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OF 

Pleading    and    Practice. 


APPEALS.* 

By  William  P.  Aiken. 

I.  General  Peinciples  of  Appellate  Jtieisdiction,  n. 

1.  Definition,  1 1. 

2.  Creation  of  Courts  of  Last  Resort,  ii. 

a.  Generally,  1 1 . 

b.  Number  of  Judges,  12. 

c.  Inherent  Powers,  12.  . 

3.  Right  of  Appeal,  1 3. 

a.  Constitutional,  13. 

b.  Statutory,  15. 

c.  Strict  Compliance  Required,  16. 

d.  Under  Codes  of  Civil  Procedure,  1 7. 

e.  Effect  of  Statutory  Appeal,  1 8. 

f.  Legislative  Control  of  Statutory  Right,  19. 

4.  Construction  of  Statutory  Right  of  Appeal,  20. 

5.  Special  Jjcrisdiction,  22. 

6.  Where  no  Jurisdiction  Below,  23. 

7.  Extent  of  Jurisdiction,  24. 

8.  Jurisdiction  by  Consent,  24. 

9.  Judicial  Action  Only  Appealable,  25. 

10.  Appropriate  Method  of  Review,  26. 

a.  Writ  of  Error,  26. 

b.  Loss  of  Right — Incompetent  Person,  31. 

c.  Chancery  Appeal,  ^fX. 

d.  Certiorari,  33. 

e.  Complaint  to  Review,  35. 

11.  Continuation  of  Original  Suit,  35. 

12.  Intermediate  Appellate  Courts,  36. 

a.  Appeals  to  United  States  Supreme  Court,  38. 

b.  Jurisdictional  Questions,  40. 

(i)  Constitutional  Questions,  40. 

(2)  State  as  a  Party,  42, 

(3)  Where  Revenue  Involved,  43. 

(4)  Franchises,  43. 

(5)  Questions  Affecting  Title,  44. 

(6)  Actions  Involving  Liens — Indiana  Appellate 

Court,  49. 

(7)  Certificate  from  Intermediate  Court,  51. 

(8)  Dismissal  by  Intermediate  Court,  51. 

*  Scope  of  the  Article. — The  scope  of  this  article  includes  the  general  prin- 
ciples of  appellate  procedure  as  applicable  to  statutory  appeals.  Where  a  dis- 
tinction exists  between  the  principles  noted  in  the  text  and  those  obtaining 
under  the  old  methods  of  technical  chancery  appeal  and  writs  of  error,  it  is 
remarked  in  the  notes;  reference  may  also  be  had  to  the  article  Error,  Writ 
OF.  The  investigator  should  also  consult  the  various  articles  in  this  work 
relating  to  the  subject  involved  in  the  appeal  and  the  cross-references  at  the 
foot  of  this  analysis. 
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APPEALS. 
TL  APPEM.ABLE  Judgments  and  Obdebs,  52. 

1.  Final  Judgtnents,  52. 

a.  The  Rule  Stated,  52. 

b.  What  is  a  Final  Judgment,  53. 

c.  Universality  of  the  Rule — Probate  Matters,  56. 

d.  In  Insolvency  Proceedings,  57. 

e.  Statutory  Provisions,  60. 

f.  Dismissal  of  Appeal,  61 . 

g.  Entry  of  Judgvients,6\. 
h.  Order  for  Jiidgment,  63. 
/.  Irregular  Judgme7its,  64. 
j.  Form  of  Decision,  64. 

2.  Appeal  in  Equitable  Causes,  64. 

a.  In  General,  64. 

b.  Decision  on  Relief  Demanded,  66. 

c.  Decrees  Ordering  Reference,  68. 

d.  Decrees  Ordering  Accounting ,  70. 

e.  Collateral  Decrees,  70. 
/.  Double  Appeals,  71. 

g.  Decrees  Effecting  Transfer  of  Property,  71. 

3.  Final  Orders,  72. 

a.  What  Constitute  Generally,  Tl. 

b.  Orders  Affecting  Substantial  Rights,  75. 

c.  special  Orders  After  Judgment,  76. 

d.  In  Special  Proceedings,  78. 

e.  Under  Code  of  New  York,  79. 

4.  Interlocutory  Decisions,  80. 

a.  In  General,  80. 

b.  Matters  of  Practice,  Z^. 

c.  In  Equity  Cases,  88. 

d.  Construction  of  Statutes,  89. 

e.  Review  on  Appeal  from  Final  Decisions,  90. 

f.  Decisions  Resting  in  Discretion,  92. 

(i)  In  General,  92. 

(2)  Abuse  of  Discretion,  94. 

(3)  Case  on  Appeal,  95. 

g.  Appeal  from  Intermediate  Orders  After  Final  Judg- 

ment, 95. 

5.  Motions  to  Vacate  Appealable  Orders,  95. 

6.  Orders  in  Unappealable  Causes,  96. 

7.  Appeal  from  Ex  Parte  Orders,  96. 

8.  Appeal  from  Portion  of  Decision,  96. 

9.  Correction  of  Judgments,  97. 

X       a.    Unauthorized  Entry,  97. 
b.   Chamber  Orders,  97. 

10.  Judgments  Reversing  and  Remanding  Causes,  98. 

11.  Judgments  by  Consetit,  99. 

a.  Generally,  99. 

b.  Entry  pro  Forma,  100. 
r.  On  Case  Stated,  loi. 
rf.  Remedy,  102. 

e.  Judgments  by  Default,  102. 

12.  Void  Judgments,  102. 

13.  Judgments  and  Orders  oj  Dismissal,  103. 

<z.  Generally,  103. 

^.  Discontinuance,  104. 

r.  /«  Equity,  104. 

</.  Affecting  Substantial  Rights,  105. 

^.  Refusal  to  Dismiss,  106. 


APPEALS. 

14.  Judgments  of  Nonsuit,  106. 

15.  Decisions  Vacating  Judgments  and  Decrees,  107. 

a.  Generally,  107, 

b.  When  Appealable,  109. 

c.  In  New  Suits  to  Vacate,  109, 

d.  Setting  Aside  Judicial  Sales,  IIO. 

16.  Decisions  Affectifig  Pleadings,  1 10. 

a.  Amendmefit  of  Pleadings,  no. 

b.  Striking  out  Pleadings,  1 1 2. 

c.  Supplefnental  Pleadings,  1 1 3. 

d.  Bills  of  Particulars,  1 1 3. 

e.  fudgments  on  Pleadings,  113. 

f.  Orders  Affecting  Detnurrers,  114. 

17.  Provisional  Remedies,  118. 

a.  Judgments  in  Attachment  Proceedings,  118. 

(i)  Generally,  118. 

(2)  Affecting  a  Substantial  Right,  1 19. 
^.  Orders  of  Arrest,  120. 
f.  Orders  Affecting  Receiverships,  121. 

(i)  Generally,  121. 

(2)    When  Appealable,  122. 
d.  Decisions  Affecting  Injunctions,  123. 

(i)  Generally,  123. 

(2)  When  the  Bill  Seeks  no  Other  Reliefs  124. 

(3)  (?«  Final  Decree,  125. 

(4)  Statutory  Construction,  125. 

(5)  Injunction  Bond,  126. 

(6)  Order  for  Accounting,  127. 

18.  Decisions  Affecting  Habeas  Corpus,  127. 

19.  Decisions  in  Cases  of  Contempt,  129. 

20.  Decisions  Affecting  Certiorari,  131, 

21.  Decisions  Affect itig  Prohibition,  132. 

22.  Decisions  Affecting  Quo  Warranto,  132. 

23.  Decisions  Affectitig  Mandamus,  132. 

24.  Decisions  Affecting  Costs,  133. 

a.  Generally,  133. 

^,  Final  Orders,  135. 

r.  Extra  Allowances,  135. 

</,   Temporary  Alimony,  136. 

25.  Decisions  in  Condemnation  Proceedings,  136. 

26.  Decisions  on  Motions  for  New  Trial,  137. 

«.   Generally,  137.  - 

<5.  Orders  Granting  New  Trial,  137. 

27.  Decisions  Affecting  Reference,  1 39. 

a.  Generally,  139. 

^.   Confirmation,  141. 

^.  Recommittal,  141. 

</.  Decisions  Affecting  Award,  142. 

28.  Decisions  Affectittg  Subrogation,  142. 

29.  Decisions  Affecting  Executions,  142. 

30.  Decisions  in  Supplementary  Proceedings,  144. 

31.  Decisions  in  Actions  of  Partition,  144. 

32.  Approval  of  Official  Bonds,  145. 

33.  Appeals  in  Criminal  Cases,  146. 

a.  ^/  Common  Law,  146. 
^.   Under  Modern  Practice,  146. 
f.  Finality  of  Decisions,  149. 
^.  Interlocutory  Decisions,  149. 

m.  Pabties  to  Appellate  Pboceedinos,  151- 

I .    ff  ^tf  w/rty  Appeal,  151. 
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APPEALS. 

a.  In  General,  151. 

b.  Who  are  in  Privity,  1 52. 

c.  Intervenors,  154. 

d.  All  Parties  may  Appeal.  1 56. 

e.  By  Nonresident  Defendants,  1 57. 

f.  By  Successful  Party,  J  57. 

g.  Parties  Failing  to  Appeal,  157. 

h.  Appeals  by  Representative  Parties,  1 58. 

(1)  Generally,  158. 

(2)  Next  Friend,  1 59. 

(3)  Amicus  Curia:,  159. 

/.  Appellant  must  be  Party  to  Judgment,  1 59. 
j .  Actual  Controversy  tnust  Exist,  160, 
k.  Appealable  Interest,  160. 
(i)  Generally,  160. 

(2)  Claimants  of  Fund,  162. 

(3)  Qu'i^i  Parties,  \  64. 

(4)  Distributers  of  Fund,  164. 

(5)  Purchasers  at  Judicial  Sale,  166. 
/.  Subsequent  Conveyance  of  hiterest,  167. 

««.  Appeals  by  " Party  or  Person  Aggrieved"  167. 
(i)  Generally,  167. 

(2)  Construction  of  Statutes,  168. 

(3)  Appeals  from  Probate,  170. 
«.  Appeals  by  Quasi-judicial  Boards,  171. 

2.  Waiver  of  Right  of  Appeal,  173. 

a.  /«  General,  (73. 

^.  By  Stipulation,  173. 

r.  Acceptance  of  Bettefits,  1 74. 

(i)  Paymejit  of  or  on  the  Judgment,  174. 

(2)  Payment  of  Costs,  177. 

(3)  Tendering  Back  the  Money  Paid,  177. 

(4)  Judgment  for  Less  than  Detnand,  178. 

(5)  -^  Execution  of  Juclgment,  1 78. 

(«)  Generally,  178. 

(<5)  Partial  Satisfaction,  179. 
</.  Inconsistent  Position,  179. 
^.  Entry  of  Judgment,  180. 
/.  Orders,  181. 

^.  Payment  of  Jut^ment  by  Appellant,  181. 
^.  Z^y  Escaped  Prisoner,  182. 

3.  y((7/«/  Parties,  1 82. 

a.    7"-*^  General  Rule,  182. 
^.  Involuntary  Joinder,  185. 
c.  Summons  and  Severance,  185. 
i/.    When  One  Joint  Party  may  Appeal  Alone,  186. 
^.  Parties  not  United  in  Interest,  1 89. 
y.    When  Separate  Interests  may  Appeal  Jointly,  1 89. 
^.  Statutory  Notification,  1 89. 
^.    ^F//<7  fl;-^  Statutory  Coparties,  190. 
/.    77?^  Test  of  Interest,  190. 
y.    Who  must  be  Joined  as  Appellees,  192. 
^.  Joinder  of  Necessary  Parties  Jurisdictional,  192. 
/.  Dismissal  on  Failure  to  Join,  194. 
/«.    Voluntary  Appearance,  195. 
«.  Parties  not  Joining  not  Appellants,  195. 
<7.  Husband  and  Wife,  195. 
/.  Action  to  Review  Judgment,  195. 
^.  Appeal  from  Justice  s  Court,  196. 
r.  Appeal  from  Probate  Court  Decrees,  196. 


APPEALS. 

s.  Assignee  of  Copariy  after  Judgment,  196. 
4.  Substituted  Parties,  1 96. 

a.  Appeal  in  Behalf  of  Deceased  Party,  196. 
(i)  In  General,  196. 

(2)  By  Whom  Properly  Taken,  197. 

(3)  Death  of  Plaintiff  in  Error,  198. 

(4)  After  Assignment  of  Error,  199. 
^.  Death  of  Joint  Appellant,  199. 

r.  Death  of  Sole  Appellee,  200. 

d.  Death  of  Joint  Appellee,  201. 

e.  Bankrupts  and  Insolvents,  201, 

f.  Abatement  of  Personal  Actions,  202. 
^     5.  Entitling  Case,  203. 

6.    What  the  Record  must  Show,  203. 

lY.  FoBUAL  Beqttisites  to  Tbansfeb  of  Cause,  203. 

1.  Prayer  for  Appeal,  203. 

a.  Generally — Orders  Granting  Appeal,  203. 

b.  In  Open  Court,  205. 

c.  Record,  205. 

d.  After  the  Term,  205. 

e.  Petitioti  for  Appeal,  205. 

f.  When  Leave  to  Appeal  Discretionary,  2o6. 

g.  Compliance  with  Order,  206. 
h.    When  Appeal  Taken,  207. 

2.  Ctrtificate  of  Importance,  207. 

a.  When  to  be  Made,  207. 

b.  Jurisdictional,  208. 

c.  Discretionary,  208. 

^.  Nature  of  Question  Involved,  208. 
^.    What  Certificate  must  Show,  208. 

3.  Appellate  Process,  209. 

rt.  In  General  209, 

^.  Appeal  Taken  in  Open  Court,  209. 

c.  Service  Jurisdictional,  2\o. 

d.  Citation,  211. 

(i)  Definition  and  Formal  Requisites,  211. 

(2)  Return,  212. 

(3)  6>«  Appeal  Taken  in  Open  Court,  213. 
*.  Statutory  Notice  of  Appeal,  2 1 3. 

(i)  Strict  Compliance  with  Statute,  213. 

(2)  General  Requisites,  2 1 3. 

(3)  Signature,  214. 

(4)  Construction  of  Notice,  216. 

(5)  Description  of  fudgment,  217. 

(6)  What  may  be  Embraced  in  Notice,  219. 

(7)  Interlocutory  Judgments  or  Orders,  220. 

(8)  ^  Whom  Service  may  be  Made,  220. 

(9)  //"<?«/  Service  may  be  Made,  221. 

(a)  Personal  Service,  221. 
(^)  0«  Adverse  Party,  222. 
(f)  <?«  Attorney  of  Record,  222. 
(«?)  0«  Corporations,  224. 
(<f)    (?«  CVl?r>^,  224. 


(/)  Service  by  Publication,  225. 


(10)  Proof  of  Service,  221. 

(11)  Filing,  229. 

(12)  What  Record  must  Show,  230, 

(13)  Amendment  of  Notice,  230. 


APPEALS, 

(14)   Waiver  of  Defects  in  Notice,  231. 

4.  Affidavit  on  Appeal,  234. 

5.  Time  for  Taking  an  Appeal,  22,7. 

a.  When  an  Appeal  is  Taken,  237. 

b.  Order  of  Allowance,  237. 

c.  Perfection  of  Appeal,  238. 

d.  Statutes  of  Litniiation  Jurisdictional,  239. 

(1)  Generally,  7.y). 

(2)  Extension  of  Time,  244. 

(3)  Neglect  of  Officials,  246. 

(4)  Statutory  Power  to  Extend  Time,  247. 
€.  When  the  Statute  Begins  to  Run,  248. 

(1)  From  Entry  of  fudgtnent,  248. 

(2)  From  Rendition  of  Judgment,  249. 

(3)  When  Entered,  250. 

(4)  Entry  Nunc  pro  Tunc,  250. 

(5)  Notice  of  Entry  under  Code  Procedure,  250. 

(6)  Final  Judgment,  252. 

{a)  In  General,  252. 

\b)   Taxation  of  Costs,  252. 

{c)  Motion  for  New  Trial,  252. 

{d)  Other  Motions,  253. 

((f)  Recotisideration,  253. 

(/)  ^i^rt/  Constitutes  Final  Decree,  253. 

(^)  Nonappealable  Decrees,  254. 

(//)  Amendment  or  Modification,  254. 

(/)  Appeal  from  Order,  255. 

(7)  Cross-appeals,  255. 

(8)  Second  Appeal,  2^^. 

(9)  Party  under  Disability,  255. 
_/".  Computation  of  Time,  256. 

^.  What  Record  must  Show,  257. 

6.  7'-^^  Transcript  on  Appeal,  258. 

a.  /«  General,  258. 
^.  What  the  Transcript  is,  258. 
f.  What  the  Transcript  Includes,  259. 
df.    T!^^  Record  Proper,  260. 
(i)  Generally,  260. 

(2)  Pleadings,  263. 

(3)  furisdictional  Facts,  265. 

(4)  0«  Appeals  from  Orders,  267. 

(5)  Copies  of  Verdict  and  Judgment,  267. 

(6)  Satisfaction  of  Judgment,  267. 

(7)  Stipulations  of  Parties,  267. 

*,  Matters  Properly  Included  in  Bill  of  Exceptions,  268. 
(i)  Generally,  268. 

(2)  Instructions  and  Evidence,  268. 

(3)  Orders  of  Court,  269. 

(4)  Record  of  Other  Cases,  270. 

(5)  Affidavits,  270. 

(6)  Opinion,  272. 

(7)  Alotions  and  Rulings,  273. 

(8)  Minutes  of  Trial  Court,  276. 

(9)  Rules  of  Trial  Court,  276. 
/.   Time  for  Filing  Transcript,  276. 

(i)  /«  General,  276. 

(2)  Extension  of  Time,  279. 

(3)  Waiver  of  Objection,  282. 
^.    Transcripts  on  Several  Appeals,  282, 
h.  Authentication,  283. 
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APPEALS. 

(i)  Sealing,  283. 
(2)  Certificate  of  Clerk,  284. 
i.  Arrangement  of  Transcript,  290. 
(i)  In  General,  290. 

(2)  Service  and  Transmission,  291. 

(3)  Papers  on  File,  Interlineations,  291. 
J.  Duty  of  Appellant  in  Making  Transcript,  292. 

{\)  In  General  292. 

(2)  Unnecessary  Papers,  293. 

(3)  Record  must  Shoiv  Error,  294. 

(4)  Effect  of  Omissions,  294. 
k.  Impeachment  of  Record,  296. 

/.  Contradiction  of  Record,  299. 
tn.  Amendments  of  Record,  301. 

(1)  Of  Original  Record,  y:)i. 

(2)  Of  Transcript,  304. 

(3)  By  Stipulation,  304. 
».  Certiorari,  305. 

(i)  /«  General,  305. 

(2)  When  Traftscript  is  Void,  307. 

(3)  Discretionary,  -^07. 

(4)  Prompt  Application  Required,  308. 

(5)  T'^'  Whom  Granted,  310. 

(6)  Application  and  Issuance,  310. 

(7)  Continuance,  2,11. 

(8)  Returnof  Certiorari,  311. 

(9)  Suppletnental  Transcript,  312. 
0.  Abstract  of  Record,  3 1 3. 

(i)  /«  General,  313. 

(2)  J^F/za/  ///^  Abstract  is,  314. 

(3)  Omissions,  314. 

{^  Jurisdictional  Facts,  ■^i^. 

(5)  Presumptions,  315. 

(6)  Appellee's  Additional  Abstract,  316. 

(7)  Evidence  Dehors  Abstract,  316. 

(8)  Presumption  as  to  Additional  Abstract,  "^IJ. 

(9)  Agreed  Abstracts,  317. 

(10)  Amended  Abstract,  317. 

(11)  Consequence  of  Defects  Uncorrected,  "^iZ, 

7.  Preliminary  Payment  of  Fees,  "^iZ. 
•  «.  /«  General,  318. 

^.   Construction  of  Statutory  Requirements,  319. 
c.  /«  Criminal  Cases,  320. 
</.  Dismissal,  320. 

^.  Payment  Shown  by  the  Record,  321. 
y.  Construction  of  Appeal  Bonds,  321. 

8.  Docketing  and  Entry  of  Appeal,  321. 

V.  Effect  of  Appeal,  323. 

1.  Z^y  Writ  of  Error,  323. 

2.  ^z  Technical  Appeal,  323. 

3.  Under  Code  Procedure,  323. 

4.  Construction  of  Statutory  '''Appeal''  yi\. 

a.  Generally,  324, 

<5.  Appeals  from  Orders  Affecting  Injunctions,  326. 

f .  Appeals  from  Orders  Affecting  Receivers,  326. 

5.  TV/rt/  Z?^  A^(!7z/^,  327. 

6.  Transference  of  Jurisdiction  by  Appeal,  327. 

a.  /»  General,  327. 
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APPEALS. 

b.  In  Collateral  Proceedings,  330. 

c.  The  Property  in  Controversy,  331. 

d.  Release  of  Lien,  ■^f'h^. 

e.  Amendment  of  Record,  331. 

7.  Interlocutory  Appeals,  332. 

8.  Irregular  Appeals,  333. 

9.  Stay  of  Proceedings,  333. 

1  o.  Appeal  by  a  Portion  of  Codefendants,  334. 

VL  Dismissal  of  Appeal,  335. 

1.  Grounds  of  the  Motion,  335. 

2.  On  the  Court's  Own  Motion,  336. 

3.  For  Lack  of  Prosecutioti,  340. 

4.  For  Lack  of  Actual  Controversy,  341. 

5.  For  Want  of  Jurisdiction,  345. 

6.  Official  Neglect,  345. 

7.  Where  Error  not  Shown,  346. 

8.  Examination  of  Merits  on  the  Motion,  346. 

9.  Scope  of  the  Inquiry,  347. 

10.  Notice  of  Motion,  348. 

1 1 .  Requisites  of  Motion,  348. 

12.  When  the  Motion  must  be  Made,  348. 
\\  By  Whom  Made,  350. 

14.  Motion  to  Strike  from  the  Docket,  352. 

15.  Presumption  on  Appeal  from  Order  of  Dismissal,  352. 

16.  Effect  of  Dismissal,  353. 

17.  Costs  on  Dismissal,  354. 

Vn.  Successive  Appeals,  355. 

1.  Second  Appeal  iti  General,  355. 

2.  Distnissal  on  Technical  Grounds,  357. 

3.  Withdrawal  of  First  Appeal,  358. 

vm.  Reinstatement,  358. 
IX.  Examination  of  the  Case  on  Appeal,  361. 

1.  Calendar,  361. 

2.  Scope  of  Review,   363. 

a.  Record,  363. 

b.  What  is  Brought  up  by  Appeal,  364. 

c.  From  Portions  of  Judgment,  365. 

d.  Appeal  from  Subsequent  Orders,  366. 

e.  Collateral  Matters,  368. 
/.  Interlocutory  Decrees,  369. 

,  S-  Question  of  Legal  Existence  of  Trial  Court,  370. 

'  h.  fudgment  on  Pleadings,  371. 

3.  Unnecessary  Questions,  371. 

4.  Review  of  Reasons  Advanced  Below,  372. 

5.  On  Second  Appeal,  yj"},. 

a.  Law  of  the  Case,  373. 

b.  Subsequent  Proceedings  in  the  Trial  Court,  378. 

c.  Error  in  Prior  Decision,  379, 

d.  Interlocutory  Appeals,  38 1 . 

6.  Stare  Decisis,  381. 

7.  On  Motion  for  Rehearing,  382. 

a.  In  General,  382. 

b.  How  and  by  Whom  Made,  382. 

c.  Requisites  of  Petition,  382. 

d.  When  the  Application  must  be  Made,  383. 
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e.  Grounds  of  the  Motion,  384. 

f.  New  Questions,  386. 

g.  The  Record,  387. 
h.  Discretionary,  388. 

i.  Argument  on  Rehearing,  390. 
8.  Examination  of  Questions  of  Fact,  390. 

a.  Action  at  Law,  390. 

b.  Verdict  and  Findings  of  Court,  391. 

c.  In  Criminal  Cases,  400. 

d.  Referee's  Report,  ifOi. 
e.  Appeal  in  Equity,  402. 

f.  When  the  Facts  may  be  Examined  at  Law,  404. 

g.  On  Questions  of  Law,  405. 
h.   Under  Code  Procedure,  408. 

/'.  Presumptions  on  Appeal  from  Intermediate  Appellate 
Cotirt,  409. 

X.  Review  of  Exercise  of  Discretionaey  Power,  409. 
XI.  Presumptions  on  Appeal,  420. 

1.  In  General,  420. 

a.  Omissions  in  Record,  425. 

b.  Lifnitations  of  the  Rule,  426. 

c.  To  Sustain  the  Decision  Appealed  from,  428. 

2.  Presumptions  as  to  Record  and  Proceedings  on  Appeal,  434. 

a.  Record,  434. 

I.  Recitals  in  Judgment  or  Decree,  436. 

c.  Time  to  Prepare  Transcript,  437. 

d.  Proceedings  Essential  on  Appeal,  438. 

e.  Undertaking — Bill  of  Exceptions — Abstract,  438. 
f.  Case  on  Appeal — Certificate,  440. 

3.  Omission  of  Evidence  Generally,  441. 

4.  Rulings,  444. 

5.  Motions,  446. 

6.  Orders.  447. 

7.  Presumptions  as  to  Jurisdiction,  448. 

a.  Courts  of  General  Jurisdiction,  448. 

b.  Courts  of  Inferior  Jurisdiction,  if'^o. 

c.  Courts  Exercising  Special  Statutory  Authority,  452. 

d.  Notice  of  Proceedings  before  Quasi-judicial  Board,  453. 

8.  Jurisdiction  of  Person,  453. 

a.  Presu7nption  as  to  Service,  453. 

b.  Substituted  Service,  455. 

c.  Judgment  by  Default,  456. 

d.  In  Criminal  Cases,  458. 

9.  Orga7iization  of  Courts,  458. 

10.  Juries,  459. 

11.  As  to  Parties,  461. 

12.  Presumptions  as  to  Pleadings,  462. 

a.  In  General,  462. 

b.  Issues,  463. 

c.  Filing  and  Striking  out  Pleadings,  464. 

d.  Joinder  of  Good  and  Bad  Counts,  465. 

e.  Misjoinder  of  Counts,  465. 

f.  Rulings  on  I)etnurrer,  466. 

g.  Amendments,  468. 
h.  Complaints,  469. 

i.  Pleas  and  Answers,  469. 
j.  Indictments,  471. 
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13.  Presumptions  as  to  Evidence,  471. 

a.  In  General,  471. 

b.  As  to  Admissibility  of  Evidence,  47 1. 

c.  Questions,  475. 

d.  Depositions,  475. 

e.  As  to  Rejection  of  Evidence,  475. 

14.  As  to  Instructions,  ^77. 

a.  Ifi  General,  \77. 

b.  Where  Record  does  not  Contain  all  Instructions,  482. 

c.  Burden  on  Appellant,  483. 

d.  Presumption  that  Instructions  are  Based  on  Evidence, 

484. 

e.  Refused  Request,  485. 

15.  Findings,  486. 

a.  In  General,  486. 

b.  Special  Findings,  488. 

c.  Where  no  Findings  are  Made,  489. 

d.  General  Finding,  ^gi. 

e.  Waiver,  491. 

/.  Conclusions  of  Law,  492. 

16.  Verdicts,  492. 

a.  In  General,  492. 

b.  Special  Findings,  495. 

17.  In  Referred  Causes,  497. 

18.  hi  Criminal  Cases,  497. 

XII.  EEVEESIBLE    ESBOB,  499. 

1.  In  General,  499. 

a.  Must  be  Prejudicial,  499. 

b.  Must  be  Shown  by  the  Record,  508. 

c.  Who  may  Allege  Error,  514. 

(i)  Generally,  514. 

(2)  Errors  Affecting  only  Coparty,  515. 

2.  Errors  not  Available  on  Appeal,  516. 

a.  Estoppel  to  Complain,  516. 

b.  Invited  Error,  5 1 9. 

(i)  Generally,  519, 

(2)  As  to  Evidence,  522. 

(3)  Instructions,  523. 

c.  Error  Favorable  to  the  Appellant,  527. 

3.  Presumption  where  Error  is  Shown,  532. 

4.  Errors  in  ftidgment,  534. 

a.  Generally,  534. 

b.  Nonsuits,  536. 

c.  Variance,  536. 

d.  Not  Responsive  to  Issues,  537. 

5.  Errors  Occurring  on  the  Trial,  537. 

a.  In  General,  537. 

b.  fury,  540. 

6.  Error  in  Pleadittgs,  542. 

a.  In  General,  542. 

b.  Complaint,  543. 

c.  Amendments.  545. 

d.  Rulings  on  Demurrers,  546. 

7.  Affecting  Evidence,  549. 

a.  In  General,  549. 

b.  Admission  of  Evidence,  550. 
f.  Exclusion  of  Evidence,  562, 
</.  As  to  Questions,  565. 
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e.  On  Trial  without  a  Jury,  567. 

8.  Errors  in  Giving  or  Re/using  Instructions,  567. 

9.  Error  in  Findings,  584. 
10.    Verdicts,  586. 

a.  Informality  or  Trifling  Error,  586. 

b.  Special  Interrogatories,  586. 

c.  Direction  of  Verdict,  587. 

d.  Errors  Cured  by  Verdict,  587. 

As  to    Amount    in    Controversy    Affecting     Appellate    Jurisdiction,    see 
AMOUNT  IN  CONTROVERSY,  Vol.  1.,  p.  702. 

Appeal  Bonds,  see  that  title,  Vol.  I.,  p.  963. 

Assignment  of  Errors,  see  that  title. 

Bills  of  Exceptions,  see  that  title. 
-   Briefs,  see  that  article. 

Case  Made  on  Appeal,  see  that  title. 

Cases  Certified  or  Reported  to  a  Higher  Court,  see   CERTIFIED 
CASES. 

Certiorari,  see  that  title. 

Costs  on  Appeal,  see  COS  TS. 

Exceptions  and  Objectiofis  (raising  questions  for  Appeal),  see  article 
EXCEP  TIONS  AND  OBJECTIONS. 

Stay  of  Proceedings  and  Supersedeas,  see  that  title. 

Writ  of  Error,  see  ERROR,  WRIT  OF. 

1.  Geneeal  Principles  of  Appellate  Jubisdiction— 1.  Definition. 
— Jurisdiction  is  the  power  vested  in  a  judicial  tribunal  to  hear 
and  determine  a  legal  controversy.  Appellate  jurisdiction  is  the 
power  vested  in  a  superior  tribunal  to  review  and  revise  the  judi- 
cial action  of  an  inferior  tribunal.* 

2.  Creation  of  Courts  of  Last  Resort — a.  Generally. — Under  mod- 
ern constitutional  government  the  supreme  judicial  power  of  the 
states  is  vested  in  courts  whose  numbers,  powers,  and  jurisdiction 
are  defined  therein.  They  are  therefore  independent  judicial 
bodies.*  They  cannot  be  annulled  by  the  legislature;  nor  can 
their  supremacy  be  infringed  by  the  creation,  without  express  con- 
stitutional provision,  of  a  judicial  body  of  equal  authority  to 
declare  the  controlling  law  of  the  land.' 

1.  "  A  court  may  be  said  to  have  ju-  Smythe  w.  Boswell,  117  Ind.  365;  La- 
risdiction  of  the  subject-matter  of  a  fayette,  etc.,  R.  Co.  v.  Geiger,  34  Ind. 
suit  when  it  has  the  right  to  proceed  to  185.  See  article  Courts. 
determine  the  controversy  or  ques-  3.  State  v.  Noble,  118  Ind.  350;  In 
tion  in  issue  between  the  parties,  or  re  Court  of  Appeals,  9  Colo.  623;  In 
grant  the  relief  prayed."  Hope  v.  re  Court  of  Appeals,  15  Colo.  578; 
Blair,  105  Mo.  85,  24  Am.  St.  Rep.  366.  Chicago,  etc.,  R.  Co.  v.  Abilene  Town- 
To  the  same  effect  see  State  t/.  Neville,  Site  Co.,  42  Kan.  104;  Kleiber  z/.  Mc- 
iio    Mo.    345;    Yates    v.    Lansing,    5  Manus,  66  Tex.  48. 

Johns.  (N.  Y.)  282;  Chicago,  etc.,  R.  The  legislature   cannot,    therefore, 

Co.  V.  Sutton,  130  Ind.  405;  Jackson  establish  a  court  of  appeals  having  a 

V.  Smith,  120  Ind.  520;  State  v.  Wole-  co-ordinate  final  jurisdiction  with  the 

ver,  127  Ind.  306.  previously  existing  supreme  court  un- 

2.  Kilbourn  v.  Thompson,  103  U.  S.  less  the  constitution  expressly  so  au- 
168;  Greenough  r/.  Greenough,  119  Pa.  thorizes.  Such  a  court  is  constitu- 
St.  489,  51  Am.  Dec.  567;  Missouri  tional.  In  re  Court  of  Appeals,  9 
River  Tel.  Co.  v.  Sioux  City  First  Colo.  623;  In  re  Court  of  Appeals,  15 
Nat.    Bank,    74   111.    217;    Perkins    v.  Colo.  578. 

Corbin,  45  Ala.  103,  6  Am.  Rep,  698;        The  duty  of  exercising  judgment  in 
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b.  Number  of  Judges. — A  legal  quorum  only  of  the  constitu- 
tional judges  can  exercise  the  judicial  power  reposed  in  the  ap- 
pellate tribunal.*     See  article  QUORUM. 

c.  Inherent  Powers. — All  appellate  tribunals  possess  certain 
inherent  powers  essential  to  their  independence  as  courts  of 
justice,  the  orderliness  of  the  proceedings,  preservation  of  their 
dignity,  and  efficiency  of  action.*     See  article  RULES  OF  COURT. 


the  determination  of  cases  on  appeal 
is  a  personal  trust  attaching  to  the 
judges  named  in  the  constitution. 
State  f.  Nobile,  ii8  Ind.  350;  Bullock 
V.  McGerr  (Colo.,  1890),  23  Pac.  Rep. 
980. 

Creation  of  Commissions. — The  legis- 
lature has  therefore  no  power  to  cre- 
ate commissions  of  appeal  having 
coordinate  judicial  power  with  the  su- 
preme tribunal  named  in  the  constitu- 
tion. The  supreme  appellate  juris- 
diction is  exhausted  by  the  created 
constitutional  courts.  State  v.  Noble, 
118  Ind.  350;  In  re  Court  of  Appeals, 
9  Colo.  623;  In  re  Court  of  Appeals, 
15  Colo.  578. 

In  Kansas  the  court  declined  to 
consider  the  question  of  the  legality 
of  the  commission  as  unnecessary 
to  the  decision  of  the  case.  The  dis- 
senting opinion  of  Horton,  C.  J., 
strongly  sustains  the  text,  on  the 
ground  that  no  party  can  be  deprived 
of  a  hearing  before  a  duly  constituted 
and  legal  court.  Chicago,  etc.,  R. 
Co.  V.  Abilene  Town-Site  Co.,  42 
Kan.  104. 

In  California  it  was  held,  on  the 
other  hand,  that — where  the  legisla- 
ture vested  in  the  supreme  court 
power  to  name  commissioners  whose 
duty  it  was  to  sift  cases,  examine 
authorities,  and  place  the  results  be- 
fore the  supreme  tribunal  for  its  final 
independent  judgment — the  law  was 
valid  on  the  ground  that  the  supreme 
court  had  inherent  power  to  utilize 
assistants  to  aid  it.  People  v.  Hayne, 
83  Cal.  Ill,  17  Am.  St.  Rep.  211, 
where  the  court  said:  "  They  do  not 
usurp  the  function  of  judges  of  this 
court,  and  do  not  exercise  any  judicial 
power  whatever.  They  receive,  not 
from  the  clerk — for  they  have  no  com- 
munication with  him — but  from  the 
secretaries  of  the  court,  such  of  the 
transcripts  and  briefs  as  the  court 
shall  have  assigned  to  them,  and  make 
a  critical  examination  of  the  tran- 
scripts, briefs,  and  of  the  authorities 
cited   by  counsel,   and   report   to   the 


court  the  result  of  such  examination, 
with  their  opinion  thereon,  accom- 
panied with  a  citation  of  the  authori- 
ties. *  *  *  These  reports  and  opin- 
ions have  no  force  or  effect  as  judg- 
ments of  the  court.  *  *  *  Many  of  these 
reports  and  opinions  are  never  ap- 
proved and  never  see  the  light.  Oth- 
ers of  them  are  used  in  part  and  only 
in  part.  In  every  case  where  the 
judgment  is  rendered  it  is  the  judg- 
ment of  the  court  and  not  of  the  com- 
missioners." People  V.  Hayne,  83 
Cal.  Ill,  17  Am.  St.  Rep.  211. 

Pro  Forma. — An  appellate  court  can- 
not adopt  the  decision  of  such  a  tri- 
bunal/r^ybrwa.  Bullock  V.  De  Gerr 
(Colo.,  1890),  23  Pac.  Rep.  980. 

See  article  Courts. 

Quorum.  —  Where  the  constitution 
simply  declared  that  a  court  shall  con- 
sist of  a  "chief  justice  and  two  asso- 
ciate justices,"  and  does  not  prescribe 
what  number  shall  constitute  a  quo- 
rum, all  members  must  act  together 
in  the  absence  of  statute.  But  the 
legislature  has  power  to  prescribe 
what  shall  be  a  legal  quorum.  Austin 
V.  Nalle,  85  Tex.  520. 

1.  Kleiber  v.  McManus,  66  Tex.  48; 
Nalle  V.  Austin,  85  Tex.  520. 

A  law,  therefore,  vesting  the  su- 
preme appellate  authority  in  an  in- 
dividual judge  has  been  held  void. 
Kleiber  v.  McManus,  66  Tex.  48. 

Where  a  constitution  provided  that 
the  supreme  court  should  consist  of 
a  chief  justice  and  two  associate  jus- 
tices, any  two  of  whom  shall  consti- 
tute a  quorum,  the  two  associate  jus- 
tices were  held  to  make  a  legal  quorum 
where  the  chief  justice  was  dead. 
Sullivan  v.  Speights,  14  S.  Car.  358; 
Aultman  v.  Utsey,  35  S.  Car.  596; 
Williams  v.  Benet,  35  S.  Car.  150.  See 
article  Courts. 

2.  Ex  p.  Bollman,  4  Cranch  (U.  S.) 
75;  Rencher  v.  Anderson,  93  N.  Car. 
105;  Illinois  Cent.  R.  Co.  v.  Haskins, 
115  111.  311;  Prindeville  v.  People,  42 
111.  217;  Owens  V.  Ranstead,  22  111. 
161;  Wallbaum  v.  Haskins,  49  111.  313; 
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3.  Right  of  Appeal— ^.  Constitutional. — Where  the  right  of 
appeal  is  expressly  given  by  the  Constitution  in  specific  cases  or 
classes  of  cases  it  cannot  be  abolished  or  impaired  by  statute  ;* 


Treishel  v.  McGill,  28  111.  App.  68; 
Consolidated,  etc.,  R.  Co.  v.  O'Neill, 
25  111.  App.  313;  Crotty  v.  Wyatt,  3 
111.  App.  388;  Wilson  V.  Iowa  County, 
52  Iowa  339;  State  v.  Judges,  37  La. 
Ann.  596;  Chicago,  etc.,  R.  Co.  v. 
Chase  County,  42  Kan.  223;  Hall  v. 
Wells,  54  Miss.  289;  Splane's  Petition, 
123  Pa.  Stat.  527;  In  re  Janitor,  35 
Wis.  410;  State  v.  Becht,  23  Minn.  411; 
Benedict  v.  State,  44  Ohio  Stat.  679. 

Contempt. — Thus  they  have  inherent 
power  to  punish  for  contempt.  State 
V.  Becht,  23  Minn.  411;  Arnold  v. 
Com.,  80  Ky.  135;  State  v.  Matthews, 
37  N.  H.  450. 

Records. — To  judge  of  their  own  rec- 
ords and  minutes.  Benedict  v.  State, 
44  Ohio  Stat.  679;  Ludlow  z/.  Johnston, 
3  Ohio  575,  17  Am.  Dec.  609;  El- 
liott V.  Plattor,  43  Ohio  Stat.  205;  In 
re  Jarrett's  Estate,  42  Ohio  Stat.  19; 
Rugg  V.  Parker,  7  Gray  (Mass.)  172; 
Smith  V.  State,  i  Tex.  App.  408;  Ex  p. 
Beard,  41  Tex.  234;  Ex  p.  Jones,  61 
Ala.  399. 

Rules  of  Court. — To  make  and  frame 
reasonable  rules  of  court  not  conflicting 
with  express  statute.  Illinois  Cent. 
R.  Co.  V.  Haskins,  115  111.  311;  Prin- 
deville  v.  People,  42  111.  217;  Owens 
V.  Ranstead,  22  111.  161;  Treishel  v. 
McGill,  28  111.  App.  68;  Consolidated, 
etc.,   R.    Co.  V.  O'Neill,   25   111.  App. 

313- 

But  an  appellate  court  cannot  make 
a  rule  of  court  restricting  its  own  ju- 
risdiction. Wilson  V.  Iowa  County, 
32  Iowa  339.  See  article  Rules  of 
Court. 

Servants. — To  appoint  such  servants 
as  are  necessary  to  enable  it  to  per- 
form its  duties  as  a  court.  In  re  Jan- 
tor,  35  Wis.  410;  Lycoming  Co.  v.  Hall, 
7  Watts  (Pa.)  290;  State  v.  Smith,  15 
Mo.  App.  412;  State  v.  Smith,  5  Mo. 
App.  427;  State  V.  Noble,  118  Ind. 
358. 

Admission  to  Practice*. — And  a  discre- 
tionary power  beyond  legislative  con- 
trol to  refuse  attorneys  the  right  to 
practice  before  it.  Splane's  Petition, 
123  Pa.  Stat.  527. 

To  Frame  Judgments. — It  possesses 
also  inherent  power  to  frame,  render, 
and  make  effective  a  judgment  con- 
forming to  the  rights  of  the    parties 


and  the  merits  of  the  cause.  Hall 
V,  Wells,  54  Miss.  289.  See  article 
Judgments 

Habeas  Corpus. — The  Supreme  Court 
of  the  United  States  has  intimated  that 
courts  have  inherent  power  to  issue 
the  writ  of  habeas  corpus  to  protect 
themselves  and  their  members  from 
disturbance  in  the  exercise  of  their 
functions.  Ex  p.  BoUman,  4  Cranch 
(U.S.)  75. 

And  the  Supreme  Court  of  Kansas 
has  held  that,  in  the  exercise  of  an 
inherent  right  to  protect  its  jurisdic- 
tion, process,  proceedings,  orders,  and 
judgments,  it  may  prohibit  or  restrain 
the  performance  of  any  act  which 
might  defeat  the  proper  exercise  of 
the  jurisdiction  in  cases  pending  be- 
fore it.  Chicago,  etc.,  R.  Co.  v.  Chase 
County,  42  Kan.  223. 

For  further  elucidation  of  the  sub- 
ject see  article  Courts. 

1.  Rencher  v.  Anderson,  93  N.  Car. 
105;  Ex  p.  Houghton,  38  Ala.  570; 
Tims  V.  State,  26  Ala.  165;  Titus  v. 
Latimer,  5  Tex.  433;  Dismukes  v. 
State,  41  Miss.  240;  Houghton's  Ap- 
peal, 42  Cal.  35;  People  v.  Richmond, 
16  Colo.  274. 

The  declaration  of  a  statute  in  such 
a  case,  that  the  judgment  of  a  lower 
court  shall  be  "  final  and  conclusive," 
is  void  and  the  appeal  exists  never- 
theless. Tims  V.  State,  26  Ala.  165; 
Ex  p.  Houghton,  38  Ala.  570. 

Class  of  Cases. — And  where  jurisdic- 
tion in  respect  to  any  class  of  cases  is 
not  authorized  by  the  constitution, 
either  expressly  or  inferentially,  it  can 
confer  none.  So  where  the  jurisdic- 
tion of  the  supreme  court  is  appel- 
late only  the  legislature  cannot  give  it 
jurisdiction  of  reserved  cases.  Jones 
V.  Smith,  14  Mich.  334;  Sanger  v. 
Truesdail,  8  Mich.  543. 

Original  Jurisdiction. — The  constitu- 
tional declaration  that  the  character 
of  the  jurisdiction  exercised  by  a  court 
shall  be  appellate  or  original  is  final 
and  exclusive.  The  legislature  can- 
not confer  original  jurisdiction  on  a 
court  given  by  the  constitution  appel- 
late jurisdiction  only.  Marbury  v. 
Madison,  i  Cranch  (U.  S.)  175; 
Rhode  Island  v.  Massachusetts,  12 
Pet.  (U.  S.)  719;  Hawes  v.  People,  124 
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and  where  no  mode  of  appeal  is  provided  by  the  legislature,  in  such 
cases  the  appellate  court  may  frame  proper  rules  of  procedure  to 
bring  the  case  before  it.*  Where  the  Constitution  does  not  define 
the  specific  limits  of  appellate  jurisdiction  it  may  be  enlarged  or 
contracted  by  statute  as  public  policy  may  demand.*     The  crea- 


111.    560;    Titus    V.    Latimer,    5    Tex. 

433-  .  ^     , 

But  jurisdiction  is  none  the  less  ap- 
pellate because  at  the  time  when  the 
constitution  was  adopted  new  testi- 
mony was  heard  on  appeal.  Ganoe  v. 
Scow  Jack  Robinson,  18  Mich.  456. 

1.  Florida  v.  Georgia,  17  How.  (U. 
S.)49i;  New  Jersey  v.  New  York,  5 
Pet.  (U.  S.)  284;  Pennsylvania  v. 
Wheeling,  etc..  Bridge  Co.,  18  How. 
(U.  S.)  460;  Grayson  v.  Virginia,  3 
Dall.  (U.  S.)32o;  Georgia  v.  Grant,  6 
Wall.  (U.  S.)  241;  Georgia  v.  Brails- 
ford,  2  Dall.  (U.  S.)  4og;  Chisholm  v. 
Georgia,  2  Dall.  (U.  S.)  419. 

Implied  Power. — Where  the  constitu- 
tion provided  that  "the  court  of  ap- 
peals shall  have  appellate  jurisdiction 
only  under  such  restrictions  and  regu- 
lations, not  repugnant  to  the  constitu- 
tion, as  may  from  time  to  time  be  pre- 
scribed by  law,"  it  was  said:  "  This 
grant  of  appellate  jurisdiction  neces- 
sarily implies  the  grant  of  all  powers 
necessary  to  the  proper  and  complete 
exercise  of  such  jurisdiction,"  and 
therefore  that  the  appellate  court 
might  make  all  orders  necessary  to 
afford  to  a  party  his  remedy  by  ap- 
peal, including  an  order  mandatorily 
directing  the  trial  court  to  grant  the 
appeal.  Louisville  Industrial  School 
V.  Louisville,  88  Ky.  584;  Mitcheson 
V.  Foster,  3  Mete.  (Ky.)  324. 

2.  People  V.  Richmond,  16  Colo. 
274;  Sharpe  v.  Robertson,  5  Gratt. 
(Va.)  518;  Dismukes  v.  State,  41  Miss. 
430;  Wiscart  v.  Dauchy,  3  Dall.  (U.  S.) 
326;  Rhode  Island  v.  Massachusetts, 
12  Pet.  (U.  S.)  720;  Durousseau  v.  U. 
S.,  6  Cranch  (U.  S.)  312;  Ex  p.  Mc- 
Cardle,  7  Wall.  (U.  S.)  506;  Hough- 
ton's Appeal,  42  Cal.  58;  Chicago '7/. 
Vulcan  Iron  Works,  2  111.  App.  189; 
Lake  Shore,  etc.,  R.  Co.  v.  Richards 
(111.,  1892),  32  N.  E.  Rep.  402;  Sevin- 
skey  V.  Wagens,  76  Ind.  335. 

Or  where  the  Constitution  provides 
that  the  supreme  court  shall  have  a 
general  appellate  jurisdiction  coexten- 
sive with  the  limits  of  the  state  under 
such  regulations  as  may  be  estab- 
lished by  law.  People  v.  Richmond, 
16  Colo.  281. 


Or  one  supreme  court  and  such  in- 
ferior courts  as  the  legislature  may 
adopt.  Sharpe  v.  Robertson,  15  Colo. 
274. 

A  constitutional  provision  that  the 
appellate  jurisdiction  of  the  supreme 
court  shall  extend  to  such  cases  aris- 
ing in  justice  and  other  inferior  courts 
as  may  be  prescribed  by  law,  restricts 
the  appellate  jurisdiction  to  the  mode 
and  extent  prescribed  by  the  legis- 
lature. Sherer  v.  Lassen  County,  94 
Cal.  354. 

§  146  of  the  constitution,  adopted  in 
1890,  by  the  state  of  Mississippi,  pro- 
vides that  the  "supreme  court  shall 
have  such  jurisdiction  as  properly  be- 
longs to  a  court  of  appeals."  A  similar 
provision  in  the  prior  constitution  was 
interpreted  in  Dismukes  v.  Stokes,  41 
Miss.  430,  to  leave  the  right  of  appeal 
entirely  under  control  of  the  legis- 
lature, the  court  saying,  with  respect 
to  appellate  jurisdiction:  "The  sub- 
ject is  one  depending  on  general  con- 
siderations of  public  policy  which  for 
the  most  part  must  be  determined  by 
the  legislature,  subject  to  such  restric- 
tions on  their  general  powers  as  are 
contained  in  the  constitution.  For  this 
reason,  by  universal  acquiescence, 
the  power  is  conceded  to  the  legisla- 
ture to  prescribe  the  forms  of  action 
and  the  modes  of  procedure  in  courts, 
and  to  limit  the  case  and  the  extent  to 
which  certain  remedies  may  be  pur- 
sued. The  only  exception  to  this 
power  is  where  specific  rights  are  se- 
cured to  a  party  in  the  constitution, 
with  a  remedy  indicated  for  their  pro- 
tection, in  which  case  the  right  and 
remedy  thus  guaranteed  would  be  be- 
yond the  legislative  power.  But  gen- 
erally all  these  questions  pertain  to 
the  remedy  and  are  subject  to  the 
power  of  the  legislature.  The  right 
to  prosecute  a  writ  of  error  or  an  ap- 
peal in  this  or  any  inferior  court  is  a 
matter  pertaining  to  the  mode  of  judi- 
cial procedure  or  remedy.  It  is  not 
guaranteed  as  a  matter  of  right  in  the 
constitution,  and,  though  it  is  possi- 
ble that  this  court,  by  the  light  of 
judicial  precedent  in  England  and 
in  other   states   of   this    Union    from 
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tion  of  appellate  courts  by  the  constitution  is,  however,  an  im- 
plied  declaration  that  some  right  of  appeal  shall  exist,*  and  it  can- 
not be  unreasonably  restricted  by  statute  law.*  A  declaration  by 
the  constitution  or  statute  that  the  right  of  appeal  shall  exist  in 
certain  cases  denies  by  implication  the  right  of  appeal  in  all 
other  cases.' 

b.  Statutory. — At  common   law   a  writ   of  error   lay  as   a 
matter  of  right  in  all  civil  cases  following  the  common    law,"* 


whose  jurisprudence  our  system  is 
mostly  derived,  might,  in  rtie  absence 
of  legislative  enactments  on  the  sub- 
ject, be  disposed  to  favor  the  right 
when  sanctioned  by  established  prec- 
edent, yet  when  the  legislature  has 
passed  laws  regulating  the  mode  of 
proceeding  and  limiting  the  cases  and 
the  courts  in  which  the  right  may  be 
exercised,  the  rules  prescribed  must 
be  followed,  because  they  are  clearly 
such  as  the  legislature  had  power  to 
enact.  Nothing  appears  to  be  more 
clearly  within  the  legislative  power 
over  matters  pertaining  to  public  pol- 
icy than  the  question,  In  what  cases 
and  in  what  courts  shall  a  party  be  en- 
titled to  an  appeal  or  writ  of  error?  In 
such  cases  the  question  to  be  settled 
is,  whether  or  not  it  would  best  pro- 
mote the  purposes  of  justice  and  the 
peace  and  quiet  of  the  community 
to  allow  a  matter  once  or  twice  regu- 
larly adjudicated  in  the  courts  to  be 
further  litigated  in  other  courts;  and 
this  question  depends  not  upon  mat- 
ter of  legal  right,  but  upon  considera- 
tions of  public  policy.  It  turns  upon 
the  grave  question,  At  what  point 
should  litigation  in  particular  cases 
cease,  and  what  rule  in  relation  to 
a  particular  case  would  best  pro- 
mote the  public  good?  Where  the 
legislature  determines  this  question 
and  fixes  the  rule  in  any  particular 
case  the  question  is  thereby  settled 
whether  or  not  the  Tight  to  prosecute 
a  writ  of  error  or  an  appeal  exists,  and 
whether  it  comes  within  the  jurisdic- 
tion properly  belonging  to  the  Court  of 
Errors  and  Appeals." 

1.  People  V.  Richmond,  i6  Colo. 
274. 

2.  Sharpe  v.  Robertson,  5  Gratt. 
(Va.)  518;  Dismukes  v.  Stokes,  41 
Miss.  240. 

Beasonable  Eeview. — The  mere  fact 
that  supreme  courts  are  established 
by  the  Constitution  implies  that  there 
shall  be  a  review  of  reasonable  extent 
over   inferior    tribunals.       People    v. 


Richmond,   16  Colo.  274;    Branson  v. 
Studebaker,  133  Ind.  147. 

It  has  been  declared,  accordingly, 
that  a  right  of  appeal  must  be  re- 
served for  the  supreme  court  in  cases 
involving  legal  questions  of  the  high- 
est public  importance.  Branson  v. 
Studebaker,  133  Ind.  147.  See  infra. 
Intermediate  Appellate  Courts. 

3.  Although  there  be  no  express 
terms  of  negation.  Durousseau  v. 
U.  S.,  6  Cranch  (U.  S.)  312;  Ex  p. 
McCardle,  7  Wall.  (U.  S.)  506. 

4.  Haines  v.  People,  97  111.  166: 
Bowers  v.  Green,  2  111.  42;  Stuart  v. 
People,  4  111.  395;  Clark  v.  People,  i 
111.  340,  12  Am.  Dec.  177;  McClay  v. 
Norris,  9  111.  370;  Langworthy  v. 
Baker,  23  111.  430;  Coon  v.  Mason 
County,  22  111.  666;  Reece  v.  Knott, 
3  Utah  436;  Ridgely  v.  Bennett,  13 
Lea  (Tenn.)  206;  Anderson  v.  State, 
5  Har.  &  J.  (Md.)  174;  State  v.  Bu- 
chanan, 5  Har.  &  J.  (Md.)  362,  9  Am. 
Dec.  534;  Ringgold's  Case,  i  Bland. 
(Md.)  7;  Reg.  V.  Paty,  2  Salk.  504; 
Mclver  v.  Marshall,  24  Fla.  42;  Thayer 
V.  Com.,  12  Met.  (Mass.)  10;  Cooke, 
Petitioner,  15  Pick.  (Mass.)  234;  Har- 
vey V.  Travelers'  Ins.  Co.,  18  Colo. 
354;  Crane  v.  Farmer,  14  Colo.  294; 
Meyer  v.  Brophy,  15  Colo.  572;  Sons 
of  America  Bldg.,  etc.,  Assoc,  v. 
Denver,  15  Colo.  592;  Peabody  v. 
Thatcher,  3  Colo.  275;  Thorne  v.  Or- 
nauer,  6  Colo.  39;  Hall  v.  Pay  Rock 
Consolidated  Min.  Co.,  6  Colo.  81; 
Vallette  v.  San  Juan,  etc.,  Min.,  etc., 
Co.,  II  Colo.  204;  Molandin  v.  Colo- 
rado Cent.  R.  Co.,  3  Colo.  173;  Rath- 
bun  V.  Moody,  4  Minn.  364;  Burckle 
V.  Eckhart,  3  N.  Y.  137.  See  article 
Error,  Writ  of. 

In  Criminal  Cases. — In  criminal  cases 
it  was  grantable,  of  course,  in  cases  of 
misdemeanor, on  probable  cause  shown 
to  the  attorney-general.  In  cases  of 
felony  it  was  grantable,  unless  by 
statute,  only  on  consent  of  the  attor- 
ney-general or  judge  of  supreme 
court.     Com.  v.  Profit,  4   Binn.  (Pa.) 
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while  a  technical  appeal  existed  only  where  expressly  given  by 
statute.*  Under  modern  practice  the  right  of  appeal  is  deemed 
wholly  statutory,  except  where  expressly  secured  by  the  consti- 
tution.* 

Kegulation  by  the  Legislature. — Under  its  general  authority  to  organ- 
ize the  judicial  department,  the  legislature  may  regulate  the  en- 
tire system  of  appellate  procedure.^  The  method  required  by 
the  legislature  is  exclusive,*  and  courts  cannot  disregard  it  or 
substitute  therefor  their  own  rules  of  procedure.* 

c.  Strict  Compliance  Required. — It  follows,  therefore,  that 
all  the  requirements  of  the  statute  for  taking  and  perfecting  an  ap- 
peal are  deemed  jurisdictional,  and  must  be  strictly  complied  with 
whatever  be  the  method  named.®     Where  no  legislative  mode  is 


426;  SheflFer  v.  Rempublicam,  3  Yeates 
(Pa.)  39;  Miles  v.  Rempublicam,  4 
Yeates  (Pa.)  319. 

Futility  of  Appeal. — As  a  writ  of  error 
was  a  matter  of  right,  it  could  not  be 
denied  on  the  ground  of  the  futility  of 
the  appeal.  Ridgely  v.  Bennett,  13 
Lea  (Tenn.)  206. 

Abolition. — It  "  ought  not  to  be  abol- 
ished by  implication  and  construction, 
particularly  where  it  is  evident  that 
the  legislature  could  not  have  con- 
templated its  repeal."  Bowers  v. 
Green,  2  111.  42. 

Order  and  Bond. — At  common  law  no 
order  granting  the  appeal  or  appeal 
bond  or  payment  of  costs  was  required 
of  the  appellant  in  error  before  suing 
out  the  writ  of  error.  Mclver  v.  Mar- 
shall, 24  Fla.  42:  Wells  v.  Woodley, 
5  How.  (Miss.)  484;  Baskin  v.  May,  9 
Smed.  &  M.  (Miss.)  373;  Tombigbec 
R.  Co.  V.  Bell,  4  Smed.  &  M.  (Miss.) 
685;  Stephens  v.  Hood,  9  Smed.  &  M. 
(Miss.)  75. 

1.  King  V.  Hanson,  4  B.  &  Aid. 
519;  King  V.  Skone,  6  East  514:  Willis 
V.  Lewis,  5  Ired.  (N.  Car. )  14;  Schooner 
Constitution  v.  Woodworth,  2  111.  511; 
Bevins  v.  Ramsey,  11  How.  (U.  S.) 
185;  Lowell  V.  Spring,  6  Mass.  398; 
Weatherbec  v.  Johnson,  14  Mass.  420; 
Com.  V.  Messenger,  4  Mass.  469;  Bow- 
ers V.  Gorham.  13  Conn.  530. 

2.  People  V.  Richmond,  16  Colo.  274; 
Sharpe  v.  Robertson.  5  Gratt.  (Va.) 
518;  Norman  v.  Curry,  27  Ark.  440; 
Wadsworth  v.  Davis,  63  N.  Car.  251. 

8.  Rhode  Island  v.  Massachusetts, 
12  Pet.  (U.  S.)  720;  Ross  V.  Murphy, 
55  Mo.  372;  Smith  v.  Guerant,  55  Mo. 
584;  Titus  V.  Latimer,  5  Tex.  433. 

In  Constitutional  Cases. — This  power 
extends   to  every  case,  whether    the 


right  of  appeal  is  specifically  granted 
by  the  constitution  or  not.  But  it 
must  be  reasonably  exercised  where 
the  constitutional  right  exists.  Where 
a  right  of  appeal  is  constitutional  it 
must  not  be  destroyed  nor  the  remedy 
substantially  impaired.  Holcomb  v. 
People,  79  111.  409;  Gage  v.  Stewart, 
127  111.  207,  II  Am.  Rep.  116;  Ralston 
V.  Lothain,  18  Ind.  303;  Ex  p.  Hough- 
ton, 38  Ala.  570;  Tims  v.  State,  26  Ala. 
165;  Jones  V.  Buzzard,  Hempst.  (U. 
S.)259. 

Where  the  constitution  expressly 
defines  the  mode  of  appellate  proced- 
ure, the  legislature  cannot  describe  a 
different  mode.  Titus  v.  Latimer,  5 
Tex.  433. 

If  the  constitution  expressly  confers 
on  the  supreme  court  the  right  to 
issue  necessary  process  in  cases  where 
it  has  appellate  jurisdiction,  the  legis- 
lature cannot  impair  that  power  by 
failing  to  provide  a  mode  of  appeal. 
Haight  V.  Gay,  8  Cal.  300,  68  Am. 
Dec.  323;  Sacramento,  etc.,  R.  Co.  v. 
Harlan,  24  Cal.  336. 

4.  Savage  v.  Gulliver,  4  Mass.  177; 
People's  Ice  Co.  v.  Steamer  Excelsior, 
43  Mich.  336,  38  Am.  Rep.  246. 

8.  Savage  v.  Gulliver,  4  Mass.  177; 
People's  Ice  Co.  v.  Steamer  Excelsior, 
43  Mich.  336,  38  Am.  Rep.  246. 

6,  Lyles  v.  Barnes,  40  Miss.  608; 
Moore  v.  Ellis,  18  Mich.  77:  Kenny  v. 
Jones,  37  111.  App.  615;  McGowan  v. 
Duff,  41  111.  App.  58  ;  Fairbank  v. 
Streeter,  142  111.  226;  Rice  v.  Nicker- 
son,  4  Allen  (Mass.)  66;  Com.  v.  Craw- 
ford, 12  Cush.  (Mass.)  271;  Com.  v. 
Richards,  17  Pick.  (Mass.)  295;  Com. 
V.  Dunham,  22  Pick.  (Mass.)  11;  Com. 
V.  Messenger,  4  Mass.  462;  Campbell 
V.    Howard,    5    Mass.    376;    Green   v. 
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provided  for  bringing  up  a  case  appealable  by  the  constitution, 
resort  may  be  had  to  a  writ  of  error.*  In  other  cases  the  failure 
of  the  legislature  to  prescribe  a  mode  is  equivalent  to  the  declara- 
tion that  none  shall  exist.* 

d.  Under  Codes  of  Civil  Procedure. — The  modern  code 
practice  substitutes  a  common  form  of  appellate  proceeding, 
equally   applicable   in    bringing   up   cases   at   law  or  in   equity.* 


Castello,  35  Mo.  App.  127;  Whitehead 
V.  Cole,  49  Mo.  App.  42S;  Cissell  v. 
Cissell,  77  Mo.  371;  Ladow  v.  Groom, 
I  Den.  (N.  Y.)  431 ;  Wiscart  v.  Dauchy, 
3  Dall.  (U.  S.)  326. 

Right  of  Appeal. — The  right  to  ap- 
peal confers  on  an  appellate  court  the 
power  to  review  a  judgment  appealed 
from,  if  the  appeal  has  been  perfected 
according  to  law.  Whittem  v.  State, 
36  Md.  196. 

Method.  —  The  principle  of  strict 
compliance  obtains  whether  the  meth- 
od be  technical  chancery  appeal,  writ 
of  error,  or  code  appeal.  State  v.  New- 
man, 24  Fla.  33. 

As  the  method  presented  by  statute 
is  exclusive,  a  party  cannot  resort  to 
a  writ  of  error  after  the  expiration 
of  the  statutory  period.  Duncan  v. 
Forgey,  25  Mo.  App.  310. 

Cannot  be  Modified. — The  conditions 
required  by  statute  as  precedent  to 
taking  and  perfecting  an  appeal  can- 
not therefore  be  modified  or  extended 
by  any  judge  or  court  without  express 
statutory  authority.  Emerson  z/.  Clark, 
3  111.  489;  Sholty  V.  Mclntyre,  136  111. 

35. 

Appeal  Void. — Where  the  conditions 
are  not  complied  with,  the  appeal  is 
void  on  objection  of  the  appellee. 
Hardaway  v.  Biles,  i  Smed.  &  M. 
(Miss.) 657;  Porter  r/.  Grisham,  3  How. 
(Miss.)  75.     See  infra.  Procedure. 

Loss  of  Right. — Where  a  party  lost 
his  right  of  appeal  in  consequence  of 
the  judge  entering  an  order  allowing 
appeal  without  notice  to  parties,  and 
in  consequence  the  time  expired  be- 
fore they  received  actual  notice,  the 
court  in  refusing  relief  said  :  "  It  is 
not  only  a  natural  equity,  but  a 
fundamental  principle  of  law,  that  no 
person  shall  be  condemned  or  be  cast 
in  any  litigation  without  having  an  op- 
portunity to  be  heard ;  but  having  once 
been  fairly  and  fully  heard,  the  right 
to  an  appeal  rests  upon  no  natural 
equity,  and  that  a  party  should  by 
some  misfortune  be  deprived  of  an 
opportunity   to   take   an   appeal  is   a 
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matter  entirely  different  from  his  hav- 
ing been  deprived  of  an  opportunity 
to  be  heard  at  all."  Excelsior  Elec- 
tric Co.  V.  Chicago  Waifs'  Mission, 
etc..  School,  41  111.  App.  115. 

But  if  the  failure  to  comply  is  due 
to  the  arbitrary  action  of  the  lower 
court,  it  has  been  held  that  a  party  may 
still  have  his  case  reviewed  where  the 
justice  refused  to  make  a  transcript  or 
approve  a  bond  necessary  for  appeal. 
Held,  that  the  case  might  be  reviewed 
on  certiorari.  Cook  v.  Holt,  93  111. 
146.  But  party  must  show  that  there 
was  no  failure  of  diligence  on  his 
part.     White  v.  Frye,  7  111.  65. 

1.  Exp.  Thistleton,  52  Cal.  224;  Mid- 
dleton  V.  Gould,  5  Cal.  190;  Adams  v. 
Town,  3  Cal.  247;  Sacramento,  etc.,  R. 
Co.  V.  Harlan,  24  Cal.  334;  Lynes  v. 
State,  5  Port  (Ala.)  236,  30  Am.  Dec. 
557;  State  V.  King,  20  Fla.  401;  French 
V.  People,  77  111.  531. 

Where  an  appellate  court  is  vested 
with  jurisdiction  over  a  case  by  the 
constitution,  it  has,  by  virtue  of  its  ap- 
pellate power  to  hear  the  cause,  au- 
thority to  frame  and  issue  an  appro- 
priate writ  for  the  purpose  of  bringing 
up  the  errors  committed  below.  Exp. 
Thistleton,  52  Cal.   224. 

2.  McGowan  v.  Duff,  41  111.  App.  57; 
Ward  V.  People,  13  111.  635;  In  re 
Storey,  120  111.  252  ;  Lockman  v. 
Morgan  County,  32  111.  App.  414;  Mc- 
Allister V.  Albion,  10  N.  Y.  353;  Wis- 
cart V.  Dauchy,  3  Dall.  (U.  S.)  326; 
U.   S.  V.  Nourse,  6  Pet.  (U.  S.)  470. 

3.  Blatchley  v.  Coles,  6  Colo.  82; 
Montgomery  v.  Jones,  5  Ind.  527;  Nor- 
man V.  Curry,  27  Ark.  440;  Mazange 
V.  Slocum,  23  Ala.  668;  Gormly  v. 
Mcintosh,  22  Barb.  (N.  Y.)  275;  Frees 
V.  Ford,  6  N.  Y.  176;  Kundolf  v.  Thal- 
heimer,  12  N.  Y.  593;  Irwin  v.  Calhoun, 
3  Neb.  453;  Brewster  v.  Cowen,  55 
Conn.  152;  Schlesinger  v.  Chapman, 
52  Conn.  271. 

Where  No  Appeal. — Hence,  under 
Code  practice,  no  appeal  lies  in  a  case 
where  neither  a  writ  of  error  nor 
chancery   appeal   existed    previously. 


General  Principles  of 


APPEALS. 


Appellate  Jurisdiction. 


But  the  creatioh  of  a  single  method  of  appeal  does  not  destroy 
the  inherent  distinction  between  legal  and  equitable  actions,* 
and  the  principles  applicable  to  each  will  control  the  adjudication 
of  each  class  of  cases.® 

e.  Effect  of  Statutory  Appeal. — Where  a  statutory  ap- 
peal is  given  in  a  class  of  cases  previously  removable  by  writ  of 
error,  the  right  to  sue  out  the  writ  is  abolished  by  implication,^ 
except  in  criminal  cases,*  or  where  the  statute  supports  the  infer- 
ence that  the  remedy  of  appeal  is  intended  to  be  cumulative.' 
See  article  ERROR,  WRIT  OF. 


unless  by  statute.  Savage  Min,  Co. 
V.  Owings,  3  Gill  (Md.)497. 

Strict  Compliance. — Since  the  Code 
practice  creates  a  statutory  appeal,  its 
provisions  must  be  strictly  followed 
whether  at  law  or  in  equity.  Norman 
V.  Curry,  27  Ark.  440.  The  method  is 
exclusive.  Wadsworth  v.  Davis,  63 
N.  Car.  251.  A  statement  of  facts  or 
bill  of  exceptions  is  as  essential  in 
equitable  as  in  legal  appeal  under 
Code  practice.  Blatchley  v.  Coles,  6 
Colo.  82. 

Code  Appeal  in  Law  Case. — In  cases 
at  law  an  appeal  under  Code  practice 
is  coextensive  as  an  appellate  remedy 
with  the  writ  of  error  which  it  super- 
sedes. It  only  lies  to  the  same  judg- 
ments unless  extended  by  statute. 
Gates  V.  Haynes,  22  Fla.  325;  McKin- 
non  V.  McCollum,  6  Fla.  376;  Staples 
V.  Hartridge,  8  Fla.  426. 

In  Equity. — In  equity  a  Code  appeal 
brings  up  the  entire  case,  the  facts  as 
well  as  law,  unless  statutes  provide 
otherwise.  State  v.  Jacksonville,  etc., 
R.  Co.,  15  Fla.  201;  LeBaron  v.  Faun- 
tleroy,  2  Fla.  276;  Southern  L.  Ins., 
etc.,  Co.  V.  Cole,  4  Fla.  359;  Griffin  v. 
Orman,  9  Fla.  22. 

1.  Gormly  v.  Mcintosh,  22  Barb. 
(N.  Y.)  275,  where  it  was  said:  "  The 
changes  in  the  mode  of  review  were 
not  intended  to  change  its  charac- 
ter cr  the  principles  which  had  been 
previously  adopted  and  sanctioned 
through  a  long  period  of  time  in  the 
history  of  common  law.  It  was  not 
intended  to  abolish  any  principle  or 
rule  of  the  common  law,  but  only  to 
change  the  mode  of  applying  and  car- 
rying out  the  principle.  In  short,  the 
appeal  in  respect  to  judgments  or  pro- 
ceedings in  common-law  actions  was 
intended  to  be  and  is  a  mere  substitute 
for  a  writ  of  error,  and  in  respect  to 
equitable  proceedings  it  was  just  such 
a  proceeding  and  with  just  such  force 


as  was  then  in  practice  in  reviewing 
proceedings  in  equity  by  appeal  to  the 
chancellor  from  the  vice-chancellors' 
courts,  and  from  the  chancellor  to  the 
court  for  the  correction  of  errors." 

Form  of  Judgment. — Hence  on  ap- 
peal from  a  suit  at  law  a  judgment  of 
reversal  is  appropriate  in  equity;  the 
cause  should  be  remanded  with  direc- 
tions to  dismiss.  Gormly  v.  Mcintosh, 
22  Barb.  (N.  Y.)  277. 

2.  Gormly  v.  Mcintosh,  22  Barb. 
(N.  Y.)275;  Smith  v.  Gibson,  14  Fla. 
218. 

3.  Ennis  v.  Ennis,  103  111.  95;  Elliott 
V.  Sanderson,  i  P.  &  W.  (Pa.)  74; 
Snyder  v.  Kunkleman,  2  Watts  (Pa.) 
426;  Horner's,  etc..  Lateral  R.  Co., 
37  Pa.  St.  333;  Hall's  Appeal,  56  Pa. 
St.  238;  Harvey  !».  Travelers'  Ins.  Co., 
18  Colo.  354;  Cooke,  Petitioner,  15 
Pick.  (Mass.)  234;  Skipwith  v.  Hill,  2 
Mass.  35;  Savage  v.  Gulliver,  4  Mass. 
171;  Jarvis  v.  Blanchard,  6  Mass.  4; 
Mountfort  v.  Hall,  i  Mass.  443;  Cham- 
pion V.  Brooks,  9  Mass.  228;  Hem- 
menway  v.  Hickes,4  Pick.  (Mass.)  497; 
Gay  V.  Richardson,  18  Pick.  (Mass.) 
417;  Monk  V.  Guild,  3  Met.  (Mass.)  372; 
Ellis  V.  Bullard,  65  Mass.  496. 

And  of  course  it  may  be  expressly 
abolished  by  statute.  Harvey  v.  Trav- 
elers' Ins.  Co.,  18  Colo.  354;  Sons  of 
America  Bldg.,  etc.,  Assoc,  v.  Den- 
ver, 15  Colo.  592;  Meyer  v.  Brophy, 
15  Colo.  572;  Hall  V.  Pay  Rock  Con- 
solidated Min.  Co.,  6  Colo.  81;  Pea- 
body  V.  Thatcher,  3  Colo.  275. 

4.  Emerson  v.  Clark,  3  111.  489. 

6.  Haines  v.  People,  97  111.  166; 
Langworthy  v.  Baker,  23  111.  430; 
Moore  v.  Mayfield.  47  111.  167;  Hob- 
son  V.  Paine,  40  111.  2=;;  Horner  v.  Goe, 
54  111.  286. 

So  where  the  implied  abolition  of 
the  writ  would  lead  to  manifest  injus- 
tice, by  denying  all  right  of  review  in 
certain  cases  evidently  not  within  the 
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/  Legislative  Control  of  Statutory  Right.— Where 
not  granted  by  the  constitution  the  right  of  appeal  is  purely  a 
privilege  and  not  a  vested  right.*  As  such  it  pertains  to  the 
remedy,*  and  may  be  modified,  abolished,  or  revived  by  the  leg- 
islature at  discretion.^     The  repeal  of  the  statute  authorizing  an 


contemplation  of  the  legislature,  it 
has  been  considered  to  survive  in  such 
cases,  although  the  legislature  has 
adopted  the  general  method  of  code 
appeal.  Bowers  v.  Green,  2  111.  42; 
approved  \n  Harvey  v.  Travelers'  Ins. 
Co.,  18  Colo.  354. 

1.  Mayne  v.  Huntington  County, 
123  Ind.  132;  Davis  v.  Rupe,  114  Ind. 
588;  Bryson  v.  McCreary,  102  Ind.  1; 
Excelsior  Electric  Co.  v.  Chicago 
Waifs'  Mission,  41  111.  App.  112;  Hanna 
V.  Grand  Trunk  R.  Co.,  41  111.  App. 
116;  Ex  p.  McCardle,  7  Wall.  (U.  S.) 
506;  Leavenworth  Coal  Co.  v.  Barber, 
47  Kan.  29;  Hardaway  v.  Bites,  i 
Smed.  &  M.  (Miss.)  657;  Porter  v. 
Grisham,  3  How.  (Miss.)  75. 

2.  Mayne  v.  Huntington  County, 
123  Ind.  132;  Davis  v.  Rupe,  114  Ind. 
588;  Bryson  z/.  McCreary,  102  Ind.  i; 
Branson  v.  Studebaker,   133   Ind.   147. 

Transference  to  Another  Tribunal. — 
As  there  is  no  vested  right  in  a  rem- 
edy, a  statute  transferring  causes 
from  the  docket  of  one  appellate  court 
to  another  is  constitutional.  Branson 
V.  Studebaker,  133  Ind.  147. 

3.  Demaray  v.  Little,  17  Mich.  387; 
Weed  V.  Lyon,  Walk.  (Mich.)  77;  Hew- 
lett V.  Shaw,  9  Mich.  346;  Michigan 
Ins.  Co.  V.  Whittemore,  12  Mich.  311; 
Maxfield  v.  Freeman,  39  Mich.  64; 
Cady  V.  Centreville  Knit  Goods  Mfg. 
(So.,  48  Mich.  133;  Detroit  First  Nat. 
Bank  v.  E.  T.  Barnum  Wire,  etc.. 
Works,  58  Mich.  315;  Kundinger  v. 
Saginaw,  59  Mich.  355;  Pickett  z/.  Pick- 
ett, I  How.  (Miss.)  267;  Carmichael 
V.  Trustees  of  School  Lands,  3  How. 
(Miss.)  84;  Parker  v.  Willis,  27  Miss. 
766;  Briscoe  v.  Anketell,  28  Miss.  371; 
Servis  v.  Beatty,  32  Miss.  52;  Dis- 
mukes  v.  Stokes,  41  Miss.  430;  Ben- 
nett V.  Fisher,  26  Iowa  497;  Daven- 
port V.  Davenport,  etc.,  R.  Co.,  37 
Iowa  624;  Rivers  v.  Cole,  38  Iowa  677; 
Sims  V.  Hines,  121  Ind.  537;  Branson 
V.  Studebaker,  133  Ind.  147;  Hough- 
ton's Appeal,  42  Cal.  58;  Gordon  v. 
Gray  (Colo.,  1893),  34  Pac.  Rep.  840; 
Lowell  V.  Spring,  6  Mass.  398;  Barth 
V.  Rosenfeld,  36  Md.  615;  Minneapolis 
V.  Wilkin,   30  Minn.  144;  State  v.  En- 


sign, II  Neb.  529;  Kramer  v.  Cleve- 
land, etc.,  R.  Co.,  5  Ohio  St.  147; 
Huntington  v.  Kaufifman,  126  Pa.  St. 
305;  Lockman  v.  Morgan  County,  32 
111.  App.  i,ii,;Exp.  McCardle,  7  Wall. 
(U.  S.)  506. 

"  Legislative  acts  which  are  retro- 
spective in  their  character  are  not  void 
unless  they  conflict  with  some  consti- 
tutional provision  or  interfere  in  some 
respect  with  vested  rights."  Smiths/. 
Van  Gilder,  26  Ark.  527;  Smith  v. 
Bryan,  34  111.  377;  Rosier  v.  Hale,  10 
Iowa  486,  77  Am.  Dec.  127;  Holloway 
V.  Sherman,  12  Iowa  283;  McCormick 
V.  Rusch,  15  Iowa  131,  83  Am.  Dec. 
401;  Rockwell  V.  Hubbell,  2  Doug. 
(Mich.)  200;  Lord  v.  Chadbourne,  42 
Me.  441,  66  Am.  Dec.  290. 

As  where,  after  an  appeal  was  taken, 
the  mode  of  proceeding  was  changed 
by  the  legislature  to  trial  de  710V0  in- 
stead of  a  mere  review  of  errors,  it 
was  held  applicable  to  the  pending 
cause.  Smith  v.  Van  Glidder,  26  Ark. 
527. 

To  One  Party. — It  may  therefore  be 
given  to  one  party  and  denied  to  any 
other.     State  v.  Ensign,  11  Neb.  529. 

Extension  of  Time. — So  a  statute  ex- 
tending the  time  to  appeal  may  revive 
a  right  of  appeal  already  lost  by  the 
expiration  of  the  statutory  period  in 
which  to  appeal.  Page  v.  Matthews, 
40  Ala.  547. 

But  it  has  been  regarded  as  an  un- 
constitutional assumption  of  judicial 
power  by  the  legislature  to  grant  an 
appeal  by  special  act  in  a  single  case 
where  the  right  had  been  lost  by  lapse 
of  time.  Lewis  v.  Webb,  3  Me.  326; 
Durham  w.  Lewiston,  4  Me.  140;  Bates 
V.  Kimball,  2  D.  Chip.  (Vt.)  77;  Stam- 
ford V.  Barry,  i  Aik.  (Vt.)  314,  15  Am. 
Dec.  691;  Merrill  v.  Sherburne,  i  N. 
H.  199;  and  conipare^'^diXiox  v.  Palmer, 
32  Wis.  406;  Lancaster  v.  Barr,  25  Wis. 
560;  Davis  V.  Menasha,  21  Wis. 
491. 

Wliere  not  Abolished. — The  repeal  of 
a  statute  creating  the  right  of  action 
in  a  prosecution  of  which  a  judgment 
has  been  rendered  does  not  deprive 
the  party  of  his  right  to  appeal  there- 
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appeal  deprives  the  appellate  tribunal  of  jurisdiction  to  hear  all 
causes  under  the  repealed  statute,*  even  those  pending  at  the 
time  of  repeal.* 

4.  Construction  of  Statutory  Right  of  Appeal — Construction  Liberal — 
The  principle  that  remedial  statutes  will  be  liberally  construed 
applies  to  statutes  granting  a  right  of  appeal.'     But  the  appel- 


from  accruing  under  another  statute. 
Backes  v.  Dant,  55  Ind.  181. 

Modification  of  Procedure. — The  legis- 
lature may  revoke  or  modify  the  rules 
of  procedure  affecting  appeals  at  any 
time,  and  the  revocation  or  modifica- 
tion applies  to  cases  pending  on  ap- 
peal. 

"  Parties  litigant  have  no  vested 
right  in  the  rules  of  practice  or  modes 
of  procedure  prescribed  by  law,  but  at 
ill  times  prior  to  the  final  trial  of  their 
cause  the  law  prescribing  the  same 
within  the  limits  mentioned  "  (consti- 
tutional) "may  be  altered,  amended,  or 
repealed,  and  other  rules  and  modes 
of  procedure  substituted  by  the  legis- 
lature." Jensen  v.  Fricke,  133  111. 
171;  Haine  v.  People.  97  111.  161;  Peo- 
ple V.  Richmond.  16  Colo.  274;  Wil- 
loughby  V.  George,  4  Colo.  22;  Steb- 
bins  V.  Anthony,  5  Colo.  273;  Web- 
ster V.  Gaff,  6  Colo.  475. 

Where  the  new  legislation  does  not 
take  away  the  right  nor  deny  the 
remedy,  but  merely  modifies  the  pro- 
ceedings while  providing  a  similar 
remedy,  the  jurisdiction  continues; 
but  under  the  forms  of  the  later  act, 
so  far  as  the  acts  differ.  Mayne  v. 
Huntington  County,  123  Ind.  132; 
Moss  V.  State,  loi  Ind.  321,  where  it 
was  held  that  a  drainage  proceeding 
instituted  under  Act  of  1S81  must  con- 
form to  amendments  of  1883  ;  and 
compare  Knoup  v.  Piqua  Bank,  i  Ohio 
St.  607. 

Writ  of  Error. — A  constitutional  dec- 
laration that  writs  of  error  shall  lie 
to  certain  courts  does  not  prohibit 
the  legislature  from  extending  them 
to  other  courts  not  named.  People  v. 
Richmond,  16  Colo.  283. 

1.  Langdon  v.  Applegate,  5  Ind.  327; 
Hunt  V.  Jennings,  5  Blackf.  (Ind.)  195, 
33  Am.  Dec.  465;  Mayne  w.  Huntington 
County,  123  Ind.  132;  Miller's  Case,  i 
W.  Bl.  457;  Rex  V.  London.  3  Burr. 
1456;  Kee  V.  Goodwin,  4  Moore  &  P. 
341;  Com.  V.  Beatty,  i  Watts  (Pa.) 
3S2;  In  re  Road,  4  Yeates  (Pa.)  392; 
Remington  v.  Smith,  i  Colo.  53;  Com. 
V.  Highway  Com'rs,  6  Pick.  (Mass.) 
501;  Bailey  v.  Mason,  4  Minn.  546. 


Exceptions. — Unless,  of  course,  ex- 
pressly excepted  by  the  repealing  act. 
Illinois,  etc.,  Canal  v.  Chicago,  14  111. 

334- 

2.  Callahan  v.  Jennings,  16  Colo. 
471;  Ex  p.  McCardle,  7  Wall.  (U.  S.) 
506  ;  Illinois,  etc..  Canal  v.  Chicago, 
14  111.  ^34;  Butler  V.  Palmer,  i  Hill 
(N.  Y.)  324- 

Trial  De  Novo. — The  principle  ob- 
tains in  causes  appealed  for  trial  de 
novo  as  well  as  for  review.  Callahan 
V.  Jennings,  16  Colo.  471  ;  Smith  v. 
Arapahoe  County  Ct.,  4  Colo.  235; 
Harrison  v.  Smith,  2  Colo,  625. 

It  is  a  fundamental  general  rule, 
where  a  right  or  remedy  which  did  not 
exist  at  common  law  is  founded  solely 
on  a  statute,  that  the  unqualified  repeal 
of  the  statute  before  the  right  has  be- 
come vested  or  the  remedy  perfected 
abrogates  the  right  and  deprives  the 
court  of  all  jurisdiction  to  proceed 
further  in  administering  a  remedy; 
when  jurisdiction  over  a  subject-mat- 
ter or  special  proceeding  depends  upon 
an  act  of  the  legislature,  if  the  act 
be  repealed  before  the  proceeding  is 
terminated  the  jurisdiction  of  neces- 
sity falls  to  the  ground.  Mayne  v. 
Huntington  County,  123  Ind.  132; 
Moss  V.  State,  loi  Ind.  321;  Stephen- 
son V.  Doe,  8  Blackf.  (Ind.)  508,  46  Am. 
Dec.  489;  Roush  v.  Morrison,  47  Ind. 
414;  Hampton  v.  Com.,  19  Pa.  St.  329;* 
Bowen  v.  Phillips,  55  Ind.  226. 

3.  Houk  V.  Barthold,  73  Ind.  21; 
Lloyd  V.  Sullivan,  9  Mont.  577;  Haas 
V.  Lees,  18  Kan.  449;  San  Francisco  v. 
Certain  Real  Estate,  42  Cal.  513;  Fair- 
child  V.  Doten,  42  Cal.  125;  Hough- 
ton's Appeal,  42  Cal.  35;  Lawton  v. 
Highway  Com'rs,  2  Cai.  (N.  Y.)  179; 
Rex  V.  Com'rs,  2  Keble  43;  Rex  v. 
Morely,  2  Burr.  1042;  Richards  v. 
Hodges,  I  Mod.  45. 

"Laws  regulating  the  exercise  of 
the  right  are  intended  to  afford  the 
party  every  possible  facility  in  its 
furtherance  consistent  with  a  due 
regard  to  rights  of  the  opposite 
party,  and  they  should  be  so  con- 
strued as  most  certainly  and  effectu- 
ally to  attain   this   object."     Shelton 
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late  court  cannot  create  the  right  by  legal  intendment  unless  the 
legislative  intent  clearly  appears  ;  *  and  as  no  presumption  of  ju- 
risdiction attaches  to  appellate  tribunals,^  the  burden  rests  upon 
the  appellant  to  bring  himself  within  a  reasonable  construction  of 
the  statute.*  Where  the  right  of  appeal  has  once  existed  its  ab- 
rogation will  not  be  implied  unless  the  inference  be  irresistible.* 
A  statutory  right  of  appeal  is,  however,  an  absolute  right  where 
unrepealed,  and  does  not  depend  on  the  merits  of  the  cause 
below. ** 


V.  Wade,  4  Tex.  148,  51  Am.  Dec. 
722. 

But  no  rule  of  statutory  interpreta- 
tion can  be  violated  in  order  to  cre- 
ate the  right.  San  Francisco  v.  Cer- 
tain Real  Estate,  42  Cal.  513. 

Express  Jurisdiction. — So  where  ju- 
risdiction is  conferred  on  an  inferior 
court,  the  right  of  appeal  from  its  de- 
cisions must  be  expressly  given.  It 
will  not  be  implied.  Excelsior  Elec- 
tric Co.  V.  Chicago  Waifs'  Mission,  41 
111.  App.  112. 

1.  Ex  p.  Cosner,  4  Tex.  App.  89; 
Houghton's  Appeal,  42  Cal.  52;  Cross 
V.  U.  S.,  145  U.  S.  571;  Barth  v. 
Rosenfeld,  36  Md.  604. 

So  a  statutory  appeal  exists  only  in 
the  cases  and  under  the  conditions 
prescribed  by  the  statute.  McGowan 
V.  Duff,  41  111.  App.  58;  Hellerman  v. 
Beale,  114  111.  355;  Ward  v.  People,  13 
111.  635;  Jn  re  Storey,  120  111.  252. 

Important  Questions. — The  fact  that 
questions  of  grave  public  importance 
are  at  stake  does  not  authorize  a 
court  to  take  jurisdiction  at  the  ex- 
pense of  the  rule  of  fair  intendment. 
Chicago,  etc.,  R.  Co.  v.  Dey,  76  Iowa 
278. 

2.  The  jurisdiction  of  the  appellate 
tribunal  must  affirmatively  appear  on 
the  record.  Hite  v.  Hinsel,  39  La. 
Ann.  113.     See  Record,  infra. 

3.  Hite  V.  Hinsel,  39  La.  Ann.  113. 

4.  Overseers  of  Poor  v.  Smith,  2  S. 
&  R.  (Pa.)  363;  Houk  V.  Barthold,  73 
Ind.  21;  Starr  v.  Rochester,  6  Wend. 
(N.  Y.)564. 

The  presumption  is  in  favor  of  ap- 
peal, and  the  legislative  intent  to  de- 
stroy the  right  should  be  beyond  rea- 
sonable doubt.  Starr  v.  Rochester,  6 
Wend.  (N.  Y.)  564. 

So, unless  jurisdiction  is  conferred  in 
implicit  terms,  the  Supreme  Court  of 
the  United  States  has  no  general  au- 
thority to  review  on  error  or  appeal 
criminal   cases    from    inferior   federal 


courts.      Cross    v.    U.    S. ,    145    U.    S. 

571. 

5.  Michigan  Ins.  Co.  v.  Whitte- 
more,  12  Mich.  311;  Hewlett  v.  Shaw, 
9  Mich.  346;  Fox  V.  Wayne  County, 
48  Mich.  643;  Ware  v.  McDonald,  62 
Ala.  81;  Moore  v.  Randolph,  52  Ala. 
530;  Ex  p.  Bixley,  13  Ark.  286;  Town- 
send  V.  Timmons,  44  Ark.  482;  Mc- 
Crary,.  w.  Rogers,  35  Ark.  298;  Wilkes 
V.  Hunt,  4  Wash.  Ter.  100. 

Discretionary.  —  So  the  appellate 
court  will  not,  therefore,  dismiss  an 
appeal  on  motion  without  examination 
of  the  merits  on  the  alleged  ground 
that  the  decision  appealed  from  was 
discretionary,  if  it  was  final  and  within 
the  statute  of  appeals.  Whether  it  be 
discretionary  or  not  will  be  considered 
on  the  merits.  Michigan  Ins.  Co.  v. 
Whittemore,  12  Mich.  311. 

From  Justice  of  the  Peace. — Thus, when 
granted  to  an  appellant  from  a  judg- 
ment of  a  justice  of  the  peace,  upon 
filing  an  affidavit  the  appellant  need 
do  nothing  further  to  obtain  his  ap- 
peal. Townsend  v.  Timmons,  44  Ark. 
482. 

Enjoining  Appeal. — Where  a  party  is 
entitled  to  an  appeal  as  a  matter  of 
right  in  a  proper  case,  a  judge  or 
other  official  exercises  no  discretion  in 
granting  the  appeal,  but  must  decide 
at  his  peril  whether  the  case  is  or  is 
not  within  the  statute.  The  granting 
of  such  an  appeal  cannot  be  enjoined 
in  equity.  Moore  v.  Randolph,  52 
Ala.  530. 

Mandamus  to  Compel  Appeal. — Where  a 
statutory  right  of  appeal  is  denied  by 
a  trial  court  or  judge,  an  application 
for  a  mandamus  will  be  granted  by  the 
appellate  court  to  compel  the  entry  of 
a  nunc  pro  tunc  order  allowing  the  ap- 
peal as  of  the  date  of  the  motion.  Mc- 
Creary  v.  Rogers,  35  Ark.  298:  Ware 
V.  McDonald,  62  Ala.  8r;  Wilkes  v. 
Hunt,  4  Wash.  Ter.  100. 

Amount  Involved. — The   amount   in- 
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5.  Special  Jurisdiction.  —  Where  a  special  and  extraordinary- 
jurisdiction  not  following  the  common  law  is  created  by  statute, 
no  appeal  can  be  taken  therefrom  unless  expressly  provided  for 
in  the  statute.*     Certiorari  is  ordinarily  the  proper  remedy  to 


volved  is  immaterial,  unless  expressly 
fixed  by  statute.  Bowers  v.  Green,  2 
111.  42. 

It  was  held  applicable  where  the 
amount  involved  was  only  $5.  Bow- 
ers V.  Green,  2  111.  42. 

In  Ringgold's  case,  i  Bland  (Md.)  7, 
it  was  said:  "The  right  of  appeal 
seems  to  have  been  conceded  to  the 
citizen  by  the  common  law  in  all  civil 
cases,  without  check  or  control  of  any 
kind  whatever." 

1.  Alabama. — Taylor  v.  Powers,  3 
Ala.  285;  Hill  V.  Bridges,  6  Port.  (Ala.) 
197;  Ex  p.  Berg,  14  Ala.  516;  McCulley 
V.  Cunningham.  96  Ala.  583. 

Arkansas. — Ex  p.  Frail,  3  Ark.  561; 
Ruddell  V.  Magruder,  11  Ark.  579; 
Phillips?/.  Wills,  14  Ark.  595;  Dough- 
erty V.  McDonald,  14  Ark.  597;  Smiser 
V.  Robertson,  16  Ark.  600;  Rector  v. 
Harris,  19  Ark.  265. 

Connecticut. — Trinity  College  v. 
Hartford,  32  Conn.  466. 

Illinois. — Moore  v.  Mayfield,  47  111. 
167;  Schlattweiler  z/.  St.  Clair  County, 
63  111.  449;  Hall  V.  Thode,  75  111.  173. 

Maryland. — Francis  v.  Weaver,  76 
Md.  457;  State  v.  Easton  Social,  etc., 
Club,  72  Md.  297;  Savage  Mfg.  Co. 
V.  Owings,  3  Gill  (Md.)  497;  Carter  v. 
Dennison,  7  Gill  (Md.)  157;  Crocket  v. 
Parke,  7  Gill  (Md.)  237;  Williams  v. 
Williams.  7  Gill  (Md.)  302;  Swann  v. 
Cumberland,  8  Gill  (Md.)  150;  Wil- 
mington, etc.,  R.  Co.  V.  Condon,  8  Gill 
&  J.  (Md.)  443;  Webster  v.  Cockey, 
9  Gill(Md.)  92;  Lammoth  v.  Maulsby, 
8  Md.  5;  Baltimore,  etc..  Turnpike  Co. 
V.  Northern  Cent.  R.  Co.,  15  Md.  198; 
Warfield  w.  Latrobe,46  Md.  123;  Meyer 
V.  Steuart,  48  Md.  425;  Margraff  v. 
Cunningham,  57  Md.  586;  Anderson  v. 
Levely,  58  Md.  192;  Handy  v.  Hop- 
kins, 59  Md.  172. 

Massachusetts. — Edgar  v.  Dodge,  4 
Mass.  670;  Pratt  v.  Hall,  4  Mass.  239; 
Ball  V.  Brigham,  5  Mass.  406. 

Michigan. — Cross  v.  People,  8  Mich. 
113;  People  V.  Calhoun,  Circuit  Judge, 
30  Mich.  266;  Smith  v.  Poor,  Superin- 
tendent, 34  Mich.  58;  Townsend  v. 
Tudor,  41  Mich.  263;  Cooper  v.  An- 
drews, 44  Mich.  94;  Gray  v.  York,  44 
Mich.  415;  Gore  v.  Ray,  69  Mich. 
114. 


Minnesota. — McNamara  v.  Minne- 
sota Cent,  R.  Co.,  12  Minn.  388;  Sher- 
wood V.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
122;  Ripp  V.  Chicago,  etc.,  R.  Co.,  23 
Minn.  18;  Center  v.  St.  Paul,  etc.,  R. 
Co.,  24  Minn.  313. 

Mississippi. — McNutt  v.  Wilcox,  3 
How.  (Miss.)  421. 

Ohio. — Hoy  v.  Hites,  n  Ohio  254; 
Steinbarger  v.  Steinbarger,  19  Ohio 
106. 

Pennsylvania. — Mitton's  Appeal,  2 
Penny  (Pa.)  380;  Mifflin  Tp.  v.  Eliza- 
beth, 18  Pa.  St.  17;  Kimber  v.  Schuyl- 
kill County,  20  Pa.  St.  366;  Bross  v. 
Com.,  71  Pa.  St.  262;  In  re  Chestnut 
Street,  86  Pa.  St.  88;  Toole's  Appeal, 
90  Pa.  St.  376;  Rhoad's  Appeal,  loi 
Pa.  St.  284;  Reed's  Appeal,  114  Pa.  St. 
452;  Davenport  v.  Jones,  126  Pa.  St. 
271;  Spencer  v.  Bloom,  149  Pa.  St.  106; 
Lehigh  Coal,  etc.,  Co.'s  Appeal,  112 
Pa.  St.  360. 

'  Texas. — Field  v.  Anderson,  i  Tex. 
437;  Baker  v.  Chisholm,  3  Tex.  157; 
Ex  p.  Cosner,  4  Tex.  App.  89;  Prewitt 
V.  Farris,  5  Tex.  370;  Thomerson  v. 
State,  8  Tex.  173;  O'Docherty  v. 
Archer,  9  Tex.  295;  Tadlock  v.  Texas 
Monumental  Committee,  21  Tex.  166; 
Cowan  V.  Nixon,  28  Tex.  230. 

West  Virginia. — Hein  v.  Smith,  13 
W.  Va.  358;  Low  V.  Lincoln  County  Ct., 
27  W.  Va.  785. 

Where  the  verdict  is  attacked  as 
against  the  weight  of  evidence,  the 
remedy  is  by  motion  to  set  it  aside,  not 
by  writ  of  error.  Gates  z*.  Watt,  127  Pa. 
St.  20;  Savage  Mfg.  Co.  v.  Owings,  3 
Gill  (Md.)457;  Swann  v.  Cumberland, 

8  Gill  (Md.)  152;  Carter  v.  Dennison, 
7  Gill  (Md.)  164;  Webster  v.   Cockey, 

9  Gill  (Md.)93:  Groenwelt  v.  Burwell, 
I  Salk.  144;  Mannix  v.  Hamilton  Coun- 
ty, 43  Ohio  St.  210;  Melvin  v.  Bridge, 
3  Mass.  305;  Com.  v.  Ellis,  11  Mass. 
462;  Com.  V.  Cummings,  3  Cush. 
(Mass.)  212,  50  Am.  Dec.  732;  Van- 
dusen  v.  Comstock,  3  Mass.  184; 
Drowne  v.  Stimpson,  2  Mass.  441; 
Winslow  V.  Anderson,  4  Mass.  376. 

Inqaisition. — As  from  a  fine  imposed 
by  a  justice  of  the  peace  in  an  inquisi- 
tion against  a  railroad  company  upon 
the  condition  of  the  roadbed.  Francis 
V.  Weaver,  76  Md.  457. 
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determine  whether  the  limits  of  the  special  jurisdiction  have  been 
exceeded.* 

6.  Where  no  Jurisdiction  below. — Where  the  trial  court  has  no 
jurisdiction  of  the  subject-matter  of  a  cause,  the  appellate  court 
has  none,*  except  to  annul  by  reversal  the  illegal  proceedings 
below. ^  It  cannot  remand  the  cause  to  the  trial  court,  nor  retain 
the  cause  for  further  proceeding.* 


Liquor  License. — So  an  order  refus- 
ing a  liquor  license  is  not  an  appeal- 
able final  judgment,  order,  or  decree. 
Ramaquano  v.  Crook,  88  Ala.  450. 

Board  of  Claims. — So  no  appeal  lies 
from  a  board  of  claims  created  by  the 
state  to  adjudicate  claims  to  taxes  from 
the  counties,  unless  an  appeal  is 
authorized  in  the  act.  State  v.  Kings 
County,  125  N.  Y.  312. 

1.  Low  V.  Lincoln  County  Ct.,  27  W. 
Va.  785;  Bowers  v.  Green,  2  111.  42; 
Stuart  V.  People,  4  111.  395;  Clark  v. 
People,  I  111.  340,  12  Am.  Dec.  177; 
McClay  v.  Norris,  9  111.  370;  Lang- 
worthy  V.  Baker,  23  111.  430;  Coon  v. 
Mason  County,  22  111.  666;  Fitzgerald 
V.  Glancy,  49  111.  465;  Schuylkill  Nav. 
Co.  z/.  Thoburn,  7  S.  &  R.  (Pa.)  411; 
The  Ship  Portland,  2  S.  &  R.  (Pa.)  197; 
Cooke  V.  Reinhart,  i  Rawle  (Pa.)  317; 
Com.  V.  Burkhart,  23  Pa.  St.  521; 
Cooke,  Petitioner,  15  Pick.  (Mass.) 
234;  Martin  z/.  Com.,  i  Mass.  547;  Sav- 
age V.  Gulliver,  4  Mass.  171;  Com.  v. 
Ellis,  II  Mass.  462;  Smith  v.  Rice,  11 
Mass.  507. 

Such  an  illegal  exercise  of  power  by 
a  limited  tribunal  does  not  necessitate 
an  appeal  as  the  only  remedy.  The 
tribunal  below  may  be  enjoined  in 
equity  from  carrying  its  illegal  action 
into  execution.  Baltimore  v.  Porter, 
18  Md.  284. 

2.  Mordecai  v.  Lindsay,  19  How. 
(U.  S.)  igg;  Stephens  v.  Bard,  4  Dall. 
(U.  S.)  330;  Waters  v.  Walker  (Tex. 
App.,  1891),  17  S.  W.  Rep.  1085; 
Aulanier  v.  Governor,  i  Tex.  653; 
Swigley  v.  Dickson,  2  Tex.  192;  Baker 
V.  Chisholm,  3  Tex.  157;  Ablez/.  Bloom- 
field,  6  Tex.  263;  Horan  v.  Wahren- 
berger,  9  Tex.  313,  58  Am.  Dec.  145; 
Hearn  v.  Cutberth,  10 Tex.  216;  Moore 
V.  Hillebrant,  14 Tex.  312,  65  Am.  Dec. 
118;  Chambers z/.  Hodges,  23  Tex.  104; 
Malone  v.  Clarke,  2  Hill  (N.  Y.)  658; 
Gormly  v.  Mcintosh,  22  Barb.  (N.  Y.) 
273;  Osgood  V.  Thurston,  23  Pick. 
(Mass.)  no;  Williams  v.  Blunt,  2 
Mass.  207;  Barlow  v.  Burr,  i  Vt.  488; 
In   re    Parson's    Estate,    64   Vt.     193; 


Cooban  v.  Bryant,  36  Wis.  605;  Kidder 
V.  Fay,  60  Wis.  218;  Ball  v.  Biggans, 
43  Kan.  327;  Nichol  v.  Patterson,  4 
Ohio  200;  Dillard  v.  St.  Louis,  etc.,  R. 
Co.,  58  Mo.  69;  Taylor  v.  Smith,  64 
111.  445;  Plunkett  V.  Evans  (S.  Dak., 
1892),  50  N.  W.  Rep.  961. 

And  since  consent  cannot  confer 
jurisdiction,  the  appellant  does  not 
waive  the  question  by  appealing  from 
a  proceeding  of  which  the  inferior 
court  had  no  jurisdiction.  Plunkett 
V.  Evans  (S.  Dak.,  1892),  50  N.  W. 
Rep.  963. 

Amount  Demanded. — So,  on  appeal  to 
an  inferior  appellate  court  from  a  de- 
cision of  a  justice  of  the  peace,  the 
amount  demanded  by  the  plaintiff  can- 
not be  increased  beyond  the  limits  of 
the  jurisdiction  of  the  justice  below  ex- 
cept so  far  as  to  embrace  interest  which 
has  accrued  since  the  institution  of  the 
suit.  Shaw  v.  Squires,  153  Pa.  St. 
150;  Linton  v.  Vogel,  98  Pa.  St.  459. 

3.  U.  S.  V.  Nourse,  6  Pet.  (U.  S.) 
470;  Petty  V.  Durall,  4  Greene  (Iowa) 
120;  North  Missouri  R.  Co.  v.  Lack- 
land, 25  Mo.  530;  People  v.  Ferris,  36 
N.  Y.  218;  Hearn  v.  Cutberth,  10 
Tex.  216. 

4.  U.  S.  V.  Nourse,  6  Pet.  (U.  S.) 
470;  Oswald  V.  Wolf,  126  111.  542;  Ken- 
ney  v.  Greer,  13  111.  432;  Fanning  v. 
Rogerson,  142  111.  478;  State  z/.  Voor- 
hies,  37  La.  Ann.  605;  McLeod  v. 
Simonton,  39  La.  Ann.  853. 

Contra. — In  other  cases  it  is  held  that 
where  the  trial  court  has  no  jurisdic- 
tion of  the  subject-matter  the  appellate 
tribunal  can  only  dismiss  the  appeal 
or  strike  the  case  from  the  docket  on 
its  own  motion.  Hart  v.  Burch,  31 
111.  App.  22;  Carter  v.  Penn,  8  111. 
App.  229,  99  111.  390;  Wright  z/.  People, 
92  111.  596. 

Injunction.  —  It  cannot,  therefore, 
issue  an  injunction  therein  or  entertain 
a  rule  for  contempt  of  court  for  its 
probation.  State  v.  Voorhies,  37  La. 
Ann.  605. 

It  may  dismiss  at  any  stage  of  the 
proceedings,  and  if  necessary  for  dis- 
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By  Whom  Appellate  Jurisdiction  Decided,— The  appellate  court  has  ex- 
elusive  power  to  judicially  construe  the  extent  of  its  own  juris- 
diction.* The  inferior  court  has,  accordingly,  no  power  to  de- 
cide whether  an  appeal  lies  in  an  individual  case,*  or  whether  the 
requirements  of  appellate  procedure  have  been  properly  com- 
olied  with.* 

7.  Extent  of  Jurisdiction. — Where  the  appellate  tribunal  acquires 
jurisdiction  from  one  feature  of  a  case,  it  acquires  jurisdiction  to 
decide  the  whole  cause.* 

8.  Jurisdiction  by  Consent. — As  appellate  courts  derive  their  juris- 
diction from  the  law,*'  no  authority  to  hear  and  determine  the  sub- 
ject-matter  of  a  cause  can  be  given  by  consent  of  parties  where  not 
within  the  statute.®     Such  an  appeal  may  be  dismissed  or  stricken 


missal  may  vacate  a  judgment  already 
entered.  Fanning  v.  Rogerson,  142 
111.  47S. 

Transference  of  Cause. — Where  a  cause 
is  transferred  to  one  court  from  an- 
other without  authority  of  law,  it 
still  is  pending  in  the  court  from  which 
it  was  transferred.  The  court  to  which 
it  is  transferred  has  jurisdiction  only 
to  strike  it  from  the  docket,  not  to  dis- 
miss the  cause.  Ewing  v.  Brooks,  69 
Mo.  49. 

While  a  dismissal  of  appeal  affirms 
the  judgment  of  trial  court,  it  does 
not  so  operate  as  to  defeat  the  juris- 
diction of  an  appellate  court  on  writ  of 
error  in  respect  to  same  judgment. 
Garr'ck  v.  Chamberlain,  97  111.  620. 

True  Distinction. — ^The  distinction  in 
the  cases  is  referable  to  the  old  distinc- 
tion between  the  writ  of  error  and 
chancery  appeal.  Under  common-law 
practice  a  writ  of  error  lies  to  reverse 
a  judgment  void  for  lack  of  jurisdic- 
tion in  the  trial  court.  Remington  v. 
Cummings,  5  Wis.  142;  McCaffrey  v. 
Nolan,  I  Wis.  361;  Dykens  v.  Munson, 
2  Wis.  245;  Jordan  v.  Dennis,  7  Met. 
(Mass.)  590;  Riley  v.  Waugh,  8  Cush. 
(Mass.)  220;  Waters  z'.  Randall,  8  Met. 
(Mass.)  132;  Gray  v.  Thrasher,  104 
Mass.  373. 

And  it  lies  where  the  court  erro- 
neously dismisses  a  cause  on  the  as- 
sumed ground  that  it  has  no  jurisdic- 
tion. Sumner  v.  Finegan,  15  Mass. 
280. 

On  the  other  hand,  in  a  chancery 
appeal  no  action  was  taken  by  the  ap- 
pellate court  where  there  was  a  lack 
of  jurisdiction  below  except  to  dismiss 
the  appeal.  Klaise  v.  State,  27  Wis. 
464;  Stringham  v.  Winnebago  County, 
24  Wis.  594;  Felt  V.  Felt,  19  Wis.  193. 


Void  Judgment. — As  a  void  judg- 
ment is  no  judgment  at  all,  a  refusal 
to  grant  an  order  striking  it  off  may 
be  reviewed  at  any  time  without  re- 
gard to  the  statute  of  limitations  for 
suing  out  writs  of  error  on  the  judg- 
ment itself.  Clarion,  etc.,  R.  Co.  v. 
Hamilton,  127  Pa.  St.  3. 

1.  Lester  v.  Howard,  24  Md.  236; 
Keighler  v.  Savage  Mfg.  Co.,  12  Md. 
403,  71  Am.  Dec.  600;  Branson  v. 
Studebaker,  133  Ind.  147;  State  v. 
Dumisse,  41  Mo.  App.-22;  State  v.  St. 
Louis  Ct.,  97  Mo.  276. 

2.  Keighler  v.  Savage  Mfg.  Co.,  12 
Md.  403,  71  Am.  Dec.  600;  Thompson 
V.  McKim,  6  Har.  &  J.  (Md.)  302; 
Oliver  v.  Palmer.  11  Gill  &  J.  (Md.) 
137;  Chesapeake  Bank  v.  McClennan, 
I  Md.  Ch.  328;  In  re  Colvin,  3  Md. 
Ch.  278. 

3.  Lester   v.   Howard.  24  Md.  236. 
Trial  Court's  Power  to  Act. — So,  after 

an  appeal  has  been  taken  and  jurisdic- 
tion vested  in  an  appellate  court  by 
the  execution  and  approval  of  an  ap- 
peal bond,  no  action  can  be  taken  by 
*he  trial  court  which  might,  by  any 
possibility,  injure  the  appellant.  Hall 
V.  Jack,  32  Md.  253;  Ohio  L.  Ins.,  etc., 
Co.  V.  Winn,  4  Md.  Ch.  254. 

4.  Pittman  v.  Wakefield,  90  Ky. 
171. 

6.  Harvey  v.  Travelers'  Ins.  Co.,  18 
Colo.  354. 

6.  United  States.  —  Shankland  v, 
Washington,  5  Pet.  (U.  S.)39o;  Samp- 
son V.  Welsh,  24  How.  (U.  S.)  207; 
Mills  V.  Brown,  16  Pet.  (U.  S.)  525. 

Alabama.  —  Mabry  v.  Dickens,  31 
Ala.  243;  Benford  v.  Daniels,  20  Ala. 
445- 

Colorado. — County  Com'rs  v.  Sloan, 
4   Colo.    128;    Bernard    v.    Boggs,    4 


24 


General  Principles  of 


APPEALS. 


Appellate  Jarisdiction. 


from  the  calendar  although  the  appellee  joins  in  error  or  other- 
wise waives  the  objection.* 

9.  Judicial  Action  Only  Appealable — Generally. — To  be  appealable 
a  decision   must  be  an   exercise   of  judicial  power.*     Where   a 


Colo.  73;  Thorne  v.  Ornauer,  6  Colo. 

39- 

Illinois. — Fleischman  v.  Walker,  91 
111.  318;  Ginn  v.  Rogers,  9  111.  131; 
Richards  v.  Lake  Shore,  etc.,  R.  Co., 
124  111.  516;  Sternberg  v.  Strauss,  41 
111.  App.  147;  Moore  v.  Bolin,  5  111. 
App.  556. 

Indiana. — Shroyer  v.  Lawrence,  9 
Ind.  322;  Davis  v.  Davis,  36  Ind.  160; 
Flory  V.  Wilson,  83  Ind.  391;  Tucker 
V.  Sellers,  130  Ind.  514;  Tucker  v. 
O'Neal,  130  Ind.  597;  Doctor  v.  Hart- 
man,  74  Ind.  221;  Jeffersonville,  etc., 
R.  Co.  V.  Harrold,  3  Ind.  App.  592. 

Louisiana. — Robinson  v.  Robinson, 
12  La.  73;  State  v.  Voorhies,  41  La. 
Ann.  540;  Gee  v.  Thompson,  39  La. 
Ann.  310. 

Michigan. — Farrand  v.  Bentley,  6 
Mich.  281;  Youngblood  v.  Sexton,  32 
Mich.  406,  20  Am.  Rep.  654;  Allen  v. 
Carpenter,  15  Mich.  25;  Spear  v. 
Carter,  i  Mich.  19,  48  Am.  Dec.  688; 
Wilson  V.  Davis,  i  Mich.  156;  Clark  v. 
Holmes,  i  Dpugl.  (Mich.)  390;  Beach 
V.  Botsford,  I  Dougl.  (Mich.)  199,  40 
Am.  Dec.  45. 

Missouri. — Abernath  v.  Moore,  83 
Mo.  65;  State  v.  Bulling,  100  Mo.  87  ; 
Brown  v.  Woody,  64  Mo.  547;  Tip- 
pack  V.  Briant,  63  Mo.  580;  Cones  v. 
Ward,  47  Mo.  289;  Pearce  v.  Calhoun, 
59  Mo.  272;  Moore  v.  Wabash  R.  Co., 
51  Mo.  App.  504. 

Ohio. — Wasson  v.  Heffner,  13  Ohio 
St.  573- 

Virginia. — Clarke  v.  Conn,  i  Munf. 
(Va.)  160. 

Wisconsin. — Walker  v.  Rogan,  i 
Wis.  597;  Clark  v.  Bowers,  2  Wis.  123; 
Verbeck  v.  Verbeck,  6  Wis.  159;  Man- 
ufacturing Co.  V.  Rarey,  64  Wis.  246; 
Miles  V,  Chamberlain,  17  Wis.  447; 
Palmer  v.  Peterson,  46  Wis.  402; 
Vogel  V.  Antigo,  81  Wis.  642;  Felt  v. 
Felt,  19  Wis.  193;  Ohse  v.  Bruss,  45 
Wis.  442;  Fleming  v.  Appleton,  55 
Wis.  90;  Watson  v.  Appleton,  62  Wis. 
267. 

1.   Bartles  v.  Hoey,  3  Colo.  279. 

Hence  no  jurisdiction  can  be  con- 
ferred by  stipulation.  Molandin  v. 
Colorado  Cent.  R.  Co.,  3  Colo.  174. 

Waiver  of  Writ  of  Error.  —  A^nd  as 
where  appeal   is  taken  by  suing  out  a 


writ  of  error,  the  actual  issuance  of 
the  writ  is  essential  to  vest  jurisdiction 
in  the  appellate  court.  Molandin  v. 
Colorado  Cent.  R.  Co.,  3  Colo.  174; 
Washington  County  v.  Durant,  7  Wall. 
(U.  S.)  694;  Hodge  V.  Williams,  22 
How.  (U.  S.)  87;  Rolke  v.  State,  12 
Wis.  572.  Parties  cannot  confer  juris- 
diction by  agreeing  that  the  actual 
issuance  of  the  writ  shall  be  waived. 
Molandin  v.  Colorado  Cent.  R.  Co., 
3  Colo.  174. 

For  waiver  of  other  appellate  pro- 
ceedings see  their  appropriate  titles. 

Of  Parties. — The  rule  stated  in  the 
text  does  not,  of  course,  apply  to  par- 
ties who  may  voluntarily  place  them- 
selves in  the  jurisdiction  of  a  court 
having  authority  to  consider  the  sub- 
ject-matter. Walker  v.  Rogan,  i  Wis. 
597.     See  infra.  Notice  of  Appeal. 

Deprivation  of  Jarisdiction. — An  ap- 
pellate court  cannot  be  deprived  of 
jurisdiction  by  agreement.  Waugh  v. 
Schlenk,  23  111.  App.  433.  But  corn- 
pare  infra.  III,  2,  Waiver  of  Right  of 
Appeal,  b.  By  Stipulation. 

Rule  of  Court. — Nor  can  it  enlarge 
or  contract  its  statutory  or  constitu- 
tional jurisdiction  by  rule  of  court. 
Wilson  V.  Jones  County,  52  Iowa  339. 

Right  of  Appeal. — But,  although  par- 
ties by  consent  cannot  confer  jurisdic- 
tion, the  court  may,  notwithstanding 
such  lack  of  jurisdiction,  decide  the 
right  of  appeal  and  announce  authori- 
tative adjudications  thereon.  Vance 
V.  Franklin,  4  Ind.  App.  515. 

Entry. — The  consent  of  parties  to 
the  entry  of  an  appeal  at  a  term  of 
court  which  was  not  the  term  fixed 
by  law  for  such  entry  cannot  give  the 
appellate  court  jurisdiction  of  the  ap- 
peal, and  it  will  be  dismissed.  Mil- 
liken  V.  Morey  (Md.,  1893),  27  Atl. 
Rep.  188;  Eddy's  Case,  6 Cusli.  (Mass.) 
28;  Palmer  v.  Dayton,  4  Cush.  (Mass.) 
270;  Clark  V.  Maine  Shore  Line  R.  Co., 
81  Me.  477. 

The  objection  may  be  raised  at  any 
time  before  rendition  of  judgment. 
Custy  V.  Lowell,  117  Mass.  78.  See  in- 
fra, iV,  5,   Time  for  Taking  an  Appeal. 

2.  Farley  v.  Hamilton  County, 
126  Ind.  468;  Ex  p.  Allen,  26  Ark.  13; 
Dunn    v.    State,    2  Ark.    229,    35    Am. 
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judge  or  court  acts  in  an  administrative  or  ministerial  capacity  no 
appeal  will  lie  from  such  action.* 

By  Legal  Tribunal.— And  the  decision  must  have  been  rendered 
by  a  legally  organized  tribunal  duly  in  session,*  otherwise  the 
judgment  is  a  nullity.^    But  see  article  CHAMBERS  AND  VACATION. 

lb.  Appropriate  Method  of  Review— rt;.  Writ  of  Error — 
General  Province  of.— Where  statutes  do  not  provide  a  uniform  method 
of  appellate  procedure  resort  may  be  had  to  a  writ  of  error  or 
chancery  appeal,  as  the  case  appealed  is  at  law  or  in  equity.**  A 
writ  of  error  is  a  process  of  common-law  origin.*     It  brings  up 


Dec.  54;  State  v.  Hutt,  2  Ark.  282; 
Ex  p.  Logan  Branch  Bank,  i  Ohio  St. 
432;  Lyon  County  v.  EsmeraldaCounty, 

18  Nev.  167;  Esmeralda  County  v. 
Third  District,  iS  Nev.  438. 

Appeal  from  Executive  Act. — In  Ex  p. 
Allen,  26  Ark.  13,  it  was  said:  "  There 
must  be  a  competent  judicial  tribunal 
to  pass  upon  a  case  before  an  appeal 
can  be  taken  to  a  higher  court.  *  *  * 
These  officers  whose  duty  it  is  to  aid 
in  executing  a  general  law  of  the  state 
cannot  at  the  same  time  hold  a  court. 
*  *  *  A  law,  providing  that  an  appeal 
from  the  ruling  of  an  executive  may 
be  taken  to  a  court  officer  is  equally 
unauthorized  by  the  constitution." 
Ex  p.  Logan  Branch  Bank,  i  Ohio 
St.  432;  Ex  p.  Allen,  26  Ark.  9. 

Auditor. — Thus  no  appeal  will  lie 
from  the  decision  of  an  executive  of- 
ficer, as  an  auditor,  on  the  construc- 
tion of  a  tax  law.  Ex  p.  Logan  Branch 
Bank,  i  Ohio  St.  432. 

Register. — Or  from  the  decision  of  a 
register  whose  duty  it  is  to  list  voters. 
Ex  p.  Allen,  26  Ark.  9. 

1.  Farley  v.  Hamilton  County,  126 
Ind.  468;  Padgett  v.  State,  93  Ind.  396; 
Hanna  v.  Putnam  County,  29  Ind.  170; 
Grusenrheyer  v.  Logansport,  76  Ind. 
549;  Waller  v.  Wood,  loi  Ind.  138; 
Platter  v.  Elkhart  County,  103  Ind. 
360;  O'Boyle  v.  Shannon,  80  Ind.  159; 
St.  Louis,  etc.,  R.  Co.  v.  St.  Louis,  92 
Mo.  165;  St.  Louis  County  v.  Sparks, 
II  Mo.  202;  Tetherow  v.  Grundy 
County,  9  Mo.  118;  Kennedy  z'.  Cress, 

19  Iowa  42;  U.  S.  V.  Ferreira,  13  How. 
(U.  S.)4o;  U.  S.  V.  Ritchie,  17  How. 
(U.S.)  525. 

Action  of  Board. — Thus  a  board  of 
county  commissioners,  under  an  act 
empowering  them  to  direct  what  kind 
of  animals  shall  be  allowed  to  run  on 
public  lands,  exercise  an  administra- 
tive, not  judicial,  power,  and  their 
decision  is  unappealable.  Farley  v. 
Hamilton  County,  126  Ind.  468. 


County  Seat. — Or  where  a  court  acts 
ministerially  in  the  approval  of  the 
location  or  removal  of  a  county  seat. 
State  V.  Clark  County  Justices,  41  Mo. 
44;  St.  Louis,  etc.,  R.  Co.  v.  St.  Louis, 
92  Mo.   165. 

Executive  Act. — So  a  mere  executive 
act,  as  an  official  appointment,  cannot 
be  reversed  by  an  appellate  court. 
Taylor  v.  Com.,  3  J.  J.  Marsh  (Ky.) 
406;  Dew  V.  Judges,  3  Hen.  &  M. 
(Va.)  I. 

When  Judicial. — But  where  a  public 
official  is  removed  by  a  judge  or  court 
for  cause,  the  act  is  judicial  and  not 
executive,  and  will  support  an  appeal. 
Lowe  V.  Com.,  3  Mete.  (Ky.)  238. 

Personal  Action  not  Appealable. — No 
appeal  will  lie  from  the  action  of  a 
judge  where  it  is  personal  and  not 
official.     Downer  z/.  Downer,  9  Vt.  231. 

So  where  a  testator  made  a  bequest 
to  a  trustee  to  be  applied  to  the  bene- 
fit of  a  cestui  que  trust  as  a  certain 
judge  of  probate  would  direct — held, 
no  appeal  shall  lie  from  his  decision. 
Downer  v.  Downer,  9  Vt.  231. 

2.  Ex  p.  Juneman,  28  Tex.  App. 
486;  Hodges  V.  Ward,  i  Tex.  244; 
Doss  V.  Waggoner,  3  Tex.  515. 

3.  Ex  p.  Juneman,  28  Tex.  App. 
486. 

TTnauthorized  Tribunal. — A  writ  of 
error  will  not  lie  to  reverse  a  judg- 
ment rendered  by  persons  having  no 
authority  to  act  as  a  court.  A  writ  of 
error  admits  the  existence  of  a  court, 
and  supposes  a  record  and  a  judg- 
ment. Crittenden  v.  Wright,  i  Aik. 
(Vt.)  193;  Adams  v.  Wheeler,  i  D. 
Chip.  (Vt.)4i7. 

4.  Wiscart  v.  Dauchy,  3  Dall.  (U.S.) 
327- 

6.  Wiscart  v.  Dauchy,  3  Dall.  (U.S.) 
327- 

Mode  of  Review. — Where  a  statutory 
remedy  is  not  provided,  review  is  by 
writ  of  error  or  certiorari.  Com.  v. 
Newton,  i  Grant's  Cas.  (Pa.)  453. 
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for  review  only  errors  of  law  duly  excepted  to  on  the  trial.*  It  is 
the  appropriate  remedy  to  bring  up  the  final  judgments  of  courts 
of  record  following  the  course  of  the  common  law*  or  of  new  tri- 


But  not  by  habeas-corpus  proceed- 
ings. Whittem  v.  State,  36  Ind.  196; 
Ex  p.  Kearney,  7  Wheat.  (U.  S.)  38. 

Judgment  in  Appellant's  Favor. — An 
appellant  may  bring  a  proceeding  in 
error  to  have  a  judgment  rendered  in 
his  favor  reversed  and  to  secure  a 
new  trial,  where  it  is  so  irregular  as 
to  afford  him  no  security.  Hartman 
V.  Belleville,  etc.,  R.  Co.,  64  111.  24; 
Teal  V.  Russell,  3  111.  319;  Jones  v. 
Wright,  5  111.  338,  39  Am.  Dec.  417; 
Davidson  v.  Bond,  12  111.  84. 

1.  Riley  v.  Waugh,  8  Cush.  (Mass.) 
220;  Whiting  V.  Cochran,  9  Mass.  532; 
Gray  v.  Cook,  135  Mass.  189;  Joan  v. 
Com.,  136  Mass.  162;  Somerville  v. 
Fiske,  137  Mass.  91;  Raymond  v.  But- 
terworth,  139  Mass.  471;  Davis  v.  Mar- 
ston,  5  Mass.  199;  Dunning  v.  Owen, 
14  Mass.  157;  Helbut  v.  Held,  i  Stra. 
684. 

Questions  of  Fact  are  not  reviewable 
by  the  writ,  unless  by  statute.  Mow- 
er's Appeal,  48  Mich.  448;  Beall  v. 
Powell,  4  Ga.  525;  Wiscart  v.  Dauchy, 
3  Dall.  (U.  S.)327;  Tyler  v.  Erskine, 
78  Me.  91;  Lewiston  Steam  Mill  Co. 
V.  Merrill,  78  Me.  107;  Campbell  v. 
Patterson,  7  Vt.  86;  Arthurton  v. 
Durkee,  2  D.  Chip.  (Vt.)  20;  Warsaw 
Tp.  V.  Knox  Tp.,  107  Pa.  St.  311; 
Rand  v.  King,  134  Pa.  St.  645. 

In  Riley  v.  Waugh,  8  Cush.  (Mass.) 
221,  the  court,  by  Shaw,  C.J.,  said: 
"  Error  in  fact  cannot  be  assigned 
where  it  contradicts  the  record  and 
where  the  matter  of  fact  has  been 
put  in  issue  and  tried,  and  a  fortiori 
when  it  is  in  fact  put  in  issue  and  tried. 
Were  it  otherwise  it  would  always 
be  competent  for  a  party  against 
whom  judgment  is  rendered  to  sue 
out  a  writ  of  error,  and  assign  for 
error  that  the  facts  on  which  the  judg- 
ment proceeded  were  not  true,  and 
thus  obtain  a  new  trial." 

Illustration. — Thus,  where  one  of  the 
errors  assigned  in  the  writ  was  that 
the  plaintiff  fraudulently  inserted  in 
his  writ  the  name  of  a  fictitious  trustee 
to  give  the  court  apparent  jurisdic- 
tion— held,  that  this  was  matter  of 
fact  which  should  have  been  averred 
by  plea  in  abatement.  Raymond  v. 
Butterworth,  139  Mass.  471. 

In  Denison  v.  Portland  Co.,  60  Me. 


522,  it  was  said  {quoting  Stephen  on 
Pleading,  p.  142):  "  But  there  are  cer- 
tain facts  which  affect  the  validity 
and  regularity  of  the  legal  decision 
itself;  such  as  that  the  defendant 
while  under  age  appeared  in  a  suit 
by  attorney  and  not  by  guardian,  or 
the  plaintiff  or  defendant  having 
been  a  married  woman  when  the  suit 
was  commenced.  Such  facts  as  these, 
however  late  discovered  and  alleged, 
are  errors  in  fact,  and  sufficient  to  re- 
verse the  judgment  upon  writ  of 
error." 

In  Coram  Nobis. — Unless  the  appeal 
is  taken  to  the  same  court  rendering 
the  judgment  by  writ  of  error  coram 
nobis  it  makes  no  difference  whether 
such  error  of  fact  was  or  was  not  put 
in  issue  below,  provided  it  might  have 
been.  Riley  v.  Waugh,  8  Cush. 
(Mass.)  220;  Joan  v.  Com.,  136  Mass. 
162;  Raymond  v.  Butterworth,  139 
Mass.  471.  See  infra.  Writ  of  Error; 
also  Effect  of  Appeal,  Principles  of  Ee- 
vieio. 

Distinction  between  Writ  of  Error  and 
Writs  Coram  Nobis.— In  Teller  v.  Weth- 
erell,  6  Mich.  49,  it  was  said:  "  When 
the  object  of  the  writ  is  to  remove  a 
judgment  from  an  inferior  into  a  supe- 
rior court,  for  review,  and  the  correc- 
tion of  errors  of  law  or  fact,  it  is  called 
a  writ  of  error  only — nothing  more. 
But  when  the  object  of  the  writ  is  to 
correct  an  error  of  fact  in  the  same 
court  that  rendered  the  judgment,  it  is 
called  a  writ  of  error  coram  nobis  if  it 
be  in  the  king's  bench,  and  a  writ  of 
error  coram  vobis  if  it  be  in  the  com- 
mon pleas."    See  article  Coram  Nobis. 

Seversal  of  Judgment  Coram  Nobis. — 
Where  a  trial  court  reverses  its  own 
judgment  on  writ  of  error  coram  nobis, 
an  appeal  will  lie  from  such  reversal 
to  an  appellate  tribunal.  Hawkins  v. 
Bowie,  9  Gill  &  J.  (Md.)  428. 

2.  Ex  p.  Tarlton,  2  Ala.  35;  Booker 
V.  Jemison,  4  Ala.  408;  Cawthorne  v. 
Weisinger,  6  Ala.  714;  Bryant  v. 
Stearns,  16  Ala.  302;  Hill  v.  Bridges,  6 
Port.  (Ala.)  197;  Moore  v.  Hancock, 
II  Ala.  245;  Ex  p.  Berg,  14  Ala.  516; 
Holbrook  v.  Cook,  5  Mich.  225;  Cross 
V.  People,  8  Mich.  113;  Conrad  v. 
Button,  28  Mich.  365;  Cameron  v. 
Bentley,  28  Mich.  520;  People  v.  Cal- 
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bunals  unknown  to  the  common  law,  but  following   their   pro- 
cedure.* 


houn,  Circuit  Judge,  30  Mich.  266; 
Churchill  v.  Burt,  32  Mich.  490;  Smith 
V.  Lapeer  County,  34  Mich.  58;  Fletch- 
er V.  Clark,  39  Mich.  374;  Brins- 
made's  Appeal,  52  Mich.  537;  Gore  v. 
Ray,  69  Mich.  114;  Lewis  v.  Wallick, 
3  S.  &  R.  (Pa.)  410;  Ex  p.  Gest,  9  S.  & 
R.  (Pa.)  317;  Hughes  v.  Peaslee,  50 
Pa.  St.  257;  Russell  v.  Com.,  i  P.  &  W. 
(Pa.)  82;  Branch  T.  P.  Road.  4  Leg. 
Gaz.  (Pa.)  413;  Com.  v.  Beaumont,  4 
Rawle  (Pa.)  366;  Ruhlman  v.  Com., 
5  Binn.  (Pa.)  24;  Beckwith  v.  Hough- 
ton, II  Vt.  603;  Courser  v.  Vermont, 
Cent.  R.  Co.,  25  Vt.  476;  Stiles  v. 
Windsor,  45  Vt.  520;  Cooper  v.  Sum- 
mers. I  Sneed  (Tenn.)  453;  Williams 
V.  Pointer.  3  Lea  (Tenn.)  366;  Sarchet 
V.  U.  S.,  12  Pet.  (U.  S.)  143;  U.  S.  V. 
Harley,  118  U.  S.  233;  Cooke,  Peti- 
tioner, 15  Pick.  (Mass.)  237;  King  v. 
West  Riding,  7  T.  R.  373. 

United  States  Supreme  Court — Act 
April  7,  1874. — Where  a  jury  is  waived 
and  the  case  at  law  tried  before  a 
judge,  an  appeal,  not  writ  of  error,  is 
the  proper  mode  to  bring  the  proceed- 
ing up  before  the  U.  S.  Supreme 
Court.  Story  v.  Black,  119  U.  S.  235; 
Hecht  V.  Boughton,  105  U.  S.  235; 
U.  S.  V.  Union  Pac.  R.  Co.,  105  U.  S. 
263;   Woolf  V.  Hamilton,  108  U.  S.  15. 

Procedure. —  It  is  not  sufficient  that 
the  court  is  a  common-law  tribunal. 
It  must  follow  the  common-law  pro- 
cedure in  the  given  case  sought  to  be 
reviewed.  Holbrook  v.  Cook,  5  Mich. 
2C5;  Knorr  v.  Millard,  52  Mich.  542; 
Gray  v.  York,  44  Mich.  415;  Cross  v. 
People,  8  Mich.  113. 

Executor's  Bond.  —  It  does  not  lie, 
therefore,  to  review  an  affirmance  by 
a  court  below  of  a  probate  court's  re- 
fusal to  relieve  an  executor  of  giving  a 
bond  on  sale  of  real  estate.  Fletcher 
V.  Clark,  39  Mich.  374. 

Statutory  Judgment. — A  writ  of  error 
will  not  lie  to  a  statutory  judgment 
upon  a  forfeited  forthcoming  bond. 
Smiser  v.  Robertson,  16  Ark.  600; 
Rector  v.  Harris,  19  Ark.  265;  Rud- 
dell  V.  Magruder,  11  Ark.  578;  Taylor 
V.  Powers,  3. Ala.  285;  M'Nutt  v.  Wil- 
cox, 3  How.  (Miss.)  421. 

In  Smiser  v.  Robertson,  16  Ark.  600, 
it  was  said:  "  The  forfeited  forthcom- 
ing bond  has.  by  operation  of  law,  the 
force  and  effect  of  a  judgment,  and 
the  sheriff's  return  of  forfeiture  was 


conclusive  record  evidence  of  that  fact; 
and  the  execution  does  not  issue  upon 
the  forthcoming  bond,  but  upon  the 
statutory  judgment,  which,  by  opera- 
tion of  law,  springs  into  being  upon 
the  forfeiture.  Hence  there  is  no 
order  or  judgment  of  a  court  of  record 
to  complain  of,  through  a  writ  of 
error." 

Attachment.  —  Proceedings  to  dis- 
solve an  attachment  are  special  and 
not  according  to  the  common  law,  and 
no  writ  of  error  will  lie  thereto.  Gray 
V.  York,  44  Mich.  415;  Gore  v.  Ray, 
69  Mich.  114. 

But  it  will  lie  in  behalf  of  the  de- 
fendant, in  attachment  after  final  judg- 
ment, to  review  the  proceedings,  in- 
cluding a  denial  of  the  motion  to  quash. 
Pierce  v.  Johnson,  93  Mich.  125; 
Jewell  V.  Lamoreaux,  30  Mich.  155; 
Stall  z/.  Diamond,  37  Mich.  429;  Emer- 
son V.  McCormick  Harvesting  Mach. 
Co.,  51  Mich.  5;  Warren  v.  Crane,  50 
Mich.  300. 

Proceeding  to  Compel  Support.  —  A 
writ  of  error  does  not  lie  on  statutory 
proceedings  to  compel  the  support  of 
parents  by  children.  Smith  v.  Lapeer 
County,  34  Mich.  58;  or  on  statutory 
proceedings  for  assessment  of  taxes, 
Auditor-Gen'l  v.  Pullman  Palace  Car 
Co.,  34  Mich.  59. 

1.  Maynard  v.  Downer,  13  Wend. 
(N.  Y.)  575 ;  Teller  v.  Wetherell,  6  Mich. 
49;  Castledine  v.  Mundy,  24  Eng.  L. 
&  Eq.  30;  Camp  v.  Bennett,  16  Wend. 
(N.  Y.)  48;  Arnold  v.  Sandford,  14 
Johns.  (N.  Y.)  417;  McGinnis  v.  Com., 
74  Pa.  St.  245. 

Contempt. — In  Haines  z/.People,97  111. 
161,  it  was  held  that  an  appeal,  from  a 
proceeding  in  a  probate  court  punish- 
ing an  administrator  for  contempt  in 
failing  to  comply  with  an  order  of  dis- 
tribution, could  be  taken  by  writ  of 
error.     Haines  v.  People,  97  111.  161. 

Bastardy  Proceedings. — A  writ  of  error 
will  not  lie  to  bring  up  bastardy  pro- 
ceedings where  the  judge  exercises 
equitable  powers  in  rendering  judg- 
ment therein.  Browne  v.  Stimpson,  2 
Mass.  445. 

Creditor's  Petition. — Where  the  court 
below  affirms  an  order  of  the  probate 
court  dismissing  a  creditor's  petition 
for  the  removal  of  an  administrator, 
the  remedy  is  by  writ  of  error.  Peck- 
ham  V.  Hoag.  92  Mich.  423. 
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Remedy  Exclusive. — Where  a  writ  of  error  is  applicable  it  is  the 
exclusive  mode  of  review  in  all  civil  and  criminal  cases,  unless 


Judgment  by  Default. — A  writ  of  error 
lies  to  reverse  a  judgment  by  default 
rendered  against  tvvodefendants  where 
but  one  was.  served  with  summons. 
Winslow  V.  Lambard,  57  Me.  356;  Buf- 
fum  V.  Ramsdell,  55  Me.  252,  92  Am. 
Dec.  598;  Penobscot  R.  Co.  v.  Weeks, 
52  Me.  456;  Sawtelle  v.  Jewell,  34  Me. 

544- 

Striking  off  Judgment. — -A  refusal  to 
strike  off  an  erroneous  judgment  is 
renewable  by  writ  of  error,  not  by  ap- 
peal. Hudson  Tp.,  etc.,  Ins.  Co.  v. 
Beale,  no  Pa.  St.  321;  Post  v.  Wal- 
lace, no  Pa.  St.  121;  Insurance  Co.'s 
Appeal,  13  W.  N.  C.  (Pa.)  54. 

Order  Striking  off  Satisfaction. — But  a 
writ  of  error  does  not  lie  to  review 
an  order  striking  off  the  satisfaction 
of  a  judgment.  Murphy  v.  Flood,  2 
Grant's  Cas.  (Pa.)  411;  nor  on  the  exer- 
cise of  discretion  in  the  trial  court  in 
acting  on  a  motion  to  quash  a  writ  of 
foreign  attachment;  Holland  v.  White, 
120  Pa.  St.  228;  Bain  v.  Funk,  61  Pa. 
St.  185. 

Justices  of  Peace. — Where  justices  of 
the  peace  are  required  to  keep  a  rec- 
ord of  their  proceedings  a  writ  of 
error  will  lie  in  both  civil  and  crim- 
inal cases.  Thayer  v.  Com.,  12  Met. 
(Mass.)  10;  Clap  v.  Clap,  4  Mass.  520; 
Valier  v.  Hart,  11  Mass.  300;  Arnold 
V.  Tourtellot,  13  Pick.  (Mass.)  172; 
Gay  V.  Richardson,  18  Pick.  (Mass.) 
417. 

Municipal  Ordinances. — Where  a  mu- 
nicipal official  tries  without  a  jury  a 
prosecution  for  the  infraction  of  munic- 
ipal ordinances  the  remedy  is  by  writ 
of  error,  not  appeal.  Ridgway  z/.  Hin- 
ton,  25  W.  Va.  554. 

Taxation  of  Costs. — So  also  to  review 
the  illegal  taxation  of  costs.  Valen- 
tine V.  Norton,  30  Me.  194;  Field  v. 
First  Mass.  Turnpike  Corp.,  5  Mass. 
389;  Waite  V.  Garland,  7  Mass.  453; 
Thomas  v.  Sever,  12  Mass.  379. 

Where  such  a  taxation  is  apparent 
on  inspection  of  the  record  the  error 
is  one  of  law  and  reversible  by  writ  of 
error;  when  not  so  apparent  it  is  one 
of  fact.  Valentine  v.  Norton,  30  Me, 
194. 

Referee's  Report. — And  it  is  a  proper 
remedy  to  bring  a  referee's  report  or 
award  into  review,  because  violative  of 
the  statute  under  which  the  reference 
was  made  or  that  the  judgment  varies 


from  the  award  or  report.  Nelson  v. 
Andrews,  2  Mass.  164;  Mansfield  v. 
Doughty,  3  Mass.  398;  Bullard  v. 
Coolidge,  3  Mass.  324;  Short  v.  Pratt, 
6  Mass.  496;  Monosietf.  Post,  4  Mass. 
532;  Lyman  v.  Arms,  5  Pick.  (Mass.) 
213;  Jones  V.  Hecker,  5  Mass.  264; 
Waters  v.  Randall,  5  Met.  (Mass.)  132; 
Horton  v.  Wilde,  8  Gray  (Mass.)  425; 
Woolson  V.  Boston,  etc.,  R.  Co.,  103 
Mass.  580. 

But  error  does  not  lie  on  a  judgment 
upon  an  award  rendered  by  arbitrators 
under  a  statutory  submission,  where 
the  submission  is  in  due  form  and  the 
award  is  one  which  could  have  been 
lawfully  made.  Cooper  v.  Andrews, 
44  Mich.  94. 

Dismissal. — Or  the  ordinary  dismissal 
of  a  suit  when  the  record  shows  the 
grounds  of  the  motion  to  dismiss. 
Emerson  v.  McCormick  Harvesting 
Mach.  Co.,  51  Mich.  5. 

Information. — A  writ  of  error  may 
issue  at  the  instance  of  either  party, 
on  proceedings  on  an  information  taken 
by  a  private  relator.  Vrooman  v. 
Michie,  69  Mich.  42. 

Set-off. — A  refusal  to  permit  one 
judgment  to  be  set  off  by  another  is 
reviewable  by  writ  of  error,  not  ap- 
peal.    McLean  v.  Bindley,  114  Pa.   St. 

559- 

Continuance. — A  writ  of  error  is  the 
proper  remedy  to  review  an  abuse 
of  discretion  granting  or  refusing  a 
continuance.  McDougald  v.  Central 
Bank,  3  Ga.  185.  See  article  Contin- 
uances. 

Pennsylvania. — By  the  Act  of  May  9, 
1889,  Pamp.  L.  158,  the  modes  of  re- 
viewing cases  by  appeal,  writ  of  error, 
and  certiorari  still  remain  applicable 
to  the  same  kind  of  cases,  although  all 
these  proceedings  are  called  by  the 
same  name  of  appeal.  Rand  v.  King, 
134  Pa.  St.  645. 

New  Mexico. — Under  Compiled  Laws 
of  New  Mexico,  1884,  §  2193,  equity 
causes  may  be  reviewed  by  writ  of 
error.  Parish  v.  New  Mexico  Min.  Co. 
(N.  Mex.,  1891),  21  Pac.  Rep.  82. 

In  Texas  writs  of  error  and  appeals 
are  concurrent  remedies.  Ephstein  v. 
Holmes,  64  Tex.  560. 

Washington. — The  Washington  Code 
provides  that  cases  in  equity  shall  be 
reviewed  on  error,  not  appeal.  Gar- 
rison V.  Cheney,  i  Wash.  Ter.  489. 
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statutes  prescribe  otherwise;  unless  there  is  some  statute  ex- 
pressly allowing  it,  no  appeal  will  lie ;  >  and,  conversely,  it  does 
not  lie  to  review  decisions  of  an  equitable  nature.* 


Massachosetts. — An  appeal  from  a 
ruling  or  judgment  upon  a  demurrer 
in  an  action  at  law  in  the  supreme 
judicial  court  will  not  lie,  and  the 
remedy  for  error  in  such  a  case  is  by 
exception  only.  McCallum  v.  Lambie, 
145  Mass.  236;  Cowley  v.  Train,  124 
Mass.  226. 

District  of  Columbia. — To  review  erro- 
neous proceedings  in  the  Police  Court, 
District  of  Columbia,  a  writ  of  error, 
not  certiorari,  lies.  26  U.  S.  Stat,  at 
Large  849;  District  of  Columbia  v. 
Naw  (D.  C),  20  V^ash.  L.  Rep.  534. 

Kansas. — A  writ  of  error  is  the 
proper  remedy  to  review  an  order  of 
a  justice  of  the  peace  granting  an  exe- 
cution against  a  stockholder  of  a  cor- 
poration, where  execution  against  the 
corporation  has  been  returned  unsatis- 
fied. Healey  v.  Deepwater  Coke  Co., 
48  Kan.  617. 

In  Criminal  Cases. — It  is  the  proper 
procedure  to  reverse  an  erroneous  sen- 
tence in  a  criminal  case.  In  re  Riley, 
2  Pick.  (Mass.)  172;  Cooke,  Petitioner, 
15  Pick.  (Mass.)  234;  Wilde  v.  Com., 
2  Met.  (Mass.)  408;  Farris  v.  State,  i 
Ohio  St.  188. 

1.  Bowers  v.  Green,  2  111.  42;  Mc- 
Clay  V.  Norris,  9  111.  370;  French  v. 
People,  77  111.  532;  Anderson  v.  Peo- 
ple, 28  111.  App.  317.  See  infra.  Final 
Judgments. 

Waiver  of  Mode. — Where  it  is  optional 
in  the  appellant  to  bring  up  his  cause 
for  review  either  by  appeal  or  writ  of 
error  his  choice  of  one  method  pre- 
cludes the  other;  and  if  his  appeal  is 
dismissed  on  account  of  technical  errors 
in  procedure,  he  cannot  resort  to  his 
writ  of  error.  Brooks  v.  Jacksonville, 
2  111.  568. 

2.  Elliott  V.  Sanderson,  i  P.  &  W. 
(Pa.)  74;  Snyder  v.  Hunkleman,  2 
Watts  (Pa.)  426;  Mover  v.  German- 
town,  etc.,  R.  Co.,  3  W.  &  S.  (Pa.)  91: 
Hudson's  Appeal,  27  Pa.  St.  46,  67 
Am.  Dec.  445;  Gordonier  v.  Billings, 
77  Pa.  St.  498;  McCollum  v.  Eager,  2 
How.  (U.  S.)  61;  Welden  v.  Legate,  i 
Pinn.  (Wis.)  286;  Delaplaine  v.  Madi- 
son, 7  Wis.  407;  Howes  v.  Bucking- 
ham, 13  Wis.  442;  Shannon  v.  State, 
18  Wis.  604;  Costelle  v.  Buch,  25  Wis. 
477;  The  San  Pedro.  2  Wheat.  (U.  S.) 
132;  Parsons  v.  Armor,  3  Pet.  (U.  S.) 


413;  Walker  v.  Dreville,  12  Wall.  (U. 
S.)  440;  Smith  V.  Rice,  11  Mass.  507; 
U.  S.  V.  Gilson,  i  Idaho  364;  Morse 
V.  Engle,  26  Neb.  247. 

Court  of  Chancery. — Accordingly  a  writ 
of  error  does  not  lie  to  bring  up  for 
review  a  decree,  decision,  or  order  of 
a  court  of  chancery;  appeal  or  certio- 
rari is  the  proper  remedy.  Gibson  v. 
Rogers,  2  Ark.  334;  Harris  v.  Cole,  2 
Fla.   400;  Bradford  v.  Marvin,  2   Fla. 

lOI. 

When  Proceedings  in  Equitable  Court 
Keviewable  by  Writ. — Where  the  pro- 
ceedings in  a  court  of  equitable  origin, 
as  a  probate  court,  involve  common- 
law  questipns  and  assume  the  form  of 
a  common-law  writ  on  a  common-law 
issue,  a  writ  of  error  will  lie  as  in  a 
common-law  court.  Mower's  Appeal, 
48 Mich.  448;  Labarz/.  Nichols,  22  Mich. 
200;  Hall  V.  Grovier,  25  Mich.  428; 
Brown  v.  Porsche,  43  Mich.  492;  /;/  ;-;• 
Godfrey's  Estate,  4  Mich.  308;  In  re 
Dickinson's  Appeal,  2  Mich.  337;  Mc- 
Bride  v.  Cricotte,  4  Mich.  479. 

On  appeals  from  the  final  accounting 
of  an  administrator.  Mower's  Appeal, 
48  Mich.  448. 

Probate  of  Will.— In  the  U.  S.  Su- 
preme Court  it  has  been  determined 
that  a  proceeding  to  probate  a  will 
might  be  reviewed  on  error.  A  pro- 
ceeding involving  the  original  probate 
of  a  lost  will  and  testament-  is  not 
strictly  a  proceeding  in  equity,  al-„ 
though  rights  arising  out  of  or  depend- 
ent upon  such  probate  have  often 
been  determined  by  suits  in  equity.  In 
determining  the  question  of  the  com- 
petency of  the  deceased  to  make  a  will 
the  parties  have  an  absolute  right  to 
a  trial  by  jury  and  to  bills  of  excep- 
tions covering  all  the  rulings  of  the 
court  during  the  progress  of  such 
trial.  These  are  not  the  ordinary 
features  of  suits  in  equity.  Ormsby 
V.  Webb,  134  U.  S.  64. 

But  proceedings  for  the  appointment 
of  a  guardian,  or  the  appointment  or 
removal  of  an  administrator,  cannot 
be  so  removed,  nor  appeals  from  inter- 
locutory orders.  Mower's  Appeal,  48 
Mich.  448:  Cameron  v.  Bentley,  28 
Mich.  520;  Gott  V.  Culp,  45  Mich.  265; 
Conrad  v.  Button,  28  Mich.  365;  Hol- 
brook   V.   Cook,    5   Mich.    225;  Brins- 
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b.  Loss  OF  Right — Incompetent  Person. — Where  the  ap- 
pellant has  lost  his  right  of  statutory  appeal  without  laches,  or 
where  he  is  incompetent  to  act,  or  not  notified  of  the  rendition  of 
the  decision  until  the  statutory  time  for  taking  an  appeal  has 
elapsed,  he  may  resort  to  a  writ  of  error.*  Under  code  practice 
where  an  appeal  has  been  dismissed  for  failure  to  prosecute,  the 
proper  remedy  is  a  motion  to  reinstate  upon  a  showing  of  excusa- 
ble inadvertence  or  mistake  ;  a  writ  of  error  is  not  appropriate.^ 

Entry  of  Judgment. — A  judgment  must  be  properly  entered  of 
record  to  support  a  writ  of  error.* 

c.  CiTANCERY  Appeal. — An  appeal  is  a  process  of  civil-law 
origin,  and  is  the  appropriate  mode  of  review  for  causes  originat- 
ing in  a  court  of  chancery.'*  Unless  statutes  otherwise  provide, 
it  removes  the  whole  cause,  subjecting  the  facts  as  well  as  the 
law  to  review  and  retrial.* 


made's  Appeal,  52  Mich.  537;  Church- 
ill V.  Burt,  32  Mich.  490.  See  infra. 
From  What  Judgments  Appeals  in  Gen- 
eral may  be  Taken. 

And  in  general  probate  proceedings 
are  not  reviewable  by  the  writ.  Smith 
V.  Rice,  II  Mass.  507. 

Equitable  Defenses. — But  an  action  at 
law  does  not  become  of  equitable 
nature  because  one  of  the  defenses  is 
equitable.  Brown  v.  Rank,  132  U.  S. 
216. 

1.  Savage  v.  Gulliver,  4  Mass.  177; 
Jarvis  t/.  Blanchard,  6  Mass.  4;  Skip- 
with  V.  Hill,  2  Mass.  35;  Putnam  z/. 
Churchill,  4Mass.  517;  Valiert'.  Hart, 
II  Mass.  300;  Shirley  v.  Lunenburgh, 
II  Mass.  379;  Smith  v.  Rice,  11  Mass. 
507;  Arnold  v.  Tourtellot,  13  Pick. 
(Mass.)  172. 

Infants.— A  writ  of  error  is  a  proper 
remedy  to  reverse  a  judgment  against 
an  infant  for  whom  no  guardian  ad 
litem  has  been  appointed.  Knapp  v. 
Crosby,  i  Mass.  479;  Valier  v.  Hart, 
II  Mass.  300;  Goodridge  v.  Ross,  6 
Met.  (Mass.)  487;  Crockett  v.  Drew,  5 
Gray  (Mass.)  399;  Swan  v.  Norton,  14 
Gray  (Mass.)  179. 

Non  Compos  Mentis. — A  judgment 
rendered  by  default  against  a  defend- 
ant non  compos  mentis  will  be  reversed 
on  writ  of  error.  Leach  v.  Marsh, 
47  Me.  549,  74  Am.  Dec.  503;  White  v. 
Palmer,  4  Mass.  148. 

And  where  the  defendant  was  in- 
sane at  the  time  of  the  service  of  the 
original  process  and  until  judgment 
rendered,  whether  the  defendant  ap- 
pear personally,  by  attorney,  or  not  at 
all,  judgment  will  be  reversed  on  writ 
of  error.     Denison  v.  Portland  Co.,  60 


Me.  522;  Lamprey  v.  Nudd,  29  N.  H. 
299. 

2.  Haight  v.  Gay,  8  Cal.  297,  68  Am. 
Dec.  323. 

3.  Wheeler  v.  Scott,  3  Wis.  362; 
Boyce  v.  Wheeler,  133  Mass.  554; 
Comins  v.  Turner's  F.  Co.,  140  Mass. 
146;  Piatt  V.  Justices,  124  Mass.  353; 
Gifford  V.  Rockett,  119  Mass.  71; 
Harding  t*.  Pratt,  119  Mass.  188.  See 
infra,  IV,  3,  e.  Notice  of  Appeal. 

4.  Republic  v.  Smith,  Dall.  (Tex.) 
407;  Wiscart  v.  Dauchy,  3  Dall.  (U.S.) 
327;  Pennington  v.  Coxe,  2  Cranch 
(U.  S.)  61;  Lyles  v.  Barnes,  40  Miss. 
609. 

6.  Wiscart  v.  Dauchy,  3  Dall.  (U.  S.) 
327;  Pennington  v.  Coxe,  2  Cranch 
(U.  S.)  61;  Yeaton  v.  U.  S.,  5  Cranch 
(U.  S.)  281;  Lyles  v.  Barnes,  40  Miss. 
609;  Rand  v.  King,  134  Pa.  St.  645; 
Goodrich  v.  Smith,  67  Mich,  i;  Gay  z'. 
Richardson,  18  Pick.  (Mass.)  418. 

Illegal  Writs. — And  it  is  the  appro- 
priate remedy  to  reverse  a  judgment 
rendered  upon  illegal  writs,  Smith  v. 
Paige,  4  Allen  (Mass.)  94;  Arnold  v. 
Tourtellot,  13  Pick.  (Mass.)  172;  Hart 
V.  Huckins,  6  Mass.  399;  Hart  v. 
Huckins,  5  Mass.  260;  Gay  v.  Rich- 
ardson, 18  Pick.  (Mass.)  417;  unless 
the  error  in  the  writ  be  amendable 
and  actually  amended,  Langmaid  v. 
Puffer,  7  Gray  (Mass.)  378. 

Principal  and  Surety. — A  joint  judg- 
ment against  a  principal  and  surety 
on  a  bond  is  reviewable  by  writ  of 
error,  not  certiorari.  Evers  v.  Sager, 
28  Mich.  52. 

Dismissal. — A  writ  of  error  may  be 
employed  to  bring  up  for  review  the 
dismissal  in  the  court  below  of  an  ap- 
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A  technical  appeal  is  the  exclusive  appellate  remedy  for  review 
of  cases  in  equity.* 

peal  from  a  justice  court.  Willis  v. 
Gimbert,  27  Mich.  91;  McCombs  v. 
Johnson,  47  Mich.  592;  Stall  v.  Dia- 
mond, 37  Mich.  429. 

1.  McCollum  V.  Eager,  2  How.  (U. 
S.)  61;  Hayes  v.  Fischer,  102  U. 
S.  121;  Marin  v.  Lalley,  17  Wall. 
(U.  S.)  14;  Surgett  v.  Lapice,  8  How. 
(U.  S.)4S;  Idaho,  etc..  Land  Imp.  Co. 
V.  Bradbury,  132  U.  S.  509;  Black  v. 
Boyd,  29  Ohio  L.  J.  119;  Nashua,  etc., 
R.  Co.  V.  Boston,  etc.,  R.  Co.,  51  Fed. 
Rep.  929;  Holland  v.  State,  15  Fla.  549; 
Stewart  v.  Preston,  i  Fla.  i,  44  Am. 
Dec.  641;  Haight  v.  Gay,  8  Cal.  300, 
68  Am.  Dec.  323;  People  v.  Pratt,  28 
Cal.  166;  Savage  v.  Gulliver,  4 
Mass.  177;  Jarvis  v.  Blanchard,  6 
Mass.  4;  Cook  v.  Hoyt,  13  111.  144; 
White  V.  Frye,  7  111.  65. 

By  Statute. — Unless  the  two  reme- 
dies of  writ  of  error  and  appeal  are 
concurrent  by  statute.  Weppler  v. 
McMillan,  Dall.  (Tex.)  502;  Luckett 
V.  Townsend,  3  Tex.  119,  49  Am.  Dec. 
723;  Andrews  v.  Andrews,  Dall.  (Tex.) 
427;  Magee  v.  Chadoin,  44  Tex.   4S8. 

Bill  of  Exception. — Where  matters  al- 
leged in  error  are  brought  up  properly 
by  a  bill  of  exceptions  a  chancery  ap- 
peal is  not  a  proper  mode  of  review. 
Standish  v.  Old  Colony  R.  Co.,  129 
Mass.  158.  See  article  Bill  of  Excep- 
tions. 

Where  no  Statutory  Bemedy. — Where 
the  right  of  appeal  is  guaranteed  by 
the  constitution  and  no  statutory  pro- 
vision has  been  made  regulating  the 
mode  of  appeal,  a  writ  of  error  will 
lie  if  the  proceeding  follows  the  com- 
mon law;  or  if  equitable,  a  chancery 
appeal  may  be  taken.  Hare  v.  Thode, 
75  111.  173;  Haines  v.  People,  97  111. 
161;  Peak  V.  People,  76  111.  289;  Lang- 
worthy  V.  Baker,  23  111.  430;  Schlatt- 
weiler  v.  St.  Clair  County,  63  111.  449; 
French  v.  People,  77  111.  531;  Wallace 
V.  People,  63  111.  451;  Coon  v.  Mason 
County,  22  111.  666;  Mason  County  v. 
Harper,  44  111.  482;  Reece  v.  Knott,  3 
Utah  436. 

Waiver  of  Mode  of  Appeal. — A  joinder 
in  error  without  objection  is  a  waiver 
of  the  error  in  bringing  up  a  case  by 
appeal  instead  of  writ  of  error.  Bon- 
ner V.  People,  40  111.  App.  629. 

Appellate  Supervision  at  Common  Law. 
— At  common  law  the  supreme  judicial 
power  of  the  state   has  a  general   re- 


visory power  either  by  writof  error, cer- 
tiorari, mandamus,  or  prohibition  over 
every  kind  of  inferior  or  subordinate 
tribunal  exercising  judicial  power.  3 
Black.  Com.  42,  no. 

England. — Cardifife  Bridge  Case,  i 
Salk.  146;  Groenwelt  v.  Burwell,  i 
Salk.  144. 

New  Hampshire. — Boody  v.  Watson, 
64  N.  H.  162;  Ballou  V.  Smith,  29  N. 
H.  530;  Hill  V.  Goodwin,  56  N.  H.  441; 
Hall  V.  Somersworth,  39  N.  H.  511; 
Lane  v.  Morrill,  51  N.  H.  422. 

Alassackusetts. — Johnson  v.  Randall, 
7  Mass.  340;  String,  Petitioner,  20 
Pick.  (Mass.)  484;    Cooke,  Petitioner, 

13  Pick.  (Mass.)  234;  Att'y  Gen'l 
V.  Boston,  123  Mass.  460. 

New  York. — Lawton  v.  Highway 
Com'rs,  2  Cai.  (N.  Y.)  179;  Lynde  v. 
Noble,  20  Johns.  (N.  Y.)  80. 

Appeal  Statutory. — And  courts  pro- 
ceeding a  scourts  of  common-law  ju- 
risdiction can  exercise  no  other  mode 
of  review  unless  conferred  by  statute; 
and  where  limited  by  statute  to  spe- 
cific subjects  or  classes  of  cases,  the 
appellate  court  cannot  transcend  such 
limits.  Murdock,  Appellant,  7  Pick. 
(Mass.)  320;  Eraser  v.  Livingston,  i 
Fla.  399. 

As  a  technical  appeal  is  purely  a 
statutory  privilege  it  cannot  be  ex- 
tended beyond  the  statute.  Schooner 
Constitution  v.  Woodworth,  2  111.  511; 
Edwards  v.  Vandermack,  13  111.  633; 
Lockman  v.  Morgan  County,  32  111. 
App.  414;  Hesing  v.  Att'y  Gen'l, 
104  111.  292;  People  V.  Trumble,  i  N. 
Y.  Crim.  Rep.  443;  People  v.  Havens, 
3  N.  Y.  Crim.  Rep.  286;  People  v. 
Dempsey,  31  Hun  (N.  Y.)  528;  People 
V.  Hovey,  30  Hun  (N.  Y.)  357;  People 
V.  Beckwith,  42  Hun  (N.  Y.)  366; 
People  V.  Snyder,  44  Hun  (N.  Y.)  193; 
People  V.  Hadden,  3  Den.  (N.  Y.) 
220;  People  V.  Nestle,  19  N.  Y.  583; 
People  V.  Trezza,  128  N.  Y.  531;  Peo- 
ple's Ice  Co.  V.  Steamer  Excelsior,  43 
Mich.  338,  38  Am.  Rep.  246;  Kun- 
dinger  z/.  Saginaw,  59  Mich.  355;  Ty- 
nan V.  Walker,  35  Cal.  634,  95  Am. 
Dec.  152;  Street  v.  Francis,  3  Ohio 
277. 

And  all  the  requirements  of  the 
statute  must  be  strictly  complied  with. 
Brock  V.  Jarman,  i  Tex.  202;  Hester 
V.  Bass,  30  Tex.  743;  Walea  v.  McLean, 

14  Tex.  18;  Roberts  v.  Sollibellus,   10 
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d.  Certiorari. — The    right    to    issue    a  common-law  writ  of 
certiorari   to  review   the   proceedings  of  inferior  tribunals  is   in- 


Tex.  352;  Shelley  v.  Southwick,  31 
Tex.  125;  Steel  v.  Rees,  13  Oregon 
428;  Puget  Sound  Agricultural  Co.  v. 
Pierce  County,  i  Wash.Ter.  76;  Harda- 
way  V.  Biles,  i  Smed.  &  M.  (Miss.) 
657;  Porter  v.  Grisham,  3  How.  (Miss.) 
75;  Carmichael  v.  Trustees  of  School 
Lands,  3  How.  (Miss.)  84;  Pickett  v. 
Pickett,  I  How.  (Miss.) 267;  Parker  z/. 
Willis,  27  Miss.  766;  Com.  v.  Adams, 
16  B.  Mon.  (Ky.)  338;  Com.  v.  Mc- 
Cready,  2  Mete.  (Ky.)  376;  Ford  v. 
Com.,  3  Dana  (Ky.)  46;  Hollenbeck  v. 
Tarkington,  14  Neb.  430;  Phenix  Ins. 
Co.  V.  Swantkowski,  31  Neb.  245; 
Roesink  v.  Barnett,  8  Neb.  146;  Sturte- 
vant  V.  Wineland,  22  Neb.  702;  Clark 
V.  Morgan,  21  Neb.  673;  Benson  v. 
Michael,  29  Neb.  131;  Patterson  v. 
Woodland,  28  Neb.  250. 

Extent.  —  A  technical  appeal  lies 
whenever  a  substantial  legal  right  is 
divested  by  an  order  or  a  decree  in  a 
court  of  chancery.  Perrin  v.  Lepper, 
72  Mich.  541;  Barry  v.  Briggs,  22  Mich. 
201;  People  !».  Simonson,  loMich.  335; 
Lewis  V.  Campau,  14  Mich.  458,  90  Am. 
Dec.  245;  Kirby  v.  Ingersoll,  i  IDougl. 
(Mich.)  477;  Heath  z*.  Waters,  40 Mich. 
457;  Bullard  v.  Green,  9  Mich.  222; 
Smith  V.  Walker,  57  Mich.  456;  Cal- 
lanan  v.  Shaw,  19  Iowa  183;  Thomp- 
son V.  Pickel,  20  Iowa  490;  Oatman  v. 
Bond,  15  Wis.  20. 

Method  of  Appealing. — Unless  statutes 
otherwise  provide,  the  right  of  appeal 
must  be  exercised  by  taking  an  appeal 
in  open  court  when  the  judgment  or 
decree  is  announced,  and  the  record 
should  show  that  fact.  Battle  v. 
Howard,  13  Tex.  345;  Long  v.  State, 
3  Tex.  App.  322;  Lalari  v.  State,  3 
Tex.  App.  482. 

Improvident  Grant. — Where  an  appeal 
has  been  improvidently  granted  it  is 
valid  until  the  order  has  been  set 
aside,  and  cannot  be  ignored  in  a  col- 
lateral proceeding.  State  v.  Lubke, 
15  Mo.  App.  152. 

Refusal  to  Try. — Where  a  trial  court 
refuses  to  entertain  a  cause  because 
of  an  alleged  want  of  jurisdiction  de- 
pending on  a  disputed  question  of 
fact,  an  appeal  and  not  mandamus  is 
the  proper  mode  of  review.  Preston  v. 
Fidelity  T.  &  S.  V.  Co.  (Ky.),  15  Ky. 
Law  Rep.  130. 

Divorce. — Decrees  granting  divorces 
are  embraced  within  a  statute  allowing 
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a  chancery  appeal  in  actions  in  equity. 
Brotherton  v.  Brotherton,  12  Neb.  72; 
Blake  v.  Blake,  80  III.  523:  Golding  z/. 
Golding,  74  Mo.  123;  Hecht  v.  Hecht, 
28  Ark.  92;  Lochnane  v.  Lochnane, 
78  Ky.  468;  Sharon  v.  Sharon,  67  Cal. 
185;  Miller  v.  Miller,  3  Binn.  (Pa.)  30. 

Mechanic's  Lien. — An  action  to  fore- 
close a  mechanic's  lien  is  in  the  nature 
of  an  equitable  action,  and  can  be 
reviewed  by  appeal  alone.  Star  Union 
Lumber  Co.  v.  Finney,  35  Neb.  214. 

Order  of  Subrogation. — An  order  of 
subrogation  is  equitable  in  its  nature 
and  must  be  reviewed  by  appeal,  not 
writ  of  error.  Springer  v.  Springer, 
43  Pa.  St.  518;  Horton  v.  Miller,  44 
Pa.  St.  256;  Breitenbach  v.  Bush,  44 
Pa.  St.  313,  84  Am.  Dec.  442. 

Feigned  Issue. — A  writ  of  error  will 
not  lie  in  a  feigned  issue.  Neff  v. 
Barr,  14  S.  &  R.  (Pa.)  166;  Baker  v, 
Williamson,  2  Pa.  St.  116;  Brown  v. 
Parkinson,  56  Pa.  St.  336. 

Refusal  to  Open  a  Judgment. — The 
refusal  to  open  a  judgment  regularly 
entered  upon  a  verdict  cannot  be  re- 
viewed either  by  appeal  or  error.  Ap- 
peal is  the  only  remedy  to  review  a 
refusal  to  open  other  judgments. 
Gaskill  V.  Crawford,  130  Pa.  St.  28; 
Gillespie  v.  Campbell  (Pa.,  1885),  i 
Cent.  Rep.  558. 

Texas. — The  7Vj<r«j  Court  of  Criminal 
Appeals  has  exclusive  jurisdiction  of 
criminal  appeals;  and  the  exclusive 
method  of  review  is  by  a  technical 
appeal,  not  writ  of  error.  Scott  v. 
State,  31  Tex.  Crim.  Rep.  405. 

A  proceeding  to  strike  the  name  of 
an  attorney  from  the  roll  as  guilty  of 
fraud  is  a  criminal  proceeding  review- 
able only  on  appeal.  Scott  z'.  State,  31 
Tex.  Crim.  Rep.  405. 

California. — Where  a  person  is  ad- 
judicated an  insolvent,  the  remedy 
is  by  appeal  as  provided  by  the  Insol- 
vent Act,  and  not  by  error.  Widber  &. 
San  Joaquin  County  Ct.,  94  Cal.  430. 

Nebraska. — In  A^ebraska  the  remedy 
by  appeal  is  not  exclusive,  but  in 
equitable  actions  a  party  may  bring 
his  case  up  for  review  either  by  appeal 
or  by  the  statutory  petition  in  error, 
as  he  may  elect.  White  v.  Blum,  4 
Neb.  557;  Baldwin  v.  Foss,  16  Neb. 
80;  Id.  298;  Smith  V.  Gibson,  25  Neb. 
5ir. 

But  an  action  at  law,  or  any  special 
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cident  to  all  common-law  courts  of  superior  jurisdiction.*  It 
applies,  unless  regulated  by  statute,  to  all  inferior  tribunals  and 
jurisdictions,  whether  courts  of  justice  or  tribunals  of  special  and 
more  limited  authority,  as  boards  of  school  trustees.*  It  is 
issuable  where  an  inferior  court  has  proceeded  in  excess  of  juris- 
diction or  illegally,  and  where  no  other  mode  of  review  exists.* 
And  where  power  is  vested  by  statute  in  an  appellate  court  to 
issue  the  writ,  it  can  only  be  in  cases  where  no  other  mode  of  re- 
view exists."* 


proceeding  therein,  can  be  reviewed 
only  on  petition  in  error.  Morse  v. 
Engle,  26  Neb.  247. 

1.  People  V.  Wilkinson,  13  111.  660. 

2.  Miller  v.  School  Trustees,  88  111. 
26. 

It  is  the  proper  mode  of  review 
where  the  appellant  had  no  power  to 
avail  himself  of  the  statutory  right  of 
appeal,  which  was  lost  in  consequence. 
Waverly  v.  Kemper,  88  111.  579;  Gal- 
limore  v.  Dazey,  12  111.  143;  Stout  v. 
Slattery,  12  111.  162;  Pierce  v.  Wade, 
19  111.  App.  185;  Cole  V.  Atkinson,  6 
111.  App.  353;  Kern  v.  Davis,  7  111. 
App.  407;  Dye  v.  Noel,  85  111.  290; 
Lord  V.  Burice,  9  111.  363;  Otten  v. 
Lehr,  68  111.  64;  Cook  v.  Hoyt,  13  111. 
144;  White  V.  Frye,  7  III.  65;  Stocking 
V.  Knight,  19  III.  App.  501. 

As  where  an  appellant  has  been 
illegally  deprived  of  his  appeal  by 
:h-aud,  official  neglect,  etc.,  he  may 
have  a  writ  of  certiorari.  Satchwell 
v.  Rispess,  10  Ired.  (N.  Car.)  365. 

Summary  Proceedings. — In  King  v. 
Seton,  7  T.  R.  369,  Lord  Kenyon  said: 
"  In  the  case  of  summary  proceedings, 
orders,  and  convictions  before  mag- 
istrates the  proceedings  may  be  re- 
moved by  certiorari  after  judgment, 
because  such  proceedings  can  only  be 
removed  by  certiorari;  but  where  a 
judgment  has  been  given  on  an  indict- 
ment the  record  must  be  removed  by 
writ  of  error." 

In  Detroit  First  Nat.  Bank  v.  E.  T. 
Barnum  Wire,  etc..  Works,  58  Mich. 
316,  it  was  said:  "  No  rule  is  better 
settled  than  that  private  rights  are 
not  subject  to  uncontrolled  discretion, 
and  any  proceeding,  whatever  may  be 
its  name,  whereby  they  are  seriously 
affected  or  divested  wrongfully,  must 
necessarily  be  open  to  review  in  some 
form." 

Appeal  from  Justice  Court. — Since  on 
certiorari  the  case  is  tried  on  the  rec- 
ord, while  on  appeal  to  a  circuit  court 


the  appeal  may  be  tried  anew  and 
pleadings  amended,  an  appeal,  not  cer- 
tiorari, is  the  proper  method  of  carry- 
ing up  a  case  from  the  court  of  a  justice 
of  the  peace.  Ritter  v.  Daniels,  47 
Mich.  617;  Erie  Preserving  Co.  i/.With- 
erspoon,  49  Mich.  377  ;  Howell  v, 
Shepard,  48  Mich.  472;  Westbrook  v. 
Blood,  50  Mich.  443;  Galloway  v.  Cor- 
bitt,  52  Mich.  460;  Morrison  v.  Ems- 
ley,  53  Mich.  564;  Gray  v.  Willcox,  56 
Mich.  58;  Mann  v.  Tyler,  56  Mich. 
565. 

Trustees. — It  is  the  proper  mode  by 
which  to  review  the  proceedings  of 
the  trustees  of  a  town  corporation 
where  no  appeal  is  provided.  Starr 
V.  Rochester,  6  Wend.  (N.  Y.)  564; 
Parks  V.  Boston,  8  Pick.  (Mass.)  218, 
19  Am.  Dec.  322. 

Or  proceedings  by  city  authorities  in 
denying  special  assessments  on  prop- 
erty. Ottawa  V.  Chicago,  etc.,  R.  Co., 
25  111.  43- 

Error. — A  writ  of  error  does  not  lie, 
unless  by  statute,  on  the  decision  of  a 
court  below  on  certiorari  to  a  justice 
court.  Pennsylvania  Pulp,  etc.,  Co.  v. 
Stoughton,  106  Pa.  St.  458. 

3.  People  V.  Wilkinson,  13  111.  660; 
Doolittle  V.  Galena,  etc.,  R.  Co.,  14  111. 
381;  Chicago,  etc.,  R.  Co.  v.  Fell,  22 
111-  333;  Chicago,  etc.,  R.  Co.  v. 
Whipple,  22  111.  105;  Sonora  High- 
way Com'rs  V.  Carthage,  27  111.  140; 
Highway  Com'rs  v.  Harper,  38  111. 
103;  Miller  v.  School  Trustees,  88 
111.  26;  Hyslop  V.  Finch,  99  111.  171; 
Lees  V.  Drainage  Com'rs,  125  111.  47; 
Deitrick  v.  Highway  Com'rs,  6  111. 
App.  70;  Savage  v.  Cass  County,  10 
111.  App.  204;  Potter  V.  School  Trust- 
ees, 10  111.  App.  343;  Peterson  v. 
Lawrence,  20  111.  App.  631. 

4.  And  where  the  judgment  is  un- 
just and  erroneous.  Darmstaedter  z^. 
Armour,  17  111.  App.  285;  Indiana, 
etc.,  R.  Co.  V.  McCoy,  23  III.  App.  143; 
Yunt  V.  Brown,  2  111.  264. 
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What  Brought  Up. — Certiorari  brings  up  the  record  in  any  given 
case  for  review  and  correction,  and  nothing  more.*  The  errors 
to  be  corrected  must  appear  on  the  face  thereof,*  and  the  merits 
cannot  be  inquired  into.*     See  article  CERTIORARI. 

e.  Complaint  to  Review. — A  complaint  to  review  a  judg- 
ment is  in  the  nature  of  an  appeal,  and  where  prosecuted  to  final 
judgment  it  bars  an  appeal  from  the  original  judgment  reviewed.* 

11.  Continuation  of  Original  Suit. — An  appellate  proceeding  is 
generally  regarded  as  a  continuation  of  the  original  action  in  the 
course  of  which  the  appeal  is  taken.'     But  where  the  writ  of 


1.  Rand  v.  King,  134  Pa.  St.  645; 
Carlson's  License,  127  Pa.  St.  330; 
Holland  v.  White,  120  Pa.  St.  228. 

2.  Chase  v.  Miller,  41  Pa.  St.  403. 

3.  Rand  v.  King.  134  Pa.  St.  645; 
Election  Cases,  65  Pa.  St.  20;  Holland 
V.  White,  120  Pa.  St.  228. 

Mandamus. —  A  mandamus  cannot  be 
issued  to  serve  the  purpose  of  an  ap- 
peal. It  lies  to  compel  the  perform- 
ance of  a  specific  legal  duty,  not  to 
bring  up  proceedings  for  review. 
People  V.  Garnett,  130  III.  344;  People 
v.  Highway  Com'rs,   32  111.  App.  167. 

Settlement  of  Case. — So  where  a  trial 
judge  refuses  to  settle  a  case  manda- 
mus, not  appeal,  is  the  correct  remedy. 
Richardson  v.  Rogers,  37  Minn.  461. 

Or  where  the  trial  judge  improperly 
refuses  to  grant  a  rehearing  in  vaca- 
tion. Chastain  v.  Armstrong,  85  Ala. 
215. 

Dismissal.  —  An  appeal,  not  manda- 
mus, is  the  proper  remedy  to  reverse 
a  judgment  of  the  trial  court  improp- 
erly dismissing  a  cause  on  account  of 
the  plaintiff's  failure  to  pay  costs 
pursuant  to  the  terms  of  an  order  of 
continuance  made  at  a  former  term. 
Ex  p.  Hendree,  49  Ala.  360. 

Proceedings  Supplementary  to  Exe- 
cution.— Whfere  a  party  is  dissatisfied 
with  an  order  made  by  a  court  or 
referee  in  proceedings  supplemental 
to  execution  under  code  practice,  his 
only  remedy  is  by  appeal.  McCul- 
lough  V.  Clark,  41  Cal.  298. 

Habeas  Corpus. — The  writ  of  habeas 
corpus  cannot  be  employed  to  effect  an 
appeal.  In  Griffin  v.  State,  5  Tex. 
App.  457,  it  was  said:  "The  writ  of 
habeas  corpus  is  not  designed  to  effect 
an  appeal  or  operate  as  a  writ  of  error 
or  certiorari."  Perry  v.  State,  41  Tex. 
488;  Darrah  v.  Westerlage,  44  Tex. 
388;  Ex  p.  Schwartz,  2  Tex.  App.  74. 
See  post.  Habeas  Corpus. 

4.  Traders'  Ins.  Co.  v.  Carpenter,  85 


Ind.  350;  Indiana  Mut.  F.  Ins.  Co.  v. 
Routledge,  7  Ind.  25;  Hardy  v.  Chip- 
man,  54  Ind.  591;  Dunkle  v.  Elston, 
71  Ind.  585;  Davis  v.  Binford,  70  Ind. 
44;  Hill  V.  Roach,  72  Ind.  57;  Searle 
V.  Whipperman,  79  Ind.  424;  Klebar 
V.  Corydon,  80  Ind.  95. 

Recourse  to  one  remedy  constitutes 
a  waiver  of  the  other.  Harvey  v. 
Fink,  III  Ind.  249. 

Clerical  Error  in  Judgment. — Review, 
and  not  writ  of  error,  is  proper  to 
correct  clerical  mistakes  in  judgment 
as  rendered.  Lovell  v.  Kelley,  48  Me. 
263. 

What  Errors  Beviewable. — A  bill  to 
review  a  judgment  for  error  of  law 
cannot  be  sustained  unless  the  error  be 
such  as  would  reverse  the  judgment  on 
appeal.  Richardson  v.  Howe,  45  Ind. 
451;  Rice  V.  Turner,  72  Ind.  559; 
Tachau  v.  Fiedeldey,  81  Ind.  54. 

New  Hampshire — Review  of  Petition. — 
In  Boody  v.  Watson,  64  N.  H.  162,  it 
was  said:  "  A  petition  or  motion  to 
bring  an  action  forward,  and  reverse 
or  modify  a  judgment  rendered  at  the 
trial  term  of  this  court,  is  an  ample, 
simple,  and  convenient  remedy;  and 
for  that  reason  a  writ  of  error  does 
not  lie.  For  a  similar  reason,  a  judg- 
ment of  a  lower  court  that  is  re- 
versible here  on  a  common-law  writ 
may  be  reversed  here  on  a  petition." 

5.  Brockwayz/.  Jewett,  16  Barb.  (N. 
Y.)  590;  Johnson  7/.  Yeomans,  8  How. 
Pr.  (N.  Y.)  140;  Clayton  Poor  Overseers 
V.  Beedle.  i  Barb.  (N.  Y.)  11 ;  McDonald 
V.  Savings  Bank,  2  How.  Pr.  (N.  Y.) 
35;  Moore  v.  Cooley,  2  Hill.  (N.  Y.) 
412;  People  V.  Carey,  12  Wend.  (N.Y.) 
633;  Nations  v.  Johnson,  24  How. 
(U.  S.)  195;  Cohens  v.  Virginia,  6 
Wheat.  (U.  S.)  410;  Clark  v.  Mathew- 
son,  12  Pet.  (U.  S.)  170;  Macklin  v. 
Allenberg,  100  Mo.  337. 

In  Brockway  v.  Jewett,  16  Barb. 
(N.  Y.)  593,  it  was  said  :  "  An  appeal 


35 


General  Principles  of 


APPEALS. 


Appellate  Jarisdiction. 


error  still  obtains  as  a  mode  of  review  it  is  classified  as  the  begin- 
ning of  a  new  action  according  to  the  common  law,*  and  the 
formal  requisites  necessary  to  initiate  a  new  suit  must  be  strictly- 
followed,* 

12.    Intermediate  Appellate  Courts. — The   right   of   litigants    to 
appeal  to  the  supreme  judicial  tribunal  is  not  an  unqualified  right 


by  a  defendant  in  an  action,  or  a  re- 
spondent or  party  proceeded  against 
in  a  special  proceeding,  although  it 
may  be  regarded  and  treated  as  a 
new  action,  or  special  proceeding,  for 
some  purposes,  as  entitling  a  party 
to  appear  by  a  new  attorney,  and  to 
charge  a  retaining  fee,  under  the  fee 
bill  before  the  code,  is  in  fact  but  a 
step  taken  in  continuation  of  the  exist- 
ing action  or  proceeding  as  a  defense 
thereto.  It  is  not  embraced  within  the 
definition  of  an  action;  it  is  not  com- 
menced as  an  action  ;  and  it  is  not 
a  new  proceeding,  any  more  than  any 
other  new  step  taken  in  making  a  de- 
fense." 

For  Jurisdictional  Pnrposes. — Where 
the  trial  court  possesses  no  jurisdic- 
tion the  appellate  court  obtains  none 
by  a  technical  appeal.  Nichol  v.  Pat- 
terson, 4  Ohio  200;  Williams  v.  Blunt, 

2  Mass.  207. 

But  in  Gormlyz/,  Mcintosh,  22  Barb. 
(N.  Y.)  271,  it  was  held  that  a  code  ap- 
peal in  a  suit  at  law  was  so  far  iden- 
tical with  the  old  writ  of  error  as  to 
confer  upon  the  appellate  court  "a 
new  and  distinct  jurisdiction,"  author- 
izing it  to  render  a  judgment  of  re- 
versal. 

1.  Macklin  v.  Allenberg,  100  Mo. 
337;  Pierce  v.  Stinde,  11  Mo.  App.  364; 
Mathewson  v.  St.  Louis,  etc.,  R.  Co., 
44  Mo.  App.  100;  Ripley  v.  Morris,  7 
111.  381;  Robinson  v.  Margarity,  28  111. 
426;  Eldridge  v.  Walker,  80  111.  270; 
International  Bank  v.  Jenkins,  104  111. 
151;  McCormick  v.  McClure,  6  Blackf. 
(Ind.)  466,  39  Am.  Dec.  441;  Allen  v. 
Savannah,  9  Ga.  286;  Taylor  v.   Boyd, 

3  Ohio  338,  17  Am.  Dec.  603;  Gregg 
V.  Bethea,  6  Port.  (Ala.)  9;  Traver  t/. 
Nichols,  7  Wend.  (N.  Y.)  434;  U.  S. 
Mut.  Accident  Assoc,  v.  Weller,  30 
Fla.  210, 

2.  International  Bank  v.  Jenkins,  104 
111.  151;  Ripley  v.  Morris,  7  111.  382; 
Hickman  v.  Haines,  10  111.  20;  Smith 
V.  Robinson,  11  111.  119. 

Bond  for  Costs. — A  statute,  therefore, 
requiring  a  nonresident  plaintiff  to  file 
a  bond  for  costs  in  all  cases  in  law  or 


equity  applies  to  the  bringing  of  a 
writ  of  error.  International  Bank  u. 
Jenkins,  104  111.  151. 

It  follows,  therefore,  that  until  the 
service  of  the  citation  accompanying 
the  writ  of  error  the  appellate  proceed- 
ing is  not  considered  as  pending  so  as 
to  affect  strangers  purchasing  property 
involved,  as  a  lis  pendens.  Macklin  v. 
Allenberg,  100  Mo.  337;  McCormick  z/. 
McClure,  6  Blackf.  (Ind.)  466,  39  Am. 
Dec.  441;  Taylor  z/.  Boyd,  3  Ohio  338, 
17  Am.  Dec.  603;  Eldridge  v.  Walker^ 
80  III.  270. 

No  Jurisdiction  Below.  —  It  follows, 
also,  that  where  the  proceeding  is  by 
writ  of  error,  or  a  code  appeal  substi- 
tuted therefor,  the  appellate  court 
derives  jurisdiction  thereby  to  exam- 
ine and  reverse  the  judgment  rendered 
without  jurisdiction  below,  as  it  is 
in  the  nature  of  a  new  proceeding. 
Gormly  z*.  Mcintosh,  22  Barb.  (N.  Y.) 
273;  Striker  v.  Mott,  6  Wend.  (N.  Y.> 
465  ;  Barlow  v.  Burr,  i  Vt.  488. 

Statute  of  Limitations. — In  Interna- 
tional Bank  v.  Jenkins,  104  111.  151,  it 
was  held  that  a  writ  of  error  was  a  new 
suit,  not  a  continuation  of  the  old, 
and  therefore  that  a  writ  of  error  was 
within  the  two  years'  limitation  of  the 
Bankrupt  Act. 

To  the  same  effect :  Ripley  v.  Mor- 
ris, 7  111.  382;  Hickman  v.  Haines,  lo- 
111.  20;  Smith  V.  Robinson,  11  111.  119. 

Contra. — In  Nations  v.  Johnson,  24 
How.  (U.  S.)  195,  the  Supreme  Court 
of  the  United  States,  inclining  to  the 
view  that  a  writ  of  error  was  in  the 
nature  of  a  continuation  of  the  original 
suit,  held  that  service  of  the  writ  by 
publication  was  sufficient  notice  to  an 
absent  defendant  in  error,  although 
such  service  would  have  been  insuffi- 
cient to  bring  the  defendant  into  the 
original  suit. 

And  in  Texas  the  same  principle 
obtains.  Texas  Trunk  R.  Co.  v.  Jack- 
son, 85  Tex.  605;  Moore  v.  Moore,  59 
Tex.  54;  Hickcock  v.  Bell,  46 Tex.  613; 
Brackenridge  v.  San  Antonio,  39  Tex. 
66;  Hart  v.  Mills,  38  Tex.  513;  Harl& 
V.  Langdon,  60  Tex.  555. 
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of  direct  appeal.*  Unless  expressly  provided  otherwise  in  the 
constitution,  the  appellant  may  be  first  required  to  submit  his 
cause  to  an  intermediate  appellate  court  before  he  can  appeal  to 
the  court  of  last  resort.*     In  all  cases  where  the  right  of  appeal 


1.  People  V.  Richmond,  i6  Colo. 
274;  Branson  v.  Studebaker,  133  Ind. 

2.  People  V.  Richmond,  16  Colo. 
274;  Branson  v.  Studebaker,  133  Ind. 

Under  Constitution  of  Indiana,  art. 
7,  §  I,  providing  "that  the  judicial 
power  of  the  state  shall  be  vested  in 
a  supreme  and  circuit  courts  and  in 
such  other  courts  as  the  General  As- 
sembly may  establish,"  it  was  held 
that  while  a  subordinate  appellate 
court  might  be  created,  the  law  de- 
clared by  the  supreme  court  was  con- 
trolling. 

"  It  is  not  in  the  power  of  the  legis- 
lature to  make  the  supreme  court  in- 
ferior, in  any  respect,  to  any  other 
tribunal;  but  in  it  remains,  secure 
from  legislative  attack,  the  highest 
judicial  power  distributed  by  the  con- 
stitution. There  must  be  in  every 
state  a  court  capable  of  exercising 
ultimate  judicial  power.  *  *  *  In  this 
state  *  *  *  that  is  the  supreme  court. 
If  it  were  otherwise,  there  would  be 
no  organ  of  government  capable  of 
authoritatively  and  finally  settling  ju- 
dicial questions;  and  that  there  must 
be  such  an  organ  there  can  be  no 
doubt,  for  the  judicial  department  is 
an  independent  one,  and  the  element 
of  sovereignty  delegated  to  that  de- 
partment must,  as  in  the  case  of  the 
executive  and  legislative,  reside,  in 
its  last  and  highest  form,  in  one  tri- 
bunal, one  officer  or  body  of  officers. 
While  we  are  clear  that  no  statute 
can  deprive  the  supreme  court  of  its 
rank  as  the  highest  and  ultimate  re- 
pository of  judicial  power,  we  are 
equally  clear  that  appellate  juris- 
diction of  an  inferior  grade  may  be 
conferred  upon  other  appellate  tri- 
bunals. The  legislature  cannot,  un- 
der the  guise  of  conferring  inferior 
appellate  jurisdiction  upon  other  tri- 
bunals, grant  them  unlimited  appel- 
late jurisdiction;  but  it  may  grant 
such  tribunals  appellate  jurisdiction 
by  limiting  it  to  classes  of  cases  not 
of  the  highest  grade,  and  restricting 
its  authority  to  appeals  from  recover- 
ies of  a  limited  nature."  Branson  v. 
Studebaker,  133  Ind.  147. 


Colorado. — Art.  6,  §  i,  of  the  Consti- 
tution of  Colorado  provides  that  the 
"  judicial  powers  of  the  state  shall  be 
vested  in  a  supreme  court,  district 
courts,  county  courts,  justices  of  the 
peace,  and  such  other  courts  as  may 
be  provided  by  law."  People  v.  Rich- 
mond, 16  Colo.  274. 

In  upholding  the  legality  of  the  act 
establishing  the  court  of  appeals,  the 
court  said:  "The  legislature,  in  our 
judgment,  is  by  this  section  affirma- 
tively invested  with  authority  to  cre- 
ate an  intermediate  court  of  review. 
*  *  *  There  can  be  no  doubt  of  the 
supremacy  of  the  supreme  court. 
This  court  is  placed  by  the  constitution 
at  the  head  of  the  judicial  system  of 
the  state.  From  its  judgments  there  is 
no  appeal  to  any  other  state  tribunal, 
and  its  determinations  are  binding 
upon  the  rest  of  the  state  judiciary. 
The  legislature  cannot  interfere  with 
its  existence  or  supremacy,  nor  can 
that  body  alter  the  nature  of  its  juris- 
diction and  duties.  But  the  present 
statute  does  not  undertake  to  create 
a  tribunal  superior  to  or  co-ordinate 
with  the  supreme  court.  The  court 
of  appeals  is  given  no  original  juris- 
diction whatever."  LaSalle  County 
V.  Milligan,  143  111.  321;  Lake  Shore, 
etc.,  R.  Co.  V.  Richards  (111.,  1892),  32 
N.  E.  Rep.  402. 

Creation  of  Inferior  Courts. — A  consti- 
tutional provision  conferring  appel- 
late jurisdiction  on  certain  named 
courts  does  not  by  implication  pro- 
hibit the  legislature  from  granting 
appellate  jurisdiction  to  other  courts 
not  named.  Jeffries  v.  Harrington, 
II  Colo.  192. 

Questions  of  Law. — In  all  cases  the 
jurisdiction  of  the  supreme  court 
may  be  restricted  to  questions  of 
law,  and  the  findings  of  fact  by  the 
appellate  court  may  be  made  final. 
Kerfort  v.  Cromwell  Mound  Co., 
115  111.  506,  which  is  to  the  effect 
that  the  words  "appellate  jurisdic- 
tion" in  the  constitution  granting 
such  "in  all  other  cases"  to  the  su- 
preme court,  means  only  the  appellate 
power  to  review  and  decide  questions 
of  law,  since  that  was  the  historical 
significance   of   the   words  when   the 
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is  not  secured  by  the  constitution  the  judgments  of  such  courts 
may  be  made  final.*  But  the  principles  of  law  declared  by  the 
supreme  tribunal  are  binding  on  the  inferior  appellate  courts  in 
all  cases,  whether  a  further  right  of  appeal  exists  or  not.* 

a.  Appeals  to  United  States  Supreme  Court. — Where  a 
case  involves  a  federal  question  an  appeal  lies  from  a  final  decis- 
ion of  a  state  supreme  court  to  the  Supreme  Court  of  the  United 
States.'  A  federal  question  exists  when  a  party  claims  a  right, 
title,  interest,  or  immunity  under  the  constitution,  or  a  treaty  or 
statute  of  the  United  States."*  The  record  must  show  that  the 
question  was  properly  raised  and  actually  decided  below,*  or  the 
court  must  be  able  to  reasonably  infer  from  the  record  that  the 


constitution  was  framed.  And  that, 
as  it  was  a  matter  of  practice  as  to 
whether  the  supreme  court  would  or 
would  not  re-examine  the  facts,  no 
party  had  a  vested  right  therein,  and 
it  was  subject  to  legislative  control. 
See  also  Ohio,  etc.,  R.  Co.  v.  Combs, 
142  111.  187;  Chicago,  etc.,  R.  Co.  v. 
Fisher,  141  111.  614. 

But  a  supreme  appellate  court  re- 
tains always  jurisdiction  to  examine 
the  facts  and  the  evidence  wherever  it 
is  necessary  to  determine  whether  the 
applications  of  law  by  the  trial  court 
have  been  correct.  Montreal  Bank  v. 
Page,  gS  111.  log;  Commercial  Nat. 
Bank  v.  Proctor,  98  111.  558;  Postal 
Tel.  Cable  Co.  v.  Lathrop,  131  111.  575, 
ig  Am.  St.  Rep.  55;  Wabash  R.  Co.  v. 
Henks,  gi  111.  406;  Wrought  Iron 
Bridge  Co.  v.  Highway  Com'rs,  101 
111.  518;  Mattoon  v.  Fallin,  113  111.  249; 
Illinois  Cent.  R.  Co.  v.  Grigsby,  116 
111.  I5g;  Beard  v.  Maxwell,  113  111.  440; 
American  Exch.  Nat.  Bank  v.  Chicago 
Nat.  Bank,  131  111.  547;  Fitch  v.  John- 
son, 104  111.  Ill;  Ohio,  etc.,  R.  Co.  v. 
Wachter,  123  111.  440,  5  Am.  St.  Rep. 
532;  Larminie  v.  Carley,  114  111.  ig6; 
Alphin  V.  Working,  132  111.  484; 
Hodges  V.  Bearse,  I2g  111.  89;  Hinck- 
ley V.  Horazdowsky,  133  111.  35g,  23 
Am.  St.  Rep.  618;  Joliet  St.  R.  Co.  v. 
Call.  143  111.  177. 

1.  People  V.  Richmond,  16  Colo. 
274;  Branson  v.  Studebaker,  133  Ind. 
147. 

2.  People  V.  Richmond,  16  Colo. 
274;  Branson  v.  Studebaker,  133  Ind. 
147;  Dipert  v.  Jones,  4  Ind.  App.  158; 
Nickless  v.  Pearson,  126  Ind.  477. 

Since  the  supreme  court  is  the  chief 
repository  of  appellate  jurisdiction, 
cases  not  expressly  or  by  clear  impli- 
cation placed  within  the  jurisdiction 
of  the  appellate  court  remain  in  the 


original  and  chief  repository  of  appel- 
late jurisdiction.  And  where  the  stat- 
ute creating  the  appellate  court  ex- 
pressly designates  the  classes  of 
appeals  of  which  it  is  given  juris- 
diction, this  express  mention  ex- 
cludes by  implication  all  other  classes 
of  cases.  Branson  v.  Studebaker,  133 
Ind.  147;  Ex  p.  Sweeny,  126  Ind.  583. 

3.  U.  S.  Rev.  Stat.  §  709. 

4.  Chapman  v.  Crane,  123  U.  S.  540; 
Crowell  V.  Randell,  10  Pet.  (U.  S.)  368; 
Keene  v.  Clark,  10  Pet.  (U.  S.)  2gi; 
M'Kinney  v.  Carroll,  12  Pet.  (U.  S.) 
66;  Commercial  Bank  v.  Buckingham, 
5  How.  (U.  S.)  317;  Christ  Church  v. 
Philadelphia  County,  20  How.  (U.  S.) 
26;  Farney  v.  Towle,  i  Black  (U.  S.) 
350;  Furman  v.  Nichol,  8  Wall.  (U. 
S.)  44;  Detroit  City  R.  Co.  v.  Guthard. 
114  U.  S.  133. 

5.  O'Neil  V.  Vermont,  144  U.S.  323; 
Brooks  V.  Missouri,  124  U.  S.  3g4;  Wi- 
nona, etc.,  R.  Co.  V.  Plain  View,  143  U. 
S.  371;  Chappell  v.  Bradshaw,  128  U.S. 
132;  Spies  V.  Illinois,  123  U.  S.  131; 
Quimby  v.  Boyd,  128  U.  S.  488;  Clark 
V.  Pennsylvania,  128  U.  S.  3g5;  San 
Francisco  v.  Itsell,  133  U.  S.  65;  Par- 
melee  V.  Lawrence,  11  Wall.  (U.  S.)  36; 
Wortley  z/.  Barrett,  g  Wall.  (U.S.)  611; 
Lytle  V.  Arkansas,  22  How.  (U.  S.) 
ig3;  Hamilton  Mfg.  Co.  v.  Massa- 
chusetts, 6  Wall.  (U.  S.)  632;  Louis- 
ville First  Nat.  Bank  v.  Kentucky,  g 
Wall.  (U.  S.)353;  Walker  z/.  Sauvinet, 
g2  U.  S.  go;  Santa  Cruz  County  v. 
Santa  Cruz  R.  Co.,  iii  U.  S.  361; 
Butler  V.  Gage,  138  U.  S.  52;  Simmer- 
man  V.  Nebraska,  116  U.  S.  54;  Texas, 
etc.,  R.  Co.  V.  Southern  Pac.  R.  Co.. 
137  U.  S.  48;  Warfield  v.  Chafife,  gi  U. 
S.  6go;  De  La  Lande  v.  Louisiana,  18 
How.  (U.  S.)  ig2;  Susquehanna  Boom 
Co.  V.  West  Branch  Boom  Co.,  »»o  U 

s.  57. 


^8 


General  Principles  of 


APPEALS, 


Appellate  Jnrisdiction, 


decision  of  such  question  was  necessarily  involved  in  the  judg- 
ment rendered.*  The  determination  of  the  question  must  have 
been  adverse  to  the  plaintiff  in  error.*  These  requisites  are  juris- 
dictional, and  where  the  judgment  can  be  supported  on  grounds 
independent  of  the  federal  question  the  appeal  will  be  dismissed.* 
See  article  UNITED  States  Courts. 


1.  Eureka  Lake,  etc.,  Canal  Co. 
V.  Yuba  County  Ct.,  ii6  U.  S.  410; 
Otis  V.  Oregon  Steamship  Co.,  116 
U.  S.  548;  Felix  V.  Scharnweber, 
125  U.  S.  54;  Philadelphia  F.  Assoc. 
V.  New  York,  119  U.  S.  no;  Scott  v. 
Eaton,  15  Wall.  (U.  S.)  380;  Miller  7/. 
Nicholls.  4  Wheat.  (U.  S.)  311;  Will- 
son  V.  Blackbird  Creek  Marsh  Co.,  2 
Pet.  (U.  S.)245;  Satterlee  v.  Matthew- 
son,  2  Pet.  (U.  S.)  380:  Harris  v. 
Dennie,  3  Pet.  (U.  S.)  292;  Davis  v. 
Packard,  6  Pet.  (U.  S.)  41;  Crowell  v. 
Randell,  10  Pet.  (U.  S.)  368;  Chicago 
L.  Ins.  Co.  V.  Needles,  113  U.  S.  574; 
Minnesota  v.  Batchelder,  i  Wall.  (U. 
S.)  109;  Maguire  v.  Tyler,  8  Wall.  (U. 
S.)  650;  Keith  V.  Clark,  97  U.  S.  454; 
Rector  v.  Ashley,  6  Wall.  (U.  S.)  142; 
Brown  v.  Atwell,  92  U.  S.  327;  Chou- 
teau V.  Gibson,  in  U.  S.  200;  Moore 
V.  Mississippi,  21  Wall.  (U.  S.)  636; 
Roby  V.  Colehour,  146  U.  S.  153; 
Kaukauna  Water  Power  Co.  v.  Green 
Bay,  etc..  Canal  Co.,  142  U.  S.  254; 
Blount  V.  Walker,  134  U.  S.  607;  John- 
son V.  Risk,  137  U.  S.  300;  Adams 
County  V.  Burlington,  etc.,  R.  Co., 
112  U.  S.  123;  Mudock  V.  Memphis, 
20  Wall.  (U.  S.)  590;  Jenkins  v.  Loew- 
enthal,  no  U.  S.  222;  Mills  v.  Brown, 
16  Pet.  (U.  S.)  525;  Phoenix  Ins.  Co. 
V.  Gardiner,  11  Wall.  (U.  S.)  204; 
Klinger  v.  Missouri,  13  Wall.  (U.  S.) 
257;  Crowell  V.  Randell,  10  Pet.  (U. 
S.)368;  Commercial  Bank  v.  Bucking- 
ham, 5  How.  (U.  S.)  317;  Lawler  v. 
Walker,  14  How.  (U.  S.)  149. 

2.  Darrington  v.  Alabama  Bank,  13 
How.  (U.  S.)  12;  M'Clung  v.  Silliman, 
6Wheat.(U.S.)598;  Fulton r/.  M'Affee, 
16  Pet.  (U.  S.)  149;  Walker  v.  Tailor,  5 
How.  (U.  S.)  64;  Reddall  v.  Bryan,  24 
How.  (U.  S.)  420;  Roosevelt  v.  Meyer, 
I  Wall.  (U.  S.)  512;  Gordon  v.  Cald- 
cleugh,  3  Cranch  (U.  S.)  268;  Williams 
V.  Norris,  12  Wheat.  (U.  S.)  117;  Mont- 
gomery V.  Hernandez,  12  Wheat.  (U. 
S.)  129;  Burke  v.  Gaines,  19  How.  (U. 
S.)  388;  Ryan  v.  Thomas.  4  Wall.  (U. 
S.)  603;  Kentucky  Bank  v.  Griffith,  14 
Pet.  (U.  S.)  56;  Henderson  v.  Tennes- 
see, 10  How.  (U.  S.)  311;  Hale  v. 
Gaines,  22  How.  (U.  S.)  144;  Verden 


V.  Coleman,  i  Black  (U.  S.)  472;  Mil- 
ler V.  Lancaster  Nat.  Bank,  106  U.  S. 
542;  Millingar  v.  Hartupee,  6  Wall. 
(U.  S.)  259;  Scott  V.  Kelly,  22  Wall. 
(U.  S.)  57;  Lewis  V.  Campau,  3  Wall. 
(U.  S.)  106. 

3.  Montgomery  v.  Hernandez,  12 
Wheat.  (U.  S.)  129;  Missouri  v.  Harris, 
145  U.  S.  210;  Williams  v.  Norris,  12 
Wheat.  (U.  S.)  117;  Smith  v.  Hunter,  7 
How.  (U.  S.)  738;  Hoyt  v.  Sheldon,  i 
Black  (U.  S.)  518;  Mississippi,  etc.,  R; 
Co.  V.  Rock,  4  Wall.  (U.  S.)  177;  Mc- 
Manus  v.  O'Sullivan,  91  U.  S.  578;  Boi- 
ling V.  Lersner,  91  U.  S.  594;  State  v. 
Louisiana  Board  of  Liquidation,  98 
U.  S.  140;  Boughton  v.  American  Exch. 
Nat.  Bank,  104  U.  S.  427;  Poppe  v. 
Langford,  104  U.S.  770;  Brown  v.  Colo- 
rado, 106  U.  S.  95;  Northern  R.  Co.  v. 
New  York,  12  Wall.  (U.  S.)384;  Coons 
V.  Gallaher,  15  Pet.  (U.  S.)  18;  The  Vic- 
tory, 6  Wall.  (U.  S.)  382;  Maxwell  v. 
Newbold,  18  How.  (U.  S.)  511;  Crow- 
ell V.  Randell,  10  Pet.  (U.  S.)368;  Ken- 
nebec, etc.,  R.  Co.  V.  Portland,  etc.,  R. 
Co.,  14  Wall.  (U.  S.)  23;  Udell  v.  David- 
son, 7  How.  (U.  S.)  769;  Maney  v.  Por- 
ter, 4  How.  (U.S.)  55;  Caperton  v. 
Bowyer,  14  Wall.  (U.  S.)  216;  Keiger 
V.  Shelby  R.  Co.,  125  U.  S.  39;  New 
Orleans  Water  Works  Co.  v.  Louisiana 
Sugar  Refining  Co.,  125  U.  S.  18;  Hop- 
kins V.  McLure.  133  U.  S.  380;  Beau- 
pre  V.  Noyes,  138  U.  S.  397;  De  Saus- 
sure  V.  Gaillard,  127  U.  S.  216;  Dela- 
ware City,  etc..  Steamboat  Nav.  Co.  v. 
Reybold,  142  U.  S.  636;  Hale  v.  Akers, 
132  U.  S.  554;  Jacks  V.  Helena,  115 
U.  S.  288;  Beatty  v.  Benton,  135  U. 
S.  244;  Walter  A.  Wood  Mowing,  etc., 
Mach.  Co.  V.  Skinner,  139  U.  S.  293: 
Williams  v.  Oliver,  12  How.  (U.  S.) 
in;  Yesler  v.  Washington  Harbor 
Line  Com'rs,  146  U.  S.  646;  Haley  v. 
Breeze,  144  U.  S.  130;  Northern  Pac. 
R.  Co.  V.  Ellis,  144  U.  S.  458;  New 
Orleans  v.  New  Orleans  Water  Works 
Co.,  142  U.  S.  79;  Brooks  z/.  Missouri, 
124  U.  S.  394;  Chappell  v.  Bradshaw, 
128  U.  S.  132;  Spies  V.  Illinois.  123  U. 
S.  131;  Quimby  v.  Boyd,  128  U.  S. 
488;  Clark  V.  Pennsylvania,  128  U.  S. 
395,  M*issouri  v,  Andriano^  138  U.  S. 
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/5.  Jurisdictional  Questions.— Where  the  constitution  or 
statute  reserves  a  right  of  direct  appeal  to  the  court  of  last  resort 
in  cases  involving  definite  questions,  the  intermediate  appellate 
court  cannot  pass  over  such  questions  and  take  jurisdiction  of 
the  other  points  presented.* 

(i)  Constitutional  Questions. — Where  jurisdiction  depends  on 
the  question  of  the  constitutionality  of  statutes,  the  question 
must  be  fairly  raised  and  decided  in  the  trial  court.*     The  ques- 


496;  Ocean  Ins.  Co.  v.  Polleys,  13 
Pet.  (U.  S.)  157;  Neilson  v.  Lagow,  12 
How.  (U.  S.)  98;  Lagrange  v.  Chou- 
teau, 4  Pet.  (U.  S.)  287;  Medberry  v. 
Ohio,  24  How.  (U.  S.)  413;  Gross  v. 
U.  S.  Mortgage  Co.,  108  U.  S.  477; 
Cousin  V.  Labatut,  19  How.  (U.  S.) 
202;  Crossley  v.  New  Orleans,  108 
U.  S.  105. 

1.  Chicago,  etc.,  R.  Co.  v.  Dunbar, 
95  111-  577;  Rosenstern  v.  Case,  9  111. 
App.  482;  Graham  v.  People,  35  111. 
App.  568;  Williams  v.  People,  20  111. 
App.  92,  118  111.  444;  McManus  v. 
Highway  Com'rs,  10  111.  App.  69;  Prov- 
ident Sav.  L.  Assur.  Co.  v.  English, 
25  111.  App.  134;  People  V.  Blue 
Mountain  Joe,  129  111.  370;  Peo- 
ple V.  O'Hair,  128  111.  20;  Illinois 
Cent.  R.  Co.  v.  Willenborg,  14  111. 
App.  508;  Wabash,  etc.,  R.  Co.  v. 
Stephens,  14  111.  App.  507;  State  v. 
Voorhies,  41  La.  Ann.  540;  Howell 
County  V.  Wheeler,  108  Mo.  294;  Jop- 
lin,  etc.,  R.  Co.  v.  McGregor,  53  Mo. 
App.  366. 

Transference  of  Cause. — The  existence 
of  such  a  question  in  the  record  in  a 
form  appropriate  for  review  deprives 
the  appellate  court  of  all  jurisdiction 
over  the  subject-matter  of  the  case. 
Graham  v.  People,  35  111.  App.  568; 
Williams  v.  People,  20  111.  App.  92; 
Cook  County  v.  Sennot,  37  111.  App. 
268;  Provident  Sav.  L.  Assur.  Co.  v. 
English,  25  111.  App.  134;  People  v. 
Blue  Mountain  Joe,  129  111.  370;  People 
V.  O'Hair,  128  111.  20;  Illinois  Cent.  R. 
Co.  V.  Willenborg,  14  111.  App.  508; 
Wabash,  etc.,  R.  Co.  v.  Stephens,  14 
111.  App.  507. 

In  such  cases  the  appellate  court 
possesses  jurisdiction  only  to  strike 
the  case  from  the  docket,  or,  where 
statutes  so  provide,  to  transfer  the  case 
to  the  supreme  court.  Branson  v. 
Studebaker,  133  Ind.  147. 

Appeal  from  Portion  of  Decree. — Where 
no  objection  is  made  to  that  part  of  a 
decree  involving  the  question  jurisdic- 


tional to  the  court  of  last  resort,  an 
appeal  from  the  rest  of  the  decree,  not 
involving  the  jurisdictional  questions, 
must  be  taken  to  the  intermediate  ap- 
pellate court.  Moore  v.  Williams,  132 
111.  591,  22  Am.  St.  Rep.  563;  Malaer  v. 
Hudgen,  130  111.  225;  Cheney?'.  Teese, 
113  111.  444- 

2.  State  V.  Clesi,  44  La.  Ann.  85; 
State  V.  Tsni  Ho,  37  La.  Ann.  50; 
State  V.  Burthe,  39  La.  Ann.  341; 
New  Orleans  v.  Hill,  32  La.  Ann. 
1162;  State  V.  Deffer,  44  La.  Ann.  581; 
State  V.  Romano,  37  La.  Ann.  98; 
State  V.  Judge,  35  La.  Ann.  1190; 
Wabash  Western  R.  Co.  v.  Sie- 
fert,  41  Mo.  App.  35;  Nail  v.  Wabash, 
etc.,  R.  Co.,  97  Mo.  68;  Bennitt  v. 
Missouri  Pac.  R.  Co.,  44  Mo.  App.  372, 
105  Mo.  642;  Kansas  v.  Cook,  38  Mo. 
App.  660;  Coyle  v.  Chicago,  etc.,  R. 
Co.,  27  Mo.  App.  584  ;  Pearson  v. 
Zehr,  125  111.  573;  Highway  Com'rs  t*. 
Chicago,  etc.,  R.  Co.,  34  111.  App.  32; 
Hurd  V.  Carlisle,  18  Colo.  461. 

Involving. — The  word  "involving" 
as  used  by  the  constitution  in  fixing 
the  appellate  jurisdiction  of  the  court 
implies  that  a  constitutional  question 
was  raised  in  and  submitted  to  the 
trial  court,  and  that  such  court  had 
the  opportunity  to  pass  upon  it. 
Every  such  question  must  be  fairly 
and  directly  presented  by  some  of  the 
methods  recognized  by  the  practice 
and  procedure  of  the  court.  Bennett 
V.  Missouri  Pac.  R.  Co.,  105  Mo.  642; 
Wabash  Western  R.  Co.  v.  Siefert,  41 
Mo.  App.  37;  Baldwin  v.  Fries,  103 
Mo.  286. 

Record. — It  is  enough  that  the  record 
shows  that,  in  the  disposition  of  the  ap- 
peal, there  is  involved  the  construction 
of  some  provision  of  the  constitution 
of  the  United  States  or  of  the  state.  It 
is  not  necessary  to  set  out  in  the  an- 
swer the  sections  of  either  constitution, 
or  refer  to  them  by  number.  A  gen- 
eral allegation  in  answer  that  a  grant 
of  exclusive  ferry  privileges  across  the 
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tion  must  be  a  debatable  one,  and  not  previously  settled  by  an 
adjudication  of  the  court  of  last  resort.*     The  appeal  must  con- 


Mississippi  River  was  an  attempt  to 
regulate  interstate  commerce,  and  vio- 
lated the  constitution  of  the  United 
States,  held  sufficient  to  raise  a  con- 
stitutional question.  State  v.  St.  Louis 
Ct.,  97  Mo.  276;  Baldwin  v.  Fries,  103 
Mo.  286;  State  v.  Pittsburg,  etc.,  Coal 
Co.,  41  La.  Ann.  465. 

The  record  must  show  that  the 
validity  of  the  statute  was  attacked  in 
good  faith;  a  claim  by  counsel  in  his 
brief  that  the  question  was  raised  is 
insufficient.  St.  Louis  Transfer  Co. 
V.  Canty,  103  111.  423. 

Primary  Object. — The  validity  of  a 
statute  must  be  the  primary  object  of 
inquiry,  not  incidental  to  main  con- 
troversy. Hence,  where  the  only 
question  was  whether  a  power  in  an 
original  city  charter  was  repealed  by 
the  subsequent  adoption  of  a  general 
incorporation  act — held,  not  to  involve 
the  validity  of  a  statute  so  as  to  give 
jurisdiction.  Cairo  v.  Bross,  99  111. 
521. 

To  the  same  effect:  Gross  v.  Peo- 
ple, 25  111.  366. 

Missouri. — The  retransfer  by  the 
supreme  court  to  court  of  appeals  of 
a  case  transferred  there  as  involving 
a  constitutional  question  is  an  adjudi- 
cation that  none  is  involved.  State  v. 
Farrell,  23  Mo.  App.  176;  State  v. 
Raub,  23  Mo.  App.  177. 

Where  the  supreme  court  takes  ju- 
risdiction on  the  ground  that  a  con- 
stitutional question  is  involved,  it  ac- 
quires jurisdiction  of  the  whole  case. 
State  V.  Francis,  95  Mo.  44,  overruling 
Merz  V.  Missouri  Pac.  R.  Co.,  88  Mo. 
672;  Humes  v.  Missouri  Pac.  R.  Co., 
82  Mo.  221,  52  Am.  Rep.  369. 

Louisiana. — The  claim  that  an  ordi- 
nance of  a  city  imposing  a  charge  for 
wharfage  dues  is  unconstitutional 
does  not  involve  the  constitutionality 
of  any  tax,  toll,  or  import,  nor  does  it 
present  the  question  of  the  legality  or 
constitutionality  of  any  fine,  forfeit- 
ure, or  penalty  imposed  by  a  muni- 
cipal corporation  sufficient  to  give  the 
Louisiana  Supreme  Court  jurisdiction. 
Sweeney  v.  Seller,  37  La.  Ann.  5S6; 
Pratt  V.  Holmes,  43  La.  Ann.  1016. 

Whenever  such  a  question  is  in- 
volved the  supreme  court  has  juris- 
diction without  regard  to  amount. 
Carondelet,  etc.,  Co.  v.  Lugger,  37  La. 
Ann.  100. 


But  only  where  the  legality  of  the 
tax  itself  is  at  stake,  not  where  the 
issues  concern  errors  in  assessments 
and  sale  of  property.  State  v.  Judges, 
37  La.  Ann.  898;  Stubbs  v.  McGuire, 
32  La.  Ann.  817. 

Where  both  questions  are  involved 
the  court  will  entertain  the  appeal  on 
the  jurisdictional  question  of  legality. 
But  it  has  no  jurisdiction  to  decide 
the  other  questions  involved.  Favrot 
V.  Baton   Rouge,   38  La.  Ann.  230. 

A  claim  that  an  act  imposing  a  tax 
violated  articles  of  the  United  States 
and  state  constitutions  raises  the 
question,  without  specific  statement 
of  the  sections  said  to  be  violated. 
State  V.  Pittsburg,  etc.,  Coal  Co.,  41 
La.  Ann.  465. 

1.  Chaplin  v.  Highway  Comr's,  126 
111.  264;  Highway  Com'rs  v.  Chicago, 
etc.,  R.  Co.,  34  111.  App.  32;  Virden  v. 
Allan,  107  111.  505. 

And  decided  adversely  to  the  appel- 
lant in  the  trial  court.  Hurd  v.  Car- 
lile,  18  Colo.  461. 

Colorado. — Although  the  constitu- 
tionality of  a  statute  is  open  to  re- 
view in  the  court  of  appeals,  it  will 
not  pass  upon  it  where  the  question 
has  been  decided  in  the  supreme 
court.  Union  Pac.  R.  Co.  v.  Arthur, 
2  Colo.  App.  159. 

"While  the  mere  allegation  in  a 
pleading  that  a  given  statute  is  uncon- 
stitutional will  not  necessarily  raise  a 
question  as  to  the  validity  of  such  a 
statute,  yet,  where  it  can  be  seen  that 
the  constitutional  question  raised  is 
one  which  may  fairly  be  regarded  as 
debatable,  we  think  the  question  of 
the  validity  of  a  statute  becomes  in- 
volved in  the  case."  Chaplin  v.  High- 
way Com'rs,  126  III.  264;  Highway 
Com'rs  V.  Chicago,  etc.,  R.  Co.,  34  111. 
App.  32;  Virden  v.  Allan,  107  111. 
505- 

Where  commissioners  condemn  land 
for  "  public  and  private  use,"  instead 
of  public  use  alone  as  authorized  by 
the  constitution — held,  no  seriously 
debatable  question  was  involved  as 
to  constitutionality  of  the  statute  un- 
der which  they  proceeded.  Highway 
Com'rs  V.  Chicago,  etc.,  R.  Co.,  34  111. 
App.  32. 

But  the  appellate  courts  have  juris- 
diction to  decide  whether  a  statute 
has  been  repealed.     Cairo   v.    Bross, 
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cern  the  validity  and  not  merely  the  construction  of  the  statute,* 
and  where  not  raised  below  it  will  be  deemed  waived.* 

(2)  State  as  a  Party. — Where  jurisdiction  is  dependent  on  the 
state  or  a  political  subdivision  being  a  party  to  the  suit,  a  substan- 
tial interest  of  the  political  corporation  must  be  involved.^ 

It  is  not  sufficient  that  the  suit  is  brought  in  the  name  of  the 
state  for  the  benefit  of  a  private  relator.* 


99  111.  521;  Morgan  Park  v.  Gahan,  35 
111.  App.  646. 

In  Missouri  the  contrary  is  held. 
"The  subject-matter  to  be  decided, 
not  the  result  of  a  previous  decision, 
gives  jurisdiction."  State  v.  Kansas 
City  Ct.,  105  Mo.  299. 

Whenever  the  record  in  any  case 
fairly  presents  a  constitutional  ques- 
tion the  case  will  be  transferred  to 
the  supreme  court  from  the  St.  Louis 
Court  of  Appeals,  though  the  latter 
court  may  view  the  question  without 
merit.  State  v.  Dinnisse,  41  Mo. 
App.  22;  State  V,  St.  Louis  Ct.,  97 
Mo.  276;  Opening  Essex  Ave.  v.  Mer- 
mod,  44  Mo.  App.  288;  Bennitt  v.  Mis- 
souri Pac.  R.  Co.,  44  Mo.  App.  372; 
Schuster  v.  Weiss,  39  Mo.  App.  633; 
State  V.  St.  Louis  Ct..  97  Mo.  276; 
overruling  Ex  p.  Olden,  37  Mo.  App. 
116;  Clarkson  v.  Guernsey  Furniture 
Co.,  22  Mo.  App.  109;  State  v.  Kaub, 
19  Mo.  App.  149;  McCormick  v.  St. 
Louis,  etc.,  R.  Co.,  20  Mo.  App.  65; 
State  V.  Elam,  21  Mo.  App.  290;  Kam- 
erick  v.  Castleman,  21  Mo.  App.  587; 
Carroll  v.  Campbell,  25  Mo.  App.  630. 

1.  Gross  V.  People,  95  111.  366;  Cairo 
V.  Bross,  99  111.  521;  Stevens  v.  St. 
Mary's  Training  School,  33  111.  App. 
237;  Morgan  Park  v.  Gahan,  35  111. 
App.  646. 

Trespass. — So  where  in  trespass  there 
was  justification  under  a  statute,  and 
plaintiff  replied  that  it  did  not  author- 
ize the  acts  complained  of — held,  that 
the  construction,  but  not  the  constitu- 
tionality, of  the  statute  was  involved. 
Pearson  v.  Zehr,  125  111.  573. 

Uncertainty. — The  uncertainty  of  the 
provisions  of  a  statute  may  raise  the 
question  of  invalidity.  Cook  County 
V.  Chicago  Industrial  School,  125  111. 
540,  8  Am.  St.  Rep.  386. 

A  suit  against  a  live-stock  commis- 
sion for  killing  diseased  horses,  under 
a  statute  providing  no  compensation, 
involves  the  validity  of  the  statute  as 
an  exercise  of  the  right  of  eminent 
domain  or  proper  exercise  of  police 
power.  Pearson  v.  Zehr,  26  111.  App. 
286.      Compare  125  111.  573. 


2.  Pearson  v.  Zehr,  125  111.  573; 
Highway  Com'rs  v.  Chicago,  etc.,  R. 
Co.,  34  111.  App.  32;  Wabash  Western 
R.  Co.  V.  Siefert,  41  Mo.  App.  35;  Nail 
V.  Wabash,  etc.,  R.  Co.,  97  Mo.  68. 

3.  Richards  z/.  People,  100  111.  423. 

Qno  Warranto. — So  the  state  is  not  in- 
terested as  a  party  orotherw^ise  on  quo 
•warranto  to  try  title  to  office.  Richards 
V.  People,  100  111.  423. 

But  in  Missouri  it  was  held  that  a 
case  involving  the  right  to  the  office  of 
clerk  of  circuit  court  is  within  the  ju- 
risdiction of  the  supreme  court.  State 
V.  Rombauer.  loi  Mo.  499. 

4.  Hodge  V.  People,  96  111.  423;  Rich- 
ards V.  People,  100  111.  423;  People  z/.St. 
Louis,  etc.,  R.  Co.,  106  111.  412;  State 
V.  Henning,  no  Mo.  82;  State  v.  Dillon, 
90  Mo.  229;  State  v.  Spencer,  91  Mo. 
206;  State  V.  Coleman,  33  Mo.  App. 
470. 

State  Officer. — Where  a  "state  offi» 
cer  "  sues  or  defends  as  a  private  per- 
son he  is  not  within  the  terms  of 
the  constitution  conferring  jurisdic- 
tion.    State  V.  Dillon,  90  Mo.  229. 

A  sheriff  is  not  a  "state  officer" 
within  jurisdictional  meaning  of  the 
constitution.  State  v.  Dillon,  90  Mo. 
229;  State  V.  Spencer,  91  Mo.  206. 

Suit  for  Penalties. — Where  a  state's 
attorney  brings  a  suit  against  a  rail- 
road company  to  recover  penalties  for 
alleged  extortion,  and  the  only  ques- 
tion on  appeal  is  whether  the  state's 
attorney  has  a  right  to  bring  the  suit, 
the  state  is  not  interested  as  a  party 
or  otherwise  so  as  to  give  jurisdic- 
tion to  supreme  court.  People  v.  St. 
Louis,  etc.,  R.  Co.  106  111.  412. 

An  action  of  debt  in  the  name  of  peo- 
ple upon  a  sheriff's  bond  is  not  a  case 
affecting  the  revenue  or  a  case  in  which 
the  state  is  interested  as  a  party  so  as 
to  give  jurisdiction.  Hodge  v.  People, 
96  111.  423. 

Mandamus. — A  proceeding  by  man- 
damus against  justice  of  county  court 
to  compel  the  repairing  of  a  bridge 
does  not  involve  a  "  political  sub- 
division"  or  a  "state  officer."  State 
V.  Coleman,  33  Mo.  App.  470. 
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(3)  Where  Revenue  Involved. — Where  the  jurisdictional  ques- 
tion required  by  statute  is  revenue  it  embraces  all  cases  raising  a 
question  of  the  legality  of  any  tax  or  assessment  imposed  by 
public  authority.*  It  does  not  include  suits  for  the  recovery  of 
fines,  forfeitures,  or  other  dues  under  contract.* 

(4)  Franchises. — The  term  "  franchise  "  as  used  in  a  jurisdic- 
tional statute  intends  a  privilege  emanating  from  the  state  by 
grant,  or  arising  from  common-law  proscription,  and  vesting  in 
a  person  something  not  of  common  right. ^ 


Constable's  Bond. — The  state  is  not  a 
party,  within  meaning  of  art.  6,  §  12, 
where  suit  is  brought  on  constable's 
bond  to  recover  for  failure  to  execute 
a  writ.  State  v.  Henning,  no  Mo.  82; 
State  V.  Dillon,  90  Mo.  229;  State  v. 
Spencer,  91  Mo.  206. 

1.  Cape  Girardeau  v.  Burrough,  43 
Mo.  App.  298;  State  v.  McNeary,  88 
Mo.    143;   Webster  v.   People,   98    III. 

343- 

Assessments. — So  an  appeal  from  a 
final  decision,  in  a  suit  to  collect  assess- 
ments of  benefits  to  property  owners 
from  opening  a  new  street,  was  held 
to  involve  a  jurisdictional  question  of 
revenue.  Herhold  v.  Chicago,  106  111. 
547;  Schlierback  v.  Parra,  13  111.  App. 
382. 

Or  from  judgments  in  a  public  park 
assessment  proceeding.  People  v. 
Springer,  106  111.  542. 

Whether  a  collector  of  a  county  can 
enforce  a  tax  assessed  by  a  drainage 
district  is  a  question  involving  the 
revenue.    State  v.  Angert,  53  Mo.  App. 

349- 

Suit  for  Taxes. — A  suit  to  recover 
taxes  involves  a  question  of  revenue. 
Mix  V.  People,  7  111.  App.  224. 

Or  a  bill  to  restrain  collection  of 
taxes.  Phoenix  Grain,  etc.,  Exch.  v. 
Gleason,  22  111.  App.  373. 

A  suit  against  an  administrator  for 
taxes  in  intestate's  estate,  involving 
question  as  to  nature  of  remedy,  in- 
volves the  "  construction  of  the  rev- 
enue laws  of  the  state."  State  v.  Titt- 
mann,  31  Mo.  App.  82. 

Poll  Tax. — Where,  in  an  action  to  col- 
lect a  poll  tax  under  sec.  7816,  R.  S.  Illi- 
nois, the  question  was  whether  it  was 
competent  under  statute  for  defendant 
to  establish  by  oral  testimony  that 
he  was  an  able-bodied  man — held,  to 
involve  a  construction  of  revenue  laws. 
Moore  v.  Vaughn,  53  Mo.  App.  632. 

2.  Webster  v.  People,  98  111.  343; 
State  V.  McNeary,  88  Mo.  143. 


License. — A  conviction  for  keeping 
a  dramshop  without  license  does  not 
involve  the  revenue  laws.  State  v. 
McNeary,  88  Mo.  143. 

Cases  Involving  Fines — Louisiana. — 
The  fine  imposed  in  a  criminal  case  to 
give  the  supreme  court  jurisdiction 
must  exceed  $300.  State  z/.  Chapman, 
38  La.  Ann.  348. 

A  fine  of  $300  or  more  must  be  actually 
imposed  to  give  the  supreme  court  ju- 
risdiction. State  V.  Smith,  39  La.  Ann. 
320. 

A  proceeding  to  collect  a  fine  from  a 
railroad  company  for  violation  of  a 
state  ordinance  requiring  posting  of 
time-tables  is  a  civil,  not  a  criminal, 
case  within  meaning  of  constitution. 
State  V.  Judges,  43  La.  Ann.  1164. 

When  a  party  is  prosecuted  for  crime 
under  a  law  alleged  to  be  unconstitu- 
tional in  a  case  not  appealable,  the 
supreme  court  will  exercise  its  super- 
visory power  to  determine  whether  the 
judge  is  exceeding  the  bounds  of  judi- 
cial power  in  entertaining  a  prosecu- 
tion for  a  crime  not  created  by  law. 
State  V.  Judge,  40  La.  Ann.  393;  State 
V.  Judge,  32  La.  Ann.  1225;  McAllis- 
ter V.  Albion  Plank  Road  Co.,  10  N.  Y. 

553- 

3.  Hazelton  Boiler  Co.  v.  Hazelton 
Tripod  Boiler  Co.,  137  111.  231;  Hesing 
V.  Atty.-Gen'l,  104  111.  292;  Chicago, 
etc.,  R.  Co.  V.  Dunbar,  95  111.  571; 
Bushnell  v.  Consolidated  Ice  Mach. 
Co.,  37  111.  App.  133;  Rohn  v.  Harris, 
31  111.  App.  26. 

Where  the  right  to  hold  a  municipal 
office  depends  upon  the  legality  of 
the  incorporation  of  the  municipality, 
a  franchise  is  involved  in  a  quo  7var- 
ranto  proceeding  to  test  the  right  to 
office.  People  v.  Spring  Valley,  129 
111.  169,  overruling  People  v.  Holtz,  92 
111.  426;  Graham  v.  People,  104  111. 
321. 

Otherwise  not;  an  office  is  not  a 
franchise.     People   v.    Holtz,   92    111. 
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(5)  Questions  Affecting  Title. — Where  the  jurisdictional  ques- 
tion must  involve  a  title  or  freehold  in  land,  it  must  be  the  sub- 
ject-matter of  litigation.*     It  is  not  sufficient  that  some  interest 


426;  McGrath  v.  People,  100  111.  464; 
People  V.  Spring  Valley,  129  111.  167; 
Chicago  Board  of  Trade  v.  People,  91 
111.80;  People  V.  Cooper,  139  111.  491; 
People  V.  Carver  (Colo.,  1893),  34  Pac. 
Rep.  576. 

In  Louisiana  the  right  to  an  office  is 
involved  sufficiently  to  give  the  su- 
preme court  jurisdiction  only  when 
there  is  a  contest  in  respect  to  the 
title  to  an  office.  A  mandamus  pro- 
ceeding to  obtain  the  revocation  of  an 
alleged  illegal  order  of  removal  of 
certain  police  commissioners  of  a  city, 
in  which  the  mayor  is  made  respond- 
ent, does  not  involve  title.  State  v. 
Shakspeare,  43  La.  Ann.  92. 

A  bill  to  wind  up  affairs  of  a  corpora- 
tion and  dissolve  the  same  involves  a 
franchise.  St.  Louis,  etc.,  Min.  Co.  z/. 
Edwards,  103  111.  472. 

A  proceeding  involving  the  right  of 
membership  to  a  board  of  trade  does 
not  involve  a  franchise.  Chicago 
Board  of  Trade  v.  People,  91  111.  80. 

The  question  of  the  right  of  a  rail- 
road to  condemn  land  in  a  city  without 
the  passage  of  an  ordinance  by  the 
city  locating  the  line  or  fixing  the  ter- 
minus of  said  railroad,  involves  the 
question  of  a  franchise,  since  it  in- 
volves the  extent  of  the  corporate 
powers  of  the  company.  Chicago, 
etc.,  R.  Co.  V.  Dunbar,  95  111.  571. 

Where  the  legal  existence  of  a 
drainage  district,  as  well  as  the  right 
of  its  commissioners  or  the  corporate 
authorities  thereof  to  act,  is  in  issue, 
the  question  involves  the  franchises 
which  such  drainage  districts  ordi- 
narily enjoy  by  statute.  People  v. 
Cooper,  139  111.  461. 


street  does  not  involve  a  franchise. 
Mills  V.  Parlin,  106  111.  60. 

And  an  action  to  enjoin  unauthor- 
ized use  of  a  street  by  a  railroad  com- 
pany does  not  involve  a  franchise. 
Parlin  v.  Mills,  11  111.  App.  396. 

Proceedings  to  ascertain  the  amount 
of  damage  to  be  paid  for  land  con- 
demned involve  no  franchise.  Spring- 
field, etc.,  R.  Co.  V.  Peters,  8  111.  App. 
300. 

A  ferry  right  is  a  franchise.  Rohn 
V.  Harris,  31  111.  App.  26;  People  v. 
Holtz,  92  111.  426. 

Acting  as  Corporation. — Where  the  re- 
lief sought  is  an  injunction  against  a 
company  from  acting  as  a  corporation, 
a  franchise  is  involved.  Bushnell  v. 
Consolidated  Ice  Mach.  Co.,  37  111. 
App.  133;  Drummond  Tobacco  Co.  v. 
Randle,  114  111.  412. 

1.  Missouri. — Robertson  v.  Spring- 
field, etc.,  R.  Co.,  18  Mo.  App.  185; 
State  V.  Court  of  Appeals,  67  Mo.  200; 
Null  V.  Howell,  40  Mo.  App.  329; 
Bailey  v.  Winn,  113  Mo.  155;  Tracey 
V.  Greffet,  112  Mo.  237;  Sage  v. 
Tucker,  no  Mo.  407;  Swan  v.  Thomp- 
son, 36  Mo.  App.  155;  Corrigan  v. 
Morris,  97  Mo.  174;  Bobb  v.  Wolff,  105 
Mo.  52;  McCuUom  v.  Hedges,  20  Mo. 
App.  688. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Watson,  105  111.  217;  Wilson  v. 
Dresser,  137  111.  474;  Nichols  v.  Otto, 
132  111.  91;  Monroe  v.  Van  Meter,  100 
111.  347;  Frank  v.  King,  121  111.  250; 
Rutz  V.  Kehn,  143  111.  558;  LeMoyne 
V.  Harding,  132  111.  78;  Bremer  z/.  Cal- 
umet, etc.,  Canal  Co.,  123  111.  104; 
Gage  V.  Scales,  100  111.  218;  Brown  v. 
McCord,   9   111.    App.   550;    Sperry  v. 


But  where  the  right  to  condemn  a    Young    7  111.  App.  402;  Gaget;.  Bailey, 

'     '  7  IH-    App.    619;  Stunz   V.   Stunz,   131 

111.  210;  Ebert  v.  Gerding,  116  111.  216; 
Bridger  v.  Rice,  99  111.  414;  Carter  v. 
Penn,  99  111.  390;  Chicago  Theolog- 
ical Seminary  v.  Gage,  103  111.  175; 
Farmers'  Nat.  Bank  v.  Sperling,  113 
111.  273. 

Indiana. — Branson    v.    Studebaker, 


right  of  way  is  not  questioned,  but 
only  the  regularity  of  the  proceedings 
and  the  jurisdiction  of  the  commis- 
sioners to  proceed,  no  question  of 
a  franchise  is  involved.  Highway 
Com'rs  V.  Chicago,  etc.,  R.  Co.,  34 
III.  App.  32. 
The  question  of  power  in  a  railroad 


company  to  exercise  the  right  of  emi-     133  Ind.  147;  Harris  v.  Howe,  129  Ind, 
nent    domain    involves    a    franchise.     72 


Chicago,  etc.,   R.   Co.  v.    Dunbar,  95 
111.  571. 

But   an  action  to  test  authority  of 
a   railroad   company  to   use  a  public 


Colorado. — Harvey  v.  Travelers'  Ins. 
Co.,  18  Colo.  354. 

In  Chicago,  etc.,  R.  Co.  v.  Watson, 
105  111.  217,  the  test  as  to  whether  a 
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growing  out  of  ownership  is  collaterally  affected,*  and  the  mere 


case  involves  a  freehold  or  not  was 
said  to  be,  that  a  freehold  is  not  in- 
volved "unless  the  primary  object  of 
the  suit  is  the  recovery  of  a  freehold, 
and  the  judgment  or  decree  will,  as 
between  the  parties,  result  in  one  party 
gaining  and  the  other  losing  his  es- 
tate." 

But  in  Sanford  v.  Kane,  127  111.  591, 
it  is  said:  "  But  it  is  equally  clear 
that  a  freehold  is  involved,  within  the 
meaning  of  the  constitution  and  stat- 
ute, where  the  title  to  a  freehold  is  so 
put  in  issue  by  the  pleadings  that  the 
decision  of  the  case  necessarily  in- 
volves a  decision  of  such  issue,  al- 
though the  judgment  or  decree  does 
not  result  in  one  party  gaining  and  the 
other  losing  the  estate." 

And  in  Indiana  it  has  been  said: 
"  But  where  there  is,  on  the  face  of  the 
record,  a  simple  judgment  for  money, 
and  no  specific  decree,  or  no  order  af- 
fecting the  title  to  real  estate,  the 
c^lS^  prima  facie  falls  within  the  juris- 
diction of  the  appellate  court,  and 
there  it  must  go,  unless  it  appears  from 
the  record  that  the  title  to  real  estate 
is  so  directly  in  issue  as  to  constitute 
the  principal  and  controlling  element 
in  the  case.  If  the  question  of  title 
is  a  mere  incidental  matter,  and  there 
is  no  decree  or  no  judgment  affirming 
title  to  be  in  one  of  the  parties,  or  de- 
nying it  to  be  in  one  of  them,  the  ju- 
risdiction is  not  in  this  (supreme)  court 
where  the  judgment  is  for  money  only 
and  the  amount  does  not  exceed  one 
thousand  dollars.  *  *  *  As  effective 
a  practical  test  as  can  be  found  is 
supplied  by  the  answer  to  the  ques- 
tion: Is  the  effect  of  the  judgment 
appealed  from  such  as  to  divest  one 
of  the  parties  of  title  or  to  invest 
one  of  them  with  title?  It  is  manifest 
that  if  the  issues  and  judgment  are  of 
such  a  character  as  to  settle  the  ques- 
tion of  title  and  enable  the  parties  to 
make  use  of  the  judgment  as  the  basis 
of  a  plea  of  res  adjudicata,  in  a  contro- 
versy concerning  the  title,  jurisdic- 
tion is  in  this  court;  but  it  is  equally 
evident  that  where  the  judgment  can- 
not be  regarded  as  conclusively  adju- 
dicating the  question  of  title,  juris- 
diction is  in  the  appellate  court,  al- 
though the  question  of  title  may  be 
incidentally  or  indirectly  involved." 
Branson  v.  Studebaker,  133  Ind.  147; 
Harris  v,  Howe,  129  Ind.  72. 


If  the  title  to  land  is  directly  and 
necessarily  involved  in  the  case,  it 
constitutes  the  principal  element,  and 
the  appellate  court  has  no  jurisdiction, 
although  there  may  be  nothing  more 
than  a  mere  money  recovery.  Bran- 
son V.  Studebaker,  133  Ind.  147. 

Adverse  Possession. — Wherecomplain- 
ants  allege  twenty  years'  adverse  pos- 
session, and  defendants  claim  through 
mere  conveyance  from  the  United 
States — held,  a.  freehold  was  involved. 
Wilson  V.  Dresser,  137  111.  474. 

Where  complainants  allege  title,  but 
defendant  claims  title  under  sale  by 
virtue  of  power  contained  in  a  mort- 
gage executed  to  him  by  complain- 
ants— he/d,  a  freehold  was  involved. 
Nichols  V.  Otto,  132  111.  91;  Sanford  v. 
Kane,  127  111.  591. 

But  where  complainants  allege  exe- 
cution of  deed  conveying  premises, 
coupled  with  an  oral  agreement  allow- 
ing defendant  to  redeem,  there  is  no 
question  of  freehold  involved,  since 
the  case  turns  on  the  existence  of  the 
agreement,  which  is  denied  by  defend- 
ant. Kirchoff  z/.  Union  Mut.  L.  Ins. Co., 
128  111.  199. 

1.  Robertson  v.  Springfield,  etc.,  R. 
Co.,  18  Mo.  App.  185;  State  v.  Court 
of  Appeals,  67  Mo.  200;  Null  v.  How- 
ell, 40  Mo.  App.  329;  Baier  v.  Ber- 
berich,  77  Mo.  413. 

Partition. — An  action  for  partition, 
when  the  plaintiff's  title  is  denied,  in- 
volves title  to  land.  Hiles  v.  Rule, 
49  Mo.  App.  628;  Carter  v.  Penn,  9^ 
111.  390,  8  111.  App.  299;  Bangs  v. 
Brown,  no  111.  96;  LeMoyne  v.  Hard- 
ing, 132  111.  78;  Ames  V.  Ames,  44  111. 
App.  576;  .Wilson  V.  Dresser,  37  111. 
App.  607;  Johnson  v.  Johnson,  7 
111.  App.  521;  Lequatte  v.  Drury,  6 
111.  App.  389. 

Homestead  Rights. — A  decree  divest- 
ing appellant  of  a  homestead  right  in- 
volves a  freehold.  Magoon  v.  Magoon, 
15  111.  App.  629;  Fizette  v.  Fizette,  37 
111.  App.  536. 

An  action  brought  by  heirs  of  a  de- 
ceased landowner  to  establish  home- 
stead in  land  sold  under  decree  of 
foreclosure  involves  a  freehold.  Snell 
V.  Snell,  123  111.  403,  5  Am.  St.  Rep. 
526. 

But  a  bill  to  enjoin  the  sale  of  land 
levied  on  by  sheriff,  on  the  ground 
that  it  is  a  homestead  and  exempt, 
raises    no    question    of    a     freehold.. 
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allegation  of  ownership  is  not  enough  to  vest  jurisdiction  without 


Herdman  v.  Cooper,  125  111.  359;  Johns 
V.  Boyd,  117  111.  339;  Galbraith  v. 
Plasten,  loi  111.  444. 

Dower. — A  bill  for  admeasurement  of 
dower  in  real  estate  involves  a  free- 
hold. Walker  v.  Doane,  131  111.  27; 
Hart  V.  Burch,  31  111.  App.  22;  Mc- 
Manaman  v.  Blocks,  15  111.  App.  476; 
Walker  v.  Rand,  31  111.  App.  636; 
Null  V.  Howell,  40  Mo.  App.  329. 

But  the  defense  of  the  vendee  to  a 
vendor's  bill  for  specific  performance, 
that  there  is  a  cloud  in  vendor's  title 
growing  out  of  an  inchoate  right  of 
dower,  does  not  involve  a  freehold, 
since  it  is  merely  an  expectancy. 
Goodkind  v.  Bartlett,  136  111.  18. 

Setting  Aside  Deeds. — Where  the 
cloud  on  title  is  created  by  an  executed 
contract  as  a  deed  purporting  to  con- 
vey the  title  to  the  estate,  the  ques- 
tion whether  the  deed  is  valid  or  a 
mere  cloud  involves  a  freehold;  but 
where  the  litigation  concerns  an  execu- 
tory or  conditional  contract  alleged  to 
create  a  cloud,  a  freehold  is  not  neces- 
sarily involved;  a  mere  incumbrance 
does  not  involve  a  freehold.  Hutch- 
inson V.  Howe,  100  111.  11;  Rutz  v. 
Kehn,  143  111.  558;  Robinson  v.  Peter- 
son, 7  111.  App.  398;  Hollingsworth  v. 
Koons,  13  111.  App.  158;  Whitehead!'. 
Alexander,  7  111.  App.  506;  Stunz 
V.  Stunz,  131  111.  310;  Ebert  v.  Gerd- 
ing,  116  111.  216;  Bridges  v.  Rice,  99 
111.  414;  Carter  v.  Penn,  99  111.  390; 
Chicago  Theological  Seminary  v.  Gage, 
103  111.  175;  Farmers'  Nat.  Bank  v. 
Sperling,  113  111.  273. 

Befusal  to  Set  Aside. — So  a  decree  re- 
fusing to  set  aside  a  fraudulent  con- 
veyance of  real  estate  involves  the 
jurisdictional  question  of  title.  Pet- 
titt  V.  Pettitt,  6  Ind.  App.  346;  Lem- 
ster  V.  Warner,  7  Ind.  App.  147. 

Where  plaintiff  claims  that  a  judg- 
ment and  sheriff's  sale  thereunder  are 
void  by  reason  of  the  minority  and 
non-appearance  in  action,  and  de- 
fendant answers  claiming  title,  juris- 
diction on  appeal  is  in  the  supreme 
court.  Cohee  v.  Baer  (Ind.  App., 
1892),  31  N.  E.  Rep.  826. 

Tax  Deed.— Bills  to  set  aside  tax 
deed  involve  "freehold."  LeMoyne  z/. 
Harding,  132  111.  78,  31  111.  App.  624; 
Bremer  v.  Calumet,  etc..  Canal  Co., 
123  111.  107;  Nichols  V.  Otto,  132  111. 
91;  Gage  f.  Scales,  ICO  111.  218;  Brown 
V.  McCord.  9  111.  App.  550;  Sperry  v. 


Young,  7  111.  App.  402;  Gage  v.  Bailey, 
7  111.  App.  619. 

But  where  the  alleged  cloud  on  title 
consists  of  certificates  of  sales  of  land 
for  taxes,  no  deed  having  been  given 
— held,  two  judges  dissenting,  that 
no  freehold  was  involved.  Gage  v. 
Busse,  94  111.  590. 

Lien. — So  where  a  bill  to  enforce  a 
lien  seeks  also  to  cancel  and  set  aside 
title,  it  involves  a  freehold  where  the 
court  must  adjudicate  the  question  of 
title  to  determine  the  whole  merit  of 
the  appeal.  Marvin  v.  Collins,  7  111. 
App.  353;  Chicago  Theological  Sem- 
inary V.  Gage,  103  111.  175' 

A  bill  to  cancel  a  deed  conveying  a 
life  estate  involves  a  freehold.  Fitz- 
gerald V.  Fitzgerald,  7  111.  App.  191; 
Neimeyer  v.  Knight,  7  111.  App.  200. 

Sheriff's  Deed. — A  bill  by  the  holder 
of  a  sheriff's  deed  against  the  holder 
of  an  adverse  title,  alleging  that  it  is 
calculable  only,  involves  a  freehold. 
Shelton  v.  Blake,  115  111.  275;  Chicago 
Theological  Seminary  v.  Gage,  103 
111.  175;  People  V.  Ryan,  16  111.  App. 

347. 

A  bill  in  equity  to  correct  a  sheriff's 
deed,  where  one  of  the  respondents 
claims  adverse  title,  involves  a  free- 
hold. Hawley  v.  Simons,  7  111.  App. 
401. 

Foreclosure. — But  a  bill  to  set  aside  a 
decree  of  foreclosure  on  the  ground 
of  fraud  involves  no  freehold.  Wil- 
kinson V.  Gage,  133  111.  137. 

And  where  in  an  action  to  set  aside 
a  tax  deed  the  parties  concede  the  in- 
validity of  the  deed,  and  the  conten- 
tion is  only  as  to  the  terms  upon 
which  it  is  to  be  set  aside,  no  free- 
hold is  involved.  Wescott  v.  Kinny, 
120  111.  564. 

Enjoining  Sale. — A  suit  to  enjoin  the 
sale  of  real  estate  under  execution, 
upon  the  ground  that  such  sale  would 
cast  a  cloud  on  title,  does  not  involve 
title.  State  v.  Court  of  Appeals,  67 
Mo.   199. 

In  a  suit  for  an  injunction  to  re- 
strain sale  by  an  administrator  of  in- 
testate's land — held,  not  to  involve  title 
to  real  estate.  Swan  'jv.  Thompson, 
36  Mo.  App.  155. 

A  decree,  on  ground  of  payment, 
enjoining  sale  of  land  under  power  in 
a  mortgage,  does  not  involve  a  free- 
hold.    Carbine  v.  Fox,  98  III.  146. 

An  order  dismissing  a  bill  seeking 
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proof  tending  to  establish  such  claim;  yet  where  there  is  evidence 
tending  to  support  it  and  the  claim  is  made  in  good  faith,  an 
appeal  may  be  prosecuted.* 

Meaning  of  Term. — The  word  "  freehold  "  or  "  title  "  occurring  in 
the  jurisdictional  statute  is  employed  in  its  common-law  sense.* 


to  set  aside  a  sale  of  land  on  execu- 
tion, on  the  ground  that  it  is  a  home- 
stead, does  not  involve  a  freehold. 
It  must  be  directly  involved.  Gal- 
braith  v.  Plasters,  loi  111.  444. 

Forcible  Entry. — Since  possession,  not 
freehold,  is  involved,  an  appeal  from 
a  decree  entered  in  an  action  of  forci- 
ble entry  and  detainer  does  not  lie 
to  the  supreme  court  where  the 
amount  in  controversy  is  less  than 
fiooo.  Preston  v.  Gahl,  94  111.  586; 
Kepley  v.  Luke,  106  111.  395;  Yokem 
V.  Lovell,  107  111.  209;  Spencer  v.  An- 
derson, 108  111.  457;  Schofield  V.  Pope, 
104  111.  130. 

But  where  in  an  action  of  forcible 
detainer  complainant  claims  by  sher- 
iff's sale,  and  defendant  claims  owner- 
ship in  fee  by  certain  conveyances,  a 
freehold  is  involved.  Kepley  v.  Luke, 
10  111.  App.  403. 

And  an  action  for  an  injunction 
against  the  prosecution  of  a  forcible 
entry  suit,  where  both  parties  claim 
title  to  the  real  estate  in  controversy 
and  its  adjudication  is  necessary,  in- 
volves a  freehold.  Pratt  v.  Kendig,  30 
111.  App.  281. 

Ejectment. — An  action  of  ejectment 
involves  freehold  where  there  is  a 
disputed  claim  of  title.  Frick  v. 
School  Trustees,  7  111.  App.  403; 
Hartshorn  v.  Dawson,  2  111.  App.  80. 

A  petition  in  an  ejectment  suit  to 
quash  an  executed  writ  of  possession 
and  restore  possession  to  petitioner 
involves  freehold.  Bowar^'.  Chicago, 
etc.,  R.  Co.,  136  111.  10. 

But  a  bill  to  enjoin  a  city  from 
bringing  action  of  trespass  against  de- 
fendant for  mining  under  a  street  was 
held  not  to  involve  a  freehold.  Mat- 
thiessen,  etc.,  Zinc.  Co.  v.  La  Salle, 
117  111.  411. 

Validity  of  WiU. — Where  the  validity 
of  a  will  is  in  question  devising  real 
estate,  as  it  would  not  descend  by 
statute,  a  freehold  is  involved.  Bice 
V.  Hall,  21  111.  App.  298;  Moyer  v. 
Swygart,  21  111.  App.  498;  Karl  v. 
Gabel,  48  Mo.  App.  517. 

.\nd  a  bill  by  devisees  for  a  con- 
struction  of    will   and   a   division   of 


real  estate  involves  a  freehold.  New- 
berry V.  Blatchford,  106  111.  584. 

Action  for  Conveyance. — An  action  by 
wife's  heirs  to  obtain  conveyance  of 
house  alleged  to  have  been  built  by 
husband  with  her  money  involves 
title.  Brown  v.  Turner,  43  Mo.  App. 
40,  113  Mo.  27. 

Fraud. — An  action  to  rescind  sale  of 
land  on  ground  of  fraud  involves  title. 
Springer  v.  Kleinsorge,  83  Mo.  155; 
Nearen  v.    Bakewell,  40  Mo.  App.  625. 

Specific  Performance. — An  action  for 
specific  performance  involves  title, 
Isaacs  V.  Sprainka,  18  Mo.  App.  323, 
95  Mo.  517;  People  v.  Ryan,  16  111. 
App.  347- 

A  decree  in  the  alternative  to  con- 
vey lands  or  pay  liquidated  damages 
entered  in  an  action  for  specific  per- 
formance, seeking  the  cancellation  of 
an  agreement  for  sale  of  lands  and 
that  defendant  be  compelled  to  pay 
damages  only,  does  not  involve  a  free- 
hold. Hutchinson  v.  Howe,  100  111. 
II. 

Trespass. — An  ordinary  action  of 
trespass,  where  liberum  tenementutn  is 
not  alleged  in  answer,  does  not  involve 
title.     Sage  v.  Tucker,  no  Mo.  407. 

Condemnation  of  Land. — An  action  for 
condemnation  of  land  for  public  uses 
is  within  the  jurisdiction  of  the  Su- 
preme Court.  St.  Louis,  etc.,  R.  Co. 
V.  Lewright,  44  Mo.  App.  212;  Musick 
V.  Kansas  City,  etc.,  R.  Co.,  43  Mo. 
App.  326;  Chicago,  etc.,  R.  Co.  v. 
Young,  96  Mo.  39;  Opening  Essex 
Ave.  V.  Mermod,  44  Mo.  App.  288; 
Joplin,  etc.,  R.  Co.  v.  McGregor,  53 
Mo.  App.  366. 

Damages. — An  action  for  damages 
against  a  railroad  for  appropriation 
of  lands  does  not  involve  title.  Rob- 
ertson V.  Springfield,  etc.,  R.  Co.,  18 
Mo.  App.  185. 

1.  Lehmann  v.  Rothbarth,iii  111. 185. 

2.  Kirchoff  v.  Union  Mut.  L.  Ins. 
Co.,  128  111.  199. 

Bill  to  Bedeem. — A  bill  therefore  to 
redeem,  where  there  is  no  question  as 
to  the  validity  of  a  mortgage  or  sale 
under  it,  does  not  involve  a  freehold. 
Ryan  v.  Sanford,  133  111.  291. 
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It  does  not  therefore  include  a  mere  equitable  right  to  perform 
an  act  entitling  a  party  to  a  freehold  or  title/   but  it  includes 


Nor  does  the  question  of  right  to 
redeem  under  a  conveyance  claimed 
to  be  a  mortgage  involve  a  freehold. 
Lynch  v.  Jackson,  123  111.  360;  Hol- 
lingsworth  v.  Koon,  113  111.  443. 

Or  to  redeem  from  a  tax  title  on 
the  ground  that  its  holder,  being  also 
mortgagee,  can  acquire  it  only  as  se- 
curity. Ragor  V.  Lomax,  22  111.  App. 
628. 

A  bill  to  set  aside  a  tax  deed  as 
inoperative  because  without  seal  is  in 
effect  a  bill  to  redeem,  and  does  not 
involve  a  freehold.  Gage  v.  Stark- 
weather, 103  111.  559. 

A  Bill  Seeking  to  have  a  Deed  Absolute 
Declared  a  Mortgage  is  held  not  to  in- 
volve a  freehold,  and  no  appeal  lies 
from  a  decree  therein  to  the  Supreme 
Court.  Kirchoff  v.  Union  Mut.  L.  Ins. 
Co.,  128  111.  199. 

1.  Kirchoff  z/.  Union  Mut.  L.  Ins.  Co., 
128  111.  199;  Chicago,  etc.,  R.  Land  Co. 
V.  Peck,  112  111.  432;  Chicago,  etc.,  R. 
Co.  V.  Watson,  105  111.  220;  Mclntyre 
V.  Yates,  100  111.  475;  Ryan  v.  San- 
ford,  133  111.  291;  Ragor  V.  Lomax,  22 
111.  App.  628;  Lynch  v.  Jackson,  123 
111.  360;  Hollingsworth  v.  Koon,  113 
111.    443;    Gage  V.  Starkweather,    103 

111.  559- 

Liens. — Consequently  no  freehold  is 
involved  where  the  scope  of  the  litiga- 
tion concerns  only  the  establishment 
of  liens,  their  enforcement,  and  re- 
demption; no  adverse  claims  of  title 
being  litigated,  since  payment  of  the 
lien  will  preserve  title.  A  finding  that 
a  party  making  a  deed  of  trust  was  the 
owner  of  land  conveyed  therein,  if  his 
ownership  was  undisputed,  does  not 
involve  freehold.  Chicago,  etc.,  R. 
Land  Co.  v.  Peck,  112  111.  408;  Carbine 
V.  Fox,  98  111.  146;  Mclntyre  v. 
Yates,  100  111.  475;  Chicago,  etc.,  R. 
Co.  V.  Watson,  105  111.  222. 

Foreclosure  of  Mortgage. — Bills  to 
foreclose  a  mortgage  do  not  ordinarily 
involve  a  freehold.  Sanford  v.  Kane, 
127  111.  591;  Gage  V.  Pease,  107  111. 
598;  Kingsbury  v.  Sperry,  119  111.  279; 
Grand  Tower  M.  Min.,  etc., Co.  v.  Hall, 
94  111.  152  ;  Wilkinson  v.  Gage,  133 
111.  137;  Lynch  v.  Jackson,  123  111. 
360;  Pinneo  v.  Knox,  100  111.  471; 
Piper  V.  Hadlee,  39  111.  App.  94. 

And  even  where  the  bill  seeks  to  re- 


has  been  held  not  to  involve  a  free- 
hold. Mclntyre  v.  Yates,  100  111. 
475.  Thecontrary  has  been  held  in  the 
Illinois  Appellate  Court.  McCarty  v. 
Reeve,  8  111.  App.  44. 

Mechanic's  Lien. — So  a  bill  to  establish 
a  mechanic's  lien  does  not  involve  a 
freehold.     Clement   v.  Reitz,  103    111. 

315. 

Vendor's  Lien. — Or  to  enforce  a  ven- 
dor's lien.  Bailey  v.  Wim,  113  Mo. 
155- 

Judgment  Lien. — And  where  the  ob- 
ject of  the  suit  is  to  have  land  declared 
subject  to  the  lien  of  a  judgment,  no 
freehold  is  involved.  Blackman  v. 
Preston,  119  111.  240  ;  Sawyer  v. 
Moyer,  105  111.  192;  Illinois  Furnace 
Co.  V.  Vinnedge,  106  111.  650;  Dobbins 
V.  Cruger,  106  111.  383. 

Tax  Bills. — An  action  to  enforce 
special  tax  bills  against  real  estate 
does  not  involve  title  to  real  estate. 
Corrigan  v.  Morris,  97  Mo.  174. 

Nor  a  controversy  concerning  merely 
the  proper  apportionment  between 
life  tenants  and  remaindermen  of 
charges  created  by  special  tax  bills. 
Bobb  V.  Wolff,  105  Mo.  52. 

Action  on  Note. — A  defense  to  an  ac- 
tion on  promissory  note  that  it  was 
given  in  payment  for  land,  title  to 
which  has  failed,  does  not  involve 
title.  McCullom  v.  Hedges,  20  Mo. 
App.  688. 

Where  Title  Involved. — But  where 
the  action  to  establish  liens  on  land 
raises  adverse  claims  to  title,  which 
must  be  adjudicated  in  order  to  reach 
a  decree,  a  freehold  is  involved. 
Chicago,  etc.,  R.  Land  Co.  v.  Peck,  112 
111.  408;  Sanford  v.  Kane,  127  111. 
591;  Kerfoot  v.  Cronin;  105  111.  609. 

Attachment  Suit. — Where  the  con- 
test is  between  the  attaching  creditor 
and  defendant  in  attachment  no  free- 
hold is  involved.  But  where  a  third 
person  intervenes,  denying  title  of  the 
defendant  in  attachment,  so  that  the 
court  must  pass  on  title,  a  freehold 
is  involved.  Ducker  v.  Wear,  etc., 
Drygoods  Co.,  145  111.  653. 

And  where,  in  an  attachment  suit, 
the  court  is  compelled  to  pass  upon 
the  title  to  land  as  a  preliminary 
question,  in  order  to  determine 
whether  the  attachment  is   or  is  not 


form  the  mortgage  so  as  to  include  a     valid,  the  action,  although  primarily 
tract  of  land  omitted   by  mistake,   it     to  establish   a  lien,   involves   a  free- 
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cases  involving  the  title  to  inheritable  easements,  or  easements 
for  the  life  of  the  grantee.* 

(6)  Actions  Involvmg  Liens — Indiana  Appellate  Court. — Where,  as 
in  Indiatia,  the  intermediate  appellate  court  possesses  no  appellate 
jurisdiction  of  cases  involving  the  foreclosure  or  enforcement  of 
statutory  liens,  jurisdiction  depends  on  the  nature  of  the  action 
brought,  not  of  the  defense  interposed.*     Various  other  statutory 


hold.  Monroe  v.  Van  Meter,  loo  111. 
347;  Frank  v.  King,  121  111.  250. 

1.  Oswald  V.  Wolf,  126  111.  542;  Tur- 
pin  V.  Dennis,  139  111.  274;  Tinker  v. 
Forbes,  136  111.  221;  Wyatt  v.  Larimer, 
etc.,  Irrigation  Co.,  18  Colo.  298. 

Highway. — A  bill  to  enjoin  the  ob- 
struction of  a  highway  claiming  a 
perpetual  easement  involves  a  free- 
hold. Turpin  v.  Dennis,  139  111.  274; 
Tinker  v.  Forbes,  136  111.  221.  Com- 
pare Richards  v.  People,  100  111.  390. 

Where  a  private  right  of  way  was 
admitted,  and  the  questions  contested 
were  whether  the  original  right  of 
way  had  been  changed,  and  if  so, 
whether  the  lessee  was  bound  to  re- 
turn to  the  original  route  or  had  the 
right  to  continue  the  new  one — held, 
that,  as  a  freehold  was  only  inciden- 
tally involved,  the  supreme  court  had 
no  jurisdiction.  Keating  v.  Hayden, 
132  111.  308;  Mattheissen,  etc.,  Zinc 
Co.  V.  La  Salle,  117  111.  411. 

Water  Eights.— In  Colorado  it  was 
held  that  the  word  "relate,"  as  used 
in  j5  I,  p.  118,  Laws  1891,  with  ref- 
erence to  a  freehold,  and  the  word 
"involve,"  used  in  §  4,  sub.  3,  both 
mean  the  same  thing,  namely,  that  the 
supreme  court  has  jurisdiction  where 
the  action  relates  to  a  freehold.  An 
action,  therefore,  by  holders  of  water 
rights  to  enjoin  an  irrigation  company 
from  whom  they  were  purchased  from 
disposing  of  such  rights  in  excess  of 
its  capacity  to  supply  water,  relates  to 
a  freehold,  since  such  water  right  is 
an  incorporeal  hereditament.  Wyatt 
V.  Larimer,  etc.,  Irrigation  Co.,  18 
Colo.  298. 

Eminent  Domain. — The   interest  ac- 


appeal  direct  to  the  supreme  court. 
Chaplin  v.  Highway  Com'rs,  126  111. 
264;  Oronic  v.  Pugh,  136  111.  539;  High- 
way Com'rs  V.  Chicago,  etc.,  R.  Co., 
34  111.  App.  32,  overruling  Lucan  v. 
Cadwallader,  114  111.  285,  and  Eckhart 
V.  Irons,  114  111.  469;  Goudy  v.  Lake 
View,  31  111.  App.  652. 

2.   Smith  V.  Downey,  132  Ind.  83. 

"  Ordinarily  it  is  the  nature  of  the 
action  brought,  not  of  the  defense  in- 
terposed, that  gives  character  to  a 
case  and  determines  the  class  to 
which  it  belongs.  When  its  char- 
acter is  once  fixed,  other  matters  go 
along  with  it  as  incidents  so  as  to 
avoid  the  splitting  of  cases."  So  where 
an  action  was  brought  to  recover  pos- 
session of  a  specific  certificate  of 
stock,  and  the  appellant  was  original- 
ly a  party  to  an  action  interposed  claim- 
ing a  lien  on  said  certificate — held, 
nevertheless,  jurisdiction  was  in  ap- 
pellate court.  Smith  v.  Downey,  132 
Ind.  83. 

Vendor's  Lien. — Where,  in  an  action 
to  enforce  a  vendor's  lien  and  obtain 
judgment  for  unpaid  purchase-money 
note,  one  of  the  defendants  claims 
that  the  note  has  been  paid  and  seeks 
subrogation  as  surety  to  the  right  of 
the  vendor,  and  the  court  so  decrees, 
and  appellant  excepts  to  such  findings 
and  seeks  a  modification  of  the  lien  on 
appeal — keld,  jurisdiction  in  supreme 
court.  Scanlan  v.  Stewart,  6  Ind. 
App.  151. 

Money  Judgment. — Although  a  judg- 
ment be  for  money  only,  if  the  plead- 
ings show  that  the  action  was  also 
for  the  enforcement  of  a  vendor's 
lien,  jurisdiction    is   in   the   Supreme 


quired  by  the  exercise  of  the  right  of     Court.   Lacy  v.  Eller(lnd.  App.,  1892), 
eminent  domain  in    lands   taken    for     31  N.  E.  Rep.  810. 


railroads,  highways,  streets,  alleys,  or 
other  like  purposes,  where  the  statute 
does  not  give  the  right  to  condemn  the 
fee,  is  in  the  nature  of  a  perpetual  ease- 
ment; and,  as  in  a  case  involving  the 
right  of  commissioners  to  establish  a 
perpetual  right  of  way  for  drainage 
or   transportation  purposes,  goes   on 
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Where  an  action  to  collect  an  ac- 
count is  coupled  with  an  attempt  to 
enforce  a  materialman's  lien,  the  appel- 
late court  has  no  jurisdiction  on  ap- 
peal. Taylor  v.  Dahn  (Ind.  App., 
1892),  31  N.  E.  Rep.  937. 

Contribution. — An  appeal  from  an 
action  for  contribution,  where  a  liea 
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limitations  upon  the  jurisdiction  of  the  Indiana  Appellate  Court 
have  been  interpreted  in  numerous  cases.* 

lation  of  municipal  ordinances  are 
civil  actions,  and  are  controlled  by  the 
rules    of  the  civil   practice.      Greens- 


is  sought  to  be  enforced  for  this  pur- 
pose against  real  estate,  must  be  to 
the  supreme  court.  Beach  v.  Bell,  6 
Ind.  App.  152. 

Trustee. — The  appellate  court  has  no 
jurisdiction  of  a  judgment  decreeing  a 
lien  on  real  estate  to  pay  for  the  ser- 
vices of  trustee  under  a  mortgage. 
Premier   Steel  Co.   v.  Yandes,  6  Ind. 

App.  345- 

Action  on  Note. — Where  an  action  on 
a  note  seeks  the  foreclosure  of  a  mort- 
gage given  as  security,  jurisdiction 
on  appeal  is  in  the  supreme  court. 
Hoover  v.  Kilander  (Ind.  App.,  1892), 
31  N.  E.  Rep   39. 

Highway. — Where  a  board  of  com- 
missioners laid  out  a  road  and  appor- 
tioned the  assessment  on  adjacent 
land-owners,  and  an  appeal  was  taken 
from  the  whole  proceeding — held,  not 
an  action  involving  a  lien.  Evans  v. 
West,  7  Ind.  App.  70. 

1.  Suits  iu  Equity. — Where,  as  in 
Indiana,  the  intermediate  appellate 
court  is  to  have  no  jurisdiction  of 
suits  in  equity,  there  is  nothing  in 
the  act  withholding  jurisdiction  from 
the  appellate  court  of  appeals  in 
equitable  cases  involving  the  recovery 
of  money  only.  Baker  z/.  Groves,  126 
Ind.  593. 

An  appeal  from  a  decision  in  an  ac- 
tion against  a  guardian  for  services 
rendered  the  ward,  where  the  amount 
does  not  exceed  $1000,  is  within  the 
jurisdiction  of  the  appellate  court,  al- 
though allowances  of  this  kind  may 
be  within  the  equitable  powers  of  the 
trial  court.  Baker  v.  Groves,  126 
Ind.  593. 

Dissolution  of  Partnership. — An  action 
to  dissolve  a  partnership  is  an  equita- 
ble action  within  jurisdictional  mean- 
ing of  the  statute,  and  jurisdiction  of 
an  appeal  taken  therein  is  exclusively 
in  the  supreme  court.  Miller  z^.  Rapp, 
7  Ind.  App.  89;  Shoemaker  v.  South 
Bend  Spark  Arrester  Co.,  7  Ind.  App. 
102;  Louisville,  etc.,  R.  Co.  v.  Ma- 
lott,  6  Ind.  App.  545. 

Nuisance. — The  supreme  court  has 
jurisdiction  of  an  action  to  abate  a 
nuisance,  where  the  damages  sought 
to  be  recovered  are  only  incidental. 
American  Furniture  Co.  v.  Batesville 
(Ind.  App.,  1893),  34  N.  E.  Rep.  410. 

Violation  of  Municipal  Ordinances. — 
Suits  to  recover  penalties  for  the  vio- 


burgh  V.  Corwin,  58  Ind.  518;  Green 
V.  Indianapolis,  25  Ind.  499;  Indian- 
apolis z/.  Fairchild,  i  Ind.  315;  Ridge 
V.   Crawfordsville,  4  Ind.  App.  513. 

Hence,  appeals  in  such  proceedings 
are  not  within  the  scope  of  the  act 
creating  the  intermediate  Appellate 
Court  of  Indiana,  and  providing  that 
such  court  shall  have  jurisdiction  of 
"  all  appeals  in  prosecutions  for  misde- 
meanors;" and,  unless  the  validity  of 
an  ordinance  or  statute  is  involved,  the 
right  of  appeal  in  such  actions  is  con- 
trolled by  the  amount  of  money  judg- 
ment defined  by  statute  as  necessary 
for  an  appeal  to  the  supreme  court. 
Ridge  V.  Crawfordsville,  4  Ind.  App. 
513;  Bosworth  V.  Wayne  Pike  Co., 
loi  Ind.  175;  Cowley  v.  Rushville,  60 
Ind.  327;  Hammond  v.  New  York, 
etc.,  R.  Co.,  126  Ind.  597;  Dailey  v. 
Indianapolis,  53  Ind-  483;  Quigley  v. 
Aurora,  50  Ind.  28;  Bogart  v.  New 
Albany,  i  Ind.  38. 

Drainage  Proceedings. — The  supreme 
court  alone  has  jurisdiction  of  appeals 
from  drainage  proceedings.  Denton 
V.  Thompson  (Ind.  App.,  1893,) 34  N. 
E.  Rep.  128. 

Lease. — Under  the  clause  in  the  same 
act  conferring  upon  the  intermediate 
appellate  court  jurisdiction  of  all  "  ac- 
tions between  landlord  and  tenant  for 
recovery  of  possession  of  the  leased 
premises,"  it  was  held  by  the  appel- 
late court  that  where  a  title  bond, 
changeable  under  certain  conditions 
into  a  lease,  had  been  given  to  pur- 
chasers of  premises  and  by  them 
transferred,  the  question  of  its  con- 
struction as  between  the  transferee 
and  original  maker  of  the  bond  gave 
the  court  jurisdiction.  Barrett  v. 
Johnson,  2  Ind.  App.  25. 

Cases  Originating  before  a  Justice  of  the 
Peace. — As  an  action  of  replevin  deals, 
not  with  amounts  or  values,  but  only 
with  possession  of  property,  the  statute 
forbidding  an  appeal  to  the  supreme 
court  where  the  action  originated  be- 
fore a  justice  of  the  peace,  and  the 
amount  involved,  exclusive  of  interest 
and  costs,  is  less  than  fifty  dollars, 
does  not  apply.  Enders  v.  McDonald, 
5  Ind.  App.  297;  Hall  v.  Durham,  113 
Ind.  327. 
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(7)  Certificate  from  Intermediate  Court. — Statutes  sometimes 
provide  that  the  supreme  court  shall  have  jurisdiction  of  a  case 
when  the  intermediate  court  of  appeals  certifies  that  it  involves 
important  questions  of  law.  A  full  treatment  of  this  subject  will 
be  found  in  the  article  entitled  CERTIFIED  CASES. 

(8)  Dismissal  by  Intertnediate  Court. — An  intermediate  appel- 
late court  cannot  dismiss  an  appeal  arbitrarily  and  without  cause.* 
The  final  order  of  dismissal  should  state  the  reasons  upon  which  it 
is  based,*  or  refer  to  some  ground  stated  in  the  record.^ 


Forcible  Entry  and  Eetainer. — Where, 
in  an  action  of  forcible  entry  and  re- 
tainer and  for  damages  for  detention, 
commenced  before  a  justice  of  the 
peace,  where  the  circuit  court,  on 
appeal,  renders  a  judgment  for  money 
only,  and  nothing  regarding  the  land 
is  stated  therein,  and  defendant  ap- 
peals, the  case  presents  a  simple  money 
judgment,  and  must  be  above  fifty 
dollars,  exclusive  of  interest  and 
costs,  to  give  right  of  appeal.  Duck- 
worth V.  Mosier,  4  Ind.  App.  267; 
Cincinnati,  etc.,  R.  Co.  v.  McDade, 
III  Ind.  23;  Winship  v.  Block,  96 
Ind.  446;  Louisville,  etc.,  R.  Co.  v. 
Coyle,  85  Ind.  576;  Parsley  v.  Eskew, 
73  Ind.  558. 

Widening  Street. — And  the  appellate 
court  has  no  jurisdiction  of  an  appeal 
from  proceedings  to  widen  a  street. 
Rissing  v.  Ft.  Wayne,  7  Ind.  App.  103. 

Decedents'  Estate. — Article  6  of  the 
act  creating  the  Indiana  Appellate 
Court,  providing  that  said  court  shall 
have  jurisdiction  of  appeals  in  "all 
cases  wherein  claims  against  a  dece- 
dent's estate  are  allowed  or  allowance 
refused,"  does  not  include  the  demand 
of  an  heir,  devisee,  or  legatee;  that 
article  includes  creditors  only.  Ex  p. 
Sweeny,  126  Ind.  5S3. 

Where  an  administrator  moves  for 
a  new  trial  of  the  matter  of  his  final 
report,  the  appellate  court  has  no  ju- 
risdiction on  appeal.  In  re  Miles'  Es- 
tate (Ind.  App,,  1892),  31  N.  E.  Rep. 
543- 

Kestraining  Orders. — Sec.  12  of  the 
act  creating  the  appellate  court  (Act 
i8qi,  p.  42)  provides  that  "restrain- 
ing orders  and  injunctions  may  be 
granted  by  the  supreme  court  in  term 
time,  when  necessary  and  proper  for 
the  due  exercise  of  the  jurisdiction 
and  powers  of  such  court,  or  by  any 
judge  thereof  in  vacation  or  recess;" 
and  §1147.  R-  S.,  i83i,  provides  that 
"restraining  orders  and  injunctions 
may  be  granted  by  the  supreme  court 


in  term  time,  when  necessary  and 
proper  for  the  due  exercise  of  the  ju- 
risdiction and  powers  of  such  court, 
or  by  any  judge  thereof  in  vacation  or 
recess."  The  authority  to  issue  in- 
junctions is  ancillary  to  the  jurisdic- 
tion of  the  appellate  court.  It  may 
exercise  such  authority  to  preserve 
the  rights  involved  in  a  cause  pend- 
ing on  an  appeal;  hence,  when  the 
only  question  is  whether  an  estate  is 
liable  for  work  on  a  monument,  an  in- 
junction restraining  its  erection  is  not 
properly  within  the  appellate  jurisdic- 
tion, since  it  does  not  affect  matters  in 
issue  on  appeal.  Lewis  v.  Fillion,  4 
Ind.  App.  105. 

Louisiana — Homestead. — Art.  81,  Con. 
stitution  of  Louisiana,  which  gives 
the  supreme  court  exclusive  ju- 
risdiction when  the  right  of  home- 
stead is  claimed,  refers  to  the  tech- 
nical homestead  mentioned  in  Articles 
219  to  223  of  the  constitution.  The 
word  there  used  means  the  land  and 
dwelling,  cattle,  and  effects  there  ap- 
propriated as  a  permanent  residence. 
It  does  not  include  claims  arising 
under  C.  C.  Art.  R.,  §3552  (Act  1852), 
entitled,  "  An  Act  to  Provide  a  Home- 
stead for  the  Widows  and  Children  of 
Deceased  Persons,"  as  the  object  of 
that  act  was  to  make  widows  and 
minor  children  privileged  creditors. 
State  V.  Judges,  37  La.  Ann.  106. 

1.  Moore  v.  Williams,  132  111.  591, 
22  Am.  St.  Rep.  563. 

2.  Moore  v.  Williams,  132  111.  591, 
22  Am.  St.  Rep.  563. 

3.  Randolph  v.  Emerick,  13  111.  344. 
As  the  opinion  of  the  appellate  court 
is  no  part  of  the  record,  the  order  of 
dismissal  is  erroneous  if  it  refer  to 
"the  opinion  filed  in  said  cause"  for 
the  grounds  of  dismissal.  Moore  v. 
Williams,  132  111.  591,  22  Am.  St.  Rep. 
563;  Fuller  V.  Bates,  96  111.  132;  Coal- 
field Co.  V.  Peck,  98  111.  139. 

And  where  it  refers  to  the  reasons 
stated  in  the  "  written  motion  "  of  the 


51 


Appealable  Judgments 


APPEALS, 


and  Orders. 


The  appellate  court  cannot  consider  as  a  ground  of  dismissal 
facts  outside  the  record  and  occurring  after  the  decree  appealed 
from  had  been  rendered,  unless  such  facts  had  been  pleaded  as  a 
release  of  error.* 

The  dismissal  by  the  supreme  court  for  lack  of  jurisdiction  is 
a  conclusive  adjudication  that  jurisdiction  lay  in.  the  appellate 
court,  and  a  party  cannot  afterwards  raise  the  question  there.* 

Where  jurisdiction  is  doubtful,  the  case  will  be  transferred  to 
the  supreme  court. ^ 

II.  Appealable  Judgments  and  Okders — 1.  Final  Judgments — 
a.  The  Rule  Stated. — Unless  statutes  otherwise  provide,  ques- 
tions arising  in  legal  proceedings  cannot  be  reviewed  in  an  appellate 
court  either  on  appeal  or  by  exception  until  a  final  decision  in  the 
cause  has  been  rendered  below.'* 


attorney  for  the  appellees,  which  mo- 
tion was  filed  but  not  copied  into  the 
record  of  the  case  on  appeal  to  the 
supreme  court,  no  proper  reason  for 
dismissal  is  stated.  Moore  v.  Will- 
iams,  132   111.   591,   22   Am.   St.   Rep. 

563- 

But  it  is  sufficient  if  the  record 
entry  of  the  motion  shows  that  the 
reasons  are  embodied  in  the  motion 
itself.     Randolph  v.   Emerick,   13  111. 

344- 

1.  Moore  v.  Williams,  132  111.  591, 
22  Am.  St.  Rep.  563;  Kern  v.  Zink,  55 
111.  449;  School  Trustees  v.  Hihler,  35 
111.  409. 

2.  State  V.  McGuire,  40  La.  Ann. 
378. 

3.  Musick  V.  Kansas  City,  etc.,  R. 
Co.,  43  Mo.  App.  326.  See  infra,  VI. 
Dismissal  of  Appeal. 

4.  Alabama. — Kendall  v.  Lassiter,  68 
Ala.  181;  Collins  v.  Louisville,  etc.,  R. 
Co.,  70  Ala.  533;  Jones  v.  Calloway,  56 
Ala.  46;  James  v.  Mosely,  47  Ala.  299. 

Georgia. — Allen  v.  Savannah,  9  Ga. 
286;  Evans  v.  Adams,  12  Ga.  44. 

Idaho. — Durant  v.  Comegys,  2  Idaho 
809. 

Illinois.  —  Hayes  v.  Caldwell,  10 
111.  35;  Pentecost  v.  Magahee,  5  111. 
326;  Cornelius  v.  Coons,  i  111.  37; 
Fleece  v.  Russell,  13  111.  31;  Keel  v. 
Bentley,  15  111.  228;  Parson  ».  Gorham, 
117  111.  137;  Coates  V.  Cunningham, 
80  111.  467;  Hedges  v.  Madison  County, 
6  111.  306;  Cunningham  v.  Loomis,  17 
111.  555;  Oder  V.  Putman,  22  111.  38; 
Lester  v.  Berkowitz,  125  111.  307; 
Highway  Com'rs  v.  Rock  Falls,  3  111. 
App.  464;  Phelps  z/.  Fickes,  63  111.  201; 
Gage  V.  Eich,  56  111.  297;  Frederick  v. 
Connecticut  River  Sav.  Bank,  106  111. 
147;  People  V.  Neal,  3  111.  App.  181. 


Indiana. — State  v.  Ely,  11  Ind.  313; 
Spaulding  v.  Thompson,  12  Ind.  477; 
Branham  v.  Ft.  Wayne,  etc.,  R.  Co., 
7  Ind.  524;  Pigg  V.  State,  9  Ind.  363; 
Slagle  V.  Bodmer,  58  Ind.  465;  Newell 
V.  Gatling,  7  Ind.  147;  Northcutt  v. 
Buckles,  60  Ind.  577;  State  v.  Miller, 
63  Ind.  475;  Cravens  v.  Chambers,  55 
Ind.  5;  HoUett  v.  Evans,  28  Ind.  61; 
Thiebaud  v.  Dufour,  57  Ind.  598; 
Lines  v.  Benner,  52  Ind.  195. 

Maryland. — Munnikuyson  v.  Dor- 
sett,  2  Har.  &  G.  (Md.)  374;  State 
V.  Cox,  2  Har.  &  G.  (Md.)  379;  Fleet 
V.  State  (Md.,  1891),  21  Atl.  Rep.  367. 

Massachusetts. — Boyce  v.  Wheeler, 
133  Mass.  554;  West  v.  Piatt,  124  Mass. 
353;  Kellogg  V.  Kimball,  122  Mass.  163; 
Gifford  V.  Rockett,  119  Mass.  71;  Hard- 
ing V.  Pratt,  119  Mass.  188;  Crompton 
Carpet  Co.  v.  Worcester,  1 19  Mass.  375 ; 
Hogan  z/.  Ward,  117  Mass.  67;  Marshall 
V.  Merritt,  13  Allen  (Mass.)  274. 

Michigan. — In  re  Hicks,  20  Mich. 
129;  Robens  v.  Videto,  33  Mich.  240; 
Crippen  v.  People,  8  Mich.  117;  Hall 
V.  Grovier,  25  Mich.  428;  Labar  v. 
Nichols,  22  Mich.  200;  Mower's  Ap- 
peal, 48  Mich.  441;  Brown  v.  Forsche, 
43  Mich.  492;  Willis  v.  Gimbert,  27 
Mich.  91;  Scriven  v.  Hursh,  39  Mich. 
98. 

Mississippi. — Lexington  Banki/.  Tay- 
lor, 2  Smed.  &  M.  (Miss.)  27;  Hecking- 
bottom  V.  Shell,  3  Smed.  &  M.  (Miss.) 
588;  Terry  v.  Robbins,  5  Smed.  &  M. 
(Miss.)  291 ;  Stebbins  v.  Niles,  13  Smed. 
&  M.  (Miss.)  307;  Pickle  v.  Holland, 
24  Miss.  566;  Dilworth  v.  Fooshee,  34 
Miss.  288;  Hartford  F.  Ins.  Co.  v. 
Green,  52  Miss.  332. 

Missouri. — Guardian  Sav.  Bank  z/. 
Reilly,  8  Mo.  App.  544 ;  Rogers  v. 
Gossnell,  51  Mo.  466;  St.  Joseph  Ter- 
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b.  What  is  a  Final  Judgment.— A  final  judgment  is  one 
which  leaves  nothing  to  be  judicially  determined  between  the 
parties  in  the  trial  court.*     It  must  finally  conclude  all  the  neces- 

tninal  R.  Co.  z'.  Hannibal,  etc.,  R.  Co.,  Wisconsin, — Stoppenbach    v.   Zohr- 

94   Mo.    535;    Wirt  v.    Dinan,   41    Mo.  laut,  21  Wis.  385. 

App.  241;  Evans  v.  Russell,  61  Mo.  37;  United  States. — Rutherford  f.  Fisher, 

Kansas  City  Cable   R.    Co.  v.  Kansas  4  Dall.  (U.   S.)  22;  Holcombe  v.   Mc- 

City,    29  Mo.    App.    95;    Richards   v.  Kusick,  20  How.  (U.  S.;  552;  Louisi- 

Johnson,  34  Mo.  App.  83;  Witthaus  v,  ana  Nat.  Bank  v.  Whitney,  121   U.  S. 

Washington  Sav.    Bank,  18  Mo.  App.  284;    Keystone    Manganese,  etc.,   Co. 

183;    Carr   v.    Holbrook,    i    Mo.    240;  f.  Martin,  132  U.  S.  91;  McGourkeyw. 

George  v.   Craig,  6  Mo.  648;  State  v.  Toledo,  etc.,   R.    Co.,    146  U.   S.   536; 

Pepper,  7  Mo.  348;  In  r^  McGrade,  24  Luxton  v.    North    River   Bridge    Co., 

Mo.  125;  Wood  V.  Phelps  County  Ct.,  147  U.  S.  337;  McLish  z/.  Roff,  141  U.  S. 

28  Mo.  119.  661. 

Nebraska. — Mills    v.   Miller,  2   Neb.  Canada. — Ontario,    etc.,     R.    Co.    v. 

299;  Rogers  v.  Russell,  11  Neb.  361.  Marcheterre,  17  Can.  Supreme  Ct.  141. 

Neiv  Jersey. — Dodd  v.  Lyon,  49  N.  J.  England. — Salaman  v.  Warner,  i  Q. 

L.    229;  Entries  v.  State,   47  N.   J.   L.  B.  734. 

140.  At   Common    Law.  —  The    rule   was 

New  York. — Paddock  v.   Springfield  stringently   applied    at   common    law, 

F.  &  M.  Ins.  Co.,  12  N.  Y.  591;  Hollis-  and   was  designed  to  avoid  the  inter- 

ter  Bank  v.  Vail,  15  N.  Y.  593;  Buffalo,  minable  delay  and  confusion    arising 

etc.,  R.  Co.  V.   Johnson,  42  N.  Y.  215;  from  multiplied  and  successive  appeals 

Pistor  w.  Hatfield,  46  N.  Y.  249;  Morris  from   interlocutory  decisions  on  mat- 

V.  Morange,  38  N.   Y.   172;    Yates  v.  ters   arising   in   the   progress   of   the 

People,  6  Johns.  (N.  Y.)  337;  Clason  cause  before  final  judgment.     It  was 

V.    Shotwell,    12    Johns.    (N.    Y.)   31;  held  also  l:hat  jurisdiction  could   not 

Jaques  v.  M.  E.  Church,  17  Johns.  (N.  be  divided  and  a  part  of  a  cause  re- 

Y.)  548;  Kanouse  v.  Martin,  6  How.  main  in  the   trial  court  while  a   part 

Pr.  (N.  Y.  Ct.  App.)  240.  was  transferred   to  an   appellate   tri- 

North  Carolina. — Luttrell  v.  Martin,  bunal     by    an    interlocutory    appeal. 

Ill  N.  Car.  528.  Metcalf'sCase,Coke'sRep.  ii;Hohorst 

Pennsylvania. — Murdock  v.  Martin,  v.    Hamburg    American    Packet    Co., 

132  Pa.  St.  86.  148  U.  S.  265;  Holcombe  z/.  McKusick, 

Rhode  Island. — Harris   v.  Angell,  16  20  How.  (U.  S.)  552;  U.  S.  v.  Girault, 

R.  I.  347.  II  How.  (U.  S.)  22;  Peet  v.  McGraw, 

Tennessee. — Evans  v.  Shields,  3  Head  21  Wend.  (N.  Y.)  667. 

(Tenn.)73.  Writ  of  Error. — So  a  writ  of   error 

Texas. — Hanks      v.     Thompson,     5  will  not  lie  until  final  judgment.   Jones 

Tex.  6;    Warren   v.   Shuman,  5    Tex.  v.  State,  70  Md.  326;  Gibson  v.  Wide- 

449;    Bradshaw  v.   Davis,  8  Tex.  345;  ner,  85  Tenn.  16;  Brady  z'.  Toledo,  etc., 

Hamman  z'.  Lewis,  34  Tex.  474;  Mar-  R.  Co..  73  Mich.  457. 

tin    V.   Crow,  28  Tex.    613;    Ewing  v.  At   common   law  the  reverse  of  the 

Kinnard,     2     Tex.    164;    Weppler    v.  rule  was  true:  a  writ  of  error  lay  from 

McMillan   Dall.   (Tex.)  502;    Republic  every    final    judgment    of   a   court    of 

z/.  Laughlin,  Dall.  (Tex.)  412;  Davis  z^.  record    following    the    common    law. 

Thomas,  3  Tex.   389;  Montague  First  Com.  z/.  Judges,  3  Binn.  (Pa.)273;  Cas- 

Nat.  Bank  v.  Robertson,  85  Tex.  578;  sel   v.    Duncan,    2  S.   &   R.   (Pa.)  57; 

Carswell    v.    Crowther    (Tex.    App.,  Harger  z/.  Washington  County,  12  Pa. 

1890),  16  S.  W.  Rep.  172.  St.  251. 

Virginia. — Baltimore,  etc.,  R.  Co.  z/.  1.   New  York  Produce  Bank  z/.  Mor- 

Wheeling,  13    Gratt.   (Va.)   40;    Arm-  ton,  42  N.  Y.  Super.  Ct.  476;  Sweet  v. 

strong  V.  Pitts,  13  Gratt.  (Va.)  235.  Merki,  27    111.  App.  245;  Wells  v.  Ho- 

Washittgton. — Olsen  v.  Newton,  3  gan,  Breese  (111.)  337;  Mahler  v.  Sin- 
Wash.  429.  sheimer,    20    111.    App.  401;   Avery  v. 

West  Virginia. — Middleton  z^.  Selby,  Babcock,  35  111.   175;  Hayes  v.   Cald- 

19    W.   Va.    167  ;    Core    v.    Strickler,  well,  10  111.  35;  Pentecost  v.  Magahee, 

24   W.    Va.  689;  Laidley  v.   Kline,  21  5  111.  321;  Ex  p.  Thompson,  93  111.  89; 

W.  Va.  21;  Childs  v.  Hurd,  25  W.  Va.  Brown  v.  Keyser,  5   Ind.  85;  Fordyce 

530.  V.   Montgomery  County,  28   Ind.  454; 
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sary  parties  on  the  merits,*  and  finally  dispose  of  the  subject- 
matter  of  the  controversy  ;*  but  to  constitute  a  final  appealable 
judgment  the  determination  of  the  right  of  the  parties  in  the 
particular  suit  only  is  requisite.'  It  is  not  necessary  that  final 
action  has  been  taken  in  ancillary  proceedings,  as  in  attachment.* 


Burson  v.  New  York  Nat.  Park  Bank, 
40  Ind.  173;  Henson  v.  Walts,  40  Ind. 
170;  Harrison  v.  Thurston,  11  Fla. 
307;  Branch  v.  Branch,  5  Fla.  447; 
McKinnon  v.  McCollum,  6  Fla.  376; 
Kennedy  v.  Morrison,  31  Tex.  207; 
Cannon  v.  Hemphill,  7  Tex.  184;  Scott 
V.  Burton,  6  Tex.  322;  West  v.  Bogby, 
12  Tex.  34;  Angevine  v.  Ward,  66 
Ind.  460;  Ward  v.  Angevine,  46  Ind. 
415;  Carpenter  v.  Myers,  90  Mich. 
209. 

A  judgment  "  that  the  plaintiff  take 
nothing  by  his  declaration  in  this 
cause,  and  that  defendant  do  have 
and  recover  of  the  plaintiff  his  costs 

now  taxed  at dollars  and 

cents,"  is  a  final  judgment.  Sedgwick 
V.  Dawkins,  18  Fla.  335. 

A  judgment  is  final  beyond  question 
when  the  jurisdiction  of  the  trial  court 
is  exhausted  and  the  question  it  de- 
cided gone  from  its  control  forever. 
State  V.  Sutterfield,  54  Mo.  394; 
Champ  V.  Kendrick,  130  Ind.  546; 
Western  Union  Tel.  Co.  v.  Locke,  107 
Ind.  9. 

TJ.  8.  Courts. — In  Bostwick  v.  Brin- 
kerhofif,  106  U.  S.  3,  it  was  said:  "A 
judgment  or  decree  to  be  final,  within 
the  meaning  of  that  term  as  used  in 
the  acts  of  congress  giving  this  court 
jurisdiction  on  appeals,  and  writs  of 
error  must  terminate  the  litigation  be- 
tween the  parties  on  the  merits  of  the 
case,  so  that  if  there  should  be  an 
affirmance  here,  the  court  below  would 
have  nothing  to  do  but  to  execute  the 
judgment  or  decree  it  had  already 
rendered."  To  the  same  effect,  Ben- 
jamin V.  Dubois,  118  U.  S.  48. 

Wisconsin. — Under  the  Code  of  Wis- 
consin a  judgment  is  "a  final  deter- 
mination of  the  rights  of  the  parties 
in  the  action;"  and  there  is  no  such 
thing  as  an  interlocutory  judgment. 
Hower  v.  Buckingham,  36  Wis.  409. 

1.  Liliensterne  w.  Lewis  (Tex.,  1889), 
12  S.  W.  Rep.  750;  Frank  v.  Tatum 
(Tex.  Civ.  App.,  1892),  20  S.  W.  Rep. 
869;  Martin  v.  Crow,  28  Tex.  614; 
Simpson  v.  Bennett,  42  Tex.  241; 
Linn  v.  Arambould,  55  Tex.  611; 
Whitaker  v.  Gee,  61  Tex.  217;  Mignon 


V.  Brinson,  74  Tex.  18;  Missouri  Pac. 
R.  Co.  V.  Scott,  78  Tex.  360;  Hutchin- 
son V.  Ayers,  117  111.  558;  Chadwick 
V.  Ober,  70  Pa.  St.  264. 

Dismissal.  —  Thus  no  appeal  can  be 
taken  from  a  judgment  of  dismissal 
as  to  a  portion  only  of  coparties. 
Hohorst  z/.  Hamburg-American  Packet 
Co.,  148  U.  S.  262;  Frow  V.  De  La 
Vega,  15  Wall.  (U.  S.)  552;  Packer  z/. 
Roberts,  44  111.  App.  232. 

Decree. — A  final  appealable  decree 
cannot  be  made  separately  against  one 
of  several  defendants  upon  a  joint 
charge  against  all  while  the  case  is 
still  pending  as  to  the  codafendants. 
Frow  V.  De  La  Vega,  15  Wall.  (U.  S.) 
552;  Hohorst  V.  Hamburg -American 
Packet  Co.,  148  U.  S.  265. 

But  a  decree  disposing  of  every 
ground  of  contention  betw^een  the 
parties  except  as  to  the  ascertainment 
of  an  amount  in  a  matter  separable 
from  the  other  subjects  of  controversy, 
and  affecting  only  some  of  the  defend- 
ants, may  be  treated  as  final,  though 
retained  for  the  determination  of  the 
separable  matter.  Hill  v.  Chicago, 
etc.,  R.  Co.,  140  U.  S.  52. 

Decree  Pro  Confesso. — In  Stewart  v. 
Masterson,  131  U.  S.  151,  it  was  held 
that  where  a  bill  is  taken  as  con- 
fessed by  one  of  two  defendants  be- 
fore a  decree  is  made  dismissing  the 
bill  on  demurrer  as  to  the  other  de- 
fendant, the  latter  may  appeal  from 
the  order  of  dismissal,  although  the 
case  does  not  dispose  of  the  cause  as 
to  his  codefendant. 

2.  Champ  v.  Kendrick,  130  Ind.  546; 
State  V.  Templin,  122  Ind.  235;  Mas- 
terson V.  Williams  (Tex.,  1891),  11  S. 
W.  Rep.  531;  Mignon  v.  Brinson,  74 
Tex.  18;  Schultz  v.  McLean,  76  Cal. 
608;  Watkins  v.  Mason,  11  Oregon  72; 
Schriver  v.  Eckenrode,  94  Pa.  St.  456. 

3.  Belt  V.  Davis,  i  Cal.  138;  Weston 
V.  Charleston,  2  Pet.  (U.  S.)  449. 

4.  McCreary  v.  Taylor,  38  Ark. 
393- 

Review. — But  upon  such  appeal  er- 
rors in  the  unfinished  ancillary  pro- 
ceedings will  not  be  considered.  Mc- 
Creary V.  Taylor,  38  Ark.  393. 
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A  direction  in  the  judgment  that  parties  may  apply  for  future  re- 
lief,* or  the  fact  that  further  orders  of  the  court  are  necessary  to 
carry  it  into  effect,  does  not  make  it  interlocutory^* 

Execution. — The  right  of  appeal  is  not  confined  to  judgments 
upon  which  an  execution  may  issue. ^  It  extends  to  any  final 
determination  of  an  action,  whether  by  order  of  the  court  or  a 
technical  judgment.* 


1.  New  York  Produce  Bank  v.  Mor- 
ton, 42  N.  Y.  Super.  Ct.  476. 

2.  Perkins  v.  Sierra  Nevada  Silver 
Min.  Co.,  10  Nev.  415;  Mills  v.  Hoag, 
7  Paige  (N.  Y.)  19;  Quackenbush  v. 
Leonard,  10  Paige  (N.  Y.)  136;  Dick- 
enson V.  Codwise,  11  Paige  (N.  Y.)  189; 
Stovall  V.  Banks,  10  Wall.  (U.  S.)  586; 
Stebbinsz*.  Niles,  13  Smed.&  M.  (Miss.) 
307;  ^Cromwell  z/.  Craft,  47  Miss.  44. 

Assessment  of  Damages. — A  judgment 
rendered  for  plaintiff  leaving  the  ques- 
tion of  assessment  of  damages  open  is 
not  final.  Riley  v.  Farnsvvorth,  116 
Mass.  225. 

Accounting. — In  New  York  a  judg- 
ment which  adjudicates  the  rights  of 
the  parties,  but  directs  an  account  to  be 
taken  before  a  referee,  is  interlocutory. 
McKeown  v.  Officer,  127  N.  Y.  687.  See 
Final  Decrees,  infra. 

3.  Tappan  v.  Bruen,  5  Mass.  193  ; 
Bemis  v.  Faxon,  2  Mass.  141. 

Thus  it  lies  from  an  order  to  arrest 
a  judgment  or  stay  all  proceedings  in 
an  action.     Tappan  v.  Bruen,  5  Mass. 

193- 

4.  Tappan  v.  Bruen,  5  Mass.  193; 
Cole  V.  Peniwell,  5  Blackf.  (Ind.)  175. 

So  an  appeal  will  lie  from  an  order 
quashing  a  writ  of  capias  ad  responden- 
dum. Cole  V.  Peniwell,  5  Blackf. 
(Ind.)  175- 

Definition. — A  final  judgment  in- 
cludes definitive  decrees  and  orders  in 
the  nature  of  judgment.  In  re  Road 
in  Salem  Tp.,  103  Pa.  St.  250;  Belt  v. 
Davis,  I  Cal.  137;  Clason  v.  Shotwell, 
12  Johns.  (N.  Y.)  31. 

It  is  not  necessary  that  the  decision 
be  technically  a  judgment  or  that  the 
proceedings  be  capable  of  enrolment 
so  as  to  constitute  a  technical  record. 
Clason  V.  Shotwell,   12  Johns.  (N.  Y.) 

31- 

Action  of  Nuisance. — An  order  for  the 
removal  of  a  nuisance  entered  on  a 
verdict  of  guilty  on  trial  for  nuisance 
is  in  effect  a  final  judgment.  Crippen 
V.  People,  8  Mich.  117. 

Action  to  Quiet  Title. — A  judgment 
that  defendant  bring  suit  or  be  forever 


barred  in  an  action  to  quiet  title,  is  final. 
Bredell  v.  Alexander,  8  Mo.  App.  no. 

Action  to  Eeview  a  Judgment. — A 
judgment  in  an  action  to  review  a 
judgment  either  granting  or  refusing  a 
review  is  a  final  judgment.  Brown  v. 
Keyser,  53  Ind.  85. 

Writ  of  Possession. — An  appeal  may 
be  prosecuted  by  the  tenant  from  a 
writ  of  possession  issued  against  him 
at  the  instance  of  a  purchaser  at  sale 
under  foreclosure.  Creighton  v.  Plan- 
ters', etc..  Bank,  3  Ala.  156. 

In  Misdemeanor  Judgment. — A  misde- 
meanor judgment  imposing  a  fine  is 
final  although  it  fails  to  order  issuance 
of  execution,  since  it  can  be  enforced 
by  capias  pro  fine  or  by  execution,  or 
by  both.  Ex  p.  Dickerson,  30  Tex. 
App.  448;  Terry  v.  State,  30  Tex.  App. 
408. 

Minor. — A  judgment  in  favor  of  a 
minor,  although  without  in  express 
terms  mentioning  or  disposing  of  the 
next  friend,  is  final  for  purposes  of  ap- 
peal. Texas  Cent.  R.  Co.  v.  Stuart, 
I  Tex.  Civ.  App.  642:  Galveston  City 
R.  Co.  V.  Hewitt,  67  Tex.  473;  Galves- 
ton Oil  Co.  V.  Thompson,  76  Tex.  235; 
Island  City  Sav.  Bank  v.  Wales,  3  Tex. 
App.  (Civ.  Cas.)244. 

Set-off. — A  judgment  directing  that 
plaintiff  recover  a  certain  sum,  without 
costs,  and  defendants  a  like  sum,  and 
that  they  be  set  off  against  each  other, 
is  appealable.  Howland  v.  Coffin,  47 
Barb.  (N.  Y.)653. 

Audita  Querala. — An  appeal  lies  to  a 
judgment  upon  a  writ  of  audita  que- 
rala. Gordonier  v.  Billings,  77  Pa.  St. 
502. 

Judgment  on  Writ  of  Error. — A  judg- 
ment on  a  writ  of  error  or  motion  in 
error  is  a  final  judgment.  Finch  v. 
Ives,  24  Conn.  390. 

Order  Rescinding  an  Appeal. — An  ap- 
peal may  be  taken  from  an  order  re- 
scinding an  appeal  as  improvidently 
granted.  State  v.  Judge,  32  La.  Ann. 
814. 

In  Condemnation  Proceedings.  — A  judg- 
ment   setting    aside    an   award   of    a 
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c.  Universality  of  the  Rule — Probate  Matters. — The 
rule  that  an  appeal  can  only  be  prosecuted  from  a  final  judg- 
ment applies  to  all  tribunals  from  whose  action  an  appeal  lies, 
except  as  otherwise  provided  by  statute.  Thus  appeals  from 
probate  courts  must  be  from  such  sentence,  order,  or  decree  as 
constitutes  a  final  disposition  of  the  subject-matter.* 

sheriff's  jury  allowing  damages  for  lay- 
ing out  a  town  way  is  a  judgment 
"  founded  on  matters  of  law  apparent 
on  the  record,"  within  a  statute  allow- 
ing appeals  from  such.  Parker  v. 
Framingham,  8  Met.  (Mass.)  260. 

Or  a  judgment  entered  on  the  ver- 
dict of  a  jury  revising  the  determina- 
tion of  a  city  council  assessing  land 
damages  for  a  highway.  Valentine  v. 
Boston,  20  Pick.  (Mass.)  2or;  Lanes- 
borough  V.  Berkshire  County,  22  Pick. 
(Mass.)  278;  Patton  v.  Springfield,  99 
Mass.  627. 

Texas. — Article  2200  of  Rev.  Stat. 
Texas,  which  allows  an  appeal  from 
"  any  decision,  order,  decree,  or  judg- 
ment of  the  county  court,"  applies  to 
such  orders,  decisions,  and  judgments 
as,  at  the  end  of  a  term,  would  be  held 
conclusive  as  adjudicative  of  some  con- 
troverted question  of  right,  unless  set 
aside  by  an  appellate  or  revisory  pro- 
ceeding, Lehman  v.  Gajusky,  75  Tex. 
566;  or  an  order  rejecting  an  account 
of  an  administrator  and  directing  him 
to  file  a  report  on  a  stated  basis, 
Davenport  v.  Hervay,  30  Tex.  325;  or 
an  order  sustaining  exceptions  to  a 
guardian's  report  and  ordering  him  to 
file  a  new  report,  Halbert  v.  Alford, 
82  Tex.  297. 

North  Carolina. — In  special  proceed- 
ings raising  issues  of  fact  commenced 
before  the  clerk,  no  judgment  can  be 
rendered,  but  the  case  must  be  trans- 
ferred to  the  court  for  trial.  It  is  only 
on  questions  of  law  where  the  clerk 
must  give  judgment  that  an  appeal  can 
be  taken.  Powell  v.  Morisey,  98  N. 
Car.  426. 

1.  Adams  v.  Adams,  21  Vt.  162; 
Kimball  v.  Kimball,  19  Vt.  579;  French 
V.  Winsor,  24  Vt.  402;  Hodges  v. 
Thacher,  23  Vt.  445;  Regan  v.  Stone, 
4  Smed.  &  M.  (Miss.)  6qi;  Prewett  v. 
Crump,  23  Miss.  574;  Cowden  v.  Do- 
bynes,  24  Miss.  486;  Morris  v.  Morris, 
27  Miss.  370;  Ricard  v.  Smith,  37  Miss. 
644;  Wiggle  T>.  Owen,  43  Miss.  158; 
Henry  z/.  McKerlie,  78  Mo.  416;  Mc- 
Vey  V.  McVey,  51  Mo.  406;  Jackson  v. 
Magruder,  51  Mo.  55;  Tutt  v.  Boyer, 
51  Mo.  425. 


Construction  of  Statute. — A  statute 
allowing  an  appeal  to  be  taken  from 
"  any  order,  decision,  or  decree  "  of  a 
probate  court  has  been  held  to  em- 
brace only  final  orders,  decisions,  or 
decrees.  Aultman  v.  Seiberling  Co., 
31  Ohio  St.  201. 

Befusal  to  Proceed. — Where  the  pro- 
bate court  declines  to  proceed  with  the 
administration  of  an  estate  the  remedy 
is  by  mandamus,  not  appeal.  Ex  p. 
Jones,  I  Ala.  15;  Shadden  v.  Sterling, 
23  Ala.  518;  Brennanz'.  Harris,  20  Ala. 
185. 

Probate  Court  Hecreea— Predate  of 
Will. — The  decision  of  the  probate 
court  admitting  or  rejecting  a  will  of- 
fered for  probate  is  a  final  appealable 
order  or  decree.  Ormsby  v.  Webb, 
134  U.  S.  47;  In  re  Penniman,  20 
Minn.  245;  Preston  v.  Fidelity  Trust, 
etc.,  Co.  (Ky.,  1893),  22  S.  W.  Rep.  319; 
or  an  order  refusing  to  allow  a  cer- 
tified copy  of  a  will  probated  in  an- 
other state  to  be  filed  and  recorded. 
Williams  z/.  Saunders,  5  Coldw.  (Tenn.) 
82. 

Issue  on  the  Facts. — The  action  of  a 
probate  court  in  directing  an  issue  on 
the  facts  affecting  the  probation  of  a 
will  is  not  final  or  appealable.  Iti  re 
Hooper's  Estate,  152  Pa.  St.  105; 
Schwilke's  Appeal,  100  Pa.  St.  631; 
McCarter's  Appeal,  78  Pa.  St.  401; 
Robinson's  Estate,  11  Phila.   (Pa.)  37. 

But  its  refusal  to  so  direct  where  a 
matter  of  statutory  right,  isappealable, 
but  not  otherwise.  Schwilke's  Appeal, 
100  Pa.  St.  628;  Thompson's  Appeal, 
103  Pa.  St.  603. 

New  York. — An  order  denying  a  mo- 
tion to  dismiss  a  petition  to  revoke  the 
probate  of  a  will  is  not  appealable  to 
the  general  term  of  the  supreme 
court.  Matter  of  Phalen,  51  Hun  (N. 
Y.)  208. 

Continuance. — A  decree  continuing  a 
cause  contesting  the  probate  of  a  will 
for  further  proof  is  unappealable. 
Morris  v.  Morris,  27  Miss.  370. 

Orders  Affecting  Letters  of  Administra- 
tion.— An  order  granting  or  revoking 
letters  testamentary  is  a  final  decree, 
Schwilke's  Appeal,   100  Pa.    St.    631; 
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d.  In  Insolven'CY  Proceedings. — Under  statutes  formulating 


Miller's  Appeal,  32  Neb.  480;  In  re 
Davis'  Estate,  11  Mont.  196;  In  re 
Bellows'  Estate,  60  Vt.  224;  In  re 
Shaw's  Estate,  81  Me.  207;  In  re  Heldt's 
Estate,  98  Cal.  553;  7«r^  Harland's  Es- 
tate, 64  Cal.  379;  or  an  order  refusing 
to  revoke  letters  of  administration, 
Owens  V.  Link,  48  Mo.  App.  534; 
Clemens  v.  Walker,  40  Ala.  189;  or 
imposing  conditions  in  allowing  letters 
of  administration  to  issue.  In  re  Pic- 
quet,  5  Pick.  (Mass.)  65. 

Missouri. — No  appeal  lies  in  Mis- 
souri from  an  order  of  the  probate 
court  appointing  an  administrator. 
States.  Fowler  (Mo.,  1891),  18  S.  W. 
Rep.  968. 

Distribution. — An  order  of  a  district 
court  in  a  probate  proceeding  distrib- 
uting an  estate  is  a  final  appealable 
judgment,  In  re  McFarland's  Estate, 
10  Mont.  445;  or  an  order  for  the  dis- 
tribution of  all  the  personalty  of  an 
estate,  Ex  p.  Harrison,  7  Ala.  736; 
Andrews  v.  Hall,  15  Ala.  85;  or  de- 
cree confirming  a  commissioner's  re- 
port dividing  personalty  under  a 
will,  May  v.  May,  28  Ala.  141;  or  an 
order  refusing  to  distribute  money  in 
the  hands  of  an  executor,  Bellinger 
V.  Ingalls,  21  Oregon  193. 

Payment  into  Court.  —  A  judgment 
against  an  administrator  for  a  sum  of 
money  directing  him  to  pay  it  into 
court  to  await  the  further  order  of  the 
court  and  distribution  according  to 
law,  is  final.  Gray  v.  Cook,  24  How. 
Pr.  (N.  Y.  Super.  Ct.)  432;  New 
York  Produce  Bank  v.  Morton,  42  N. 
Y.  Super.  Ct.  476;  Whitaker  v.  Spark- 
man,  30  Fla.  377. 

Partial  Distribution. —  But  no  appeal 
lies  in  favor  of  a  personal  representa- 
tive from  a  decree  of  partial  distribu- 
tion unless  by  statute.  Johnston  v. 
Fort,  30  Ala.  78;  McAllister  v.  Thomp- 
son, 32  Ala.  497;  Harrison  v.  Meadors, 
41  Ala.  274.  See  Alabama  Rev.  Code, 
sec.  2246. 

Accounting. — A  judgment  or  decree 
rendered  upon  the  annual  or  partial 
settlement  of  an  executor's  or  adminis- 
trator's account  is  final  where  execu- 
tion may  issue  thereon.  Lehman  v. 
Robertson,  84  Ala.  490;  Savage  v. 
Benham,  11  Ala.  49;  Harrison  v.  Mea- 
dors, 41  Ala.  274;  Thompson  v.  Hunt, 
22  Ala.  517;  In  re  Couts'  Estate,  87 
Cal.  480;  Cook  V.  Horton,  129  Mass. 
527- 


Ordinarily  no  appeal  can  be  taken 
from  the  annual  settlement  of  a  guard- 
ian's or  executor's  account,  since  it 
binds  nobody,  State  v.  Hoster,  61  Mo. 
544;  or  from  an  order  setting  aside  an 
order  allowing  an  executor's  annual 
account,  Dunne's  Estate,  53  Cal.  631. 

No  appeal  lies  from  an  order  disal- 
lowing an  executor's  account  because 
an  executor  has  not  charged  himself 
with  a  certain  amount,  but  not  ascer- 
taining the  amount.  Cook  v.  Horton, 
129  Mass.  527. 

And  a  decree  upon  an  account  taken 
against  an  administrator  upon  appli- 
cation of  a  creditor  without  citing  next 
of  kin  is  not  final.  Bronson  v.  Ward, 
3  Paige  (N.  Y.)  189;  Stone  v.  Morgan, 
ID  Paige  (N.  Y.)  615;  Guild  v.  Peck, 
II  Paige  (N.  Y.)  475. 

Interlocutory  orders  settling  the  ac- 
count of  an  administrator,  but  not  dis- 
charging him  from  his  trust,  are  not 
appealable.  In  re  Rose,  80  Cal.  170; 
McCrea  v.  Haraszthy,  51  Cal.  147; 
Runyon's  Estate,  53  Cal.  196;  Dunne's 
Estate,  53  Cal.  631. 

An  order  sustaining  objections  to 
an  executor's  or  administrator's  ac- 
count is  appealable.  In  re  Dewar's 
Estate,  10  Mont.  422. 

A  decree  on  a  final  account  of  an  ad- 
ministrator allowing  certain  items  and 
disallowing  others,  and  awarding  the 
payment  of  certain  sums  in  partial  dis- 
tribution is  final  and  appealable,  al- 
though it  continues  the  final  account. 
McDonald  v.  McDonald,  68  Miss.  689. 

A  decree  or  order  compelling  an  ex- 
ecutor or  administrator  to  file  a  final 
account  is  appealable,  Bellinger  v. 
Ingalls,  21  Oregon  193;  French  v. 
Winsor,  24  Vt.  402;  or  dismissing  a 
petition  to  compel  a  settlement  of  a  de- 
cedent's estate  by  an  administrator, 
Howard  v.  Howard,  26  Ala.  682. 

Claims  against  Estate. — The  refusal 
to  appoint  commissioners  to  examine 
the  claims  of  decedent's  creditors 
against  his  insolvent  estate  is  final 
and  appealable.  Bucknam  v.  Phelps, 
6  Mass.  448. 

Recovery  of  Property. — An  order  in  an 
action  for  the  recovery  of  property  by 
an  heir,  determining  that  a  defendant 
has  property  of  the  estate,  and  order- 
ing an  administrator  to  sue  for  its  re- 
covery, is  interlocutory  and  unappeal- 
able, In  re  Pyles'  Estate,  82  Iowa  144; 
and  an  investigation  and  computation 
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only  of  a  claim  against  an  estate, 
Philips  V.  Ward,  51  Mo.  295;  Cohen 
V.  Atkins,  73  Mo.  163;  or  reviewing  a 
commission  of  claims  on  an  estate, 
Timothy  v.  Farr,  42  Vt.  43;  or  an  or- 
der striking  off  the  withdrawal  of  a 
claim  against  an  estate,  Catterson's 
Appeal,  100  Pa.  St.  11. 

California. — An  order  denying  a  mo- 
tion to  vacate  an  order  denying  a  pe- 
tition of  an  executor  for  allowance  of 
compensation  for  extraordinary  ser- 
vices is  not  appealable,  In  re  Walker- 
ly's  Estate,  94  Cal.  352;  since  appeals 
in  probate  matters  can  be  taken  only 
from  judgments  or  orders  embraced 
within  sub.  3,  §  963,  Code  Civ.  Pro. 
Cal.,  In  re  Walkerly's  Estate,  94  Cal. 
352;  Calahan's  Estate,  60  Cal.  232;  In 
re  Dean's  Estate,  62  Cal.  613:  In  re 
Moore's  Estate,  86  Cal.  58;  In  re 
Wiard's  Estate,  83  Cal.  619. 

In  Ohm  V.  Judge, 82  Cal.i6o,itis  said, 
"The  constitutional  expression  that 
appeals  lie  '  in  all  such  probate  mat- 
ters as  may  be  provided  by  law,'  ex- 
cludes appeals  in  probate  matters  not 
provided  for  by  law." 

Administration.  —  No  appeal  lies, 
therefore,  from  an  order  denying  a 
petition  for  the  revocation  of  letters 
of  administration,  Montgomery's  Es- 
tate, 55  Cal.  210;  or  orders  appointing 
or  refusing  to  appoint  special  admin- 
istrators, Montgomery's  Estate,  55 
Cal.  210;  Ohm  v.  Judge,  82  Cal.  160; 
since  not  included  within  sub.  3,  art. 
963,  Code  Civ.  Pro.,  which  provides 
for  appeals  only  from  orders  granting, 
refusing,  or  revoking  such  letters. 

Claims. — An  appeal  will  lie  from  a 
refusal  of  a  probate  court  to  allow 
claims  against  estate.  Corning  v. 
Ryan,  3  Colo.  525. 

An  order  dismissing  a  petition  to 
compel  an  e.xecutor  to  refund  mon- 
eys paid  in  purchase  of  lands  sold 
by  the  executor  under  the  will  is  not 
a  decree  rejecting  a  debt  or  claim 
against  an  estate,  within  Cal.  Code 
Civ.  Pro.  §  963,  authorizing  an  appeal 
from  such  decrees.  In  re  Williams' 
Estate  (Cal.,  1893),  32  Pac.   Rep.  241. 

Attorney's  Fees. — An  order  directing 
an  administrator  to  pay  an  attorney's 
fees  for  service  to  an  estate  is  appeal- 
able as  a  final  order  allowing  a  claim 
against  the  estate.  Stuttmeister  v. 
San  Francisco,  72  Cal.  487. 

But  an  order  authorizing  an  execu- 


tor to  mortgage  the  lands  of  an  estate 
is  an  order  directing  the  conveyance 
of  real  estate  within  §  963,  Code  Civ. 
Pro.,  allowing  an  appeal  from  a  judg- 
ment or  order  against  or  in  favor 
of  directing  the  partition  sale  or  con- 
veyance of  real  property.  McConnell 
V.  Colusa  County  Ct.,  74  Cal.  217. 

An  order  of  the  probate  court  au- 
thorizing an  executor  to  mortgage 
property  of  the  estate  is  appealable 
under  §  963,  Code  Civ.  Pro.  Cal., 
granting  appeals  from  an  order  di- 
recting a  conveyance  of  real  property. 
McConnell  v,  Colusa  County  Ct.,  74 
Cal.  217. 

An  applicant  for  the  appointment 
of  executrix  may  appeal  from  an 
order  denying  her  motion  for  a  new 
trial  when  found  incompetent  on  the 
former  trial.  In  re  Banquier's  Estate, 
88  Cal.  313;  In  re  Moore's  Estate 
(Cal.,  1891),  26  Pac.  Rep.  787. 

Sale  by  Executor. — An  order  confirm- 
ing a  sale  made  by  an  executor  under 
a  power  contained  in  a  will  is  ap- 
pealable under  Code  Civ.  Pro.  Cal., 
§  963,  allowing  an  appeal  from  an 
order  against  or  in  favor  of  directing 
a  conveyance  of  real  property.  In  re 
Pearson's  Estate,  98  Cal.  603. 

Homestead. — An  order  or  decree  con- 
firming the  report  of  commissioners  to 
set  out  a  homestead  is  a  final  appeal- 
able order.  Byram  v.  Byram,  27  Vt. 
295;  True  V.  Morrill,  28  Vt.  672. 

Kansas. — No  appeal  can  be  taken 
from  the  action  of  the  board  of 
county  commissioners  on  the  appli- 
cation of  a  probate  judge  for  addi- 
tional fees.  Linton  v.  Linn  County, 
7  Kan.  79. 

Security. — An  order  commanding  an 
administrator  to  show  cause  why  he 
should  not  be  required  to  furnish  ad- 
ditional security  is  appealable.  Dene- 
gre  V.  Bayhi,  35  La.  Ann.  255. 

An  order  of  the  court  requiring  an 
executor  to  give  a  bond  when  ex- 
pressly relieved  by  the  will  is  appeal- 
able. Williams  v.  Pointer,  3  Lea 
(Tenn.)  366. 

Order  of  Sale.— An  appeal  does  not 
lie  from  an  order  of  sale  made  by  a 
probate  court.  Robinson  v.  Glancy, 
69  Pa.  St.  89. 

The  appeal  should  be  taken  from 
the  order  confirming  or  refusing  to 
confirm  the  sale.  Robinson  v.  Glancy, 
69  Pa.  St.  8g;  Snodgrass's  Appeal,  96 
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be  prosecuted  only  from  final  decisions  unless  statutory  provision 
is  made  for  interlocutery  appeals.* 


Pa.  St.  420;  Ferree  v.  Com.,  8  S.  &  R. 
(Pa.)  312;  Gesell's  Appeal,  84  Pa.  St. 
238. 

Sale. — A  probate  court  decree  re- 
fusing to  grant  the  application  of  an 
administrator  to  be  empowered  to  sell 
lands  to  pay  debts  of  the  estate  is 
final.  Spence  v.  Parker,  57  Ala.  196; 
Furgusoa  v.  Carson,  13  Mo.  App.  29. 

Beopening  Decree. — The  denial  of  a 
petition  that  the  probate  court  reopen 
and  revise  its  decree  upon  an  account- 
ing, s®  as  to  charge  an  administrator 
with  assets  not  mentioned  therein,  is 
appealable.  Adams  v.  Adams,  21  Vt. 
162;  Smith  V.  Rix,  9  Vt.  240. 

Guardians. — An  order  appointing  a 
guardian  of  a  child  is  discretionary 
and  unappealable.  Ramsay  v.  Thomp- 
son, 71  Md.  315;  Compton  v.  Comp- 
ton,  2  Gill  (Md.)  241;  Johnson  v. 
Brannaman,  10  Md.  495;  Gray's  Ap- 
peal, 96  Pa.  St.  243;  Adams  v.  Specht, 
40  Kan.  387.  So  an  order  setting 
aside  a  previous  order  discharging  a 
guafrdian  is  not  appealable.  Lehman 
V.  Gajusky,  75  Tex.  566. 

An  order  of  a  probate  court  which 
requires  a  guardian  to  pay  over  the 
amount  of  a  judgment  as  garnishee  in 
a  suit  against  his  ward  is  final  and  ap- 
pealable. Coffin  V.  Eisiminger,  75 
Iowa  30. 

Or  settling  a  guardian's  account 
and  fixing  an  amount  due  the  estate 
from  him.  Farrar  v.  Parker,  3  Allen 
(Mass.)  556. 

An  appeal  lies  from  an  order  ap- 
pointing a  guardian  to  an  idiot, 
Shumway  v.  Shumway,  2  Vt.  339; 
Sensemans'  Appeal,  21  Pa.  St.  331; 
but  not  from  an  order  refusing  to 
appoint,  Nimblet  v.  Chaffee,  24  Vt. 
628;  or  removing  or  discharging  the 
committee  of  a  lunatic.  Dean's  Ap- 
peal, 90  Pa.  St.  106;  Black's  Case,  18 
Pa.  St.  434;  Matter  of  Griffin,  5  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  96. 

An  order  denying  a  motion  of  a 
ward  to  terminate  a  guardianship  is 
discretionary  and  unappealable.  Hiett 
V.  Nebergall  (Ohio,  1888),  17  N.  E. 
Rep.  558. 

Missouri. — An  order  of  a  probate 
court  revoking  the  appointment  of  a 
guardian  for  a  minor  is  appealable  as 
a  final  appealable  order.  State  v. 
Allen,  92  Mo.  20. 

Suit  on  Bond. — Authorizing  an  action 


on  an  administrator's  bond  is  interloc- 
utory. In  re  Jones,  8  Pick.  (Mass.)  121; 
but  an  order  refusing  leave  to  sue 
thereon  is  appealable,  Richardson  v. 
Oakman,  15  Gray  (Mass.)  57;  Rich- 
ardson V.  Hazelton,  loi  Mass.  108; 
Bennett  v.  Woodman,  116  Mass.  518; 
Robbins  v.  Hayward,  16  Mass.  526. 

Homestead. — An  order  adjudicating 
the  estate  of  a  surviving  husband 
or  wife  in  a  homestead  is  appealable. 
Mintzer  v.  St.  Paul  Trust  Co.,  45 
Minn.  323. 

Partnership. — A  decree  of  a  probate 
court  on  the  annual  settlement  of 
accounts  by  a  surviving  partner  is 
not  appealable.  Barnes  v.  Rees,  43 
Mo.  App.  295. 

Montana. — Under  Mont.  Code  Civ. 
Pro.,  §  421,  an  appeal  may  be  taken 
from  an  order  of  the  probate  court 
granting  or  refusing  a  change  of  the 
place  of  trial  of  probate  of  will.  In . 
re  Davis'  Estate,  11  Mont.  i. 

1.  In  re  Goldsmith's  Estate,  12 
Oregon  414;  Mitchell  v.  Powers,  16 
Oregon  490;  Louisville  Mfg.  Co.  v. 
Brown  (Ala.,  1893),  13  So.  Rep.  15; 
State  V.  Ellis,  40  La.  Ann.  818;  Detroit 
First  Nat.  Bank  v.  Barnum  Wire,  etc., 
Works,  58  Mich.  315. 

Interlocutory  orders  in  insolvency 
of  a  purely  administrative  characterare 
not  appealable  as  invading  the  merits 
or  affecting  a  substantial  right.  Brown 
V.  Minnesota  Thresher  Mfg.  Co.,  44 
Minn.  322. 

Accounting. — So  no  appeal  lies  from 
an  order  requiring  an  assignee  for  the 
benefit  of  creditors  to  render  an  ac- 
count of  the  estate  of  the  insolvent. 
Rosenthal  v.  Levy,  73  Cal.  9. 

Petition. — Or  refusing  to  grant  a 
petition  for  a  meeting  of  creditors. 
Harper  z*.  Creditors,  3  Martin  (La.)  322. 

Syndic. — Or  rejecting  the  claims  of 
appellant  to  be  recognized  as  a  syndic 
under  the  proceedings  of  a  creditor's 
meeting.  Lesseps  v.  Creditors,  7  La. 
Ann.  624. 

Or  requiring  a  syndic  to  pay  over 
money  to  assignees  of  a  creditor  claim- 
ing it.  Williamson  v.  Creditors,  5 
Martin  (La.)  618. 

A  suspensive  appeal  cannot  be  taken 
from  a  judgment  or  decree  appointing 
a  provisional  syndic  in  an  insolvency 
proceeding.  State  v.  Ellis,  40  La.  Ann, 
818. 
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e.  Statutory  Provisions. — But  where  a  statute  allows  an  ap- 
peal from  "all  decisions"  or  "any  decision  "  of  a  tribunal,  it  is 
not  limited  to  final  decisions.* 


Verification. — Or  requiring  an  invol- 
untary insolvent  to  verify  his  schedule 
and  inventory.  In  re  Abbott,  74  Cal. 
381. 

Commissioners. — Or  appointing  com- 
missioners of  an  insolvent  estate. 
Putney  v.  Fletcher,  140  Mass.  596; 
Greenwood  v.  McGilvray,  120  Mass. 
516. 

Claimant. — Or  recognizing  a  claim- 
ant against  an  insolvent  estate  as  a 
creditor.  Pavagean  v.  Creditors,  13 
La.  354.  Or  overruling  exceptions  to 
the  right  of  a  creditor  to  oppose  pro- 
ceedings in  insolvency.  Garcia  v. 
Creditors,  9  La.  94. 

Sale. — Refusing  to  confirm  or  setting 
aside  a  sale  made  by  assignees  for 
benefit  of  creditors.  Aultman  v.  Sei- 
berling  Co.,  31  Ohio  St.  201 . 

Sequestration. — An  order  permitting 
a  party  to  bond  sequestered  property 
is  appealable.  State  v.  Judge,  35  La. 
Ann.  515;  Taylor  v.  Penrose,  12  La. 
137;  Comstock  V.  Paie,  15  La.  481; 
but  not  an  order  permitting  a  debtor 
to  release  seized  property  on  bond 
unless  irreparable  injury  is  shown, 
State  V.  Judge,  37  La.  Ann.  846. 

An  appeal  lies  from  an  order  setting 
aside  or  refusing  to  set  aside  a  writ  of 
sequestration.  Gosset  v.  Cashell,  14 
La.  245;  State  v.  Lewis,  9  Martin  (La.) 
301;  Van  Winckle  v.  Flecheaux,  12 
La.  148. 

Election  of  Assignee.  —  The  remedy 
where  a  judge  in  insolvency  refuses 
to  ratify  the  election  of  an  assignee  by 
creditors  is  by  bill  in  equity,  not  ap- 
peal.      Twichell    v.    Blaney,    75     Me. 

577- 

Dividend. — Where  a  final  order  has 
determined  a  claim,  a  subsequent  or- 
der allowing  an  additional  dividend  is 
not  a  final  appealable  order.  Crise  v. 
Lanahan  (Md.,  1887),  11  Atl.  Rep. 
842. 

Motion  to  Dismiss. — An  order  deny- 
ing a  motion  to  dismiss  insolvency 
proceedings  made  by  a  creditor  of  the 
insolvent  after  the  adjudication  of  in- 
solvency is  not  appealable.  In  re 
Wierbitzky,   96  Cal.  310. 

Allowing  Claims. — An  order  of  a  dis- 
trict court  allowing  the  claim  of  a 
creditor  of  a  bankrupt  and  ordering 
that  a   claim  be  paid  thereon    is   ap- 


pealable. Duff  V.  Carrier,  55  Fed. 
Rep.  433. 

An  order  denying  a  creditor's  claim 
to  a  share  in  the  proceeds  of  an  in- 
solvent estate  is  final  and  appealable 
as  to  him.  In  re  Frasch,  5  Wash.  344; 
State  V.  Jefferson  County  Ct.,  3  Wash. 
696. 

Insolvent  Bank. — Anorder  of  the  gen- 
eral term  affirming  a  special  term  order 
apportioning  the  debts  of  an  insolvent 
bank  among  its  stockholders  is  ap- 
pealable to  court  of  appeals.  Matter 
of  Hollister  Bank,  23  N.  Y.  508. 

Order  of  Payment. — An  order  of  the 
probate  court  requiring  an  assignee 
for  the  benefit  of  creditors  to  pay  lien 
creditors  is  appealable.  Sayler  v. 
Simpson  (Ohio,  1887),  12  N.  E.  Rep. 
181. 

Subjection  of  Assets. — A  final  decree 
in  chancery  in  favor  of  a  judgment 
creditor  subjecting  assets  fraudu- 
lently transferred  by  his  deceased 
debtor  whose  estate  has  been 
declared  insolvent  and  against  which 
the  decree  is  ordered  filed,  is  appeal- 
able.   Coffey  V.  Norwood,  81  Ala.  512. 

Ascertaining  Shares.  —  A  judgment 
of  the  probate  court  in  favor  of  each 
creditor  for  his  pro-rata  share  of  the 
moneys  then  in  the  hands  of  the  ad- 
ministrator of  an  insolvent  decedent's 
estate  and  authorizing  executions  to 
issue  thereon,  is  final,  since  it  fixes  the 
rights  of  the  parties.  Lehman  v.  Rob- 
ertson, 84  Ala.  490. 

Bemoving  Assignee. — An  order  re- 
moving an  assignee  and  directing  the 
transference  of  assets  in  his  hands 
is  final  and  appealable.  State  v.  Field, 
37  Mo.  App.  83. 

Louisiana. — A  judgment  denying  a 
provisional  syndic  the  right  to  render 
his  account  through  the  court  to  a  de- 
finitive syndic.  Wood  v.  Creditors, 
35  La.  Ann.  257;  or  dismissing  the  ac- 
count of  a  syndic  and  refusing  to  hear 
proofs  of  its  correctness,  is  appeal- 
able. Hinckley's  Succession,  30  La. 
Ann.  1083. 

1.  Smith  V.  Scearce,  34  Ind.  285; 
Crossley  v.  O'Brien,  24  Ind.  325;  Houk 
V.  Barthold,  73  Ind.  21;  Vermillion 
County  V.  Potts,  10  Ind.  286. 

Thus  under  such  a  statute  a  pe- 
titioner in  proceedings  to  open  a  high- 
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/.  Dismissal  of  Appeal. — Since  appellate  courts  can  (unless 
authorized  by  statute)  consider  only  appeals  from  final  judgments 
transferring  the  entire  cause,*  an  appeal  taken  from  an  interlocu- 
tory matter  or  some  judgment,  order,  or  decree  not  within  the 
provisions  of  the  statute  allowing  appeals,  confers  no  jurisdiction.* 
As  the  appellate  power  extends  to  matters  of  record  only,^  the 
transcript  or  abstract  on  appeal  must  show  that  the  cause  has 
been  finally  disposed  of  below,  or  it  will  be  dismissed  on  motion 
and  with  costs  to  the  appellee.*  Since  the  objection  goes  to  the 
jurisdiction  of  the  appellate  court,  it  may  be  made  at  any  time 
during  the  progress  of  the  cause  therein.*  A  joinder  in  error 
does  not  constitute  a  waiver  of  the  objection,  as  consent,  express 
or  implied,  cannot  confer  jurisdiction  of  the  subject-matter.® 

g.  Entry  of  Judgments. — A  mere  opinion  of  the  court  is  not 


way  may  appeal  from  an  order  of 
the  commissioners  refusing  to  pay 
damages  assessed  out  of  the  county 
treasury.  Smith  v.  Scearce,  34  Ind. 
285. 

1.  Bush  V.  State  (Miss.,  1889),  6  So. 
Rep.  647;  Rogers  v.  M'Daniel,  3  How. 
(Miss.),  172;  Byrne  v.  Jeffries,  38 Miss. 
533;  Bennett  v.  Clemence,  3  Allen 
(Mass.),  431;  Riley  v.  Farnsworth,  116 
Mass.  223;  Hogan  v.  Ward,  117  Mass. 
67;  Elliot  V.  Elliot,  133  Mass.  555; 
Baker  v.  White,  92  U.  S.  17;  Rice  v. 
Sanger,  144  U.  S.  197;  Brown  v.  Bax- 
ter, 146U.  S.  619;  Champ  w.  Kendrick, 
130  Ind.  546;  Wingo  v.  State,  99  Ind. 
343;  Mignon  v.  Brinson,  74  Tex.  18; 
Piedmont  Mfg.  Co.  v.  Buxton,  105  N. 
Car.  74;  Inebriates'  Home  v.  Kaplan, 
84  Cal.  486. 

Term. — But  where  a  final  judgment 
is  rendered,  an  appeal  may  be  imme- 
diately prosecuted  before  the  termina- 
tion of  the  term.  Byrne  v.  Jeffries,  38 
Miss.  533. 

2.  No  Power  to  Remand. — Where  no 
final  judgment  has  been  entered  below, 
the  cause  cannot  be  remanded  for 
final  judgment.  The  appellate  court 
has  power  only  to  dismiss  the  case. 
Dooley  v.  State,  33  Tex.  712;  Cal- 
vin V.  State,  23  Tex.  577;  Dorman  v. 
Ritzwallee,  14  Fla.  44;  Anderson  v. 
Gainesville  Presbyterian  Church,  13 
Fla.  592;  Dawkins  v.  Carrol,  5  Fla. 
407;  Gates  V.  Hayner,  22  Fla.  325; 
Lyman  v.  Alexander,  9  Fla.  489; 
Watson  V.  Savell,  9  Fla.  506;  McKin- 
non  V.  McCollum,  6  Fla.  376;  Sedg- 
wick V.  Dawkins,  17  Fla.  556;  Coons 
V.  Harllee,  17  Fla.  484;  St.  Augustine 
V.  Usina,  16  Fla.  829;  Farrel  v.  State, 


7  Ind.  345;  Miller  v.  State,  8  Ind. 
325;  Reese  v.  State,  8  Ind.  416; 
Reese  v.  Beck,  9  Ind.  238;  Stark- 
weather V.  Hawes,  10  Wis.  126;  Moore 
V.  Cord,  13  Wis.  413;  Eaton  v.  Gillett, 
16  Wis.  546;  Shannon  v.  Scott,  40 
Iowa  629;  Jones  v.  Givens,  77  Iowa 
173;  Racine,  etc.,  R.  Co.  v.  Farmers'  L. 
&  T.  Co.,  70  111.  250;  Snyder  v.  Sum- 
mers, I  Lea  (Tenn.)  482;  Stainland  v. 
Ogle,  3  Dowl.  99;  Lee  v.  Black,  27 
Ark.  336. 

3.  Fraser  v.  Livingston,  i  Fla.  440. 
See  Record  on  Appeal,  infra. 

4.  Baker  v.  White,  92  U.  S.  176; 
Rice  V.  Sawyer,  144  U.  S.  197;  Brown 
V.  Baxter,  146  U.  S.  619;  Champ  v. 
Kendrick,  130  Ind.  546  ;  Crull  v. 
Keener,  17  111.  246;  Woodside  v.  Wood- 
side,  21  111.  208;  Lee  V.  Black,  27  Ark. 
336;  Sedgwick  v.  Dawkins,  17  Fla.  556; 
Snyder  v.  Summers,  i  Lea  (Tenn.) 
482;  Farrel  v.  State,  7  Ind.  345;  Bush 
V.  State  (Miss.,  1889),  6  So.  Rep.  647; 
Hogan  V.  Ward,  117  Mass.  67;  Jones 
V.  Givens,  77  Iowa  173;  Mignon  v. 
Brinson,  74  Tex.  18;  Starkweather  v. 
Hawes,  10  Wis.  126;  Piedmont  Mfg. 
Co.  V.  Buxton,  105  N.  Car.  74;  Ine- 
briates' Home  V.  Kaplan,  84  Cal. 
486. 

5.  Sedgwick  v.  Dawkins,  17  Fla. 
556. 

6.  Crull  r.  Keener,  17  111.  246;  Wood- 
side  V.  Woodside,  21  111.  208. 

Consent. — As  consent  of  parties  can- 
not confer  jurisdiction  of  subject- 
matter,  an  appeal  cannot  be  taken  by 
agreement  of  parties  before  a  final 
judgment  has  been  rendered.  Shroyer 
V.  Lawrence,  9  Ind.  322.  See  Dismissal 
of  Appeal,  infra. 
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an  appealable  judgment  or  decree,*  or  the  mere  announcement  of  a 
decree.*  Statutes  allowing  an  appeal  contemplate  a  formal  and 
permanent  entry  of  the  judgment  order  or  decree  appealed  from,* 
and  until  so  entered  there  is  no  "final  judgment"  which  will 
sustain  an  appeal.^ 


1.  Harper  v.  Roberts,  22  Pa.  St.  194; 
Matter  of  Callahan's  Estate,  66  Hun 
(N.  Y.)  118;  Thompson  v.  Howe,  21 
Minn,  i;  Wilson  v.  Bell,  17  Minn.  61. 

Or  where  a  chancellor  announced 
the  principles  which  would  guide  him 
in  making  a  future  decree,  and  referred 
the  cause  to  a  referee  to  state  an  ac- 
count in  accordance  with  his  views 
— held,  not  appealable.  Hagthorp  v. 
Hook,  I  Gill  &  J.  (Md.)  270. 

Befusal  to  Enter  Judgment. — No  ap- 
peal can  therefore  be  prosecuted  from 
the  refusal  of  a  court  below  to  enter 
final  judgment;  the  remedy  is  by  man- 
damus.     Lane   v.    Ellinger,   32   Tex. 

369. 

Nunc  pro  Tunc. — An  appeal  may  be 
taken  from  a  judgment  entered  nunc 
pro  tunc.  Ex  p.  Gilmer,  64  Ala.  234; 
Memphis,  etc.,  R.  Co.  v.  Whorley,  74 
Ala.  264;  Bryan  v.  Berry,  8  Cal.  130. 

Subsequent  Judgment  of  Interpretation. 
— Where  a  judgment  is  rendered  in- 
terpreting a  former  appealable  judg- 
ment by  incorporating  in  it  a  feature 
which,  if  it  had  been  expressly  con- 
tained therein,  would  have  supported 
an  appeal,  such  latter  judgment  is  also 
appealable.  Factors,  etc.,  Ins.  Co.  v. 
New  Harbor  Protection  Co.,  39  La. 
Ann.  583. 

2.  Newbould  v.  Stewart,  15  Mich. 
155. 

3.  Hodgins  v.  Heaney,  15  Minn. 
185;  Bartlett  v.  Reichennecker,  6 
Wash.  168. 

4.  Schroder  v.  Schmidt,  71  Cal.  399; 
In  re  Rose's  Estate,  72  Cal.  577;  Nich- 
olson V.  Dunham,  i  Code  Rep.  (N.  Y. 
Super.  Ct.)  119;  Marshall  v.  Francisco, 
10  How,  Pr.  (N.  Y.  Supreme  Ct.)  147; 
Smith  V.  Dodd,  3  E.  D.Smith  (N.  Y.) 
215;  Snyder  v.  Beyer,  3  E.  D.  Smith 
(N.  Y.»)  235;  Whitaker  v.  Besposse,  7 
Bosw.  (N.  Y.)678;  Smith  v.  Spaulding, 
3  Robt.  (N.  Y.)  615;  Plato  v.  Kelly,  16 
Abb.  Pr.  (N.  Y.  C.  PI.)  188;  Pool  v. 
Safford,  10  Hun  (N.  Y.)  497;  Sedgwick 
V.  Dawkins,  17  Fla.  811.  See  Nature 
of  Appeal,  infra. 

Where  appellant  appealed  from  a 
decision  of  a  judge  below  endorsed 
on  motion  in  arrest  papers:  "  The  mo- 
tion in  arrest  of  judgment  not  granted. 


Let  judgment  be  entered  accordingly  " 
— held  premature.  Sedgwick  v.  Daw- 
kins,  17  Fla.  811. 

California. —  The  entry  of  an  order, 
sustaining  a  demurrer  to  an  indict- 
ment on  the  minutes,  is  a  sufficient 
entry  of  judgment,  as  the  penal  code 
makes  no  provision  therefor.  People 
V.  Jordan,  65  Cal.  644. 

Signature.  —  In  Louisiana  a  judg- 
ment to  be  so  final  as  to  authorize  an 
appeal  must  be  signed  by  the  judge, 
and  an  appeal  taken  from  an  unsigned 
judgment  will  be  dismissed  as  prema- 
ture. Derbigny  v.  Trepagnier,  12 
La.  Ann.  756;  Chartier  v.  Plaque- 
mine's  Police  Jury,  9  La.  Ann.  42; 
Tissott  V.  Bowles,  18  La.  30;  Wright 
V.  McNair,  7  La.  513;  Carondelet 
Canal  Nav.  Co.  v.  New  Orleans,  44 
La.  Ann.  394. 

But  interlocutory  decrees  or  orders 
do  not  require  the  signature  of  the 
judge  where  otherwise  appealable; 
entry  on  the  minutes  is  sufficient. 
Van  Winckle  v.  Flecheaux,  12  La. 
149;  Kraeutler  v.  U.  S.  Bank,  11 
Rob.  (La.)  160;  State  v.  Judge,  12  La. 
Ann.  455;  Klotz  v.  Macready,  35  La. 
Ann.  596. 

After  Rendition. — An  appeal  taken 
after  rendition,  but  before  entry,  of 
judgment  is  premature  and  will  be 
dismissed.  Bush  v.  State  (Miss., 
1889),  6  So.  Rep.  647;  Onderdonk  v. 
San  Francisco,  75  Cal.  534;  Coon  v. 
Grand  Lodge,  76  Cal.  354.  See  Notice 
of  Appeal,  infra. 

Memorandum  of  Clerk.  —  A  mere 
memorandum  of  the  clerk  stating 
that  a  judgment  was  rendered,  but  not 
setting  out  its  terms,  does  not  consti- 
tute an  appealabledetermination  of  the 
cause.  Bell  v,  Otts(Ala.,  1893),  13  So. 
Rep.  43;  Tombeckbee  Bank  v.  God- 
bold,  3  Stew.  (Ala.)  240;  Hinson  v. 
Wall.  20  Ala.  298. 

Entry  of  Order. — The  entry  of  an 
order  reciting,  "  It  appearing  that  no- 
tice was  given  of  this  motion,  and  the 
same  being  argued,  it  is  ordered  that 
the  motion  be  granted,  to  which  ruling 
the  plaintiff  excepted;  and  the  plain- 
tiff is  allowed  thirty  days  to  file  bill  of 
exceptions  and  perfect  appeal,"  was 
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Costs. — Costs  constitute  a  material  part  of  the  judgment,  and  it 
is  not  so  perfected  as  to  authorize  an  appeal  until  they  are  ascer- 
tained.* 

h.  Order  for  Judgment. — An  appeal  cannot  be  taken  from 
an  order  directing  judgment.*  The  appeal  must  be  taken  from 
the  judgment  entered  thereon,  and  not  from  the  order.* 


held  a  final  judgment,  and  not  a  mere 
entry  by  clerk.  Williams  v.  Hutchin- 
son, 26  Fla.  513. 

Docket  Entry.  —  A  docket  entry, 
"Opinion — Decree  for  Complainants," 
is  not  a  sufficient  entry  to  support  an 
appeal.  Herrick  v.  Cutcheon,  55  Fed. 
Rep.  6. 

Final  Entry. — A  judgment  that  "the 
cause  of  action  is  dismissed  at  the 
costs  of  the  plaintiff,"  is  final.  Koons 
V.  Williamson,  90  Ind,  600. 

Insufficient  Entry. — Where  the  record 
entry  after  a  verdict  was,  "Where- 
upon the  court  ordered  judgment  to  be 
entered  accordingly,"  but  no  judgment 
was  actually  entered,  the  appeal  was 
dismissed.  Dale  v.  Copple,  53  Mo. 
321. 

Sufficient  Entry. — A  record  entry  as 
follows,  "  By  the  court  the  judgment 
is  that  the  action  be  and  is  hereby 
dismissed,"  is  sufficient  to  base  an  ap- 
peal upon.  Heegaard  v.  Dakota  L.  & 
T.  Co.  (S.  Dak.,  1893),  54  N.  W.  Rep. 
656. 

An  entry  on  the  docket  in  an  equity 
suit,  "  Bill  dismissed,"  is  a  final  decree 
from  which  an  appeal  may  be  taken; 
and  a  more  formal  order,  although 
proper,  is  not  essential,  and  when 
drawn  up  is  a  mere  extension  of  the 
final  decree  already  entered  and  re- 
lates back  to  the  time  of  entry.  Snell 
V.  Dwight,  121  Mass.  349. 

1.  Ballou  V.  Chicago,  etc.,  R.  Co., 
53  Wis.  152;  Smith  v.  Hart,  44  Wis. 
230;  Cord  V.  Southwell,  15  Wis.  211; 
Bonesteel  v.  Bonesteel,  30  Wis.  151; 
Joint  School  Dist.  No.  7  v.  Kemen, 
63  Wis.  246;  Lentilhon  v.  New  York, 
3  Sandf.  (N.  Y.)  721;  McMahon  z/.  Har- 
rison, 5  How.  Pr.  (N.  Y.  Ct.  of  App.) 
360;  Hunt  V.  Middlebrook,  14  How. 
Pr.  (N.  Y.  Supreme  Ct.)  300;  McMa- 
hon  V.  Allen,  7  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  I. 

South  Dakota. — Under  the  Code  of 
South  Dakota  an  appeal  may  be  taken 
before  costs  and  disbursements  have 
been  taxed  and  inserted  in  the  judg- 
ment. Williams  v.  Wait  (S.  Dak., 
1891),  49  N.  W.  Rep.  209. 


Taxation  by  Clerk.— Where  the  clerk 
has  no  authority  to  tax  costs,  as  on 
application  of  losing  party,  their  in- 
sertion by  him  in  the  judgment  is  a 
nullity,  and  the  judgment  remains  in- 
complete and  nonappealable.  Ballou 
V.  Chicago,  etc.,  R.  Co.,   53  Wis.    152. 

Prima  Facie  Final. — Where  a  decree 
of  the  court  of  probate  purported  to 
be  a  final  decree  and  execution  was 
awarded,  an  appeal  was  held  author- 
ized, although  the  decree  was  in  fact 
not  final.  Hollis  v.  Caughman,  22 
Ala.  482. 

2.  Lamb  v.  McCanna,  14  Minn.  513; 
Rogers  v.  Holyoke,  14  Minn.  514; 
Searles  v.  Thompson,  18  Minn.  316; 
Ryan  v.  Kranz,  25  Minn.  362;  Langdon 
V.  Thompson,  25  Minn.  509. 

3.  Ah  Kle  V.  McLean,  2  Idaho  812; 
Chesterson  v.  Munson,  26  Minn.  303; 
Croft  V.  Miller,  26  Minn.  317;  U.  S. 
Sav.,  etc.,  Co.  v.  Ahrens,  50  Minn.  332; 
Joint  School  Dist.  No.  7  v.  Kemen,  68 
Wis.  246;  Murray  v.  Scribner,  70  Wis. 
228;  Delaware,  etc.,  R.  Co.  v.  Burk- 
ard,  109  N.  Y.  648;  Murphy  v.  King, 
6  Mont.  30;  Owen  v.  McCormick,  5 
Mont.  255. 

Writ  of  Restitution. — An  order  grant- 
ing a  writ  of  restitution  is  a  final  ap- 
pealable judgment  where  it  is  the  only 
judgment  in  the  cause.  Chambers  v. 
Hoover,  3  Wash.  Ter.  20. 

Dismissal  of  Complaint. — So  an  order 
that  judgment  be  entered  dismissing 
the  complaint  is  not  appealable.  The 
appeal  must  be  from  the  judgment  en- 
tered thereon.  Thorp  v.  Lorenz,  34 
Minn.  350. 

Where  a  district  court,  on  appeal 
from  a  judgment  of  a  justice  of  the 
peace,  orders  a  judgment  of  affirmance, 
an  appeal  lies  only  from  the  judgment 
entered  on  the  order.  Chesterson  v. 
Munson,  26  Minn.  303. 

New  York. — Where  the  general  term 
affirms  or  reverses  a  judgment  below, 
judgnjent  must  be  entered  thereon  be- 
fore an  appeal  can  be  taken  to  the 
court  of  appeals.  Bieling  v.  Brook- 
lyn, I2C  N.  Y.  98;  Vernon  v.  Palmer, 
67  How.  Pr.  (N.  Y.  Ct.  of  App.)  i8. 
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/.  Irregular  Judgments. — No  appeal  lies  from  a  judgment 
because  irregularly  entered.*  A  motion  to  amend  the  record 
made  in  the  trial  court  is  the  proper  method  to  correct  the 
error.* 

j.  Form  of  Decision. — No  technical  form  is  required  to  con- 
stitute a  final  appealable  judgment  or  decree.^  Its  effect  de- 
termines its  appealability,  and  if  it  concludes  the  litigant  in  the 
trial  court  it  is  sufficient.* 

2.  Appeal  in  Equitable  Causes. — a.  In  General. — A  similar 
principle  of  finality  applies  to  decisions  or  decrees  in  equity.*    A 


Where  the  case  is  heard  at  general 
term  in  the  first  instance  on  exceptions, 
no  appeal  to  the  court  of  appeals  can 
be  taken  from  an  order  of  the  general 
term  directing  a  judgment  on  the  ver- 
dict. The  appeal  must  be  taken  from 
the  judgment  entered  as  ordered. 
Delaware,  etc.,  R.  Co.  v.  Burkard,  109 
N.  Y.  648;  Becker  v.  Koch,  104  N.  Y. 
394;  Derleth  v.  DeGrafT,  104  N.  Y.  661. 

Costs. — An  order  fixing  the  rights  of 
the  parties  as  to  costs  is  in  effect  an 
order  for  the  entry  or  correction  of 
judgment  in  accordance  therewith. 
Felber  v.  Southern  Minnesota  R.   Co., 

28  Minn.  156;  Fay  v.  Davidson,  13 
Minn.  298;  Minnesota  Valley  R.  Co.  v. 
Flynn,  14  Minn.  552;  Closen  v.  Allen, 

29  Minn.  86;  Herrick  v.  Butler,  30 
Minn.  156;  Herrick  v.  Marotte,  30 
Minn.  159. 

1.  Cochran  v.  Gottwald,  41  N.  Y. 
Super.  Ct.  317;  Walbridge  v.  James, 
4  Hun  (N.  Y.)  793. 

2.  Cochran  v.  Gottwald,  41  N.  Y. 
Super.  Ct.  317. 

Irregular  Orders. — So  also  no  appeal 
will  lie  from  an  order  merely  because 
it  is  irregular.  Application  should  be 
first  made  to  the  court  where  the  or- 
der was  made  to  set  it  aside,  and  from 
its  refusal  an  appeal  may  be  taken, 
Hungerford  v.  Gushing.  2  Wis.  418  ; 
Gibson  v.  Martin,  8  Paige  (N.  Y.)48i; 
as  where  the  order  entered  does  not 
conform  to  the  decision,  Hungerford 
V.  Gushing,  2  Wis.  418. 

Conditional  Judgment. — Where  a  de- 
cision of  the  court  entitles  a  party  to 
final  judgment  on  condition  of  the  per- 
formance of  a  certain  act  within  a  de- 
fined time,  the  entry  of  a  judgment  by 
one  of  the  parties  embodying  the 
terms  of  the  decision  is  not  final, 
since  it  merely  specifies  the  terms 
and  conditions  of  the  judgment  to  be 
thereafter  entered.  Homer  v.  Buck- 
ingham, 36  Wis.  409. 

8.   Heegaard  v.  Dakota  L.  &  T.  Co. 


(S.  Dak.,  1893),  54  N.  W.  Rep.  656; 
Koons  V.  Williamson,  90  Ind.  599  ; 
Britton  v.  State,  54  Ind.  535  ;  Scott  v. 
Burton,  6  Tex.  322  ;  Potter  z/.  Beal,  50 
Fed.  Rep.  860;  Snell  v.  Dwight,  121 
Mass.  349;  Foote  v.  Gibbs,  i  Gray 
(Mass.)  412;  Winslow  v.  Otis,  5  Gray 
(Mass.)  360;  Clapp  v.  Thaxter,  7  Gray 
(Mass.)  384;Perrin  v.  Lepper,72  Mich. 
454;  Clason  V.  Shotwell,  12  Johns.  (N. 
Y.)  31;  Belt  V.  Davis,  i  Gal.  138. 

4.  Heegaard  v.  Dakota  L.  &  T.  Co. 
(S.  Dak.,  1893),  54  N.  W.  Rep.  656; 
Koons  V.  Williamson,  90  Ind.  599; 
Bowie  V.  Kansas  City,  51  Mo.  459. 

In  Scott  V.  Burton,  6  Tex.  322,  it 
was  said  :  The  form  of  the  judgment 
is  immaterial  where  it  shows  substan- 
tially and  distinctly  that  the  rights  of 
the  parties  have  been  decided. 

Contra. — In  re  Bullock's  Estate,  75 
Gal.  419,  it  was  said  that  whether  an 
order  was  appealable  was  to  be  de- 
termined by  what  is  purported  to  de- 
termine, not  by  its  actual  operative 
effect. 

New  York. — Under  New  York  prac- 
tice no  appeal  can  be  taken  to  the 
court  of  appeals  from  a  final  judg- 
ment or  order  of  the  special  term  of 
the  supreme  court.  It  lies  from  the 
general  term  only.  Potter  v.  Van 
Vranken,  36  N.  Y.  619;  White  z'.  Dela- 
ware, etc.,  R.  Co.,  41  N.  Y.  520;  Hol- 
lister  Bank  v.  Vail,  15  N.  Y.  593:  Buf- 
falo, etc.,  R.  Co.  V.  Johnson,  42  N.  Y. 
215;  Gracie  v.  Freeland,  3  Den.  (N.  Y.) 
609;  New  York  v.  Schermerhorn,  i  N. 
Y.  423;  Pistor  V.  Hatfield,  46  N.  Y. 
249;  Potter  V.  Van  Vranken,  36  N.  Y. 
619. 

An  appeal  lies  to  the  court  of  ap- 
peals from  a  judgment  of  the  general 
term  of  the  supreme  court,  adjudicat- 
ing all  questions  arising  in  litigation 
subsequent  to  the  trial.  Cook  v.  New 
York  Floating  Dry  Dock  Co.,  18  N.  Y. 
229. 

8.  Dayton   v.  U.S.,  131  U.  S.  Ixxx; 
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decree  which  finally  disposes  of  all  the  issues  raised  between  all 
the  parties  to  an  action,  and  finally  settles  and  adjudicates  all  the 
rights  in  controversy,  is  final  for  the  purpose  of  prosecuting  an 
appeal.* 


Krow  V.  De  La  Vega,  15  Wall.  (U. 
S.)  552;  Withenburg  v.  U.  S.,  5 
Wall.  (U.  S.)  819;  Montgomery  v.  An- 
derson, 21  How.  (U.  S.)  386;  Hill  V. 
Chicago,  etc.,  R.  Co.,  140  U.  S.  52; 
Shaw  V.  Quincy  Min.  Co.,  145  U.  S. 
444;  Mitchell's  Appeal,  60  Pa.  St.  502; 
Valentine's  Appeal,  3  W.  N.  C.  (Pa.) 
471;  Eckfeldt's  Appeal,  13  Pa.  St.  171; 
In  re  WooUey's  Estate,  6  Pa.  St.  351; 
Shimer's  Appeal,  16  Leg.  Int.  (Pa.) 
124;  Caswell  V.  Comstock,  6  Mich. 
391;  Demaray  v.  Little,  17  Mich.  386; 
Maxfield  v.  Freeman,  39  Mich.  64; 
Wingz/.  Warner,  2  Dougl.  (Mich.) 288. 

1.  Alabama.  —  Broughton  v.  Wim- 
berly,  65  Ala.  552;  Mobile  Bank  v. 
Hall,  6  Ala.  141  ;  Weatherford  v. 
James,  2  Ala.  170;  Jones  v.  Wilson,  54 
Ala.  50;  Smith  v.  Coleman,  59  Ala. 
260;  Walker  v.  Crawford,  70  Ala.  567; 
Randle  v.  Boyd,  73  Ala.  282;  May  v. 
Green,  75  Ala.  162;  Adams  v.  Sayre, 
76  Ala.  509;  Tabor  v.  Lorance,  53  Ala. 
543;  Herstein  v.  Walker,  90  Ala.  477. 

California. — In  re  Moore's  Estate,  86 
Cal.  58. 

Florida.  —  Jeffreys  v.  Coleman,  20 
Fla.  538. 

Georgia. — Daniels  v.  Phelps,  86  Ga. 

363. 

Indiana.  —  Fleenor  v.  Driskill,  97 
Ind.  27;  Ferguson  v.  State,  90  Ind.  38. 

Iowa. — In  re  Pyle's  Estate,  82  Iowa 
144. 

Maryland. — Darrington  v.  Rogers, 
I  Gill  (Md.)  403;  Hagthorp  v.  Hook, 
I  Gill  &  J.  (Md.)  270;  Compton  v. 
Compton,  2  Gill  (Md.)  241;  Randall 
V.  Glenn,  2  Gill  (Md.)  430;  Gover  v. 
Hall,  3  Har.  &  J.  (Md.)  43;  Ware  v. 
Richardson,  3  Md.  505. 

Michigan. — Shepherd  v.  Rice,  38 
Mich.  556. 

Minnesota.  —  Couteau  v.  Rice,  i 
Minn.  26. 

Nevada. — PerJcins  v.  Sierra  Nevada 
Silver  Min.  Co.,  10  Nev.  411;  Smith 
V.  Sahler,  i  Nev.  310. 

New  York. — Hyatt  v.  Seeley,  11  N. 
Y.  52;  Barnard  v.  Bruce,  21  How.  Pr. 
(N.  Y.  Supreme  Ct.)  360;  Jenkins  v. 
Wild,  14  Wend.  (N.  Y.)  542. 

Ohio.  —  Baker  v.  Lehman,  Wright 
(Ohio)  522;  Kelly  v.  Stanberry,  13 
Ohio  421. 

2  Encyc.  PI.  &  Pr.— 5.  6$ 


Pennsylvania. — Gelsinger's  Appeal, 
14  L.  Bar.  (Pa.)  5;  Schwilke's  Ap- 
peal, 100  Pa.  St.  630. 

Tennessee. — Pond  v.  Trigg,  5  Heisk. 
(Tenn.)  539;  Helms  v.  Mynatt,  6 
Coldw.  (Tenn.)  220;  Meadows  v.  State, 

7  Coldw.  (Tenn.)  416;  Allen  v.  Darks- 
dale,  I  Head  (Tenn.)  238;  Delap  v. 
Hunter,  i  Sneed  (Tenn.)  loi;  Meeks  v. 
Mathis,  I  Heisk.  (Tenn.)  534;  Abbott 
V.  Fagg,  I  Heisk.  (Tenn.)  742;  Welsh 
V.  Marshall,  6  Yerg.  (Tenn.)  455;  Har- 
rison V.  Farnsworth,  i  Heisk.  (Tenn.) 
751;  Overton  v.  Bigelow,  10  Yerg. 
(Tenn.)  48;  Saunders  v.  Gregory,  3 
Heisk.  (Tenn.)  576;  Berryhill  v. 
M'Kee,  3  Yerg.  (Tenn.)  159; 'West  v. 
Weaver,  3  Heisk.  (Tenn.)  590;  Hum- 
phreys County  V.  Houston,  4  Baxt. 
(Tenn.)  592. 

Texas. — Merle  v.  Andrews,  4  Tex. 
200. 

Vermont. — Wilcox  v.  Wilcox,  63  Vt. 

137- 

Virginia. — Cocke  v.  Gilpin,  i  Rob. 
(Va.)22;  Ruff  v.  Starke,  3  Gratt.  (Va.) 
129;  Vanmeter  v.  Vanmeter,  3  Gratt. 
(Va.)  142;  Thorntons  v.  Fitzhugh,  4 
Leigh  (Va.)  209;  Fleming  v.  Boiling, 

8  Gratt.  (Va.)  292;  Reed  v.  Cline,  9 
Gratt.  (Va.)  136;  Alexander  v.  Bird, 
85  Va.  690. 

A  decree  or  order  is  final  and  with- 
in the  provision  allowing  an  appeal 
which  is  conclusive  as  to  its  subject 
or  object.  Jeffreys  v.  Coleman,  20  Fla. 
538;  Baker  v.  Lehman,  Wright  (Ohio) 
522. 

In  Jaques  v.  M.  E.  Church,  17  Johns. 
(N.  Y.)  548,  a  final  decree  was  held  to 
be  one  made  when  all  the  material 
facts  in  the  cause  had  been  ascertained, 
so  as  to  enable  the  court  to  understand 
and  decide  the  merits  of  the  case. 

Adjudication  of  Issues. — It  must  ad- 
judicate all  the  substantial  questions 
raised  in  the  case  by  the  pleadings  or 
otherwise.     Hill  v.  Als,  27  W.  Va.  219. 

Modification. — The  fact  that  a  court 
below  retains  the  power  to  modify  a 
decree  does  not  deprive  a  defeated 
party  of  his  right  of  appeal.  Luck  v. 
Luck,  83  Cal.  574. 

Directing  an  Issue. — A  decree  direct- 
ing an  issue  which  in  effect  overrules 
a  defense  of  the  statute  of  limitations 
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b.  Decision  on  Relief  Demanded. — A  decree  granting  or 
denying  the  sole  relief  sought  by  a  bill  is  a  final  disposition  of  the 
suit  and  appealable.* 

Interlocutory  Decrees. — A  decree  which  retains  the  cause  for  the 
future  y«(a^/«V?/ determination  of  any  matter  in  dispute  is  interloc- 
utory and  unappealable  except  by  statute.  An  appeal  therefrom 
is  premature  and  will  be  dismissed.* 


is  appealable.  Reed  v.  Cline.g  Gratt. 
(Va.)  136. 

Method  of  Enforcement. — The  manner 
in  which  a  decree  is  enforced,  whether 
by  execution  or  attachment  for  con- 
tempt in  violating  its  provisions,  does 
not  decide  its  finality.  People  v.  Pren- 
dergast,  117  111.  595. 

An  order  requiring  the  unconditional 
payment  of  money  within  a  fixed  time 
is  accordingly  final.  People  v.  Pren- 
dergast,  117  111.  595. 

Decree  in  Vacation. — When  a  decree 
is  entered  in  vacation  it  does  not  be- 
come final  until  the  next  ensuing  term. 
Owens  V.  Crossett,  104  111.  468;  Hook 
V.  Richeson,  106  111.  392;  Marshall  v. 
Yoos,  17  111.  App.  298;  Olney  First  Nat. 
Bank  v.  Cope,  3  111.  App.  203.  See 
article  Chambers  and  Vacation. 

Test  of  Finality. — A  decree  has  been 
said  to  be  final  where,  on  affirmance  by 
an  appellate  court,  the  inferior  court 
will  have  nothing  further  to  do  except 
to  execute  it.  Lodge  v.  Twell,  135  \5. 
S.    232;    Sweet  V.  Merki,  27   111.  App. 

245- 

Enforcement. — A  case  is  undecided 
in  equity  until  there  is  a  decree  capa- 
ble of  enforcement.  Kingsbury  v. 
Kingsbury,  20  Mich.  215;  Newbould 
V.  Stewart,  15  Mich.  155;  Sellers  v. 
Botsford,  9  Mich.  490. 

A  decree  which  leaves  nothing  to  be 
done  except  execution  of  the  decree 
and  a  decree  for  costs,  is  final.  Mar- 
shall V.  McPhillips,  79  Ala.  147;  Mo- 
bile Bank  v.  Hall,  6  Ala.  141;  Jones  v. 
Wilson,  54  Ala.  50;  Hastie  v.  Aiken, 
67  Ala.  313;  Cochran  v.  Miller,  74  Ala. 
50;  May  V.  Green,  75  Ala.  162;  Adams 
V.  Sayre,  76  Ala.  509;  Dufour  v.  Lang, 
54  Fed.  Rep.  913. 

1.  Grimes  v.  Hilliary,  38  111.  App. 
246;  Hutchinson  7^.  Ayres,  117  111.  558. 

Where  a  bill  only  seeks  discovery 
by  answer,  a  rule  granting  discovery 
is  a  final  appealable  decree.  Grimes 
V.  Hilliary,  38  111.  App.  246. 

Temporary  Belief. — Where  a  bill  in 
equity  seeks  temporary  relief  alone,  a 
decision  thereon  is  a  final  appealable 


decree.  Hutchinson  7;.  Ayres,  117  111. 
558. 

2.  Alabama. — Garner  v.  Prewitt,  32 
Ala.  17;  Merrill  v.  James,  8  Port. 
(Ala.)  554;  Powell  v.  Powell,  7  Ala. 
582;  McCartney  v.  Calhoun,  11  Ala. 
no;  McLane  v.  Spence,  11  Ala.  172; 
McKinley  v.  Irvine,  13  Ala.  681; 
Walker  v.  Hale,  16  Ala.  26;  Saltmarsh 
V.  Bird,  19  Ala.  665;  Benford  v. 
Daniels,  20  Ala.  445;  Hamilton  v. 
Gwynn,  24  Ala.  515;  Howell  z/.  Central 
Plank  Road  Co.,  24  Ala.  441;  Ex  p. 
King,  27  Ala.  387;  King  v.  King,  28 
Ala.  315. 

Arkansas. — Johnson  v.  Clark,  4  Ark. 
235;  Davie  v.  Davie,  52  Ark.  224; 
Heffner  v.  Day,  54  Ark.  79. 

Illinois. — Sholtz  v.  Sholtz,  140  111. 81. 

Kentucky. — Hay  v.  Hay,  i  J.  J. 
Marsh.  (Ky.)  497;  Lewis  v.  Outton,  3 
B.  Mon.  (Ky.)  453;  Thompson  v. 
Peebles,  6  Dana  (Ky.)  387. 

Mississippi. — Cook  v.  Bay,  4  How. 
(Miss.)  485. 

Nevada. — Perkins,  v.  Sierra  Nevada 
Silver  Min.  Co.,  10  Nev.  411. 

New  York. — Townsend  v.  Town- 
send,  2  Paige  (N.  Y.)  413;  Teal  v. 
Woodworth,  3  Paige  (N.  Y.)  470; 
Taylor  v.  Read,  4  Paige  (N.  Y.)  561; 
Johnson  v.  Everett,  9  Paige  (N.  Y.) 
636;  Kane  v.  Whittick,  8  Wend.  (N. 
Y.)  219;  Atkinson  v.  Manks,  i  Cow. 
(N.  Y.)  701;  Cruger  v.  Douglass,  2  N. 
Y.  571;  Myers  v.  Becker,  95  N.  Y. 
486. 

North  Carolina. — Thornton  v.  Lam- 
beth, 103  N.  Car.  86. 

South  Carolina. — Price  v.  Nesbit,  I 
Hill  Eq.  (S.  Car.)  445. 

Texas. — Cannon  v.  HemphilI,l7Tex. 
184. 

Virginia. — Graves  v.  Graves,  i  Leigh 
(Va.)  34;  Thorntons  v.  Fitzhugh,  4 
Leigh  (Va.)  209;  Erskine  v.  Henry,  6 
Leigh  (Va.)  378;  Cocke  v.  Gilpin,  i  Rob. 
(Va.)  22;  Mackey  v.  Bell,  2  Munf. 
(Va.)  523;  Fleming  z/.  Boiling,  8  Gratt. 
(Va.)  292. 

Wyoming. — Gramm  v.  Fisher,  3  Wy- 
oming 595. 
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But  it  does  not  follow  that  a  decree  is  interlocutory,  and  there- 
fore not  appealable,  because  further  proceedings  before  a  master,* 


United  States. — Craighead  v.  Wil- 
son, i8  How.  (U.  S.)  199. 

Reference  to  Master. — A  decree  de- 
claring a  deed  absolute  on  its  face  a 
mortgage,  and  making  reference  to  a 
master  to  take  and  state  an  account, is 
interlocutory.  Kane  v.  Whittick,  8 
Wend.  (N.  Y.)  219. 

Must  Decide  Controversy. — A  decree 
which  merely  enunciates  the  prin- 
ciples which  will  control  further  pro- 
ceedings in  the  cause  is  not  final  if  it 
does  not  adjudicate  the  rights  of  the 
parties.  Patterson  z/.Hopkins,23  Mich. 
541;  as  where  a  decree  declares  that 
there  ought  to  be  specific  perform- 
ance, but  does  not  fix  its  terms  nor 
direct  the  parties  to  act,  but  orders  a 
reference  as  to  title,  encumbrances, 
and  accounting.  Patterson  v.  Hop- 
kins, 23  Mich.  541. 

So  a  decree  which  settles  only  part 
of  the  equities  between  parties  in  a 
chancery  cause  is  not  a  final  decree. 
Moore  v.  Randolph,  52  Ala.  535; 
Garner  v.  Prewitt,  32  Ala.  13;  Brad- 
ford V.  Bradley,  37  Ala.  453;  Wilkin- 
son V.  Searcy,  74  Ala.  243;  Broughton 
V.  Wimberly,  65  Ala.  579;  Coch- 
ran V.  Miller,  74  Ala.  50.  As  a 
decree  which  reserves  the  ques- 
tion of  costs,  Dickenson  v.  Cod- 
wise,  II  Paige  (N.  Y.)  189;  William- 
son V.  Field,  2  Barb.  Ch.  (N.  Y.)  281; 
although  it  declares  the  rights  of 
the  parties  and  orders  an  account 
in  conformity  therewith,  Johnson  v. 
Everett,  9  Paige  (N.  Y.)  636;  Cruger 
V.  Douglass,  2  N.  Y.  571;  Roome  v. 
Phillips,  24  N.  Y.  463;  Clark  v.  Brooks, 
2  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  385; 
Harris  v.  Clark,  4  How.  Pr.  (N.  Y. 
Ct.  of  App.)  78;  Chittenden  v.  M.  E. 
Church  Missionary  Soc,  8  How.  Pr. 
(N.  Y.  Ct.  of  App.)  327;  Catlin  v. 
Grissler,  57  N.  Y.  363. 

Enrolment. — Decrees  or  orders  not 
capable  of  enrolment  are  interlocu- 
tory, although  decisive  of  the  cause. 
Jenkins   v.    Wild,   14   Wend.    (N.   Y.) 

543- 

In  Admiralty. — A  decree  in  admiralty 
that  a  sum  of  money  is  due  whose 
amount  is  dependent  on  claims  that 
may  be  established  is  interlocutory. 
Montgomery  v.  Anderson,  21  How. 
(U.  S.)  386;  Hohorst  v.  Hamburg- 
American  Packet  Co.,  148  U.  S.  265. 
Or    a    decree    in    admiralty    merely 


determining  the  question  of  liability 
for  a  collision  or  other  tort.  Mc- 
Gourkey  v.  Toledo,  etc.,  R.  Co.,  146 
U.  S.  545;  The  Palmyra,  10  Wheat.  (U. 
S.)  502;  Chace  v.  Vasquez,  11  Wheat. 
(U.  S.)  429;  Mordecai  v.  Lindsay,  19 
How.  (U.  S.)  199. 

Accounting.  —  An  order  or  decree 
which  does  not  dispose  of  all  the  ques- 
tions in  controversy  and  directs  a  ref- 
erence to  state  an  account  is  not  ap- 
pealable. Griffin  v.  Cranston,  5  Bosw. 
(N.  Y.)658;  Lawrence  v.  Farmers'  L. 
&  T.  Co.,  6  Duer  (N.  Y.)  689;  Nellis  v. 
De  Forrest,  6  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  413. 

In  Virginia. — A  decree  passing  on 
the  whole  cause  was  held,  in  Fleming 
V.  Boiling,  8'Gratt.  (Va.)  292,  not  to 
be  interlocutory,  because  it  suspended 
the  decree  as  to  an  item  of  an  account 
involved  until  the  decision  of  another 
suit  wherein  the  item  was  claimed  by 
a  third  party. 

In  Patent  Cases. — A  decree  in  equity 
establishing  the  validity  of  a  patent 
and  referring  the  case  to  a  master  to 
compute  and  report  the  damages  is  in- 
terlocutory. McGourkey  v.  Toledo, 
etc.,  R.  Co.,  146  U.  S.  545;  Barnard  v. 
Gibson,  7  How.  (U.  S.)  650;  Humiston 
V.  Stainthorp,  2  Wall.  (U.  S.)  106. 

Decisions  in  Foreclosure  Cases.  —  A 
judgment  that  plaintiff  recover  his 
debt  with  interest  and  costs,  and  that 
the  mortgage  be  foreclosed,  is  final. 
Hipp  V.  Hutchett,  4  Tex.  20. 

A  decree  which  determines  the  right 
of  a  junior  mortgagee  to  redeem  from 
a  senior  mortgagee,  but  not  deciding 
the  amount  he  must  pay  or  the 
amount  due  upon  his  mortgage,  is  in- 
terlocutory. Burlington,  etc.,  R.  Co. 
V.  Simmons,  123  U.  S.  52;  Parsons  v. 
Robinson,  122  U.  S.  112. 

1.  Mills  V.  Hoag,  7  Paige  (N.  Y.)  19; 
Taylor  v.  Read,  4  Paige  (N.  Y.)56i; 
Quackenbush  v.  Leonard,  10  Paige 
(N.  Y.)  131;  Dickenson  v.  Codwise,  11 
Paige  (N.  Y.)  189;  Coithe  v.  Crane,  i 
Barb.  Ch.  (N.  Y.  )  21;  Wright  v.  Mil- 
ler, 3  Barb.  Ch.  (N.  Y.)  382. 

Accounting. — As  where  the  decree 
adjudicates  the  principles  of  the  cause, 
but  retains  the  bill  for  a  simple  ac- 
count. Lewisburg  Bank  v.  Sheffey, 
140  U.  S.  445;  Hill  V.  Chicago,  etc., 
R.  Co.,  140  U.  S.  52. 

Continuance. — The  continuance  of  a 
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or  a  subsequent  successive  decree,  are  requisite  to  execute  it.* 
c.  Decrees  Ordering  Referenxe. — Where  the  decree  fixes 
the  rights  of  the  contestants,  and  refers  the  case  for  a  ministe- 
rial purpose  in  execution  of  the  decree,  it  is  final ;  *  but  where 


cause  for  the  adoption  of  proceedings 
merely  to  carry  out  the  decree  does 
not  make  it  interlocutory.  Martin  v. 
Crow,  28  Tex.  613. 

1.  Myers  z/.  Manny,  63  III.  211;  Al- 
lison V.  Drake,  145  111.  500. 

Subsequent  Modification.  —  An  order 
subsequent  to  a  final  decree,  modifying 
it  so  far  as  concerns  certain  proceed- 
ings in  execution  of  the  decree  and 
vacating  it  so  far  as  inconsistent  with 
the  decree,  does  not  affect  its  finality 
for  purposes  01  appeal.  Texas,  etc., 
R.  Co.  V.  Orman,  3  N.  Mex.  308. 

Winding  Up  Corporation.  —  A  decree 
entered  upon  a  bill  to  wind  up  a  cor- 
poration, directing  steps  to  be  taken 
to  liquidate  it,  declaring  a  preliminary 
injunction  perpetual,  and  confirming 
the  appointment  of  a  receiver,  is  a  final 
decree.  Chicago  L.  Ins.  Co.  v.  Audi- 
tor, etc.,  100  111.  483. 

Interpleader. — A  decree  allowing  a 
bill  of  interpleader  to  be  filed  is  ap- 
pealable. Atkinson  v.  Manks,  i  Cow. 
(N.  Y.)  691. 

Specific  Performance. — As  one  for  spe- 
cific performance,  made  on  the  return 
of  a  master's  report.  Travis  v.  Waters, 
I  Johns.  Ch.  (N.  Y.)  85. 

Affecting  Homestead  Bights. — An  or- 
der of  a  court  setting  aside  the  allot- 
ment of  a  homestead  is  directly  ap- 
pealable, since  it  is  not  fragmentary, 
but  the  basis  of  all  subsequent  pro- 
ceedings. Beavans  v.  Goodrich,  98 
N.  Car.  223. 

A  proceeding  to  have  a  homestead 
appraised  at  the  instance  of  a  judg- 
ment creditor  is  not  a  proceeding  in 
the  case  in  which  judgment  is  ren- 
dered, and  consequently  is  not  ap- 
pealable as  "a  special  order  made 
after  final  judgment."  Brown  v.  Starr, 
75  Cal.  164. 

Divorce  Cases. — Decrees  in  divorce 
cases  are  appealable  although  order- 
ing a  reference  in  questions  of  tempo- 
rary alimony,  Shaw  v.  Shaw,  9  Mich. 
164;  Shafer  v.  Shafer,  30  Mich.  163; 
Cross  V.  Cross,  54  Mich.  114;  Chand- 
ler V.  Chandler,  24  Mich.  176;  Perkins 
V.  Perkins,  10  Mich.  425;  Garner  v. 
Garner,  38  Ind.  139;  Sullivan  v.  Sulli- 
van, 34  Ind.  368;  or  an  order  modify- 
ing a  decree  for  a  divorce,  O'Brien 
V.  O'Brien,  19  Neb.  584. 


Decree  for  Uaintenance — Illinois. — .A. 
decree  in  an  action  for  separation  that 
a  complaining  wife  is  entitled  to  a 
separate  maintenance,  but  leaving  the 
amount  to  be  paid  for  future  determi- 
nation, is  interlocutory  only.  Hunter 
V.  Hunter,  100  111.  519;  Knowlton  v, 
Knowlton,  40  111.  App.  588. 

Decision. — A  decision  which  denies 
the  priority  of  the  liens  claimed  by 
judgment  creditors  and  precludes  fur- 
ther assertion  of  right  to  a  fund,  is 
final  and  appealable.  State  v.  Jeffer- 
son County,  3  Wash.  696. 

Settlement  of  an  Estate. — A  probate 
court  decree  on  final  settlement  of  an 
estate  not  ascertaining  any  sum  as  due 
to  any  specific  persons,  or  designating 
the  person  entitled  to  the  balance  of 
the  estate,  is  not  final.  Watt  v.  Watt, 
37  Ala.  543. 

Mortgage. — Where  foreclosure  pro- 
ceedings are  brought  under  a  mort- 
gage, the  decree  of  foreclosure  and 
sale  is  the  final  appealable  decree,  not 
the  order  confirming  the  sale  there- 
under.    Myers  v.   Manny,  63  111.  211. 

Cross-bill. — As  a  cross-bill  is  no  part 
of  the  original  proceedings,  it  makes 
no  difference  that  one  filed  in  the  cause 
has  not  been  heard  and  decided.  My- 
ers V.  Manny,  63  111.  211. 

2.  Alabatna. — Bradford  v.  Bradley, 
37  Ala.  453;  Garners'.  Prewitt,  32  Ala. 
19;  McKinley  v.  Irvine,  13  Ala.  681; 
Kennedy  v.  Kennedy,  3  Ala.  434; 
Cochran  v.  Miller,  74  Ala.  50;  Weath- 
erford  v.  James,  2  Ala.  170;  Mobile 
Bank  v.  Hall,  6  Ala.  141;  Ansley  z/. 
Robinson,  16  Ala.  793;  Jones  v.  Wil- 
son, 54  Ala.  50;  Broughton  v.  Wim- 
berly,  65  Ala.  549;  Wyatt  v.  Garling- 
ton,  56  Ala.  576;  Hastie  v.  Aiken,  67 
Ala.  313;  Smith  v.  Coleman,  59  Ala. 
260. 

Iowa. — Leon  First  Nat.  Bank  v. 
Gill,  50  Iowa  425;  Stanley  v.  Daven- 
port, 54  Iowa  463;  Burnham  v.  Thomp- 
son, 35  Iowa  421;  Johnson  v.  Butler,  i 
Iowa  459. 

Michigan. — Webber  v.  Randall,  89 
Mich.  535;  Taylor  w.  Sweet,  40  Mich. 
739;  Maxfield  v.  Freeman,  39  Mich. 
65;  Shepherd  v.  Rice,  38  Mich.  557; 
Brown  v.  Bronson,  35  Mich.  419; 
Haines  v.  Haines,  35  Mich.  143;  Da- 
mouth  V.  Klock,  28  Mich.  163;  Barry 
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the  reference  is  to  a  master  to  act  as  a  subordinate  court  in  judi- 
cially stating  an  account  between  the  parties  upon  which  a  further 
decree  is  to  be  entered,  it  is  interlocutory.* 


V.  Briggs,  22  Mich.  204;  Detroit  First 
Nat.  Bank  v.  Barnum  Wire,  etc.. 
Works,  58  Mich.  315;  Perrin  v.  Lep- 
per,  72  Mich.  460;  Brown  v.  King,  77 
Mich.  159. 

United  States. — McGourkey  v.^Yo- 
ledo,  etc.,  R.  Co.,  146  U.  S.  545; 
Ray  V.  Law,  3  Cranch  (U.  S.)  179; 
Whiting  z/.  U.  S.  Bank,  13  Pet.  (U.  S.) 
6;  Bronson  v.  La  Crosse,  etc.,  R.  Co., 
2  Black  (U.  S.)  524;  Winthrop  Iron  Co. 
V.  Meeker,  109  U.  S.  i8o. 

In  Cochran  v.  Miller,  74  Ala.  50,  it 
was  said:  "  The  test  of  the  finality  of 
a  decree,  which  our  decisions  have 
prescribed,  is  not  whether  the  cause  is 
still  in  progress  in  the  court  of  chan- 
cery, awaiting  further  proceedings, 
which  may  be  necessary  to  entitle  the 
parties  to  the  full  possession  and  en- 
joyment of  the  rights  it  has  been  de- 
clared they  have;  but,  whether  4  de- 
cree has  been  rendered  settling  those 
rights." 

Accordingly,  a  decree  in  a  suit  for 
a  partnership  accounting  which  set- 
tles the  basis  for  accounting  is  final 
and  appealable,  although  the  decree 
does  not  finally  dispose  of  the  case. 
Candler  v.  Strange,  53  Mich.  479;  Mo- 
rey  v.  Grant,  48  Mich.  326. 

As  where  a  decree  of  foreclosure 
settles  the  rights  of  the  parties,  and 
refers  the  cause  to  a  master  to  execute 
the  decree  by  a  sale  of  property  or 
otherwise,  McGourkey  v.  Toledo,  etc., 
R.  Co.,  146  U.  S.  545;  or  makes  a  ref- 
erence to  a  register  to  ascertain  the 
share  of  a  fund  which  belongs  to  each, 
Hastie  v.  Aiken,  67  Ala.  313;  or  a  de- 
cree in  a  partition  suit  which  fixes  the 
rights  of  the  parties,  but  orders  a 
reference  to  take  an  accounting  as  to 
rents  and  profits,  Damouth  v.  Klock, 
28  Mich.  163;  or  a  decree  sustaining  a 
claim  for  dower,  and  ordering  a  fur- 
ther reference  to  ascertain  its  compu- 
tation and  assignment,  Brown  v.  Bron- 
son, 35  Mich.  415. 

New  York. — A  decree  which  reserves 
no  question  beyond  a  reference  to 
compute  amount  due — as  in  a  foreclos- 
ure suit — is  held  not  final  in  New 
York  until  the  referee's  report  has 
been  confirmed  and  decree  entered 
thereon,  on  the  ground  that  the  pol- 
icy of    the  code  is  to  allow  but  one 


appeal  in  the  same  cause.  Swarthout 
V.  Curtis,  4  N.  Y.  415;  Dows  v.  Cong- 
don,  28  N.  Y.  122;  King  V.  Barnes,  107 
N.  Y.  645;  Victory  v.  Blood,  93  N.  Y. 
650;  McKeown  v.  Officer,  127  N.  Y. 
687;  Raynor  v.  Raynor,  94  N.  Y.  248; 
Walker  v.  Spencer,  86  N.  Y.  162;  Til- 
ton  V.  Vail,  117  N.  Y.  520;  Tompkins 
V,  Hyatt,  19  N.  Y.  534. 

The  same  rule  obtains  in  Illinois. 
Williamson  z^.  Borchsenius,  26Ill.App. 
65;  Conantz'.  Riseborough,  30  111.  App. 
498.  As  a  decree  allowing  a  complain- 
ant to  redeem  property  in  the  posses- 
sion of  a  mortgagee,  with  reference  to 
a  master  to  state  an  account.  Conant 
V.  Riseborough,  30  111.  App.  498. 

But  in  Moulton  v.  Cornish,  138  N.  Y. 
147,  it  was  held  that  a  judgment  is  still 
final  although  it  provide,  in  a  certain 
contingency  dependent  upon  the  action 
of  appellant,  for  taking  and  stating 
an  account  before  a  referee,  and  the 
payment  of  the  money  found  due,  as 
a  condition  precedent  to  the  enjoy- 
ment of  certain  rights  accorded  him 
therein. 

1,  McGourkey  v.  Toledo,  etc.,  R. 
Co.,  146  U.  S.  545;  Craighead  v. 
Wilson,  18  How.  (U.  S.)  199;  Beebe  v. 
Russell  19  How.  (U.  S.)283;  Patterson 
V.  Hopkins,  23  Mich.  451;  Enos  v. 
Sutherland,  9  Mich.  148;  Candler  v. 
Strange,  53  Mich.  479. 

Where  Interlocutory. — Where  some- 
thing beyond  the  mere  ministerial  ex- 
ecution of  the  decree  is  left  to  be 
done,  the  decree  is  interlocutory  even 
though  it  settles  the  equities  of  the 
bill.  Lodge  v.  Twell,  135  U.  S.  232; 
Craighead  v.  Wilson.  18  How.  (U.  S.) 
199;  Young  V.  Smith,  15  Pet.  (U.  S.) 
287. 

In  accordance  with  the  same  prin- 
ciple a  decree  ordering  a  reference  to 
determine  matters  essential  to  the  de- 
cision of  the  case  and  the  adjudication 
of  the  rights  of  the  litigants  is  not  final 
and  appealable.  Caswell  v.  Comstock, 
6  Mich.  395.  As  where  a  reference  is 
made  to  a  master  to  take  and  state  an 
account  where  matters  are  reserved 
undecided  until  the  coming  in  of  the 
report.  Perkins  v.  Fourniquet,  6 
How.  (U.  S.)  206;  Craighead  v.  Wil- 
son, 18  How.  (U.  S.)  200;  West  V. 
Smith,  8  How.  (U.  S.)  413;    U.   S.   v. 
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d.  Decrees  Ordering  Accounting.  —  And  so  a  decree 
which  merely  orders  an  accounting  to  be  taken  or  a  reference  to 
be  had,  and  does  not  further  decide  the  issues,  is  interlocutory.* 

e.  Collateral  Decrees. — A  determination  of  a  collateral 
matter  distinct  from  the  general  subject  of  litigation  affecting  only 
the  parties  to  the  particular  controversy,  and  finally  settling  that 
controversy,  is  an  appealable  final  judgment  or  decree.* 


Girault,  ii  How.  (U.  S.)  28;  Mil- 
waukee, etc.,  R.  Co.  v.  Soutter,  2  Wall. 
(U.  S.)  443;  Quidnick  Co.  v.  Chaffee, 
13  R.  I.  401. 

Decrees  Ordering  a  Reference. — A  de- 
cree enjoining  a  defendant  from  re- 
moving minerals  from  plaintiff's  land, 
and  for  an  account  of  the  quantity  and 
value  of  ores  taken,  is  interlocutory. 
McGourkey  v.  Toledo,  etc.,  R.  Co., 
146  U.  S.  549;  Keystone  Manganese, 
etc.,  Co.  V.  Martin,  132  U.  S.  91; 
Lodge  V.  Twell,  135  U.  S.  232. 

Examples  of  Interlocutory  Decree. — A 
decree  that  defendants  shall  execute 
certain  conveyances  and  surrender  pos- 
session, and  which  orders  a  reference 
to  a  master  to  take  an  account  of  rents 
and  profits  received  by  defendants, 
with  directions  as  to  how  the  accounts 
should  be  taken,  and  necessitating  a 
further  decree  on  the  master's  report,  is 
interlocutory.  Beebe  v.  Russell,  19 
How.  (U.  S.)283;  Farrelly  z^.  Wood- 
folk,  19  How.  (U.  S.)288. 

A  decree  adjudging  the  proceedings 
of  a  stockholder's  meeting  fraudulent, 
a  lease  executed  by  its  authority 
void,  appointing  a  receiver  to  con- 
tinue the  business,  and  ordering  an 
account  of  profits  realized  from  the 
use  of  leased  property,  is  final.  Win- 
throp  Iron  Co.  v.  Meeker,  109  U.  S.  180. 

A  decree  directing  a  defendant  to 
transfer  to  the  plaintiff  certain  shares 
of  stock,  and  that  an  account  be  taken 
of  the  amount  paid  and  to  be  paid 
and  the  dividends  accrued,  is  final. 
Thompson  v.  Dean,  7  Wall.  (U.  S.) 
342. 

But  a  decree  setting  aside  a  deed 
by  a  bankrupt,  and  directing  the  trus- 
tees themselves  to  deliver  up  to  the 
assignee  all  the  property  in  their 
hands,  and  directing  an  account  to  be 
taken  of  the  proceeds  of  the  sales  pre- 
viously made,  was  held  not  final.  Pul- 
liam  V.  Christian,  6  How.  (U.  S.)  209. 

But  where  an  account  is  ordered,  if 
it  be  not  asked  for  in  the  bill,  and  is 
ordered  simply  in  execution  of  the  de- 
cree, and  the  decree  is  final  as  to   all 


matters  within  the  pleadings,  it  is  final 
for  the  purpose  of  appeal.  McGourkey 
V.  Toledo,  etc.,  R.  Co.,  146  U.  S.  546; 
Craighead  v.  Wilson,  18  How.  (U.  S.) 
199;  Winthrop  Iron  Co.  v.  Meeker, 
109  U.  S.  180. 

A  decree  of  foreclosure  and  sale 
leaving  the  amount  due  on  the  debt 
to  be  determined,  and  the  property 
sold  to  be  ascertained  and  defined,  is 
interlocutory.  McGourkey  v.  Toledo, 
etc.,  R.  Co.,  146  U.  S.  545;  North 
Carolina  R.  Co.  v.  Swasey,  23  Wall. 
(U.  S.)405;  Grants'.  Phoenix  Ins.  Co., 
106  U.  S.  429.  Or  where  the  decree 
merely  determines  the  validity  of  the 
mortgage  without  ordering  a  sale,  and 
directs  the  case  to  stand  continued  for 
further  decree  on  return  of  the  mas- 
ter's report.  McGourkey  v.  Toledo, 
etc.,  R.  Co.,  146  U.  S.  545;  Burlington 
etc.,  R.  Co.  z'.  Simmons,  123  U.  S.  52; 
Parsons  v.  Robinson,  122  U.  S.  112. 

1.  Eckfeldt's  Appeal,  13  Pa.  St.  171. 
Cooper  z/.  Vanfleet,  2  W.  N.C.  (Pa.)  241; 
Caswell  V.  Comstock,  6  Mich.  391; 
Enos  V.  Sutherland,  9  Mich.  148;  Hun- 
gerford  z'.Bourne,  3  Gill  &  J.  (Md.)  133; 
Meek  v.  Mathis,  I  Heisk.  (Tenn.)  534. 

2.  Fixing  Fee. — As  an  order  fixing 
the  fee  of  a  trustee  in  an  unfinished 
case,  Williams  v.  Morgan,  ill  U.S.  689; 
or  an  order  reimbursing  a  cestui  que 
trust  in  a  suit  against  trustees  for  his 
expenses  out  of  the  trust  fund  be- 
fore the  litigation.  Brush  Electric 
Co.  V.  Electric  Imp.  Co.,  51  Fed.  Rep. 
561;  Bronson  v.  La  Crosse,  etc.,  R. 
Co.,  2  Black  (U.  S.)  530;  Central 
Trust  Co.  V.  Grant  Locomotive 
Works,  135  U.  S.  209;  Terry  v.  Sharon, 
131  U.  S.  46;  Williams  v.  Morgan,  iii 
U.  S.  689;  May  v.  Hardin,  13  B.  Mon. 
(Ky.)  344;  Sharon  v.  Sharon,  67  Cal. 
195;  Daniels  v.  Daniels  (Cal.,  1886), 
10  Pac.  Rep.  661;  Strowbridge  Litho- 
graphing Co.  V.  Crane  (Supreme  Ct.), 
12  N.  Y.  Supp.  385;  Stephens  v.  Hall 
(Supreme  Ct.),  10  N.  Y.  Supp.  753; 
Norris  v.  Lake,  89  Va.  513;  Florida 
Internal  Imp.  Co.  v.  Greenough,  105 
U.  S.  527. 
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/.  Double  Appeals. — A  decree  may  be  partly  final  and  partly 
interlocutory,*  and  there  may  be  accordingly  two  final  and  ap- 
pealable decrees  in  the  same  cause.*  So  where  a  decree  is  made 
settling  the  equities  of  the  parties  and  ordering  a  reference  to 
state  an  account,  and  a  second  final  decree  is  rendered  upon  the 
account  reported,^  a  separate  appeal  may  be  taken  from  each."* 
But  a  final  order,  judgment,  or  decree  cannot  be  reviewed  on  ap- 
peal from  a  subsequent  proceeding  ;  *  and  no  appeal  can  be  taken 
from  the  refusal  of  an  inferior  court  to  modify  a  decree  from  which 
an  appeal  has  been  taken.® 

g.  Decrees  Effecting  Transfer  of  Property. — A  decree 
which  absolutely  transfers  the  right  of  property  is  final  where  the 
complainant  is  entitled  to  have  it  carried  into  effect  immediately.'' 


Overruling  Demurrer. — An  order 
overruling  a  demurrer  to  a  bill  of  re- 
vivor.    Terry  v.  Sharon,  131  U.  S.  46. 

Alimony. — A  decree  for  aXimony  pen- 
dente lite,  although  the  issues  in  the 
pleadings  are  not  involved  in  a'ward- 
ing  the  same.  Sharon  v.  Sharon,  67 
Cal.  195. 

Order  Affecting  Eeceiver. — An  order 
that  a  receiver  of  a  railroad  may  bor- 
row money  and  issue  certificates  as  a 
first  lien  thereon  after  a  final  decree 
of  foreclosure  is  appealable.  In  re 
Farmers'  L.  &  T.  Co.,  129  U.  S.  206. 

Preliminary  Decree. — A  preliminary 
decree  concerning  matters  preparatory 
to  a  final  decree  upon  the  issues  made 
in  the  bill,  or  determining  finally  some 
of  those  issues,  is  not  appealable. 
Brush  Electric  Co.  v.  Electric  Imp. 
Co.,  51  Fed.  Rep.  561. 

In  Dufour  v.  Lang,  54  Fed.  Rep.  913, 
it  was  said,  in  dismissing  an  appeal 
from  an  order  reviewing  the  liquida- 
tion of  a  corporation  on  account  of 
hostile  interests,  and  appointing  re- 
ceivers with  the  added  powers  of 
liquidators:  "  In  the  progress  of  an 
equity  cause,  orders  and  decrees  may 
be  made  which  so  affect  the  parties 
or  the  property  involved  in  the  suit 
as  to  require  that  such  order  or  decree, 
to  be  reviewed  at  all  by  an  appellate 
court  with  effect,  should  be  appealed 
promptly,  and  not  await  the  full  dis- 
position of  the  whole  suit;  and  when- 
ever this  is  the  case  the  decree  is  held 
to  possess  such  an  element  of  finality 
as  to  bring  it  within  the  terms  of  a 
statute  limiting  the  right  of  appeal 
only  from  final  decrees." 

1.  Malone  v.  Marriott,  64  Ala.  486; 
Cochran  v.  Miller,  74  Ala.  50. 

2.  Cochran  v.  Miller,  74  Ala.  50; 
Lewisburg  Bank  v.  Sheffey,  140  U.  S. 


445;  Hill  V.  Chicago,  etc.,  R.  Co.,  140 
U.  S.  52;  Chicago,  etc.,  R.  Co.  v.  Fos- 
dick,  106  U.  S.  37;  Blossom  v.  Mil- 
waukee, etc.,  R.  Co.,  I  Wall.(U.S.)655. 

3.  Cochran  v.  Miller,  74  Ala.  50. 

4.  Cochran  v.  Miller,  74  Ala.  50;  /«  re 
Farmers'  L.  &  T.  Co.,  129  U.  S.  213: 
Blossom  V.  Milwaukee,  etc.,  R.  Co., 
I  V^all.  (U.  S.)655;  Forgay  v.  Conrad, 
6  How.  (U.  S.)  201;  Fosdick  v.  Schall, 
99  U.  S.  235;  Williams  v.  Morgan,  iii 
U.  S.  684;  Burnham  v.  Bowen,  iii 
U.  S.  776;  Lewisburg  Bank  v.  Shef- 
fey, 140  U.  S.  445;  Hill  V.  Chicago, 
etc.,  R.  Co.,  140  U.S.  52;  Chicago,  etc., 
R.  Co.  V.  Fosdick,  106  U.  S.  37;  Blos- 
som V.  Milwaukee,  etc.,  R.  Co.,  i  Wall. 
(U.S.)  655. 

The  subsequent  appeal  is  allowable 
to  correct  errors  in  the  subsequent 
proceedings,  not  to  review  the  prior 
final  decree.  Lewisburg  Bank  v. 
Sheffey,  140  U.  S.  455. 

Executionary  Orders. — But  no  appeal 
will  be  from  orders  merely  in  execu- 
tion of  a  final  appealable  judgment. 
Denegre  v.  Bayhi,  35  La.  Ann.  255; 
Chew's  Appeal,  3  Grant's  Cas.  (Pa.) 
294.  But  such  orders  are  appealable 
where  based  on  the  assumption  of  a 
judgment  not  existing.  Denegre  v. 
Bayhi,  35  La.  Ann.   255. 

In  Tennessee  it  is  held  that  where 
an  order — as  of  sale — is  made  to  carry 
into  effect  a  decree  from  which  no  ap- 
peal has  been  taken,  an  appeal  will 
not  lie.  Pond  v.  Trigg,  5  Heisk. 
(Tenn.)  532;  Caldwell  v.  Hodsden,  i 
Lea(Tenn.)  46. 

5.  Burns'  Estate,  54  Cal.  223. 

6.  Baldwin's  Appeal,  112  Pa.  St.  2. 
See  Laiv  of  Case,  infra. 

7.  Forgay  v.  Conrad,  6  How.  (U.  S.) 
201;  Ray  V.  Law,  3  Cranch  (U.  S.) 
179;    Bronson  v.   La  Crosse,   etc.,   R. 
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Payment  of  Money. — As  where  a  decree  unconditionally  orders  the 
payment  of  money  to  a  designated  person,  whether  payment  is 
enforceable  by  execution  or  not.* 

Divorce. — Or  grants  a  divorce  and  appoints  commissioners  to 
set  off  to  the  wife  one  third  of  the  husband's  estate.* 

3.  Final  Orders— «.  What  Constitute  Generally. — A  final 
appealable  order  is  an  adjudication  made  upon  a  motion  or  other 
application  completely  disposing  of  the  subject-matter  and  the 
rights  of  the  parties.*     It  does  not  involve  a  hearing  on  pleading 


Co.,  2  Black  (U.  S.)  528;  Thomson  v. 
Dean,  7  Wall.  (U.  S.)  342;  Beebe  v. 
Russell,  19  How.  (U.  S.)  283;  Craig- 
head V.  Wilson,  18  How.  (U.  S.)  199; 
Merle  v.  Andrews,  4  Tex.  210;  Blake 
V.  Blake,  80  111.  524. 

Although  so  much  of  the  bill  is  re- 
tained in  the  circuit  court  as  is  re- 
quired for  the  purpose  of  adjusting  by 
a  further  decree  the  accounts  between 
the  parties.  Forgay  v.  Conrad,  6 
How.  (U.  S.)20i. 

In  Michigan  a  decree  or  order  di- 
recting possessory  right  on  a  prelim- 
inary inquiry  is  appealable  as  final. 
Tawas,  etc.,  R.  Co.  v.  Judge,  44  Mich. 
482;  People  V.  Simonson,  10  Mich. 
335;  People  V.  Judge,  31  Mich.  456; 
Sailing  V.  Johnson,  25  Mich.  489;  Mc- 
Combs  V.  Merryhew,  40  Mich.  721; 
Arnold  v.  Bright,  41  Mich.  207. 

Such  orders  or  decrees  are  illegal 
and  void.  Tawas,  etc.,  R.  Co.  v. 
Judge,  44  Mich.  482. 

1.  Blake  v.  Blake,  80  111.  524;  Saun- 
ders V.  Gregory,  3  Heisk.  (Tenn.)  576; 
Owen's  Appeal,  78  Pa.  St.  511. 

Action  against  Trustee.  —  A  decree 
directing  a  trustee  to  pay  funds  into 
court  in  an  action  to  settle  his  ac- 
counts, but  not  determining  the  bene- 
ficiaries of  the  fund,  is  not  final.  Will- 
iams V.  Conroy,  52  Cal.  414. 

Payment  to  Depository. — An  order  re- 
quiring an  attorney  to  deposit  moneys 
collected  until  his  right  thereto  can  be 
determined,  is  interlocutory.  Matter 
of  De  Oraindi  (Supreme  Ct.),  31  N. 
Y.  St.  Rep.  744. 

Application  to  Pay  Over  Money. — The 
denial  by  an  orphans'  court  of  an  ap- 
plication of  a  husband  to  compel  the 
guardian  of  his  deceased  wife  to  pay 
over  to  him  a  sum  of  money  belong- 
ing to  his  deceased  wife's  estate,  held 
a  final  decree.  McDaniel  v.  Whitman, 
16  Ala.  343. 

Distribution  of  Fund. — A  decree  dis- 
tributing only  a   portion  of   the  pro- 


ceeds of  a  sheriff's  sale  is  interlocutory. 
Royer  v.  Tate,  i  P.  &  W.  (Pa.)  227; 
Stultzfoo's  Appeal,  3  P.  &W.  (Pa.)265. 

2.  Pillow  V.  Pillow,  5  Yerg.  (Tenn.) 
421. 

Sale. — Or  finds  the  amount  due  each 
complainant  and  orders  a  sale  of  land 
attached.  Gill  v.  Creed,  3  Coldw. 
(Tenn.)  295. 

Restitution. — A  decree  ordering  res- 
titution of  property  to  plaintiff  in  ac- 
tion for  an  injunction  and  affirmative 
relief,  is  final.  Sprague  v.  Locke,  i 
Colo.  App.  171. 

Recovery  of  Papers. — A  decree  in  an 
action  to  recover  possession  of  private 
papers,  directing  that  they  be  turned 
over  to  the  plaintiff,  is  final,  since  it 
changes  possession  and  control  of 
property.-  Potter  v.  Beal,  50  Fed. 
Rep.  861. 

3.  State  V.  Horner,  16  Mo.  App.  197; 
State  V.  Michie,  47  Mo.  326;  Straat  v. 
Rinkel,  16  Mo.  App.  115;  Hovey  v. 
Crane,  10  Pick.  (Mass.)  440;  Tappan  v. 
Bruen,  5  Mass.  193;  /«;vRose,  80  Cal. 
170;  Gilman  v.  Contra  Costa  County,  8 
Cal.  57. 

In  Nelson  v.  Brown,  59  Vt.  601,  it 
was  said  :  "  A  final  order  is  one  that 
disposes  of  the  merits  of  the  cause 
— that  settles  the  rights  of  the  parties 
under  the  issues  made  by  the  plead- 
ings." 

Disposal  of  Cause. — Any  order  or  pro- 
ceeding which  disposes  of  the  cause 
and  places  the  parties  out  of  court  is 
final.  Hovey  v.  Crane,  10  Pick.  (Mass.) 
440. 

Distinguished  from  Judgment. — An  or- 
der, as  distinguished  from  a  final  judg- 
ment, is  the  judgment  or  conclusion  of 
the  court  upon  any  motion  or  analo- 
gous proceeding.  /«r^Rose,  80  Cal. 
170;  McKinley's  Estate,  49  Cal.  152; 
Scott's  Estate,  52  Cal.  403;  Covarru- 
bias  V.  Santa  Barbara  County,  52  Cal. 
622  ;  Livermore  v.  Campbell,  52  Cal. 
75;  Burns'  Estate,  54  Cal.  223. 
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and  proof,*  and   it  must  be  such  as  determines  the  action  and 
prevents  a  judgment.*^ 


1.  Kingsbury  z*.  Kingsbury,  20  Mich. 
215;  Benedict  v.  Thompson,  2  Dougl. 
(Mich.)  299;  Webster  v.  Hitchcock,  11 
Mich.  56;  Bullard  v.  Green,  9  Mich. 
222;  People  V.  Simonson,  9  Mich.  492; 
Michigan  Ins.  Co.  v.  Whittemore, 
12  Mich.  311;  Romeyn  v.  Caplis,  17 
Mich.  449;  Baker  v.  Pierson,  5  Mich. 
456;  McMann  v.  Westcott,  47  Mich. 
177;  Mackaness  z/.  Long,  85  Pa.  St.  162. 

2.  Hobbs  V.  Beckwith,  6  Ohio  St. 
252;  Harman  v.  Barhydt,  20  Neb.  630; 
Richards  v.  Burden,  31  Iowa  305; 
Coffin  V.  Eisiminger,  75  Iowa  30; 
Pyle  V.  Pyle,  82  Iowa  144;  Guthrie 
V.  Guthrie,  71  Iowa  744;  Mahaska 
County  State  Bank  v.  Christ,  82  Iowa 
56;  Hawk  V,  Evans,  76  Iowa  593;  State 
V.  Connehan,  57  Iowa  351;  Clark  v. 
Lyon  County,  37  Iowa  469;  Dryden  v. 
Wyllis,  51  Iowa  534;  Pennsylvania  Ins. 
Co.  V.  Murphy,  5  Minn.  36;  Cummings 
V.  Heard,  2  Minn.  34;  Von  Glahn  v. 
Sommer,  11  Minn.  203. 

In  Michigan,  if  an  order  makes  a 
final  disposition  of  any  portion  of  the 
subject-matter  by  imposing  a  liability 
or  depriving  a  party  of  a  right,  it  is  a 
final  order  to  that  extent  and  appeal- 
able. Taylor  v.  Sweet,  40  Mich.  739; 
Barry  v.  Brigge,  22  Mich.  201;  Web- 
ster V.  Hitchcock,  11  Mich.  56;  Mc- 
Mann V.  Westcott,  47  Mich.  177; 
Farmers'  Exch.  Bank  v.  Bronson,  14 
Mich.  361;  Michigan  Ins. Co.  z/. Whitte- 
more, 12  Mich.  311;  Beecher  v.  Mar- 
quette, etc.,  Rolling  Mill  Co.,  4oMich. 
308;  Tawas,  etc.,  R.  Co.  v.  Judge,  44 
Mich.  479. 

It  does  not  matter  at  what  stage  of 
the  case  the  order  is  made  ;  the  effect 
on  the  rights  of  the  party  is  the  test. 
Taylor  v.  Sweet,  40  Mich.  739;  Max- 
field  z/.  Freeman,  39  Mich.  64;  Lewis  ^'. 
Campau,  14  Mich.  460;  Kingsbury  v. 
Kingsbury,  20  Mich.  215. 

Divestment  of  a  Legal  Bight. — When- 
ever a  legal  right  is  divested  by  a 
court  of  chancery  an  appeal  lies  to  de- 
termine whether  the  order  is  appeal- 
able, Barry  v.  Brigge,  22  Mich.  207; 
Kirby  v.  IngersoU,  i  Dougl.  (Mich.) 
477;  Lewis  V.  Campau,  14  Mich.  458; 
Callanan  v.  Shaw,  19  Iowa  i83;Thomp- 
son  V.  Pickel,  20  Iowa  490;  Oatman  v. 
Bond,  15  Wis.  20;  In  re  Fleming's  Pe- 
tition, 16  Wis.  75;  Wabash,  etc.,  Canal 
Co.  V.  Beers,  i  Black  (U.  S.)  54; 
State  V.  Northern  Cent.  R.  Co.,  18  Md. 


193;  Thompson's  Succession,  14   La. 
810. 

In  Kingsbury  v.  Kingsbury,  20  Mich. 
215,  it  was  said  :  "  If  the  decision  of  a 
motion  opens  a  case,  it  is  not  generally 
final  unless  it  cuts  off  some  acquired 
right  under  a  decree.  If  it  closes  the 
matter  and  precludes  any  further  hear- 
ing or  investigation,  it  is  final."  Lewis 
V.  Campau,  14  Mich.  460;  Kingsbury 
V.  Kingsbury,  20  Mich.  215. 

Instances  of  Final  Appealable  Order. — 
An  order  confirming  or  setting  aside  a 
sale  in  a  foreclosure  suit  after  con- 
firmation of  report  is  final  and  appeal- 
able. Maxfield  v.  Freeman,  39  Mich. 
66;  Bullard  v.  Green,  9  Mich.  222; 
Perkins  v.  Perkins,  16  Mich.  162;  De- 
troit F.,  etc.,  Ins.  Co.  v.  Renz,  33 
Mich.  298;  State  Bank  v.  Green,  8 
Neb.  297. 

Motion  to  Strike  Out. — Or  an  order 
overruling  a  motion  to  strike  out  for 
cause  a  verdict  of  a  jury  on  inquisition 
for  damages  and  judgment  thereon, 
Walsh  V.  State,  53  Md.  543;  or  on  a 
motion  to  strike  out  or  set  aside  a 
judgment  by  default,  Stanbury  v. 
Keady,  29  Md.  361;  Hall  v.  Holmes,  30 
Md.  558;  King  v.  Hicks,  32  Md.  460; 
Merrick  v.  Baltimore,  etc.,  R.  Co.,  33 
Md.  481;  Gibson  v.  San  Francisco,  83 
Cal.  645. 

Striking  Out  Judgment. — Or  an  order 
striking  out  an  answer  as  shown  after 
judgment  and  vacating  the  judgment. 
Edson  V.  Dillaye,  17  N.  Y.  158. 

Setting  Aside  Award. — Or  setting 
aside  an  award  of  arbitrators  in  pais, 
which  by  agreement  was  to  be  the 
judgment  of  the  court.  Tennant  v. 
Divine,  24  W.  Va.  387. 

Intervention. — Or  overruling  a  mo- 
tion to  be  allowed  to  intervene  in  an 
action.  Harman  v.  Barhydt,  20  Neb. 
630;  Taylor  v.  Adair,  22  Iowa  279; 
Summers  v.  Hutson,  48  Ind.  228; 
Stich  V.  Dickinson,  38  Cal.  608;  Ohm 
V.  Judge,  82  Cal.  160;  Carter  v.  Mills, 
30  Mo.  432;  Central  Trust  Co.  v. 
Grant  Locomotive  Works,  135  U.  S. 
209;  Lamon  v.  McKee  (D.  C),  18  Wash. 
L.  Rep.  18;  Bennett  v.  Whitcomb,  25 
Minn.  148;  Honegger  v.  Wettstein, 
13  Abb.  N.  Cas.  (N.  Y.  Ct.  App.) 
393;  People  V.  Globe  Mut.  Ins.  Co., 
27  Hun  (N.  Y.)  539;  Chapman  v. 
Forbes,  123  N.  Y.  532;  Henry  v.  Trav- 
elers' Ins.  Co.,  16  Colo.  179. 
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Motion  for  Judgment. — So  an  order  denying  a  motion  by  plaintiff 
for  judgment  in  his  favor,  on  the  ground  that  the  cause  had  been 
discontinued  by  stipulation,  is  final  and  appealable.* 


Summary  Proceedings. — In  New  Or- 
leans V.  Construction  Co.,  129  U.  S.  47, 
it  was  held  that  a  judgment  in  a  sum- 
mary proceeding  on  intervention,  anal- 
ogous to  statutory  remedies,  to  try  the 
right  of  property  at  the  instance  of  the 
party  whose  property  is  alleged  to  be 
wrongfully  seized,  is  a  judgment  at 
law  and  reviewable  on  writ  of  error. 
See  also  Van  Norden  v.  Martin,  99  U. 

s.  378. 

Order  Making  New  Parties. — An  or- 
der making  new  parties  is  not  appeal- 
able by  other  parties  who  do  not  show 
that  some  substantial  right  of  their 
own  is  thereby  affected.  Emry  v. 
Parker,  iii  N.  Car.  261. 

Original  defendants  cannot  therefore 
appeal  from  an  order  making  a  new 
party  defendant.  Emry  v.  Parker, 
III  N.  Car.  261. 

Where  there  can  be  a  complete 
settlement  of  the  questions  involved 
in  a  suit  without  other  parties,  an 
order  bringing  in  another  party  un- 
der sec.  447  Code  Civil  Procedure  is 
an  abuse  of  discretion,  and  appealable 
to  the  court  of  appeals  upon  affirma- 
tion by  general  term.  Chapman  v. 
Forbes,  123  N.  Y.  532. 

Proper  Party. — In  South  Carolina  an 
intermediate  decree  that  a  defend- 
ant has  been  properly  made  a  party 
to  a  cause  is  appealable  as  involving 
the  merits,  and  an  appeal  therefrom 
suspends  all  further  proceedings  until 
it  is  disposed  of.  National  Exch. 
Bank  v.  Stelling,  32  S.  Car.  105. 

Bight  of  Interyenor.  A  decision  de- 
termining the  rights  of  an  intervenor  is 
a  final  appealable  decision.  New  York 
Cent.  Trust  Co.  v.  Marietta,  etc.,  R. 
Co.,  48  Fed.  Rep.  850. 

Interpleader. — A  judgment  on  an  in- 
terpleader is  final  and  appealable  be- 
fore the  determination  of  the  main  suit. 
Weisenecker  v.  Kepler,  7  Mo.  52;  Smith 
V.  Sterritt,  24  Mo.  260;  Hutchinson  v. 
McLaughlin,  15  Colo.  492. 

Disbarring  Attorney. — Or  disbarring 
an  attorney  for  malpractice.  Rice  v. 
Com.,  18  B.  Mon.  (Ky.)  482;  Turner  v. 
Com.,  2  Mete.  (Ky.)  621;  In  re  Orton, 
54  Wis.  379;  Matter  of  Cooper,  22  N. 
Y.  86. 

Writ  of  Assistance. — In  regard  to  ap- 
peals from  orders  granting  or  refusing 


writs  of  assistance  or  refusing  to  va- 
cate the  same,  see  Assistance,  Writ 
OF,  V.  6. 

Bill  of  Beview. — As  to  appeals  from 
orders  granting  or  refusing  leave  to 
file  a  bill  of  review,  see  Bills  of  Re- 
view, VIII.  3. 

1.   Carpenter  7/.  Myers,  90  Mich.  209. 

Other  Instances.  —  Sale.  —  Enjoining 
the  sale  of  real  estate  by  a  defendant. 
Rickards  v.  Coon,  13  Neb.  419. 

Garnishee. — Discharging  a  garnish- 
ee.    Turpin  v.  Coates,  12  Neb.  321. 

Paymettt  into  Court. — Requiring  an 
attorney  to  pay  money  into  court  or 
suffer  an  execution  to  issue  therefor. 
Baldwin  v.  Foss,  14  Neb.  455. 

Alimony. — Modifying  a  decree  for 
alimony  in  a  divorce  case.  Maxfieldz/. 
Freeman,  39  Mich.  66;  Chandler  v. 
Chandler,  24  Mich.  176. 

Dismissal. — Dismissing  a  petition  to 
compel  an  administrator  to  show  cause 
why  he  should  not  pay  an  allowed 
claim.     McKinley's  Estate,  49  Cal.  152. 

Filing  Answers. — Denying  leave  to 
file  an  answer  nunc  pro  tunc.  Scriven 
V.  Hursh,  39  Mich.  98. 

Assignee. — Removing  an  assignee 
and  directing  transference  of  the  as- 
sets in  his  hands  to  a  successor.  State 
V.  Field,  37  Mo.  App.  83. 

Post-road. — An  order  of  a  county 
court  establishing  or  refusing  to  estab- 
lish a  post-road  where  the  matter  was 
tried  de  novo  therein.  Cox  v.  Drake, 
34  Mo.  App.  80;  Sutherland  v.  Holmes, 
78  Mo.  399;  Hagemeier  v.  Keene,  8 
Mo.  App.  574;  Big  Hollow  Road  v. 
Bailey,  40  Mo.  App.  363. 

Order  of  Delivery. — An  order  vacat- 
ing an  order  of  delivery  issued  in  an 
action  of  replevin  is  directly  appeal- 
able.    Carr  v.  Huffman,  47  Kan.  188. 

Contempt. — Discharging  a  prior  or- 
der to  show  cause  why  a  party  should 
not  be  punished  for  contempt.  Witter 
V.  Lyon,  34  Wis.  364;  or  an  order 
adjudging  him  in  contempt  and  direct- 
ing his  arrest,  is  appealable  as  a  final 
order  affecting  a  substantial  right, 
M'Credie  v.  Senior,  4  Paige  (N.Y.)378. 

Forfeiture  of  Bail. — An  order  de- 
claring a  bail-bond  forfeited  and  tak- 
ing costs  to  defendant,  is  a  final  judg- 
ment and  appealable.  State  v.  Conne- 
ham,  57  Iowa,  351. 
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b.  Orders  Affecting  Substantial  Rights. — Where  statutes 
allow  an  appeal  from  interlocutory  orders  "affecting  a  substantial 
right"  or  "  involving  the  merits,"  an  order  in  the  nature  of  a  final 
judgment  decisive  of  some  question  or  point  in  the  case  is  meant, 
as  distinguished  from  mere  rulings  on  matters  of  practice  arising 
during  the  progress  of  the  cause.* 


Report  of  Commissioners. — Refusing 
to  accept  and  record  the  report  of  a 
commissioner  of  claims.  Hodges  v. 
Thatcher,  23  Vt.  455. 

Payment  of  Money. — An  appeal  lies 
from  the  order  of  a  court  directing  a 
sheriff  to  dispose  of  moneys  collected 
under  several  executions.  Jones  v. 
Calloway,  56  Ala.  46. 

Guardian. — An  order  summarily  re- 
moving a  guardian  is  a  final  order. 
Ward  V.  Angevine,  46  Ind.  415.         » 

1.  Iowa. — In  re  Slauson's  Estate,  82 
Iowa  366;  State  v.  Arns,  72  Iowa  555; 
Pyle  V.  Pyle,  82  Iowa  144;  Garnoe  v. 
Sturgeon,  67  Iowa  700;  Jaffray  v. 
Thompson,  65  Iowa  323;  Boyce  v. 
Wabash  R.  Co.    63  Iowa  70. 

Minnesota. — Chouteau  v.  Parker,  3 
Minn.  121;  McMahon  v.  Davidson,  12 
Minn.  357;  Bennett  v.  Whitcomb,  25 
Minn.  148;  Hulett  v.  Matteson,  12 
Minn.  349;  Bingham  v.  Winona  Coun- 
ty, 6  Minn.  136. 

New  York. — St.  John  v.  West,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  329; 
Megrath  v.  Van  Wyck,  3  Sandf.  (N. 
Y.)  750;  Cruger  v.  Douglass,  2  Code 
Rep.  (N.  Y.  Supreme  Ct.)  123;  Bedell 
V.  Stickler,  4  How.  Pr.  (N.  Y.  Supreme 
Ct.)  432;  Whitney  v.  Waterman,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  313. 

Wisconsin. — Rahn  v.  Gunnison,  12 
Wis.  528;  Smith  v.  Lawrence,  3  Wis. 
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AfEecting  the  Merits. — Every  order 
which  passes  upon  or  determines  any 
positive  legal  right  of  a  party  affects 
the  "  merits  "  and  is  appealable.  St. 
John  V.  West,  4  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  329. 

Substantial  Rights. — "A  substantial 
right  is  something  to  which,  upon 
proved  or  conceded  facts,  a  party  may 
lay  claim  as  a  matter  of  law — which  a 
court  may  not  legally  refuse — and  to 
which  it  can  be  seen  that  the  party  is 
entitled  within  well-settled  rules  of 
law."  People  v.  New  York  Cent.  R. 
Co.,  29  N.  Y.  418. 

In  Richards  v.  Burden,  31  Iowa  305, 
itis  said  that  where  statutory  provisions 
allow  appeals  from  "intermediate  or- 


ders involving  the  merits  and  ma- 
terially affecting  the  final  decision  "  it 
authorizes  an  appeal  from  such  orders 
affecting  the  merits  of  the  case  "as 
settle  or  determine  the  rights  of  the 
parties  to  the  relief  or  remedy  asked, 
or  to  a  substantial  right  as  to  the 
cause  of  proceeding,  whereby  the 
cause  is  determined,  or  is  tried  in  a 
manner  not  authorized  by  law." 

Orders  Affecting  Substantial  Bights — 
Venue. — An  order  transferring  a  cause 
to  a  United  States  court  is  appeala- 
ble as  affecting  a  substantial  right. 
Skeely  v.  Vilas,  24  Wis.  165.  See 
infra,  4.  Interlocutory  Decisions. 

Striking  off. — Or  striking,  or  deny- 
ing a  motion  to  strike,  off  a  cause 
from  the  calendar.  Lee  v.  Buckheit, 
49  Wis.  54;  Delaney  z/.Schutte,  49  Wis. 
366;  Tucker  v.  Grover,  53  Wis.  53; 
McLeod  V.  Bertschy,  30  Wis.  324. 

Costs. — Or  affirming  a  refusal  of  a 
clerk  to  tax  costs.  State  v.  Reesa,  57 
Wis.  422;  or  correcting  judgments  as 
to  costs  on  a  motion  after  judgment, 
Lely  V.  Fort  Atkinson  First  Nat. 
Bank,  60  Wis.  246. 

Refusing  Jury  Trial — Iowa. — An 
order  granting  that  certain  issues  in  a 
cause  should  be  tried  by  jury  and 
certain  others  not,  is  appealable  under 
Iowa  Code,  §  3164,  as  affecting  a  sub- 
stantial right.  Price  v.  ^tna  Ins.  Co., 
80  Iowa  408;  Brown  z*.  Harper,  54  Iowa 
546;  Richards  v.  Burden,  31  Iowa  306; 
State  V.  Orwig,  25  Iowa  280. 

Appearance. — An  order  refusing  to 
permit  the  district  attorney  of  a 
county  to  appear  for  the  county  in  a 
suit  to  which  it  was  a  party  affects  a 
substantial  right  and  is  appealable. 
Clark  V.  Lyon  County,  37  Iowa  469. 

7V  Show  Cause. — An  order  discharg- 
ing a  rule  requiring  a  judge  to  show 
cause  why  an  appeal  was  not  allowed 
is  appealable.  /«  re  Pierson,  13  Iowa 
449. 

Notice  of  Appeal. — Or  an  order  com- 
pelling the  acceptance  of  a  notice  of 
appeal  after  the  alleged  expiration  of 
the  statutory  period  for  appealing. 
Clapp  V.  Hawley,  97  N.  Y.  610. 
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c.  Special  Orders  after  Judgment. — Where  statutes  pro- 
vide  for  an  appeal  from  "any  special  order  made  after  judgment," 

People  V.  Syracuse, 


Undertaking. — Or  exempting  an  ap- 
pellant from  giving  an  undertaking 
on  appeal  or  a  representative  party. 
Butler  V.  Jarvis,  117  N.  Y.  115. 

Untimely  Appeal. — Or  an  order  of  the 
general  term  of  the  Supreme  Court  of 
New  York  dismissing  an  appeal  as 
taken  too  late.  Matter  of  New  York 
Cent.  R.  Co.,  60  N.  Y.  112;  Bates  v. 
Voorhees,  20  N.  Y.  525. 

Interrogatories. — Or  requiring  a  par- 
ty to  answer  interrogatories  before 
a  commissioner  and  pay  costs  of  the 
proceedings  previously  had.  Cleve- 
land V.  Burnham,  60  Wis.  16. 

Or  the  decision  of  a  judge  in  settling 
interrogatories  to  be  annexed  to  a  com- 
mission to  take  testimony  disallowing 
a  pertinent  question,  Uline  v.  New 
York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  175; 
Thorp  V.  Riley  (Super.  Ct.),  3  N.  Y. 
Supp.  547;  but  not  an  order  allowing 
an  improper  one,  since  it  may  be  ob- 
jected to  on  the  trial,  Uline  v.  New 
York  Cent.  R.  Co.,  79  N.  Y.  175. 

Vacating  Entry. — An  order  vacating 
an  entry  of  satisfaction  and  restor- 
ing the  judgment  is  appealable.  Mc- 
Gregor V.  Comstock,  19  N.  Y.  581. 

Venue. — Or  an  order  denying  a  mo- 
tion to  change  the  venue  to  a  county 
where  real  estate  involved  is  situated. 
Leland  v.  Hathorn,  42  N.  Y.  547. 

Refusal  of  Judgment  by  Default — 
North  Carolina. — The  refusal  of  a 
judgment  by  default  final  upon  a 
verified  complaint  for  a  sum  cer- 
tain, where  no  discretionary  exten- 
sion of  time  to  answer  is  made,  is  ap- 
pealable as  a  denial  of  a  substantial 
right.  Griffin  v.  Asheville  Light  Co., 
Ill  N.  Car.  438;  Alspaugh  v.  Win- 
stead,  7^  N.  Car.  526;  Alford  v.  Mc- 
Cormac,  90  N.  Car.  151. 

Guardian. — Or  a  probate  court  or- 
der directing  a  guardian  to  pay  over 
the  amount  of  a  judgment  rendered 
against  him  as  garnishee  in  a  suit 
against  his  ward.  Coffin  v.  Eisimin- 
ger,  75  Iowa  30;  or  discharging  a  gar- 
nishee. Galena  Nat.  Bank  v.  Chase, 
71  Iowa  120. 

Intervention. — Or  an  order  striking  a 
petition  of  intervention  from  the  files 
on  the  ground  that  the  case  was  set- 
tled. Bicklin  v.  Kendall,  72  Iowa 
490. 

Mandamus. — Or  denying  an  applica- 
tion for  a  mandamus  to  enforce  a  dis- 


tinct legal  right. 
78  N.  Y.  56. 

Commitment. — Or  denying  a  motion 
for  a  commitment  for  not  obeying  a 
mandamus.  People  v.  Healy,  48 
Barb.  (N.  Y.)  564. 

Commissiofters'  Report. — Or  confirm- 
ing a  report  of  commissioners  to  ap- 
portion dower.  Smith  v.  Smith,  6 
Lans.  (N.  Y.)  313. 

Cross-bill. — Or  an  order  striking  out 
a  cross-bill.  Mahaska  County  State 
Bank  v.  Christ,  82  Iowa  56. 

Appealable  Orders  Affecting  the  Merits 
— Pleading. — An  order  striking  out  an 
answer  is  appealable  under  such  a 
statute.  Wolf  v.  Banning,  3  Minn. 
202. 

Stipulation. — Or  setting  aside  a  stip- 
ulation to  submit  a  case  on  agreed 
facts,  Bingham  v.  Winona  County,  6 
Minn.  136;  or  dismissing  an  action, 
Rogers  v.  Greenwood,  14  Minn.  333. 

Garnishment. — An  order  discharging 
a  garnishee  after  examination  from 
all  liability  under  proceedings  in  gar- 
nishment. McConnell  v.  Rakness,  41 
Minn.  3. 

Demurrer. — An  order  overruling  an 
oral  demurrer  to  a  complaint  involves 
the  merits  and  is  appealable  before 
final  judgment.  Elliott  v.  PoUitzer, 
24  S.  Car.  84. 

Supplemental  Answer. — An  order  al- 
lowing a  supplemental  answer  setting 
up  a  new  defense  to  be  filed  before 
trial.     Matteson  v.  Curtis,  14  Wis.  436. 

Complaint. — Denying  a  motion  to 
make  a  complaint  more  definite. 
Clark  V.  Langsworthy,  12  Wis.  441. 

Setting  Aside  Judgment. — Denying  a 
motion  to  set  aside  a  judgment  for  ir- 
regularity. Schmidt  v.  Gilson,  14 
Wis.  514;  Paine  v.  Chase,  14  Wis. 
653;  Johnson  v.  Curtis,  51  Wis.  595; 
Piper  V.  Johnston.  12  Minn.  60. 

Revival  of  Suit. — An  order  reviving 
suit  against  the  representatives  of  a 
deceased  party.  Rogers  v.  Paterson, 
4  Paige  (N.  Y.)  450. 

Re-examination. — An  order  refusing 
to  allow  witnesses  to  be  re-examined. 
Bach  V.  Fulton  Bank,  2  Wend.  (N.  Y.) 
225. 

Making  Parties. — Orders  in  an  action 
affecting  real  estate  requiring  plain- 
tiff to  make  an  adverse  claimant  a 
party.  Hekla  F.  Ins.  Co.  v.  Morrison, 
56  Wis.  133. 
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the  right  of  appeal  embraces  all  orders  made  subsequent  to  the 
entry  of  the  judgment.     The  right  to  appeal  from  such  special 

Noonan  v.  Orton,  28 


Extension  of  Time. — Granting  addi- 
tional time  to  prepare  bill  of  excep- 
tions after  statutory  period  has  ex- 
pired. Evans  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  54  Wis.  522. 

Affecting  Previous  Orders.  —  Orders 
vacating  or  confirming  previous  or- 
ders affecting  the  merits.  Bonesteel 
V.  Orris,  31  Wis.  117;  Starkweather  v. 
Hawes,  10  Wis.  125;  Wolcott  v.  Wol- 
cott,  32  Wis.  63. 

Nunc  pro  Tunc. — Allowing  a  judg- 
ment by  confession  to  be  signed  nunc 
pro  tunc.  Fairchild  v.  Dean,  15  Wis. 
206. 

Refere7ice.  —  Referring  an  equity 
cause  to  a  referee  to  take  testimony 
where  a  party  is  entitled  to  have  it 
heard  in  open  court.  Oatman  v. 
Bond,  1 5 'Wis.  20. 

Discontinuance.  — Refusing  to  allow 
a  discontinuance  of  an  action  involv- 
ing a  counterclaim.  McLeod  v.  Bert- 
schy,  33  Wis.  176. 

New  Parties. — Refusing  a  motion  to 
make  a  defendant's  wife  a  party  at  his 
instance.  Tubbs  v.  Doll,  15  Wis. 
640. 

Substitution  of  Pleading. —  Refusing 
to  substitute  a  demurrer  for  a  reply. 
Akerly  v.  Vilas,  21  Wis.  377. 

Complaint. — Refusing  to  strike  an 
amended  complaint  from  the  files. 
Kewaunee  County  v.  Decker,  34  Wis. 
378. 

Sale. — Ordering  a  sale  in  a  partition 
suit.     Vesper  v.  Farnsworth,  40  Wis. 

357- 

Bill  of  Particulars. — Striking  out  a 
bill  of  particulars.  Kewaunee  County 
V.  Decker,  28  Wis.  669. 

Filing  Answer. — Permitting  a  de- 
fendant to  serve  and  file  an  answer 
more  than  a  year  after  notice  of  judg- 
ment. Holmes  v.  Campbell,  13  Minn. 
66. 

Counsel  Fees. — An  order  granting  an 
allowance  as  counsel  fees  to  wife,  in 
an  action  of  divorce  made  after  deter- 
mination of  suit  and  entry  of  judg- 
ment for  defendant.  Wagner  v.  Wag- 
ner, 34  Minn.  441. 

Provisional  Remedies. — Under,  stat- 
utes allowing  an  appeal  from  provi- 
sional remedies  an  order  refusing  to 
vacate  an  order  of  arrest  is  appeala- 
ble.    Pratt  V.  Page,  18  Wis.  337. 

An  order  requiring  a  party  to  give 
an  adverse  party  inspection  of  papers 


and  docuipents. 
Wis.  386. 

Requiring  a  party  to  be  examined 
as  a  witness  at  the  instance  of  his  op- 
ponent. Blossom  V.  Luddington,  31 
Wis.  283. 

Orders  Unappealable  as  not  Affecting 
the  Merits — New  Defendant. — Allow- 
ing plaintiff  to  bring  in  a  new  defendant 
after  judgment  is  set  aside.  Cronck- 
hite  V.  EUefson,  9  Wis.  252. 

Costs. — An  order  made  on  a  motion 
for  retaxation  of  costs  made  before 
final  judgment.  Ernst  v.  Steamer 
Brooklyn,  24  Wis.  616;  McHugh  v. 
Chicago,  etc.,  R.  Co.,  41  Wis.  79. 

Staying  Proceedings. — An  order  stay- 
ing proceedings  in  an  action  until  pro- 
ceedings pending  in  another  tribunal 
are  decided.  Johnston  v.  Reiley,  24 
Wis.  494;  Parmalee  v.  Wheeler,  32 
Wis.  429;  Noble  v.  Strachan,  32  Wis. 
314;  Peeper  v.  Peeper,  53  Wis.  507. 

Evidence. — An  order  admitting  or 
excluding  evidence.  Hulett  v.  Mat- 
teson,  12  Minn.  349. 

Arrest  of  Jttdgment.  —  Arresting 
judgment  for  inconsistency  between 
general  and  special  verdicts.  Lemke 
V.   Chicago,  etc.,  R.   Co.,  39  Wis.  449. 

Vacating  Jttdgment.  —  Refusing  to 
vacate  a  judgment  for  informality 
only.     Planer  v.  Smith,  40  Wis.  31. 

fTabeas  Corpus.  —  Discharging  on 
habeas  corpus  a  judgment  debtor  im- 
prisoned for  contempt  on  supple- 
mentary proceeding.  In  re  Fenelon, 
37  Wis.  231. 

Certiorari.  —  Refusing  to  quash  a 
writ  of  certiorari  or  mandamus. 
State  V.  Fond  du  Lac,  35  Wis.  37; 
State  v.  Wood  County,  41  Wis. 
28. 

Complaint. — Refusing  to  strike  out  a 
complaint  for  irregularity  in  testing 
the  summons,  Rahn  v.  Gunnison,  12 
Wis.  528;  or  setting  aside  its  service 
for  illegibility,  Orton  v.  Noonan,  32 
Wis.  104. 

Contract. — Requiring  a  defendant  to 
furnish  a  copy  of  a  contract  set  up  in 
his  answer.  Lusk  v.  Galloway,  52 
Wis.  164. 

Venue. — Denying  a  change  of  venue. 
Carpenter  v.  Comfort,  22  Minn.  539. 

Motion  for  Judgment.  —  Denying  a 
motion  for  judgment  on  the  plead- 
ings. McMahon  v.  Davidson,  12 
Minn.  357. 
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orders  is  of  equal  rank  and  dignity  with  the  right  to  appeal  from 
the  judgment.     One  right  in  no  manner  depends  on  the  other.* 

d.  In  Special  Proceedings. — Where  a  statute  allows  an  ap- 
peal from  "  final  orders  made  in  a  special  proceeding,"  it  includes 
final  orders  in  all  cases  where  the  law  confers  a  right  and  author- 
izes a  special  application  to  a  court  of  justice  to  enforce  it.* 


Leave  to  Answer. — Refusing  leave 
to  answer  after  judgment  for  plain- 
tiff, notwithstanding  a  demurrer  to  a 
complaint.  Keegan  v.  Peterson,  24 
Minn.  i. 

Bill  of  Exceptions. — Dismissing  an 
application  for  settlement  of  a  bill  of 
exceptions.  Richardson  v.  Rogers,  37 
Minn.  461. 

1.  Comstock  Mill,  etc.,  Co.  v.  Allen, 
21  Nev.  325;  Marshall  v.  Golden 
Fleece,  G.,  efc,  Min.  Co.,  16  Nev.  156; 
Stonesifer  v.  Kilburn,  94  Cal.  33; 
Calderwood  v.  Peyser,  42  Cal.  no. 

Consent. — The  fact  that  the  party 
consented  to  the  judgment,  or  that  he 
has  lost  his  right  of  appeal  therefrom, 
does  not  affect  his  right  to  appeal 
from  the  order.  Comstock  Mill,  etc., 
Co.  V.  Allen,  21  Nev.  325. 

Orders  Made  in  Same  Cause. — Where 
a  statute  allows  an  appeal  from 
"  special  orders  made  after  final  judg- 
ment," such  orders  must  be  made 
in  the  cause  in  which  judgment  is 
rendered.  Brown  v.  Starr,  75  Cal. 
165. 

In  Special  Proceedings. — A  final  order 
in  a  proceeding  to  set  aside  a  judg- 
ment for  fraud  is  "a  final  order  in  a 
special  proceeding  affecting  a  sub- 
stantial right  therein."  Dryden  v. 
Wyllis,  51  Iowa  534. 

Final  Orders  Made  after  Judgment. — 
Where  an  appeal  is  allowed  from  final 
orders  made  on  summary  application 
after  judgment,  an  appeal  can  only  be 
taken  from  the  orders  finally  disposing 
of  the  subject  where  several  are  made. 
It  must  also  affect  a  substantial  right. 
Jarvis  v.  Hamilton,  37  Wis.  88.  As  a 
denial  of  a  motion  to  set  aside  a  de- 
fault and  allow  an  answer  to  be  filed 
in  a  case  in  equity.  Smith  v.  Law- 
rence, 3  Wis.  779;  Johnson  v.  Eldred, 
13  Wis.  482;  Levy  v.  Goldberg,  40  Wis. 
308. 

Chamber  Order. — An  order  made  at 
chambers  is  appealable  as  a  "  special 
order  made  after  final  judgment," 
within  a  statutory  provision  allowing 
an  appeal.  Clarke  v.  Gonn,  2  Mont. 
538;  Calderwood  v.  Peyser,  42  Cal. 
no. 


Motion  to  Dismiss. — An  order  refus- 
ing to  grant  a  motion  to  dismiss  an 
appeal  from  a  probate  to  a  district 
court  is  not  appealable  as  a  special 
order  made  after  final  judgment. 
Connell  v.  Warren  (Idaho,  1891),  27 
Pac.  Rep.  730. 

Order  of  Payment. — But  an  order  re- 
quiring the  clerk  to  pay  money  col- 
lected on  a  judgment  in  favor  of  the 
defendant  to  the  plaintiff  in  another 
judgment  against  the  defendant,  is 
such  an  order.  Hayes  v.  First  Judi- 
cial Dist.  Ct.,  II  Mont.  225. 

Allowing  Fees. — An  order  allowing  a 
lien-claimant  attorney's  fees  under 
Cal.  Code  Civ.  Pro.,  §1195,  is  appeal- 
able as  a  special  order  made  after 
final  judgment.  Schallert  -  Ganahl 
Lumber  Co.  v.  Neal,  94  Cal.  192. 

Costs. — Or  an  order  made  after  judg- 
ment relaxing  costs,  Comstock  Mul, 
etc.,  Co.  V.  Allen,  21  Nev.  325;  or  an 
order  awarding  alimony  and  suit  ex- 
penses after  judgment  for  defendant, 
Wilde  V.  Wilde,  2  Nev.  306;  or  an  order 
striking  out  a  statement  on  motion  for 
new  trial,  Calderwood  v,  Peyser,  42 
Cal.  no. 

2.  Matter  of  Cooper,  22  N.  Y.  86; 
New  York  Cent.  R.Co.  v.  Marvin, 11  N. 
Y.  286;  In  re  Fleming's  Petition,  16 
Wis.  70;  Minnesota  Valley  R.  Co.  v. 
Doran,  15  Minn.  230;  Warren  v.  First 
Div.,  etc.,  R.  Co.,  18  Minn.  384; 
Turner  v.  Holleran,  11  Minn.  253; 
Minnesota  Cent.  R.  Co.  v.  Peterson, 
31  Minn.  42;  Molde  v.  Stearns  County, 
43  Minn.  312;  Semrow  v.  Semrow,  26 
Minn.  9;  Menage  v.  Lustfield,  30 
Minn.  487;  Papke  v.  Papke,  30  Minn. 
260. 

Substantial  Right. — An  order  affect- 
ing a  substantial  right  made  in  a 
special  proceeding  is  an  appealable 
final  order.  Harman  v.  Barhydt,  20 
Neb.  630;  Purpin  v.  Coates,  12  Neb. 
321;  Powers  V.  Reed,  19  Ohio  St. 
189. 

Striking  off  Voter's  Name. — An  or- 
der striking  the  name  of  a  voter  from 
the  official  registry  is  appealable  as  an 
order  made  in  a  special  proceeding 
affecting  a  substantial  right.     Matter 
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e.  Under  Code  of  New  York. — In  New  York  every  order 
of  the  special  term  of  a  court  affecting  a  substantial  right  is 
appealable  to  the  general  t^rm  of  the  same  court  although  it  rest 
in  discretion  ;*  but  no  appeal  can  be  taken  to  the  Court  of 
Appeals  from  discretionary  orders,  whether  they  affect  a  substan- 
tial right  or  not.*  But  an  order  of  the  general  term  affirming  a 
special-term  order  refusing  to  entertain  a  motion  on  the  ground 
of  a  lack  of  power  presents  a  question  of  law  appealable  to  the 
Court  of  Appeals  ;^  or  a  refusal  of  the  general  term  to  entertain 
an  appeal  from  an  order  of  the  special  term  affecting  a  substan- 
tial right.^ 


of  Ward  (Supreme  Ct.),  20  N.  Y. 
Supp.  606. 

Incorporation. — So  also  an  order  of  a 
county  judge  on  appeal  from  pro- 
ceedings to  incorporate  a  village. 
Matter  of  Harrisville  (Supreme  Ct.), 
21  N.  Y.  Supp.  62. 

Appraisal. — Appointing  or  refusing 
to  appoint  commissioners  of  appraisal 
in  condemnation  proceedings.  Matter 
of  Metropolitan  EI.  R.  Co.,  136  N.  Y. 
500;  Matter  of  Broadway,  etc.,  R.  Co., 
69  Hun  (N.  Y.)275. 

Condemnation  Proceedings.  —  Or  an 
order  in  condemnation  proceedings 
condemning  land.  Wisconsin  Cent. 
R.Co.z/.Cornell  University, 49  Wis. 162. 

Contempt. — A  final  order  punishing 
a  party  for  contempt,  I?i  re  Day,  34 
Wis.  638;  State  v.  Giles,  10  Wis.  loi; 
Shannon  v.  State,  18  Wis.  604;  or  re- 
fusing to  set  aside  an  order  for  at- 
tachment in  contempt  proceedings, 
Lamonte  v.  Pierce,  34  Wis.  483. 

1.  St.  John  V.  Croel,  10  How.  Pr. 
(N.  Y.  Supreme  Ct.)  253;  Western 
R.  Co.  V.  Kortright,  10  How.  Pr. 
(N.  Y.  Supreme  Ct.)  457  ;  Living- 
ston V.  Swift,  23  How.  Pr.  (N.  Y. 
Supreme  Ct.)  i;  Fassett  z'.  Tallmadge, 
15  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  205; 
Innes  v.  Purcell,  2  Thomp.  &  C.  (N. 
Y.)538;  Disbrow  v.  Henshaw,  8  Cow. 
(N.  Y.)  349;  Rogers  v.  Patterson,  4 
Paige  (N.  Y.)  450:  Buhler  v.  Hubbell 
(Supreme  Ct.),  32  N.  Y.  St.  Rep.  342; 
Ithaca  Agricultural  Works  v.  Eg- 
gleston,  107  N.  Y.  272;  Matter  of 
Manhattan  Dispensary,  7  N.  Y.  St. 
Rep.  871;  Moorhouse  v.  Yeager,  38 
N.  Y.  Super.  Ct.  50;  Matter  of  Duff, 
41  How.  Pr.  (N.  Y.  Ct.  App.)  350; 
Rathbun  v.  Ingersoll,  34  N.  Y.  Super. 
Ct.  211;  Central  Nat.  Bank  v.  Clark, 
34  N.  Y.  Super.  Ct.  487;  Alexander  v. 
Bennett,  38  N.  Y.  Super.  Ct.  492; 
Tracy   v.    New   York    Steam    Faucet 


Mfg.  Co.,  I  E.  D.  Smith  (N.  Y.)  349; 
Quinn  v.  Case,  2  Hilt.  (N.  Y.)  467; 
Marquat  v.  Mulvy,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  460;  Crugeri/.  Douglass, 
8  Barb.  (N.  Y.)8i;  Artisans'  Bank  v. 
Treadwell,  34  Barb.  (N.  Y.)  558; 
McElwain  v.  Corning,  12  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  16;  McMahon  v. 
Mutual  Ben.  L.  Ins.  Co.,  12  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  28;  Beach  v. 
Chamberlain,  3  Wend.  (N.  Y.)  366. 

2.  Livermore  v.  Bainbridge,  56  N. 
Y.  72;  Jeffras  v.  McKillop,  etc.,  Co.,  2 
Hun  (N.  Y.)  351;  New  York  Security 
Bank  v.  Commonwealth  Nat.  Bank,  2 
Hun  (N.  Y.)  287. 

3.  Cushman  v.  Reynolds,  123  N.  Y. 
138;  Martin  v.  Windsor  Hotel  Co.,  70 
N.  Y.  loi;  Piatt  v.  Piatt,  66  N.  Y.  360; 
Sprague  v.  Dunton,  14  Hun  (N.  Y.) 
490;  Tilton  V.  Beecher,  59  N.  Y.  176; 
Beach  v.  Chamberlain,  3  Wend.  (N.Y.) 
366;  People  V.  Coffin,  7  Hun  (N.  Y.) 
608;  Martin  v.  Hicks,  i  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  341;  Hewlett  v. 
Wood,  67  N.  Y.  394;  Tolman  v.  Syra- 
cuse, etc.,  R.  Co.,  92  N.  Y.  353;  Sny- 
der V.  Snyder,  96  N.  Y.  88;  Matter  of 
Holbrook,  99  N.  Y.  539. 

Deprivation  of  Statutory  Remedy. — 
Where  an  order  of  the  general  term 
of  the  New  York  Supreme  Court  de- 
prives appellant  of  a  remedy  given 
by  statute  it  is  appealable  to  the  court 
of  appeals;  Levy  r/.  Salomon,  105  N.Y. 
533;  or  where  an  order  of  the  general 
term  affirms  a  special-term  order  dis- 
charging a  defendant  from  an  arrest, 
before  trial  of  the  action  or  any  judg- 
ment therein,  on  the  sole  ground  that 
he  was  entitled  thereto  under  §  iii 
of  Code  Civ.  Pro.,  as  amended  by  ch. 
672,  Laws  1886,  Levy  v.  Salomon,  105 
N.  Y.  533. 

4.  Hanover  F.  Ins.  Co.  v.  Tomlin- 
son,  58  N.  Y.  215;  Jemison  v.  Citizens' 
Sav.  Bank,  85  N.  Y.  546. 
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4,  Interlocutory  Decisions — a.  In  General. — The  distinction 
between  final  and  interlocutory  orders  and  judgments  is  often- 
times exceedingly  nice,  yet  of  the  most  important  consideration 
in  appellate  procedure.  An  interlocutory  judgment,  order,  or  de- 
cree is  one  made  between  the  institution  and  final  decision  termi- 
nating the  cause.     It  is  auxiliary  to  the  final  determination  of  the 


Instances  of  Orders  Besting  in  Dis- 
cretion Affecting  a  Substantial  Bight — 
Production  of  Papers. — An  order  to 
compel  the  production  of  books  and 
papers,  Woods  v.  De  Figaniere,  i 
Robt.  (N.  Y.)6Si;  Julio  v.  Ingalls,  17 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  448, 
note;  Thompson  v.  Erie  R.  Co.,  9 
Abb.  Pr.  N.  S.  (N.  Y.  Supreme  Ct.) 
212;  or  imposing  a  fine  for  their  non- 
production,  Sudlow  V.  Knox,  4  App. 
Dec.  (N.  Y.)  326. 

Commission. — An  order  granting  an 
open  commission  to  examine  orally 
unknown  witnesses  affects  a  substan- 
tial right,  Jemison  v.  Citizens'  Sav. 
Bank,  85  N.  Y.  546;  or  denying  a  mo- 
tion for  the  issuance  of  a  commission, 
Wallace  v.  American  Linen  Thread 
Co.,  46  How,  Pr.  (N.  Y.  Supreme  Ct.) 
403;  Henry  v.  Henry,  4  Den.  (N.  Y.) 
253;  refusing  to  open  a  commission 
for  the  examination  of  a  witness  who 
has  since  disclosed  material  facts, 
Beach  v.  Fulton  Bank,  2  Wend.  (N.  Y.) 
225;  granting  letters  rogatory  instead 
of  a  commission,  Anonymous,  sgN.Y. 
313;  refusing  to  rehear  a  motion  to  in- 
struct a  master  as  to  the  mode  of 
examining  a  witness,  Williamson  v. 
Hyer,  4  Wend.  (N.  Y.)  170;  Marvin  v. 
Seymour,  i  N.  Y.  535;  appointing  a 
commissioner  to  take  testimony  in  a 
foreign  country,  McLean  v.  Adams, 
45  Hun  (N.  Y.)  189. 

Vacation  of  Order. — Granting  or 
denying  a  motion  to  vacate  or  modify  a 
prior  order  of  examination  of  a  party, 
Burt  V.  Oneida,  21  N.  Y.  Wkly.  Dig. 
342;  Amsinck  v.  North,  62  How.  Pr. 
(N.  Y.  C.  PI.)  114;  Jenkins  z/.  Putnam, 
106  N.  Y.  272;  Glenney  z/.  Stedwell,64 
N.  Y.  120;  Mechanics'  Nat.  Bank  v. 
Sheehan,  loi  N.  Y.  176;  unless  a 
similar  order  made  by  another  judge 
is  unappealed  from,  Amsinck  v. 
North,  62  How.  Pr.  (N.  Y.  C.  PI.)  114. 

Setting  Aside  Judgmeiit. — An  order 
setting  aside  a  judgment,  Fisher  v. 
Hepburn,  48  N.  Y.  41;  or  vacating  a 
judgment  by  confession,  Belknap  v. 
Waters,  11  N.  Y.  477. 

Striking  off  Cause. — Striking  a  cause 


from  a  circuit  calendar  as  equitable. 
Beary  v.  Hoster  (Supreme  Ct.),  6  N. 
Y.  Supp.  330. 

Reference. — Vacating  an  order  of 
reference  and  changing  the  venue. 
Hoffman  v.   Sparling,  12  Hun  (N.  Y.) 

Judicial  Sale. — An  order  refusing  to 
set  aside  a  judicial  sale  of  an  infant's 
property  as  collusive.  Howell  v. 
Miller,  53  N.  Y.  322. 

Orders  refusing  to  open  a  sale  of 
mortgaged  property.  Tripp  v.  Cook, 
26  Wend.  (N.  Y.)  143;  Kellogg  v. 
Howell,  62  Barb.  (N.  Y.)  280;  Buffalo 
Sav.  Bank  v.  Newton,  23  N.  Y.  160; 
Wakeman  v.  Price,  3  N.  Y.  334;  Hazel- 
ton  V.  Wakeman,  3  How.  Pr.  (N.  Y.  Ct. 
App.)  357- 

Dismissal  of  Appeal. — An  order  re- 
fusing to  dismiss  an  appeal  from  a 
justice's  court  for  want  of  an  under- 
taking. Kuntz  V.  Licht,  8  Hun  (N. 
Y.)i4. 

Affecting  Substitution. — An  order  re- 
viving an  action  against  the  represent- 
ative of  a  deceased  defendant  sued 
jointly  with  orders.  Arthur  v.  Gris- 
wold,  60  N.  Y.  143. 

Substituting  after  judgment  the  per- 
sonal representative  of  a  deceased 
partner  as  plaintiff.  Hackett  v.  Bel- 
den,  47  N.  Y.  624. 

Denying  a  motion  to  revive  a  suit 
against  the  personal  representative  of 
a  deceased  codefendant  in  a  tort  ac- 
tion.    Union   Bank  v.  Mott,  27  N.  Y. 

633- 

Allowing  a  plaintiff  to  whom  all  co- 
plaintiffs  had  assigned  their  interests 
to  conduct  the  suit  in  his  own  name 
alone.  Getty  v.  Spaulding,  58  N.  Y. 
636. 

Continuing  a  pending  undetermined 
special  proceeding  in  the  name  of  the 
personal  representative  of  a  deceased 
party.  Matter  of  Palmer,  115  N.  Y. 
493;  Matter  of  Roberts,  53  Hun  (N.  Y.) 
338. 

Insolvency  Proceedings.  —  Setting 
aside  a  sale  by  an  assignee  for  benefit 
of  creditors.  Matter  of  Rides,  23  Hun 
(N.  Y.)9i. 
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cause,  and  leaves  a  right  of  the  parties  controverted  in  the  partic- 
ular case  unadjudicated.*  It  is  a  universal  rule  that,  except  as 
provided  by  statute,  no  appeal  can  be  prosecuted  from  a  pro- 
ceeding taken  prior  to  final  judgment  or  decree.* 


1.  Kennedy  v.  Morrison,  31  Tex. 
220;  Washington  City,  etc.,  R.  Co.  v. 
Southern  Maryland  R.  Co.,  55  Md. 
156;  Cain  V.  Warford,  7  Md.  282; 
Cambridge  Valley  Nat.  Bank  v. 
Lynch,  76  N.  Y.  516;  Harris  v.  Clark, 
4  How.  Pr.  (N.  Y.  Ct.  App.)  78;  Cruger 
V.  Douglass,  4  How.  Pr.  (N.  Y.  Ct. 
App.)  215;  Swarthout  v.  Curtis,  4  N. 
Y.  415;  Tompkins  v.  Hyatt,  19  N.  Y. 
534;  Lewis  V.  Campau,  14  Mich.  460; 
Wing  V.  Warner,  2  Dougl.  (Mich.)  288; 
Caswell  V.  Comstock,  6  Mich.  391. 

"  Appeals  and  exceptions  taken  on 
interlocutory  matters  cannot  be  heard 
in  this  court  until  the  proceedings  at 
nisi  prius,  to  determine  the  legal  rights 
of  the  parties,  appear  to  be  ended." 
McCallum  v.  Lambie,  145  Mass.  236. 

Final  Decree. — Under  a  final  decree 
a  party  obtains  his  right  without  any 
further  adjudication  on  the  merits, 
either  by  force  of  the  decree  itself  or 
supplementary  proceedings  of  a  min- 
isterial character  in  execution  of  it. 
Lewis  f.  Campau,  14  Mich.  460. 

2.  Alabama. — George  i*.  Saunders,  19 
Ala.  744;  Tomlin  v.  State,  19  Ala.  9; 
Braleyw.  Clarke,  18  Ala.  436;  Bridges 
V.  Miller,  3  Ala.  746;  Robinson  v. 
Craig,  16  Ala.  50;  Mallory  v.  Matlock, 
7  Ala.  757;  Bond  v.  Marx,  53  Ala.  177; 
McKimmey  v.  McKimmey,  52  Ala.  102; 
Matthews  z/.  Hobbs,  51  Ala.  210;  Tram- 
mell  V.  Trammell,  v.  50  Ala.  59;  Coxz/. 
James,  40  Ala.  297;  Waters  v.  Coker, 
39  Ala.  730;  Watt  V.  Watt,  37  Ala.  543; 
Boyett  V.  Kerr,  7  Ala.  9;  Crothers  v. 
Ross,  17  Ala.  816;  Reynolds  v.  Rey- 
nolds, II  Ala.  1023;  Horton  v.  Averett, 
20  Ala.  719;  Ex  p.  Cresswell,  60  Ala. 
378;  Cochran  v.  Miller,  74  Ala.  50. 

California. — Duff  z/.  Duff,  71  Cal.  513; 
Kower  v.  Gluck,  33  Cal.  401;  Pende- 
gast  V.  Knox,  32  Cal.  73;  Quibey  v. 
Gambert,  32  Cal.  304;  Gates  v.  Sal- 
mon, 28  Cal.  320;  Peck  v.  Vanden- 
berg,  30  Cal.  11;  Peck  v.  Courts,  31 
Cal.  207;  Martin  v.  Travers,  7  Cal.  253; 
Juan  V.  Ingoldsby,  6  Cal.  439;  People 
V.  Stillman,  7  Cal.  117;  Hopper  v. 
Kalkman,  17  Cal.  517;  Brooks  v.  Cal- 
derwood,  19  Cal.  124;  Johnston  v.  Dop- 
kins,  6  Cal.  83;  Baker  v.  Baker,  10 
Cal.  527;  Ketchum  z*.  Crippen,  31  Cal. 
365;  Leffingwell  v.  Griffing,  29  Cal.  192; 
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Rhodes  z/.  Craig,  21  Cal.  419;  DeBarrjr 
V.  Lambert,  10  Cal.  503;  People  v. 
Thurston,  5  Cal.  517;  Henly  v.  Hast- 
ings, 3  Cal.  341;  Stearns  v.  Marvin,  3 
Cal.  376;  Beck  v.  San  Francisco,  4  Cal. 
375;  Dimick  v.  Deringer,  32  Cal.  488; 
Thompson  z/.  Lynch,  43  Cal.  482;  Grant 
V.  Johnston,  45  Cal.  243;  People  v.  De 
La  Guerra,  43  Cal.  225;  Haraszthy  v. 
Horton,  46  Cal.  545;  Sutter  v.  San 
Francisco,  36  Cal.  112;  Hastings  v. 
Cunningham,  35  Cal.  549;  Dunne's  Es- 
tate, 53  Cal,  631;  /«r^  Smith's  Estate, 
51  Cal.  563;  Christie  v.  Christie,  53 
Cal.  26;  Miller  v.  Sharpe,  54  Cal.  590; 
Conniff  v.  Kahn,  54  Cal.  283.  Welsh  v. 
Allen,  54  Cal.  211;  Ashley  z/.  Olmstead, 
54  Cal.  616;  Blum  v.  Brownstone,  50 
Cal.  293;  Wenborn  v.  Boston,  23  Cal. 
321;  Williams  v.  Conroy,  52  Cal.  414; 
Adams  v.  Woods,  18  Cal.  30. 

Connecticut. — Gleason  v.  Chester,  i 
Day  (Conn.)  27;  Treadway  v.  Coe,  21 
Conn.  284;  Carpenter  z'.  Childs,  i  Root 
(Conn.)  181;  Ray  v.  Fitch,  i  Root 
(Conn.)  290;  Wallace  v.  Middlebrook, 
28  Conn.  465;  Finch  v.  Ives,  24  Conn. 
390. 

District  of  Columbia. — Condon  v. 
Gray  (D.  C,  1888),  12  Cent.  Rep.  41. 

Florida. — Bellamy  z/.  Bellamy,  4  Fla. 
242;  Putnam  v.  Lewis,  i  Fla.  507;  Mc- 
Kinnon  v.  McCoUum,  6  Fla.  376;  Sta- 
ples V.  Hartridge,  8  Fla.  426. 

Georgia. — Brady  v.  Furlon,  38  Ga. 
108;  Johnson  v.  Stewart,  40  Ga.  167. 

Illinois. — Phelps  v.  Fickes,  63  111. 
201;  Thompson  v.  Follansbee,  55  111. 
428;  Myers  v.  Manny,  63  111.  213; 
Springfield  v.  Edwards,  84  111.  626;  Ex 
p.  Thompson,  93  111.  89;  Harsha  v. 
McHenry,  82  111.  278. 

Indiana. — McKnight  v.  Knisely,  25 
Ind.  336;  Rinehart  v.  Bowen,  44  Ind. 
353;  Speerz^.  Davis,  38  Ind.  271;  Simp- 
son V.  Pearson,  31  Ind.  i;  Goodwin  v. 
Goodwin,  48  Ind.  584;  WoUey  v.  State, 
8  Ind.  377;  Reese  v.  Beck,  9  Ind.  238; 
Reed  v.  Reed,  30  Ind.  313;  Reed  v. 
Reed,  44  Ind.  429;  Hamlyn  v.  Nesbit, 
37  Ind.  284;  Wood  V.  Wood,  51  Ind. 
141;  Martindale  v.  Brown,  18  Ind.  284; 
Western  Union  Tel.  Co.  v.  Locke,  107 
Ind.  9. 

Iowa  — Baldwin  v.  Mayne,  40  Iowa 
687;  AUerton  v.  Eldridge,  56  Iowa  709;. 
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Findings  and  Conclusions. — Therefore  no  appeal  will    lie  from  the 
mere  conclusions  of  law  or  findings  of    fact  of  a  court  trying  a 


Horakz/.  Horak,  68  Iowa  49;  Richards 
V.  Burden,  31  Iowa  305;  Des  Moines 
Valley  Live  Stock  Ins.  Co.  v.  Hender- 
son, 38  Iowa  446;  Walker  v.  Pum- 
phrey,  82  Iowa  487. 

Kentucky. — Downard  v.  Com.  (Ky., 
1891),  17  S.  W.  Rep.  439. 

Louisiana. — State  v.  Judge,  32  La. 
Ann.  300;  Spencer  v.  Lambert,  4  Mar- 
tin, N.  S.  (La.)  366;  Howard  v.  Cox,  7 
Martin,  N.  S.  (La.)  102;  Ponsony  v. 
Debaillon,  7  Martin,  N.  S.  (La.)  204; 
Bailey  v.  Sims,  3  La.  Ann.  218;  Hun- 
tington V.  Sheriff,  7  La.  Ann.  205; 
State  V.  Judge,  10  La.  Ann.  204;  Moore 
V.  Gordon,  14  La.  Ann.  389;  Freret  v. 
Marigny,  8  La.  505;  Laurent  v.  Sail- 
lard,  II  La.  40;  State  v.  Judge,  17  La. 
432;  Gravier  v.  Caraby,  8  La.  204; 
Park  V.  Porter,  2  Rob.  (La.)  342; 
Thompson  v.  Flathers,  45  La.  Ann.  120. 

Maryland. — Swift  v.  Manufacturers' 
Nat.  Bank,  69  Md.  232;  Danels  v. 
Taggart,  i  Gill  &  J.  (Md.)3ii;  Rich- 
ardson V.  Jones,  3  Gill  &  J.  (Md.)  163; 
Roberts  v.  Salisbury,  3  Gill  &  J.  (Md.) 
425;  Scott  V.  Crawford,  10  Gill  &  J. 
(Md.)379;  Snowden  v.  Dorsey,  6  Har. 
&  J.  (Md.)  114;  Chase  v.  Glenn,  i 
Har.  &  G.  (Md.)  160. 

Massachusetts. — Bennett  v.  Clem- 
ence,  3  Allen  (Mass.)  431. 

Michigan. — Thurstin  v.  Luce,  61 
Mich.  292;  Prentis  v.  Rice,  2  Dougl. 
(Mich.)  296;  Wing  v.  Warner,  2  Dougl. 
(Mich.)  288;  Romeyn  v.  Hale,  i  Mich. 
93;  Caswell  V.  Comstock,  6  Mich.  391; 
Enos  V.  Sutherland,  9  Mich.  148;  Ben- 
nett V.  Nichols,  12  Mich.  22;  Perkins 
V.  Perkins,  10  Mich.  425;  Newbould  v. 
Stewart,  15  Mich.  155;  Duncan  v. 
Campau,  15  Mich.  415;  Demaray  v. 
Little,  17  Mich.  386;  Boinay  v.  Coats, 
17  Mich.  411. 

Minnesota. — Gerish  v.  Johnson,  5 
Minn.  23. 

Mississippi. — Clay  County  v.  Chick- 
asaw County,  63  Miss.  289. 

Missouri. — Strickler  z/. Tracy,  66  Mo. 
466;  McMurtry  v.  Glascock,  20  Mo. 
432;  Macke  v.  Byrd,  109  Mo.  487. 

Nebraska. — Brown  v.  Rice,  30  Neb. 
236;  Mills  V.  Miller,  2  Neb.  309;  Smith 
V.  Sahler,  i  Neb.  311;  Scofield  v.  Lin- 
coln State  Nat.  Bank,  8  Neb.  17;  School 
Dist.  No.  15  V.  Brown,  10  Neb.  441; 
Sprick  V.  Washington  County,  3  Neb. 
255;  Nichols  V.  Hail.  5  Neb.  195;  Rid- 
dle  V.  Yates,  10   Neb.    511;  Green  v. 


State,  ID  Neb.  104;  Prueit  v.  People,  5 
Neb.  382;  Miller  v.  Burlington,  etc.,  R. 
Co.,  7  Neb.  228;  Hall  v.  Vainer,  7 
Neb.  398  ;  Meglemere  v.  Bell,  14  Neb. 
378;  Brown  v.  Edgerton,  14  Neb.  453; 
Wilson  7/.  Shepherd,  15  Neb.  17. 

North  Carolina. — Clement  v.  Foster, 
99  N.  Car.  255;  Davis  v.  Ely,  100  N. 
Car.  283;  White  v.  Utley,  94  N.  Car. 
511;  Knott  z*.  Burwell,  96  N.  Car.  272; 
Exp.  Spencer,  95  N.  Car.  271;  Welch 
V.  iCinsland,  93  N.  Car.  281;  Sneeden 
V.  Harris,  107  N.  Car.  311;  Hilliard  v. 
Cram,  106  N.  Car.  467;  Lambe  v.  Love, 
109  N.  Car.  305. 

New  York. — DeCamp  v.  New  Jersey 
Mut.  L.  Ins.  Co.,  2  Sweeney  (N.  Y.) 
481;  Offinger  v.  DeWolf,  40  N.  Y. 
Super.  Ct.  446;  Garner  v.  Harmony 
Mills,  6  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  212;  Jones  V.  Jones,  81  N.  Y. 
35- 

Pennsylvania. — Snyder  v.  Flanigan, 
6  Leg.  &  Ins.  Rep.  (Pa.)  11;  Bossier  v. 
Johns,  2  P.  &  W.  (Pa.)  331;  Beitler  v. 
Zeigler,  i  P.  &  W.  (Pa.)  135;  Logan  v. 
Jennings,  4  Rawle(Pa.)355;  Orbinson's 
Appeal  (Pa.,  1888),  14  Atl.  Rep.  326; 
Carter  v.  Caldwell,  147  Pa.  St.  370. 

Texas. — Houston  v.  Starr,  12  Tex. 
424;  Goss  V.  McClaren,  17  Tex.  107; 
Cheatham  v.  Riddle,  8  Tex.  166;  Ewing 
V.  Kinnard,  2 Tex.  164;  Byers  v.  Jones, 

2  Tex.  530;  Hancock  v.  Metz,  7  Tex. 
177;  Warren  v.  Shuman,  5  Tex.  441; 
Little  V.  Morris,  10  Tex.  260;  Goss  v. 
McClaran,  8  Tex.  342;  Scott  v.  Burton, 
6  Tex.  322;  Stewart  v.  Jones,  9  Tex. 
469;  Burrell  v.  State,  16  Tex.  147; 
State  V.  Daugherty,  5  Tex.  3;  State  v. 
Paschal,  22  Tex.  584;  State  v.  Pierce, 
26  Tex.  114;  Neyland  v.  White,  25 
Tex.  319;  Patterson  v.  Hall,  30  Tex. 
464;  Holt  V.  Wood,  23  Tex.  474;  Fitz- 
gerald V.  Fitzgerald.  21  Tex.  415;  Mar- 
tin V.  Wade,  22  Tex.  224;  McAlpin  v. 
Bennet,  21  Tex.  535;  Bradshaw  v. 
Davis,  8  Tex.  344. 

Virginia. — Bailey  v.  Robinson,  i 
Gratt.  (Va.)4. 

West  Virginia. — Pumphry  v.  Brown, 

3  W.  Va.  9;  Steenrod  v.  Wheeling,  etc., 
R.  Co.,  25  W.  Va.  133;  Pack  v.  Chesa- 
peake, etc.,  R.  Co.,  5  W.  Va.  118;  Har- 
ris V.  Hauser,  26  W.  Va.  602. 

Wisconsin. — Allen  v.  Beekman,  42 
Wis.  185;  State  v.  Pierce,  36  Wis.  646; 
Thornton  v.  Eaton,  45  Wis.  621. 

United  States. — Fleitas   v.    Richard- 
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case  without  a  jury,  or  from  a  verdict  of  a  Jury  upon  which 
judgment  has  not  been  entered.* 

Account. — Or  from  an  order  to  account  in  an  action  of  account  ;* 
or  ordering  a  referee  to  take  an  account  without  settling  the 
principles  of  the  cause.' 

Feigned  Issues. — Or  from  an  order  in  an  equitable  cause  making 
feigned  issues  for  a  jury ;  the  appeal  must  be  from  the  final 
decree  thereon.'* 

Transference  of  Cause. — Or  allowing  appellant  to  change  an  equity 
,to  a  law  action,  and  transferring  the  cause  to  the  law  docket.* 

Change  of  Venue. — Orders  granting  or  overruling  a  motion  for  a 
change  of  venue  are  reviewable  only  on  appeal  from  final  judg- 
ment.®    See  article  Change  of  Venue. 


son,  147  U.   S.  538;  Sanborn  v.  U.  S., 

27  Ct.  CI.  485. 

Writ  of  Error. — A  writ  of  error 
brought  on  an  interlocutory  matter 
will  abate.     Wallace   v.  Middlebrook, 

28  Conn.  465. 

And  an  appeal  will  be  dismissed. 
See  Fi  till  I  Judgment,  infra. 

Becusation  of  Judge. — The  order  of  a 
judge  recusing  himself  on  the  ground 
of  personal  interest  is  not  appealable. 
Fields  V.  Gagne,  33  La.  Ann.  340. 

But  an  appeal  lies  from  an  order  of 
judge  a  quo  rescinding  his  former  vol- 
untary recusation  against  protest  of 
a  party  after  it  has  been  acted  on. 
Roman  Catholic  Church  v.  Perchfe,  36 
La.  Ann.  160. 

1.  Thompson  v.  Lynch,  43  Cal.  482; 
Miller  v.  Sharpe,  54  Cal.  590;  Von 
Glahn  v.  Sommer,  11  Minn.  203;  Ryan 
V.  Kranz,  25  Minn.  362;  Johnson  v. 
Northern  Pac,  etc.,  R.  Co.,  39  Minn. 
30;  Lamonte  v.  Montebello,  21  111.  App. 
186;  Daniels  v.  Tibbets,  16  Neb.  666; 
Com.  V.  Mitchell,  80  Pa.  St.  57;  An- 
drews V.  Concannon,  76  Iowa  251. ' 

Eefusal  to  Find. — The  refusal  of  a 
trial  court  to  make  certain  findings 
cannot  be  appealed  from  directly, 
Gilmore  v.  Ham  (Supreme  Ct.),  15  N. 
Y.  Supp.  391;  or  granting  or  refusing 
a  motion  to  modify  findings  already 
made,  Shepard  v.  Pettit,  30  Minn. 
119. 

Confirmation  of  Findings. — No  appeal 
can  be  taken  from  an  order  confirming 
the  findings  and  report  of  a  referee,  as 
it  merely  constitutes  them  the  findings 
of  the  court  in  the  case.  Bourgeois  v. 
Schrage,  69Wis.  316;  Webster-Glover, 
etc.,  Lumber  Co.  v.  St.  Croix  County, 
63  Wis.  647;  White  f.  Magann,  65  Wis. 
86. 


Verdict  of  Jury. — Butcher  v.  Palmer, 
4  Coldvv.  (Tenn.)  248;  Weppler  v.  Mc- 
Millan, Dall.  (Tex.)  502. 

2.  Anderson  v.  Lundburg,  41  111. 
App.  248.  Lee  v.  Abrams,  12  111.  no; 
Beitler  v.  Zeigler,  i  P.  &  W.  (Pa.)  135; 
Gesell's  Appeal,  84  Pa.  St.  238. 

3.  Meadows  v.  State,  7  Coldw. 
(Tenn.)  416. 

4.  Knebel  v.  Baumgarden,  i  Leg. 
Rec.  (Pa.)  137;  Green  v.  Mills,  103  Pa. 
St.  22;  Cake  v.  Cake,  106  Pa.  St.  473. 

5.  Gunn  v.  Donoghue,  135  HI.  481. 

6.  Agnes  v.  Judice,  3  Martin  (La.) 
185;  Todd  V.  Andrews,  3  Martin,  N.  S. 
(La.)  25;  Kelly  v.  Breedlove,  g  Mart-n 
(La.)  492;  Powell  v.  Kellar,  i  La.  Ann. 
25;  Pooley  V.  Moorhouse,  13  La.  Ann. 
300;  State  V.  Judge,  31  La.  Ann.  47; 
Hernsheim  v.  Levy,  33  La.  Ann.  1283; 
Bryan  v.  State,  43  Ala.  321;  Edgerly  z-. 
Stewart,  86  Iowa  87;  Ratcliffe  z'.  Elam 
(Ky.,  1893),  21  S.  W.  Rep.  352;  State  v. 
Reed  (Idaho,  1893),  32  Pac.  Rep.  202. 
See  article  Change  of  Venue. 

Dakota. — An  order  refusing  to  change 
the  place  of  trial  of  an  action  was  held 
appealable  in  White  v.  Chicago,  etc., 
R.  Co.,  5  Dakota  508,  as  "involving 
the  merits  of  the  action." 

Nevada. — And  in  Nevada  such  an  or- 
der is  reviewable  on  appeal  from  the 
final  judgment  as  an  intermediate  or- 
der involving  the  merits  and  neces- 
sarily affecting  the  judgment.  State 
V.  Shaw,  21  Nev.  222. 

Discretion. — Where  held  appealable 
it  will  not  be  reversed  unless  abuse  of 
discretion  is  shown.  Haas  v.  Wein- 
hagen,  30  Wis.  326;  Hungerford  v. 
Gushing,  2  Wis.  397;  Scotland  West- 
ern Bank  v.  Tallman,  15  Wis.  92; 
Schattschneider  v.  Johnson,  39  Wis. 
387;  Wolcott  V.  Wolcott.  32  Wis.  63. 
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Kemoval  to  United  States  Courts. — An  order  removing  a  cause  from  a 
state  to  a  United  States  court  is  appealable  as  a  final  disposition 
of  the  cause  in  the  state  court;*  but  not  an  order  refusing  to 
grant  such  removal.* 

Other  Instances  of  unappealable  and  interlocutory  orders  will  be 
found  in  the  notes.^ 


1.  Ellis  V.  Atlantic,  etc.,  R.  Co., 
134  Mass.  338;  Exp.  Southern  Tel. 
Co.,  73  Ala.  564;  Bryan  v.  Richard- 
son, 153  Mass.  157. 

2.  Ralph  V.  Claiborne,  2  Martin 
(La.  )  176;  Baron  v.  Kingsland,  5  La. 
379;  Ellis  V.  Atlantic,  etc.,  R.  Co.,  134 
Mass.  340. 

New  York.  —  But  no  appeal  lies  to 
the  court  of  appeals  from  such  an  or- 
der. Illius  V.  New  York,  etc.,  R. 
Co.,  13  N.  Y.  597. 

Wisconsin. — An  order  refusing  leave 
to  withdraw  a  petition  and  bond  for 
the  removal  of  a  cause  to  the  U.  S. 
court  is  appealable  under  Wis.  Rev. 
Stat.  §  3069.  Wadleigh  v.  Standard 
L. ,  etc.,  Ins.  Co.,  76  Wis.  439. 

Massachusetts. — In  Massachusetts  the 
questions  of  law  arising  on  dismissal 
of  a  petition  for  transference  of  a 
cause  from  a  state  to  the  United 
States  court  may  be  brought  up  by 
bill  of  exception.  Bryan  v.  Richard- 
son, 153  Mass.  157;  Stone  v.  Sargent, 
129  Mass.  503;  Ellis  v.  Atlantic,  etc.. 
R.  Co.,  134  Mass.  338. 

3.  Unappealable  Orders — Dower. — An 
order  directing  a  bill  for  dower  to  be 
retained,  with  liberty  to  sue  at  law  to 
try  dower  right.  Scott  v.  Crawford, 
10  Gill  &  J.  (Md.)  379. 

Order  of  Payment. —  An  order  that 
garnishees  pay  money  into  court  to 
await  determination  of  the  cause. 
Williams  v.  Buckler,  75  Wis.  309. 

An  order  requiring  an  obligor  and 
sureties  on  a  bond  to  receive  the  pay- 
ment of  money  paid  for  sale  of  land 
by  trustee  and  to  bring  it  into  court,  or 
show  cause  to  the  contrary.  Richard- 
son z/.  Jones,  3  Gill  &  J.  (Md.)  163. 

An  Allowance  of  Commissions  by  an 
orphans'  court  to  an  executor  or  ad- 
ministrator is  not  an  appealable  order. 
Wilson  V.  Wilson,  3  Gill  &  J.  (Md.)  20. 

Forfeiting  Appeal  Bond. — An  order 
declaring  an  appeal  bond  forfeited  in 
a  criminal  case  for  non-appearance 
of  defendant.  People  v.  Stimer,  82 
Mich.  17. 

Stipulation  Botid. — Overruling  a  mo- 
tion on  a  stipulation  bond.  Moore  v. 
Schooner   Anna   Maria,   11   Tex.  655. 


Certiorari. — Overruling  a  motion  to 
quash  a  writ  of  certiorari.  Hamman 
V.  Lewis,  34  Tex.  474. 

Arrest  of  Judgment. — Where  judg- 
ment is  arrested  or  a  motion  in  arrest 
denied,  no  appeal  can  be  taken  un- 
til another  final  judgment  has  been 
entered.  State  v.  Burns,  66  Mo.  227; 
Garesche  v.  Emerson,  31  Mo.  258; 
Gilstrap  v.  Felts,  50  Mo.  431;  Bowie 
V.  Kansas  City,  51  Mo.  459;  People  v. 
Markham,  64  Cal.  157;  People  v. 
Majors,  65  Cal.  100;  People  v.  Henry, 
77  Cal.  445;  People  v.  Cline,  83  Cal. 
374;  Wallace  v.  Shark,  i  Morris  (Iowa) 
20.  But  there  are  authorities  which 
hold  the  contrary.  See  article  Arrest 
OF  Judgment,  X.  5. 

Montatta. — An  order  denying  a  mo- 
tion in  arrest  of  judgment  is  appeal- 
able in  Montana.  Territory  v.  Duncan, 
5  Mont.  478;  State  v.  Kingsly,  10 
Mont.  537. 

Mechanic's  Lien. — An  order  refusing 
to  strike  off  a  mechanic's  lien  is  unap- 
pealable. Keemer  v.  Herr,  12  W.  N. 
C.  (Pa.)  90. 

Administrator. — An  order  appointing 
an  administrator  pendente  lite.  Mc- 
Clanahan  v.  McClanahan,  12  Heisk. 
(Tenn.)  379. 

Percedendo. — An  order  awarding  a 
percedendo.  Virtue  v.  Patterson,  17 
S.  &  R.  (Pa.)  249. 

Allotuing  Appeal. — An  order  of  a 
chancellor  directing  a  register  to  grant 
an  appeal  is  interlocutory.  Roberts 
V.  Taylor,  64  Ala.  550. 

Leave  to  appeal,  or  granting  or  de- 
nying leave  to  appeal,  on  statutory 
grounds  after  expiration  of  statutory 
period.  Vincent  v.  Bowes,  78  Mich. 
315;  Com.  V.  Reiser,  147  Pa.  St.  342. 

Jurisdiction. — An  order  overruling 
an  objection  to  the  jurisdiction  of  the 
trial  court  is  not  appealable  until  final 
judgment.  School  Dist.  No.  49  v. 
Cooper,  29  Neb.  433. 

Refusal  to  Confirtn. — The  refusal  of 
a  trial  court  to  confirm  a  report  of 
a  testamentary  trustee.  Thiebaud  v. 
Dufour,  57  Ind.  598. 

Distribution. — An  order  of  court 
setting  aside  a  prior  order  of  distribu- 
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b.  Matters  of  Practice. — So  no  appeal  under  such  statutes 
can  be  taken  from  decisions  and  rulings  on  mere  questions  of 
practice  arising  during  the  progress  of  a  cause,  affecting  merely 
the  mode  of  procedure,  and  not  involving  the  strict  legal  rights  of 
the  parties.* 


tion  of  an  estate  of  decedent.     Wood 
V.  Wood,  51  Ind.  141. 

To  Quash  Service. — An  order  over- 
ruling a  motion  to  quash  the  service 
of  a  summons  is  not  final,  Lycoming 
F.  Ins.  Co.  V.  Storr,  97  Pa.  St.  354; 
Brady  v.  Toledo,  etc.,  R.  Co.,  73  Mich. 
457;  Standard  Distilling  Co.  v.  Frey- 
ham,  34  Neb.  434;  Persinger  v.  Tinkle, 
34  Neb.  5;  Martin  v.  Moore,  18  Can. 
Supreme  Ct.  634;  nor  an  order  quash- 
ing a  service  by  publication  without 
judgment  of  record,  Brown  v.  Rice, 
30  Neb.  236;  Brown  v.  Edgerton,  14 
Neb.  453. 

Process. — Refusal  to  dismiss  an  ac- 
tion because  process  was  not  properly 
served.  Guilford  County  v.  Georgia 
Co.,  log  N.  Car.  312. 

Pleading. — Sustaining  plaintiff's  mo- 
tion to  strike  out  of  defendant's  an- 
swer a  reconventional  demand.  Har- 
ris V.  Stockett,  35  La.  Ann.  387. 

Refusal  to  Disbar. — An  order  refus- 
ing to  disbar  an  attorney.  Brooks  v. 
Fleming,  6  Baxt.  (Tenn.)  331. 

Sale. — An  order  of  an  inferior  court 
to  sell  land  levied  on  by  a  constable. 
White  V.  Shannon,  3  Ala.  286. 

In  Admiralty. — A  refusal  of  a  court 
of  admiralty  to  order  proceeds  of  a 
boat,  sold  under  order  of  court  in  a 
proceeding  by  libel,  to  be  paid  to 
claimant,  is  not  final.  George  v. 
Skeates,  19  Ala.  744. 

Order  to  Show  Cause. — An  order  to 
show  cause  why  any  particular  thing 
should  not  be  done,  Watt  v.  Watt,  2 
Robt.  (N.  Y.)  685:  Grossman  v.  Su- 
preme Lodge,  16  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  215;  or  the  denial  of 
such  an  order,  Watt  v.  Watt,  2  Robt. 
(N.  Y.)685. 

Attachment.  —  An  order  for  attach- 
ment to  bring  a  party  into  court. 
Ringgold's  Case,  i  Bland  (Md.)  5. 

Interrogatories. — Refusing  to  compel 
a  party  to  answer  interrogatories  under 
a  statute  authorizing  discoveries  in 
suits  at  law.  Robinson  v.  Craig,  16 
Ala.  50;  Mallory  v.  Matlock,  7  Ala. 
757- 

No  appeal  lies  from  the  allowance 
of  improper  exception  to  interrog- 
atories, Landry  v.  Broussard,  6  Mar- 


tin, N.  S.  (La.)  204;  or  directing  the 
plaintiff  to  answer  interrogatories 
propounded  by  the  defendant,  Mc- 
Donogh  V.  Rogers,  6  Martin,  N.  S. 
(La.)  213. 

Production  of  Books  and  Papers. — An 
order  requiring  the  production  of 
books  and  papers  for  inspection  by  an 
opposite  party.  Lester  v.  Berko- 
witz,  125  III.  307;  Bargebur  v.  Cred- 
itors, 2  Martin,  N.  S.  (La.)  496;  Per- 
rault  V.  Creditors,  4  Rob.  (La.)  396; 
Horton  v.  Thornhill,  14  La.  Ann.  139; 
Cook  V.  Chicago,  etc.,  R.  Co.,  75  Iowa 
169.  In  Louisiana  the  denial  of  such 
a  motion  is  appealable  as  causing  ir- 
reparable injury.  Canfield  v.  Walton, 
9  Martin,  N.  S.  (La.)  189. 

Substitution  of  a  lost  paper  or  record 
is  an  appealable  order.  Bishop  v. 
Hampton,  19  Ala.  792. 

Commission. — The  denial  of  a  motion 
for  a  commission  to  take  testimony  is 
appealable  as  causing  an  irreparable 
injury.  Nolte  v.  Creditors,  7  Martin, 
N.  S.  (La.)  9;  Garcia  v.  Creditors,  9 
La.  94;  Riker  v.  Creditors,  g  La.  161; 
Pavageau  v.  Creditors,  13  La.  354; 
Jacobs  V.  Bogart,  7  Rob.  (La.)  162; 
Lesseps  v.  Creditors,  7  La.  Ann.  624. 

1.  New  York. — Douglass  v.  Haber- 
stro,  82  N.  Y.  572;  Wilbor  v.  Danolds, 

59  N.    Y.  657;  Thurber  v.   Chambers, 

60  N.  Y.  29;  People  v.  Tweed,  63  N. 
Y.  202;  Clyde  v.  Rogers,  87  N.  Y.  625; 
Stebbins  v.  Cowles,  30  Hun  (N.  Y.) 
523;  Goldberg  v.  Utley,  60  N.  Y.  427; 
Matter  of  Hatch,  74  N.  Y.  611;  Matter 
of  Prospect  Park,  etc.,  R.  Co.,  85  N. 
Y.  489;  Grant  v.  Griswold.  82  N.  Y. 
569;  Fort  V.  Bard,  i  N,  Y.  45;  Van 
Slyke  V.  Hyatt,  46  N.  Y.  259;  Arthur 
V.  Griswold,  60  N.  Y.  145;  Phelps  v. 
Ward,  ID  Bosw.  (N.  Y.)  617;  Lupton 
V.  Jewett,  I  Robt.  (N.  Y.)  639;  Childs 
V.  Fox,  2  Robt.  (N.  Y,)  650;  Hendricks 
V.  Decker,  35  Barb.  (N.  Y.)  298;  Lud- 
low V.  American  Exchange  Bank,  59 
Barb.   (N.    Y.)   5og;  Schmidt  v.  Levy, 

61  Barb.  (N.  Y.)  4g6;  Gale  v.  Vermont, 
4  Sandf.  (N.  Y.)  709;  Fitch  v.  Living- 
ston, 4  Sandf.  (N.  Y.)  712;  Foshay  v. 
Drost,  4  Bosw.  (N.  Y.)  664;  Hunt  v. 
Bennett,  2  E.  D.  Smith  (N.  Y.)  53: 
Chancel  v.  Barclay,  i  E.  D.  Smith  (N. 
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Jury. —Or  an  order  sustaining  a  challenge  to  a  juror  on  the 
voir  dire  for  actual  bias.*     See  article  JURIES. 

Continuance. — Or  an  order  granting  or  refusing  a  continuance.* 
See  article  CONTINUANCES. 


Y.)  384;  Perry  v.  Moore,  2  E.  D.  Smith 
(N.  Y.)  32;  Smith  v.  Dodd,  4  E.  D. 
Smith  (N.  Y.)  643;  Green  v.  Green,  3 
Daly  (N.  Y.)  358;  Enos  v.  Thomas, 
5  How.  Pr.  (N.  Y.  Ct.  App.)  359; 
Whitaker  v.  Desfosse,  7  Bosw.  (N.  Y.) 
678;  Cochrane  v.  Ingersoll,  73  N.  Y. 
613;  Tucker  v.  Leland,  75  N.  Y.  186; 
Beards  v.  Wheeler,  76  N.  Y.  213;  Kel- 
lum  V.  Durfoo,  78  N.  Y.  484;  Union 
Trust  Co.  V.  Whiton,  78  N.  Y.  491; 
Comins  v.  Hetfield,  80  N.  Y.  261; 
Peck  V.  New  York,  etc.,  R.  Co. ,85  N. 
Y.  246;  Keck  V.  Werder,  86  N.  Y.  264; 
Spaulding  v.  Kingsland,  i  N.  Y.  426; 
Sherman  v.  Felt,  2  N.  Y.  186;  Candee 
V.  Lord,  2  N.  Y.  269;  Lansing  v.  Rus- 
sell, 2  N.  Y.  563;  King  V.  Merchants' 
Exchange  Co.,  5  N.  Y.  547;  James  v. 
Chalmers,  6  N.  Y.  209;  Humphrey  v. 
Chamberlain,  11  N.  Y.  274;  Catlin  v. 
Billings,  16  N.  Y.  622;  Seldon  v.  Del- 
aware, etc..  Canal  Co.,  29  N.  Y.  634; 
Baldwin  v.  New  York,  2  Keyes  (N.  Y.) 
387;  Murphy  v.  Dickinson,  40  How. 
Pr.  (N.  Y.  Supreme  Ct.)  66;  Cotes  v. 
Smith,  31  How.  Pr.  (N.  Y,  Ct.  App.) 
146;  Colie  V.  Tifft,47  N.  Y.  119;  Cald- 
well V.  New  Jersey  Steamboat  Co.,  47 
N.  Y.  282;  Shuman  v.  Strauss,  52  N. 
Y.  404;  Howell  V.  Mills,  53  N.  Y.  322; 
Barry  v.  New  York  Mut.  L.  Ins.  Co., 
53  N.  Y.  536;  People  v.  Hill,  53  N.  Y. 
547;  Schermerhorn  v.  Wood,  30  How. 
Pr,  (N.  Y.  C.  PI.)  316;  People  v.  Rob- 
inson, 25  How.  Pr.  (N.  Y.  Supreme 
Ct.)  346;  Abbey  v.  Abbey,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  340,  note;  Gray 
V.  Fisk,  53  N.  Y.  630;  Thompson  v. 
Starkweather,  2  Code  Rep.  (N.  Y.  Su- 
preme Ct.)4i;  Hammond  z/.  Tillotson, 
18  Barb.  (N.  Y.)  332;  Rowley  v.  Van 
Benthuysen,  16  Wend.  (N.  Y.)  369; 
Rogers  v.  Hosack,  18  Wend.  (N.  Y.) 
319;  Tripp  V.  Cook,  26  Wend.  (N.  Y.) 
143;  Bowery  Sav.  Bank  v.  Richards, 
62  N.  Y.  631;  Sutton  V.  Davis,  64  N. 
Y.  635;  Miller  z/.  Barber,  66  N.  Y.  558; 
Whitney  v.  Townsend,  67  N.  Y.  40; 
Weller  v.  Weller,  4  Hun  (N.  Y.)  195; 
Wehle  V.  Bowery  Sav.  Bank,  40  N.  Y. 
Super.  Ct.  161;  Travis  v.  Myer,  67 
N.  Y.  542;  Wallace  v.  Castle,  68  N. 
Y.  370;  Martine  v.  Lowenstein,  68  N. 
Y.  456:  People  V.  Security  L.  Ins.  Co., 
71  N.  Y.  222;  Matter  of  Reeve,  34  N. 


Y.  359;  Buck  V.  Remsen,  34  N.  Y.  383; 
Kerr  v.  Hays,  35  N.  Y.  331;  Lawrence 
V.  Ely,  38  N.  Y.  42;  Richtmeyer  v. 
Remsen,  38  N.  Y.  206;  Stark  v.  Dine- 
hart,  40  N.  Y.  342;  Thompson  v. 
Bullock,  16  How.  Pr.  (N.  Ct.  App.) 
213;  Debarante  v.  Deyermand,  41  N. 
Y.  335;  Rogers  v.  Durant,  56  N.  Y. 
669;  Edgerton  v.  Ford,  11  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  415;  Depew?^.  Dewey, 
56  N.  Y.  657;  Miannay  v.  Blogg,  41  N. 
Y.  521;  Bolles  V.  Duff,  42  N.  Y.  256; 
Medbury  v.  Swann,  46  N.  Y.  200; 
Kiersted  v.  Orange,  etc.,  R,  Co.,  44 
How.  Pr.  (N.  Y.  Supreme  Ct.)  379; 
Birdsall  v.  Birdsall,  41  How.  Pr.  (N. 
Y.  Ct.  App.)  389;  Rogers  v.  Holly,  18 
Wend.  (N.  Y.)  350. 

Other  States. — Green  v.  State,  10 
Neb.  102;  Grimes  v.  Chamberlain,  27 
Neb.  605;  Welch  v.  Calhoun,  22  Neb. 
166;  Penrice  v.  Crothwaite,  11  Martin 
(La.)  537;  Mansfield  v.  Mansfield,  6 
Conn.  561;  State  z'.  Arns,  72  Iowa  555; 
Hess  V.  Final,  32  Mich.  515;  Adams  v. 
U.  S.,  26  Ct.  CI.  290;  Boor  z/.  Wilson, 
48  Md.  316;  Smith  v.  Shaffer,  50  Md. 
137;  Conser  z/.  Snowden,  54  Md.  175; 
Warfield  v.  Warfield,  5  Har.  &  J. 
(Md.)  459;  Hawkins  v.  Jackson,  6 
Har.  &  J.  (Md.)  151,  note;  Carroll  v. 
Barber,  7  Har.  &  J.  (Md.)454;  Davis 
V.  State,  3  Har.  &  J.  (Md.)  154,  which 
was  a  case  of  change  of  venue. 

1.  People  V.  Kunz,  73  Cal.  313; 
Downard  v.  Com.  (Ky.,  1891),  17  S.  W. 
Rep.  439- 

2.  Florida. — Hardee  v.  Langford,  6 
Fla.  13;  Dawkins  v.  Carrol,  5  Fla. 
407;  Read  v.  Gooding,  20  Fla.  773. 

Georgia.  —  Carter  v.  Rome,  etc.. 
Const.  Co.,  89  Ga.  158;  Shearouse  v. 
Smith,  83  Ga.  520. 

Indiana. — Champ  v.  Kendrick,  130 
Ind.  546. 

Louisiana. — Lascaygas  v.  Larionda, 
4  Martin  (La.)  605;  Fortin  v.  Ran- 
dolph, II  Martin  (La.)  268;  Duplessis 
V.  Lastrapes,  11  Rob.  (La.)  452;  Gau- 
tret  V.  Constant,  11  Rob.  (La.)  486. 

Maryland.  —  Universal  Ins.  Co.  v. 
Bachus,  51  Md.  32. 

Neiu  York. — Howard  v.  Freeman, 
6  Robt.  (N.  Y.)  511;  Sacket's  Harbor 
Bank  v.  Burwell,  9  How.  Pr.  (N.  Y.) 
95;  Martin  v.  Hicks,  6  Hun  (N.  Y.)  74; 
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Evidence. — Or  a  decision  on  the  competency  of  a  witness  as  an 
expert.* 

Election. — Or  refusing  to  force  a  plaintiff  to  elect  between  in- 
consistent causes  of  action  until  all  the  evidence  is  in.* 

Refusal  to  Vacate. — Or  refusing  to  vacate  a  consent  order  of  refer- 
ence in  a  divorce  case  and  sending  the  case  to  the  jury.' 

Objection  to  Evidence. — Or  the  refusal  of  a  trial  court  to  sustain  an 
objection  to  evidence."* 

Set  off. — Or  granting  or  overruling  a  motion  to  set  one  judgment 
off  against  another.* 

Or  Setting  Aside  or  refusing  to  set  aside  an  order  taking  a  bill  as 
confessed.® 


Gallaudet  v.  Steinmetz,  45  N.  Y.  Su- 
per. Ct.  239;  Giraudat  2'.  Korn,  8  Daly 
(N.  Y.)  406;  Myers  v.  Myers,  18  N.  Y. 
St.  Rep.  509;  Smith  v.  Alker,  102  N. 
Y.   87;  Matter  of  Palmer,    115   N.   Y. 

493- 

South  Carolina. — Morgan  z'.  Keenan, 
27  S.  Car.  243;  State  v.  Dodson,  16  S. 
Car.  459;  Crawford  v.  Schmidt,  16  S. 
Car.  634;  State  v.  McNinch,  13  S.  Car. 
452. 

Wisconsin. — Waldo  v.  Rice,  18  Wis. 
405;  Roby  7/.  Hudd,  22  Wis.  638;  John- 
son 7/.  Reily,  24  Wis.  494;  Kewaunee 
County  V.  Decker,  28  Wis.  669;  Mc- 
Leod  V.  Bertschy,  30  Wis.  324;  Reed 
V.  Lueps,  30  Wis.  561;  Bassett  v.  Jen- 
kins, 41  Wis.  197;  Horicon  Shooting 
Club  V.  Gorsline,  73  Wis.  196. 

Striking  Cause  from  Calendar. — An  or- 
der striking  a  cause  from  the  calendar 
because  the  notice  for  trial  was  pre- 
mature, is  in  effect  a  continuance  of 
the  cause  and  not  appealable.  Hori- 
con Shooting  Club  v.  Gorsline,  73  Wis. 
196. 

A  decree  ordering  a  cause  to  remain 
on  the  docket  until  further  order  of 
the  court,  is  appealable.  Morgan  v. 
Keenan,  27  S.  Car.  248. 

Georgia.  —  An  order  postponing  a 
hearing,  on  return  of  a  mandamus  nisi 
presenting  issues  of  fact,  until  a  suc- 
ceeding term,  under  Ga.  Acts  1882-83, 
p.  103,  is  not  appealable.  Shearouse 
V.  Smith,  83  Ga.  520. 

Louisiana. — Where  an  interlocutory 
order  suspends  absolutely  to  a  given 
fixed  period,  without  reference  to  fu- 
ture possibilities,  the  right  of  a  de- 
fendant to  try  the  issues  raised  against 
him  in  his  reconventional  demand,  it 
is  appealable  as  causing  irreparable 
injury.  St.  Louis  Nat.  Bank  v.  Block, 
44  La.  Ann.  893. 

Discontinuance.— An  order  refusing  to 


discontinue  a  cause  is  not  appealable 
before  final  judgment,  except  by  stat- 
ute. Carleton  v.  Darcy,  75  N.  Y.  375; 
Crosby  v.  Fitzpatrick,  23  N.  Y.  Wkly. 
Dig.  35;  Winans  v.  Winans,  124  N.  Y. 
140;  Matter  of  Waverly  Water  Works 
Co.,  85  N.  Y.  478;  Van  Alen  v.  Scher- 
merhorn,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  287;  Cockle  V.  Underwood,  3  Duer 
(N.  Y.)676;  Crosby  z/.  Fitzpatrick,  23 
N.  Y.  Wkly.  Dig.  35;  Bach  v.  Burke, 
141  Pa.  St.  649;  Newman  v.  Wilden- 
stein,  42  La.  Ann.  925. 

New  York. — An  order  refusing  to 
discontinue  a  cause  is  appealable  to 
the  general  term  of  the  supreme  court, 
but  not  to  the  court  of  appeals,  un- 
less discretion  is  abused.  Winans  v. 
Winans,  124  N.  Y.  145. 

Beinstatement. — An  order  denying  a 
motion  for  reinstatement  of  a  cause 
dismissed  at  the  instance  of  the  plain- 
tiff himself  is  unappealable.  Smith  v. 
May  (P.  C),  19  Wash.  L.  Rep.  70. 

Striking  off  Appeal. — An  order  strik- 
ing off  an  appeal  for  lack  of  proper 
notice  is  in  effect  an  order  continu- 
ing the  cause,  and  appealable.  Roby 
V.  Hudd,  22  Wis.  638;  In  re  Kneeland's 
Will,  40  Wis.  344. 

1.  Oties  V.  Cowles  Electric  Smelting, 
etc.,  Co.  (Supreme  Ct.),  7  N.  Y.  Supp. 
251. 

2.  Tuthill  V.  Skidmore,  124 N.  Y.  148: 
People  V.  Tweed,  63  N.  Y.  194. 

An  order  requiring  a  plaintiff  to  elect 
between  a  suit  at  law  or  one  in  chan- 
cery is  not  appealable.  Priddy  v. 
Hartsook,  81  Va.  67. 

3.  Winans  v.  Winans,  124  N.  Y.  140. 

4.  Young  V.  Jones,  89  Ga.  390. 

6.  McLean  v.  Bindley,  114  Pa.  St.  559; 
Wellock  V.  Cowan,  16  S.  &  R.  (Pa.) 
318;  Burns  v.  Thornburgh,  3  Watts 
(Pa.)  78. 

6.   Rowley  v.  Van    Benthuysen,    16 


^ 
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Other  Instances— Discovery. — Or  a  decision  on  an  application  for  an 
order  of  discovery.* 

Title. — Or  a  decision  on  a  corporate  application  for  change  of 
title.* 

Writ  of  Possession. — Or  granting  a  writ  of  possession  more  than 
five  years  after  entry  of  judgment  for  possession  ;  *  or  refusing  the 
same.* 

Instructions. — Or  instructions  given  to  a  jury  on  inquest  for 
damages.* 

c.  In  Equity  Cases — In  equity  cases  an  interlocutory  appeal 
maybe  heard  before  final  judgment  has  been  rendered  in  the  trial 
court,  where  delay  would  deprive  the  appellant  of  a  relief  to  which 
he  is  justly  entitled.® 


Finlay    v.   Chapman,    119  N.   Y. 


Heisk. 
Hayw. 


refus- 
for  in- 


Wend.  (N.  Y.)  369;  Murphy  v.  Ameri- 
can L.  Ins.,  etc.,  Co.,  25  Wend.  (N.  Y.) 
249. 
1. 
407. 

2.  Matter  of  U.  S.  Mercantile  Report- 
ing, etc..  Agency,  115  N.  Y.  176. 

3.  Van  Rensselaer  v.  Wright,  121 
N.  Y.  626. 

4.  Kernodle    v.   Tatum,    4 
(Tenn.)  313;  State  v.  Dillon,  3 
(Tenn.)  174. 

5.  Gillet  V.  Stone,  2  111.  539. 
Rehearing  of  Kotlon. — Order 

ing  a  rehearing  of  a  motion 
structions  to  a  master  as  to  the  exami- 
nation of  a  witness.  Williamson  v. 
Hyer,  4  Wend  (N.  Y.)  170. 

Issues. — An  order  settling  up  the 
issues  in  an  equitable  case.  Seymour 
V.  McKinstry,  13  Hun  (N.  Y.)  284; 
Foster  v.  Wood,  i  App.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  152. 

Discharge  •£  Jury. — An  order  over- 
ruling a  motion  to  discharge  a  jury 
after  disagreement.  Green  v.  State, 
10  Neb.  102. 

Dismissal. — Or  overruling  a  motion 
to  dismiss  a  cause.  Grimes  v.  Cham- 
berlain, 27  Neb.  605. 

Bail. — The  refusal  of  a  court  to  ex- 
tend the  time  allowed  by  its  rules  for 
the  surrender  of  bail.  Carroll  v.  Bar- 
ber, 7  Har.  &  J.  (Md.)454. 

Party. — An  order  refusing  to  allow 
an  applicant  to  become  a  party  to  a 
bill  in  chancery.  Young  v.  Mattheisen, 
etc..  Zinc  Co.,  105  111.  26. 

Restoration  of  Cause. — An  order  re- 
storing a  cause  to  a  calendar  which 
had  been  dismissed  before  trial.  Dim- 
ick  V.  Deringer,  32  Cal.  488. 

Examination  of  Witnesses. — An  order 
appointing  an  examiner  to  take  testi- 
timony,   Lamon  v.   McKee  (D.  C),  17 


Wash.  L.  Rep.  806;  People  v.  Still- 
man,  7  Cal.  117;  refusing  to  extend 
the  time  for  examination,  Woods  v. 
Dickinson,  7  Mackey  (D.  C.)  301;  or 
requiring  parties  to  produce  papers  at 
the  trial,  Logan  v.  Pennsylvania  R. 
Co.,  132  Pa.  St.  403. 

New  York. — An  order  granting  the 
examination  of  a  party  before  trial 
under  §872,  Code  Civ.  Pro.  is  discre- 
tionary, and  not  appealable  to  the 
court  of  appeals.  Philipiz'.  Germania 
Bank,  107  N.  Y.  630. 

Inspection  of  Books.  —  A  judgment 
which  requires  a  witness  to  submit 
his  books  to  the  inspection  of  a  party 
is  appealable  in  A'entucky.  Marion 
Nat.  Bank  v.  Abell,  88  Ky.  428. 

Inquest. — An  order  or  decree  award- 
ing an  inquest  in  partition  is  not  ap- 
pealable. Wistar's  Appeal,  115  Pa. 
St.  241. 

Dismissing  Complaint. — Nor  a  general- 
term  order  reversing  a  special-term 
order  amending  a  judgment  dismissing 
a  complaint  so  as  to  permit  plaintiff 
to  file  an  amended  complaint  in  the 
original  action.  New  York  Ice  Co.  v. 
Northwestern  Ins.  Co.,  23  N.  Y.  357. 

Distribution  of  Fund. — Whether  the 
court  below  will  stay  the  distribution 
of  a  fund  arising  from  a  partition  sale 
until  the  determination  of  an  appeal  in 
another  action  involving  rights  of  par- 
ties to  the  fund,  is  discretionary.  Piatt 
V.  Piatt,  105  N.  Y.  488. 

Refusal  to  Act. — In  Greehn  v.  Shum- 
way,  73  Cal.  264,  it  was  held  that  the 
refusal  of  the  superior  court  to  act  on 
the  application  of  a  sheriff  to  fix  his 
fees  for  services  in  an  attachment  suit 
was  not  appealable,  although  an  or- 
der allowing  or  disallowing  the  fees 
asked  would  have  been. 

6.   Stevens    v.    Shaw,    77    Me.    566; 
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d.  Construction  of  Statutes. — Statutes  allowing  appeals 
from  interlocutory  decrees  do  not  embrace  every  intermediate 
decree,  but  only  those  which  so  involve  the  principles  of  a  cause 
that  an  appeal  will  settle  them.* 


Spaulding  v.  Farwell,  62  Me.  319; 
Maine  Ben.  Assoc,  v.  Hamilton,  80 
Me.  99. 

A  decision  in  equity  overruling  a 
motion  of  a  defendant  that  a  plaintiff 
be  compelled  to  indorse  his  name  and 
residence  on  a  writ,  was  held  appeal- 
able before  final  judgment.  Stevens 
V.  Shaw,  77  Me.  566. 

Appealable  Interlocutory  Orders.  — 
Where  an  order  is  continued  in  force 
-by  virtue  of  a  final  decree,  and  in- 
volves and  determines  a  matter  of 
substantial  right,  it  was  held  appeal- 
able in  Republic  L.  Ins.  Co.  v.  Swi- 
gert,  135  111.  164;  as  an  order  au- 
thorizing to  sue  and  recover  from 
stockholders  subscriptions  to  stock, 
Republic  L.  Ins.  Co.  v.  Swigert,  135 
111.  164. 

1.  Ward  V.  Whitfield,  64  Miss.  760;' 
Andrews  v.  Warner,  87  Tenn.  i ;  Pond 
V.  Trigg,  5  Heisk.  (Tenn.)  538;  Helms 
V.  Mynatt,  6  Coldw.  (Tenn.)  215;  Har- 
rison V.  Farnsworth,  i  Heisk.  (Tenn.) 
752;  Abbott  V.  Fagg,  i  Heisk.  (Tenn.) 
742;  Graham  v.  Merrill,  5  Coldw. 
(Tenn.)  631. 

Or  where  the  chancellor  doubts  the 
correctness  of  his  conclusion,  and 
costs  and  delay  may  be  avoided  by  the 
appeal.  Ward  v.  Whitfield,  64  Miss. 
760. 

Tennessee.  —  Under  §  3874  M.  & 
V.  Code  the  chancellor  or  circuit 
judge  may,  in  his  discretion,  allow  an 
appeal  from  his  decree  in  equity 
causes  determining  the  principles  in- 
volved, and  ordering  an  account  or  a 
sale  or  partition  before  the  account  is 
taken  or  the  sale  or  partition  is  made. 
Andrews  v.  Warner,  87  Tenn.  i. 

An  appeal  from  a  decree  entered 
on  a  bill  to  enforce  a  mechanic's  lien 
that  complainant  is  entitled  to  re- 
cover the  contract  price  for  erec- 
tion of  a  building,  less  value  of  work 
necessary  to  complete  it,  and  ordering 
a  reference  to  ascertain  the  exact 
amount,  is  not  prematurely  allowed. 
Andrews  v.  Warner,  87  Tenn.  i. 

North  Carolina. — Where  an  order  of 
the  superior  court  determines  the  ac- 
tion, or  where  the  appellant  would 
lose  a  substantial  right  if  it  were  not 
reviewed  before  final  judgment,  it  is 


appealable.  Emry  v.  Parker,  iii  N. 
Car.  261.  But  otherwise  the  proper 
procedure  is  to  have  an  exception 
duly  noted,  and,  where  material  to 
the  case,  the  supreme  court  will  re- 
view it  on  appeal  from  final  judgment. 
Emry  v.  Parker,  in  N.  Car.  261; 
Clement  v.  Foster,  99  N.  Car.  255; 
Welch  V.  Kinsland,  93  N.  Car.  281; 
Hailey  v.  Gray,  93  N.  Car.  195. 

South  Carolina. — In  South  Carolina 
the  order  must  not  only  affect  a  sub- 
stantial right,  but  also  determine  the 
action  and  prevent  a  judgment.  Gar- 
lington  V.  Copeland,  25  S.  Car.  41. 

Arkansas.  — Mansf.  Dig.  §  1365,  au- 
thorizes only  a  review  of  an  inter- 
locutory order  on  appeal  from  final 
judgment.  Davie  v.  Davie,  52  Ark. 
224. 

Indiana. — The  same  is  true  under 
Ind.  Rev.  Stat.  1881,  §630.  Taylor  z/. 
Jay  County,  120  Ind.  121. 

Under  ^  576  Oi  the  Ind.  Code  an 
appeal  may  be  taken  to  the  su- 
preme court  from  an  interlocutory 
order  for  the  payment  of  money. 
Cook  V.  Citizens'  Nat.  Bank,  73  Ind. 
256. 

Virginia.  —  Under  the  practice  of 
Virginia  parties  need  not  appeal  from 
an  appealable  interlocutory  order  un- 
til a  final  decree  is  rendered.  Harper 
V.  Vaughan,  87  Va.  426. 

Alabama. — Under  Code  1876,  §  3917, 
an  appeal  cannot  be  taken  from  an 
interlocutory  order  unless  the  consent 
of  the  adverse  party  appears  from 
the  record.  Crumley  v.  Bryan,  69 
Ala.  91. 

West  Virginia. — Under  the  statute 
of  West  Virginia,  Acts  1882,  ch.  157, 
§  I,  allow^ing  appeals  from  decrees 
or  orders  "  adjudicating  the  principles 
of  the  cause,"  it  is  immaterial  whether 
they  be  technically  final  or  not.  Steen- 
rod  V.  Wheeling,  etc.,  R.  Co.,  25  W. 
Va.  135;  Core  v.  Strickler,  24  W.  Va. 
694.  But  no  appeal  can  be  taken  from 
such  an  interlocutory  decree  until  a 
final  decree  has  been  pronounced. 
Steenrod  v.  Wheeling,  etc.,  R.  Co., 
25  W.  Va.  135  ;  Laidley  v.  Kline,  21 
W.  Va.  21. 

Louisiana. — In  Louisiana  a  judgment 
or  decree   is   so  far  final  as  to  be  ap- 
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e.  Review  on  Appeal  from  Final  Decisions — in  General. — 
While,  as  a  general  rule,  interlocutory  orders  and  judgments  can- 


pealable  where  it  causes  a  party  an  ir- 
reparable injury,  although  it  does  not 
finally  dispose  of  the  case.  Enet  v. 
Creditors,  4  Martin  (La.)  307;  Clay  v. 
Creditors,  9  Martin  (La.)  519;  Park  v. 
Porter,  2  Rob.  (La.)  342;  Brooks  v. 
Weyman,  3  Martin  (La.)  9;  Prampin 
V.  Andry,  4 Martin  (La.)  314;  Fortin  v. 
Randolph,  11  Martin  (La.)  274;  Seghers 
V.  Antheman,  i  Martin,  N.  S.  (La.)  73; 
Newell  V.  Morton,  3  Rob.  (La.)  103; 
Duplessis  V.  Lastrapes,  11  Rob.  (La.) 
453;  Garrett  v.  Oliver,  10  La.  Ann. 
508;  Thomas  v.  Baillo,  7  La.  414;  Katz 
V.  Sorsby,  34  La.  Ann.  58S;  Poydras 
V.  Livingston,  5  Martin  (La.)  292;  Jar- 
reau  v.  Choppin,  6  La.  130;  Thomp- 
son's Succession,  14  La.  Ann.  810; 
Malony  v.  Malony,  9  Rob.  (La.)  116; 
Lemoine  v.  Garcia,  4  La.  Ann.  366; 
State  V.  Judge,  2  Rob.  (La.)  395;  Wil- 
son V.  Churchman,  4  La.  Ann.  343; 
Mellor  V.  Gilmore,  33  La.  Ann.  1404. 

An  irreparable  grievance  is  one 
which  cannot  be  remedied  after  final 
judgment,  or  compensated  by  money 
damages.  Landry  v.  Broussard,  6 
Martin,  N.  S.  (La.)  204;  Winter  v. 
Fraenkel,  39  La.  Ann.  1058. 

In  Enet  v.  Creditors,  4  Martin  (La.) 
308,  it  was  said:  "  An  appeal  lies  from 
a  decree  which,  though  not  final  in  the 
proceedings,  is  final  as  to  the  conse- 
quences, or,  in  other  words,  so  far 
final  as  to  cause  to  the  party  an  injury 
thereafter  irreparable." 

A  party  is  entitled  to  an  appeal 
from  an  interlocutory  judgment  or 
order  which  may  cause  an  irrepara- 
ble injury  in  consequence  of  the  final 
action  of  the  court.  Park  v.  Porter, 
2  Rob.  (La.)  344. 

It  is  not  necessary  that  the  injury 
should  be  absolutely  irreparable  in  it- 
self.    Park  V.    Porter,    2    Rob.    (La.) 

344- 

If  the  final  decree  can  restore  the 
parties  to  the  identical  position  occu- 
pied by  them  before  the  rendering  of 
the  interlocutory  decree  or  order,  and 
prevent  the  loss  of  any  right  under 
the  pleadings,  the  injury  is  not  so 
clearly  irreparable  as  to  support  an 
appeal.  Fields  v.  Gagne,  33  La.  Ann. 
340. 

Orders  Working  Irreparable  Injury. 
— Interlocutory  orders  changing  the 
condition  of  the  parties  to  the  suit,  so 
that  a  final  judgment  therein  will  not 


end  the  controversy,  are  appealable  as 
working  irreparable  injury.  State  v. 
Judge,  12  La.  Ann.  455;  Hyde  v. 
Jenkins,  6  La.  435;  Gossett  z'.  Cashell, 
14  La.  245;  Taylor  v.  Penrose,  12  La. 
137;  Comstock  V.  Paie,  15  La.  481. 

A  judgment  discharging  a  garnishee 
from  his  bond,  on  his  motion,  in  a  case 
begun  against  him  by  attachment. 
Laverty  v.  Anderson,  4  Martin  (La.) 
606. 

An  order  creating  vexatious  delay 
by  allowing  a  party  to  call  his  vendor 
in  warranty.  Garrett  v.  Oliver,  10 
La.  Ann.  508. 

An  order  on  the  defendant  to  show 
cause  why  property  purchased  at  ju- 
dicial sale  should  not  be  resold  at  his 
risk.  Andry  v.  Fourchy,  7  Rob.  (La.) 
233- 

Refusing  to  grant  an  order  to  com- 
pel the  removal  of  obstructions  to  the 
use  of  property  pending  injunction 
suit  to  determine  the  merits.  Mc- 
Donogh  V.  Calloway,  7  Rob.  (La.)  442. 

A  judgment  sustaining  or  refusing 
to  sustain  exception  to  the  jurisdic- 
tions of  the  court.  State  v.  Morgan, 
12  La.  118;  Seawell  v.  Key,  5  La.  Ann. 
271.  Or  competency  of  the  judge. 
Jarreau  v.  Choppin,  6  La.  133;  Pay- 
dras  V.  Livingston,  5  Martin  (La.)  293. 

An  interlocutory  decree  ordering  a 
sale  of  corporate  property  to  be  made 
by  persons  without  legal  power  to  sell. 
State  V.  Judge,  31  La.  Ann.  823. 

Sale  of  Mortgaged  Property. — An  ap- 
peal lies  from  an  order  of  seizure  and 
sale  of  mortgaged  property  as  a  final 
judgment  as  working  irreparable  in- 
jury. McDonough  v.  Fost,  14  La.  350; 
Tilghman  v.  Dias,  12  Martin  (La.)69i; 
Gurlie  v.  Coquet,  3  Martin,  N.  S.  (La.) 
498;  Moss  V.  Byrnes,  12  La.  615;  Arm- 
strong V.  Levy,  14  La.  157;  Harrod  v. 
Voorhies,  16  La.  254;  Mathe  v.  Mc- 
Crystal.  11  La.  Ann.  4;  Mitchell  v. 
Logan,  34  La.  Ann.  998;  Ralston  v. 
British,  etc..  Mortgage  Co.,  37  La. 
Ann.  193;  Fleitas  v.  Richardson,  147 
U.  S.  545. 

New  York. — An  appeal  may  be  taken 
to  the  general  term  of  the  supreme 
court  from  interlocutory  judgments, 
but  they  can  only  be  reviewed  in  the 
court  of  appeals  on  appeal  from  the 
final  judgment.  Victory  v.  Blood,  93 
N.  Y.  650;  King  V.  Barnes,  107  N.  Y 
645- 
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not  be  directly  appealed  from,  yet  it  is  equally  well  settled  that 
an  appeal  from  a  final  judgment  or  decree  brings  up  for  review 
every  interlocutory  decision  which  has  been  properly  excepted 
to  and  which  substantially  afTects  the  merits  of  the  case.* 

Under  Code  Practice. — Under  code  practice  where  the  appellant  de- 
sires to  bring  up  for  review,  on  appeal  from  a  final  decision,  an 
interlocutory  judgment  or  intermediate  order,  he  must  specify 


In  Raynor  -v.  Raynor,  94  N.  Y.  248, 
it  was  said,  per  Earl,  J.:  "  If,  upon 
appeal  from  an  interlocutory  judg- 
ment to  the  general  term,  the  judgment 
is  affirmed,  then  the  parties  must  go 
back  to  the  special  term  and  complete 
the  further  proceedings,  and  then  final 
judgment  may  be  entered  upon  the 
whole  case.  From  the  final  judgment 
the  party  aggrieved  thereby  may, 
under  section  1336  [Code  Civ.  Pro.], 
appeal  directly  to  the  court  of  ap- 
peals, in  which  case  the  appeal  will 
bring  up  for  review  only  the  deter- 
mination of  the  general  term  aflSrm- 
ing  the  interlocutory  judgment;  or  he 
may,  under  section  ij50,  appeal  to  the 
general  term,  which  appeal  will  bring 
up  for  review  only  the  proceedings  to 
take  the  final  judgment;  and  in  case 
the  general  term  affirms  the  judgment, 
he  may  appeal  to  this  court,  and  here 
present  for  review  all  the  questions  of 
law  involved  in  the  whole  case,  and 
raised  by  exception  at  the  proper 
time." 

Surrogate's  Court. — Under  §  2571 
N.  Y.  Code  Civ.  Pro.,  an  appeal  taken 
from  a  decree  in  a  surrogate's  court 
brings  up  for  review  each  intermediate 
order  specified  in  the  notice  of  appeal. 
Matter  of  Soule,  46  Hun  (N.  Y.)  661. 

County  Court. — An  order  of  a  county 
court  made  in  special  proceedings,  af- 
fecting substantial  rights,  or  in  effect 
determining  the  action,  is  appealable 
to  the  general  term  of  the  supreme 
court.  Ithaca  Agricultural  Works  v. 
Eggleston,  107  N.  Y.  275. 

Or  an  order  denying  leave  to  issue 
execution  on  a  judgment  of  a  justice 
of  the  peace  more  than  five  years  after 
its  entry,  a  transcript  having  been  filed 
in  the  county  court.  Ithaca  Agri- 
cultural Works  V.  Eggleston,  107  N.  Y. 
.275.  In  this  case  the  court  of  ap- 
I  peals  questioned  whether  an  appeal 
would  not  lie  from  an  order  of  the 
county  court  made  in  an  action  in 
'which  a  transcript  was  filed  from 
^justice's  court,  but  did  not  decide  the 
>oint. 


Special  Proceeding. — No  appeal  lies 
to  the  court  of  appeals  from  orders 
which  are  not  final,  made  in  a  special 
proceeding  as  an  order  of  reference  to 
take  proof  as  to  charges  made  by 
creditors  against  an  assignee  for  bene- 
fit of  creditors.  Matter  of  Friedman, 
82  N.  Y.  609. 

1.  Hunt  V.  Chapman,  62  N.  Y.  355; 
Steenrod  v.  Wheeling,  etc.,  R.  Co.,  25 
W.  Va.  133;  Camden  v.  Havmond,  9 
W.  Va.  6S0;  Lloyd  v.  Kyle,  it  W.  Va. 
540;  Agnew  V.  Adams,  24  S.  Car.  89; 
Freer  v.  Tupper,  21  S.  Car.  75;  Wil- 
son V.  Dean,  21  S.  Car.  327;  Crouch 
V.  Charleston,  etc.,  R.  Co.,  21  S.  Car. 
495;  Altee  V.  South  Carolina  R.  Co., 
21  S.  Car.  550;  Gross  v.  McClaran,  8 
Tex.  341;  Stewart  v.  Jones,  9  Tex, 
469;  Little  V.  Morris,  10  Tex.  263; 
McCracken  v.  Webb,  36  Iowa  551; 
Allerton  v.  Eldridge,  56  Iowa  709; 
Richards  v.  Burden,  31  Iowa  305; 
Jones  V.  Chicago,  etc.,  R.  Co.,  36 
Iowa  68. 

Exception. — The  proper  procedure  is 
to  take  an  exception  to  the  inter- 
mediate decision  complained  of,  and 
have  it  duly  noted  in  the  record. 
Nelson  v.  Brown,  59  Vt.  601;  Black- 
well  V.  McCaine,  105  N.  Car.  460; 
Sutton  V.  Schonwald,  80  N.  Car.  20; 
State  Jz/.  McDowell,  84  N.  Car.  798; 
Lutz  V.  Cline,  89  N.  Car.  186;  Jones 
V.  Call,  89  N.  Car.  188;  Arrington  v. 
Arrington,  (fi  N.  Car.  301;  State  v. 
Polk,  91  N.  Car.  652;  North  Carolina 
University  v.  State  Nat.  Bank,  92  N. 
Car.  651;  Hailey  v.  Gray,  93  N.  Car. 
195;  Hicks  v.  Gooch,  93  N.  Car. 
112;    West   V.    Reynolds,    94    N.    Car. 

333- 

Expiration  of  Time  to  Appeal. — It  does 
not  affect  the  power  of  the  appellate 
court  to  review  an  interlocutory  de- 
cision on  appeal  from  the  final  judg- 
ment that  a  separate  appeal  might 
have  been  taken  therefrom  and  that 
the  time  to  take  it  has  expired. 
Jones  V.  Chicago,  etc.,  R.  Co.,  36 
Iowa  68;  Smith  v.  Bigelow,  19 
Iowa  459. 
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it  distinctly  in  his  notice  of  appeal  from  the  final  decision  or  it 
will  not  be  considered.* 

/.  Decisions  Resting  in  Discretion — (i)  In  Gejieral. — An 
appeal  will  not  ordinarily  lie  from  decisions  resting  in  the  discre- 
tion of  the  trial  court,  since  they  involve  no  legal  right.* 


1.  New  York  Code  Civ.  Pro.,  § 
1301;  Cameron  v.  Equitable  L. 
Assur.  Soc,  45  N.  Y.  Super.  Ct.  628; 
Becker  v.  Koch,  104  N.  Y.  398;  Reese 
V.  Smyth,  95  N.  Y.  645;  Kelsey  v. 
Western,  2  N.  Y.  500;  Mapes  v. 
Coffin,  5  Paige  (N.  Y.)  296;  Sands  v. 
Codwise,  4  Johns.  (N.  Y.)  536;  Clowes 
V.  Dickenson,  8  Cow.  (N.  Y.)  328; 
Patterson  v.  McCunn,  38  Hun  (N.  Y.) 
531;  Lavalle  v.  Skelly,  90  N.  Y.  546; 
Central  Trust  Co.  v.  New  York  City, 
etc.,  R.  Co.,  42  Hun  (N.  Y.)  602;  Can- 
nady  v.  Cannady,  85  Iowa  744; 
Weiser  v.  Day,  77  Iowa  25. 

Not  Previously  Appealed. — It  must  be 
an  order  which  has  not  already  been 
reviewed  on  separate  appeal  there- 
from.    Code  Civ.  Pro.  N.  Y.,  §  1316. 

When  Made. — The  orders  reviewable 
on  appeal  from  final  judgment  are 
those  made  in  the  progress  of  a  cause, 
and  before  the  judgment  from  which 
an  appeal  is  taken  and  by  which  the 
judgment  is  necessarily  affected. 
Hunt  V.  Chapman,  62  N.  Y.  335. 

Amendment. — The  notice  of  appeal 
cannot  be  amended  by  the  insertion 
of  the  specified  notice  of  the  inter- 
locutory judgment  sought  to  be  re- 
viewed, as  such  amendment  would  be 
equivalent  to  extending  the  time  to 
appeal.  Dick  v.  Livingston,  41  Hun 
(N.  Y.)  457;  Piper  v.  Van  Buren,  27 
Hun  (N.  Y.)  384;  Fry  v.  Bennett,  16 
How.  Pr.  (N.  Y.  Super.  Ct.)  385; 
Lavalle  v.  Skelly,  90  N.  Y.  546. 

Order  of  the  General  Term. — An  order 
of  the  general  term  affirming  the 
order  of  the  special  term  of  the  same 
court  is  an  intermediate  order  which 
may  necessarily  affect  the  judgment 
of  the  general  term,  and  is  reviewable 
on  appeal  therefrom.  Hunt  v.  Chap- 
man, 62  N.  Y.  335.  But  an  order  of 
the  special  term  refusing  a  new  trial 
is  not  such  an  order.  Thurber  v. 
Harlem  Bridge,  etc.,  R.  Co.,  60  N.  Y. 
329.  Nor  an  order  of  the  general 
term  denying  a  motion  for  reargu- 
ment  made  subsequent  to  the  de- 
cision. Lewis  V.  Greider,'5i  N.  Y.  231. 
Appeal  from  Order. — An  appeal  from 
an  order  does  not  authorize  the  re- 
view or  reversal  of  any  other  order, 


however  closely  the  two  may  be 
united.  Matter  of  Central  Park 
Com'rs,  50  N.  Y.  493. 

Where  a  notice  of  appeal  from  a 
final  judgment  does  not  specify  and 
gives  no  notice  of  an  intention  to  re- 
view an  interlocutory  judgment,  the 
latter  as  to  all  points  covered  thereby 
is  deemed  to  be  the  settled  law  of  the 
case.     Reese  v.  Smyth,  95  N.  Y.  645. 

2.  Louisiana. — Labatut  v.  Puche,  3 
Martin  (La.)  325;  Hawkins  v.  Living 
ston,  10  Martin  (La.)  442;  State  v. 
Judge,  18  La.  392. 

Maryland. — Wall  v.  Wall,  2  Har 
&  G.  (Md.)  79;  Ellicott  V.  Eustace 
6  Md.  507;  Gordon  v.  Downey,  i  Gill 
(Md.)  41;  Anderson  v.  State,  5  Har 
&  J.  (Md.)  174  ;  Cain  -v.  Warford 
3  Md.  454;  Crockett  v.  Parke,  7  Gill 
(Md.)  237;  Thomas  v.  Doub,  i  Md 
252;  Cecil  V.  Rose,  14  Md.  64;  Craw 
ford  V.  Blackburn,  19  Md.  40. 

Massachusetts. — Davis  v.  Cowdin,  37 
Mass.  510. 

Alichigan. — Vincent  v.  Bowes,  78 
Mich.  315. 

Miniiesota. — Stocking  v.  Hanson,  22 
Minn.  542;  Aiken  County  z*.  Morrison, 
25  Minn.  295;  Young  v.  Young,  17 
Minn.  181;  Masterson  v.  LeClaire,  4 
Minn.  163. 

Pennsylvania.  —  Bower's  Appeal,  84 
Pa.  St.  311;  Gray's  Appeal,  96  Pa.  St. 
243;  Pote's  Appeal,  106  Pa.  St.  574; 
Toole's  Appeal,  90  Pa.  St.  376; 
Dolan's  Appeal,  108  Pa.  St.  564;  Mc- 
Kee  V.  Sanford,  25  Pa.  St.  105; 
Bunce  v.  Wightman,  29  Pa.  St.  335; 
White  V.  Leeds,  51  Pa.  St.  187;  Ring- 
wait  V.  Brindle,  59  Pa.  St.  51;  Mc- 
Clelland V.  Pomeroy,  75  Pa.  St.  410; 
Morris  v.  Harding,  27  Leg.  Int.  (Pa.) 
77;  Hawkins  v.  Weightman,  i  W.  N. 
C.  (Pa.)  370;  Landis  v.  Maher,  i  W. 
N.  C.  (Pa.)  407;  Renninger  v.  Thomp- 
son, 6  S.  &  R.  (Pa.)  i;  Latshaw  v. 
Steinman,  11  S.  •&  R.  (Pa.)  357;  Ley  v. 
Union  Canal,  5  Watts  (Pa.)  104; 
Philadelphia  Library  Co.  v.  Ingham, 
I  Whart.  (Pa.)  72;  Columbia  Bridge 
Co.  V.  Kline,  Bright.  (Pa.)  320;  Porter 
V.  Lee,  16  Pa.  St.  412;  Donaldson  v. 
Danville  Bank,  20  Pa.  St.  245;  Com. 
V.  Contner,  21  Pa.  St.  266;  Hartman 
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Summary  Relief. — The  determinations  of  the  lower  courts  upon 
motion  for  summary  rehef  on  purely  equitable  grounds  are  gen- 
erally unappealable  as  matters  of  discretion.* 

Rehearing. — An  order  granting  a  rehearing  is  interlocutory  and 
nonappealable.* 

Legal  Expenses. — And  an  order  for  the  payment  of  legal  expenses 
out  of  a  fund  in  controversy.* 

Jury  Trial. — And  an  order  denying  a  jury  trial  of  equitable  issues.* 

Disagreement  of  Jury. — And  an  order  discharging  a  jury  on  account 
of  disagreement.* 

Special  Jury. — And  an  order  refusing  or  granting  a  venire  for  a 
special  jury.® 


V.  Keystone  Ins.  Co.,  21  Pa.  St.  466; 
Gamble  v.  Woods,  53  Pa.  St.  158;  In 
re  State  Road,  i  Pitts  (Pa.)  67; 
Vaux's  Appeal,  109  Pa.  St.  497. 

Wisconsin. — Jones  v.  Walker,  22 
Wis.  220;  Bassett  v.  Jenkins,  41  Wis. 
197;  Pick  V.  Rubicon  Hydraulic  Co., 

27  Wis.  433;  Vincent  v.  Wellington, 
18  Wis.  159;  Blesch  v.  Chicago,  etc., 
R.  Co.,  44  Wis.  593;  Felt  v.  Amidon, 
48  Wis.  66. 

United  States. — Marine  Ins.  Co.  v. 
Hodgson,  6  Cranch  (U.  S.)  206;  Barr 
V.  Gratz,  4  Wheat.  (U.  S.)  213. 

See  also  the  various  particular  titles 
in  this  work  where  discretionary  mat- 
ters are  considered,  as  Amendments, 
Continuances,  etc. 

Burden  of  Proof. — The  burden  rests 
on  the  appellant  to  show  that  an  or- 
der appealed  to  the  court  of  appeals 
is  not  an  exercise  of  discretionary 
power.  Cushman  v.  Brundrett,  50 
N.  Y.  296. 

Certiorari. — A  certiorari,  not  appeal, 
will  lie  to  see  whether  the  proceed- 
ings to  approve  a  charter  involving 
discretion  were  in  accordance  with 
the  act.     Vaux's  Appeal,  109  Pa.  St.  497. 

1.  Gordonier  v.  Billings,  77  Pa.  St. 
498;  Shortz  V.  Quigley,  i  Binn.  (Pa.) 
222;  Righter  v.  Rittenhouse,  3  Rawle 
(Pa.)  273;  Moyer  v.  Germantown  R. 
Co.,3  W.  &S.  (Pa.)9i;Ruchz/.  Morris, 

28  Pa.  St.  245;  Kelly  z/.  Cover,  i  W.  N. 

C.  (Pa.)  467. 

New  York. — Appeals  from  discre- 
tir-iary  orders  affecting  a  substantial 
right  may  be  taken  to  the  general 
term  of  the  supreme  court,  but  not 
to  the  court  of  appeals.  Hughes 
V.  Chicago,  etc.,  R.  Co.,  45  N.  Y. 
Super.  Ct.  114;  Hoe  v.  Sanborn,  36 
N.  Y.  93;  Chamberlain  v.  Dempey,  36 
N.  Y.  144;  Ayers  v.  Western  R. 
Corp.,  45  N.  Y.  260;  People  v.  Schoon- 


maker,  50  N.  Y.  499;  Att'y-Gen'l 
V.  Continental  L.  Ins.  Co.,  68  N. 
Y.  343;  Kent  v.  Quicksilver  Min.  Co., 
23  Hun  (N.  Y.)  199;  Corbett  v.  De 
Comeau,  45  N.  Y.  Super.  Ct.  588; 
Atlantic,  etc.,  Tel.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  87  N.  Y.  355;  Chester- 
man  V.  Eyland,.  74  N.  Y.  452;  People 
V.  Smith,  85  N.  Y.  628;  Walker  v. 
Spencer,  86  N.  Y.  162. 

Venue. — Thus  an  order  changing  or 
refusing  to  change  the  venue  is  a  dis- 
cretionary order  affecting  a  substan- 
tial right  appealable  to  the  general 
term,  but  not  to  the  Court  of  Appeals. 
Macdonald  v.  Macdonald,  14  Hun 
(N.  Y.)  496;  Cromwell  v.  Romer.  18  N. 
Y.  Wkly.  Dig.  440;  Kellogg  v.  Smith,  7 
Hun  (N.  Y.)  551.  For  other  instances 
see  infra.  Orders  Affecting  Substantial 
Rights. 

As  Final  Orders. — Orders  within  the 
discretion  of  the  court  are  not  appeal- 
able as  final  orders.  Benedict  v. 
Thompson,  2  Dougl.  (Mich.)  299; 
Baker  v.  Pierson,  5  Mich.  456;  Dun- 
can z/.  Campau,  15  Mich.  415;  Dema- 
ray  v.  Little,  17  Mich.  386;  Boinay  v. 
Coats,  17  Mich.  411. 

Writ  of  Error  Coram  Nobis. — An  ap- 
peal lies  from  the  judgment  of  the 
court  below  on  a  wTit  of  error  coram 
nodis,vfhere  no  question  of  discretion  is 
raised.  Wood  v.  Colwell,  34  Pa.  St. '95. 
See  article  Coram  Nobis. 

2.  Sherman  v.  Felt,  2  N.  Y.  186; 
Jones'  Appeal,  99  Pa.  St.  132;  Hooper 
V.  Beecher,  109  N.  Y.  609;  New  York 
V.  Schermerhorn,  i  N.  Y.  423. 

3.  Fidelity  Trust  Co.'s  Appeal,  38 
Leg.  Int.  (Pa.)  157. 

4.  Du  Pont  V.  Du  Bos,  33  S.  Car.  389. 
6.   Dicks  V.   Chew,   8  Martin,  N.  S. 

(La.)  691. 

6.  Hawkins  v.  Livingston,  10  Mar- 
tin (La.)  442. 
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View  of  Premises. — A*nd  an  order  refusing  to  direct  a  view  of 
premises  by  a  jury.* 

Consolidation  of  Actions. — And  an  order  denying  a  motion  to  con- 
solidate actions.* 

Answer. — And  an  order  allowing  an  amended  answer  to  be  filed 
in  equity.^ 

Testimony. — And  an  order  allowing  complainant  to  examine  de- 
fendant as  a  witness.* 

Payment  into  Court. — And  an  order  requiring  an  executor  to  bring 
money  in  his  hands  into  court.* 

Conduct  of  Trial. — And  an  order  refusing  to  permit  counsel  on  the 
trial  to  read  the  law  to  the  jury  from  a  book.® 

(2)  Abuse  of  Discretion. — Where  an  interlocutory  judgment 
granting  or  refusing  relief  constitutes  a  judicial  abuse  of  discre- 
tion it  affects  a  substantial  right,  and  a  separate  appeal  may  be 
taken  therefrom  under  statutes  allowing  appeals  from  such  inter- 
mediate decisions.''    Where  interlocutory  decisions  are  unappeal- 

1.   Pick   z/.  Rubicon  Hydraulic  Co.,     withdrawal  of  a  juror.   Eichelberger  ?/. 


27  Wis.  433. 

2.  Blesch  V.  Chicago,  etc.,  R.  Co., 
44  Wis.  593. 

3.  Warren  v.  Twilley,  10  Md.  39; 
Calvert  v.  Carter,  18  Md.  73. 

4.  Heath  v.  Irelan,  11  Md.  388. 

6.   Porter  v.  Trimanus,  12  Md.  283. 

6.  Augusta  Ins.,  etc.,  Co.  r/.  Abbott, 
12  Md.  348. 

Other  Instances — Award. — A. refusal 
to  set  aside  an  award  is  not  appeal- 
able. Bemus  v.  Clark,  29  Pa.  St.  251; 
Gratz  V.  Phillips,  14  S.  &  R.  (Pa.)  144; 
Erie  Bank  v.  Brawley,8Watts  (Pa.)  530. 

Interpleader. — Or  refusing  an  inter- 
pleader at  the  instance  of  the  sheriff. 
Bain  v.  Funk,  61  Pa.  St.  185. 

Staying  Proceedings.  —  Or  staying 
proceedings  on  a  bail  bond.  Roop  v. 
Meek,  6  S.  &  R.  (Pa.)  542. 

Discharge  of  Debtor. — An  order  of 
a  court  of  insolvency  discharging  a 
debtor.  Kempton  v.  Saunders,  132 
Mass.  466. 

Modification  of  Orders. — Refusing  or 
granting  a  motion  to  modify  an  order 
already  made  by  the  same  court. 
Place  V.  Hayward,   100  N.  Y.  626. 

An  order  of  the  general  term  affirm- 
ing a  special-term  order  vacating  its 
own  prior  order.  Ex  p.  Moore,  67 
N.  Y.  555. 

Service  by  Publication. — Where  the 
record  shows  a  case  within  the  statute 
allowing  substituted  service  orders, 
refusing  to  vacate  an  order  for  service 
by  publication  is  discretionary.  Howe 
Mach.  Co.  V.  Pettibone,  74  N.  Y.  68. 

Mistrial. — Causing     a    mistrial     by 


Nicholson,  i  S.  &  R.  (Pa.)  430;  Evans 
V.  Mengel,  3  Pa.  St.  239. 

Ametidnient. — An  order  allowing  an 
answer  to  be  amended  after  judgment 
and  order  for  new  trial.  Dale  v. 
Northrop,  19  Wis.  249. 

Dismissal. — Dismissing  a  cause  upon 
refusal  of  plaintiff  to  amend  his  pe- 
tition after  a  motion  in  arrest  of  judg- 
ment is  sustained.  Bowie  v.  Kansas 
City,  51  Mo.  454. 

Quashing  Writ. — A  judgment  quash- 
ing or  refusing  to  quash  process,  by 
which  a  defendant  is  brought  into  court 
to  answer,  is  discretionary  and  unap- 
pealable. Moock  V.  Conrad,  155  Pa. 
St.  586;  Holland  v.  White,  120  Pa.  228. 

Costs. — An  order  overruling  a  mo- 
tion by  defendant  to  compel  the  plain- 
tiff to  pay  costs  before  being  allowed 
to  proceed  further.  Boor  v.  Wilson, 
48  Md.  316. 

Counsel  Fees. — An  order  refusing  an 
allowance  as  counsel  fees  to  a  gar- 
nishee. Hawkins  v.  Graham,  128 
Mass.  20. 

Club  Member. — An  order  restoring 
an  expelled  member  of  a  lodge  to  full 
membership.  Worrilow's  Appeal,  i 
Del.  (Pa.)  409. 

Sale. — The  confirmation  of  a  sheriff's 
sale.  Braddee  v.  Brownfield,  2  W.  & 
S.  (Pa.)  271;  Rees  v.  Berryhill,  i 
Watts  (Pa.)  263;  Sloan's  Case,  8  Watts 
(Pa.)  194. 

7.  Enet  v.  Creditors,  4  Martin  (La.) 
308;  State  V.  Judge,  18  La.  392;  Girod 
V.  Girod,  18  La.  394;  Brooks  v.  Wey- 
man,  3   Martin   (La.)  9;  Rust  v.   Ran- 


94 


Appealable  Judgments 


APPEALS. 


and  Orders. 


able,  they  may  be  reviewed  on  appeal  from  final  judgment  or  de- 
cree.* 

(3)  Case  on  Appeal. — No  appeal  lies  from  an  order  denying 
a  motion  to  resettle  "  a  case  "  on  appeal^  unless  the  denial  de- 
prives a  party  of  a  strict  legal  right  to  have  the  case  show  the 
actual  facts  as  they  occurred  on  the  trial. ^ 

g.  Appeal  from  Intermediate  Orders  after  Final 
Judgment. — Where  an  interlocutory  order  is  reviewable  on  ap- 
peal from  the  judgment  itself  no  separate  appeal  can  be  prosecuted 
from  it  after  the  entry  of  the  final  judgment.'* 

5.  Motions  to  Vacate  Appealable  Orders.  —  An  order  denying  a 


dolf ,  4  Martin  (La.)  370;  State  v.  Lewis, 
4  La.  hi;  Broussart  w.  Trahan,  3  Mar- 
tin (La.)  725;  Knox  v.  Arnold,  i  Wis. 
74;  Matteson  v.  Curtis,  14  Wis.  436; 
Oatman  v.  Bond,  15  Wis.  22;  Kewau- 
nee County  V.  Decker,  34  Wis.  380; 
Dole  V.  Northrop,  19  Wis.  252;  Bas- 
sett  V.  Jenkins,  41  Wis.  199;  Harring- 
ton V.  Slade,  22  Barb.  (N.  Y.)  164; 
Rice  V.  Ehele,  55  N.  Y.  524;  Lehmaier 
V.  Griswold,  40  N.  Y.  Super.  Ct.  542; 
Goodell  V.  Harrington,  76  N.  Y.  547: 
People  V.  Ferris,  76  N.  Y.  326;  Riggs 
V.  Waydell,  78  N.  Y.  586;  Connolly  v. 
Kretz,  78  N.  Y.  620;  Whitaker  v.  Im- 
perial Skirt  Mfg.  Co.,  78  N.  Y.  621; 
Bentley  v.  Waterman,  78  N.  Y.  623; 
Embury  v.  Foster,  78  N.  Y.  624;  Att  y- 
Gen'l  V.  Continental  Ins.  Co.,  90  N.Y. 
45;  Howard  v.  Waters,  19  Md.  529. 

Or  where  an  order  imposes  terms  on 
granting  relief  to  which  a  party  is  en- 
titled as  a  matter  of  law.  O'Brien  v. 
Long,  49  Hun  (N.  Y.)  80;  Bailey  v. 
Park,  5  Hun  (N.  Y.)  41. 

1.  Burd  V.  Dansdale,  2  Binn.  (Pa.) 
9;  Piatt  V.  Storer,  5  Johns.  (N.  Y.)  347; 
Fowler  v.  Atkinson,  6  Minn.  578  ; 
Davis'  Appeal,  83  Pa.  St.  348;  Mander- 
ville  V.  Wilson,  5  Cranch  (U.  S.)  17; 
Broussard  v.  Trahan,  4  Martin  (La.) 
504;  State  V.  Judge,  15  La.  526;  For- 
tin  V.  Randolph,  11  Martin  (La.)  274. 
See  ante,  e.  Review  of  Interlocutory 
Decisions.  See  infra.  Principles  of  Re- 
view. 

Alimony. — As  where  a  wife  is  grant- 
ed temporary  alimony  in  a  divorce  case 
upon  facts  which  do  not  entitle  her 
to  such  relief  on  general  equitable 
principles.  Collins  v.  Collins,  71  N. 
Y.  270. 

2.  Klein  v.  Second  Ave.  R.  Co.,  53 
N.  Y.  Super.  Ct.  531;  Porter  v.  Parks, 
2  Hun  (N.  Y.)  675;  O'Donnell  v.  Leu- 
buscher,  14  N.  Y.  Wkly.  Dig.  248. 

3.  New  York  Rubber  Co.  v.  Rothery, 


112  N.  Y.  592;  Gleason  v.  Smith,  34 
Hun  (N.  Y.)  547. 

As  where  a  charge,  refusal,  and  ex- 
ception are  stricken  out  of  a  case  on 
settlement,  and  a  motion  to  resettle  is 
denied.  New  York  Rubber  Co.  v. 
Rothery,  112  N.  Y.  592. 

Bill  of  Exceptions. — An  order  of  a 
trial  court  refusing  to  settle  a  bill  of 
exceptions,  and  refusing  to  relieve  the 
party  presenting  it  from  an  objection 
that  it  was  not  served  in  due  season 
on  the  ground  of  mistake,  surprise,  or 
inadvertence,  is  appealable.  Stonesi- 
fer  V.  Kilburn,94  Cal.  42;  Calderwood 
v.  Peyser,  42  Cal.  no;  Morris  v.  De 
Celis,  41  Cal.  331;  Dooly  v.  Norton,  41 
Cal.  440;  Clark  v.  Crane,  57  Cal.  629; 
Empire  Gold  Min.  Co.  v.  Bonanza 
Gold  Min.  Co.,  67  Cal.  406. 

The  settlement  of  a  bill  of  excep- 
tions is  "a  proceeding  in  an  action." 
Stonesifer  v.  Kilburn,  94  Cal.  43; 
Lukes  V.  Logan,  66  Cal.  33;  Irwin  v. 
Bellefontaine  Bank,  6  Ohio  St.  86; 
Wilson  V.  Allen,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  371;  Rich  v.  Husson,  i 
Duer  (N.  Y.)  620;  Wilson  v.  Macklin,  7 
Neb.  52;  Strong  v.  Hardenburgh,  25 
How.  Pr,  (N.  Y.  Supreme  Ct.)  438. 

Amendment. — An  order  allowing  an 
amendment  thereto  is  not  generally 
appealable.  Harris  v.  Tomlinson,  130 
Ind.  426. 

4.  Goldmark  v.  Rosenfeld,  69  Wis. 
469;  Thornton  v.  Eaton,  45  Wis.  621; 
Victor  Sewing  Mach.  Co.  v.  Heller,  41 
Wis.  657;  St.  Joseph  Terminal  R.  Co. 
V.  Hannibal,  etc.,  R.  Co.,  94  Mo.  535. 

Or  from  an  order  refusing  a  new 
trial.  Victor  Sewing  Mach.  Co.  v. 
Heller,  41  Wis.  657. 

After  Affirmation. — Where  final  judg- 
ment has  been  affirmed  on  appeal,  no 
appeal  can  be  taken  from  an  interme- 
diate order  or  judgment  in  the  same 
case  by  the  same   appellant.      Whit- 
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motion  to  vacate  an  appealable  order  cannot  be  appealed  from. 
The  appeal  must  be  taken  from  the  original  order.* 

Eenewal  of  Motion. — Where  leave  is  granted  to  renew  a  motion 
on  additional  facts  the  order  denying  the  first  motion  is  no  longer 
appealable.* 

6.  Orders  in  Unappealable  Causes — in  General. — Where  the  case  in 
which  the  order  is  made  was  not  appealable,  no  appeal  can  be 
maintained  from  an  order  made  therein  ;*  and  a  nonappealable 
order  cannot  be  reviewed  by  means  of  an  appeal  from  an  order 
granting  or  denying  a  motion  to  set  it  aside."* 

Refusal  to  Act. — No  appeal  lies  from  the  refusal  of  the  court  be- 
low to  act  on  an  unappealable  order.*  But  where  action  on  the 
motion  is  appealable  a  refusal  to  act  thereon  or  to  hear  the 
motion  is  substantially  a  denial  thereof  and  appealable.* 

7.  Appeal  from  Ex  Parte  Orders. — A  direct  appeal  cannot  be  taken 
from  an  order  granted  ex  parte?  The  proper  procedure  is  to 
move  to  vacate  or  set  it  aside  and  appeal  from  the  decision  on  the 
motion. * 

8.  Appeal  from  Portion  of  Decision. — It  is  not  necessary  that  an 
appeal  be  taken  from  an  entire  judgment,  order,  or  decree.*  A 
specified  part  raising  a  distinct  and  independent  question  may  be 


man  v.  Foley  (Supreme  Ct.),  i6N.  Y. 
Supp.  23. 

1.  Clapp  V.  Atterbury  (Super.  Ct.), 
6  N.  Y.  Supp.  510;  Brown  v.  Minne- 
sota Thresher  Mfg.  Co.,  44  Minn.  322; 
Lockwood  V.  Bock,  46  Minn.  73;  Tra- 
velers' Ins.  Co.   V.  Weber,  2   N.  Dak. 

239- 

So  an  order  refusing  to  vacate  an 
order  denying  a  motion  for  new  trial 
is  not  appealable  where  an  appeal  lies 
from  the  original  order.  Larkin  v. 
Larkin,  76  Cal.  323. 

2.  Robbins  v.  Ferris,  5  Hun  (N.  Y.) 
286. 

New  York. — An  order  denying  a  mo- 
tion that  exceptions  be  heard  at  gen- 
eral term,  Husseyz*.  Coger,  9  N.Y.  St. 
Rep.  340;  or  determining  whether  the 
papers  upon  which  a  motion  was  made 
were  correctly  printed  on  appeal  from 
the  order,  is  unappealable,  Shipherd 
V.  Cohn,  56   N.  Y.   Super.   Ct.    525. 

3.  Gorton  v.  Ferdinando,  64  Cal.  11; 
Solomon  z/.  Reese,  34  Cal.  28;  Comstock 
Mill,  etc.,  Co.  V.  Allen,  21  Nev.  325; 
Kleen  v.  Ailenback,  6  Nev.  159. 

4.  Brown  v.  Minnesota  Thresher 
Mfg.  Co.,  44  Minn.  322. 

Defect  of  Jurisdiction. — Where  an  ap- 
pellate court  has  no  jurisdiction  of  an 
order  made  by  a  judge,  the  proper  pro- 
cedure is  to  move  before  the  court  for 
the  vacation  of  the  order  and   appeal 


from  the  ruling  thereon.  Black  Hills 
Flume,  etc.,  Co.  v.  Grand  Island,  etc., 
R.  Co.  (S.  Dak.,  1892),  51  N.  W.  Rep. 
342. 

6.  Moyall  v.  Burke,  10  Minn.  285. 

6.  Ashton  V.  Thompson,  28  Minn. 
333;  Warden  v.  Mendocino  County,  32 
Cal.  655. 

Illegal  Orders. — An  order  of  the  gen- 
eral term  affirming  an  order  which  the 
special  term  had  no  jurisdiction  to 
make  is  appealable  to  the  Court  of  Ap- 
peals. Davis  V.  Toulmin,  77  N.  Y. 
280;  Voorhis  v.  French,  61  How.  Pr. 
(N.  Y.  Super.  Ct.)  161. 

7.  Aldinger  z/.  Pugh,  57  Hun  (N.Y.) 
181;  Gibson  v.  Martin,  8  Paige  (N.  Y.) 
481;  Skidmore  v.  Davies,  10  Paige  (N. 
Y.)  316;  Matter  of  Johnson's  Estate, 
27  Hun  (N.  Y.)  538;  Matter  of  Dunn 
(Supreme  Ct.),  37  N.  Y.  St.  Rep.  802; 
State  V.  District  Courts,  52  Minn.  283. 

8.  Aldinger  v.  Pugh,  57  Hun  (N. 
Y.)  181;  Matter  of  Dunn  (Supreme 
Ct.),  37  N.  Y.  St.  Rep.  802. 

9.  Andrew  v.  Concannon,  76  Iowa 
251;  Gleiserz/.  McGregor,  85  Iowa  489; 
Luck  V.  Luck,  83  Cal.  574. 

From  Part  of  a  Judgment. — As  a  gen- 
eral rule  an  appellant  is  not  allowed  to 
bring  a  case  up  piecemeal  by  appeal- 
ing from  only  a  part  of  a  judgment. 
Barkley  v.  Logan,  2  Mont.  296;  Plais- 
ted  V.  Nowlan,  2  Mont.  359. 
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appealed  from  separately,*  where  so  disconnected  that  an  ap- 
peal from  the  entire  decision  is  not  required  to  adjudicate  the 
question.* 

Orders. — Where  two  orders  are  made  in  a  proceeding,  the  latter 
of  which  is  in  confirmation  of  the  former,  an  appeal  lies  only  from 
the  latter.^  Where  two  orders  in  the  same  case  contain  the 
same  provision  one  appeal  may  cover  both.* 

9.  Correction  of  Judgments — a.  Unauthorized  Entry. — Where 
the  clerk  enters  a  judgment  unauthorized  by  the  direction  for 
judgment  or  verdict,  the  proper  remedy  is  by  a  motion  for  cor- 
rection in  the  trial  court.*  An  appeal  will  not  lie  from  the  un- 
authorized judgment,  and  may  be  taken  from  a  decision  on  the 
motion.® 

b.  Chamber  Orders. — And  a  constitutional  provision  grant- 
ing appeals  from  "inferior  courts"  has  been  construed  to  ex 
elude  appeals  from  the  decision  of  a  judge  at  chambers.''     But 


1.  Van  Loan  v.  Squires,  51  Hun  (N. 
Y.)  360;  Kennedy  v.  Wood,  54  Hun 
(N.  Y.)  14;  Matter  of  Rockwell  (Su- 
preme Ct.),  31  N.  Y.  St.  Rep.  22;  Hall 
V.  McCormick,  31  Minn.  280. 

By  Lienors. — As  where  a  judgment 
decides,  among  other  things,  on  the 
priority  of  liens,  an  appeal  may  be 
taken  from  that  part  of  the  judgment 
affecting  the  priority.  Hall  v.  Mc- 
Cormick, 31  Minn.  280. 

New  York. — An  appeal  may  be  taken 
in  New  York  from  that  portion  of  an 
order  which  imposes  conditions  un- 
der §  1300,  Code  Civ.  Pro.,  allowing 
an  appeal  from  a  "  specified  part"  of 
an  order.  Van  Loan  v.  Squires,  51 
Hun  (N.  Y.)  360;  Wheeler  v.  Tracy, 
47  N.  Y.  Super.  Ct.  368,  overruling 
Tribune  Assoc,  v.  Smith,  40  N.  Y. 
Super.  Ct.  81;  Havemeyer  v.  Have- 
meyer,  44  N.  Y.  Super.  Ct.  171. 

2.  In  re  Rockwell's  Will  (Supreme 
Ct.),  9  N.  Y.  Supp.  696. 

Appellant's  Claims. — An  appeal  from 
so  much  of  the  judgment  as  affects 
appellant's  claim  and  rights  will  be 
sustained  if  it  is  severable  from  the 
parts  unappealable,  Largey  v.  Sed- 
man,  3  Mont.  475;  or,  where  a  judg- 
ment and  decree  in  a  foreclosure  suit 
authorized  sale,  the  appeal  of  a  claim- 
ant to  the  property  "  from  the  whole 
of  said  judgment  and  decree  affecting 
the  interest  of  the  appellant  in  and  to 
said  property,  and  from  the  whole  of 
said  judgment  against  appellant  for 
costs  of  suit,"  was  sustained.  Largey 
V.  Sedman,  3  Mont.  475. 

From  Several  Orders  in  Same  Case. — 
When  several  cases  are  heard  together 
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between  the  same  parties,  an  appel- 
lant may  appeal  from  a  decree  in  one 
without  appealing  from  the  other,  pro- 
vided they  are  not  so  connected  as  to 
make  an  appeal  in  all  necessary  in  or- 
der to  adjudicate  the  question  raised. 
Hall  V.  Virginia,  14  W.  Va.  613;  Hill 
V.  Proctor,  10  W.  Va.  73;  Anderson  v. 
De  Soer,  6  Gratt.  (Va.)  363;  Walker  z/. 
Page,  21  Gratt.  (Va.)  636.  See  Double 
Appeal. 

3.  Horn  z/.  Volcano  Water  Co.,  18 
Cal.  141. 

4.  Gregory  v.  Dodge,  3  Paige  (N. 
Y.)90. 

Separate  Orders. — One  appeal  may  be 
taken  from  separate  orders  appointing 
the  same  person  guardian  of  the  per- 
son and  curator  of  the  estate  of  a 
minor,  since  confirmation  of  the  court 
constitutes  them  one  judgment.  Gar- 
rison V.  Lyle,  38  Mo.  App.  558. 

6.  Nell  V.  Dayton,  47  Minn.  257; 
Hall  V.  Merrill,  47  Minn.  260;  Somer- 
ville  V.  Fiske,  137  Mass.  91. 

6.  Nell  V.  Dayton,  47  Minn.  257; 
Tucker  v.  Stone,  92  Mich.  298. 

No  appeal  will  lie,  however,  to  an 
order  of  a  lower  court  conforming  to 
directions  given  in  a  judgment  of  the 
Supreme  Court.  State  v.  Levelle,  36 
S.  Car.  600. 

7.  Hubbell  v.  McCourt,  44  Wis.  588; 
Prince  v.  McCarty,  61  Wis.  3;  Stuart 
V.  Allen,  45  Wis.  158;  Whereatt  v. 
Ellis,  68  Wis.  61;  Commercial  Nat. 
Bank  v.  Smith,  i  S.  Dak.  28. 

Bemedy. — A  decision  at  chambers 
may  be  served,  set  aside,  or  modified 
on  application  to  the  court  in  which 
the  action  is  pending,  and  an   appeal 
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generally  all  orders  and  judgments  are  appealable  where  made  at 
chambers  if  appealable  when  made  by  the  court.*  See  article 
Chambers  and  Vacation. 

In  Vacation. — Where  an  appeal  is  allowed  by  statute  only  to  a 
court,  no  appeal  can  be  taken  from  the  decision  of  a  judge  in 
vacation.* 

10.  Judgments  Reversing  and  Remanding  Causes. — A  decision  of 
an  intermediate  appellate  court  reversing  or  affirming  a  judgment 
below  is  not  final  and  appealable  unless  it  disposes  of  the  whole 
case.^  A  judgment  reversing  and  remanding  a  cause  for  pro- 
ceedings not  inconsistent  with  the  opinion  rendered,'*  or  revers- 


taken  from  its  action  thereon.  Hub- 
bell  V.  McCourt,  44  Wis.  588;  King  v. 
Myers,  5  Dowl.  Pr.  Cas.  686;  King  v. 
Price,  2  Dowl.  233. 

Montana. — Under  §§  421,  444,  div. 
I,  Comp.  Stat.  Montana,  the  right  of 
appeal  exists  from  orders  and  judg- 
ments made  by  a  judge  at  chambers 
as  well  as  orders  of  the  court.  Gran- 
ite Mountain  Min.  Co.  v.  Weinstein, 
7  Mont.  346;  Clarke  v.  Gonu,  2  Mont. 
538;  Orr  V.  Haskell,  2  Mont.  350. 

The  only  inquiry  as  to  the  appeala- 
bility of  an  order  made  at  chambers  is 
whether  it  is  ministerial  or  judicial; 
if  the  former,  it  is  not  appealable. 
Granite  Mountain  Min.  Co.  v.  Wein- 
stein, 7  Mont.  346. 

1.  Granite  Mountain  Min.  Co.  v. 
Weinstein,  7  Mont.  349;  Sperling  v. 
Calfee,  7  Mont.  514;  Bond  v.  Pacheco, 
30  Cal.  532;  Brewster  v.  Hartley,  37 
Cal.  23;  Gilmer  v.  Lime  Point,  18  Cal. 
260. 

2.  Post  V.  Carpenter,  2  Fla.  441. 

3.  Gulf,  etc.,  R.  Co.  v.  Riordan,  85 
Tex.  511;  Strouse  v.  Drennan,  41  Mo. 
189;  Rankin  v.  Perry,  5  Mo.  501;  Perry 
V.  Alford,  5  Mo.  503;  Harzfeld  v.  Con- 
verse, 105  111.  534. 

When  Appealable. — A  judgment  of 
an  inferior  appellate  court  reversing  a 
judgment  below  and  awarding  a  pro- 
cedendo is  a  final  determination  of 
the  cause.  Messerve  v.  Sutton,  3  N. 
Y.  547;  Tompkins  v.  Soulice,  4  Abb. 
App.  Dec.  (N.  Y.)42i. 

4.  Flanigan  v.  East  St.  Louis,  131 
111.  445;  Phelps  V.  Dolan,  75  111. 
90;  Wright  V.  Smith,  76  111.  216: 
Buck  V.  Hamilton  County,  99  111.  507; 
Harzfeld  v.  Converse,  105  III.  534; 
Anderson  v.  Fruitt,  108  111.  378;  Rogers 
V.  fraver,  115  111.  113;  International 
Bank  v.  Jenkins,  109  111.  219;  Virginia 
City  V.  Gipps  Brewing  Co.,  136  111. 
616;  McMahon  v.  Quinn,  140  111.  199; 


Meagher  v.  Minnesota  Mfg.  Co.,  145 
U.  S.  608;  Bostwick  V.  Brinkerhoff, 
106  U.  S.  3;  Rice  V.  Sanger,  144  U.  S. 
197;  McLish  V.  Roff,  141  U.  S.  661; 
Richmond,  etc.,  R.  Co.  v.  Thouron, 
134  U.  S.  45 ;  Gurnee  v.  Patrick  County, 
137  U.  S.  141;  Chicago,  etc.,  R.  Co.  v. 
Roberts,  141  U.  S.  690;  Brown  v.  Bax- 
ter, 146  U.  S.  619;  Gallagher  v.  Mc- 
Hugh,  85  Tex.  446. 

Cross-bill.  —  A  judgment  reversing 
a  decree  on  a  cross-bill  enjoining  the 
further  prosecution  of  a  suit  and  re- 
manding the  cause,  with  directions  to 
proceed  with  an  accounting,  is  unap- 
pealable. McMahon z/.  Quinn,  140  111. 
199;  Virginia  City  v.  Gipps  Brewing 
Co.,  136  111.  616;  Flanigan  v.  East  St. 
Louis,  131  lii.  444;  School  Trustees  v. 
Potter,  108  111.433;  Richmond,  etc.,  R. 
Co.  V.  Thouron,  134  U.  S.  45;  District 
of  Columbia  v.  McBlair,  124  U.  S.  320; 
Morey  v.  Lockhart,  123  U.  S.  56;  Wil- 
kinson V.  Nebraska,  123  U.  S.  286; 
Smith  V.  Adams,  130  U.  S.  167;  Rice 
V.  Sanger,  144  U.  S.  197;  Chicago,  etc., 
R.  Co.  V.  Roberts,  141  U.  S.  690;  Pat- 
ten V.  Cilley,  50  Fed.  Rep.  337;  In  re 
Coe,  49  Fed.  Rep.  481.  As  where  the 
case  is  remanded  for  a  new  trial. 
Flanigan  v.  East  St.  Louis,  131  111. 
444;  International  Bank  v.  Jenkins, 
109  111.  219. 

When  Appealable. — Where  it  is  the 
legal  duty  of  a  court  to  hear  a  cause, 
an  order  remanding  it  for  further 
testimony  deprives  the  appellant  of  a 
substantial  right,  and  is  appealable. 
Ex  p.  White,  33  S.  Car.  442. 

Refusal  to  Vacate. — The  denial  by  an 
intermediate  appellate  court  of  a  mo- 
Uon  to  vacate  the  judgment  of  re- 
versal and  dismiss  an  appeal  for  lack 
of  jurisdiction  is  not  a  final  appealable 
judgment.  Fanning  v.  Rogerson,  142 
111.  478. 

Illinois. — A   judgment  of   a  Circuit 
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ing  and  remanding  without  specific  directions,*  is  not  appealable. 

U.  s.  Courts. — A  judgment  of  the  United  States  Circuit  Court  re- 
manding  a  cause  to  a  state  court  will  not  sustain  an  appeal.* 

Orders. — An  order  of  an  intermediate  appellate  court  afSrming  or 
reversing  a  judgment  below  is  not  appealable  until  judgment  has 
been  entered  and  perfected  thereon.^ 

11.  Judgments  by  Consent — a.  GENERALLY. — The  purpose  of 
appeal  is  to  bring  up  for  review  an  erroneous  action  of  the  trial 
court.*  But  the  trial  court  performs  no  judicial  act  when  an  order, 
decree,  or  judgment  is  entered  by  consent.*  No  appeal  can 
be  taken  by  either  party  from  such  decision,  since  the  error,  if 
any,  is  his  own,  and  not  the  court's.® 

4.  Chapin  v.  Perrin,  46  Mich.  130; 
Gridley  v.  Daggett,  6  How.  Pr.  (N.  Y. 
Ct.  App.)  280. 

5.  Chapin  v.  Perrin,  46  Mich.  130. 

6.  Chapin  v.  Perrin,  46  Mich.  130; 
Brick  V.  Brick,  65  Mich.  230;  Finch  v. 
Carpenter,  29  Hun  (N.  Y.)  268;  Atkin- 
son V.  Manks,  i  Cow.  (N.  Y.)  691; 
Jarvis  v.  Palmer,  i  Barb.  (N.  Y.) 
379;  Peterson  v.  Swan,  119  N.  Y.  662; 
Monell  V.  Lawrence,  12  Johns.  (N.  Y.) 
521;  Walton  V.  Harris,  20  Wend.  (N. 
Y.)  563;  St.  Kinson  v.  Maups,  i  Cow. 
(N.  Y.)  709;  Williams  v.  Neil,  4  Heisk. 
(Tenn.)  279;  Jones  v.  Williamson,  5 
Coldw.  (Tenn.)  376;  Ringgold's  Case, 

1  Bland  (Md.)  7;  Gable  v.  Williams, 
59  Md.  51;  Williams  v.  Williams,  7 
Gill  (Md.)  305;  Davis  v.  Davis,  2  Atk. 
24;  Maynard  v.  Pomfret,  3  Atk.  468; 
Carew  v.  Johnson,  3  Sch.  &  L.  300; 
Jopling  V.  Stuart,  4  Ves.  Jr.  619;  Geary 
V.  Sheridan,  8  Ves.  Jr.  192;  Ogilvie  v. 
Heme,  13  Ves.  Jr.  563;  Heyn  v.  Heyn, 
Jac.  49;  Webb  v.  Webb,  3  Swanst.  658; 
Bradish  v.  Gee,  Ambl.  229;  King  v. 
Wightman,  i  Anstr.  80;  Harrison  v. 
Ramsey,  2  Ves.  488;  Darden  v.  Lines, 

2  Fla.  569;  Putnam  v.  Lewis,  i  Fla. 
507;  Gadsden  v.  Jones,  i  Fla.  373; 
State  V.  Charles,  i  Fla.  335;  Willis  v. 
Shephard,  2  Fla.  397;  Thompson  v. 
Perkins,  5  Me.  290;  Jones  v.  Tollicof- 
fer,  I  Law  Repos.  (N.  Car.)  376;  Owen 
V.  Yale,  75  Mich.  256. 

Facts  by  Consent. — And  where  judg- 
ment was  rendered  upon  facts  reported 
by  consent  of  parties.  Johnson  v. 
Shed,  21  Pick.  (Mass.)  225. 

Consent. — The  consent  must  appear 
as  part  of  the  decree  or  be  indorsed 
thereon.  Williams  v.  Williams,  7  Gill 
(Md.)  304. 

No  appeal  can  be  taken  from  a  de- 
fault entered  with  a  decree  pro  con- 
fesso  against  one  of   several   defend- 


Court  reversing  a  judgment  and  find- 
ing of  a  County  Court,  with  direc- 
tions to  allow  an  insolvent  debtor  to 
schedule,  was  held  final,  as  nothing  re- 
mained for  the  trial  court  to  do  but 
obey  the  mandate  of  the  Circuit  Court. 
Mahler  v.  Sinsheimer,  20  111.  App. 
401. 

1.  School    Trustees   v.    Potter,    108 

111.  433- 

2.  Chicago,  etc.,  R.  Co.  v.  Gray,  131 
U.  S.  396;  Birdseye  v.  Schaeffer,  140 
U.  S.  117;  Texas  Land,  etc.,  Co.  v. 
Scott,  137  U.  S.  436;  Texas  Land,  etc., 
Co.  V.  Scott,  140  U.  S.  700;  Gurnee  v. 
Patrick  County,  137  U.  S.  141;  Morey 
V.  Lockhart,  123  U.  S.  56;  Wilkinson 
V.  Nebraska,  123  U.  S.  286;  Chicago, 
etc.,  R.  Co.  V.  Wiswall.  23  Wall.  (U.  S.) 
507;  Sherman  v.  Grinnell,  123  U.  S. 
679. 

3.  Mehl  V.  Vonderwulbeke,  46  N. 
Y.  539;  Hemphill  v.  Trull,  46  How. 
Pr.  (N.  Y.  Supreme  Ct.)  384;  Kilmer 
V.  Bradley,  80  N.  Y.  630;  Rust  v. 
Hauselt,  69  N.  Y.  485;  Central  Gas, 
etc.,  Co.  V.  Kohn  (C.  PL),  52  N.  Y. 
St.  Rep.  129. 

Interlocutory  Order. — A  judgment  af- 
firming an  interlocutory  order  and  re- 
manding the  cause  is  not  appealable, 
Meagher  v.  Minnesota  Threslier  Mfg. 
Co.,  145  U.  S.  608;  nor  an  order  over- 
ruling a  motion  to  remand  a  case  to  a 
state  court.  Bender  v.  Pennsylvania 
Co.,  148  U.  S.  502. 

New  York. — An  order  of  the  general 
term  of  the  Supreme  Court  modifying 
a  special-term  interlocutory  judgment 
and  affirming  it  as  modified  is  still  in- 
terlocutory and  unappealable,  Weeks 
V.  Cornwell,  21  N.  Y.  Wkly.  Dig.  208; 
unless  it  grants  a  new  trial,  when  an 
appeal  may  be  taken  from  the  general- 
term  order  without  entry  of  judgment, 
Raynor  v.  Raynor,  94  N.  Y.  248. 
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b.  Entry  pro  Forma. — Where  the  entry  of  a  decree  pro  forma 

93     U.     S. 


ants  where  the  court  proceeds  to  try 
issues  made  by  the  answers  of  the 
other  defendants.  Frow  v.  De  La 
Vega,  15  Wall.  (U.  S.)  552. 

Erroneous  Entry  by  Consent. — But  it 
may  be  shown  that  an  entry  appar- 
ently making  the  decree  or  judgment 
a  consent  decree  was  a  mistake,  and 
that  the  consent  was  merely  to  waive 
matters  of  technicality.  Brick  v.  Brick, 
65  Mich.  230. 

Confession  of  Judgment. — In  Melins  v. 
Home,  29  Ga.  536,  it  was  said  that 
"appeal  lies  from  a  confession  of 
judgment;  at  least  it  does  when  the 
right  of  appeal  is  reserved  in  the  con- 
fession; and  that  right  was  reserved 
in  this  case." 

Thatcher  v.  Coleman,  5  Blackf. 
(Ind.)  76,  and  Lewis  v.  Morrison,  10 
Ind.  394,  were  decided  in  accordance 
with  a  statute  expressly  forbidding 
appeals  from  judgments  by  confession. 
In  Mariner  v.  Hanna,  16  Ind.  23,  the 
scope  of  the  statute  was  limited  to 
judgments  by  actual  confession,  and 
it  was  held  not  to  apply  to  judgments 
by  confession  upon  defendant's  failure 
to  appear  and  testify  as  provided  by 
another  statute. 

Pennsylvania. — By  Act  of  April  4, 
1877,  an  appeal  may  be  taken  from  a 
judgment  entered  by  virtue  of  a  war- 
rant of  attorney  or  by  virtue  of  a 
note  in  which  judgment  is  confessed. 
Lamb's  Appeal,  8g  Pa.  St.  409.  It 
does  not  extend  to  a  judgment  con- 
fessed in  an  amicable  action  of  eject- 
ment, Limbert's  Appeal,  118  Pa.  St. 
592;  Flanigen  v.  Philadelphia,  51  Pa. 
St.  491;  nor  to  cases  not  strictly 
within  the  provisions  of  the  act,  Lim- 
bert's Appeal,  118  Pa.  St.  592. 

Decree  pro  Confesso.  —  A  defendant 
who  has  appeared  has  a  right  to  be 
heard  upon  the  form  of  a  decree /r^ 
confesso  rendered  against  him,  and 
to  appeal  therefrom.  Blanchard  v. 
Cooke,  144  Mass.  207. 

Although  he  may  not  be  allowed  an 
appeal  to  attack  the  decree  for  insuf- 
ficiency of  the  evidence,  he  may  con- 
test the  sufficiency  of  the  bill  or  insist 
that  the  averments  in  it  do  not  justify 
the  decree.  Central  R.  Co.  v.  Central 
Trust  Co.,  133  U.  S.  83;  Masterson  v. 
Howard,  18  Wall.  (U.  S.)  99. 

See  further,  as  to  what  objections 
may  be  made  on  such  appeal,  Frow 
V.  De  La  Vega,   15  Wall.  (U.   S.)  552; 
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O'Hara     v.     MacConnell, 
150. 

In  Sands  v.  Hildreth,  12  Johns.  (N. 
Y.)  493,  it  was  held  that  where  the  de- 
fendant had  answered,  and  witnesses 
were  examined  bythe  complainant,  and 
the  cause  was  set  down  for  a  hearing,  • 
where  the  defendant  failed  to  appear 
he  could  not  appeal  from  a  decree /r^ 
confesso. 

Likewise  in  Murphy  v.  American  L. 
Ins.,  etc.,  Co.,  25  Wend.  (N.  Y.)  249, 
where  defendant  neither  appeared  nor 
answered,  and  his  counsel,  being  pres- 
ent in  court,  made  no  opposition  to  the 
decree. 

So  in  Brown  v.  Lake  Superior  Iron 
Co.,  134  U.  S.  530,  inaction  and  ac- 
quiescence on  the  part  of  the  defend- 
ant was  held  under  the  circumstances 
to  be  equivalent  to  consent. 

Florida. — An  appeal  will  lie  from  a 
final  d&cr^Q  pro  confesso,  rendered  ab- 
solute under  the  45th  rule  of  practice 
by  failure  of  defendants  to  have  it 
set  aside  or  to  have  time  enlarged  for 
filing  answer  upon  cause  shown  by 
motion  and  affidavit  within  twenty 
days  after  rendition  of  the  decree. 
Hart  V.  Stribling,  21  Fla.  137;  Stribling 
V.  Hart,  20  Fla.  235;  Bettqn  v.  Will- 
iams, 4  Fla.  11;  Megin  v.  Filor,  4  Fla. 
203;  Freeman  v.  Timanus,  12  Fla.  404; 
State  V.  Jacksonville,  etc.,  R.  Co.,  16 
Fla.  708;  Marks  v.  Baker,  20  Fla. 
920. 

Upon  such  an  appeal  the  legality  of 
all  proceedings  anterior  to  the  default 
may  be  shown.  Hart  v.  Stribling,  21 
Fla.  137. 

Costs. — An  appeal  may  be  taken  from 
that  portion  of  the  judgment  awarding 
an  opponent  costs  if  he  has  not  con- 
sented thereto.  Oullahan  v.  Morris- 
sey,  73  Cal.  298. 

Or,  where  a  libel  suit  is  dismissed 
on  motion  of  plaintiff,  he  can  only  ap- 
peal from  the  award  of  costs.  Oullahan 
V.  Morrissey,  73  Cal.  298. 

Jurisdiction  by  Consent. — And  where 
no  decision  or  judgment  has  been  ren- 
dered below,  consent  of  the  parties 
cannot  give  jurisdiction  of  the  case  to 
the  appellate  court.  Bills  v.  Bills,  77 
Iowa  179;  Lansing's  Appeal,  10  Wis. 
120;  Alfred  v.  Saco,  7  Mass.  380;  Car- 
roll V.  Richardson,  9  Mass.  329;  Bacon 
V.  Ward,  10  Mass.  141;  Wellington  v. 
Stratton,  11  Mass.  393;  Johnson  v. 
Shed,   21  Pick.  (Mass.)  227;  Harring- 
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is  the  act  of  the  parties  and  not  of  the  court,  no  appeal  will  lie, 
because  there  has  been  no  determination  by  the  trial  court.* 

c.  On  Case  Stated, — An  agreement  of  parties  that  a  certain 
judgment  shall  be  entered  for  either  of  them,  as  the  trial  court 
may  decide,  is  binding  on  a  court  of  error.^  No  appeal  will  lie 
therefore  from  a  judgment  entered  on  a  case  stated  unless  the 
right  of  appeal  is  expressly  reserved  therein  or  statutes  provide 
otherwise.'     See  article  Agreed  Case,  Vol.  I.  p.  403. 

ton  V.  Harrington,  15  Ga.  561.  See 
ante.  Jurisdiction  of  Appellate  Courts. 

New  York. — An  order  denying  a  mo- 
tion to  vacate  a  decree /r<?  confesso  is 
not  appealable  to  the  Court  of  Appeals. 
Rowley  v.  Van  Benthuysen,  16  Wend. 
(N.  Y.)369;  Schermerhorn  v.  Mohawk 
Bank,  i  N.  Y.  125;  Foote  v.  Lathrop, 
41  N.  Y.  358. 

An  order  of  the  general  term  of 
the  Supreme  Court  refusing  to  open 
a  default  is  not  appealable  to  the 
Court  of  Appeals,  Stevens  v.  Glover, 
83  N.  Y.  611  ;  or  affirming  or  re- 
versing an  order  denying  a  motion 
to  set  aside  a  judgment  on  inquest, 
Greenleaf  v.  Brooklyn,  etc.,  R.  Co., 
102  N.  Y.  96;  or  affirming  or  revers- 
ing an  order  granting  or  denying  a 
motion  to  vacate  a  judgment  for 
mere  irregularity  based  on  a  rule  of 
practice,    Moore   v.   Shaw,    77   N.    Y. 

Mississippi.  —  In  Mississippi  it  was 
held  that  a  statute  providing  that  "  no 
writ  of  error  shall  issue  to  revise  any 
judgment  on  confession"  only  con- 
ferred upon  the  defendant  in  error  a 
statutory  bar  to  the  writ  which  he 
might  waive,  and  that  a  judgment  of 
affirmance  was  valid  where  the  de- 
fendant did  not  object  that  the  decision 
appealed  was  by  confession.  Boone  v. 
Poindexter,  12  Smed.  &  M.  (Miss.)  640. 

Fictitious  Case. — No  appeal  lies  in  a 
fictitious  case  made  up  to  obtain  the 
adjudication  of  aa  appellate  court. 
Port  Gibson  Bank  v.  Dickson,  4  Smed. 
&  M.  (Miss.)  689. 

1.  Cook  V.  Allen,  5  Hun(N.  Y.)56i; 
Gridley  v.  Daggett.  6  How.  Pr.  (N.  Y. 
Ct.  App.)  280;  West's  Appeal,  3  S. 
&  R.  (Pa.)  91;  Kerr  v.  Pittsburg,  11 
S.  &  R.  (Pa.)  359;  Stone  v.  Lewin,  8 
Ala.  396;  Dardin'r*.  Lines,  2  Fla.  569; 
Putnam  v.  Lewis,  i  Fla.  507;  Gadsden 
V.  Jones,  I  Fla.  373;  State  v.  Charles, 
I  Fla.  298;  Willis  v.  Shephard,  2  Fla. 

397- 

So  where  the  court  below  actually 
decides  the  question  controverted,  its 


judgment  is  appealable,  although  no 
argument  was  made  in  open  court. 
Seneca  Nation  v.  Knight,  19  N.  Y.  587. 

In  Invitum. — Or  where  the  judgment 
entered  pro  forma  contains  a  decree 
made /«  invitum.  Johnsons.  Henagan, 
II  S.  Car.  93. 

Bismissal. — A  pro  forma  judgment 
dismissing  a  complaint  and  giving 
costs  and  disbursements  to  defendant 
is  final  and  appealable.  Adams  v. 
Smith,  6  Dakota  94. 

Pennsylvania. — The  Supreme  Court 
does  not  regard  favorably  an  appeal 
ixovn.  pro  forma  decrees  sent  up  without 
an  opinion.  Dyer's  Appeal,  107  Pa. 
St.  452. 

And  it  may  send  such  a  case  back 
for  reargument  and  filing  of  an  opin- 
ion below.  Dyer's  Appeal,  107  Pa. 
St.  452;  Morgan's  Appeal,  125  Pa.  St. 
561;  Worrall's  Appeal,  no  Pa.  St.  349. 

Where  entered  below  without  a 
hearing,  the  appeal  will  not  be  consid- 
ered. Wilbur's  Appeal,  10  W.  N.  C. 
(Pa.)  loi. 

2.  Wellington  v.  Stratton,  11  Mass. 
395;  Carroll  v.  Richardson,  9  Mass. 
329. 

3.  Wellington  v.  Stratton,  11  Mass. 
395;  Carroll  v.  Richardson,  9  Mass. 
329;  Alfred  v.  Saco,  7  Mass.  380;  Gray 
V.  Storer,  10  Mass.  163;  Johnson  v. 
Shed,  21  Pick.  (Mass.)  227;  Altoona 
V.  Irvin,  3  Penny  (Pa.)  115;  Shainline's 
Appeal,  3  Kulp  (Pa.)  301;  Warren  v. 
Coombs,  44  Me.  88. 

Massachusetts. — Under  later  Massa- 
chusetts cases  it  is  held  that  an  appeal 
may  be  taken  from  a  judgment  entered 
on  an  agreed  statement  of  facts  for 
errors  of  law  therein.  West  v.  Piatt, 
120  Mass.  421;  Fox  V.  Adams  Ex- 
press Co.,  116  Mass.  292;  Keegan  v. 
Cox,  X16  Mass.  289;  Charlton  v. 
Donnell,  100  Mass.  229;  White  v. 
Clapp,  8  Allen  (Mass.)  283;  Com.  v. 
Cutter,  13  Allen  (Mass.)393;  Cochrane 
V.  Boston,  I  Allen  (Mass.)  480;  Fur- 
long V.  Leary,  8  Cush.  (Mass.)  409; 
Hovey  v.  Crane,  10  Pick.  (Mass.  1440. 
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d.  Remedy. — The  remedy  of  a  litigant  is  to  move  to  vacate 
or  open  the  judgment  by  consent  or  a  judgment  containing  a  re- 
lease of  errors,  and  appeal  from  the  order  denying  the  motion.* 

e.  Judgments  BY  Default. — A  party  legally  notified  of  a  pro- 
ceeding taken  against  him  is  deemed  to  acquiesce  in  the  decision 
rendered  therein  when  he  fails  to  appear  and  object.^  No  ap- 
peal can  be  taken,  therefore,  from  a  judgment  or  order  by  default 
unless  by  statute.'     See  article  DEFAULTS. 

Eemedy. — The  remedy  is  to  apply  to  the  court  below  to  have  the 
default  opened  or  the  order  or  judgment  set  aside.*  But  where 
the  judgment  entered  by  default  is  the  actual  determination  of 
the  court  below  and  erroneous  on  its  face,  the  defendant  may 
appeal  therefrom. * 


1.  Sloane  v.  Anderson,  57  Wis.  123, 
Saleski  v.  Boyd,  32  Ark.  83. 

2.  Gelston  v.  Hoyt,  13  Johns.-  (N. 
Y.)  561;  Flake  v.  Van  Wagenen,  54  N. 
Y.  26.     See  article  Defaults. 

3.  Jones  v.  Kip,  7  N.  Y.  Leg.  Obs. 
91;  Maltby  v.  Greene,  i  Keyes  (N.  Y.) 
54S;  Dorr  V.  Birge,  8  Barb.  (N.  Y.) 
351;  Strong  V.  Hardenburgh,  25  How. 
Pr.  (N.  Y.)  438;  Baker  v.  Stephens,  10 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  i;  Judd 
Linseed,  etc.,  Oil  Co.  v.  Hubbell,  19 
Alb.  L.  J.  97;  Stevens  v.  Glover,  83 
N.  Y.  6ir;  Sands  v.  Hildreth,  12 
Johns.  (N.  Y.)  493;  Kane  v.  Whittick, 
8  Wend.  (N.  Y.)  218;  Swarthout  v. 
Curtis,  4  N.  Y.  415;  Pope  v.  Dinsmore, 
29  Barb.  (N.  Y.)  367;  Flake  v.  Van 
Wagenen,  54  N.  Y.  25;  Karns  v. 
Kunkle,  2  Minn.  313;  Kennedy  v. 
Williams,  11  Minn.  314;  Sullivan  v. 
La  Crosse,  etc..  Steam  Packet  Co.,  10 
Minn.  386;  Dols  v.  Baumhoefer,  28 
Minn.  387;  Thompson  v.  Haselton,  34 
Minn.  12;  Ringgold's  Case,  i  Bland 
(Md.)  5;  Harris  v.  Hutchins,  28  Me. 
102;  Turner  v.  Putnam,  31  Me.  557; 
Lord  V.  Pierce,  33  Me.  350;  Denison  v. 
Portland  Co.,  60  Me.  519;  Clenden- 
ning  V.  Crawford,  7  Neb.  474;  Strine 
z'.'Kingsbaker,  12  Neb.  52. 

4.  Flake  v.  Van  Wagenen,  54  N.  Y. 
28. 

West  Virginia. — Or  by  an  applica- 
tion to  the  trial  court  to  correct  the 
errors  in  such  a  judgment,  and  by 
prosecuting  an  appeal  from  its  de- 
cision thereon.  Adamson  v.  Peerce, 
20  W.  Va.  59;  Hunter  v.  Kennedy,  20 
W.  Va.  343;  Bock  V.  Bock,  24  W.  Va. 
586;  Steenrod  v.  Wheeling,  etc.,  R. 
Co.,  25  W.  Va.  133;  Hix  v.  Hix,  25  W. 
Va.  481;  McKinney  v.  Hammett,  26 
W.  Va.  628;   Baker  v.  Western  Min., 


etc.,  Co.,  6  W.  Va.  196;  Meadows  v. 
Justice,  6  W.  Va.  198;  Smith  v. 
Knight,  14  W.  Va.  749;  Dickinson  v. 
Lewis,  7  W.  Va.  673;  Davis  v.  Com., 
16  Gratt.  (Va.)  134. 

5.  White  V.  litis,  24  Minn.  43;  Grant 
V.  Schmidt,  22  Minn.  i. 

Conditional  Order. — A  judgment  en- 
tered against  a  party  in  consequence 
of  his  failure  to  comply  with  the  con- 
ditions of  a  special-term  order  is  not  a 
judgment  by  default,  and  is  appeal- 
able. Lahens  v.  Fielden,  3  Abb.  App. 
Dec.  (N.  Y.)  I. 

Motion  to  Take  Default. — An  order 
overruling  a  motion  to  take  a  default 
against  a  defendant  is  interlocutory 
and  unappealable.  Shedenhelm  v. 
Shedenhelm,  21  Neb.  387. 

Petition  for  Beview. — The  decision  of 
a  trial  court  upon  a  petition  for  re- 
view of  a  judgment  by  default  is  un- 
appealable. New  England  Mut.  Ace. 
Assoc.  V.  Varian,  151  Mass.  17;  Bos- 
ton V.  Robbins,  116  Mass.  313;  Dear- 
born V.  Mathes,  12S  Mass.  194. 

States  where  Appeals  Allowed. — In  Cal- 
ifornia a  judgment  by  default  is  held  to 
be  a  final  judgment  within  the  meaning 
of  a  statute  allowing  appeals  from  all 
final  judgments,  Hallock  v.  Jandin,  34 
Cal.  167;  the  same  rule  obtains  in  Mis- 
sissippi, Callahan  v.  Newell,  61  Miss. 
437;  Illinois  Cent.  R.  Co.  v.  Andrews, 
61  Miss.  474;  and  in  Iowa  judgments 
by  default  are  appealable,  Doolittle 
V.  Shelton,  i  Greene  (Iowa)  271' 
Woodward  v.  Whitescarver,  6  Iowa  \\ 
and  a  statute  granting  an  appeal 
from  a  judgment  of  a  justice  of  the 
peace  in  "  all  other  cases  not  provided 
for  "  includes  a  judgment  by  default, 
although  a  statute  also  provides  a 
remedy   for   setting    it  aside,   Golds- 
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12.  Void  Judgments, — Where  the  trial  court  had  no  jurisdiction 
of  the  person  of  the  appellant,  an  appeal  may  be  taken  without 
a  preliminary  motion  in  the  trial  court  to  set  aside  the  judgment ;  * 
but  '\x\  Alabama  it  has  been  held  that  no  appeal  lies  from  a  decree 
which  is  an  absolute  nullity  because  the  trial  court  had  no  juris- 
diction of  the  subject-matter.*  A  writ  of  prohibition  to  prevent 
the  enforcement  of  the  decree  is  the  proper  remedy.^ 

13.  Judgments  and  Orders  of  Dismissal — a.  Generally. — A  de- 
cision of  a  trial  court  dismissing  a  cause  is  a  final  appealable 
judgment,  whether  it  imposes  costs  or  not,  since  it  disposes  of 
the  cause.*     But  the  entry  on  the  record  of  the  mere  granting  of 


borough  V.  Bolenbaugh,  3  Ohio  Cir. 
Ct.  Rep.  583. 

Indiana. — And  in  Indiana  an  appel- 
lant not  notified  in  the  original  suit 
may  take  a  direct  appeal  from  a  judg- 
ment by  default  without  a  preliminary 
motion  to  set  the  judgment  aside  in 
the  trial  court.  Searle  v.  Whipper- 
man,  79  Ind.  424;  Baldwin  v.  Hum- 
phrey. 75  Ind.  155;  Abdil  v.  Abdil,  26 
Ind.  2S7;  Cochnower  v.  Cochnower,  27 
Ind.  253;  Kyle  v.  Kyle,  55  Ind.  387; 
Bristor  v.  Galvin,  62  Ind.  352;  Odell 
V.  Carpenter,  71  Ind.  463. 

Connecticut.  —  An  appeal  may  be 
taken  from  a  judgment  by  default  and 
hearing  in  damages.  Mead  v.  Coggs- 
hall,  Kirby  (Conn.)  17. 

Nebraska. — In  Nebraska  it  is  held 
that  where  a  defendant  has  appeared 
and  continued  the  cause  before  a  jus- 
tice of  the  peace  he  may  appeal,  al- 
though he  does  not  contest  the  case 
on  the  merits.  Smith  v.  Borden,  22 
Neb.  489;  Cleghorn  v.  Waterman,  16 
Neb.  230;  Crippen  v.  Church,  17  Neb. 
306;  Howard  v.  Jay,  25  Neb.  281,  over- 
ruling Clendenning  v.  Crawford,  7 
Neb.  474;  Harris  v.  Watkins,  5  Da- 
kota, 374. 

1.  Indiana.  —  Shoemaker  v.  Grant 
County,  36  Ind.  175;  Palmer  v.  Fuller, 
22  Ind.  115:  Kyle  v.  Kyle,  55  Ind.  387; 
Cochnower  v.  Cochnower,  27  Ind.  253; 
Abdil  V.  Abdil,  26  Ind.  287;  Odell  v. 
Carpenter,  71  Ind.  463;  Louisville, 
etc.,  R.  Co.  V.  Lockridge,  93  Ind.  191. 

Conttecticut. — Stonington  v.  States, 
31  Conn.  214;  Seymour  v.  Belden,  28 
Conn.  444. 

Maine. — Graves  v.  Smart,  76  Me. 
294. 

Tennessee.— Ex  p.  Martin,  5  Yerg. 
(Tenn.)  457;  State  v.  Simpson,  5  Yerg. 
(Tenn.)  365;  OflScer  v.  Price,  5  Yerg. 
(Tenn.)  285. 


Iowa. — Petty  v.  Duvall,  4  Greene 
(Iowa)  120. 

2.  Pettus  V.  McKinney,  56  Ala.  41; 
David  V.  David,  56  Ala.  49;  Leslie  v. 
Tucker,  57  Ala.  483;  Hays  v.  Cockrell, 
41  Ala.  75;  Joseph,  v.  Joseph,  5  Ala. 
280;  and  the  same  doctrine  was  held 
in  an  early  Arkansas  case,  Ashley  v. 
Brasil,  i  Ark.  144, 

As  where  a  decree  was  rendered  in 
a  cause  in  favor  of  a  special  adminis- 
trator ad  litem  against  the  adminis- 
trator in  chief  of  the  same  estate, 
each  in  his  representative  capacity. 
Ex  p.  Lyons,  60  Ala.  650. 

3.  Ex  p.  Lyons,  60  Ala.  650. 

4.  Missouri. — Iron  Mountain  Bank 
V.  Armstrong,  92  Mo.  265;  Kansas 
City  Cable  R.  Co.  v.  Kansas  City,  29 
Mo.  App.  89. 

North  Carolina. — Mullen  v.  Norfolk, 
etc.,  Canal  Co.,  112  N.  Car.  109;  Joy- 
ner  v.  Roberts,  112  N.  Car.  iii. 

Texas. — West  v.  Bagby,  12  Tex.  34; 
Hagood  V.  Grimes,  24  Tex.  15;  Fuer- 
man  v.  Ruble  (Tex.  App.,  1890),  16  S. 
W.  Rep.  536. 

Wisconsin.  —  Steinam  v.  Schulte, 
83  Wis.  569;  Berray  v.  Woodruff,  6 
Wis.  202;  Collins  v.  Waggoner,  20 
Wis.  48;  Stoppenbach  v.  Zohrlant,  21 
Wis.  385;  Hewett  v.  Currier,  63  Wis. 

390- 

Other  States. — Cook  v.  Cook,  18  Fla. 
634;  Heegaard  v.  Dakota  L.  &  T.  Co. 
(S.  Dak.,  1893),  54  N.  W.  Rep.  656; 
Koons  V.  Williamson,  90  Ind.  599; 
Humstock  V,  Humstock,  43  La.  Ann. 
375;  Walker  v.  Caldwell,  4  La.  Ann. 
12;  Young  V.  Chamberlain,  14  La. 
Ann.  698;  Fowler  z/.  Hamill,  139  U.  S. 
=49;  Rogers  v.  Russell,  11  Neb.  361. 

Costs. — As  a  judgment  of  dismissal 
for  failure  to  give  security  for  costs, 
Marsh  v.  Kinna,  2  Mont.  547;  or  of  a 
petition  that  partition  be  made,  Dear- 
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the  motion  to  dismiss  is  not  ordinarily  sufficient  to  support  an 
appeal.*  A  final  order  or  judgment  of  dismissal  must  first  be 
entered.*  The  suit  must  be  dismissed  as  to  all  the  parties  and 
as  to  the  whole  cause.*  It  is  unappealable  where  any  portion  is 
retained  for  trial  as  against  any  party.* 

b.  Discontinuance. — An  order  discontinuing  a  suit,*  or  grant- 
ing a  motion  for  leave  to  discontinue,®  or  setting  aside  a  judg- 
ment dismissing  a  cause,''  or  striking  a  suit  from  the  docket,  is 
final  and  appealable,®  but  not  an  order  reinstating  a  cause  after 
dismissal.* 

c.  In  Equity. — A  decree  dismissing  a  bill  with  costs  is  final  and 


born  V.  Preston,  7  Allen  (Mass.) 
192. 

Matter  of  Law. — An  order  dismiss- 
ing a  cause  for  matter  of  law  appar- 
ent on  the  face  of  the  record  is  ap- 
pealable. Ellis  V.  Atlantic,  etc.,  R. 
Co.,  134  Mass.  341;  Lamphear  v. 
Lamprey,  4  Mass.  107. 

Petition  for  Probate.  —  An  order  de- 
nying a  motion  to  dismiss  a  petition 
that  the  probate  of  a  will  be  revoked 
is  not  appealable.  Matter  of  Soule, 
46  Hun(N.  Y.)66i. 

Prohibition. — The  dismissal  of  a  rule 
to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  is  an  appealable 
final  judgment.  Singer  Mfg.  Co.  v. 
Spratt,  20  Fla.  122. 

Indiana. — No  motion  to  review  need 
be  made  before  an  appeal  is  taken. 
Lines  v.  Benner,  52  Ind.  195. 

1.  Murphy  v.  King,  6  Mont.  30;  Du- 
rant  v.  Comegys  (Iowa,  1891),  26  Pac. 
Rep.  755. 

2.  Murphy  v.  King,  6  Mont.  30; 
Owen  V.  McCormick,  5  Mont.  255. 

Alternative  Order. — A  judgment  that 
defendants  may  enter  an  order  dis- 
missing a  complaint  in  an  equity  ac- 
tion unless  plaintiffs  serve  notice  of 
intention  to  try  the  case  at  law,  is  not 
final.  Rich  v.  Manhattan  R.  Co.,  138 
N.  Y.  668. 

3.  Hagerman  z/.  Moore,  2  Colo.  App. 
83;  Thompson  v.  Follansbee,  55  III. 
428;  People  V.  McFarland,  3  111.  App. 
237- 

4.  Texas,  etc.,  R.  Co.  v.  Fort  Worth 
St.  R.  Co.,  75  Tex.  82;  Hagerman  v. 
Moore,  2  Colo.  App.  83. 

Failure  to  Pay  Costs. — A  judgment  of 
dismissal  because  of  plaintiff's  failure 
to  pay  costs,  imposed  as  a  condition  of 
continuance,  is  appealable.  Ex  p. 
Hendree,  49  Ala.  360. 

United  States  Courts. — The  decree  of 
a  District  Court  of  the  United  States 


dismissing  a  libel  in  admiralty  is  not 
final,  within  the  meaning  of  statutes 
allowing  an  appeal  from  a  District 
Court  in  admiralty  causes.  The  Dela- 
ware, 33  Fed.  Rep.  589;  The  Mer- 
chant, 4  Blatchf.  (U.  S.)  105;  Farrell 
V.  Campbell,  7  Blatchf.  (U.  S.) 
158. 

Massachusetts. — An  appeal  lies,  un- 
der the  Pub.  Stat.  ch.  156,  §  6,  from  a 
decision  of  the  probate  court  dismiss- 
ing or  granting  a  petition  to  revoke  a 
decree  on  the  ground  of  fraud.  Tucker 
V.  Fisk,  154  Mass.  574. 

In  Insolvency  Proceedings. — The  dis- 
missal of  a  creditor's  petition  in  insol- 
vency proceedings,  upon  the  merits, 
is  appealable  as  a  final  order  af- 
fecting a  substantial  |right  made  in  a 
special  proceeding.  In  re  Harrison, 
46  Minn.  331. 

5.  Brandt  v.  Shaumburgh,  \  Martin, 
N.  S.  (La.)  698. 

6.  Donovan   v.   Owen,  10  La.   Ann. 

463- 

7.  Hansen  v.  Bergfuist,  9  Neb.  269; 
James  v.  Center,  53  Cal.  31. 

8.  Frederick  v.  Connecticut  River 
Sav.  Bank,  106  111.  147. 

9.  Holdridge  v.  Marsh,  28  Mo.  App. 
283. 

Bevival  of  Suit.  —  In  Terry  v.  Sharon, 
131  U.  S.  40,  it  was  held  that  a  decree 
of  revival  entered  on  a  bill  in  equity 
to  revive  a  suit  in  equity,  which  had 
gone  to  final  decree  in  the  name  of  the 
executor  of  the  plaintiff,  after  due  no- 
tice to  defendants  and  their  appear- 
ance and  pleading  to  the  bill,  was  a 
final  appealable  decree. 

Re-entry  of  Judgment. — Where  an  or- 
der is  made  vacating  an  order  of  rein- 
statement of  a  cause  which  has  once 
been  dismissed,  no  appeal  can  be  taken 
until  judgment  of  dismissal  has  been 
re-entered.  Wheeler  v.  Garrett,  13 
Colo.  140. 
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appealable,  although  no  judgment  for  costs  be  entered.*  A  cross- 
bill filed  in  equity  is  in  the  nature  of  an  independent  suit,*  and  a 
decree  dismissing  it  is  appealable,  although  the  original  bill  is 
retained.* 

d.  Affecting  Substantial  Rights. — An  order  dismissing 
an  appeal  from  an  inferior  court  or  tribunal,"*  or  vacating  a  pre- 
vious order  setting  aside  a  judgment  after  expiration  of  time  to 
appeal  therefrom,  is  appealable,  as  determining  the  action  and 
preventing  judgment* 

e.  Refusal  to  Dismiss. — But  an  order  overruling  a  motion 
to  dismiss  a  cause,®  or  an  appeal,''  or  to  strike  from  the  docket,* 


1.  Fowler  v.  Hamill,  139  U.  S.  549. 

2.  Lehman  v.  Ford,  47  Ala.  734; 
Brooks  V.  Woods,  40  Ala.  538. 

3.  Grant  v.  East  &  West  R.  Co.,  50 
Fed.  Rep.  795;  Brooks  v.  Woods,  40 
Ala.  538;  Lehman  v.  Ford,  47  Ala.  734; 
Winn  V.  Dillard,  57  Ala.  167;  Brooks 
V.  Woods,  40  Ala.  538. 

Cross-bill. — As  where  a  cross-bill  is 
filed  by  a  widow  praying  an  assign- 
ment of  dower  in  lands  against  which 
a  bill  is  filed  to  foreclose  a  vendor's 
lien.     Brooks  v.  Woods,  40  Ala.  538. 

Aoziliary  Bill. — Where  an  auxiliary 
bill  is  filed  against  the  complainants  in 
an  original  bill,  a  decree  dismissing 
the  auxiliary  bill  but  retaining  the 
cause  is  final  as  to  the  auxiliary  com- 
plainants and  appealable.  Grant  v. 
East  &  West  R.  Co.,  50  Fed.  Rep.  795. 

4.  Haven  v.  Orton,  37  Minn.  445; 
Ross  V.  Rvans,  30  Minn.,  206;  Zoller  t/. 
McDonald,  23  Cal.  136;  St.  Louis,  etc., 
R.  Co.  V.  Evans,  etc.,  Brick  Co.,  85 
Mo.  323;  Matter  of  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  112;  Pearson  v. 
Lovejoy,  53  Barb.  (N.  Y.)  407;  Ham- 
mond V.  Carpenter,  29  How.  Pr.  (N. 
Y.  Supreme  Ct.)  43;  Mouser  v.  Palmer 
(S.  Dak..  1892),  50  N.  W.  Rep.  967. 

5.  Martz  v.  Ahl,  5  Minn.  27. 

Or  erasing  a  cause  from  the  docket. 
Woodruff  z'.  Bacon,  34  Conn.  185;  or  re- 
manding the  cause  unheard  to  a  court 
below,  Main  v.  First  School  Dist.,  18 
Conn.  214. 

New  York. — No  appeal  lies  to  the 
Court  of  Appeals  from  an  order  of  the 
general  term  dismissing  an  appeal  for 
appellant's  failure  to  file  printed  copies 
of  appeal  papers,  in  accordance  with 
Rule  41  of  the  Supreme  Court.  It  is 
an  exercise  of  discretion.  Wetmore  v. 
Wetmore,  137  N.  Y.  623. 

An  order  of  the  general  term  of  the 
City  Court  dismissing  an  appeal  for 
-appellant's  failure  to  prosecute,  is  un- 


appealable to  the  general  term  of  the 
Common  Pleas.  Sayer  v.  Kirchhof,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  245. 

An  order  of  the  special  term  of  the 
Common  Pleas  dismissing  an  appeal  to 
the  general  term  of  the  Common  Pleas 
from  the  general  term  of  the  City  Court 
of  New  York  for  appellant's  omission 
to  perfect  the  appeal  by  giving  security 
for  costs,  is  unappealable.  Carling  v. 
Purcell,  3  Misc.  Rep.  (N.  Y.  C.  PI.)  55. 

Texas. — The  Court  of  Criminal  Ap- 
peals has  jurisdiction  to  reverse  or 
affirm  a  ruling  of  the  court  below  dis- 
missing an  appeal  from  the  Justice's 
Court.  Robbins  v.  State  (Tex.  Crim. 
App.,  1892),  20  S.  W.  Rep.  359. 

Dismissal  for  Want  of  Security. — An 
order  to  dismiss  an  appeal  because  of 
failure  to  file  an  appeal  bond  within  a 
prescribed  time  is  not  appealable  where 
the  failure  does  not  go  to  the  jurisdic- 
tion of  the  appellate  court.  Gurney 
V.  St.  Paul,  36  Minn.  163. 

6.  Whether  an  action  or  cross-action. 
Cameron  v.  Bennett,  no  N.  Car.  278; 
Mitchell  V.  Kibburn,  74  N.  Car.  483; 
McBryde  v.  Patteson,  78  N.  Car.  412; 
Chester,  etc.,  R.  Co.  v.  Richardson,  82 
N.  Car.  343 ;  Plemmon  v.  Southern  Imp. 
Co.,  108  N.  Car.  614. 

7.  Benford  v.  Daniels,  20  Ala.  445. 
As  orders  overruling  a  motion  to  dis- 
miss a  suit  for  want  of  security  for 
costs,  Mabry  v.  Dickens,  31  Ala.  243; 
Davis  V.  Yon,  43  Ala.  691;  or  super- 
seding an  execution  of  a  judgment 
and  restoring  a  cause  to  docket,  Cal- 
lahan V.  Lott,  42  Ala.  167;  McKennaz/. 
Bolger,  94  N.  Y.  641;  Connell  v.  War- 
ren, 2  Idaho  855. 

8.  Waldo  V.  Rice,  18  Wis.  404;  Ried 
V.  Lueps,  30  Wis.  561;  Germantown 
Farmers'  Mut.  Ins.  Co.  v.  Dhein,  57 
Wis.  521;  Noble  V.  Strachan,  32  Wis. 
314;  McLeod  V.  Bertschy,  30  Wis. 
324- 
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is  not  appealable,  since  it  leaves  the  cause  standing  for  further 
proceedings.* 

14.  Judgments  of  Nonsuit — Voluntary  Nonsuits. — A  plaintiff  who  vol- 
untariiy  suffers  a  judgment  of  nonsuit  to  be  taken  against  him 
cannot  appeal  therefrom,  since  it  is  entered  by  his  own   default.* 

Compulsory  Nonsuit. — But  he  may  appeal  from  a  compulsory  judg- 
ment of  nonsuit,  rendered  on  motion  of  defendant,  as  a  final  judg- 
ment ending  the  suit  and  inflicting  costs.* 


1.  Minnesota  Cent.  R.  Co.  v.  Peter- 
son, 31  Minn.  42;  Prince  v.  Heenan,  5 
Minn.  374;  St.  Anthony  Falls  Water 
Power  Co.  v.  King  Wrought  Iron 
Bridge  Co.,  23  Minn.  186;  Ellis  v.  At- 
lantic, etc.,  R.  Co.,  134  Mass.  341; 
Bowler  v.  Palmer,  2  Gray  (Mass.) 
553;  Allen  V.  Allen,  13  S.  Car.  523; 
Clapp  V.  Hartford,  35  Conn.  222; 
Tyrone,  etc.,  H.  R.  Co.  v.  Schenck,  18 
How.  Pr.  (N.  Y.  Supreme  Ct.)  275; 
Territory  v.  Moorhouse,  8  Mont.  310; 
Simpson  v.  Kirschbaum,  43  Kan.  36; 
Simpson  v.  Rothschild,  43  Kan.  33; 
Grimes  v.  Chamberlain,  27  Neb.  605. 
See  article  Dismiss.a.ls. 

Georgia. — The  Georgia  Code,  §  4250, 
provides  that  a  writ  of  error  may  be 
sued  out  "  whenever  the  decision  or 
judgment  complained  of ,  if  it  had  been 
rendered  as  claimed  by  the  plaintiff  in 
error,  would  have  been  a  final  disposi- 
tion of  the  case."  An  appeal  under 
this  section  was  held  to  lie  from  a 
judgment  denying  a  motion  to  dismiss 
a  petition  for  trial  of  a  contempt  pro- 
ceeding by  jury  under  Act  Dec.  22, 
1892. 

Dismissal  of  Complaint. — An  order  re- 
fusing to  dismiss  a  complaint  is  not 
appealable  before  final  judgment  as 
an  intermediate  order  affecting  the 
meritsor  a  substantial  right.  The  prop- 
er practice  is  to  except  to  the  ruling 
and  appeal  from  the  final  judgment. 
Elliott  V.  Pollitzer,  24  S.  Car.  85;  Hy- 
att V.  McBurney,  17  S.  Car.  143;  Dial 
V.  Tappan,  20  S.  Car.  167;  Crouch  v. 
Charleston,   etc.,    R.   Co.,   21  S.   Car. 

495- 

2.  Ewing  V.  Glidwell,  3  How.  (Miss.) 
332;  Thornton  v.  Demoss,  5  Smed.  & 
M.  (Miss.)  609;  Copeland  v.  Mears,  2 
Smed.  &  M.  (Miss.)  519;  Greenlee  v. 
M'Coy,  30 Miss.  588;  U.  S.  v.  Evans.  5 
Cranch  (U.  S.)  280;  Conn  v.  Ferree,  60 
Mo.  17;  Blanchard  v.  WolfT,  i  Mo.  App. 
520;  Poe  V.  Dominie,  46  Mo.  113;  Bur- 
gess V.  Cox,  48  Mo.  278;  Chouteau 
7>.  Rowse,  90  Mo.  191;  Holdridge  v. 
Marsh,  28  Mo.   App.   283;  Holman  v. 


Sigourney,  11  Met.  (Mass.)  436;  Ball 
V.  Burke,  11  Cush.  (Mass.)  80;  Smith 
V.  Seaton,  Minor  (Ala.)  75;  Palmer  v. 
Bice,  28  Ala.  430;  Downs  v.  Minchew, 
30  Ala.  86;  Vincent  v.  Rogers,  30  Ala. 
471;  Duncan  v.  Hargrove,  22  Ala.  150; 
Imley  v.  Beard,  6  Cal.  666;  Sleeper  v. 
Kelly,  22  Cal.  456;  Boyd  v.  Kienzle,  46 
Md.  294;  Graham  v.  Parran,  5  Gill  & 
J.  (Md.)  489;  State  v.  Brvan,  3  Gill 
(Md.)  388;  Bradly  v.  Sneath,  6  Ohio 
490;  Seely  z'.  Blair,  Wright  (Ohio)677; 
Anderson  v.  Gainesville  Presbyterian 
Church,  13  Fla.  592;  Hoyt  v.  Brooks, 
ID  Conn.  191;  Dunkle  v.  Rotholz  (N. 
J.,  1890),  19  Atl.  Rep.  260. 

B  ei  ns  tat  erne  nt. — An  order  setting 
aside  a  nonsuit  and  reinstating  a 
cause  for  trial  is  not  appealable.  Bain 
V.  Bain,  106  N.  Car.  239. 

3.  State  V.  Smith,  65  Mo.  464;  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  24;  Chisago  County 
V.  St.  Paul,  etc.,  R.  Co.,  27  Minn.  109; 
Chouteau  v.  Parker,  2  Minn.  iiS; 
Rabitte  v.  Nathan,  22  Minn.  266;  Smith 
V.  Seaton,  Minor  (Ala.)  75;  Hunt  v 
Stewart,  7  Ala.  525;  Mahoney  v. 
Chandler,  7  Ala.  732;  Cain  v.  Byrd,  i 
Stew.  (Ala.)  189;  Lecatt  v.  Stewart,  2 
Stew.  (Ala.)  474;  Belt  v.  Davis,  i  Cal. 
138;  Felder  v.  Columbia,  etc.,  R.  Co., 
21  S.  Car.  35;  Davis  z/.  Columbia,  etc., 
R.  Co.,  21  S.  Car.  93;  Glenn  v.  Colum- 
bia, etc.,  R.  Co.,  21  S.  Car.  466;  Hoop- 
er V.  Columbia,  etc.,  R.  Co.,  21  S.  Car. 
541;  Smith  V.  Sutts,  2  Johns.  (N.  Y.)  9; 
Vandeveer  v.  Stanton,  i  Cow.  (N.  Y.) 
84;  Schermerhorn  z-.  Jenkins,  7  Johns. 
(N.  Y.)  373;  Murdock  v.  Martin,  132 
Pa.  St.  86. 

Connecticut. — Where  plaintiff  fails  to 
offer  any  testimony  a  judgment  of 
nonsuit  is  not  a  judgment  upon  an 
issue  from  which  an  appeal  can  be 
taken  under  Conn.  Gen.  Stat.  683. 
Norton  v.  Petrie,  59  Conn.  200. 

Alabama.  —  Under  Alabama  Code 
1876,  ^  3112,  a  plaintiff  who  takes  a 
voluntary  nonsuit  may  appeal  to  revise 
such  rulings   of  the  court  adverse  to 
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Interlocutory  Orders. — An  order  refusing  to  grant  a  nonsuit,*  or  re- 
fusing to  set  aside  a  voluntary  nonsuit,*  is  unappealable. 

Final  Orders, — An  order  refusing  to  take  off  a  compulsory  non- 
suit is  final  and  appealable.* 

15.  Decisions  Vacating  Judgments  and  Decrees — a.  Generally. 
— Where  the  cause  stands  for  further  proceedings,  as  a  new  trial, 
a  decision  of  the  trial  court  granting  or  refusing  a  motion  to  set 
aside  or  vacate  a  judgment  is  not  appealable,  since  not  a  final 
determination  ;*   so  no  appeal   can    be    taken    from    a   decision 


him  as  are  made  properly  a  part  of 
the  record  by  bill  of  exceptions. 
Paulling  V.  Marshall,  47  Ala.  270; 
Amerson  v.  Montgomery,  etc.,  R.  Co., 
50  Ala.  497;  Perry  v.  Dauner,  74  Ala. 
485;  Hunt  V.  Bell,  72  Ala.  336;  Hub- 
bard V.  Baker,  48  Ala.  491;  Wood  v. 
Coman,  56  Ala.  283. 

The  right  to  appeal  in  such  a  case  is 
derived  from,  and  must  be  strictly 
limited  by,  the  statute.  Paulling  v. 
Marshall,  47  Ala.  270. 

The  statute  does  not  extend  to  rul- 
ings on  demurrer  to  pleadings.  Paul- 
ling V.  Marshall,  47  Ala.  270. 

When  Allozved  by  Statute. — Where 
allowed  by  statute  from  a  voluntary 
nonsuit,  the  record  must  show  that  it 
was  submitted  to  as  the  result  of  an 
adverse  ruling  by  the  trial  court. 
Tate  V.  McCrary,  21  Ala.  499;  Downs 
V.  Minchew,  30  Ala.  86;  Shields  v. 
Byrd,  15  Ala.  818;  Douglass  v.  Mont- 
gomery, etc.,  R.  Co.,  37  Ala.  638. 

Decree  of  Probate  Court. — Where  a  de- 
cree of  a  probate  court  is  substan- 
tially a  judgment  of  nonsuit  for  lack 
of  evidence,  a  judgment  reversing  it 
is  appealable.  Stark  v.  Hopson,  30  S. 
Car.  370. 

1.  Schubkagel  v.  Dierstein,  131  Pa. 
St.  46;  Kelly  V.  Bennett,  132  Pa.  St. 
2i3;  Lower  Providence  Live  Stock 
Ins.  Co.  V.  Weikel  (Pa.,  1888),  13  Atl. 
Rep.  82;  Bavington  v.  Pittsburgh, 
etc.,  R.  Co.,  34  Pa.  St.  358;  Pownall 
V.  Steele,  52  Pa.  St.  446;  Mobley  v. 
Bruner,  59  Pa.  St.  481;  Evans  v. 
Clover,  I  Grant's  Cas.  (Pa.)  164;  Low- 
rey  v.  Robinson,  141  Pa.  St.  189; 
Scranton  v.  Barnes,  147  Pa.  St.  461; 
Witkowski  v.  Hern,  82  Cal.  604; 
Bryson  v.  Georgia,  etc.,  R.  Co.,  35  S. 
Car.  608. 

Counterclaim. — Where  a  defendant 
submits  to  a  judgment  of  nonsuit  on 
a  counterclaim  he  cannot  appeal 
therefrom  until  after  a  final  judgment 
on  plaintiff's  cause  of  action.  Merritl 
Milling  Co.  v.  Finlay,  no  N.  Car.  412. 


2.  Sayers  v.  Holmes,  2  Coldw. 
(Tenn.)  262;  Trice  v.  Smith,  6  Yerg. 
(Tenn.)  320;  Union  Bank  v.  Carr,  2 
Humph.  (Tenn.)  346. 

3.  Handley  v.  Delaware,  etc.,  R. 
Co.,  ID  W.  N.  C.  (Pa.)  8;  Easton  v. 
Neff,  102  Pa.  St.  474;  Borough  v. 
Erdman,  21  W.  N.  C.  (Pa.)  553;  Town- 
ship V.  Perry,  20  W.  N.  C.  (Pa.)  359; 
Haverly  v.  Mercur,  78  Pa.  St.  265; 
Eshleman  v.  Harnish,  76  Pa.  St.  97. 

4.  Carroll  v.  Vaughn,  48  Ala.  352; 
Hefiin  Mfg.,  etc.,  Co.  v.  Rock  Mills, 
58  Ala.  613;  O'Neal  v.  Kelly,  72  Ala. 
559;  Montevallo  Coal  Mines  Co.  v. 
Reynolds,  44  Ala.  252;  Hume  v. 
Bowie,  148  U.  S.  250;  Walker  v. 
Oliver,  63  111.  199;  Higgins  v.  Brown, 
5  Colo.  345;  Owen  v.  Going,  7  Colo. 
85;  Greene  v.  Williams,  6  Wash.  260; 
Cockle  Separator  Mfg.  Co.  v.  Clark, 
23  Neb.  704;  Brown  v.  Edgerton,  14 
Neb.  453;  Artman  v.  West  Point  Mfg. 
Co..  16  Neb.  575;  Wilson  v.  Sheperd, 
15  Neb.  17;  Daniels  v.  Tibbets,  16 
Neb.  666. 

Pennsylvania. — Griffith's  Appeal,  16 
W.  N.  C.  (Pa.)  249;  Verhofer's  Ap- 
peal, 1  Walk.  (Pa.)  457;  Wachter's 
Case,  I  Walk.  (Pa.)  267;  Scott's  Ap- 
peal, 123  Pa.  St.  155;  English's  Ap- 
peal, 119  Pa.  St.  533;  Glaub's  Appeal, 
2  Penny.  (Pa.)  128;  Jones's  Appeal,  i 
Walk.  (Pa.)  355;  Kerr's  Appeal,  20 
W.  N.  C.  (Pa.)  95;  Limbert's  Appeal, 
118  Pa.  St.  589;  Swartz's  Appeal,  119 
Pa.  St.  208;  Lamb's  Appeal,  89  Pa.  St. 
407;  Bower  v.  Blessing,  8  S.  &  R. 
(Pa.)  243;  Hill  V.  Irwin,  32  Pa.  St.  314; 
Putney  v.  Collins,  3  Grant's  Cas.  (Pa.) 
72;  Compher  v.  Anawalt,  2  Watts 
(Pa.)  490;  Nice  v.  Bowman,  6  Watts 
(Pa.)  26;  Kalbach  v.  Fisher,  i  Rawle 
(Pa.)  323;  Skidmore  v.  Bradford,  4 
Pa.  St.  296;  Henry  v.  Brothers,  48 
Pa.  St.  70;  Braddee  v.  Brownfield,  2 
W.  &  S.  (Pa.)  271;  Gaskill  v.  Craw- 
ford, 130  Pa.  St.  31. 

On  Verdict  of  Jury. — As  where  a 
trial  court  grants  or  denies  a  motion 
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opening  a  judgment  by  default  and  allowing  a  defendant  to 
answer ;  *  or  setting  aside  a  verdict  for  plaintifT  and  leaving  the 
cause  pending  for  a  new  trial.*     Such  orders  rest  in  discretion. 


to  open  a  judgment  entered  on  ver- 
dict of  the  jury,  Gaskill  v.  Craw- 
ford, 130  Pa.  St.  28;  Lamb's  Appeal, 
89  Pa.  St.  407;  Gibson  v.  Summons, 
134  Pa.  St.  189;  Lilienthal  v.  Wright, 
I  Wash,  i;  Gower  v.  Gower,  i  Wash. 
16;  New  England  Mut.  Accident 
Assoc.  V.  Varian,  151  Mass.  17;  In  re 
Wiard's  Estate,  83  Cal.  619;  or  an  or- 
phans' court  denies  a  motion  to  open 
a  decree  for  partition,  Wilson's  Ap- 
peal, I  Cent.  L.  J.  577. 

Irregularity. — An  order  setting  aside 
a  judgment  and  execution  thereon  for 
irregularity  is  not  appealable  where 
no  direction  is  given  with  regard  to 
previous  proceedings  in  the  action. 
Jones  V.  Derby,  16  N.  Y.  242. 

Judgment  of  Forfeiture.  —  A  decree 
setting  aside  a  judgment  of  forfeiture 
on  an  appearance  bond  is  substan- 
tially a  decree  granting  a  new  trial, 
and  unappealable.  State  v.  Cole,  39 
La.  Ann.  938. 

Bemedies.  —  The  appeal  must  be 
taken  directly  from  the  original  judg- 
ment where  the  motion  to  set  aside  is 
denied,  and  not  from  the  denial  of  the 
motion.  Goyhinech  v.  Goyhinech,  80 
Cal.  409;  Larkin  v.  Larkin,  76  Cal.  323; 
Tripp  V.  Santa  Rosa  St.  R.  Co.,  69 
Cal.  632;  Reay  v.  Butler,  69  Cal.  585; 
California  Southern  R.  Co.  v.  South- 
ern Pac.  R.  Co.,  5  Cal.  295;  Holmes 
V.  McCleary,  63  Cal.  497;  Coombs  v. 
Hibberd,  43  Cal.  452;  Natoma  Water, 
etc.,  Co.  V.  Parker,  16  Cal.  83; 
Stearns  v.  Marvin,  3  Cal.  376. 

Where  a  motion  to  set  aside  a  judg- 
ment for  irregularity  is  sustained  the 
remedy  of  the  opposing  party  is  to 
proceed  no  further,  suffer  a  final 
judgment  to  be  taken  against  him,  and 
appeal  therefrom.  Hirsh  v.  Weis- 
berger,  44  Mo.  App.  507;  Territory  v. 
Las  Vegas  Grant  (N.  Mex.,  1891),  27 
Pac.  Rep.  414;  List  v.  Joekheck,  45 
Kan.  349;  Dean  v.  Gerlach,  34  111. 
App.  233;  Moore  v.  Hill,  87  Ga.  91. 

Order  Granting  New  Trial. — An  or- 
der denying  a  motion  to  set  aside  an 
order  granting  a  new  trial  made  at  a 
previous  term  is  unappealable.  Har- 
■chett  V.  Milner,  44  Ala.  224;  Ex  p. 
Sims,  44  Ala.  248. 

1.  Wade  V.  McLever,  63  N.  Y.  318; 
Miller  v.  Tyler.  58 'N.  Y.  477;  Davis 


V.  Borst,  58  N.  Y.  669;  Mead  v. 
Mead,  2  E.  D.  Smith  (N.  Y.)  223; 
Bolton  V.  Depeyster,  3  Code  Rep..  (N. 
Y.  Supreme  Ct.)  141;  Carpenter  v. 
Carpenter,  4  How.  Pr.  (N.  Y.  Ct.  of 
App.)  133;  Ramsey  v.  Gould,  4  Lans. 
(N.  Y.)  476;  Muldenor  v.  McDonogh, 
2  Hilt.  (N.  Y.)  46;  Parish  v.  Corlies,  i 
Daly(N.  Y.)  274;  Tallman  v.  Hinman, 
10  How.  Pr.  (N.  Y.  Supreme  Ct.)  89; 
Traitteur  v.  Levingston  (Super.  Ct.), 
37  N,  Y.  St.  Rep.  368;  Fort  v.  Bard, 
I  N.  Y.  43;  Rogers  v.  Hosack,  18 
Wend.  (N.  Y.)  319;  Rogers  v.  Holly, 
18  Wend.  (N.  Y.)  350;  Tripp  v.  Cook, 
26  Wend.  (N.  Y.)  143;  Craig  v.  Wroth, 
47  Md.  282;  McLaughlin  v.  Ogle,  53 
Md.  611;  Brettenbach  v.  Gable,  i 
Walk.  (Pa.)  466;  People's  F.  Ins.  Co. 
V.  Hartshorne,  84  Pa.  St.  453;  Myers 
V.  Landrum,  4  Wash.  762;  McCormick 
V.  Belvin,  96  Cal.  182;  Nelson  v. 
Ghiselin,  17  Mo.  App.  663;  McLaran 
V.  Wilhelm,  50  Mo.  App.  660. 

2.  Final  judgment  is  not  entered 
until  the  issue  is  tried  and  a  new 
judgment  rendered  thereon.  Citizens' 
Bldg.,  etc.,  Assoc,  v.  Hoagland,  87 
Pa.  St.  326;  English's  Appeal,  119 
Pa.  St.  539. 

Decree  not  FinaL — An  order  opening 
a  decree  to  a  defense  before  new 
rights  have  intervened,  or  opening 
for  review  a  decree  for  permanent 
alimony,  is  not  final.  Maxfield  v. 
Freeman,  39  Mich.  66;  Prentis  v. 
Rice,  2  Dougl.  (Mich.)  296;  Perkins  v. 
Perkins,  10  Mich.  425. 

Florida. — An  order  granting  or  re- 
fusing a  motion  to  open  a  default 
is  appealable  for  the  purpose  of  de- 
termining whether  the  exercise  of 
discretion  below  was  sound.  Tidwell 
V.  Witherspoon,  18  Fla.  282;  Waterson 
V.  Seat,  etc.,  10  Fla.  326. 

Minnesota. — But  an  order  vacating  a 
judgment  by  default  and  allowing  de- 
fendants to  answer  is  appealable  as 
"involving  the  merits,"  where  there 
is  a  statutory  right  of  appeal  from 
such  orders.  People's  Ice  Co.  v. 
Schlenker,  50  Minn.  i. 

Nebraska. — Under  Nebraska  Code, 
§  318,  an  order  granting  a  motion 
to  set  aside  a  judgment  and  allowing 
a  new  trial  is  appealable  as  a  final 
order.     Kruger  v.  Adams,  etc.,  Har- 

oS 


Appealable  Judgments 


APPEALS. 


and  OrderSv 


Orders. — Orders  refusing  to  set  aside  an  appealable  order  are 
not  appealable ;  the  appeal  should  be  taken  from  the  original 
order.  The  mere  negative  action  of  a  court  declining  to  disturb 
its  first  decision  is  not  reviewable.* 

b.  When  Appealable. — But  an  order  striking  out  a  judgment 
or  decree  rendered  at  a  preceding  term,*  or  vacating  a  judgment 
over  which  the  court  has  no  jurisdiction,  is  appealable.^ 

c.  In  New  Suits  to  Vacate. — Where  the  proceeding  to  set 
aside  a  judgment  and  obtain  a  new  trial  or  decree,  is  begun  by 
complainant  as  a  new  suit,  a  judgment  therein  upon  the  com- 
plaint and  answer  denying  the  complaint  is  appealable  as  a  final 
judgment.* 

able  to  the  Court  of  Appeals.     Matter 
of  Horsfalls,  77  N.  Y.  514. 

2.  Craig  v.  Wroth,  47  Md.  282;  Hen- 
derson V.  Gibson,  19  Md.  234;  Graff 
V.  Merchants',  etc.,  Transp.  Co.,  18 
Md.  364;  Post  V.  Wallace,  no  Pa.  St. 
121;  Kittanning  Ins.  Co.'s  Appeal,  13, 
W.  N.  C.  (Pa.)  54;  Houston  Tp.,  etc.,. 
Ins.  Co.  V.  Beale,   no  Pa.  St.  121. 

3.  Hume  v.  Bowie,  148  U.  S.  250;. 
Cockle  Separator  Mfg.  Co.  v.  Clark,. 
23  Neb.  704;  Oetgen  v.  Ross,  36  IlL 
335. 

Jurisdiction. — An  order  denying  a 
motion  to  open  a  decree  on  the  ground 
that  the  defendant's  attorney  was  un- 
authorized to  appear  for  him,  is  ap- 
pealable. Read  v.  Patterson,  14  N.  J. 
Eq.  211. 

Mandamus. — Where  a  chancellor  im- 
properly sets  aside  or  modifies  at  a 
subsequent  term  a  final  decree  ren- 
dered at  a  former  term,  the  remedy  is 
by  mandamus,  not  appeal.  Cochraa 
V.  Miller,  74  Ala.  50. 

4.  Belt  V.  Davis,  i  Cal.  139;  McCall 
V.  Hitchcock,  7  Bush  (Ky.)  615;  Al- 
britton  v.  Canterberry,  44  Ala.  290; 
Horn  V.  Queen,  5  Neb.  472;  Harve)r 
V.  Fink,  III  Ind.  249;  Hines  v.  Driver, 
89  Ind.  341;  citing  McKee  v.  McDon- 
ald, 17  Ind.  518;  Glidewell  v.  Daggy, 
21  Ind.  95:  Huntington  v.  Drake,  24 
Ind.  347;  Houston  v.  Bruner,  39  Ind. 
376;  Sanders  v.  Loy,  45  Ind.  229; 
Hiatt  V.  Ballinger,  59  Ind.  303. 

Probate  Court.- — An  appeal  may  be 
taken  from  a  final  order  setting  aside 
a  former  decree  rendered  on  final 
settlement  of  an  administrator's  ac- 
count. Bruce  v.  Strickland,  47  Ala. 
192;  Keirle  v.  Shriver,  11  Gill  &  J. 
{Md.)405. 

Award. — A  judgment  setting  aside 
an  award  is  appealable.  State  &» 
Stewart    12  Gill  &  J.  (Md.)  456. 


vester  Co.,  9  Neb.  526;  Johnson  v. 
Parrotte,  34  Neb.  26;  also  in  Wash- 
ington, Northern  Pac,  etc.,  R.  Co.  v. 
Black,  3  Wash.  327. 

An  order  granting  or  overruling  an 
application  to  set  aiside  a  default  and 
allow  the  defendant  to  answer  is  ap- 
pealable. Steele  v.  Haynes,  20  Neb. 
319;  Mulhollan  v.  Scoggin,  8  Neb. 
202;  Hale  V.  Bender,  13  Neb.  66; 
Spencer  v.  Thistle,  13  Neb.  230;  Dor- 
rington  v.  Meyer,  8  Neb.  213;  Cockle 
Separator  Mfg.  Co.  v.  Clark,  23  Neb. 
702. 

Vacating  Previous  Order. — An  order 
vacating  a  previous  order  setting 
aside  a  judgment  is  interlocutory  and 
will  not  sustain  an  appeal.  Martin- 
dale  V.  Brown,  18  Ind.  284. 

1.  Davis  V.  Donner,  82  Cal.  35;  Eu- 
reka, etc.,  R.  Co.  V.  McGrath,  74  Cal. 
49;  Larkin  v.  Larkin,  76  Cal.  323; 
Cal.  &  S.  R.  Co.  V.  Southern  Pac.  R. 
Co.,  65  Cal.  295;  Henly  v.  Hastings, 
3  Cal.  341. 

Where  an  Appeal  has  been  Taken. — 
An  order  made  after  judgment  deny- 
ing a  motion  to  set  aside  a  judgment 
from  which  an  appeal  has  been 
taken,  is  unappealable.  Lee  Chunck 
V.  Quan  Wo  Chong,  91  Cal.  597;  In 
re  Get  Young,  90  Cal.  77;  Kubli  v. 
Hawkett,  89  Cal.  638;  Maneval  v. 
Jackson  Tp.,  141  Pa.  St.  426. 

New  Trial. — An  order  denying  a  mo- 
tion to  set  aside  an  order  denying  a 
new  trial  is  not  appealable.  Little  v. 
Leighton,  46  Minn.  201. 

Order  for  Judgment. — An  order  deny- 
ing a  motion  to  vacate  a  prior  order 
for  judgment  is  not  appealable.  Lock- 
wood  V.  Bock,  46  Minn.  73. 

New  York. — An  order  vacating  an  ex 
parte  order  discharging  an  assignee 
for  benefit  of  creditors  and  his  sureties 
from  liability  to  creditors,  is  unappeal- 
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d.  Setting  Aside  Judicial  Sales.— Orders  setting  aside  or 
refusing  to  set  aside  judicial  sales  are  not  appealable.*  An  order 
refusing  to  set  aside  an  order  for  the  sale  of  property,*  or  over- 
ruling a  motion  in  an  equitable  case  to  set  aside  a  sale  made 
under  a  former  decree,  will  not  sustain  an  appeal.^ 

16.  Decisions  Affecting  Pleadings — a.  Amendment  of  Plead- 
ings— In  General. — An  appeal  Cannot  be  taken  before  final  judgment 
from  orders  allowing,  refusing  to  allow,  or  vacating  amendments 


1.  McReynolds  v.  Munns,  2  Keyes 
(N.  Y.)  214;  Hazelton  v.  Wakeman, 
3  How.  Pr.  (N.  Y.  Ct.  App.)  357; 
Young  V.  Bloomer,  22  How.  Pr.  (N.  Y. 
Supreme  Ct.)  383;  Crane  v.  Stiger,  58 
N.Y.  625;  Fisher  z/.  Hersey,78  N.Y.  387; 
Hale  V.  Clauson,  60  N.  Y.  339;  Farm- 
ers' L.  &  T.  Co.  v.  Bankers',  etc.,  Tel. 
Co.,  119  N.  Y.  15;  Judson  v.  O'Con- 
nell  (Supreme  Ct.),  37  N.  Y.  St.  Rep. 
581;  Jackson  v.  O'Connell,  59  Hun 
<N.  Y.)  627;  White  v.  Smith  (Tex. 
App.,  1891),  15  S.  W.  Rep.  mi. 

Order  for  Sale. — An  order  for  the  sale 
of  partnership  property  in  a  suit  be- 
tween the  partners  for  a  dissolution 
and  settlement,  is  unappealable,  State 
V.  Judge,  6  La.  Ann.  484;  or  a  de- 
cree rescinding  an  order  to  deliver 
property  seized  in  execution  to  a  third 
party.  State  v.  Judge,  6  La.  Ann. 
548;  Montgomery  Nat.  Bank's  Appeal, 
140  Pa.  St.  187. 

2.  In    re    Smith's     Estate,    51    Cal. 

563. 

3.  Racine,  etc.,  R.  Co.  v.  Farmers' 
L.  &  T.  Co.,  70  111.  249. 

Unappealable  Orders. — An  order  open- 
ing a  sale  or  foreclosure.  Crane  v. 
Stiger,  58  N.  Y.  625;  or  opening  a 
resale  on  foreclosure  and  allowing  the 
first  purchaser  to  complete  his  sale, 
Judson  V.  O'Connell  (Supreme  Ct.).  37 
N.  Y.  St.  Rep.  581;  or  a  judgment 
setting  aside  a  seizure  of  insolvent 
property  under  execution  after  the  in- 
stitution of  proceedings  in  insolvency, 
Jacobs  V.  Bogart,  7  Rob.  (La.)  162; 
or  an  order  on  an  application  to  open 
a  judgment  on  the  ground  of  mistake 
as  to  the  time  of  sale,  Kingsland  v. 
Bartlett,  28  Barb.  (N.  Y.)48o. 

New  York. — A  special-term  order 
setting  aside  a  judicial  sale  is  receiv- 
able by  the  general  term,  but  not  by 
the  Court  of  Appeals,  where  only  the 
rights  of  the  parties  to  the  action  are 
involved.  Fisher  v.  Hersey,  78  N.  Y. 
387;  King  V.  Piatt,  2  Abb.  App.  Dec. 
(N.Y.)  527. 

An  order  refusing  to  relieve  a  pur- 


chaser at  a  partition  sale  from  his 
purchase  is  appealable  to  the  general 
term  of  the  Supreme  Court,  but  not  to 
Court  of  Appeals.  Dennerlein  v.  Den- 
nerlein,  iii  N.  Y.  518. 

An  order  of  the  general  term  revers- 
ing an  order  of  the  special  term  con- 
firming the  report  of  a  referee  ap- 
pointed to  determine  conflicting  claims 
to  surplus  moneys  arising  on  fore- 
closure sale,  and  ordering  a  new 
hearing,  is  not  appealable.  Mutual 
L.  Ins.  Co.  V.  Anthony,  105  N.  Y.  57. 

Wisconsin. — In  Wisconsin  judgments 
or  orders  setting  aside  judicial  sales 
are  final  and  appealable.  Strong  v. 
Catton,  I  Wis.  471;  Downer  v.  Cross, 
2  Wis.  371 ;  Gesup  v.  Racine  City  Bank, 
15  Wis.  604;  Carney  v.  La  Crosse,  etc., 
R.  Co.,  15  Wis.  503. 

Sale  by  Trustee. — An  order  refusing 
to  set  aside  a  sale  by  a  trustee  as 
fraudulent  and  to  remove  the  trustee  is 
appealable,  under  statutes  allowing  an 
appeal  from  orders  "involving  the 
merits."  Kenaday  v.  Edwards,  134 
U.  S.  117. 

Involving  Jurisdiction. — A  decree  set- 
ting aside  a  decree  of  sale  of  land  and 
a  confirmation  of  the  sale,  on  the 
ground  that  the  court  ordering  the 
sale  had  no  jurisdiction  over  the  peti- 
tioner, is  final  and  appealable.  Tabor 
V.  Lorance,  53  Ala.  543. 

In  Partition  Proceedings. — An  order 
setting  aside  a  sale  reported  by  a  com- 
missioner appointed  in  partition  pro- 
ceedings is  a  final  judgment,  from 
which  an  appeal  will  lie.  HoUett  v. 
Evans,  28  Ind.  61. 

Substantial  Kigbt. — An  order  setting 
aside  an  order  discharging  a  relator 
in  habeas  corpus  proceedings  is  appeal- 
able as  involving  the  merits.  State  v. 
Hill,  10  Minn.  63;  or  denying  a  mo- 
tion to  set  aside  an  order  appointing 
commissioners  to  assess  damages,  or 
appointing  such  commissioners,  Tur- 
ner V.  Holleran,  11  Minn.  253;  St. 
Joseph  Terminal  R.  Co.  v.  Hannibal, 
etc.,  R.  Co.,  94  Mo.  535. 
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to  pleadings ;  *  as  from  an  order  overruling  a  motion  to  serve  an 
amended  complaint,*  amending  the  designation  of  parties  in  a 
summons  or  complaint,^  allowing  a  defendant  to  file  an  amended 
answer,'*  granting  or  refusing  to  grant  a  sheriff  leave  to  amend  his 
return  to  2i  fieri  facias.^ 

Abuse  of  Discretion. — But  where  a  court  abuses  its  discretionary 
power  in  granting  or  refusing  to  grant  an  amendment,  as  where  it 
allows  an  amended  complaint  to  be  filed,  introducing  a  new  cause 
of  action,  a  direct  appeal  may  be  taken  from  its  action  as  affect- 
ing a  substantial  right.®     See  article  AMENDMENTS. 


y 


1.  District  of  Columbia. — Lannon  v. 
McKee  (D.  C),  i8  Wash.  L.  Rep. 
i8. 

Maryland. — Staley  v.  Thomas,  68 
Md.  439;  Forrestell  v.  Wood  (Md., 
1891),  23  All.  Rep.  133. 

Minnesota.  —  Fowler  v.  Atkinson, 
5  Minn.  505;  Brisbin  v.  American  Ex- 
press Co.,  15  Minn.  43;  Winona  v. 
Minnesota  R.  Const.  Co.,  25  Minn.  328; 
Sibley  County  v.  Young,  21  Minn.  335; 
National  Albany  Exch.  Bank  z'.Cargill, 
39  Minn.  477;  Rice  v.  First  Division, 
etc.,  R.  Co.,  24  Minn.  447;  Thompson 
V.  First  Division,  etc. ,  R.  Co. ,  24  Minn. 
447;  Exley  !>.  Berryhill,  36  Minn.  117; 
Carpenter  v.  Comfort,  22  Minn.  539. 

Montana. — Owen  v.  McCormick,  5 
Mont.  255. 

New  York. — Gambling  v.  Haight,  58 
N.  Y.  623;  Getty  v.  Spaulding,  58  N. 
Y.  636;  Baker z/.  Home  L.  Ins.  Co.,  63 
N.  Y.,  630;  Thompson  v.  Kessel,  30 
N.  Y.  383;  Sayre  v.  Frazer,  47  Barb. 
(N.  Y.)  26;  Olendorf  v.  Cook,  i  Lans. 
(N.  Y.)  37;  Hunt  V.  Hudson  River  F. 
Ins.  Co.,  2  Duer  (N.  Y.)  481;  Watson 
V.  Bailey,  2  Duer  (N.  Y.)  509;  Gould 
V.  Ramsey,  21  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  97;  Dennis  v.  Snell,  50  Barb. 
(N.  Y.)95;  Hatfield  v.  Snell,  i  Hilt. 
'N.  Y.)  535;  Barton  v.  Barton,  24  N. 
Y.  Wkly.  Dig.  219;  King  v.  Barnes, 
107  N.  Y.  645;  May  v.  Burras,  13  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  384;  Second 
Ave.  R.  Co.  V.  Metropolitan  El.  R.  Co. 
(Supreme  Ct.),  9  N.  Y.  Supp.  734. 

Orders  allowing,  denying,  or  vacat- 
ing amendments  to  pleadings  are  in 
general  unappealable  to  the  Court  of 
Appeals,  Davis  v.  New  York,  etc., 
R.  Co.,  no  N.  Y.  646;  Sartwell  v. 
Field,  68  N.  Y.  341  ;  Thompson  v. 
Kessel,  30  N.  Y.  383;  Sayre  v.  Frazer, 
47  Barb.  (N.  Y.)  26  ;  Olendorf  v. 
Cook,  I  Lans.  (N.  Y.)  37;  Hunt  v. 
Hudson  River  F.  Ins.  Co.,  2  Duer  (N. 
Y.)   481;    unless  the    discretion  vested 


in  the  trial  judge  is  abused,  King  v. 
Barnes,  107  N.  Y.  643. 

But  such  orders  are  appealable  to  the 
general  term  of  the  Supreme  Court 
where  made  at  special  term.  Sheldon 
V.  Adams,  41  Barb.  (N.  Y.)54;  Union 
Bank  v.  Mott,  19  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  267;  Gowdy  v.  Poullain,  2 
Hun(N.  Y.)  218. 

North  Carolina. — Bray  v.  Creek- 
more,  109  N.  Car.  49;  Lippard  v. 
Roseman,  72  N.  Car.  427;  Henry  v. 
Cannon,  86  N.  Car.  24;  Wiggins  v. 
McCoy,  87  N.  Car.  499;  Jarrett  v. 
Gibbs,  107  N.  Car.  303. 

Wisconsin. — Patten  Paper  Co.  r/.Kau- 
kauna  Water-power   Co.,  79  Wis.  331. 

2.  Quimby  v.  Claflin,  77  N.  Y.  270; 
Winona  v.  Minnesota  R.  Const.  Co.,  25 
Minn.  328. 

3.  Bray  v.  Creekmore,  109  N.  Car.  49. 

4.  Patten  Paper  Co.  v.  Kaukauna 
Water-power  Co.,  79  Wis.  331. 

5.  Kemp  v.  Porter,  6  Ala.  172; 
Woodruff  V.  Rose,  43  Ala.  382.  See 
article  Returns. 

6.  King  z'.Barnes,io7  N.  Y.643;  Farm- 
ers' L.  &  T.  Co.  V.  Bankers',  etc.,  Tel. 
Co.,  109  N.  Y.  342;  as  an  order  vacat- 
ing a  judgment  and  allowing  the 
amendment  of  a  cotnplaint  adding  new 
causes  of  action.  Hatch  v.  Central 
Nat.  Bank.  78  N.  Y.  487. 

Eeviewable  Orders. — A  direct  appeal 
unless  given  by  statute  does  not  lie 
even  to  reviewable  orders  granting  or 
refusing  motions  to  amend  pleadings. 
Where  duly  excepted  to  they  are  re- 
viewable on  appeal  from  the  final 
judgment.  Sinclair  v.  Western  North 
Carolina  R.  Co.,  in  N.  Car.  508; 
Clement  v.  Foster,  99  N.  Car.  255; 
Welch  V.  Kinsland,  93  N.  Car.  281; 
Hailey  v.  Gray,  93  N.  Car.  195; 
Sneeden  v.  Harris,  107  N.  Car.  311. 

After  Judgment. — An  order  allowing 
an  amended  complaint  to  be  filed,  after 
a  judgment  sustaining  a  demurrer,  dis- 
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b.  Striking  out  Pleadings. — Orders  striking  an  amended  bill 
or  complaint  from  the  files  have  been  held  final  and  appealable  in 
Michigan,*  but  not  in  Nebraska*^*  or  California.^ 

Answers. — An  order  striking  out  an  answer  is  appealable,  since  it 
leaves  the  action  undefended,  confers  a  right  to  immediate  judg- 
ment, and  in  effect  ends  the  cause."* 

Redundant  Matter. — No  appeal  will  lie  from  an  interlocutory  order 
refusing  to  strike  out  parts  of  pleadings  as  redundant.*  Orders 
striking  out  matter  as  scandalous  or  sham  are  generally  discre- 
tionary and  unappealable.®  But  where  an  order  expunging  parts 
of  a  pleading  prevents  the  introduction  of  material  testimony  it  is 
appealable  as  "  involving  the  merits ;"  ''  or  where  the  matter  is 
improperly  stricken  out.** 


missing  a  complaint,  and  adjudging 
costs  to  defendant  has  been  entered 
and  satisfied,  is  appealable  as  involv- 
ing the  merits,  where  the  judgment  is 
not  vacated  or  set  aside.  Greeley  v. 
Winsor  (S.  Dak.,  1891),  50  N.  W.  Rep. 
630. 

1.  Webster  v.  Hitchcock,  11  Mich. 
56;  McCann  v.  Westcott,  47  Mich.  177. 

2.  Welch  V.  Calhoun,  22  Neb.  167; 
Daniels  v.  Tibbets,  16  Neb.  666;  Art- 
man  V.  West  Point  Mfg.  Co.,  16  Neb. 
572;  Nichols  V.  Hail,  5  Neb.  194;  As- 
pinwall  V.  Aspinwall,  18  Neb.  463. 

3.  Cleland  v.  Walbridge,  78  Cal.  358. 
Iowa. — Under  Iowa  Code,§  3164,  an 

order  denying  a  motion  to  strike  from 
the  files  an  amended  petition  of  inter- 
vention is  appealable  where  the  inter- 
vener's right  of  recovery  is  attacked. 
Bicklin  v.  Kendall,  72  Iowa  490. 

4.  Fuller  z*.  Claflin,93  U.  S.  14;  Hozey 
V.  Buchanan,  16  Pet.  (U.  S.)  215;  Man- 
delbaum  v.  People,  8  Wall.  (U.  S.)  310; 
Penn  Yan  v.  Forbes,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  285;  Joseph  Dixon 
Crucible  Works  v.  New  York  City  Steel 
Works,  9  Abb.  Pr.*  N.  S.  (N.  Y.  Su- 
preme Ct.)  195;  Union  Bank  v.  Mott, 
II  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  42; 
Sheldon  v.  Adams,  18  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  405;  Henry  v.  Jeans,  48 
Ohio  St.  459. 

Portion  of  Answer. — But  not  an  order 
striking  out  a  part  of  an  answer,  since 
it  does  not  determine  the  action.  Hol- 
brook  V.  Connelly,  6  Ohio  St.  199; 
Henry  v.  Jeans,  48  Ohio  St.  459;  Mc- 
Elwain  v.  Houston,  i  Wash.  359. 

Minnesota. — In  Minnesota  such  an 
order  is  appealable  as  affecting  a  sub- 
stantial right.  Starbuck  v.  Dunklee, 
ID  Minn.  168;  Kingsley  v.  Oilman,  12 
Minn.  515;  Vermilye  v.  Vermilye,  32 
Minn.  499. 


Refusal  to  Strike  Out. — An  order  re- 
fusing to  strike  out  an  amended  answer 
is  unappealable.  McLendon  v.  West- 
ern, etc.,  R.  Co.,  85  Ga.  129. 

Deprivation  of  Right  to  Answer. — An 
order  prematurely  placing  a  cause  on  a 
calendar,  which  in  effect  deprives  a  de- 
fendant of  his  right  to  the  statutory 
time  for  answering,  is  appealable. 
Nichols  V.  Crittinden,  74  Wis.  459. 

Judgment  Unappealable. — But  the  ap- 
peal must  be  taken  from  the  order 
striking  out  the  answer  directing  judg- 
ment therein,  as  the  judgment  entered 
pursuant  to  the  order  is  an  unappeal- 
able judgment  by  default.  Hoag  v. 
Hatch,  16  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  117. 

Rule  to  Show  Cause. — A  rule  to  show 
cause  why  an  amended  answer  should 
not  be  stricken  from  the  record  is  un- 
appealable. Bedford  v.  Urquhart,  12 
La.  295. 

Order  to  Answer. — An  order  requiring- 
the  defendant  to  answer  by  a  certain 
day  is  unappealable.  Dennison  v. 
Wantz,  61  Md.  143. 

5.  Franker'.  Nunnenmacher,  23 Wis. 
297;  Kewaunee  County  v.  Decker,  28 
Wis.  669;  Noonan  v.  Orton,  30  Wis. 
609;  State  V.  Jennings,  56  Wis.  113. 

6.  Exley  v.  Berryhill,  36  Minn.  117. 
See  articles  Scandalous  and  Imper- 
tinent Matter;  Sham  Pleadings. 

7.  Fisher  v.  Schuri,  73  Wis.  370; 
Freeman  v.  Engelman  Transp.  Co., 
36  Wis.  571;  Carpenter  v.  Reynolds, 
58  Wis.  666;  National  Albany  Exch. 
Bank  v.  Cargill,  39  Minn.  477. 

8.  Stanley  v.  Davenport,  54  Iowa 
464. 

New  York. — Orders  striking  out  or 
refusing  to  strike  out  pleadings  as 
irrelevant,  redundant,  scandalous,  or 
sham  are  discretionary  orders  affect- 
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c.  Supplemental  Pleadings. — An  order  granting  or  deny- 
ing* or  revoking  permission  to  file,  a  supplemental  complaint  or 
answer*  is  not  appealable.  See  article  SUPPLEMENTARY  PLEAD- 
INGS. 

Dismissal  of  Pleadings. — An  order  dismissing  a  complaint  is  sub- 
stantially a  final  judgment  terminating  the  suit  and  is  appeal- 
able ;*  but  no  appeal  lies  to  an  order  refusing  to  dismiss  a 
complaint  or  dismissing  a  supplemental  complaint,  since  both 
are  interlocutory.* 

d.  Bills  of  Particulars. — An  order  requiring  a  bill  of  par- 
ticulars to  be  furnished  is  discretionary  and  unappealable,*  unless 
a  substantial  right  is  affected  by  an  abuse  of  discretion.®  See 
article  BILLS  OF  Particulars. 

e.  Judgments  on  Pleadings. — Orders  granting  or  denying  mo- 


ing  a  substantial  right,  and  aie  appeal- 
able to  the  general  term  of  the  Su- 
preme Court,  but  not  to  the  Court  of 
Appeals.  Nehresheimer  v.  Bowe,  3 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  368; 
Sprague  v.  Dunton,  14  Hun  (N.  Y.) 
490;  Peart  v.  Peart,  48  Hun  (N.  Y.) 
79;  Lindon  v.  Beach,  6  Hun  (N.  Y.) 
200;  Webster  v.  Bainbridge,  13  Hun 
(N.  Y.)  180;  Sherman  v.  Boehm,  15 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  254; 
Roome  v.  Nicholson,  i  Alb.  L.  J.  100. 
Compare  Whitney  v.  Waterman,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  313; 
Bedell  v.  Stickles,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  432;  Hughes  v.  Mercan- 
tile Mut.  Ins.  Co.,  41  How.  Pr.  (N. 
Y.  C.  PI.)  253;  Field  v.  Stewart,  2 
Sweeney  (N.  Y.)  193;  Fillette  v.  Her- 
mann, 8  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  193,  note;  Morehouse  v.  Yeager, 
38  N.  Y.  Super.  Ct.  50;  Dabney  v. 
Greeley,  12  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  191;  Briggs  V.  Bergen,  23  N.  Y. 
162;  Potter  z/.  Carreras,4  Robt.(N.  Y.) 
629;  Parker  v.  Warth,  5  Hun  (N.  Y.) 
417;  Commercial  Bank  v.  Spencer.  76 
N.  Y.  155. 

1.  Farmers'  L.  &  T.  Co.  v.  Bankers', 
etc.,  Tel.  Co.,  109  N.  Y.  342;  Holyoke 
V.  Adams,  59  N.  Y.  233;  Spears  v. 
New  York,  72  N.  Y.  442;  Bowman  v. 
De  Peyster,  2  Daly  (N.  Y.)  203. 

An  order  allowing  a  supplemental 
answer  setting  out  a  new  defense  to 
be  filed  is  appealable  to  the  general 
term  of  the  Supreme  Court  where 
made  at  special  term.  Harrington  v. 
Slade,  22  Barb.  (N.  Y.)i6i. 

2.  Mechanics',  etc.,  Ins.  Co.  v.  Ger- 
son,  38  La.  Ann.  349. 

3.  DeCamp  v.  Mclntire,  115  N.  Y. 
264. 


4.  Geordano  v.  Thomas,  13  La.  315. 
Such  an  order'cannot  be  entered,  and 
is  reviewable  only  on  appeal  from 
final  judgment.  Ronalds  v.  Campman 
(Supreme  Ct.),  16  N.  Y.  Supp.  72. 

Setting  Aside  Complaint. — An  order 
refusing  to  set  aside  a  complaint  as 
failing  to  conform  to  the  summons  is 
not  appealable.  Sibley  County  v. 
Young,  21  Minn.  335. 

An  order  that  a  petition  be  treated 
as  not  filed  for  failure  to  testify  is  ap- 
pealable. Harrison  v.  Lebanon  Water 
Works  Co.,  91  Ky.  255. 

Motion  to  Make  Pleadings  Definite. — 
An  order  granting  or  denying  a  mo- 
tion to  make  pleadings  more  definite 
and  certain  lies  in  discretion  and 
will  not  support  an  appeal.  Field  v. 
Stewart,  2  Sweeney  (N.  Y.)  193;  Geis 
V.  Loew,  36  N.  Y.  Super.  Ct.  190;  Dud- 
ley V.  Grissler,  37  N.  Y.  Super.  Ct. 
412;  Innes  v.  Purcell,  58  N.  Y.  388; 
Hanover  F.  Ins.  Co.  v.  Tomlinson, 
58  N.  Y.  651;  Faulks  v.  Kamp,  40  N. 
Y.  Super.  Ct.  70.  See  article  Definite- 
NESS  AND  Certainty  in  Pleading. 

New  York. — Such  an  order  was  held 
appealable  to  the  general  term  of  the 
Supreme  Court  in  Peart  v.  Peart, 
Hun  (N.  Y.)  79. 

5.  People  V.  Tweed,  63  N.  Y.  194; 
Tilton  V.  Beecher,  59  N.  Y.  176;  Van 
Zandt  V.  Wood  Produce  Co.,  54  Minn. 
202. 

6.  Witkowski  v.  Paramore,  93  N. 
Y.  467;  Dwight  V.  Germania  L.  Ins, 
Co.,   84  N.  Y.  493. 

As  where  a  denial  will  leave  a 
party  ignorant  of  precise  notice  of 
the  demands  to  be  made  against 
him;  Witkowski  v.  Paramore,  93  N.  Y. 
467. 
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tions  for  judgment  made  during  the  progress  of  the  cause  are  un- 
appealable.* Where  granted,  judgment  must  first  be  entered  on 
the  order,  and  an  appeal  taken  therefrom.* 

/.  Orders  Affecting  Demurrers. — An  orderor  a  judgment 
sustaining  or  overruling  demurrers  to  pleadings  does  not  deter- 
mine the  rights  of  parties,  and  is  unappealable  where  the  right  to 
plead  over  is  given.*     Where  the  order  directs  final  judgment  to 


1.  Lamb  v.  McCanna,  14  Minn.  513; 
Rogers  v.  Holyoke,  14  Minn.  514;  Von 
Glahn  v.  Sommer,  11  Minn.  203; 
Hulett  V.  Matteson,  12  Minn.  349; 
Ames  V.  Mississippi  Boom  Co.,  8 
Minn.  467;  Persons  v.  Simons,  i  N. 
Dak.  243;  Murray  v.  Scribner,  70 
Wis.  228;  Joint  School  Dist.  No.  7  v. 
Kemen,  68  Wis.  246;  Treat  v.  Hiles, 
75  Wis.  265;  Cameron  v.  Bennett,  no 
N.  Car.  277. 

Special  Verdict. — An  order  overruling 
a  motion  for  judgment  on  special  ver- 
dict is  not  appealable.  Treat  z^.  Hiles, 
75  Wis.  265. 

2.  Or  from  an  order  on  a  motion 
for  new  trial.  Lamb  v.  McCanna,  14 
Minn.  513;  Von  Glahn  v.  Sommer,  11 
Minn.  203;  Hulett  v.  Matteson,  12 
Minn.  349;  Rogers  v.  Holyoke,  14 
Minn.  514;  State  v.  Bechdel,  38  Minn. 
278;  Holton  V.  Noble,  83  Cal.  7;  Roe 
V.  Barker,  82  N.  Y.  431;  Commercial 
Bank  v.  Spencer,  76  N.  Y.  155;  Jones 
V.  Ludlum,  74  N.  Y.  61. 

New  York.— An  order  denying  a  mo- 
tion for  judgment  on  a  pleading  as 
frivolous  is  not  appealable  to  the  gen- 
eral term  of  the  Supreme  Court.  Car- 
penter V.  Adams,  34  Hun  (N.  Y.)  429; 
Douglass  V.  Stockwell,  21  (N.  Y.) 
Wkly.  Dig.  256. 

Election  of  Causes  of  Action.  —  A  re- 
fusal to  a  complainant  to  elect  be- 
tween different  counts  in  the  same 
pleading  is  not  appealable  as  affecting 
a  substantial  right,  where  granting 
the  motion  would  not  change  or  limit 
the  proof,  Shenners  v.  West  Side  St. 
R  Co.,  74  Wis.  447;  or  denying  a  mo- 
tion to  compel  plaintiff  to  separate 
distinct  causes  of  action  in  one  count, 
People  V.  Briggs,  114  N.  Y.  56. 

Louisiana. — An  order  overruling  an 
exception  to  a  petition  as  insufficient, 
Huntington  v.  Sheriff,  7  La.  Ann.  205; 
Spencer  v.  Lambert,  4  Martin  N.  S. 
(La.)  366;  or  to  a  lis  pendens,  Pinsony 
V.  Debaillon,  7  Martin,  N.  S.  (La.)  204; 
or  refusing  to  allow  a  plea  or  excep- 
tion to  be  filed,  State  v.  Judge,  10  La. 
Ann.  204,  is  unappealable. 


3.  Alabama. — Marshall  v.  McPhillips, 
79  Ala.  145;  Eslava  v.  Jones,  79  Ala. 
2S7;  Festorazzi  v.  St.  Joseph's  Catholic 
Church,  96  Ala.  178;  Randle  v.  Boyd, 
73  Ala.  282;  Hightower  v.  Kennedy, 
II  Ala.  562. 

Arkansas. — Horner  v.  State,  27  Ark. 
113;  Benton  County  v.  Rutherford,  30 
Ark.  665 ;  Cohn  v.  Hamlet,  44  Ark.  344; 
Cohn  V.  Hoffman,  52  Ark.  436;  John- 
son V.  Robinson  (Ark.,  1S88),  9  S.  W. 
Rep.  432. 

California. — Moulton  v.  Ellmaker, 
30  Cal.  527;  Moraga  v.  Emeric,  4  Cal. 
308;  People  V.  Ah  Fong,  12  Cal.  424; 
Gates  V.  Walker,  35  Cal.  289;  Daniels 
V.  Lansdale,  38  Cal.  567;  Hibberd  v. 
Smith,  39  Cal.  145;  Conniff  v.  Kahn, 
54  Cal.  283;  Ashley  v.  Olmstead,  54 
Cal.  6r6. 

Colorado. — Mowbray  z/.  Denver,  etc., 
R.  Co.,  2  Colo.  App.  128. 

Connecticut. — Treadway  v.  Coe,  21 
Conn.  284;  Raymond  v.  Barker,  2  Root 
(Conn.)  370. 

Florida. — Johnson  v.  Polk  County, 
24  Fla.  24;  Dorman  v.  Ritzwaller,  14 
Fla.  44;  Barkley  v.  Russ,  13  Fla.  589; 
Gates  V.  Hayner,  22  Fla.  325. 

Georgia. — Lowe  v.  Burke,  79  Ga.  164; 
Central  R.,  etc.,  Co.  v.  Denson,  83 
Ga.  266. 

Illifiois. — Hayes  v.  Caldwell,  10  111. 
35 ;  Phelps  V.  Fickes,  63  111.  201 ;  Hedges 
V.  Madison  County,  6  111.  306;  Fleece 
V.  Russell,  13  111.  31;  Gardner  v.  Dwell- 
ing House  Ins.  Co.,  44  III.  App.  156; 
Maguire  v.  Woods,  33  111.  App.  638. 

Indiana. — Slagle  v.  Bodmer,  58  Ind. 
465;  Newell  V.  Gatling,  7  Ind.  147; 
Brannock  v.  Stocker,  76  Ind.  573. 

Iowa. — Quinn  v.  Capital  Ins.  Co.,  82 
Iowa  550;  Goldsmith  v.  Wilson,  82 
Iowa  720. 

Maine. — Holt  v.  Barrett,  29  Me.  76; 
English  V.  Sprague,  32  Me.  243;  Giles 
V.  Vigereaux,  32  Me.  565;  Roberts  v. 
O'Conner,  33  Me.  496;  State  v.  Jack- 
son, 33  Me.  259. 

Maryland. — State  v.  Easton  Social, 
etc.,  Club,  72  Md.  297;  Kearney  v. 
State,  46  Md.  424;  Tawes  v.  Tyler,  71 
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be  entered  on  the  demurrer,*  or  where  a  party  elects  to  stand 


Md.  506;  Griffee  v.  Mann,  62  Md.  253; 
Av'heeler  v.  State,  7  Gill  (Md.)  33; 
Boetler  v.  State,  7  Gill  &  J.  (Md.)  113; 
Hazlehurst  v.  Morris,  28  Md.  67; 
Welch  V.  Davis,  7  Gill  (Md.)  366; 
Forwood  V.  State,  49  Md.  538;  Neff  v. 
.State,  57  Md.  391;  Stoddert  v.  New- 
man, 7  Har.  &  J.  (Md.)  251. 

Massachusetts. — Stetson  v.  Exchange 
Bank,  7  Gray  (Mass.)  425;  Maher  v. 
Dougherty,  11  Gray  (Mass.)  16;  Case 
V.  Ladd,  2  Allen  (Mass.)  130;  Kellogg 
V.  Kimball,  122  Mass.  163. 

Michigati. — Blackwood  v.  Van  Vleet, 
ID  Mich.  398;  Clark  v.  North  Muske- 
gon, 86  Mich.  29;  Perkins  v.  Keating, 
28  Mich.  269;  Kingsbury  v.  Kings- 
bury, 20  Mich.  212 ;  Bennett  v. 
Nichols,  12  Mich.  22;  Kirchner  v. 
Wood,  48  Mich.  199;  Tuck  v.  Soule, 
55  Mich.  128;  Babcock  v.  Mcjury,  76 
Mich.  316;  Taylor  v.  Taylor,  87  Mich. 
64. 

Minnesota. — State  v.  Abresch,  42 
Minn.  202;  Hawke  v.  Deuel,  2  Minn. 
58;  Wakefield  v.  Spencer,  8  Minn. 
376. 

Mississippi.  —  Ileckjngbottom  v. 
Shell,  3  Smed.  &  M.  (Miss.)  588. 

Missouri. — Palmer  v.  Crane,  8  Mo. 
6iq;  Robinson  v.  Morgan  County  Ct., 
32  Mo.  428;  Berry  v.  Zimmerman,  43 
Mo.  215;  Anderson  v.  Moberly,  46  Mo. 
191;  Caulfield  v.  Parish,  24  Mo.  App. 
no;  State  v.  Howell,  58  Mo.  583;  Na- 
tional Banking,  etc.,  Co.  v.  Knapp,  55 
Mo.  154;  Rubey  v.  Shain,  51  Mo.  116; 
Hawkins  v.  Massie,  62  Mo.  552. 

New  York.  —  Newell  Mfg.  Co.  v. 
Grunwald  (City  Ct.),  i  N.  Y.  Supp. 
434;  Robinson  v.  Hall,  35  Hun  (N. 
Y.)  2t4;  Dick  v.  Livingston,  41  Hun 
(N.  Y.)  455;  Uhler  v.  Ryer  (City  Ct.), 
2  N.  Y.  Supp.  729. 

North  Carolina. — Bazemorez/.  Bridg- 
ers,  105  N.  Car.  191. 

Oregon. — Kearns  v.  Follansby,  15 
Oregon  596. 

Tennessee. — Joslyn  v.  Sappington,  i 
Tenn.  222;  Cowan  v.  East  Tennessee, 
etc.,  R.  Co.,  6  Baxt.  (Tenn.)  69;  Gur- 
ley  V.  Newport  News,  etc.,  R.  Co.,  91 
Tenn.  486. 

Utah. — Smith  v.  McEvoy,  8  Utah  58. 
Virginia. — Lancaster   v.  Lancaster, 
86  Va.  201. 

IVashington. — Tripp  v.  Magnus,  i 
Wash.  22  ;  Potvin  v.  McCorvey,  i 
Wash.  389. 

Wisconsin. — Stevens  v.  Sholes,  72 
Wis.  214. 


Wyomittg. — Menardi  v.  Omalley,  3 
Wyo.  327. 

United  States. — De Armas  v.  U.  S. ,  6 
How.  (U.  S.)  103;  Barker  v.  Craig, 
127  U.  S.  213. 

Georgia.  —  Under  Georgia  Code,  § 
4250,  allowing  an  appeal  from  a  deci- 
sion adverse  to  plaintiff  in  error,  where 
it  would  have  been  a  final  disposition 
of  the  case  if  rendered  as  claimed  by 
the  plaintiff  in  error,  an  appeal  may 
be  taken  from  a  judgment  overruling 
a  general  demurrer  to  a  declaration, 
although  the  case  is  still  pending  in 
the  trial  court.     Augusta  v.  Lombard, 

86  Ga.  165;  Augusta  Factory  v.  Davis, 

87  Ga.  648. 

In  Criminal  Cases. — Thus  no  appeal 
will  lie  in  criminal  cases  from  demur- 
rer until  after  final  judgment.  Neff 
V.  State,  57  Md.  391. 

Failure  to  Answer. — An  appeal  may 
be  taken  from  a  judgment  entered  on 
a  failure  to  answer  where  defendant's 
demurrer  is  overruled  and  leave  to 
answer  given.  Smith  v.  Barnum  (Su- 
preme Ct.),  3  N.  Y.  Supp.  476;  or  upon 
an  order  directing  judgment  on  ac- 
count of  the  frivolousness  of  the  de- 
murrer. Manufacturers',  etc.,  Bank  v. 
Kiersted,  6  Daly  (N.  Y.)  160. 

Appeal  from  Justice  of  Peace.  —  In 
Maine  a  case  appealed  from  a  justice 
to  the  District  Court  cannot  be  brought 
to  the  Supreme  Court  on  demurrer  in 
law.      Holt  V.  Bauer,  29  Me.  76. 

MicMgan. — How.  Stat. ,  §  6737,  allow- 
ing an  appeal  from  an  order  overruling 
special  demurrers,  does  not  allow  an 
appeal  from  an  order  overruling  a 
special  and  general  demurrer.  Turck 
V.  Soule,  55  Mich.  128. 

Statutory. — Unless  given  by  statute, 
as  in  Massachusetts,  from  a  judgment 
sustaining  a  demurrer  to  the  sub- 
stance of  a  pleading.  Amherst,  etc., 
R.  Co.  V.  Watson,  4  Gray  (Mass.) 
61. 

Withdrawal. — An  order  overruling  a 
demurrer,  with  leave  to  withdraw  and 
answer  over  on  payment  of  costs,  is 
not  appealable.  Campbell  v.  New 
York  Cotton  Exchange,  47  N.  Y. 
Super.  Ct.  558;  Cameron  v.  Equitable 
L.  Assur.  Soc,  45  N.  Y.  Super.  Ct. 
628 ;  Cambridge  Valley  Nat.  Bank 
V.  Lynch,  76  N.  Y.  514;  Garner  v. 
Harmony  Mills,  45  N.  Y.  Super  Ct. 
148. 

1.  James  v.  Moseley,  47  Ala.  299; 
Norris  v.  Lemen,  28  W.  Va.  336. 
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upon  his  demurrer  and  refuses 
cordingly  ends  the  case  and  will 

An  order  overruling  a  demurrer  with 
or  without  leave  to  answer,  or  sustain- 
ing a  demurrer  with  or  without  leave 
to  amend,  and  directing  either  final  or 
interlocutory  judgment,  is  but  an  or- 
der, and  no  appeal  lies  until  final 
judgment  has  been  entered.  Church 
V.  American  Rapid  Tel.  Co.,  47  N.  Y. 
Super.  Ct.  558;  Baltimore,  etc.,  R.  Co. 
V.  Arthur,  17  N.  Y.  Wkly.  Dig.  388; 
Lovatt  V.  Watson,  52  N.  Y.  Super.  Ct. 
544;  Smith  V.  Cornell,  53  N.  Y.  Super. 
Ct.  234;  Gray  v.  Rothschild,  13  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  359; 
Kaiser  v.  Independent  Accumulating 
Fund,  etc.,  52  N.  Y.  Super.  Ct.  557; 
Welch  V.  Piatt,  32  Hun  (N.  Y.)  194; 
Whitman  v.  Nicol,49  How.  Pr.  (N.  Y. 
Super.  Ct.)  88;  Armstrong  v.  Weed,  62 
N.  Y.  250. 

1.  Cowen  V.  Boone,  48  Iowa  350; 
Arnold  v.  Kreutzer,  67  Iowa  214; 
Hampton  v.  Jones,  58  Iowa  320; 
Spears  v.  Bond,  79  Mo.  467. 

As  where  a  defendant  may  enter 
judgment  in  his  favor  on  the  merits 
where  his  demurrer  is  sustained. 
.(Etna  Ins.  Co.  v.  Swift,  12  Minn.  437. 

Minnesota. — In  Minnesota  an  appeal 
lies  from  any  order  made  upon  a  de- 
murrer under  Laws  1S61,  ch.  21,  pp. 
131-2;  Sons  of  Temperance  v.  Brown, 
9  Minn.  151. 

Idaho. — Orders  denying  a  motion  to 
overrule  a  demurrer  or  discharge  a  re- 
ceiver, or  granting  a  motion  to  adopt 
a  referee's  report,  are  not  appealable 
in  Idaho.  Jones  v.  Quayle  (Idaho, 
1893),  32  Pac.  Rep.  1134. 

New  York. — An  order  overruling  or 
sustaining  a  demurrer  is  not  appeal- 
able to  Court  of  Appeals,  Elwell 
V.  Johnson,  74  N.  Y.  80;  People  v. 
Benedict,  47  N.  Y.  667;  Coit  v.  Stew- 
art, 50  N.  Y.  17;  Wood  V.  Lambert,  3 
Sandf.  (N.  Y.)  724;  Bentley  z/.  Jones,  4 
How.  Pr.  (N.  Y.  Supreme  Ct.)  335; 
King  V.  Stafford,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  30;  Bruce  v.  Pinckney, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  397; 
Dolph  V.  White,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  275;  Bauman  v.  New 
York  Cent.  R.  Co.,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  21S;  Perkins  v.  Farn- 
ham,  ID  How.  Pr.  (N.  Y.)i2o;  Joannes 
V.  Day,  3  Robt.  (N.  Y.)  650;  Ferris 
V.  Aspinwall,  10  Abb.  Pr.  N.  S.  (N. 
Y.  Ct.  App.)  137;  it  can  only  be  re- 
viewed on  appeal  from  the  final  judg- 
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to  plead,  a  judgment  entered  ac- 
sustain  an  appeal.* 

ment,  Cambridge  Valley  Nat.  Bank 
V.  Lynch,  76  N.  Y.  514;  Garner  v. 
Harmony  Mills,  45  N.  Y.  Super.  Ct. 
148;  Cameron  v.  Equitable  L.  Assur. 
Soc,  45  N.  Y.  Super.  Ct.  628;  Miller  v. 
Sheldon,  15  Hun  (N.  Y.)  220;  Lacus- 
trine Fertilizer  Co.  v.  Lake  Guano,  etc.. 
Fertilizer  Co.,  16  Hun  (N.  Y.)  484;  El- 
well V.  Johnson,  74  N.  Y.  80. 

Order  of  General  Term. — A  judgment 
of  the  general  term  of  the  Supreme 
Court  affirming  a  special-term  order 
sustaining  defendant's  demurrer  to  a 
complaint,  with  leave  to  amend  on 
payment  of  costs,  is  not  final  or  ap- 
pealable without  a  certificate  of  the 
general  -term,  as  provided  by  N.  Y. 
Code  Civ.  Pro.,  §  190,  sub.  4;  John- 
son V.  Union  Switch,  etc.,  Co.,  125 
N.  Y.  720;  Elwell  V.  Johnson,  74  N. 
Y.  80;  or  overruling  a  demurrer  to 
a  complaint  giving  leave  to  answer 
while  the  privilege  to  answer  con- 
tinues. Ford  V.  Turner,  5  Duer  (N. 
Y.)  6S4:  Phipps  V.  Van  Cott,  4  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  90;  Lewis  v. 
Acker.  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)4i4. 

Final  judgment  must  be  entered  on 
an  order  overruling  and  sustaining  a 
demurrer  before  an  appeal  can  be 
taken  to  the  Court  of  Appeals.  Fer- 
ris V.  Aspinwall,  10  Abb.  Pr.  N.  S, 
(N.  Y.  Ct.  App.)  137;  Adams  v.  Fox, 
27  N.  Y.  640;  Paddock  v.  Springfield, 
etc.,  Ins.  Co.,  12  N.  Y.  59!. 

The  general  term  of  the  Supreme 
Court  will  review  a  special-term  in- 
terlocutory decision  sustaining  or 
overruling  a  demurrer.  Reynolds  v. 
Freeman,  4  Sandf.  (N.  Y.)  702;  Nolton 
V.  Western  R.  Corp.,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  97;  Hand  v.  Colum- 
bia County,  31  Hun  (N.  Y.)  531. 

A  judgment  of  the  general  term  of 
the  City  Court  of  New  York  aflSrm- 
ing  a  special-term  interlocutory  judg- 
ment sustaining  a  demurrer  with 
leave  to  plead  anew,  is  not  appealable 
to  the  general  term  of  the  Court  of 
Common  Pleas.  The  general  term 
of  the  City  Court  must  direct  a  final 
judgment  before  an  appeal  can  be 
taken.  Knickerbocker  Co.  v.  Ros- 
kopf  (C.  PI.),  19  N.  Y.  Supp.  391; 
Fuller  V.  Tuska  (C.  PI.),  17  N.  Y. 
Supp.  356. 

Irregular  Judgment. — A  judgment  is 
irregularly   «ntered   upon   a   decision 
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In  Equity. — In  Maryland  an  order  overruling  or  sustaining  a 
demurrer  to  an  entire  bill  in  equity  is  held  appealable,  as  in  the 
nature  of  a  final  decree.  If  the  demurrer  is  sustained,  the  com- 
plainant is  out  of  court ;  if  overruled,  the  court,  by  its  order  to 
that  effect,  determines  in  favor  of  the  complainant  and  against  the 
defendant  the  disputed  right  of  the  former  to  proceed  in  equity 
upon  the  case  made  by  his  bill.* 

Dismissal. — And  where  the  decision  sustaining  a  demurrer  also 
dismisses  the  bill  it  is  final  and  appealable.* 

sustaining  one  ground  of  a  demurrer, 
but  leaving  the  rest  undetermined; 
and  the  remedy  is  not  by  appeal,  but 
motion  to  vacate  the  judgment.  Rob- 
inson V.  Hall,  35  Hun  (N.  Y.)  215; 
Masters  v.  Barnard,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  113;  Belknap  v.  Mc- 
Intyre,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  366;  Bucking  v.  Hauselt,  9  Hun 
(N.  Y.)  633;  Brevoort  v.  Brevoort,  40 
N.  Y.  Super.  Ct.  211. 

Demurrer  to  Complaint.— So  a  judg- 
ment sustaining  a  demurrer  to  a  com- 
plaint and  taxing  plaintiff  with  costs 
of  motion  is  not  appealable,  Eslava 
V.  Jones,  79  Ala.  287;  nor  an  order  or 
decree  overruling  a  demurrer  to  a 
bill  in  chancery.  Babcock  v.  Mcjury, 
76  Mich.  316. 

1.  Chappell  V.  Funk,  57  Md.  472; 
Wolf  V.  Wolf,  2  Har.  &  G.  (Md.)  382; 
Young  V.  Lyons,  8  Gill  (Md.)  162; 
Williams  v.  West,  2  Md.  174;  Maddox 
V.  White,  4  Md.  72;  Broadbent  v. 
State,  7  Md.  416;  Griffin  v.  Merrill,  10 
Md.  364;  Wilson  v.  Wilson,  23  Md. 
162;  Kunkel  v.  Markell,  26  Md.  390; 
Collateral  Security  Bank  v.  Fowler, 
42  Md.  393;  Trego  v.  Skinner,  42  Md. 
426. 

Nebraska. — And  in  Nebraska,  where 
a  demurrer  to  the  whole  petition  is 
sustained.  Arnold  v.  Baker,  6  Neb. 
134;  Stewart  v.  Carter,  4  Neb.  564. 

2.  Barclay    v.    Spragins,    80    Ala. 

357- 

Complaint. — So  an  order  dismissing 
a  complaint  on  demurrer,  where  the 
plaintiff  does  not  plead  over,  is  final. 
Scheiffelin  v.  Weatherred,  19  Oregon 
172. 

Costs. — Where  a  demurrer  is  sus- 
tained and  pleading  dismissed  unless 
costs  are  paid  within  a  prescribed  time 
and  amendment  made,  rfo  appeal  can 
be  taken  until  the  time  has  expired. 
Clark  V.  North  Muskegon,  86  Mich. 
29. 

Bill  of  Eeview. — Or  where,  on  de- 
murrer, a  bill  of  review  has  been  dis- 


missed an  appeal  lies.  Saunders  v. 
Gregory,  3  Heisk.  (Tenn.)  567. 

Special  Plea. — The  refusal  of  the 
court  to  allow  a  special  plea  to  be 
filed  after  a  demurrer  to  pleas  is  sus- 
tained, is  appealable.  Wallace  v.  Wil- 
kinson, 73  Md.  128. 

South  Dakota. — By  sub.  3,  §  52,  36 
Comp.  Laws  South  Dakota,  an  or- 
der sustaining  or  overruling  a  de- 
murrer is  appealable  before  final  judg- 
ment. Ross  V.  Wait  (S.  Dak.,  1892),  51 
N.  W.  Rep.  867. 

But  a  ruling  on  the  introduction  of 
evidence  objected  to,  on  the  ground 
that  the  complaint  does  not  state  a 
cause  of  action,  is  not  appealable  as  a 
decision  on  a  demurrer.  Ross  v. 
Wait  (S.  Dak.,  i892),5i  N.W.  Rep.  867. 

Motion  to  Strike  Out. — An  appeal  from 
an  order  denying  a  motion  to  strike 
out  a  complaint  as  frivolous  is,  in 
effect,  an  appeal  from  an  order  sus- 
taining a  demurrer.  Lander  v.  Hall, 
69  Wis.  326. 

South  Carolina. — In  South  Carolina 
an  appeal  may  be  taken  from  an  order 
sustaining  or  overruling  a  demurrer. 
Hammond  v.  Port  Royal,  etc.,  R.  Co., 
15  S.  Car.  3^;  Elliott  v.  Pollitzer,  24 
S.  Car.  81;  National  Exch.  Bank  v. 
Stelling,  32  S.  Car.  106. 

Extending  Time. — An  order  extend- 
ing the  time  in  which  to  demur  is  un- 
appealable. People  V.  Tweed,  63  N. 
Y.  194- 

Withdrawal. — Where  final  judgment 
has  been  entered  on  a  decision  sus- 
taining a  demurrer,  with  leave  to 
plead  unavailed  of,  an  order  refusing 
leave  to  withdraw  the  demurrer  and 
plead  is  unappealable.  Fisher  v. 
Gould,  81  N.  Y.  228. 

Plea  in  Abatement  —  Missouri.  — 
Where  the  decision  on  a  plea  in 
abatement  is  against  the  defendant  no 
appeal  will  lie.  Metzenberger  v. 
Keil,  31  Mo.  App.  130;  Hubbard  v. 
Quisenberry,  28  Mo.  App.  20;  Bagley 
V.  Kelley,  38  Mo.  App.  623. 


117 


Appealable  Judgments 


APPEALS. 


and  Orders. 


17.  Provisional  Remedies — a.  Judgments  in  Attachment 
Proceedings — (i)  Generally. — A  judgment  in  attachment  pro- 
ceedings merely  auxiliary  to  the  main  action  is  interlocutory  and 
unappealable  before  final  judgment  therein  ;*  but  where  the 
whole  record  is  before  the  court,  errors  may  be  assigned  on  the 
judgment  in  attachment  alone.* 


Massachtisetts. — In  Massachusetts  no 
appeal  lies  from  the  decision  of  the 
Superior  Court  on  pleas  in  abatement. 
Young  V.  Providence,  etc.,  Steamship 
Co.,  150  Mass.  550;  Bartol  z^.Stanwood, 
7  Cush.  (Mass.)  115;  Morey  v.  Whitten- 
ton  Mills,  8  Cush.  (Mass.)  374;  Willard 
V.  Stone,  13  Gray  (Mass.)  475;  Black- 
mer  v.  Davis,  16  Gray  (Mass.)  120; 
Richmond  v.  Whittlesey,  2  Allen 
(Mass.)  230;  Stackpole  v.  Hunt,  9  Al- 
len (Mass.)  539;  Hamlin  v.  Jacobs,  99 
Mass.  500;  Houghton  v.  Ware,  113 
Mass.  49;  Wildes  v.  Marshall,  117 
Mass.  311;  Rutland  County  Nat.  Bank 
V.  Johnson,  155  Mass.  43;  Guild  v. 
Bonnemort,  156  Mass.  522. 

1.  Alabama. — Bray  v.  Laird,  44  Ala. 
295;  Ellison  V.  Mounts,  12  Ala.  472; 
Terry  v.  Hughes,  93  Ala.  432. 

California. — O'Connor  v.  Blake,  29 
Cal.  315;  Loveland  v.  Alvord  Consol. 
Quartz  Min.  Co..  76  Cal.  564;  Allender 
V.   Fritbs,  24  Cal.  447. 

Indiana. — State  v.  Miller,  63  Ind. 
476;  Excelsior  Fork  Co.  v.  Lukens,  38 
Ind.  438;  Abbott  v.  Zeigler,  9  Ind.  511. 

Iowa. — Brown  v.  Harris.  2  Greene 
(Iowa)  507;  Harrow  v.  Lyon,  3  Greene 
(Iowa)  157. 

Louisiana. — State  v.  Lewis,  42  La. 
Ann.  847. 

Maryland.  —  Higgins  v.  Grace,  59 
Md.  374;  Hagerstown  FirSt  Nat.  Bank 
V.  Weckler,  52  Md.  39;  Baldwin  v. 
Wright,  3  Gill  (Md.)24i;  Mitchell  v. 
Chestnut,  31  Md.  521;  Parkhurst  v. 
Baltimore  Citizens'  Nat.  Bank,  61  Md. 

257- 

Massachusetts. — Suydam  v.  Hugger- 
ford,  23  Pick.  (Mass.)  470;  Clap  v. 
Bell,  4  Mass.  100. 

Michigan.  —  Ra-y  v.  Gore  (Mich., 
1888),  36  N.  W.  Rep.  739- 

Mississippi. — Carr  v.  Coopwood,  24 
Miss.  256. 

Missouri. — Jones  v.  Snodgrass,  54 
Mo.  597;  Walser  v.  Haley,  61  Mo.  445; 
Wirt  V.  Dinan,  41  Mo.  App.  236;  An- 
derson V.  Moberly,  46  Mo.  191;  Met- 
zenberger  v.  Keil,  31  Mo.  App.  130; 
Davis  V.  Perry,  46  Mo.  449;  Jones  v. 
Evans,  80  Mo.   565;    Knapp  v.  Joy,  9 


Mo.  App.  47;  Fagley  v.  Vail,  11  Mo. 
App.  601. 

Nebraska. — Wilson  v.  Shepherd,  15 
Neb.  15. 

N'ew  Hampshire. — York  v.  Sanborn, 
47  N.  H.  404;  Littlefield  v.  Davis,  62 
N.  H.  492. 

Ne7v  York. — Blynn  v.  Smith  (Su- 
preme Ct.),  4  N.  Y.  Supp.  306. 

Oregon. — Van  Voorhies  v.  Taylor,  24 
Oregon  247. 

Pennsylvania. — Lewis  v.  Wallick,  3 
S.  &  R.  (Pa.)  410. 

Tennessee.  —  Younger  v.  Younger, 
90  Tenn.  25. 

Vermont. — Johnson  v.  Edson,  2  Aik. 
(Vt.)  302. 

Washington. — Windt  v.  Banniza,  2 
W^ash.  147. 

Such  judgments  are  reviewable  only 
on  appeal  from  a  final  judgment. 
Duncan  v.  Forgey,  25  Mo.  App.  310; 
Metzenberger  v.  Keil,  31  Mo.  App. 
130. 

When  Final. — Where  a  judgment  in 
attachment  discharges  a  party  from 
the  entire  cause,  it  is  final  and  appeal- 
able, Wirt  V.  Dinan,  41  Mo.  App.  241; 
as  an  order  quashing  an  attachment 
and  dismissing  a  suit.  Smith  v.  El- 
liot, 3  Martin  (La.)  370. 

Florida. — In  Florida  an  order  dis- 
solving an  attachment  is  held  final  for 
purposes  of  appeal,  although  the  orig- 
inal proceedings  are  not  dismissed. 
Williams  v.  Hutchinson,  26  Fla.  513; 
Jeffreys  v.  Coleman,  20  Fla.  538.  But 
an  order  refusing  to  dissolve  is  not 
appealable.  Harrison  v.  Thurston, 
II  Fla.  307;  Marshall  v.  Ravisies,  22 
Fla.  583;  Forbes  v.  Porter,  23  Fla.  47. 

2.   State  V.  Miller,  63  Ind.  476. 

North  Carolina. — The  denial  of  a 
motion  to  dismiss  an  attachment  or  to 
vacate  an  order  of  arrest  is  appealable, 
as  affecting  a  substantial  right.  Shel- 
don V.  Kivett,  no  N.  Car.  411;  Roulhac 
V.  Brown,  87  N.  Car.  i. 

But  an  order  granting  leave  to 
amend  an  affidavit  for  attachment  is 
unappealable.  Sheldon  v.  Kivett,  IIO 
N.  Car.  411. 

Foreign      Attachment.  —  An      ordei 
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Plea  in  Abatement. — Where  no  appeal  has  been  taken  from  the 
judgment  on  the  merits,  no  review  can  be  had  of  a  judgment 
sustaining  an  attachment  on  a  plea  in  abatement  made  by  de- 
fendant.* 

(2)  Affecting  a  Substantial  Right. — Orders  granting  an  attach- 
ment,^ or  granting  ^  or  refusing  to  grant  a  motion  to  vacate, 
set  aside,  or  dissolve  an  attachment,  are  appealable  under  statutes 
allowing  appeals  from  orders  affecting  a  substantial  right  or  in- 
volving the  merits  of  the  action.*     See  article  Attachment. 


quashing  or  refusing  to  quash  a  for- 
eign attachment  is  not  appealable, 
Brown  v.  Ridgway,  10  Pa.  St.  42;  Mc- 
Elroy  V.  Dwight,  7  Leg.  Gaz.  (Pa.) 
313;  Lindsley  v.  Malone,  23  Pa.  St.  24; 
nor  dissolving  the  same,  Miller  v. 
Spreeher,  2  Yeates  (Pa.)  162. 

New  York. — No  appeal  lies  to  the 
Court  of  Appeals  from  an  order  vacat- 
ing an  attachment.  Sarwell  v.  Field, 
68  N.  Y.  341. 

1.  Osborne  v.  Farmers'  Mach.  Co., 
114  Mo.  579;  Metzenberger  z/.  Keil,  31 
Mo.  App.  130;  Mackey  v.  Hyatt,  42 
Mo.  App.  443;  State  v.  Smith,  105  Mo. 
6;  Fagley  v.  Vail,  11  Mo.  App.  601; 
Duncan  v.  Forgey,  25  Mo.  App.  310. 

Missouri.  —  Under  Rev.  Stat.  1889, 
§  562,  a  plaintiff  may  appeal  from  a 
judgment  against  him  on  a  plea  in 
abatement  in  an  attachment  proceed- 
ing. Osborne  z*.  Farmers' Mach.  Co., 
114  Mo.  579. 

Undertaking  in  Attachment. — An  or- 
der increasing  the  amount  of  an  under- 
taking upon  which  an  attachment  is 
issued  is  not  appealable.  Riggs  v. 
Cleveland  R.  Co.,  21  N.  Y.  Wkly.  Dig. 

45- 

Discharging  Attachment. — A  statute 
which  gives  a  right  of  appeal  in  "  all 
actions  and  proceedings  "  does  not  in- 
clude an  order  discharging  an  attach- 
ment, as  it  is  only  ancillary.  Windt 
V.  Banniza,  2  Wash.  147. 

To  Show  Cause. — An  appeal  lies  from 
the  discharge  of  a  rule  on  the  sheriff 
to  show  cause  why  he  does  not  release 
attached  property.  Lecesne  v.  Cottin, 
10  Martin  (La.)  174. 

Certiorari. — In  Grim's  Appeal,  log 
Pa.  St.  391,  it  was  held  that  as  pro- 
ceedings to  dissolve  an  attachment 
were  purely  statutory,  they  could  be 
reviewed  only  on  certiorari. 

Motion  to  Postpone. — An  order  deny- 
ing appellant's  motion  to  postpone 
plaintiff's  attachment  to  his  own  is  not 
appealable.  Sutton  v.  Stevens,  41  Mo. 
App.  46. 


2.  Steele  v.  Raphael  (Supreme  Ct.), 
37  N.  Y.  St.  Rep.  623. 

3.  Scott  V.  White,  Thomp.  Cas. 
(Tenn.)  38;  Allen  v.  Meyer,  73  N.  Y. 
i;  Claflin  v.  Baere,  80  N.  Y.  642;  Tracy 
V.  Selma  First  Nat.  Bank,  37  N.  Y. 
523;  Yates  V.  North,  44  N.  Y.  271; 
Wright  V.  Rowland,  4  Keyes  (N.  Y.) 
165;  Dunlop  V.  Patterson  F.  Ins.  Co., 
74  N.  Y.  145;  Thompson  v.  Dater,  57 
Hun  (N.  Y.)  316;  Steele  v.  Raphael 
(Supreme  Ct.),  37  N.  Y.  St.  Rep.  623; 
Achelis  v.  Kalman,  60  How.  Pr.  (N. 
Y.  C.  PI.)  491;  Hyde  z/.  Jenkins,  6  La. 
435;  Watson  V.  Sullivan,  5  Ohio  St. 
42;  Cincinnati,  etc.,  R.  Co.  v.  Sloan, 
31  Ohio  St.  i;  Adams  County  Bank  z'. 
Morgan,  26  Neb.  148;  Turpin  v.  Coates, 
12  Neb.  321;  Snavely  v.  Abbott  Buggy 
Co.,  36  Kan.  106;  Chappell  v.  Comins, 
44  Kan.  743;  Williams  v.  Hutchinson, 
26  Fla.  513;  Jeffreys  v.  Coleman,  20 
Fla.  536;  Kennedy  v.  Mitchell,  4  Fla. 
457;  Couldren  v.  Caughey,  29  Wis.  317. 

New  York. — Such  orders  are  appeal- 
able tothe  general  term  of  the  Supreme 
Court,  but  not  to  the  Court  of  Ap- 
peals, Allen  V.  Meyer,  73  N.  Y.  i; 
Claflin  V.  Baere,  80  N.  Y.  642;  Catlin 
V.  Ricketts,  91  N.  Y.  668;  National 
Shoe,  etc..  Bank  v.  Mechanics'  Nat. 
Bank,  89  N.  Y.  440;  Bate  v.  McDowell, 
97  N.  Y.  646;  Thorington  v.  Merrick, 
loi  N.  Y.  5;  Wenzell  v.  Morrisey,  115 
N.  Y.  665;  unless  a  question  of  law  is 
presented  by  a  failure  of  the  affidavits 
to  present  a  case  within  the  statutory 
provisions  allowing  attachment  to 
issue,  Yates  v.  North,  44  N.  Y.  271; 
Tracy  v.  Selma  First  Nat.  Bank,  37 
N.  Y.  523;  Haebler  v.  Bernharth,  115 
N.  Y.  459- 

Minnesota. — An  order  discharging 
an  attachment  upon  a  bond,  given  as 
security  in  its  place,  is  appealable  in 
Minnesota.  Gale  v.  Seifert,  39  Minn. 
171. 

4.  Seville  v.  Wagner,  46  Ohio  St. 
52;  Ranft  V.  Young  (Nev.,  1893),  32 
Pac.  Rep.  490;  Mudge  v.  Steinhart,  78 
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b.  Orders  of  Arrest. — A  decision  granting  or  refusing  to 
grant  an  order  of  arrest  is  not  a  final  judgment,  nor  appealable, 
except  by  statute.*  Where  an  appeal  may  be  taken  from  an  in- 
terlocutory order  affecting  a  substantial  right,  such  a  decision  is 
appealable;*  or  denying  a  motion  to  vacate  such  an  order;* 
or  an  order  allowing  bail  to  surrender  their  principal  in  exonera- 
tion ;*  or  extending  the  time  for  such  surrender  ;*  or  denying 
a  motion  that  an  undertaking  given  on  arrest  of  the  defend- 
ant be  delivered  up,  and  an  exoneretur  entered®  discharging  a 
Cal.  34;  Red  River  Valley  Nat.  Bank     Cal.  Code  Civ.  Pro.,  §  963.    Mudge  v. 


Freeman,  i  N.  Dak.  196. 

South  Dakota. — In  South  Dakota  an 
appeal  may  be  taken  from  an  order 
discharging,  continuing,  refusing,  or 
modifying  an  attachment  before  final 
judgment.  Quebec  Bank  v.  Carroll, 
I  S.  Dak.  I. 

Kansas — Nebraska. — In  Kansas  and 
Nebraska  orders  granting  a  motion  to 
discharge  an  attachment  are  appeal- 
able before  final  judgment,  but  not 
orders  refusing  to  dissolve.  Root  v. 
State  Bank,  30  Neb.  772;  Chappell  v. 
Comins,  44  Kan.  743;  Snavely  v.  Ab- 
bott Buggy  Co.,  36  Kan.  105;  Hotten- 
stein  V.  Conrad,  5  Kan.  249;  Kansas 
Rolling  Mill  Co.  v.  Atchison,  etc., 
R.  Co.,  31  Kan.  90;  Simpson  v.  Kirsch- 
baum,  43  Kan.  36. 

Nevada. — Under  Gen.  Stat.  Nevada, 
1887,  p.  91,  an  appeal  may  be  taken 
from  an  order  dissolving  or  refusing 
to  dissolve  an  attachment.  Ranft  v. 
Young,  21  Nev.  401. 

But  where  the  defendant  recovered 
judgment  in  an  attachment  suit  under 
a  statute  (§  3160,  Gen.  Stat.  Nevada) 
which  provided  that  such  judgment 
should  discharge  per  se  the  order  of 
attachment,  the  order  denying  a  mo- 
tion to  vacate  the  attachment  is  unap- 
pealable, since  the  judgment  dissolves 
the  attachment  without  an  express 
order.     Ranft  v.  Young,  21   Nev.  401. 

Louisiana. — An  order  overruling  a 
motion  to  dissolve  an  attachment  is 
not  appealable  unless  appellant  shows 
irreparable  injury.  Powell  f.  Hopson, 
12  La.  Ann.  615;  Hart  v.  Philips,  i 
Rob.  (La.)  223. 

Provisional  Remedies. — Under  a  stat- 
ute allowing  an  appeal  to  be  taken 
from  provisional  remedies  an  order 
discharging  or  vacating  an  attach- 
ment is  appealable.  Davidson  v. 
Owens,  5  Minn.  69;  Gale  v.  Seifert,  39 
Minn.  171. 

California. — An  appeal  may  be  taken 
from  an  order  discharging  or  refus- 
ing to  discharge  an  attachment  under 


Steinhart,  78  Cal.  34.  Irregularities 
as  to  its  inception  or  defects  of  form 
can  be  considered  only  on  direct  ap- 
peal from  such  order,  and  cannot  be 
considered  on  appeal  from  final  judg- 
ment.    Mudge  V.  Steinhart,  78  Cal.  34. 

Louisiana. — An  order  discharging  an 
attachment  need  not  be  signed  by  the 
judge  where  otherwise  appealable,  as 
the  statutory  requirement  for  signa- 
ture only  applies  to  final  judgments. 
Wickman  v.  Nalty,  41  La.  Ann.  284. 

Iowa. — Under  code  provisions  grant- 
ing the  right  of  appeal  in  special  or  in 
copendent  actions,  an  appeal  will  lie 
from  an  order  dissolving  or  sustaining 
an  attachment.  Code  1855;  Johnson  z/. 
Butler,  I  Iowa  459;  Berry  v.  Gravel, 
II  Iowa  135. 

Such  an  appeal  brings  up  the  main 
cause  for  review  only  so  far  as  is  nec- 
essary to  comprehend  and  dispose  of 
the  order.  Berry  v.  Gravel,  11  Iowa 
135. 

1.  Cline  V.  Harmon,  2  Wash.  155; 
Cline  57.  Burrichter,  2  Wash.  165;  Cline 
V.  Tacoma  Stove  Co. ,2  Wash.  164;  Peo- 
ple V.  Toal(Cal.,  1890),  23  Pac.  Rep. 
203. 

An  order  overruling  a  motion  to  va- 
cate an  order  of  arrest  is  interlocutory 
and  unappealable  except  by  statute. 
Whiteley  v.  Davis,  20  Neb.  504. 

Louisiana. — Orders  discharging  a 
debtor  from  arrest  are  appealable  as 
causing  an  irreparable  injury  to  the 
creditors.  State  v.  Lewis,  9  Martin 
(La.)  302;  Hyde  v.  Jenkins,  6  La.  435; 
Chardon  v.  Guimblotte,  i  La.  421;  Ex 
p.  Lafonta,  2  Rob.  (La.)  496;  State  v. 
Judge,  15  La.  531. 

2.  Wright  V.  Brown,  67  N.  Y.  i; 
Liddell  v.  Paton,  67  N.  Y.  393. 

3.  Morris  v.  Talcott,  96  N.  Y.  100. 

4.  Hall  z/.  Emmons,  39  How.  Pr.  (N. 
Y.  Super.  Ct.)  187. 

5.  Geneva  Bank  v.  Reynolds,  33  N. 
Y.  160. 

6.  Columbia  Ins.  Co.  v.  Force,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  353. 
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defendant  from  imprisonment  on  execution  against  the  person.* 
c.  Orders  Affecting  Receiverships — (i)  Generally. — An 
order  appointing  a  receiver  as  auxiliary  to  other  equitable  relief 
is  not  appealable  where  it  does  not  adjudicate  the  issues  or  divest 
legal  rights;*"*  nor  is  his  discharge  an  appealable  judgment  where 


1.  Matter  of  Brady,  69  N.  Y.  215; 
Chapin  v.  Foster,  loi  N.  Y.  i;  Levy  v. 
Salomon,  iq  Abb.  N.  Cas.  (N.  Y.  Ct. 
App.)  52;  Matter  of  Scrafford,  59  Hun 
<N.  Y.)  320. 

Court  of  Appeals,  New  York. — An  or- 
der relating  to  an  order  of  arrest  is  ap- 
pealable from  the  general  term  of  the 
Supreme  Court  to  the  Court  of  Appeals 
when  a  question  of  law  is  involved,  as 
distinct  from  an  exercise  of  discretion 
upon  the  facts,  Wright  v.  Brown,  67 
N.  Y.  i;  Clarke  v.  Lowrie,  82  N.  Y. 
580;  as  where  the  order  is  granted 
for  a  cause  not  authorized  by  law,  or 
upon  affidavits  insufficient  to  establish 
a  statutory  case,  Wright  v.  Brown, 
67  N.  Y.  I.  But  where  only  an  exer- 
cise of  discretion  is  involved  no  appeal 
can  be  taken  to  the  Court  of  Appeals. 
Brady  v.  Brundage,  59  N.  Y.  310; 
Clark  V.  Lowrie,  82  N.  Y.  580;  Mills 
V.  Hildreth,  81  N.  Y.  91;  Douglass  v. 
Haberstro,  82  N.  Y.  572. 

2.  East  and  West  Texas  Lumber  Co. 
V.  Williams,  71  Tex.  444;  Emmons  v. 
Garnett  (D.  C),  17  Wash.  L.  Rep.  82; 
Bayor  v.  Ewart,  37  111.  App.  318; 
Coates  V.  Cunningham,  80  111.  467; 
Farson  v.  Gorham,  117  111.  137;  Web- 
ber V.  Randall,  87  Mich.  58;  Duncan 
V.  Campau,  15  Mich.  415;  Sailing  v. 
Johnson,  25  Mich.  489;  Brown  z/.  Van- 
dermeulen,  41  Mich.  418;  Detroit  First 
Nat.  Bank  v.  Barnum  Wire,  etc.. 
Works,  58  Mich.  315;  Woerishoffer  v. 
North  River  Constr.  Co.,  99  N.  Y. 
398;  Ostrander  v.  Weber,  114  N.  Y. 
95;  Siney  v.  New  York  Consolidated 
Stage  Co.,  28  How.  Pr.  (N.  Y.  Supreme 
Ct.)48i;  Chapman  v.  Hammersley,  4 
Wend.  (N.  Y.)  173;  Ellicott  v.  Warford, 
4  Md.  80;  In  re  Colvin's  Estate,  3  Md. 
Ch.  280;  Nichols  V.  Perry  Patent  Arm 
Co.,iiN.  J.  Eq.  126;  Fargay  z'. Conrad, 
6H0W.  (U.  S.)204;  U.  S.  V.  JesusChrist 
Church,  5  Utah  394  ;  McCord  v.  Weil, 
29  Neb.  682;  Lacy's  Appeal,  30  Pitts. 
L.  J.  (Pa.)  275;  Kansas  Rolling  Mill  v. 
Atchison,  etc.,  R.  Co.,  31  Kan.  90; 
Stebbins  v.  Savage,  5  Mont.  253. 

As  where  a  receiver  is  appointed  to 
take  charge  of  property  pending  pro- 
ceedings on  a  bill  for  partition  where 
the   administrator   of  the  estate   had 


voluntarily    relinquished     possession. 
Duncan  v.  Campau,  15  Mich.  415. 

In  Ellicott  V.  Warford,  4  Md.  80, 
it  was  said  :  "  The  appointment  of  the 
receiver  does  not  determine  any  right 
nor  affect  the  title  of  either  party  in 
any  manner  whatever." 

New  York. — An  order  granted  in  an 
equitable  action  appointing  a  receiver, 
directing  him  to  sell  the  property,  and 
confirming  his  report  of  sale,  is  not  ap- 
pealable to  the  Court  of  Appeals.  Os- 
trander V.  Weber,  114  N.  Y.  96. 

Order  Restraining  Interference.  —  A 
court  which  appoints  a  receiver  of  the 
assets  of  an  insolvent  corporation  may, 
in  aid  of  such  appointment,  forbid  any 
after  interference  by  way  of  levy  and 
seizure  by  attachment  or  execution 
with  the  property  in  his  possession, 
and  the  exercise  of  such  right  is  dis- 
cretionary and  unappealable.  Woeris- 
hoffer V.  North  River  Constr.  Co.,  99 
N.  Y.  398. 

Where  Appealable.  —  An  order  ap- 
pointing a  receiver  is  held  appealable 
as  a  final  order  affecting  a  substantial 
right  in  Iowa.  Clark  v.  Raymond, 
84  Iowa  251;  Callanan  v.  Shaw.  19 
Iowa,  183;  Adair  v.  Wright,  16  Iowa 
385.. 

Minnesota.  —  Leary  v,  Graeff  (Minn., 
1883),  16  N.  W.  Rep.  395;  Knight  v. 
Nash,  22  Minn.  452. 

Florida. — Cunningham  v.  Tucker, 
14  Fla.  249;  Schultz  V.  Pacific  Ins.  Co., 
14  Fla.  73. 

Indiana  Receiverships.  —  Under  pro- 
visions of  Rev.  Stat.  1881,  ^  1231, 
an  appeal  may  be  taken  within  ten 
days  thereafter  from  an  order  appoint- 
ing or  refusing  to  appoint  a  receiver. 
Pressley  v.  Lamb,  105  Ind.  171;  Vance 
V.  Schayer,  76  Ind.  194. 

In  Supplementary  Proceeding*. — An  or- 
der appointing  a  receiver  in  supple- 
mentary proceedings  and  ordering 
property  to  be  transferred  to  him,  is 
"an  order  upon  a  summary  proceeding 
in  an  action  after  judgment,"  affecting 
a  substantial  right  within  the  meaning 
of  a  statute  allowing  an  appeal  from 
such  orders.  Knight  v.  Nash,  22  Minn. 
452;  but  not  a  mere  order  of  refer- 
ence or  an  order  to  appear  and  answer 
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his  appointment  determined  no  rights.*  Orders  refusing  to  re- 
move a  receiver,*  or  substituting  one  receiver  for  another,  are  not 
appealable.*     See  article  RECEIVERS. 

(2)  When  Appealable. — Where  a  judgment  appointing  a  receiver 
further  grants  the  prayer  of  the  bill  and  disposes  of  the  issues 
made  by  the  pleadings,  it  is  final  and  appealable."*  In  Virginia 
an  order  appointing  a  receiver  is  appealable  where  it  changes  the 
possession  and  control  of  property,*  and  in  Michigan,  where  it 
divests  a  party  of  the  possession  of  property  to  which  he  is  en- 
titled as  of  risht.® 


made  in  such  proceedings,  Roudeau  v. 
Beaumette,  4  Minn.  224. 

Mississippi. — An  appeal  does  not  lie, 
under  Code  Miss.  1880,  ^  2311,  al- 
lowing an  appeal  from  "  interlocu- 
tory orders  changing  the  possession  " 
from  an  order  of  a  chancellor  vacating 
absolutely  or  unconditionally  the  ap- 
pointment of  a  receiver,  and  directing 
a  return  of  the  property  to  the  per- 
son from  whom  it  was  taken.  Hanon 
V.  Weil,  6g  Miss.  476. 

In  Equity  Cause. — So  an  order  of  a 
court  of  equity  appointing  a  receiver 
until  a  controversy  about  a  will  can  be 
settled  in  a  probate  court,  is  interlocu- 
tory and  unappealable.  Emmons  v. 
Garnett  (D.   C),  17  Wash.  L.  Rep.  82. 

Vacating  Appointment.  —  An  order 
denying  a  motion  to  vacate  the  ap- 
pointment of  a  receiver  and  to  require 
him  to  pay  over  funds  in  his  hands,  is 
not  appealable  before  final  judgment. 
Boyd  V.  Cook,  40  Kan.  675. 

Injunction  Order. — An  order  granting 
an  injunction  and  appointing  a  re- 
ceiver without  fixing  the  rights  of  the 
parties  is  not  appealable.  East  and 
West  Texas  Lumber  Co.  v.  Williams, 
71  Tex.  444. 

1.  Washington  City,  etc.,  R.  Co.  v. 
Southern  Md.  R.  Co.,  55  Md.  156; 
Ellicott  V.  Warford,  4  Md.  80;  Cain  v. 
Warford,  7  Md.  282;  Parson  v.  Gor- 
ham,  117  ill.  137. 

2.  Hull  V.  Caughy,  66  Md.  104. 

3.  McKelsey  v.  Lewis,  3  Abb.  N. 
Gas.  (N.  Y.  Super.  Ct.)  61. 

Approval  of  Account. —  No  appeal  can 
be  taken  from  an  order  approving  an 
account  of  a  receiver  where  the  ac- 
count is  not  final  and  the  receivership 
continues.       Rochat   v.   Gee,    91    Cal. 

355. 

4.  Arnold  v.  Sinclair,  11  Mont. 
556. 

Thus  where  the  judgment  appointing 
a  receiver  grants  also  the  prayer  of  the 


bill  for  a  dissolution  of  a  partnership 
and  a  reference  to  state  an  account,  it 
is  appealable.  Arnold  v.  Sinclair,  11 
Mont.  556. 

5.  Shannon  v.  Hanks,  88  Va.  338. 

6.  Hodges  V.  McDuff,  6g  Mich.  76. 
See  also  Taylor  v.  Sweet,  40  Mich.  736; 
Duncan  z/.  Campau,  15  Mich.  415;  Barry 
V.  Briggs,  22  Mich.  201;  Simon  v. 
Schloss,  48  Mich.  233;  Perrin  v.  Lep- 
per,  56  Mich.  351;  Morey  z/.  Grant,  48 
Mich.  326;  Brown  v.  Ring,  77  Mich. 
165;  People  z/.  Jones,  33  Mich.  303;  Mc- 
Combs  V.  Merryhew,  40  Mich.  721; 
Webber  v.  Randall,  89  Mich.  531; 
Rankin  v.  Rothschild,  78  Mich.  10; 
Brown  v.  Vandermeulen,  41  Mich.  418; 
Sailing  V.  Johnson,  25  Mich.  489. 

Receiver's  Commissions. — An  order  fix- 
ing the  commissions  of  a  receiver 
under  N.  Y.  Code  Civ.  Pro.  §  3320, 
is  appealable  to  the  general  term  of 
the  Supreme  Court.  Hanover  Ins. 
Co.  V.  Germania  Ins.  Co.,  46  Hun  (N. 
Y.)3o8. 

Orders  Changing  Possession  are  appeal- 
able as  where  a  receiver  is  appointed 
to  take  charge  and  dispose  of  the 
property  of  a  surviving  partner  of  a 
firm,  Barry  v.  Briggs,  22  Mich.  201 ;  or 
to  take  charge  of  assets  of  an  estate 
pending  proceedings  on  a  bill  for  the 
removal  of  an  administrator,  Lewis 
V.  Campau,  14  Mich.  458. 

Washington. — An  application  in  a 
suit  against  an  insolvent  corporation 
for  permission  to  bring  an  action 
against  its  receiver  is  a  special  pro- 
ceeding, and  its  denial  a  final  and  ap- 
pealable order.  Meeker  v.  Sprague, 
5  Wash.  242. 

Ohio. — An  order  refusing  to  set  aside 
a  temporary  receiver  is  appealable  be- 
fore final  judgment.  Mercantile  Trust 
Co.  V.  .(Etna  Iron  Works,  4  Ohio  Cir. 
Ct.  Rep.  579. 

Compensation. — An  order  fixing  the 
compensation  of  a  receiver  is  an  ap- 
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d.  Decisions  Affecting  Injunctions  —  (i)  Generally^ 
Discretionary. — An  Older  granting,  refusing,  or  dissolving  an  injunc- 
tion before  final  hearing  is  an  interlocutory  order  resting  in  dis- 
cretion, and  unappealable  except  by  statute,  where  other  and 
further  relief  is  sought  by  the  bill  and  the  cause  is  still  left 
pending.*      See  article  INJUNCTIONS. 


pealable  final  order.  Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  609. 

But  in  Alabama  a  decretal  order  de- 
fining the  compensation  of  a  receiver 
in  a  cause,  and  directing  its  taxation 
against  the  complainant  in  the  suit, 
was  held  not  final  where  the  equities 
of  the  parties  are  not  settled.  State 
V.  Alabama,  etc.,  R.  Co.,  54  Ala.  139; 
McCord  V.  Weil,  33  Neb.  868. 

Refusal  to  Appoint. — An  order  deny- 
ing the  appointment  of  a  receiver,  as 
in  a  foreclosure  suit,  is  not  appealable. 
Beecher  v.  Marquette,  etc..  Rolling 
Mill  Co.,  40  Mich.  307. 

Sale — Funds — Suit. — A  judgment  con- 
firming a  sale  by  a  receiver  is  final 
and  appealable.  New  Orleans  v. 
Peake,  52  Fed.  Rep.  74;  or  directing 
a  receiver  to  invest  funds  instead  of 
distributing  them,  since  it  affects  a 
substantial  right,  Collins  v.  Case,  25 
Wis.  651;  or  refusing  permission  to 
sue  a  receiver.  Miller  v.  Loeb,  64 
Barb.  (N.  Y.)454. 

But  an  order  requiring  property  to  be 
delivered  to  a  receiver  is  not  appeal- 
able.    Reeder  v.  Machen,  57  Md.  56. 

Vacating  an  Order  to  Befund. — An  or- 
der reversing,  without  prejudice  to 
further  proceedings,  an  order  compell- 
ing a  receiver  of  an  insolvent  corpora- 
tion to  refund  an  assessment  illegally 
assessed  on  the  stock,  is  unappealable. 
Matter  of  Ensign,  95  N.  Y.  665. 

1.  Alabama. — Glover  v.  Robinson, 
Minor  (Ala.)  lor;  Russel  v.  Pierce,  7 
Port.  (Ala.)  276;  Miller  z/.Goffe,  9  Port. 
(Ala.)  265;  Ex  p.  Sanford,  5  Ala.  562, 

Arizona.— rBos^an  v.  Piquataro  (Ari- 
zona, 1892),  29  Pac.  Rep.  652. 

Arkansas. — Miller  v.  O' Bryan,  36 
Ark.  200;  Hanger  v.  Keating,  26  Ark. 

51- 

California. — Martin  v.  Travers,  7 
Cal.  253. 

Colorado. — Rule  v.  Gumeer,  12  Colo. 

591- 

Illinois. — Weaver  v.  Poyer,  70  111. 
567;  Lacey  v.  Baker,  5  111.  App.  426; 
McKinstry  v.  Pennoyer,  2  111.  319; 
Titus  V.  Mabee,  25  111.  257;  Lucan  v. 
Cadwallader,  114  111.  285;  Frederick 
V.  Connecticut  River  Sav.    Bank,  106 


111.  147;  Jefferson  v.  Bohemian  Nat. 
Cemetery  Assoc,  5  111.  App.  230; 
Hanford  v.  Blessing,  80  111.  188; 
Greve  v.  Goodson,  142  111.  355;  Cor- 
nelius V.  Coons,  I  111.  37;  Pentecost 
V.  Magahee,  5  111.  326. 

Kansas. — Nashz/.  Campbell,  15  Kan. 
226. 

Louisiana. — Coltam  v.  Currie,  42  La. 
Ann.  875. 

Michigan.  —  Wing  v.  Warner,  2 
Dougl.  (Mich.)  288;  Caswell  v.  Corn- 
stock,  6  Mich.   391;  Boinay  v.   Coats, 

17  Mich.  411;  Spencer  v.  Stearns, 
28  Mich.  463;  Merchants',  etc.,  Nat. 
Bank  v.  Kent,  43  Mich.  296;  Schuffert 
V.  Grote,  83  Mich.  263. 

Missouri. — Cohn  v.  Lehman,  93  Mo. 
574;  Richards  v.  Johnson,  34  Mo.  App. 
84;  Harrison  v.  Rush,  15  Mo.  175; 
Tanner  v.  Irwin,  i  Mo.  65;  Johnson 
V.  Board  of  Education,  65  Mo.  47; 
Witthaus  V.   Washington   Sav.    Bank, 

18  Mo.  App.  183. 

Nebraska. — Clark  v.  Fitch,  32  Neb. 
511;  Steele  v.  Haynes,  20  Neb.  319; 
Scofield  V.  State  Nat.  Bank,  8  Neb.  16; 
Smith  V.  Sahler,  i  Neb.  310;  School 
Dist.  No.  15  V.  Brown,  10  Neb.  440. 

New  Foryfe.— Buhler  v.  Hubbell  (Su- 
preme Ct.),  ID  N.  Y.  Supp.  255. 

Oregon. — Basche  v.  Pringle,  21  Ore- 
gon 24. 

Pennsylvania. — Bennett  v.  Hunt,  148 
Pa.  St.  257;  Barrett's  Appeal  (Pa. 
1888),  13  Atl.  Rep.  72. 

South  Carolina. — State  v.  Westmore- 
land, 29  S.  Car.  i;  Garlington  v.  Cope- 
land,  25  S.  Car.  41. 

Texas. — Ewing  v.  Kinnard,  2  Tex. 
113;  Green  v.  Banks,  24  Tex.  522. 

Washington. — Mahucke  v.  Tacoma, 
I  Wash.  18;  Johnstone  v.  Eisenbeis.  i 
Wash.  259. 

West  Virginia. — Robrecht  v.  Whar- 
ton, 29  W.  Va.  746. 

United  States.  —  Thomas  v.  Wool- 
dridge,  23  Wall.  (U.  S.)  283;  Young 
V.  Grundy,  6  Cranch  (U.  S.)  51;  Moses 
V.  Mobile,  15  Wall.  (U.  S.)  387. 

Or  orders  dissolving  temporary  in- 
junctions and  awarding  costs,  Witt- 
haus V.  Washington  Sav.  Bank,  18 
Mo.   App.   181;   Johnson    v.  Board  of 
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(2)  When  the  Bill  Seeks  no  Other  Relief. — But  an  order  allowing 
an  injunction  must  be  judged  by  its  effect,  and  where  the  bill  or 
complaint  seeks  no  other  relief  than  that  relating  to  the  injunction, 
an  order  or  decision  made  thereon  is  final  and  appealable  before 
final  judgment  ;*  or  where  the  decision  granting  or  dissolving  an 


Education,  65  Mo.  47;  Tanner  v.  Irwin, 
I  Mo.  65;  or  an  order  dissolving  a 
special  injunction,  Barrett's  Appeal, 
21  W.  N.  C.  (Pa.)  139;  or  awarding  an 
injunction  which  has  been  dissolved 
on  filing  a  bond,  Railway  Co.'s  Ap- 
peal, 12  W.  N.  C.  (Pa.)  320;  or  an  or- 
der granting  a  preliminary  injunction 
directing  the  defendant  to  abate  a 
fence  and  not  to  rebuild  it  again,  and 
that  all  interference  with  plaintiff's 
premises  cease  perpetually,  Ladd  v. 
Flynn,  90  Mich.  181. 

Principles  of  Reyiew. — As  the  order 
rests  in  discretion,  the  only  question  to 
be  decided  where  an  appeal  is  allow- 
able is  whether  the  discretion  has  been 
abused.  Blue  Bird  Min.  Co.  v.  Mur- 
ray, 9  Mont.  468;  Nelson  v.  O'Neal, 
I  Mont.  284;  Atchison  v.  Peterson,  i 
Mont.  570;  Hicks  v.  Michael,  15  Cal. 
107;  Hicks  V.  Compton,  18  Cal.  206; 
De  Godey  v.  Godey,  39  Cal.  167; 
Rogers  v.  Tennant,  45  Cal.  186;  Hiller 
V.  Collins,  63  Cal.  238. 

Staying  Proceedings. — An  order  stay- 
ing proceedings  until  the  decision  of 
another  case  is  unappealable.  Taylor 
V.  Jay  County,  120  Ind.  121. 

An  order  staying  proceedings  on  an 
original  bill  until  the  issues  should  be 
made  on  a  cross-bill  and  until  further 
order  of  the  court,  is  not  appealable. 
Curtis  V.  Williams,  27  111.  App.  311. 

An  order  staying  proceedings  until 
it  can  be  determined  whether  judg- 
ment has  been  satisfied  is  not  appeal- 
able. Jenkintown  Nat.  Bank  v.  Ful- 
mor,  124  Pa.  St.  337. 

In  Davis  v.  Fasig,  128  Ind.  271,  it  was 
held  that  a  decree  granting  an  injunc- 
tion to  restrain  a  city  from  prosecut- 
ing infringements  of  a  municipal  or- 
dinance "until  their  validity  shall 
have  been  finally  determined "  is  a 
final  decree. 

Renewal. — The  fact  that  the  trial 
judge  embraces  in  the  order  of  denial  a 
provision  allowing  a  renewal  of  the 
motion  on  compliance  with  conditions 
stated,  does  not  affect  the  right  of  ap- 
peal. Frederick  v.  Connecticut  River 
Sav.  Bank,  106  111.   149. 

Ex  Parte  Order. — Where  a  statute  au- 


thorizes an  appeal  from  an  order 
granting  or  dissolving  an  injunction  it 
may  be  taken  from  an  order  made 
ex  parte  by  a  judge  at  chambers.  Sul- 
livan V.  Triunfo  Gold,  etc.,  Min.  Co., 
33  Cal.  385;  Martin  v.  Travers,  7  Cal. 
253;  San  Francisco  v.  Beideman,  17 
Cal.  461;  Crandall  v.  Woods,  6  Cal. 
449. 

Dakota. — But  in  Dakota  it  was  held 
that  no  appeal  would  lie  from  such  a 
chambers  order  until  an  order  had 
been  made  before  the  court  to  vacate 
the  order.  Bostwick  v.  Knight,  5 
Dakota  305. 

Illegal  Injunction  Order. — Where  an 
injunction  is  issued  whose  effect  is  to 
stop  the  entire  business  of  a  corpora- 
tion until  it  complies  with  conditions 
contained  in  the  injunction  order  be- 
yond the  power  of  the  court  to  impose 
the  order  granting  it,  it  is  appealable. 
Tawas,  etc.,  R.  Co.  v.  Iosco  County 
Circuit  Judge,  44  Mich.  482. 

1.  Toledo,  etc.,  R.  Co.  v.  Detroit, 
etc.,  R.  Co.,  61  Mich.  9;  Smith  v. 
Walker,  57  Mich.  456;  Henkleman  v. 
Peterson,  40  111.  App.  540;  Proutf.  Lo- 
mer,  79  111.  331;  Titus  v.  Mabee,  25 
111.257;  Englewood  Connecting  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  117  111.  611; 
Hedges  z/.  Meyers,  5  111.  App.  347. 

Kentucky. — In  Kentucky  it  is  held 
that  no  appeal  lies  from  an  order  re- 
fusing a  temporary  injunction,  al- 
though the  sole  relief  sought  is  a  per- 
manent injunction.  Dulaney  v.  Mur- 
phy, 12  Ky.  L.  Rep.  688. 

Illinois. — In  Greve  v.  Goodson,  142 
111-  355i  it  was  held  that  an  order 
dissolving  a  temporary  injunction  is 
not  a  final  appealable  order,  although 
no  other  relief  is  sought;  or  where 
an  injunction  against  a  sale  is  refused 
and  no  other  relief  is  sought.  States'. 
Lewis,  7  Martin  (La.)  459;  Vigine  v. 
Blache,  5  La.  no. 

So  an  appeal  may  be  taken  from  a 
decree  reversing  a  decree  dismissing  a 
bill  seeking  an  injunction  only.  Engle- 
wood Connecting  R.Co.z'.Chicago.etc, 
R.  Co.,  117  111.  611. 

Contra. — In  Missouri,  however,  it 
has  been  held  that  the  fact  that  the 
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injunction  also  adjudicates  the  issue  in  the  cause  ;*  or  where  an 
order  dissolving  an  injunction  also  dismisses  the  petition.* 

(3)  On  Final  Decree. — A  perpetual  injunction  granted  in  a  final 
decree  merges  a  preliminary  injunction  in  the  same  case,  and  no 
appeal  can  be  taken  thereafter  from  the  latter  order.' 

(4)  Statutory  Construction. — Where  statutes  allow  an  appeal 
from  orders  dissolving  or  refusing  to  dissolve  an  injunction,  an  or- 
der modifying  is  appealable  as  a  partial  dissolution,*  and  an  order 
refusing  to  dissolve  is  a  continuance  of  an  injunction  within  the 
meaning  of  a  statute  allowing  an  appeal  therefrom.* 


bill  seeks  no  other  relief  does  not 
make  a  decision  thereon  appealable. 
Tanner  v.  Irwin,  i  Mo.  65;  Johnson  v. 
Board  of  Education,  65  Mo.  47;  Witt- 
haus  V.  Washington  Sav.  Bank,  18 
Mo.  App.  183. 

1.  Riley  v.  Lynd,  3  Martin  (La.) 
229;  Newell  V.  Morton,  3  Rob.  (La.) 
102. 

As  where  an  order  refusing  a  pre- 
liminary injunction  also  adjudicates 
the  rights  of  the  parties.  Helms  v. 
Gilroy,  20  Oregon  517. 

Affecting  Execution.  —  Or  where  an  or- 
der maintains  an  injunction  to  stay  an 
execution  on  a  judgment, Riley  i.'.Lynd, 
3  Martin  (La.)  229;  or  perpetuates 
an  injunction  against  one  execution, 
and  allows  the  issuance  of  another, 
Forbes  v.  Hill,  Dall.  (Tex.)  486. 

Virginia. — An  order  overruling  a 
motion  to  dissolve  an  injunction  as 
improvidently  awarded  is  an  interlocu- 
tory order  adjudicating  the  principles 
of  a  case  within  the  meaning  of  a  statute 
allowing  appeals  therefrom.  Balti- 
more, etc.,  R-Co-z/.  Wheeling,  13  Gratt. 
(Va.)  52;  Richmond,  etc.,  R.  Co.  v. 
Wickes,  13  Gratt.  (Va.)  375;  Lomax  -v. 
Picot,  2  Rand.  (Va.)  248;  Talley  v. 
Tyree,2  Rob.  (Va.)  500;  Penn  v.  White- 
head, 12  Gratt.  (Va.) 74. 

2.  Kansas  City  Cable  R.  Co.  v.  Kan- 
sas City,  29  Mo.  App.  89. 

Dissolution  of  Injunction. — Where  the 
only  prayer  of  a  bill  is  for  an  injunc- 
tion, a  decree  dissolving  it  may  op- 
erate as  a  dismissal  of  the  bill  and 
a  final  disposition  of  the  cause.  Pen- 
tecost V.  Magahee,  5  III.  326. 

3.  She  ward  v.  Citizens'  Water  Co., 
90  Cal.  638;  Webber  v.  Wilcox,  45  Cal. 
301;  Lambert  v.  Haskell,  80  Cal.  611; 
Gardner  v.  Gardner,  87  N.  Y.  14; 
Jackson  v.  Bunnell,  113  N.  Y.  220. 

Bemedy  on  Final  Judgment. — Where 
an  injunction  is  dissolved  on  final 
judgment  the   remedy   is   by  appeal, 


not  by  motion  for  reinstatement. 
Elizabethtown,  etc.,  R.  Co.  z/. Ashland,, 
etc.,  R.  Co.  (Ky.,  1893).  22  S.  W.  Rep. 
855;  Pendergest  v.  Heekin  (Ky.,  1893),, 
22  S.  W.  Rep.  605. 

4.  Blue  Bird  Min.  Co.  v.  Murray, 
9  Mont.  468;  Weaver  v.  Mississippi, 
etc..  Boom  Co.,  30  Minn.  477. 

5.  Cooper  v.  Tappan,  4  Wis.  362; 
Moore  v.  Cord,  13  Wis.  413. 

Ohio.— But  in  Ohio  Rev.  Stat.,  § 
5226,  authorizing  an  appeal  from  an 
order  dissolving  an  injunction,  does 
not  authorize  an  appeal  from  an  order 
modifying  it.  although  partially  dis- 
solving it.  Forgy  v.  C,  H.,  etc.,  R. 
Co.,  I  Ohio  Cir.  Ct.  Rep.  417. 

Maryland. — An  order  refusing  a  tem- 
porary injunction  is  appealable  under 
Md.  Code,  art.  35,  §  9.  Bonaparte  v. 
Baltimore,  etc.,  R.  Co.,  75  Md.  340. 

Uichigan. — Orders  or  decrees  grant- 
ing an  injunction  which  deprives  a 
party  of  his  possessory  rights  in  prop-r 
erty  are  final  and  appealable.  Smith 
V.  Walker,  57  Mich.  456;  Toledo,  etc., 
R.  Co.  V.  Detroit,  etc.,  R.  Co.,  61 
Mich.  9;  Merchants',  etc.,  Nat.  Bank 
V.  Judge,  43  Mich.  292;  as  where  it 
enjoins  a  litigant  from  interfering  by 
suit  with  the  possession  of  property 
to  which  it  claims  title.  Merchants'. 
etc.,  Nat.  Bank  v.  Judge,  43  Mich. 
296;  or  an  injunction  order  which  in 
effect  deprives  a  party  of  possession 
of  his  land,  Toledo,  etc.,  R.  Co.  v'. 
Detroit,  etc.,  R.  Co.,  61  Mich,  g;  or 
enjoins  a  litigant  from  the  use  of  a 
device  in  the  manufacture  or  sale  of 
articles,  Smith  v.  Walker,  57  Mich. 
456. 

Replevin. — An  order  enjoining  the 
execution  of  a  writ  of  replevin,  and 
authorizing  a  receiver  to  dispose  of 
property  described  therein,  is  appeal- 
able, Arnold  v.  Bright,  41  Mich.  207; 
McCombs  V.  Merryhew,  40  Mich.  721; 
Taylor  v.  Sweet,  40  Mich.  736;  People 
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(5)  Injunction  Bond. — An  appeal  may  be  taken  from  a   judg- 
ment awarding  damages  on  an  injunction  bond  while  the  main 


v.  Jones,  33  Mich.  303;  People  v. 
Judge,  31  Mich.  456;  People  v.  Simon- 
son,  10  Mich.  335;  Michigan  Ins.  Co. 
V.  Whittemore,  12  Mich.  312,  but 
not  an  order  refusing  to  enjoin  a  re- 
plevin suit,  Merchants',  etc..  National 
Bank  V.  Judge,  43  Mich.  292. 

Georgia. — A  writ  of  error  will  lie  to 
an  order  granting  or  denying  an  in- 
junction, but  not  to  an  order  vacating  a 
previous  order  granting  a  temporary 
injunction.  Hollingshead  v.  Lincoln- 
ton.  84  Ga.  590. 

New  York. — Orders  granting,  refus- 
ing, continuing,  or  dissolving  tempo- 
rary injunctions  are  appealable  to  the 
general  term,  but  not  to  the  Court  of 
Appeals,  Fellows  v.  Heermans,  13 
Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.)  i;  Has- 
brouck  V.  Kingston  Board  of  Health, 
3  Keyes  (N.  Y.)  480;  Pfohl  v.  Samp- 
son, 59  N.  Y.  174;  Brown  v.  Keeney 
Settlement  Cheese  Assoc,  59  N.  Y. 
242;  Rae  V.  New  York,  62  N.  Y.  631; 
Calkin  v.  Manhattan  Oil  Co.,  65  N.  Y. 
557;  Paul  V.  Munger,  47  N.  Y.  469; 
People  V.  Schoonmaker,  50  N.  Y.  499: 
Cleveland  v.  Yonkers,  115  N.  Y.  193; 
Hudson  River  Tel.  Co.  v.  Watervliet 
Turnpike,  etc.,  Co.,  121  N.  Y.  397; 
or  vacating  or  refusing  to  set  aside 
a  temporary  injunction,  Young  v. 
Campbell,  75  N.  Y.  525;  Underwood 
V.  Green,  56  N.  Y.  247;  unless  the 
court  below  exceeded  its  jurisdiction 
in  granting  the  injunction.  Fellows  f. 
Heermans,  13  Abb.  Pr.  N.  S.  (N.  Y. 
Ct.  App.)  i;  or  where  the  complaint 
clearly  shows  that  the  plaintiff  will 
not  be  entitled  to  final  relief,  Hudson 
River  Tel.  Co.  v.  Watervliet  Turnpike, 
etc.,  Co.,  121  N.  Y.  397;  Hasbrouck  v. 
Kingston  Board  of  Health,  3  Keyes 
(N.  Y.)48o. 

An  order  denying  or  vacating  a 
temporary  injunction,  on  the  ground 
that  the  plaintiff  is  entitled  to  no  re- 
lief upon  the  facts  as  he  claims  them, 
is  appealable  to  the  Court  of  Appeals  as 
presenting  a  question  of  law.  Birge 
V.  Berlin  Iron  Bridge  Co.,  133  N.  Y. 
477;  Anderson  v.  Anderson,  112  N.  Y. 
104. 

From  an  ex-parte  order  to  show 
cause  granting  a  temporary  injunc- 
tion pending  the  motion  no  appeal  will 
He  to  the  general  term  until  a  hear- 
ing has  been  had  on  the  original  or- 
der to  show  cause,  or  on  a  motion  to 


vacate  or  modify  such  order.     Blood- 
good  V.  Erie  R.  Co.,  51  Barb.  (N.  Y.) 

273- 

In  the  New  York  Court  of  Chancery, 
under  a  statute  providing  for  appeals 
from  "  any  decree  or  order,"  an  order 
granting  or  dissolving  an  injunction 
was  appealable  as  affecting  the  merits. 
M'Vickar  v.  Wolcott,  4  Johns.  (N.Y.) 
510;  Simson  v.  Hart,  14  Johns.  (N.  Y.) 
Dwelly,  6Wend.(N.  Y.) 


Martin 


65; 
II. 

Kansas. — An  order  of  a  district  court 
or  judge  granting  a  temporary  in- 
junction is  appealable  before  final 
judgment.  Andrews  v.  Love,  48  Kan. 
264. 

Circiut  Court  of  Appeals. — Under  the 
Act  of  Congress  of  March  3,  1891,  an 
appeal  may  be  taken  to  the  Circuit 
Court  of  Appeals  of  the  United  States 
from  an  interlocutory  order  or  decree 
granting  or  continuing  an  injunction. 
Richmond  v.  Atwood,  52  Fed.  Rep.  10; 
Pennsylvania  Co.  v.  Jacksonville,  etc., 
R.  Co.,  55  Fed.  Rep.  131.  But  an  or- 
der refusing  to  dissolve  an  injunction 
granted  after  a  hearing  on  the  merits 
in  a  patent  case  is  not  appealable  to 
the  Circuit  Court  of  Appeals,  nor  an 
order  continuing  an  injunction.  Bos- 
ton, etc.,  R.  Co.  V.  Pullman's  Palace 
Car  Co.,  51  Fed.  Rep.  305. 

Louisian a . — Interlocutory  orders 
granting,  refusing  to  grant,  or  dis- 
solving injunctions  are  appealable 
where  they  work  irreparable  injury, 
State  V.  Judge,  31  La.  Ann.  850;  Siqur 
V.  Judge,  33  La.  Ann.  133;  Torres  v. 
Falgoust,33  La.  Ann.  560;  Fontelieu  v. 
Gates,  36  La.  Ann.  833;  Villavaso  v. 
Barthet,  38  La.  Ann.  417;  Puckette  v. 
Hicks,  39  La.  Ann.  901  ;  otherwise 
not,  State  v.  Judge,  31  La.  Ann.  850; 
Crescent  City  Landing,  etc.,  Co.  v. 
Police  Jury,  32  La.  Ann.  1192;  Ken- 
nedy V.  New  Orleans  Sav.  Inst.,  32 
La.  Ann.  1231;  Donaldsonville  v.  Po- 
lice Jury,  33  La.  Ann.  248;  Osgood  v. 
Black,  33  La.  Ann.  493;  Levine  v. 
Michell,  34  La.  Ann.  1181;  Labauve's 
Succession,  38  La.  Ann.  356;  State  v. 
Debaillon,  36  La.  Ann.  828;  Winter  v. 
Fraenkel,  39  La.  Ann.  1058;  Puckette 
V.  Hicks,  39  La.  Ann.  901;  Stetson  v. 
New  Orleans,  12  Rob.  (La.)  488;  Jure 
V.  New  Orleans,  2  La.  Ann.  321;  Cobb 
V.  Parkham,  4  La.  Ann.  147;  Osborne 
V.  Clayton,  3  Rob.  (La.)  437;  White  v. 
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cause  is  pending.  Such  a  judgment  relates  to  a  thing  which  is 
entirely  past ;  assesses  damages  for  a  wrong  which  is  ended  ;  awards 
execution  on  the  same ;  and  is,  to  all  intents  and  purposes,  a  final 
judgment,  disposing  of  substantial  rights  as  much  as  though  the 
suit  had  been  dismissed.* 

(6)  Order  for  Accounting. — A  decree  or  order  granting  an  in- 
junction restraining  defendant,  and  ordering  an  accounting  of 
damages,  is  not  final  and  appealable  until  the  accounting  is  had.* 

18.  Decisions  Affecting  Habeas  Corpus — Generally  not  Appealable. — The 
weight  of  authority  is  distinctly  adverse  to  the  right  of  a  party 
to  prosecute  an  appeal  from  a  judgment  of  a  court  or  order  of 
a  judge  on  the  trial  of  habeas  corpus  proceedings,  as  not  final  in 
character.^ 

Cazenave,  14  La.  Ann.  57;  Denisonz'. 
Stewart,  14  La.  Ann.  714;  as  where 
the  order  dissolving  an  injunction  is 
made  on  a  bond  to  indemnify  the  ad- 
verse party  for  damages  caused  by 
dissolution,  and  it  appears  that  such 
damages  can  be  compensated  in  money. 
Crescent  City  Live  Stock  L.,  «tc.,  Co. 
V.  Police  Jury,  32  La.  Ann.  1192;  Os- 
good V.  Black,  33  La.  Ann.  493  ;  or 
dismissing  a  rule  to  dissolve  an  in- 
junction on  the  face  of  the  papers  or 
exceptions  having  the  same  object, 
tenon's  Succession,  38  La.  Ann.  356. 
But  where  the  damages  cannot  be 
compensated  in  money,  as  on  the  dis- 
solution of  an  injunction  restraining 
one  co-editor  from  the  use  of  editorial 
columns  at  the  instance  of  the  other, 
an  appeal  lies  from  the  dissolving  or- 
der, although  a  bond  be  given.  Puck- 
ette  V.  Hicks,  39  La.  Ann.  901. 

Iowa. — Under  the  Code  of  Iowa  an 
appeal  lies  to  the  Supreme  Court  from 
an  order  made  by  any  judge  allowing 
or  refusing  an  injunction.  Bennett  r*. 
Hetherington,  41  Iowa  142. 

Illinois. — An  order  providing  for  the 
custody  of  a  child  entered  in  divorce 
proceedings  on  a  motion  to  dissolve 
an  injunction  affecting  the  custody  of 
a  child,  is  not  an  order  overruling  a 
motion  to  dissolve  an  injunction,  or 
enlarging  the  scope  of  an  injunction 
order,  within  the  meaning  of  the  Act 
of  June  14,  1887,  providing  for  an  ap- 
peal from  interlocutory  orders  grant- 
ing injunctions.  Carter  v.  Carter,  25 
111.  App.  242. 

Ohio. — An  order  overruling  a  motion 
to  dissolve  an  injunction  affects  a 
substantial  right  made  in  a  special 
proceeding,  and  is  appealable.  Burke 
V.  Railway  Co.  (Ohio,  1888),  17  N.  E. 
Rep.  557. 


California. — An  appeal  lies  from  an 
order  refusing  an  injunction  in  Cali- 
fornia. Richards  v.  McMillan,  6  Cal. 
422. 

When  a  Motion  is  Bequired. — Where  a 
statute  provided  for  a  motion  to  dis- 
solve an  ex-parte  injunction  awarded 
by  the  trial  court,  no  appeal  lies  theie- 
from  until  such  motion  has  been  made, 
Johnson  v.  Stewart,  40  Ga.  167. 

1.  Witthaus  V.  Washington  Sav. 
Bank,  18  Mo.  App.  183.  See  also  St. 
Louis  Zinc  Co.  v.  Hesselmeyer,  50  Mo. 
181. 

2.  The  accounting  is  a  part  of  the 
subject-matter  of  the  controversy 
which  remains  to  be  disposed  of. 
Keystone  Manganese,  etc.,  Co.  v. 
Martin,  132  U.  S.  93;  The  Palmyra,  10 
Wheat.  (U.  S.)  502;  Perkins  v.  Tour- 
niquet, 6  How.  (U.  S.)  206;  Pulliam 
V.  Christian,  6  How.  (U.  S.)  209;  Bar- 
nard V.  Gibson,  7  How.  (U.  S.)  650; 
Craighead  v.  Wilson,  18  How.  (U.  S.) 
199;  Beebe  v.  Russell,  19  How.  (U.  S.) 
283;  Humiston  v.  Stainthorp,  2  Wall. 
(U.  S.)  106;  North  Carolina  R.  Co.  v. 
Swasey,  23  Wall.  (U.  S.)  405;  Bost- 
wick  V.  Brinkerhoff,  106  U.  S.  3;  Grant 
V.  Phcenix  Ins.  Co.,  106  U.  S.  429; 
Dainese  v,  Kendall,  119  U.  S.  53;  Par- 
sons V.  Robinson,  122  U.  S.  112;  Win- 
ters V.  Ethell,  132  U.  S.  207;  Will- 
iamson  V.  Borchsenius,  26    111.  App. 

65. 

3.  Alabama. — Wade  v.  Judge,  5  Ala. 
130;  Guilford  v.  Hicks,  36  Ala.  95; 
Wilkinson  v.  Murphy,  20  Ala.  104. 

California. — In  re  Perkins,  2  Cal. 
424;  In  re  Ring,  28  Cal.  247. 

Illinois. — Hammond  v.  People,  32 
111.  453;  Gage  V.  Eich,  56  111.  297; 
Thompson  v.  Follansbee,  55  111.  428; 
Ex  p.  Thompson,  93  111.  89;  Wallace 
V.   Cleary,  5  111.  App.  384;  Napier  v. 
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When  Appealable. — In  some  states  a  decision  in  a  habeas  corpus  pro- 
ceeding is  held  final  and  appealable  as  decisive  of  the  rights  of  the 
parties  in  the  particular  case,*  while  several  states  have  made  ex- 
press statutory  provision  for  an  appeal  in  such  cases.* 


People,  9  111.  App.  523;  People  v. 
Skinner,  ig  111.  App.  332. 

Kentucky. — In  re  Gill,  92  Ky.  118; 
Weddington  v.  Sloan,  15  B.  Mon. 
(Ky.)  147. 

Louisiana. — State  v.  Houston,  30  La. 
Ann.  1 174;  State  v.  New  Orleans,  30 
La.  Ann.  450;  State  v.  Keeper,  15  La. 
Ann.  347;  Ex  p.  Mitchell,  i   La.  Ann. 

4^3- 

Maryland.  —  Bell  v.  State,  4  Gill 
(Md.)  301. 

Michigan. — People  v.  Fairman,  59 
Mich.  568. 

Mississippi. — Steele  v.  Shirley,  9 
Smed.  &  M.  (Miss.)  3S3. 

Missouri. — Howe  v-.  State,  9  Mo.  690; 
Ferguson  v.  Ferguson,  36  Mo.  197; 
Ex  p.  Jilz,  64  Mo.  208;  Ex  p.  Toney,  il 
Mo.  662. 

Nctu  York.  — Yates  v.  People,  6 
Johns.  (N.  Y.)  429;  People  v.  Brady, 
56  N.  Y.  182. 

Pennsylvania.  —  Com.  v.  Kryder,  i 
Penny.  (Pa.)  143;  Russell  v.  Com.,  i 
P.  &  W.  (Pa.)  82;  Com.  V.  Jones,  3  S. 
&  R.  (Pa.)  158. 

Utah. — Mead  v.  Metcalf,  7  Utah  103. 

Virginia. — Jones  v.  Timberlake,  6 
Rand.  (Va.)  680. 

England. — Rex  v.  Chapel,  8  Mod. 
27;  Reg.  V.  Paty,  2  Salk.  503. 

Appeal  from  Costs. — But  where  in  a 
habeas  corpus  proceeding  the  court 
not  only  discharged  the  prisoner,  but 
went  further  and  imposed  costs  upon 
the  sheriff  erroneously — held,  that  a 
writ  of  error  might  be  sued  to  the 
latter  judgment.  Hammond  v.  Peo- 
ple, 32  III.  446. 

In  Probate  Proceeding. — No  appeal 
lies  from  an  order  of  the  probate  court 
made  upon  habeas  corpus  proceedings 
to  try  the  right  of  custody  to  a  child. 
Matthews  v.  Hobbs,  5t  Ala.  210; 
Brennan  v.  Harris,  20  Ala.  185. 

Befasal  to  Grant. — An  appeal  does 
not  lie  to  the  refusal  of  a  court  below 
to  grant  a  writ  of  habeas  corpus,  un- 
less by  statute,  as  the  applicant  may 
apply  to  another  court.  Ex  p.  Ains- 
worth,  27  Tex.  731;  Thomas  v.  State, 
40  Tex.  6;  Exp.  Foster,  5  Tex.  App. 
645.  Otherwise  in  Elorida.  Ex  p. 
Edwards,  11  Fla.  174. 

Chambers  Order. — Where  the  appellate 


jurisdiction  of  a  court  is  confined  to 
the  action  of  courts,  no  appeal  or  writ 
of  error  will  lie  to  an  order  in  habeas 
corpus  proceedings  made  by  a  judge  at 
chambers,  or  acting  asa  court  commis- 
sioner. State  z/.  Brownell,  80  Wis.  563; 
Whereatt  v.  Ellis,  68  Wis.  7o;Hubbell  v. 
McCourt,  44  Wis.  584;  Crocker  v. 
State,  60  Wis.  553;  State  v.  Ryan,  70 
Wis.  683;  Holden  v.  Haserodt  (S. 
Dak.,  1892),  51  N.  W.  Rep.  340.  See 
article  Chambers  and  Vacation. 

1.  Steele  v.  Shirley,  9  Smed.  &  M.. 
(Miss.)  382;  Steele  v.  Shirley,  13  Smed. 
&  M.  (Miss.)  196;  Covington  v.  Ar- 
rington,  32  Miss.  144;  Tyler  v.  Painter, 
16  Fla.  144;  Ex  p.  Finch,  15  Fla.  630; 
Matter  of  Scrafford,  59  Hun  (N.  Y.) 
320;  Yeates  v.  People,  6  Johns.  (N.  Y.) 
337;  Weston  V.  Charleston,  2  Pet.  (U. 
S.)  464;  Holmes  v.  Jennison,  14  Pet. 
(U.  S.)  540;  Ableman  v.  Booth,  21 
How.  (U.  S.)  506;  In  r^  White,  33  Neb. 
812;  Shows  V.  Pendry,  93  Ala.  248. 
Barnado  v.  McHugh,  A.  C.  (1S91) 
388. 

2.  Tennessee.  —  The  proviso  in  ch. 
157,  Acts  1887,  giving  parties  in 
habeas  corpus  cases  the  right  to  ap- 
peal to  the  Supreme  Court,  that  the 
act  "  shall  not  apply  to  parties  held 
in  custody  in  criminal  cases,"  applies 
to  one  held  on  a  criminal  charge, 
against  whom  there  is  a  pending  case, 
but  not  to  one  in  custody  upon  judg- 
ment of  conviction.  Vanvabryz'.  Sta-. 
ton,  88  Tenn.  339. 

New  York. — So  in  New  York  an  ap- 
peal may  be  taken  from  an  order 
refusing  to  grant  a  writ  of  habeas 
corpus,  or  from  a  final  order  discharg- 
ing or  remanding  a  prisoner,  or  dis- 
missing the  proceedings  on  return  of 
the  writ.  Matter  of  Scrafford,  59 
Hun  (N.  Y.)323. 

An  order  dismissing  without  preju- 
dice to  further  proceedings  a  writ  of  ha- 
beas corpus  brought  by  a  guardian  to 
obtain  custody  of  a  child,  is  not  appeal- 
able to  the  Court  of  Appeals.  Peo- 
ple V.  Walts.  122  N.  Y.  238:  In  re 
Welch,  74  N.  Y.  299. 

Further  Return. — Nor  an  order  di- 
recting a  further  return  to  a  writ  of 
habeas  corpus  or  certiorari  issued  un- 
der the  Code  Civ.  Pro.  to  inquire  into. 
28 
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19.  Decisions  in  Cases  of  Contempt — Generally. — An  appeal  may  be 
taken  from  a  judgment  of  an  inferior  court  punishing  a  person 
for  contempt  of  court,  for  the  purpose  of  discovering  whether  the 
court  below  exceeded  its  jurisdiction  in  imposing  the  penalty.* 
See  article  CONTEMPT. 


the    cause   of  detention  of  a   person. 
Matter  of  Larson,  96  N.  Y.  381. 

United  States  Courts. — An  appeal  may 
be  taken  to  the  Supreme  Court  of  the 
United  States  from  a  final  decision  on 
habeas  corpus  of  a  Circuit  Court  of 
the  United  States,  in  the  case  of  any 
person  alleged  to  be  restrained  of  his 
liberty  in  violation  of  the  constitution 
or  of  any  law  or  treaty  of  the  United 
States.  McKane  v.  Durston,  153  U. 
S.  685;  In  re  Jugiro,  140  U.  S.  291. 

Louisiana. — An  appeal  will  lie  from  a 
judgment  granting  a  writ  of  habeas 
corpus  growing  out  of  a  civil  case, 
Martin  v.  Ashcraft,  8  Martin,  N.  S. 
(La.)  314;  State  v.  Judge,  15  La.  192; 
but  not  where  the  proceeding  is  penal, 
Martin  v.  Ashcraft,  8  Martin,  N.  S. 
(La.)  314;  Laverty  v.  Duplessis,  3 
Martin  (La.)  42;  Ex  p.  Mitchell,  i  La. 
Ann.  413;  State  v.  Judge,  15  La.  192; 
Ex  p.  Emanuel,  4  La.  Ann.  424. 

1.  California. — Ex  p.  Rowe,  7  Cal. 
175;  Conant  v.  Conant,  10  Cal.  249; 
Ware  v.  Robinson,  9  Cal.  107. 

Indiana. — Whittem  v.  State,  36  Ind. 
205  {overruling  State  v.  Tipton,  i 
Blackf.  (Ind.)  166);  Wagner  v.  State, 
68  Ind.  42;  State  v.  Newton,  62  Ind. 
517  ;  Ex  p.  Wright,  65  Ind.  504. 

Kentucky. — Bickley  v.  Com.,  2  J.  J. 
Marsh.  (Ky.)  572;  Newport  v.  New- 
port Light  Co.,  92  Ky.  445. 

Michigan. — Romeyn  v.  Caplis,  17 
Mich.  449;  Haines  v.  Haines,  35  Mich. 
138;  People  V.  Simonson,  9  Mich.  492; 
Ross  V.  Ross,  47  Mich.  185;  People  v. 
Jones,  33  Mich.  303;  People  v.  Simon- 
son,  10  Mich.  335. 

Missouri. — State  v.  Horner,  16  Mo. 
App.  195;  State  V.  Schneider,  47  Mo. 
App.  673;  Greene  County  v.  Rose,  38 
Mo.  390. 

Ne%v  York. — Yates  v.  People,  6 
Johns.  (N.  Y.)  337;  People  v.  Craft,  7 
Paige  (N.  Y.)  325;  Albany  City  Bank 
V.  Schermerhorn,  9  Paige  (N.  Y.)  372; 
People  V.  Kelly,  24  N.  Y.  74;  Pitt  v. 
Davison,  37  N.  Y.  235;  M'Credie  v. 
Senior,  4  Paige  (N.  Y.)  378;  People  v. 
Spaulding,  10  Paige (N.  Y.)284;  People 
V.  Sturtevant,  9  N.  Y.  263  ;  People  v. 
Healy,  48  Barb.  (N.  Y.)  564;  Sudlow 
V.  Knox,  7  Abb.  Pr.   N.  S.    (N.  Y.  Ct. 
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App.)  411;  Sudlow  V.  Knox,  4  Abb. 
App.  Dec.  (N.  Y.)  326;  People  v. 
Dwyer,  90  N.  Y.  402;  Newell  v.  Cutler, 
19  Hun  (N.  Y.)  74;  Brinkley  v.  Brink- 
ley,  47  N.  Y.  40;  Erie  R.  Co.  v.  Ram- 
sey, 45  N.  Y.  637;  Forbes  v.  Willard, 
54  Barb.  (N.  Y.)  520;  Gallagher  v. 
O'Neil  (City  Ct.),  3  N.  Y.  Supp.  126; 
Smith  V.  Drury,  22  N.  Y.  Wkly.  Dig.  3; 
Richie  v.  Bedell.  22  N.  Y.  Wkly.  Dig. 
563;  Watrous  v.  Kearney,  79  N.  Y.  496. 

North  Carolina. — Itt  re  Daves,  81  N. 
Car.  72;  Ex  p.  Robbins,  63  N.  Car. 
309;  Cromartie  v.  Bladen  County,  85 
N.  Car.  211. 

Pennsylvania. — Com.  v.  Newton,  I 
Grant's  Cas.  (Pa.)  453;  Hummell's 
Case,  9  Watts  (Pa.)  416. 

Vermont, — Ex  p.  Langdon,  25  Vt. 
680. 

Virginia. — Baltimore,  etc.,  R.  Co.  v. 
Wheeling,  13  Gratt.  (Va.)  40;  Wells  v. 
Com.,  21  Gratt.  (Va.)  500. 

Wisconsin. — Ballston  Spa  Bank  v. 
Milwaukee  Marine  Bank,  18  Wis.  490; 
Shannon  v.  State,  18  Wis.  604;  In  re 
Pierce,  44  Wis.  411;  Witter  v.  Lyon, 
34  Wis.  564. 

Other  States. — People  v.  Farman,  2 
Am.  L.  Rev.  353;  Vilor  v.  Burtin,  4 
Am.  L.  Reg.  168;  State  v.  Stone,  3 
Har.  &  M.  (Md.)ii5;  Stuart  z/.  People, 
4  111.  395;  Vertner  v.  Martin,  10  Smed. 
&  M.  (Miss.)  103;  Register  v.  State,  8 
Minn.  214;  Hundhausen  v.  U.  S.  Ma- 
rine F.   Ins.  Co.,  5  Heisk.  (Tenn.)  702. 

England. — Reg.  v.  Paty,  2  Ld.  Raym. 
1 106. 

Where  the  proceeding  is  a  remedial 
proceeding  as  for  contempt,  the  final 
judgment  or  order  by  which  the  court 
ends  its  proceeding  and  exhausts  its 
jurisdiction  is  subject  to  revision  by 
appeal.  State  v.  Horner,  16  Mo. 
App.  195. 

Illustrations. — As  for  violating  an  in- 
junction. People  V.  Jones,  33  Mich.  303; 
or  refusing  to  pay  alimony,  Ross 
V.  Ross,  47  Mich.  185;  or  an  order  of 
a  probate  court  imprisoning  an  ad- 
ministrator for  contempt  of  court. 
State  V.  Judge,  31  La.  Ann.  116;  or 
refusing  to  order  an  executor  to- 
turn  over  to  the  sheriff  the  undivided 
portion    of    the    heir    in    succession, 
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Orders  Affecting  Contempt  Proceedings. — But  a  preliminary  order  that 
certain  conditions  be  complied  with,  or  that  an  attachment  issue, 
is  unappealable ;  *  or  an  adjudication  merely  that  a  party  is  in 
contempt  ;  *  or  denying  an  attachment  for  contempt ;  *  or  a  gen- 
eral-term   order  relieving   a  party  committed   for  non-payment 


Deblieux    v.     Hotard,    31    La.    Ann. 
194. 

Statutory  Prohibition. — A  statutory 
provision  declaring  a  judgment  punish- 
ing for  contempt  final  and  conclusive, 
does  not  annul  the  right  of  appeal  for 
the  purpose  stated  in  the  text.  Ex  p. 
Rowe,  7  Cal.  175. 

Contra. — The  following  cases  hold 
that  a  decision  in  contempt  proceed- 
ings is  unappealable: 

California. — Ex  p.  Clancy,  90  Cal. 
553;  Tyler  v.  Connolly,  65  Cal.  28;  /;/ 
re  Vance,  88  Cal.  262;  Larrabee  v. 
Selby,  52  Cal.  506;  Aram  v.  Shallen- 
berger,  42  Cal.  277. 

Indiana. — State  v.  Tipton,  i  Blackf. 
(Ind.)  166;  Lockwood  v.  State,  i  Ind. 
161;  Hunter  v.  State,  6  Ind.  423. 

Iowa. — Currier  v.  Mueller,  79  Iowa 
316;  Dunham  v.  State,  6  Iowa  245  ; 
Bloomington's  First  Cong.  Church  v. 
Muscatine,  2  Iowa  69. 

Mississippi. — Lewis  v.  Miller,  13 
Smed.  &  M.  (Miss.)  no;  Watson  v. 
Williams,  36  Miss.  331;  ^jc/.  Adams, 
25  Miss.  883. 

Other  States. — Johnston  v.  Com.,  i 
Bibb  (Ky.)  598;  State  v.  Galloway,  5 
Coldw.  (Tenn.)  326;  People  v.  Owens, 
8  Utah,  20;  Easton  v.  State,  39  Ala. 
552;  King  V.  Wooten,  54  Fed.  Rep.  612. 

In  Presence  of  Court. — A  distinction 
is  drawn  in  some  cases  between  con- 
tempt committed  in  the  presence  of 
the  court  and  those  beyond  its  view. 
The  former  are  held  unappealable,  the 
latter  appealable.  In  re  Deaton,  105 
N.  Car.  62;  State  v.  Woodfin,  5  Ired. 
(N.  Car.)  199;  State  v.  Mott,  4  Jones 
(N.  Car.)449. 

In  Illinois,  however,  this  distinction 
is  not  held  valid.  In  Rawson  v.  Raw- 
son,  35  111.  App.  507,  it  was  held  that 
an  appeal  will  lie  from  a  judgment  for 
criminal  contempt  committed  in  the 
presence  of  the  court. 

Civil  and  Criminal  Contempts. — A  fur- 
ther distinction  is  shown  in  some  states 
between  civil  and  criminal  contempt, 
and  an  appeal  held  valid  from  the 
former,  In  re  Daves,  81  N.  Car.  72; 
In  re  Walker,  82  N.  Car.  95;  Cromartie 
V.  Bladen  County,  85  N.  Car.  21 1 ;  Ex  p. 
Robbios,    63    N.   Car.    309;    Lester    v. 


People  (111.,  1890),  23  N.  E.  Rep.  387; 
but  not  from  the  latter,  as  in  Wis- 
consin. Thus  it  has  been  there  held 
that  an  order  adjudging  a  party  in  con- 
tempt for  violation  of  an  injunction  is 
unappealable,  as  the  contempt  is  crim- 
inal. In  re  Murphey,  39  Wis.  286;  Wil- 
liamstown  v.  Darge,  71  Wis.  648. 
And  see  also  Whitiem  v.  State,  36 
Ind.  196;  In  re  Deaton,  105  N.  Car.  59; 
Lamon  v.  McKee  (S.  Car.),  17  Wash.  L. 
Rep.  806. 

Dismissing  Proceedings. — An  order 
dismissing  a  proceeding  for  contempt 
is  unappealable.  Sanchez  v.  Newman, 
70  Cal.  210. 

Illinois  Contempt  Proceeding. — In  Illi- 
nois the  method  of  reviewing  contempt 
proceedings  is  by  writ  of  error,  not  ap- 
peal. Bonner  v.  People,  40  111.  App. 629. 
Civil  Proceeding. — A  proceeding  to 
punish  a  party  for  contempt  in  dis- 
obeying an  injunction  order  is  a  civil 
proceeding  for  the  benefit  of  com- 
plainant, and  an  appeal  may  be  taken 
by  the  state.  People  v.  Diedrich,  141 
111.  665.  Contra  where  the  contempt 
proceeding  cannot  be  used  to  indem- 
nify the  party  injured  by  the  pro- 
ceeding. State  V.  Davis  (N.  Dak., 
1892),  51  N.  W.  Rep.  942. 

New  York. — An  order  of  a  county 
judge  punishing  a  party  for  contempt 
for  disobeying  the  order  of  a  county 
judge  requiring  the  defendant  to  be 
examined  in  proceedings  supplement- 
ary to  execution  issued  out  of  the  Su- 
preme Court,  is  reviewable  in  the  first 
instance  only  by  a  motion  to  vacate  or 
modify  the  order,  and  from  a  decision 
on  this  an  appeal  may  be  taken  to 
general  term.  Finck  v.  Mannering, 
46  Hun  (N.  Y.)  323;  Chamberlain  v. 
Gallup,  25  Hun  (N.  Y.)3i8. 

1.  New  York,  etc.,  R.  Co.  v. 
Ketchum,  3  Keyes  (N.  Y.)  24;  Brink- 
ley  V.  Brinkley,  47  N.  Y.  40;  Semrow 
V.  Semrow,  26  Minn.  9;  Menage  v. 
Lustfield,  30  Minn.  487;  Sercomb  v. 
Catlin,  25  111.  App.  194,  affirmed  128 
111.  556. 

2.  Mitchell's  Case,  12  Abb.  Pr.  (N. 
Y.  C.  PI.)  249. 

3.  Ackroyd  v.  Ackroyd,  2  Abb.  Pr. 
N.  S.  (N.  Y.  Supreme  Ct.)  3S0. 
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of  fines  on  condition  ;  '  or  reversing  a  special-term  order  adjudg- 
ing a  party  in  contempt;  *  or  refusing  to  punish  for  contempt;' 
or  a  general-term  order  afifirming  an  order  denying  a  motion  to 
open  or  vacate  an  order  punishing  for  contempt,  is  not  appealable.* 
20.  Decisions  Affecting  Certiorari. — Orders  granting  or  denying 
a  writ  of  certiorari,'*  or  quashing  or  refusing  to  quash  such  a 
writ,  are  discretionary  and  unappealable,®  unless  the  decision 
quashing  the  writ  also  adjudicate  that  the  proceeding  brought  up 
by  the  writ  is  valid,''  or  unless  the  writ  be  granted  in  a  case  not 
justified  by  law.®     See  article  CERTIORARI. 


1.  People  V.   Delvecchio,   i8  N.   Y. 

352. 

2.  People  V.  Gilmore,  88  N.  Y.  626. 

3.  Simmonds  v.  Simmonds,  75  N. 
Y.  612;  Crosby  v.  Stephan,  97  N.  Y. 
606. 

4.  Watrous  v.  Kearney,  79  N.  Y. 
496;  Sixth  Ave.  R.  Co.  v.  Gilbert  El. 
R.  Co.,  71  N.  Y.  430. 

5.  People  V.  Stillwell,  19  N.  Y.  531; 
People  V.  Fire  Com'rs,  77  N.  Y.  605; 
Hillsboro  v.  Smith,  no  N.  Car.  417. 

6.  Jones  v.  People,  79  N.  Y.  45; 
People  V.  Police  Com'rs,  82  N.  Y.  506; 
People  V.  Tax  Com'rs,  85  N.  Y.  655; 
People  V.  Police  Com'rs,  86  N.  Y. 
639;  People  z'.  Hill,  53  N.  Y.  547;  Her- 
sey  V.  Schaedel,  6  111.  App.  18S. 

New  York. — In  New  York  such  or- 
ders are  appealable  to  general  term, 
but  not  to  the  Court  of  Appeals. 
People  V.  Stillwell,  19  N.  Y.  531. 

7.  People  V.  Com'rs,  etc.,  103  N.  Y. 
372;  People  V.  Knowles.  47  N.  Y.  415; 
People  z/.  Brooklyn,  39  N.  Y.  88. 

8.  People  V.  Public  Park  Com'rs,  97 
N.  Y.37- 

Where  a  Jurisdictional  Question  is  In- 
volved.— An  appeal  may  be  prosecuted 
from  the  judgment  of  an  inferior  court, 
on  return  of  a  writ  of  certiorari,  where 
sued  out  to  test  the  power  and  juris- 
diction of  a  lower  court  to  act  at 
all,  Baltimore,  etc.,  Turnpike  Co.  v. 
Northern  Cent.  R.  Co.,  15  Md.  197; 
Swann  v.  Cumberland,  8  Gill  (Md.) 
150;  Stellwagen  v.  Sadler  (D.  C),  19 
Wash.  L.  Rep.  450;  but  not  where  a 
quasi  appellate  power  is  exercised,  on 
return  of  the  writ,  in  examination  of 
the  proceedings  of  a  tribunal  which 
had  authority  to  act,  Baltimore,  etc., 
Turnpike  Co.  v.  Northern  Cent.  R. 
Co.,  15  Md.  197;  Crockett  v.  Parke,  7 
Gill  (Md.j  237. 

Minnesota — Substantial  Rights. — Pro- 
ceedings on  certiorari  are  special,  and 
a  final  order  therein  affecting  a  sub- 


stantial right  is  appealable.  Moede 
V.  Stearns  County,  43  Minn.  312. 

Alabama. — By  §  3932,  Code  1876, 
an  appeal  may  be  taken  to  the  Su- 
preme Court  "on  application  for 
writs  of  certiorari,  supersedeas,  quo 
warranto,  mandamus,  and  other  re- 
medial writs."  Ex  p.  Candee,48  Ala. 
386. 

An  order  of  a  judge  compelling  a 
public  official  to  deliver  his  books  of 
ofl5ce  to  his  successor  is  a  remedial 
writ  within  the  meaning  of  the  stat- 
ute, Thompson  v.  Holt,  52  Ala.  491; 
but  not  a  proceeding  on  writ  of  ha- 
beas corpus.  Ex  p.  Montgomery,  64 
Ala.  463. 

Florida. — In  Florida  proceedings  of 
an  inferior  tribunal  upon  certiorari  to  a 
court  below  are  reviewable  upon  ap- 
peal. Deans  v.  Wilcoxon,  iS  Fla.  531; 
Basnet  v.  Jacksonville,  18  Fla.  523;  Ed- 
gerton  v.  Green  Cove  Springs,  18  Fla. 
52S;  State  V.  Call,  i  Fla.  106;  State  v. 
Charles,  i  Fla.  335. 

Pennsylvania. — A  statute  providing 
that  a  judgment  of  a  Court  of  Com- 
mon Pleas  on  certiorari  shall  be  final 
embraces  appeals  from  refusals  to  set 
aside  an  execution  for  defendant's 
costs  on  the  certiorari  where  the  judg- 
ment of  the  justice  was  reversed.  Sil- 
vergood  v.  Storrick,  i  Watts  (Pa.) 
532;  Palmer  v.  Lacock,  107  Pa.  St.  347. 
The  provision  of  the  act  extends  to 
"  every  judgment  or  proceeding  of 
the  court  below  on  writs  of  certiorari, 
whether  as  regards  reversal,  costs, 
executions,  or  any  other  matter."  Sil- 
vergood  v.  Storrick,  i  Watts  (Pa.) 
532. 

California.— Appeals  lie  to  the  Su- 
preme Court  from  judgments  ren- 
dered below  in  proceedings  in  action 
of  mandamus,  certiorari,  quo  war- 
ranto, or  in  special  proceedings  to  test 
the  validity  of  a  corporate  charter. 
Brewster  v.  Hartley,  37  Cal.  15;  Mor- 
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21.  Decisions  Affecting  Prohibition. — An  order  of  an  inferior  court 
granting  or  denying  a  writ  of  prohibition  is  discretionary,  and 
no  appeal  can  be  maintained  therefrom.*  See  article  PROHIBI- 
TION. 

22.  Decisions  Affecting  ftuo  Warranto. — A  decision  of  the  court 
below  in  an  action  of  quo  warranto  is  appealable  as  a  final  judg- 
ment in  a  civil  proceeding.*     See  article  Quo  WARRANTO. 

23.  Decisions  Affecting  Mandamus. — An  order  granting  or  refus- 
ing a  writ  of  mandamus  is  discretionary  and  unappealable,*  unless 
it  is  denied  in  a  case  where  a  clear  legal  right  is  shown  and  no 
other  adequate  remedy  exists.*     So  no  appeal  will  lie  from  an 


ley  V.  Elkins,  37  Cal.  456;   Winter  v. 
Fitzpatrick,  35  Cal.  269. 

Justice  of  Peace.  —  A  judgment  of 
the  Supreme  Court  on  certiorari  to  a 
Justice's  Court  to  bring  up  summary- 
proceedings  in  dispossession,  is  re- 
viewable. People  V.  Boardman,  4 
Keyes  (N.  Y.)  59- 

1.  State  t'.  Levens,  32  Mo.  App.  520; 
State  V.  Bowerman,  40  Mo.  App.  576; 
People  V.  Westbrook,  89  N.  Y.  152; 
Ex  p.  Braudlacht,  2  Hill  (N.  Y.)  367; 
Kinloch  v.  Harvey,  Harp.  (S.  Car.) 
508;  State  v.  Hudnal,  2  Nott  &  M. 
(S.  Car.)  419;  Weston  v.  Charleston, 
2  Pet.  (U.  S.)  449;  Bishop  of  St. 
Davids  v.  Lucy,  i  Ld.  Raym.  545; 
Free  v.  Burgovne,  5  B.  &  C.  765,  12 
E.  C.   L.  373- 

The  remedy  is  by  application  to  an- 
other court  having  power  to  issue  the 
writ.  State  v.  Bowerman,  40  Mo.  App. 
576. 

Connecticut. — Where  the  granting  or 
refusal  of  the  writ  is  dependent  upon 
the  truth  and  sufl5ciency  of  the  facts 
arising  in  the  case,  the  action  of 
the  court  is  appealable,  to  determine 
whether  its  decision  was  the  exercise 
of  a  legal  discretion.  Fayerweather 
V.  Monson,  61  Conn.  431. 

2.  People  V.  Willard,  no  N.  Y.  662; 
People  V.  Cook,  8  N.  Y.  67;  State  v.. 
Burnett,  2  Ala.  140. 

New  York. — No  appeal  can  be  taken 
from  a  decision  of  the  court  below  in 
action  of  quo  warranto,  unless  the  ju- 
risdictional amount  is  involved,  or  an 
order  granting  leave  to  appeal  is  ob- 
tained from  the  general  term.  People 
V.  Willard,  iioN.  Y.  662. 

Eefusal  to  Allow  Writ.— The  refusal 
of  a  trial  court  to  allow  a  writ  of  quo 
warranto  to  be  filed  to  test  relator's 
right  to  an  office,  is  subject  to  appeal. 
State  V.  Burnett,  2  Ala.  140. 

8.  New  York. — People  v.  Campbell, 


72  N.  Y.  496;  Matter  of  Dederick,  77 
N.  Y.  595;  Sage  v.  Lake  Shore,  etc., 
R.  Co.,  70  N.  Y.  220;  People  v.  Board 
of  Canvassers  (Supreme  Ct.),  2  N.  Y. 
Supp.  561;  People  V.  Mitchell  (Su- 
preme Ct.),  39  N.  Y.  St.  Rep.  767. 

Other  States. — Hammond  v.  People, 
32  111.  453;  Saucon  Tp.  v.  Broadhead 
(Pa.,  1887),  9  Atl.  Rep.  63. 

United  States. — Columbian  Ins.  Co. 
V.  Wheelwright,  7  Wheat.  (U.  S.)  534; 
Kendall  v.  U.  S.,  12  Pet.  (U.  S.) 
524. 

Louisiana.  —  An  order  refusing  a 
mandamus  to  compel  the  allowance  of 
an  appeal  is  final  and  appealable,  but 
not  an  order  granting  it.  Lafayette 
V.  Parish  Judge,  8  Rob.  (La.)  5. 

New  York. — An  order  of  the  general 
term  reversing  a  special-term  order 
quashing  a  return  to  a  writ  of  alter- 
native mandamus  and  directing  a  per- 
emptory mandamus,  with  leave  to  the 
relator  to  demur  or  take  issue  upon 
the  allegations  of  the  return,  is  inter- 
locutory and  not  appealable.  People 
V.  Clyde,  69  N.  Y.  603. 

Contra. — In  Missouri  and  Maryland  a 
judgment  awarding  a  writ  of  peremp- 
tory mandamus  is  held  final  and  ap- 
pealable, State  v.  Sutterfield,  54  Mo. 
394;  McVey  v.  McVey,  51  Mo.  406; 
Strouse  v.  Drennan,  41  Mo.  289;  State 
V.  Horner,  10  Mo.  App.  307;  State  v. 
Lewis,  76  Mo.  370;  Watts  v.  Port  De- 
posit, 46  Md.  502;  and  in  Tennessee, 
Beasley  z'.  Ferriss,  i  Lea  (Tenn.)  461. 
But  an  order  denying  the  writ  is  not 
appealable.  Shrever  v.  Livingston 
County,  9  Mo.  196;  Ex  /.  Skaggs,  19 
Mo.  339. 

4.   People  V.  Syracuse,  78  N.  Y.  56. 

An  unqualified  order  directing  a 
mandamus  to  issue  for  delivery  of  an 
office  is  an  order  for  a  peremptory 
mandamus,  and  final.  Harwood  v. 
Marshall,  9  Md.  83. 
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order  making  absolute  or  discharging  a  rule   for  an  alternative 
mandamus.*      See  article  MANDAMUS. 

24.  Decisions  Affecting  Costs — a.  Generally. — Where  the  sole 
purpose  of  an  action  or  proceeding  is  to  recover  costs,  an  appeal 
lies  from  a  final  determination  therein  as  in  other  cases.*  But  a 
judgment  or  decree  for  costs  only  is  not  appealable  where  the 
main  cause  is  left  undisposed  of.*     See  article  COSTS. 


1.  Saucon  Tp.  v.  Broadhead  (Pa., 
1887),  9  Atl.  Rep.  63;  Com.  v.  Lacka- 
wanna, 133  Pa.  St.  180. 

2.  State  V.  Byrd,  93  N.  Car.  627; 
Herson  v.  Chicago,  etc.,  R.  Co.,  18 
Mo.  App.  439;  Zellee  v.  Bobb,  13  Mo. 
App.  581. 

Or  where  the  whole  subject  of  the 
litigation  is  the  alleged  liability  of  the 
defendant  as  prosecutor  to  pay  the 
costs  of  a  criminal  action.  State  v. 
Byrd,  93  N.  Car.  627. 

A  judgment  denying  complainant's 
costs,  upon  complaint  for  costs  for  not 
entering  an  action,  is  appealable. 
Wright  V.  Blunt,  74  Me.  92. 

Final  Judgment. — A  judgment  that 
"the  defendant  go  hence  and  that  he 
recover  his  costs "  is  a  final  appeal- 
able judgment,  Rogers  v.  Gosnell, 
51  Mo.  466;  or  that  "this  cause  be 
dismissed,  and  defendants  recover  of 
the  plaintiff  all  costs  accrued  therein," 
Moody  V.  Deutsch,  85  Mo.  237. 

Appealable  Orders. — An  order  com- 
pelling a  person  beneficially  interested 
in  a  suit  brought  in  another  name  to 
pay  costs,  is  appealable.  Giles  v. 
Halbert,  12  N.  Y.  32. 

New  York. — An  order  awarding 
costs  to  a  defendant  executor  where 
the  plaintiff  obtained  only  a  nominal 
recovery  may  be  appealed  to  the 
Court  of  Appeals.  Hopkins  v.  Lott, 
III  N.  Y.  577. 

3.  State  V.  Newton,  26  Mo.  App. 
11;  Boggess  V.  Cox,  48  Mo.  278; 
Crockett  v.  Lewis,  66  Mo.  671;  Moran 
V.  Plankinton,  53  Mo.  243;  Moody 
V.  Deutsch,  85  Mo.  237 ;  Evans 
V.  Russell,  61  Mo.  37;  Schmidt  v. 
Halle,  15  Mo.  App.  36;  Bobb  v. 
Graham,  15  Mo.  App.  289;  Flesh  v. 
Christopher,  9  Mo.  App.  573;  Dale  v. 
Wright,  57  Mo.  no;  Young  v.  Stone- 
braker,  33  Mo.  117;  Smarr  v.  McMas- 
ter,  34  Mo.  204;  Preston  v.  Missouri, 
etc.,  Lead  Co.,  48  Mo.  541;  Zahn  v. 
Darling,  48  Mo.  557;  Couch  v.  Fisher, 
49  Mo.  371;  Bower  v.  Higbee,  9  Mo. 
259;  Bick  V.  Seal,  39  Mo.  App.  567; 
Johnson  v.   District  of  Columbia  (D. 


C),  17  Wash.  L.  Rep.  376;  Burns  v. 
Rosenstein,  135  U.  S.  449;  McCabe  v. 
Farnsworth,  27  Mich.  52. 

An  order  striking  out  a  bill  of  costs 
made  after  the  entry  of  judgment  is 
appealable  under  a  statute  allowing 
appeals  from  any  special  orders  "  sub- 
sequent to  judgment."  Yorba  z/.  Dob- 
ner,  90  Cal.  337. 

As  the  costs  are  not  the  real  object 
of  the  litigation  no  appeal  will  lie 
from  a  judgment  for  costs  only  where 
the  subject-matter  of  the  action  has 
been  destroyed,  lost,  or  adjusted  by 
the  parties.  State  v.  Byrd,  93  N.  Car. 
627;  May  V.  Darden,  83  N.  Car.  237. 

By  Justice  of  Peace. — Nor  where  a 
judgment  for  costs  for  defendant  is 
rendered  by  a  justice  of  peace  on  a  ver- 
dict of  a  jury,  and  not  disposing  of 
the  action.  Riddle  v.  Yates,  10  Neb. 
510;  Sprick  V.  Washington  County,  3 
Neb.  253;  Nichols  v.  Hail,  5  Neb.  194. 

Decree  for  Costs. — A  defendant  against 
whom  a  decree  for  costs  is  entered 
cannot  appeal  therefrom  where  only 
the  costs  on  dismissal  of  a  bill,  without 
prejudice,  are  involved.  Jenness  v. 
Smith,  58  Mich.  280. 

On  Interpleader. — An  appeal  lies  from 
an  order  or  decree  of  court  dividing 
costs  between  parties  to  an  issue  in 
the  nature  of  interpleader.  Black's 
Appeal,  106  Pa.  St.  344. 

Final  Judgment. — Where  the  judg- 
ment finally  disposes  of  the  case  an 
appeal  may  be  taken  from  a  judgment 
for  costs  only,  although  irregular  in 
awarding  no  damages.  McDaniels  v. 
Johnson,  36  Vt.  688;  Aycock  v.  Will- 
iams, 18  Tex.  392. 

Materiality  of  Witnesses. — Since  the 
materiality  of  witnesses  on  a  trial  be- 
fore a  jury  depends  on  facts  known 
only  to  the  court  below  and  not 
brought  up  on  appeal,  no  appeal  will 
lie  from  the  taxation  of  such  costs  by 
the  court  below.  McCauley's  Appeal, 
86  Pa.  St.  187;  Orbison's  Appeal,  22 
W.  N.  C.  (Pa.)  117;  Fidelity  Trust 
Co.'s  Appeal,  11  W.  N.  C.  (Pa.)  104; 
Litzz/.  Kauffman,  4Pa.Co.  Ct.  Rep.329. 
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Interlocutory  Orders  for  Costs.— No  appeal  can  be  taken  from  interlocu- 
tory orders  for  costs,  or  costs  of  motion,  or  costs  imposed  as  a  con- 
dition upon  granting  relief  on  defaults.* 


Sheriff's  Fees. — An  order  adjusting 
sheriff's  fees  containing  an  unauthor- 
ized direction  as  to  the  persons  who 
should  pay  the  same  should  be  cor- 
rected by  motion  in  the  court  below, 
not  by  appeal.  Hall  v.  U.  S.  Reflector 
Co.,  31  Hun(N.  Y.)5ii. 

Jurisdiction. — An  appellate  court  has 
no  power  to  review  an  order,  so  far  as 
it  awards  costs,  depending  on  the 
merits,  where  it  has  no  jurisdiction 
over  the  subject-matter  of  the  order. 
Crosby  v.  Stephan,  97  N.  Y.  606. 

Reference. — The  allowance  of  costs 
upon  a  reference  under  a  statute  of  a 
disputed  claim  against  an  estate  is  not 
appealable.  Hauxhurst  v.  Ritch,  119 
N.  Y.  621. 

Criminal  Case. — A  judgment  of  a 
court  of  special  sessions  charging  the 
costs  of  a  criminal  prosecution  upon 
the  prosecutor  is  not  a  "judgment 
upon  conviction"  within  the  meaning 
of  a  statute  giving  right  of  appeal. 
People  V.  Norton,  33  Hun  (N.  Y.)  277. 

Illinois. — An  order  granting  or  deny- 
ing an  application  for  an  allowance  of 
costs  under  §  29,  ch.  51,  Rev.  Stat. 
111.,  is  a  final  order  upon  a  collateral 
matter  disconnected  from  the  final  re- 
sult of  the  suit,  and  is  appealable. 
Skinner  Mfg.  Co.  v.  Sinsheimer,  37  111. 
App.  467. 

Award — Neio  York. — A  judgment  en- 
tered upon  an  award  of  arbitration 
solely  on  a  case  containing  the  testi- 
mony taken  before  the  arbitration 
and  a  copy  of  the  judgment  roll,  is 
not  appealable.  A  motion  at  special 
term  for  an  order  modifying  the 
award  or  vacating  it  is  the  proper 
remedy.  Dibble  v.  Camp,  60  Barb. 
(N.  Y.)  150. 

Costs  Awarded  to  Beferee. — Where, 
pending  final  disposal  of  the  case,  a 
sum  is  awarded  to  a  referee  as  com- 
pensation, but  the  question  as  to 
which  party  shall  pay  is  reserved,  the 
decree  is  intermediate  and  unappeal- 
able.    Blun  V.  Mackall.  78  Ga.  1S6. 

Special  Order  after  Final  Judgment. — 
An  order  compelling  plaintiff  to  pay 
costs  after  judgment  rendered  against 
him  in  a  special  proceeding  is  a  "  spe- 
cial order  made  after  final  judgment," 
within  the  meaning  of  the  statute  of 
Montana  giving  an  appeal  from  such 


orders.  Granite  Mountain  Min.  Co. 
V.  Weinstein,  7  Mont.  346;  Clarke  v. 
Gonu,  2  Mont.  538. 

1.  Niles  V.  Griswold,  3  Code  Rep. 
(N.  Y.  C.  PI.)  164;  Matter  of  Kelly, 
59  N.  Y.  595;  Scott  V.  Burton,  6  Tex. 
322;  Fitzgerald  v.  Fitzgerald,  21  Tex. 

415- 

Set-off. —  An  order  to  set  off  costs 
payable  to  plaintiff  against  costs  pay- 
able to  defendant  is  interlocutory. 
Blakey  v.  Latham,  43  Ch.  Div.  23. 

Attorney's  Fees. — An  order  granting 
attorney's  fees  for  appearing  for  un- 
represented minors  in  administration 
proceedings  is  appealable.  Leach  v. 
Pierce,  93  Cal.  627. 

District  Attorney. — An  order  allow- 
ing the  fees  of  a  district  attorney  is 
not  appealable;  it  does  not  affect  a 
substantial  right.  Colvig  v.  Klamath 
County.  16  Oregon  244. 

In  Garnishment  Proceedings. — Refus- 
ing a  garnishee  an  allowance  for  an- 
swering upon  dismissal  of  garnish- 
ment proceedings  is  a  final  appealable 
order.  Ellison  v.  Ralston,  19  Mo. 
App.  537- 

Beceivership. — And  so  also  an  order 
fixing  the  commissions  of  a  receiver. 
Hanover  Ins.  Co.  v.  Germania  Ins. 
Co.,  46  Hun  (N.  Y.)  308. 

Costs  Irregularly  Entered. — An  order 
of  the  general  term  of  the  New  York 
Supreme  Court  granting  a  motion  to 
vacate  an  order  and  judgment  for 
costs  irregularly  entered,  is  not  appeal- 
able to  the  Court  of  Appeals  where 
made  without  prejudice  to  an  appli- 
cation to  special  term  for  costs.  Helck 
V.  Reinheimer,  121  N.  Y.  663! 

Allowance  to  Purchaser. —  An  order 
making  an  allowance  to  a  purchaser 
as  counsel  fees  paid  in  examining 
titles  in  a  partition  sale,  is  unappeal- 
able. Shriver  v.  Shriver,  86  N.  Y. 
577- 

Disbursements.  —  An  order  of  the 
court  below  fixing  the  amount  to  be 
added  to  costs  as  disbursements  is  un- 
appealable. Corbettz/.  De  Comeau,  45 
N.  Y.  Super  Ct.  587;  In  re  Smith,  105 
N.  Car.  167;  State  v.  Massey,  104  N. 
Car.  877. 

Mandamus. — An  award  of  costs  on 
granting  a  writ  of  peremptory  man- 
damus   is   unappealable.       People    v. 
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b.  Final  Orders— Generally. — Where  costs  are  claimed  under 
a  positive  statutory  provision  or  as  a  matter  of  right,  an  order  de- 
nying them  is  appealable  as  affecting  a  substantial  right.*  Where, 
as  in  equity,  they  rest  in  the  discretion  of  the  court,  orders  grant- 
ing or  denying  them  are  not  appealable^  unless  the  exercise  of 
discretion  is  abused.* 

Eeadjostment  of  Costs. —  A  motion  for  readjustment  is  the  rem- 
edy for  an  erroneous  taxation  of  costs;*  an  appeal  will  not 
lie.*  Nor  is  an  order  retaxing  or  denying  a  retaxation  of  costs 
appealable.® 

c.  Extra  Allowances. — As  to  appeals  from  orders  granting 
or  refusing  extra  allowances  of  costs  under  the  New  York  Code 
of  Civil  Procedure,  see  article  ADDITIONAL  ALLOWANCES  OF 
Costs,  Vol.  I.,  p.  218. 


Abright,  23  How.  Pr.  (N.  Y.  Supreme 
Ct.)3o6. 

Security  for  Costs. — Or  requiring  a 
plaintiff  who  serves  in  a  represent- 
ative capacity  to  furnish  security  for 
costs.  Bolle's  V.  Duff,  17  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  448. 

Setting  Aside  Judgment. — So  also  the 
imposition  of  terms  on  setting  aside 
a  judgment  or  report.  O'Brien  v. 
Long,  49  Hun  (N.  Y.)  80. 

In  Probate  Proceeding. — An  order 
that  the  costs  of  a  proceeding  to 
compel  an  executor  to  join  in  a  deed 
shall  be  paid  out  of  the  estate,  is  not 
appealable.  In  re  Schaifers's  Estate, 
155  Pa.  St.  250. 

1.  Sturgis  V.  Spofford,  58  N.  Y.  103; 
Buloid  V.  Miller,  4  Paige  (N.  Y.)  473; 
Lain  v.  Lain,  10  Paige  (N.  Y.)  191; 
Distrow  z'.Henshaw.S  Cow.  (N.Y.)  349. 

So  where  a  party  is  not  legally  en- 
titled to  costs,  and  it  is  not  within  the 
discretion  of  the  court  to  grant  them, 
an  order  allowing  them  is  appealable. 
Hopkins  v.  Lott,  iii  N.  Y.  580. 

New  York. — Or  an  order  awarding 
costs  and  an  extra  allowance  to  de- 
fendant in  a  reference  under  the  stat- 
ute of  a  disputed  claim  against  the 
estate  of  defendant's  intestate.  Hop- 
kins V.  Lott,  III  N.  Y.  580. 

2.  Rogers  v.  Holly,  18  Wend.  (N. 
Y.)  350;  Utica  Cotton  Mfg.  Co.  v. 
Oneida  County,  i  Barb.  Ch.  (N.  Y.) 
432;  Taylor  v.  Root,  48  N.  Y.  687; 
Staiger  v.  Schultz,  3  Keyes  (N.  Y.) 
614;  Sherman  v.  Daggett,  3  How, 
Pr.  (N.  Y.  Ct.  App.)  426;  Smith  v. 
Shaffer,  50  Md.  137;  Mears  v.  Moul- 
ton,3oMd.  145;  Hamilton  z'.  Schwehr, 
34  Md.  107;  Gebhart  v.  Merfeld,  51 
Md.  326. 


3.  Hand  v.  Burrows,  15  Hun  (N. 
Y.)48i;  Weis  v.  Louisville,  etc.,  R. 
Co.  (Miss.,  1890),  7  So.  Rep.  390;  The 
Cashmere  L.  R.,  15  Pro.  Div.  121. 

4.  Beattie  v.  Qua,  15  Barb.  (N.  Y.) 
132;  Railsback  v.  Patton,  34  Neb.  490. 

5.  Beattie  v.  Qua,  15  Barb.  (N.  Y.) 
132;  People  V.  Lewis,  3  Abb.  App. 
Dec.  (N.  Y.)  537- 

In  Criminal  Case. — But  where  costs 
are  imposed  on  a  prosecutor  in  a  crim- 
inal case  by  direct  order  of  the  court 
no  motion  to  retax  is  necessary  to  au- 
thorize an  appeal.  Burton  v.  State, 
34  Neb.  125. 

6.  Matter  of  Hudson  Ave.,  62  N.  Y. 
611;  People  V.  Boardman,  41  N.  Y. 
362;  McClure  v.  Niagara.  3  Abb.  App. 
Dec.  (N.  Y.)  83;  Beattie  v.  Qua,  15 
Barb.  (N.  Y.)  132;  Rader  v.  Notting- 
ham, 2  Mont.  157;  Hibbard  v.  Tomlin- 
son,  2  Mont.  220;  Orr  v.  Haskell,  2 
Mont.  350;  Lasky  v.  Davis,  33  Cal. 
677;  Levy  V.  Getleson,  27  Cal.  6S5. 

Where  an  order  denying  a  motion 
to  retax  costs  is  made  before  final 
judgment  it  is  reviewable  only  on  ap- 
peal from  final  judgment.  Lasky  v. 
Davis,  33  Cal.  677;  Levy  v.  Getleson, 
27  Cal.  685. 

When  Appealable.  —  But  where  the 
taxation  of  costs  does  not  rest  within 
the  discretion  of  the  court  a  decision 
on  a  motion  to  retax  costs  is  appeal- 
able. Dent  V.  State,  42  Ala.  514; 
Weisenger  v.  State,  11  Ala.  540;  Por- 
ter V.  Williams,  22  Ala.  525;  Dooly  v. 
Norton,  41  Cal.  439. 

Illinois. — No  appeal  lies  in  Illinois 
from  an  order  of  the  appellate  court 
overruling  a  motion  to  retax  costs  in 
a  suit  decided  in  that  court.  Doyle  v. 
Wilkinson,  120  III.  430. 
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d.  Temporary  Alimony. — Orders  in  divorce  cases  awarding 
alimony  and  suit  money  to  the  wife  pending  the  suit  are  held  in 
some  states  interlocutory  and  unappealable  before  final  judgment,* 
and  in  others  appealable  as  in  the  nature  of  final  orders  affecting 
a  substantial  right.*  For  a  further  discussion  of  appeals  from 
orders  granting  or  refusing  alimony,  see  article  Alimony,  Vol.  I., 
p.  446. 

25.  Decisions  in  Condemnation  Proceedings — Generally — Statutory 
provisions  allowing  a  right  of  appeal  from  all  final  judgments  of 
inferior  courts  include  a  final  judgment  in  a  proceeding  instituted 
to  obtain  the  condemnation  of  land  under  the  right  of  eminent  do- 
main.^    See  article  EMINENT  DOMAIN. 

Final  Order  in  Special  Proceedings. — Where  an  appeal  is  taken  from  an 
award  ot  commissioners  for  condemnation  of  land 'to  a  court  be- 
low and  the  question  is  retried  there,  a  final  judgment  or  order 
entered  therein  confirming,  increasing,  or  diminishing  the  award 
is  "  a  final  order  made  in  a  special  proceeding  affecting  a  substan- 
tial right,"  and  appealable  as  such.* 

1.  Haines  v.  Haines,  35  Mich.  138; 
Lapham  v.  Lapliam,  40  Mich.  527; 
Cooper  V.  Mayhew,  40  Mich.  528;  Ross 
V.  Ross,  47  Mich.  185;  Froman  v.  Fro- 
man,  53  Mich.  581;  Rose  v.  Rose,  53 
Mich.  585;  McBride  v.  McBride,  119 
N.  Y.  519;  De  Llamosasz'.  De  Llamosas, 
62  N.  Y.  618;  Aspinwall  v.  Aspinwall, 
18  Neb.  463. 

Nebraska. — It  is  not  appealable  as 
affecting  a  substantial  right,  since  not 
made  in  a  special  proceeding.  Aspin- 
wall V.  Aspinwall,  18  Neb.  463. 

To  Show  Cause. — A  nisi  order  direct- 
ing a  plaintiff  in  divorce  proceedings 
to  show  cause  why  counsel  fees  and 
alimony  should  not  be  ordered  paid,  is 
not  appealable.  Hayward  v.  Hayward 
(Md.,  1893),  26Atl.  Rep.  357. 

In  Thomson  v.  Thomson,  5  Utah 
401,  it  was  held  that  an  allowance  for 
the  support  of  a  child  in  a  decree  of 
divorce  is  not  appealable,  being  merely 
incidental  to  the  decree. 

Dismissal  of  Complaint. — A  judgment 
awarding  alimony  to  a  wife  on  dis- 
missal of  a  complaint  for  divorce  is 
appealable.  Graves  v.  Graves,  50 
Ohio  St.  196. 

2.  State  V.  Seddon,  93  Mo.  520;  Lewis 
V.  Lewis,  20  Mo.  App.  546;  Hecht  v. 
Hecht,  28  Ark.  92;  Mitchell  v.  Mitchell, 
20  Kan.  665;  Whitsett  v.  Whitsett,  8 
B.  Mon.  (Ky.)  50;  Jenkins  v.  Jenkins, 
gi  111.  167;  Krausez/.   Krause,  23  Wis. 

354- 

But  if  the  order  is  discretionary  it 
will  not   be    reversed    unless  the  dis- 


Ezecution 
trial  judge 
alimony    is 


^retion  is  abused.  State  v.  Seddon, 
c^3  Mo.  520;  Langan  v.  Langan,  86  Cal. 
132;  White  V.  White,  86  Cal  212; 
Sharon  v.  Sharon,  67  Cal.  185;  Daniels 
V.  Daniels,  9C0I0.  133;  Glenn z/.  Glenn, 
44  Ark.  46. 

Therefor. — A   decree   of  a 

that   execution   issue  for 

a    final    appealable  order. 

Brigham    v.    Brigham    (Mass.,    1888), 

16  N.  E.  Rep.  780. 

New  York. — Where  an  application  for 
sMwaony  pendente  lite  is  granted  in  an 
action  of  divorce  upon  facts  not  en- 
titling the  wife  to  demand  it,  the  order 
is  appealable  to  the  Court  of  Appeals. 
Collins  V.  Collins,  71  N.  Y.  269;  Brink- 
ley  V.  Brinkley,  50  N.  Y.  1S4. 

3.  North  Missouri  R.  Co.  v.  Lack- 
land, 25  Mo.  515;  Hannibal  Bridge 
Co.  V.  Shawbacker,  49  Mo.  555;  Ring 
V.  Mississippi  River  Bridge  Co.,  57 
Mo.  496;  Kansas  City,  etc.,  R.  Co.  v. 
Campbell,  62  Mo.  585;  Chesapeake, 
etc..  Canal  Co.  v.  Hoye,  2  Gratt.  (Va.) 
511;  Sacramento,  etc.,  R.  Co.  v.  Har- 
lan, 24  Cal.  334;  Stockton,  etc.,  R.  Co. 
V.  Galgiani,  49  Cal.  139. 

4.  Witt  V.  St.  Paul,  etc.,  R.  Co.,  35 
Minn.  404;  Ramsey  County  v.  Stees, 
27  Minn.  14;  Warren  z/.  First  Division, 
etc.,  R.  Co.,  18  Minn.  384. 

New  York. — An  order  of  the  general 
term  reversing  a  special-term  order 
vacating  an  assessment  without  order- 
ing a  rehearing,  is  a  final  appealable 
order.  In  Matter  of  New  York  Protes- 
tant.,  etc..  School,  82   N.  Y.  606;  but 
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26.  Decisions  on  Motions  for  New  Trial — a.  Generally. — Where 
a  motion  for  a  new  trial  is  made  it  is  not  collateral,  but  directly 
connected  with  the  judgment.*  There  is  no  final  disposition  of 
the  case,  and  no  final  judgment  rendered  from  which  an  appeal 
can  be  taken  until  it  is  disposed  of.*     See  article  New  Trial. 

b.  Orders  Granting  New  Trial. — Generally  an  appeal 
cannot  be  taken  from  an  order  granting  or  refusing  a  new  trial 
where  made  upon  the  facts,  unless  given  expressly  by  statute  ' 
Such  orders,  unless  by  statute,  are  only  reviewable  in  connec- 
tion with  and  upon  appeal  from  the  judgment  and  when  em- 
bodied in  the  judgment  roll.* 


not  where  the  case  is  remitted  to 
special  term  for  modification  of  the 
assessment,  in  conformity  with  the 
principles  laid  down  by  the  general 
term,  In  the  Matter  of  Auchmuty,  79 
N.  Y.  622. 

A  judgment  against  an  elevated  rail- 
road for  damages  on  account  of  depre- 
ciation of  plaintiff's  property  caused  by 
its  maintenance  and  operation,  is  final 
and  appealable,  although  the  com- 
pany may  still  proceed  under  the  stat- 
ute to  appropriate  the  easement  in- 
volved to  their  use.  Sixth  Ave.  R. 
Co.  V.  Metropolitan  El.  R.  Co.,  56 
Hun  (N.  Y.)  182. 

Setting  Aside  Award. — A  decision  set- 
ting aside  part  of  a  report  of  viewers 
to  assess  damages  for  condemnation 
of  land  by  a  railroad  is  final  and  ap- 
pealable. Beale  v.  Pennsylvania  R. 
Co.,  86  Pa.  St.  509. 

1.  New  York,  etc..  R.  Co.  v.  Doane, 
105  Ind.  92. 

2.  State  V.  Kansas  City  (Mo.,  1891), 
16  S.  W.  Rep.  415;  Lane  v.  Kings- 
berry,  II  Mo.  402;  Thomas  v.  Thomas, 
64  Mo.  353;  Givens  v.  Van  Studdiford, 
86  Mo.  149;  State  v.  Philips,  96  Mo. 
570;  Webster  v.  Spindler,  36  Mo.  App. 
355;   Colchen  v.  Ninde,  120  Ind.  88. 

3.  Alabama. — Ketchum  v.  Dennis,  41 
Ala.  183;  Lockhart  v.  Wyatt,  42  Ala. 
31;  Broyler  v.  Maddox,  43  Ala.  357; 
Bridges  v.  Miller,  3  Ala.  746. 

Connecticut. — Granger  v.  Bissell,  2 
Day  (Conn.)  36S;  Wallace  v.  Middle- 
brook,  28  Conn.  464. 

District  of  Columbia. — Johnston  v. 
Johnston  (D.  C),  19  Wash.  L.  Rep.  85. 

Georgia. — Evans  v.  Adams,  12  Ga.  44. 

Illinois. — Reedy  El.  Mfg.  Co.  v.  Pit- 
vowsky,  35  111.  App.  364. 

Louisiana. — State  v.  Cole,  39  La. 
Ann.  938;  Brooks  v.  Weyman,  3  Martin 
(La.)  11;  Walton  v.  Louisiana  M.  &  F. 
Ins.  Co.,  2  Rob.  (La.)  562. 


Maryland. — Zitzer  v.  Jones,  48  Md. 
116. 

Michigan.  —  Peaslee  v.  Collier,  83 
Mich.  549. 

Minnesota. — Little  v.  Leighton,  46 
Minn.  201. 

Missouri. — Emmerson  v.  Harriet, 
II  Mo.  413;  Byers  v.  Butterfield,  33 
Mo.  376;  McDonough  v.  Nicholson, 
46  Mo.  35;  Martin  v.  Hays,  5  Mo. 
62;    Richmond   v.    Wardlaw,    36   Mo. 

313- 

New  York. — Baldwin's  Bank  v.  But- 
ler, 133  N.  Y.  564;  People  v.  Trezza, 
128  N.  Y.  529;  Smith  v.  Pryor  (C.  PL), 
9  N.  Y.  Supp.  636;  Williams  v.  Dela- 
ware, etc.,  R.  Co.  (Ct.  App.),  37  N.  Y. 
St.  Rep.  143. 

Ohio. — Haufif  v.  Cincinnati,  etc.,  R. 
Co.,  5  Ohio  Cir.  Ct.  Rep.  470. 

Pennsylvattia.  —  Hambleton  v.  Yo- 
cum,  108  Pa.  St.  304;  McClain  v. 
Com.,  no  Pa.  St.  263;  Gray  v.  Com., 
loi  Pa.  St.  384;  McGinnis  v.  Com.,  102 
Pa.  St.  66;  Thompson  v.  Barkley,  27 
Pa.  St.  263;    Howser  v.  Com.,  51   Pa. 

St.  332. 

South  Carolina. — State  v.  Davenport, 
38  S.  Car.  348;  Sams  v.  Hoover,  33  S. 
Car.  401. 

Texas.  —  Sanger  v.  Henderson,  85 
Tex.  404. 

United  States. — Laber  v.  Cooper,  7 
Wall.  (U.  S.)  565;  Pittsburgh,  etc.,  R. 
Co.  V.  Heck,  102  U.  S.  120;  Ayers  v. 
Watson,  137  U.  S.  584;  Lewisburg 
Bank  v.  Sheffey,  140  U.  S.  445;  Smith 
V.  Sun  Printing,  etc.,  Assoc,  55  Fed. 
Rep.  240;  McClellan  v.  Pyeatt,  50  Fed. 
Rep.  686;  Alexandria  v.  Stabler,  50 
Fed.  Rep.  689. 

For  a  full  discussion  of  this  subject 
see  article  New  Trial. 

4.  People  V.  Trezza,  128  N.  Y.  529; 
Baldwin's  Bank  v.  Buster,  133  N,  Y. 
564;  Folger  V.  Fitzhugh,  41  N.  Y.  228; 
Campbell    v.    Page,    50    N.    Y.    658; 
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Where  Allowed  by  Statute. — Where  a  separate  appeal  is  allowable 
from  an  order  granting  or  refusing  a  new  trial  it  will  not  be  dis- 
missed because  an  appeal  is  also  pending  from  the  judgment,*  or 
because  a  prior  motion  was  made  and  denied  for  a  new  trial  be- 
fore entry  of  judgment.* 


Standard  Oil  Co.  v.  Amazon  Ins.  Co., 
79  N.  Y.  507. 

A  party  who  desires  to  review  an 
order  granting  a  new  trial  should  ex- 
cept thereto  and  appeal  from  the  final 
judgment.  Smith,  etc..  Implement 
Co.  V.  Wheeler,  27  Mo.  App.  16. 

Under  Code  Procedure. — Where  an  ap- 
pellant desires  to  bring  up  for  review 
an  order  denying  a  new  trial  made 
after  entry  of  judgment,  he  must  take 
a  separate  appeal  therefrom,  Hvmes 
V.  Van  Cleef  (Supreme  Ct.),  15  N.  Y. 
Supp.  341 ;  where  made  before  entry 
it  may  be  specified  in  the  notice  of  ap- 
peal from  the  final  judgment,  Hymes 
V.  Van  Cleef  (Supreme  Ct.),  15  N.  Y. 
Supp.  341;  Brumfield  v.  Hill  (Supreme 
Ct.),  8  N.  Y.  Supp.  143. 

1.  Humphreys  v.  Havens,  9  Minn. 
318. 

2.  Schuek  v.  Hagar,  24  Minn.  339. 
Vacating  Orders. — An  order  denying 

a  motion  to  vacate  an  order  sustain- 
ing a  demurrer  and  granting  a  new 
trial,  or  refusing  to  set  aside  an  order 
denying  a  new  trial,  is  not  appealable 
as  an  order  in  effect  denying  a  new 
trial.  Dodge  v.  Bell,  37  Minn.  382. 
Little  V.  Leighton,  46  Minn.  201. 

New  York — Court  of  Appeals.— VihevG 
an  order  of  the  general  term  of  the  Su- 
preme Court  granting  a  new  trial  in 
an  action  tried  before  a  jury,  and  pre- 
senting a  conflict  of  evidence,  may  have 
been  made  upon  the  facts,  it  is  un- 
appealable to  the  Court  of  Appeals,  al- 
though the  record  does  not  state  that 
it  was  so  made,  as  it  may  have  been 
made  in  the  exercise  of  discretion. 
Williams  v.  Delaware,  etc.,  R.  Co., 
127  N.  Y.  643;  Wright  v.  Hunter,  46 
N.  Y.  409;  Sands  v.  Crooke,  46  N.  Y. 
564;  Dickson  v.  Broadway,  etc.,  R. 
Co.,  47  N.  Y.  507;  Downing  v.  Kelly, 
48  N.  Y.  433;  Courtney  v.  Baker,  60 
N.  Y.  i;  Wagner  v.  Long  Island  R. 
Co.,  70  N.  Y.  614;  Whitson  v.  David, 
81  N.  Y.  645;  Bronk  v.  New  York, 
etc.,  R.  Co.,  95  N.  Y.  656;  Pharis  v. 
Gere,  107  N.  Y.  231;  Randall  v.  Ran- 
dall, 114  N.  Y.  499;  Harris  v,  Burdett, 
73  N.  Y.  136;  Duane  v.  Northern  R. 
Co.  3  N.  Y.  545- 

The  Record. — To  be  appealable,  the 


record  must  show  that  an  order  of  a 
general  term  reversing  an  order  deny- 
ing a  new  trial  was  granted  on  ques- 
tions of  law  alone,  Courtney  v.  Baker, 
60  N.  Y.  i;  Mackay  v.  Lewis,  73  N. 
Y.  382;  Snebley  v.  Conner,  78  N.  Y. 
21S:  Whitson  V.  David,  81  N.  Y.  645; 
Samuels  v.  Evening  Mail  Assoc,  17 
Alb.  L.  J.  115;  and  where  it  appears 
that  the  general  term  directed  a  new 
trial  on  questions  of  law  the  order  is 
not  appealable,  unless  it  appears  that 
the  facts  were  passed  upon  unfavora- 
bly to  the  appellant,  Williams  v. 
Delaware,  etc.,  R.  Co.,  127  N.  Y.  644; 
Harris  v.  Burdett,  73  N.  Y.  136; 
Snebley  v.  Connor,  78  N.  Y.  218; 
Kennicutt  v.  Parmalee,  109  N.  Y.  650. 

So  an  order  of  the  general  term 
of  the  Supreme  Court,  affirming  a 
special-term  order  denying  a  motion 
for  new  trial  for  misconduct  of  a 
juryman,  is  not  appealable.  Gale  v. 
New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y. 
594;  Gray  v.  Fisk,  53  N.  Y.  630;  Liv- 
ermore  v.  Bainbridge,  56  N.  Y.  72; 
William  v.  Montgomery,  60  N.  Y.  648. 

Judgment  Absolute. — Where  the  facts 
are  before  the  general  term  and  it 
reverses  the  judgment,  but  instead  of 
granting  a  new  trial  directs  judgment 
absolute,  an  appeal  may  be  taken  to 
the  Court  of  Appeals.  Goodwin  v. 
Conklin,  85  N.  Y.  21. 

Reversal. — Where  the  Court  of  Ap- 
peals reverses  a  case  and  sends  it  back 
for  a  new  trial  an  appeal  must  be 
taken  from  the  new  judgment  to  the 
general  term,  and  not  to  the  Court  of 
Appeals.  New  York,  etc.,  R.  Co.  v. 
Schuyler,  34  N.  Y.  30. 

In  Case  of  Exceptions. — A  direct  ap- 
peal to  the  Court  of  Appeals  may  be 
taken  from  a  judgment  entered  at 
circuit  upon  an  order  of  the  general 
term  denying  a  motion  for  a  new  trial, 
made  on  case  and  exceptions,  upon 
rendition  of  a  verdict  below,  and  sus- 
pending judgment  until  its  determi- 
nation. Kelsey  v.  Sargent,  104  N.  Y. 
663;  Caughey  v.  Smith,  47  N.  Y.  245, 
overruling  Coleman  v.  Pleystead,  40 
N.  Y.  341;  Van  Bergen  v.  Bradley,  36 
N.  Y.  316;  Potter  v.  Van  Vranken,  36 
N.  Y.  619. 
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Waiver  of  Motion. — ^  party  moving  for  a  new  trial  may,  after  the 
same  is  granted,  waive  his  motion  without  prejudice  to  his  right 
of  appeal  from  the  judgment,  if  one  be  thereafter  entered  in  the 
action.* 

27.  Decisions  Affecting  Reference — a.  Generally. — Where  the 
case  falls  within  the  statutory  provisions,  allowing  a  reference  the 


Review  at  General  Term. — To  review 
at  general  term  questions  of  fact 
arising  upon  a  trial  of  an  action  at 
law  by  jury,  a  motion  must  be  made 
for  a  new  trial  at  circuit  upon  the 
minutes,  or  at  special  term  upon  a 
case,  and  an  appeal  taken  from  an 
order  thereupon,  as  well  as  from  the 
judgment,  if  one  has  been  entered 
upon  the  verdict.  Peil  v.  Reinhart, 
127  N.  Y.  3S5;  Wright  v.  Hunter,  46 
N.  Y.  409.  An  order  reversing  an  order 
denying  a  new  trial,  and  granting  it,  is 
not  appealable  to  the  Court  of  Ap- 
peals. Peil  V.  Reinhart,  127  N.  Y. 
3S5;  Wright  V.  Hunter,  46  N.  Y.  409; 
Fallon  V.  Brooklyn,  etc.,  R.  Co.,  56 
N.  Y.  652. 

From  Special  Term. — An  appeal  may 
be  taken  to  the  general  term  of  the 
Supreme  Court  from  a  special-term 
order  granting  a  new  trial,  although 
it  does  not  state  the  grounds  upon 
which  it  was  granted,  Pharis  v. 
Gere,  107  N.  Y.  231;  Sullivan  v.  New- 
man (Supreme  Ct.),  17  N.  Y.  Supp. 
424;  and  an  appeal  may  be  enter- 
tained from  a  special  -  term  order 
granting  or  denying  a  new  trial  upon 
a  verdict,  whether  judgment  has 
been  entered  on  the  verdict  or  not, 
Voisin  V.  Commercial  Mut.  Ins.  Co., 
123  N.  Y.  120. 

An  appeal  lies  to  the  Court  of  Ap- 
peals from  that  part  of  an  order  of  the 
general  term  denying  a  new  trial  upon 
appeal  from  an  interlocutory  judg- 
ment or  order  at  special  term;  but  no 
appeal  can  be  taken  from  that  part 
which  affirms  the  judgment  or  order. 
Wahl  V.  Barnum,  116  N.  Y.  87;  Kelsey 
V.  Sargent,  104  N.  Y.  663. 

An  appeal  may  be  taken  from  an 
order  denying  a  motion  for  new  trial, 
made  at  special  term  on  behalf  of  a  de- 
cedent's estate,  upon  a  case  and  ex- 
ceptions, after  the  confirmation  of  the 
report  of  the  referee  to  whom  the 
claim  was  referred  and  entry  of  judg- 
ment thereon.  Eighmie  v.  Strong,  49 
Hun  (N.  Y.)  16;  Somerville  v.  Crook, 
9  Hun  (N.  Y.)  664;  Young  v.  Cudely, 
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23  Hun  (N.  Y.)  249;  Schreyer  v.  Hol- 
borrow,  26  Hun  (N.  Y.)  468. 

Where  a  party  appeals  to  the  Court 
of  Appeals  from  a  general-term  order 
awarding  a  new  trial,  he  cannot  es- 
cape the  obligation  of  stipulating  that 
judgment  absolute  shall  be  entered 
against  him  if  unsuccessful,  by  ap- 
pealing only  from  that  portion  of  the 
order  regulating  proceedings  in  the 
new  trial.  Altman  v.  Hofeller,  137 
N.  Y.  619. 

City  Court. — An  order  of  the  New 
York  City  Court  relusing  a  new  trial  is 
not  appealable  to  the  New  York  Court 
of  Common  Pleas,  Carroll  v.  O'Shea, 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  437;  Pharo 
V.  Beadleston,  21  N.  Y.  Supp.  9S9; 
Haines  v.  Thompson,  2  Misc.  Rep. 
(N.  Y.  C.  PI.)  385;  Wilmore  v.  Flack, 
96  N.  Y.  512;  Smith  v.  Pryor,  16 
Daly  (N.  Y.)  169;  and  no  appeal 
lies  to  the  general  term  of  the  New 
York  Court  of  Common  Pleas  from 
an  order  of  the  general  term  of  the 
City  Court  granting  or  denying  a  new 
trial  on  contested  facts,  Whitfield  v. 
Broadway,  etc.,  R.  Co.  (C.  PI.),  10  N. 
Y.  Supp.  106. 

An  appeal  may  be  taken  directly 
from  an  order  of  the  general  term  of 
the  City  Court  granting  a  new  trial  on 
questions  of  law  to  the  general  term 
of  the  Court  of  Common  Pleas,  with- 
out formal  entry  of  judgment.  Lezen- 
sky  V.  Supreme  Lodge  (City  Ct.),  14 
N.  Y.  Supp.  138. 

1.   Gutwillig  V.  Stumes,  47  Wis.  434. 

Statement  on  Motion.  —  An  order 
striking  out  or  refusing  to  strike  out 
a  statement  made  on  motion  for  a  new 
trial  is  interlocutory  and  unappeala- 
ble, Ketchum  v.  Crippen,  31  Cal.  36; 
Genella  v.  Relyea,  32  Cal.  159;  Pende- 
gast  V.  Knox,  32  Cal.  73;  Quivey  v. 
Gambert,  32  Cal.  304;  or  directing 
such  statement  to  be  settled,  Leffing- 
well  V.  Griffing,  29  Cal.  192. 

Motion  to  Dismiss. — An  order  deny- 
ing a  motion  to  dismiss  a  motion  for  a 
new  trial  is  not  appealable.  Griess  v. 
State  Invest.,  etc.,  Co.,  93  Cal.  411. 
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exercise  of  discretion  in  making  a  reference  is  not  appealable.* 
A  referee's  refusal  to  adjourn  a  hearing  is  unappealable,*  or  an  or- 
der denying  a  motion  to  recommit  a  cause  to  a  referee  to  make 
further  findings,*  or  granting  a  motion  to  vacate  an  order  of  ref- 
erence.^    See  article  REFERENCES. 


1.  Ronalds  v.  Mechanics'  Nat.  Bank, 
37  N.  Y.  Super.  Ct.  208;  Walsh  v. 
Darragh,  52  N.  Y.  590;  People  v. 
Hawes,  34  Barb.  (N.  Y.)  69;  McPar- 
land  V.  Larkin  (111.,  1889),  21  N.  E. 
Rep.  565. 

To  Take  Account. — Where  a  reference 
is  made  to  take  an  account,  or  to  re- 
port on  any  subject  necessary  to  en- 
able a  court  to  render  judgment  on 
the  issues  of  a  cause,  the  order  of  ref- 
erence is  unappealable.  Schnitzins  v. 
Bailey  (N.  J.,  1889),  18  Atl.  Rep.  192; 
Conant  v.  Riseborough,  30  III.  App. 
498;  Blackwell  v.  McCaine,  105  N.  Car. 
460;  Junck  V.  Hegeau,  12  La.  Ann. 
248;  Kanawha  Lodge  v.  Swann,  37  W. 
Va.  176. 

In  Equity. — So  an  order  sending  a 
cause  to  a  referee  is  not  appealable  as 
a  final  decree  where  it  does  not  settle 
the  principles  of  the  cause,  Brandon 
V.  Crouch,  II  Heisk.  (Tenn.)  605; 
Luster  v.  Ball,  6  Baxt.  (Tenn.)  94;  nor 
an  order  of  reference  to  take  proof  of 
claims  in  dissolving  an  insolvent  part- 
nership, Jones  V.  Trumbo,  29  S.  Car. 
26;  nor  an  order  appointing  a  referee 
to  take  the  account  of  an  executor  or 
administrator,  Moffat  v.  Moffat,  3  How. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  156;  nor 
an  interlocutory  orderdirectinga  clerk 
to  take  and  state  an  account  made 
after  verdict  and  before  judgment. 
Blackwell  v.  McCaine,  105  N.  Car. 
460. 

Interlocutory  Decree. — A  decree  which 
orders  a  reference  to  ascertain 
amounts,  without  adjudicating  the 
rights  of  parties  thereto,  is  not  final. 
Garner  f.  Prewitt,  32 Ala.  19;  Garrard 
V.  Webb,  4  Port.  (Ala.)  73;  Fitzpatrick 
V.  Phillips,  41  Ark.  85. 

2.  Carpenter  v.  Haynes,  i  Code 
Rep.  N.  S.  (N.  Y.  Ct.  App.)  414. 

3.  Quincey  v.  Young,  53  N.  Y.  504; 
Hunt  V.  Chapman,  62  N.  Y.  333. 

4.  Anonymous,  4  How.  Pr.  (N.  Y. 
Ct.  App.)  80. 

Auditor'sEeport.— An  auditor's  report 
not  agreed  on  as  a  statement  of  facts 
is  no  part  of  the  record,  but  is  only 
prima-facie  evidence  for  the  consider- 
ation  of   the   court,  and  a   judgment 


thereon  is  not  appealable.  Chapman 
V.  Briggs  Iron  Co.,  6  Gray  (Mass.) 
330;  Hutchinson  v.  Tucker,  121  Mass. 
402. 

Exceptions — North  Carolina. — Allow- 
ing exceptions  to  a  referee's  report  to 
be  filed  after  the  term  at  which  the  re- 
port is  made  is  discretionary  with  the 
judge,  and  no  appeal  lies  from  his 
exercise  thereof.  McNeill  v.  Hodges, 
105  N.  Car.  52;  Governor  v.  Lassiter, 
83  N.  Car.  38;  Long  v.  Logan,  86  N. 
Car.  535;  State  v.  Magnin,  85  N.  Car. 
114. 

California . — But  where  the  order  of 
reference  is  made  after  judgment,  for 
the  purpose  of  carrying  the  judgment 
already  ordered  into  effect,  it  is  ap- 
pealable under  Code  Civ.  Pro.  Cal. 
Sharon  v.  Sharon,  79  Cal.  701.  And 
compare  Sullivan  v.  Latimer,  32  S.  Car. 
583,  to  the  same  effect. 

N'ew  York. — An  order  makingacom- 
pulsory  reference  of  a  cause  is  ap- 
pealable to  the  general  term  of  the 
Supreme  Court  as  involving  a  question 
of  power  to  deprive  a  litigant  of  a 
trial  by  jury.  Townsend  v.  Hendricks, 
40  How.  Pr.  (N.  Y.  Ct.  App.)  143; 
Thompson  v.  Seimer,  40  How.  Pr.  (N. 
Y.  C.  PI.)  246;  Ross  V.  Combes,  37  N. 
Y.  Super.  Ct.  289;  Whitaker  v.  Des- 
fosse,  7  Bosw.  (N.  Y.)  678;  Smith  v. 
Dodd,  3  E.  D.  Smith  (N.  Y  )  348; 
Turner  v.  Taylor,  2  Daly  (N.  Y.)  278; 
Bryant  v.  Brennon,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  359;  Hatch  v.  Wolf, 
30  How.  Pr.  (N.  Y.  C.  PI.)  65;  Cram 
V.  Bradford.  4  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  193.  Overruling :  Dean  v. 
Empire  St.  Mut.  Ins.  Co.,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  69;  Gray  v. 
Fox,  I  Code  Rep.  N.  S.  (N.  Y.  Supreme 
Ct.)  337;  Ubsdell  V.  Root,  i  Hilt.  (N. 
Y.)  173;  Kennedy  v.  Shilton,  i  Hilt. 
(N.  Y.)  546. 

It  is  only  where  a  compulsory  ref- 
erence does  not  involve  the  examina- 
tion of  a  long  account  that  it  is  ap- 
pealable to  the  Court  of  Appeals. 
Welsh  V.  Darragh,  52  N.  Y.  590; 
Kain  v.  Delano,  11  App.  Pr.  N.  S.  (N. 
Y.  Ct.  App.)  29. 

An   order  of  a  county  court  grant- 
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b.  Confirmation. — No  appeal  will  lie  to  a  simple  confirma- 
tion of  a  referee's  report*  until  final  judgment  has  been  entered 
thereon.*  But  an  order  confirming  an  auditor's  report,  and 
directing  a  trustee  for  creditors  to  apply  the  proceeds  accordingly,* 
or  confirming  a  master's  report  respecting  claims  filed  under  an 
order  of  reference,*  is  final  and  appealable. 

Filing  Report. — A  referee  cannot  appeal  from  an  order  directing 
him  to  file  his  report.* 

c.  Recommittal. — An  order  sustaining  an  exception  to  a 
referee's  report,  and  recommitting  the  cause  to  the  referee  for 
further  action,  is  interlocutory  and  unappealable.® 


ing  a  new  trial  on  account  of  the  mis- 
conduct of  the  referee  is  appealable 
to  the  general  term  of  the  Supreme 
Court.  Clark  v.  Eldred,  54  Hun  (N. 
Y.)6. 

Commissioner  to  Take  Testimony. — In 
McLean  v.  Adams,  45  Hun  (N.  Y.)  189, 
it  was  held  that  a  party  is  entitled  as 
of  right  to  the  appointment  of  an  un- 
biased commissioner  to  take  testi- 
mony; and  where  he  deems  the  right 
denied  him  he  may  procure  the  order 
to  be  reviewed  on  appeal,  without  wait- 
ing for  the  return  of  the  deposition 
and  moving  to  suppress  it. 

Consent  Reference. — The  refusal  of  a 
judge  to  pass  upon  the  report  of  a 
referee  under  a  consent  reference,  and 
his  order  striking  out  the  reference 
without  consent  of  the  parties,  are  ap- 
pealable as  affecting  a  substantial 
right.  Stevenson  v.  Felton,  99  N. 
Car.  58. 

In  Condemnation  Proceedings. — An  or- 
der of  the  Circuit  Court  of  the  United 
States  appointing  commissioners  to 
assess  damages  for  land  taken  by  a  fed- 
eral corporation,  is  not  appealable. 
Luxton  V.  North  River  Bridge  Co.,  147 
U.  S.  337;  Matter  of  Buffalo  (Super. 
Ct.),  17  N.  Y.  St.  Rep.  371;  Matter  of 
New  York,  etc.,  R.  Co.,  102  N.  Y.  704; 
New  York,  etc.,  R.  Co.  v.  Lang,  33 
Hun  (N.  Y.)  231;  Matter  of  Saratoga 
Electric  R.  Co.,  58  Hun  (N.  Y.)  287. 

Dower. — An  interlocutory  judgment 
reassigning  dower  and  appointing 
commissioners  to  admeasure  the  same 
is  unappealable,  Macke  v.  Byrd,  109 
Mo.  487;  or  approving  a  report  of 
commissioners  to  assign  dower,  where 
the  court  is  still  to  assess  damages, 
Rannels  v.  Washington  University, 
96  Mo.  226. 

Ruling  of  Commissioner. — An  order 
denying  a  motion  with  costs  to  set  aside 
the  ruling  of  a  court  commissioner  that 


plaintiff's  right  of  possession  of  prop- 
erty should  not  be  inquired  into,  and 
directing  the  commissioner  to  allow 
such  examination,  is  appealable.  Pride 
V.  Weyenberg,  83  Wis.  59. 

1.  People  V.  Kent,  58  How.  Pr.  (N. 
Y.  Supreme  Ct.)  409;  Bewick  v.  Al- 
pena Harbor  Imp.  Co.,  39  Mich.  700; 
Kingsbury  z'.  Kingsbury,  20  Mich.  212; 
Boycez/.  Wheeler,  133  Mass.  554;  Kille 
V.  Reading  Iron  Works,  134  Pa.  St. 
225. 

2.  People  V.  Kent,  58  How.  Pr.  (N. 
Y.  Supreme  Ct.)  409;  Porter  v.  Bur- 
ton, 10  Heisk.  (Tenn.)  585;  Westfield 
V.  Westfield,  13  S.  Car.  484;  Kille  v. 
Reading  Iron  Works,  134  Pa.  225;  De- 
mens  v.  Poyntz,  25  Fla.  654. 

Confirmation  and  Order  for  Judgment. 
— The  confirmation  of  a  referee's  re- 
port and  order  for  judgment  thereon 
are  not  final  where  the  court  does  not 
pronounce  'judgment  on  the  facts 
found  or  determine  the  particular  re- 
lief due  the  plaintiff.  Harris  v.  San 
Francisco  Sugar  Refining  Co.,  41  Cal. 
407. 

3.  Pfeaff  z/.- Jones,  50  Md.  269;  Way- 
man  V.  Jones,  4  Md.  Ch.  512;  Contee 
V.  Dawson,  2  Bland  (Md.)  264;  Love- 
joy  V.  Irelan,  19  Md.  56. 

4.  Burnham  v.  Lamar  Ins.  Co.,  79 
111.  162,  citing  Derrick  v.  Lamar  Ins. 
Co.  (Sup.  Ct.  III.),  decided  Sept. 
term,  1874. 

Order  of  Confirmation. — An  order  con- 
firming a  commissioner's  report  that 
complainant  is  entitled  to  a  decree  for 
a  certain  sum,  but  leaving  to  the  con- 
sideration of  the  court  whether  such 
decree  is  affected  by  pending  litigation, 
is  unappealable.  Petrie  v.  Torrent, 
95  Mich.  439. 

6.  Trail  v.  Somerville,  22  Mo.  App. 
308. 

6.  Wallace  v.  Douglas,  105  N.  Car. 
42;  Smith   V.   Thomason,    26   S.    Car. 
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d.  Decisions  Affecting  Award. — The  mere  award  of  arbi- 
trators will  not  support  an  appeal  *  until  final  judgment  is 
entered  thereon.*  But  an  appeal  may  be  taken  from  an  order 
of  the  court  granting  or  refusing  a  motion  that  the  award  be 
entered  as  the  judgment  of  the  court,*  or  from  an  order  finally 
setting  aside  an  award  as  not'  stating  a  cause  of  action.'*  Where 
the  award  is  set  aside  and  the  cause  referred  back  to  the  arbi- 
trators for  further  proceedings,  the  order  is  interlocutory  and 
unappealable.** 

28.  Decisions  Affecting  Subrogation. — A  decree  subrogating  a 
party  to  the  rights  and  remedies  of  another  is  final  and  appeal- 
able.« 

29.  Decisions  Affecting  Executions. — A  decision  granting  or  over- 
ruling a  motion  to  quash  an  execution  is  appealable  as  in  the 
nature  of  a  final  judgment;'  so  is  an  order  setting  aside  a  fieri 


607;  Lowndes f.  Miller,  25  S.  Car.  119; 
McCrady  v.  Jones,  36  S.  Car.  136;  In 
re  Post  (Supreme  Ct.),  19  N.  Y.  Supp. 
18;  Hooper  v.  Hooper,  29  W.  Va.  276; 
Baker  v.  Baker,  10  Cal.  527;  Johnston 
V.  Dopkins,  6  Cal.  S3. 

As  an  order  recommitting  a  re- 
port for  further  testimony,  Lowndes 
V.  Miller,  25  S.  Car.  119;  or  an  or- 
der "of  a  surrogate  recommitting  a 
cause  to  a  referee,  but  making  no 
final  disposition.  In  re  Post  (Supreme 
Ct.),  19  N.  Y.  Supp.  iS;  or  a  judg- 
ment which  sustains  a  report  in  part 
and  recommits  it  in  part.  McCrady 
V.  Jones,  36  S.  Car.  136. 

Setting  Aside  Beport. — No  appeal  lies 
from  an  order  or  decision  merely  set- 
ting aside  the  report  of  a  referee. 
Thomas  v.  Smith,  i  Mont.  21. 

Directions  to  Register. — A  decree  di- 
recting a  register  as  to  how  he  shall 
take  and  state  an  account  is  not  appeal- 
able. Jackson  County  v.  Gullatt,  84 
Ala.  248. 

1.  Collins  I/.  Louisville,  etc.,  R.  Co., 
70  Ala.  533;  Crane  v.  Crane,  21  Gratt. 

(Va.)579- 

Louisiana. — No  appeal  lies  to  a  judg- 
ment entered  on  award  of  amicable 
arbitrators,  under  art.  460,  C.  P.  La., 
Hopkins  z'.  Louisiana  Western  R.  Co., 
33  La.  Ann.  113S;  or  to  a  judgment 
refusing  to  homologate  an  award  and 
referring  it  back  to  arbitrators.  Bird 
V.  Laycock,  7  La.  Ann.  171;  or  homol- 
ogating an  award  where  the  defend- 
ants have  a  right  to  have  it  set  down 
for  trial  on  the  merits,  Roman  v. 
Forstall,  9  La.  Ann.  19. 

Final  Submission.  —  In  Hughes  v. 
Peaslee,  50   Pa.    St.  257,  where  a  sub- 


mission is  final  by  its  terms,  and  no 
right  of  appeal  is  reserved,  an  appeal 
will  not  lie  to  review  an  award;  but 
it  may  be  taken  from  an  order  striking 
off  such  an  award.  Wynn  v.  Bellas, 
34  Pa.  St.  164;  Orlady  v.  McNamara, 
9  Watts  (Pa.)  192. 

2.  Skeels  v.  Chickering,  7  Met. 
(Mass.)  316;  Ward  v.  American  Bank, 
7  Met.  (Mass.)  486;  Lewis  v.  England, 
4  Binn.  (Pa.)  5;  Ebersoll  v.  Krug,  3 
Binn.  (Pa.)  52S;  Wilson  v.  Colwell,  3 
Watts  (Pa.)  212;  Sicard  v.  Peterson, 
3  S.  &  R.  (Pa.)  468;  Wynn  v.  Bellas, 
34  Pa.  St.  160, 

Final  Decree. — A  decree  adopting  an 
award  of  arbitrators  is  appealable, 
finally  disposing  of  the  controversy. 
Davis  V.  Crews,  i  Gratt.  (Va.)  407. 

3.  Collins  z-.  Louisville,  etc.,  R.  Co., 
70  Ala.  533;  Fairchild  v.  Doten,  42 
Cal.  125;  Muldron  v.  Norris,  2  Cal.  74. 

4.  Orlady  v.  McNamara,  9  Watts 
(Pa.)  192. 

5.  Tacoma  R.,  etc.,  Co.  v.  Cum- 
mings,  5  Wash.  206. 

6.  Steele's  Appeal,  72  Pa.  St.  103; 
Burns  v.  Huntingdon  Bank,  i  P.  &  W. 
( Pa. )  395 ;  Croft  v.  Moore,  9  Watts  ( Pa. ) 
451;  Pott  V.  Nathans,  i  W.  &  S.  (Pa.) 
155;  Springer  v.  Springer,  43  Pa.  St. 
518;  Klopp  V.  Lebanon  Bank,  46  Pa. 
St.  88;  Master's  Appeal,  56  Pa.  St.  76; 
Burns  v.  Huntingdon  Bank,  i  P.  & 
W.  (Pa.)  395;  Horton  v.  Miller,  44  Pa. 
St.  256;  Breitenbach  v.  Bush,  44  Pa. 
St.  313. 

7.  Orr  V.  Haskell,  2  Mont.  350; 
Prampin  v.  Andry.  4  Martin  (La.)  314; 
Scott  V.  Allen,  i  Tex.  508;  Taney  v. 
Woodmansee,  23  W.  Va.  709;  Avery 
V.    Babcock,    35    111.    175;    Braley   v. 
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facias  and  striking  out  a  judgment  of  condemnation  in  an  attach- 
ment case  ;*  or  vacating  an  execution  levied,  the  sale  thereunder, 
and  directing  an  alias  execution  to  issue  ;*  or  an  order  made  at 
chambers  refusing  to  stay  execution,*  or  setting  aside  an  execu- 
tion and  perpetually  staying  its  enforcement  ;*  or  an  order  award- 
ing execution,*  or  denying  a  motion  that  execution  issue.*  See 
article  EXECUTIONS. 


Clarke,  i8  Ala.  436;   Hester  v,  Keith, 

1  Ala.  316;  Lunsford  v.  Richardson,  5 
Ala.  618;  Gilman  v.  Contra  Costa 
County,  8  Cal.  52;  Blum  v.  Brown- 
stone,  50  Cal.  293;  James  v.  Ray,  59 
Mo.  280. 

United  States  Courts. — In  the  United 
States  courts  the  refusal  to  quash  a 
writ  as  a  writ  of  execution  is  not  ap- 
pealable as  a  final  judgment.  Loeber 
V.  Schroeder,  149  U.  S.  585;  Boyle  v. 
Zacharie,  6  Pet.  (U.  S.)  635;  McCargo 
V.  Chapman,  20  How.  (U.  S.)  555. 
Early  i'.. Rogers,  16  How.  (U.  S.)  599; 
Amis  V.  Smith,  16  Pet.  (U.  S.)  303; 
Evans  v.  Gee,  14  Pet.  (U.  S.)  i. 

Decision  on  Forthcoming  Bond. — Ap- 
peal will  lie  to  reverse  the  judgment 
of  a  court  overruling  a  motion  to 
quash  a  forthcoming  bond  so  as  to 
avoid  an  execution  issued  thereon. 
Lunsford  v.  Richardson,  5  Ala.  618. 

Costs. — A  judgment  rendered  on  a 
motion  to  quash  an  execution  for  costs 
is  a  final  appealable  judgment.  James 
V.  Ray,  59  Mo.  280. 

1.  Groff  V.  Merchants',  etc.,  Transp. 
Co.,  18  Md.  369;  Green  v.  Hamilton, 
16  Md.  317;  Harris  v.  Wilmer,  5  Har. 
&  J.  (Md.)  2;  HoUingsworth  v.  Floyd, 

2  Har.  &  G.  (Md.)  87;  Pontius  v.  Nes- 
bit,  40  Pa.  St.  309;  Feagley  v.  Norbeck, 
127  Pa.  St.  238. 

Or  a  decision  upon  a  motion  to  set 
aside  an  execution  whose  regularity 
depends  upon  matters  of  fact  dehors 
the  record.  Righter  v.  Rittenhouse,  3 
Rawle  (Pa.)  273;  Moyer  v.  German- 
town  R.  Co.,  3  W.  &  S.  (Pa.)  91; 
Slagel  V.  Murdock,  65  Mo.  522. 

New  York. — An  order  refusing  to  set 
aside  an  execution  issued  without 
leave  after  five  years  is  unappealable 
to  the  Court  of  Appeals.  Genesee 
Bank  v.  Spencer,  18  N.  Y.  150. 

2.  Hutchins  v.  Carver  County,  16 
Minn.  13;  Tillman  z/.  Jackson,  i  Minn. 
183. 

3.  Clarke  v.  Genu,  2  Mont.  538. 

4.  Bond  V.  Pacheco,  30  Cal.  530. 

Or  granting  an  indefinite  stay.  Pat- 
terson   V.    Patterson,    27    Pa.    St.  40; 


Bank's  Appeal,  23  W.  N.  C.  (Pa.)  359; 
Elders  v.  Johnston,  Peck  (Tenn.)  204. 

5.  Harger  v.  Washington  County 
Com'rs,  12  Pa.  St.  251;  Bunce  v. 
Wightman,  29  Pa.  St.  335. 

6.  McGinnis  v.  McCarty,  15  Mo. 
App.  595- 

As  a  denial  of  motion  for  leave  to 
issue  execution  made  by  an  assignee 
of  a  judgment.  Betts  v.  Garr,  26  N. 
Y.  383. 

Leave  to  Issue  after  Expiration  of  Stat- 
utory Period. — An  order  granting  leave 
to  issue  an  execution,  after  expiration 
of  statutory  period  affects  a  substan- 
tial right  and  is  appealable.  Entrop 
V.  Williams,  11  Minn.  381. 

But  in  N'ew  York  an  order  granting 
a  motion  for  leave  to  issue  execution 
or  a  writ  of  possession  of  land  after  a 
lapse  of  20  years  is  discretionary  and 
unappealable  to  the  Court  of  Appeals. 
Van  Rensselaer  v.  Wright,  121  N.  Y. 
626. 

New  York. — An  order  of  the  county 
court  granting  leave  to  issue  an  exe- 
cution upon  a  judgment  recovered  in  a 
justice's  court  is  not  appealable  to  the 
general  term  of  the  Supreme  Court. 
Kincaid  v.  Richardson,  25  Hun  (N.  Y.) 

237- 

Against  One  Defendant. — A  judgment 
and  order  for  execution  against  one 
of  several  joint  debtors,  with  continu- 
ance of  the  cause  as  to  the  others,  is 
interlocutory  and  unappealable.  Mar- 
tin V.  Crow,  28  Tex.  613;  Owens  v. 
Mitchell,  33  Tex.  225. 

Vacation  of  Order. — An  order  deny- 
ing a  motion  to  vacate  an  order  di- 
recting issue  of  execution  against  per- 
son and  property  is  unappealable. 
Jennings  v.  Bartels,  2  Wash.  Ter. 
306. 

Order  to  Pay  Over  Moneys. — An  order 
directing  a  sheriff  to  pay  over  certain 
moneys  collected  on  execution  is  such 
an  order  as  is  appealable  as  affecting 
a  substantial  right,  Coykendall  v.  Way. 
29  Minn.  163;  Wise  v.  Darby,  9  Mo. 
132;  Slagel  t'.  Murdock,  65  Mo.  522;  or 
dismissing  a  motion  to  compel  entry 
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30.  Decisions  in  Supplementary  Proceedings. — An  order  dismissing 
proceedings  supplementary  to  execution  affects  a  substantial  riglit 
and  is  appealable;*  and  so  is  an  order  denying  a  motion  to  vacate 
such  proceedings,*  or  granting  a  motion  to  vacate  an  order  for 
the  examination  of  a  third  party.^  But,  ordinarily,  orders  made 
in  the  course  of  supplementary  proceedings  are  not  appealable,  as 
orders  directing  the  application  of  property  and  money  to  a 
judgment,^  or  compelling,  or  refusing  to  compel,  the  judgment 
debtor  to  answer  questions  asked  in  the  course  of  the  examina- 
tion.*     See  article  SUPPLEMENTARY   PROCEEDINGS. 

31.  Decisions  in  Actions  of  Partition. — A  judgment  or  decree  in 
partition  which  fixes  the  respective  rights  of  the  litigants  to  the 
property,  and  appoints  commissioners  or  referees  to  divide  it, 
pursuant  to  the  decision,  is  generally  held  interlocutory  and  unap- 
pealable until  a  final  judgment  is  entered  on  confirmation  of 
commissioner's  report.*     An  order  appointing  commissioners  to 


of  satisfaction  of  a  judgment,  Ives  v. 
Phelps,  i6  Minn.  451. 

Improvident  Issuance. — An  appeal 
will  lie  from  the  improvident  issuance 
of  a  statutory  execution.  Hanover, 
etc.,  Turnpike  Co.  v.  Craighead,  5  Pa. 
St.  470. 

1.  O'Neil  V.  Martin,  i  E.  D.  Smith 
(N.  Y.)404. 

2.  Robens  v.  Sweet,  48  Hun  (N.  Y.) 
436. 

3.  Schenck  v.  Irwin,  60  Hun  (N.  Y.) 
361. 

In  New  York  an  appeal  from  a  de- 
termination in  supplementary  proceed- 
ings lies  only  to  the  general  term  of 
the  district  in  which  the  judgment  roll 
was  filed.  Mallory  v.  Gulick,  15  Abb. 
Pr.  (N.  Y.  Supreme  Ct.),  307,  note. 

4.  Joyce  v.  Holbrook,  7  Abb.  Pr. 
(N.  Y.  C.  PI.)  338. 

Minnesota. — In  Minnesota,  however, 
it  is  held  that  an  order  made  in  sup- 
plementary proceedings,  directing  that 
money  be  paid  over,  is  appealable  as 
affecting  a  substantial  right.  Chris- 
tensen  v.  Tostevin,  51  Minn.  230. 

6.  Carter  v.  Clarke,  7  Robt.  (N.  Y.) 
490;  Milliken  v.  Thompson,  12  Civ. 
Pro.  Rep.  (N.  Y.  Super.  Ct.)  168. 

New  York. — An  order  of  a  county 
judge  vacating  an  order  for  the  exami- 
nation of  a  third  party  in  supplement- 
ary proceedings,  is  appealable  to  the 
general  term  of  the  Supreme  Court, 
under  §  2433,  sub.  2,  Code  Civ.  Pro. 
Schenck  v.  Irwin  (Supreme  Ct.),  15  N. 
Y.  Supp.  55- 

Under  the  New  York  Code  Civ. 
Pro.,  §   2433,    an    appeal    cannot   be 


taken  directly  from  an  original  order 
made  by  a  judge  out  of  court  in  pro- 
ceedings supplementary  to  execution. 
A  motion  must  be  made  either  to  the 
judge  or  court  to  vacate  the  order, 
and  an  appeal  may  be  taken  from  a 
determination  thereon.  Palem  v, 
Bushnell,  68  Hun  (N.  Y.)  554;  Mos- 
chell  V.  Boor,  66  Hun  (N.  Y.)  557. 

Montana. — An  order  denying  a  mo- 
tion to  set  aside  an  order  for  the  ex- 
amination of  a  judgment  debtor  upon 
proceedings  supplementary  to  execu- 
tion, is  appealable  in  Montana.  Bar- 
ber V.  Briscoe,  9  Mont.  341;  Sperling 
V.  Calfee,  7Mont.  514;  Robens  v.  Sweet, 
48  Hun(N.  Y.)436. 

Defective  Service. — An  order  overrul- 
ing a  motion  to  dismiss  supplementary 
proceedings,  on  the  ground  of  defec- 
tive service  of  the  order  therefor,  is 
nonappealable.  Turner  v.  Holden,  109 
N.  Car.  182. 

6.  Peck  V.  Vandenberg,  30  Cal.  11; 
Watson  V.  Sutro,  77  Cal.  6og;  Kower  v. 
Gluck,  33  Cal.  401;  Peck  v.  Curtis,  31 
Cal.  207;  Buller  v.  Linzee,  100  Mo.  95; 
Gudgell  V.  Mead,  8  Mo.  54;  McMurty 
V.  Glascock,  20  Mo.  432;  Stephens  v. 
Hume,  25  Mo.  349;  Ivory  v.  Delore,  26 
Mo.  505;  Papin  v.  Blumenthal,  41  Mo. 
440;  State  V.  Sutterfield,  54  Mo.  394; 
Strickler  v.  Tracy,  66  Mo.  466;  Rhorer 
V.  Brockhage,  15  Mo.  App.  16;  Turpin 
V.  Turpin,  88  Mo.  337;  Tilton  v.  Vail, 
117  N.  Y.  520;  Beebe  J/.  Griffing,  6  N. 
Y.  465;  Putnam  v.  Lewis,  i  Fla.  507. 

Pennsylvania.  —  An  order  awarding 
an  inquest  of  partition  is  interlocutory; 
the  decree  to  be  made  on  the  report  of 
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divide  the  property,*  or  ordering  that  it  be  sold  and  converted 
into  cash,  is  interlocutory  and  unappealable.*  See  article  Par- 
tition. 

32.  Approval  of  Official  Bonds. — A  determination  by  an  official 
or  court  that  a  bond,  given  pursuant  to  law,  is  adequate  in  amount 
and  securities  satisfactory,  lies  in  discretion  and  is  unappealable.^ 


the  inquest  is  final.  Gesell's  Appeal,  84 
Pa.  St.  238;  Christy's  Appeal,  no  Pa. 
541;  Wistar's  Appeal,  115  Pa.  St.  241. 

A  decision  of  the  Court  of  Common 
Pleas  in  an  action  of  partition  is  not 
appealable.  Laird  v.  Walkinshaw 
(Pa.,  1888),  15  Atl.  Rep.  898. 

North  Carolina. — An  order  sending  a 
cause  back  to  the  clerk,  for  the  ap- 
pointment of  additional  omitted  com- 
missioners to  make  partition,  is  ap- 
pealable, although  the  first  partition 
be  correct.  Skinner  v.  Carter,  108  N. 
Car.  106. 

Decree  Setting  Aside  Partition. — A  de- 
cree setting  aside  a  former  partition, 
ordering  a  new  partition,  and  appoint- 
ing commissioners  to  divide  the  land 
anew,  and  making  a  reference  to  take 
an  account  of  rents  and  profits,  is  final. 
Allison  V.  Drake,  145  111.  500. 

Contra. — In  some  states  a  judgment 
or  decree  finding  the  party  entitled  to 
partition,  declaring  the  portion  of 
each,  and  ordering  such  portions  to  be 
set  apart,  is  held  a  final  appealable  de- 
cision, as  in  Ohio.  McRoberts  v. 
Lockwood,  49  Ohio  St.  374;  Reeves  v. 
Skenett,  13  Ohio  St.  574. 

lo'va. — Williams   v.  Wells,  62  Iowa 

747- 

Texas. — Cannon  v.  Hemphill,  7  Tex. 
184;  McFarland  v.  Hall,  17  Tex.  676. 

Indiana.  —  Jackson  v.  Myers,  120 
Ind.  505. 

Subsequent  Orders. — Subsequent  or- 
ders or  decrees — as  confirming  or  set- 
ting aside  the  proceedings  of  the  com- 
missioners, or  to  make  partition — are 
in  this  class  of  decisions  held  supple- 
mentary in  character  to  effectuate  the 
final  decree,  and  unappealable.  Mc- 
Roberts V.  Lockwood,  49  Ohio  St.  374; 
Reeves  v.  Skenett,  13  Ohio  St.  574; 
Williams  v.  Wells,  62  Iowa  747. 

1.  Jackson  v.  Myers,  120  Ind.  505; 
Rennick  v.  Chandler,  59  Ind.  354; 
Kern  v.  Maginniss,  41  Ind.  398;  Grif- 
fin V.  Griffin,  10  Ind.  170;  Wood  v. 
Wilkinson,  13  Ind.  352;  Davis  v.  Davis, 
36  Ind.  160;  Clester  v.  Gibson,  15  Ind. 
10;  Cook  V.  Knickerbocker,  11  Ind. 
230;  Hunter  v.  Miller,  11  Ind.  356. 


2.  Buller  v.  Linzee,  100  Mo.  96; 
Parkinson  v.  Caplinger,  65  Mo.  290; 
Murray  v.  Yates,  73  Mo.  13;  Turpin 
V.  Turpin,  88  Mo.  337;  Harbison  v. 
Sandford,  90  Mo.  477;  St.  Joseph 
Terminal  R.  Co.  v.  Hannibal,  etc.,  R. 
Co.,  94  Mo.  542;  Holloway  v.  Hollo- 
way,  97  Mo.  628,  overruling  Durham 
V.  Darby,  34  Mo.  447. 

Determining  Shares. — An  order  made 
in  partition  proceeding,  deciding  the 
amount  to  be  paid  the  respective  par- 
ties out  of  the  proceeds  of  the  sale,  is 
an  appealable  final  order.  Fredericks 
V.  Davis,  6  Mont.  457. 

Indiana. — In  Indiana  it  is  held  that 
a  decree  in  partition  for  sale  of  land, 
after  it  has  been  ascertained  that 
it  cannot  be  properly  divided,  is  ap- 
pealable. Fleenor  v.  Driskill,  97  Ind. 
27. 

South  Carolina. — An  appeal  will  lie 
in  South  Carolina  from  an  interlocu- 
tory order  in  partition  issues  and  send- 
ing them  to  a  jury.  Capell  v.  Moses, 
36  S.  Car.  559. 

3.  Pemberton  v.  Erwin,  5  La.  22; 
Bynum  v.  Burke  County,  loi  N.  Car. 
412;  Marsh  v.  Cohen,  68  N.  Car.  283; 
Sternberger  v.  Hawley,  85  N.  Car.  141; 
Twelfth  St.  Market  Co.  v.  Philadel- 
phia, etc.,  R.  Co.,  142  Pa.  St.  580; 
Slocum's  Appeal,  12  W.  N.  C.  (Pa.)  84; 
Getz  V.  Railroad  Co.,  40  Leg.  Int. 
(Pa.)  336;  Stoever  v.  Immell,  i  Watts 
(Pa.)  258;  Erie  County's  Appeal  (Pa., 
1888),  14  Atl.  Rep.  44, 

Appeal  from  Clerk's  Decision. — The  de- 
cision of  a  court  or  judge  on  appeal 
from  a  clerk's  decision  on  the  suffi- 
ciency of  an  undertaking  to  secure  an 
injunction  is  not  appealable,  since  it 
does  not  affect  a  substantial  right. 
Bynum  z/.Burke  County, loi  N.Car.412. 
'Appeal  Bonds.  —  In  Demarest  v. 
Beirne,  36  La.  Ann.  751,  it  was  held 
that  an  order  of  a  judge  increasing  the 
amount  required  to  be  furnished  by  an 
appeal  bond  was  appealable.  As  to 
approval  of  appeal  bonds  and  review 
of  exceptions  as  to  amount  and  sure- 
ties, see  article  Appeal  Bonds,  Vol.  I, 
p.  lOIO. 


2  Encvc.  PI.  &  Pr.— ID. 
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33.  Appeals  in  Criminal  Cases — a.  At  Common  Law. — At  com- 
mon law  no  writ  of  error  could  be  sued  out  on  behalf  of  the 
prosecution  from  a  judgment  of  acquittal  for  the  defendant  in  a 
criminal  case.* 

b.  Under  Modern  Practice.— Under  modern  procedure 
the  same  rule  obtains,  and  no  appeal  can  be  prosecuted  in  like 
cases  on  behalf  of  the  state,  except  as  expressly  provided  by 
statute.* 


Becognizance. — A  judgment  refusing 
to  remit  or  moderate  forfeited  recog- 
nizances is  not  appealable.  Kneezel's 
Appeal,  135  Pa.  St.  530;  Com.  v.  Ob- 
lender,  135  Pa.  St.  536. 

Louisiana. — A  review  by  a  trial  judge 
of  a  decision  of  an  officer  refusing  to 
accept  sureties  on  an  official  bond  is 
conclusive  and  unappealable  by  Rev. 
Stat.  La.  352;  State  v.  Le  Bourgeois 
(La.,  1893),  12  So.  Rep.   360. 

1.  People  V.  Corning,  2  N.  Y.  9; 
People  V.  Dill,  2  111.  257;  Com.  v. 
Harrison,  2  Va.  Cas.  202;  State  v. 
Reynolds,  2  Hayw.  (Tenn.)  no. 

Maryland. — The  only  reported  Ameri- 
can cases  in  which  it  is  distinctly  held 
that  a  writ  of  error  will  lie  at  the 
instance  of  the  state,  without  express 
statutory  provision,  are  State  v.  Bu- 
chanan, 5  Har.  &  J.  (Md.)  327,  and 
State  V.  Graham,  i  Ark.  128. 

Writ  of  Bight. — At  common  law  the 
writ  of  error  in  a  criminal  case  was 
grantable,  not  as  a  matter  of  right, 
but  by  grace  of  the  crown.  Rex  v. 
Wilkes,  4  Burr.  2527;  People  v.  Corn- 
ing, 2  N.  Y.  9. 

Under  common-law  practice  in  the 
United  States  a  writ  of  error  lies  at 
the  instance  of  a  convicted  defendant, 
both  in  cases  of  felony  and  misde- 
meanor, as  a  matter  of  right.  Ander- 
son V.  State,  5  Har.  &  J.  (Md.)  174; 
State  V.  Buchanan,  5  Har.  &  J.   (Md.j) 

317. 

2.  U.  S.  V.  Sanges,  144  U.  S.  310; 
State  V.  Smith,  49  Kan.  358;  State  v. 
Moon,  45  Kan.  145;  North  Manches- 
ter V.  Oustal.  132  Ind.  8;  Bingham  v. 
Marion  County,  55  Ind.  113;  Cunning- 
ham V.  Berry,  17  Oregon  622;  Barton 
V.  La  Grande,  17  Oregon  577;  State  v. 
Jones,  7  Ga.  422;  State  v.  Lavinia,  25 
Ga.  311;  State  v.  Heisserer,  83  Mo. 
692;  State  V.  Risley,  72M0.  6og;  State 
V.  Haller,  23  Mo.  App.  460;  State  v. 
Boyle,  I  Mo.  App.  18;  State  v.  Brueg- 
gestadt,  7  Mo.  App.  516;  State  v.  Bol- 
linger, 69  Mo.  577;  St.   Louis  V.   Mar- 


chel,  99  Mo.  475;  Parish  v.  Donatien, 
42  La.  Ann.  841;  People  v.  Dill,  2  111. 
257;  Com.  V.  Harrison,  2  Va.  Cas.  202; 
State  V.  Reynolds,  2  Hayw.  (Tenn.) 
no;  Tyler  v.  State,  63  Vt.  300;  State 
V.  Hamilton,  106  N.  Car.  660;  Carter  z/. 
State,  4  Tex.  App.  165;  Com.  v.  Cum- 
mings,  3  Cush.  (Mass.)  212;  People  v. 
Corning,  2  N.  Y.  9;  Reg.  v.  Tyler 
(1891),  2  Q.  B.  588:  State  v.  Simmons, 
49  Ohio  St.  307;  Com.  v.  Dobbins,  9 
Bush  (Ky.)  i;  People  v.  Swift,  59  Mich. 
541;  State  V.  Heatherly,  4  Mo.  478; 
State  V.  Carroll,  7  Mo.  286;  State  v. 
Rowe,  22  Mo.  328;  State  v.  Burns,  18 
Fla.  185. 

Thus  the  state  cannot  appeal  from 
a  judgment  discharging  a  defendant 
in  a  criminal  prosecution  for  selling 
liquor.  State  v.  Phillips,  33  Kan.  100; 
State  V.  Carmichael,  3  Kan.  102; 
Olathe  V.  Adams,  15  Kan.  391;  Os- 
wego V.  Belt,  16  Kan.  480;  State  v. 
Crosby.  17  Kan.  396. 

Consent  of  Prosecution. — As  consent 
of  parties  cannot  confer  jurisdiction, 
the  agreement  of  a  prosecuting  attor- 
ney cannot  confer  the  right  of  ap- 
peal from  an  interlocutory  judgment 
against  the  defendant  on  demurrer 
to  a  plea.     Wingo   v.   State,   99   Ind. 

343- 

Extent  of  Bule. — So  neither  a  state, 
nor  any  political  subdivision  of  a  state, 
nor  any  officer  of  either  of  them,  can 
prosecute  a  writ  of  error  to  a  judg- 
ment discharging  a  prisoner  from  con- 
finement unless  a  statute  so  provides. 
Gagnet  v.  Reese,  20  Fla.  438. 

Costs. — The  state  cannot  appeal  from 
a  judgment  that  a  prosecution  is  friv- 
olous or  malicious,  and  ordering  the 
prosecutor  to  pay  costs.  State  v. 
Hamilton,  106  N.  Car.  660;  People  v. 
Carr,  54  Hun  (N.  Y.)  443;  People 
V.  Norton,  33  Hun  (N.  Y.)  277. 

Qui  Tam  Action. — No  appeal  can  be 
prosecuted  from  a  judgment  for  the 
defendant  in  a  qui  tam  action.  Coit 
V.  Geer,  Kirby  (Conn.)  269. 
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Where  an  Appeal  May  be  Taken. — Decisions   adverse   to  the  state   in 


Appeal  Bofads. — Scire  facias  cases  on 
appearance  bonds  and  recognizances 
are  criminal  cases,  within  the  regula- 
tion of  statutes  restricting  the  right 
of  appeal.  State  v.  Morgan,  4  Tex. 
App.  33- 

Warrant. — No  appeal  will  lie  from 
the  refusal  of  a  judge  to  issue  a  war- 
rant on  a  complaint  charging  a  crim- 
inal offense.  State  v.  Forbriger,  34 
Kan.  r. 

Contempt. — Where  a  proceeding  to 
punish  for  contempt  is  criminal  no 
appeal  will  lie  from  a  determination 
therein  except  by  statute.  Tyler  v. 
Connolly,  65  Cal.  28;  Huerstal  v. 
Muir,  62  Cal.  479;  Aram  v.  Shallen- 
berger,  42  Cal.  275;  Ex  p.  Crittenden, 
62  Cal.  534;  New  Orleans  v.  New  York 
Mail  Steamship  Co.,  20  Wall.   (U.   S.) 

392- 

Habeas  Corpus  Proceedings. — Accord- 
ingly no  writ  of  error  or  appeal  will, 
except  by  statute,  lie  on  behalf  of  the 
state  to  review  the  discharge,  in  ha- 
beas corpus  proceedings,  of  a  prisoner 
held  for  a  criminal  offense.  People  v. 
Conant,  59  Mich.  565;  People  v.  Fair- 
man,  59  Mich.  568;  In  re  Perkins,  2 
Cal.  424;  Ex  p.  Ellis,  11  Cal.  222;  In 
re  Ring,  28  Cal.  247;  Yates  v.  People, 
6  Johns.  (N.  Y.)429;  People  z/.  Brady, 
56  N.  Y.  182;  Mercein  v.  People,  25 
Wend.  (N.  Y.)  64;  Hammond  v.  Peo- 
ple, 32  111.  446;  Ex  p.  Thompson,  93 
111.  89;  Ex  p.  Jilz,  64  Mo.  205;  Howe 
V.  State,  9  Mo.  690;  Ex  p.  Toney,  11 
Mo.  662;  Wade  v.  Judge,  5  Ala.  130; 
Bell  V.  State,  4  Gill  (Md.)  301;  Ex  p. 
Mitchell,  I  La.  Ann.  413;  Rex  v.  Wil- 
son, 3  Ad.  &  El.  817,  30  E.  C.  L.  229; 
Bushell's  Case,  Freeman  i;  Burdett 
V.  Abbott,  14  East  1811;  Rex  v.  By- 
thell,  12  Mod.  75;  Rex  v.  Layer,  8 
Mod.  87;  Pender  v.  Herle,  3  Bro. 
Pari.  Cas.  505;  Rex  v.  Suddis,  i  East 
306. 

From  Justice  of  Peace. — Statutes  al- 
lowing an  appeal  from  a  judgment  of 
a  justice  of  the  peace  rendered  on  a 
default  do  not  extend  to  criminal  cases 
unless  expressly  included.  Tyler  v. 
State,  63  Vt.  300. 

Appeal  by  Complainant.  —  Where  a 
criminal  prosecution  is  dismissed  at 
the  costs  of  the  complainant  because 
the  prosecuting  attorney  declines  to 
file  an  information,  the  complainant 
may  appeal  from  the  taxation  of  costs. 
State  V.  Powell,  44  Mo.  App.  21. 


Kentucky. — In  Kentucky  the  com- 
monwealth may  take  an  appeal  from 
judgment  of  acquittal  in  felony  cases, 
Com.  V.  Bruce,  79  Ky.  560;  Com.  v. 
Cain,  14  Bush  (Ky.)  525;  Rutherford 
V.  Com.,  78  Ky.  639;  but  the  judg- 
ment cannot  be  reversed  in  such  ap- 
peal, Com.  V.  Bruce,  79  Ky.  560;  Com. 
V.  Cain,  14  Bush  (Ky.)  525. 

The  proceedings  will  be  reviewed 
only  to  secure  correctness  and  uni- 
formity in  the  action  of  the  court  be- 
low. Com.  V.  Bruce,  79  Ky.  560;  Com. 
V.  Cain,  14  Bush  (Ky.)  525. 

The  state  may  appeal,  under  Ky. 
Crim.  Code,  §§  335,  337,  from  a  case  in 
which  the  jury  disagree  and  no  final 
disposition  is  made.  Com.  v.  Mat- 
thews, 89  Ky.  287. 

Connecticut. — Under  Gen.  Stat.  §  1637 
of  Connecticut  an  appeal  may  be  taken 
by  the  state  from  the  rulings  and  de- 
cisions of  the  Superior  Court  on  all 
questions  of  law  arising  on  the  trial 
of  criminal  cases.  The  right  of  ap- 
peal so  given  is  not  limited  to  errors 
committed  during  the  trial,  in  the  strict 
sense  of  that  term,  but  extends  to 
errors  committed  in  earlier  proceed- 
ings which  could  in  ordinary  cases  be 
reviewed  by  writ  of  error.  State  v. 
Clerkin,  58  Conn.  98;  Schlesinger  v. 
Chapman,  52  Conn.  272;  BrewSter  v. 
Cowen,  55  Conn.  152. 

Indiana. — In  Indiana  the  state  may 
appeal  from  a  judgment  of  a  justice 
of  the  peace  in  bastardy  proceedings, 
under  the  general  statute  authorizing 
an  appeal  to  the  Circuit  Court  from 
the  judgment  of  any  justice.  Gal- 
vin  V.  State,  56  Ind.  51;  Reed  v. 
State,  66  Ind.  70;  Morris  v.  State, 
115  Ind.  282;  McCoy  v.  State,  121 
Ind.  160. 

Arkansas. — In  Arkansas  the  prose- 
cuting attorney  may  take  exception  on 
the  trial  and  bring  error  on  bill  of 
exceptions.  State  v.  Graham,  i  Ark. 
428. 

Abatement  by  Plea. — Where  a  statute 
allows  an  appeal  to  be  taken  from  a 
judgment  granting  a  motion  to  quash 
an  indictment,  the  state  may  appeal 
where  it  is  abated  by  plea.  State  v. 
Manning,  14  Tex.  402. 

New  York. — An  order  of  the  special 
sessions  affirming  a  conviction  of  the 
defendant  as  a  disorderly  person  by  a 
police  justice  is  appealable  to  the 
Court  of  General  Sessions.    People  v. 
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proceedings  preliminary  to  the  trial  are  ordinarily  appealable 
where  decisive  of  the  cause,* 

Demurrer. — So  the  state  may  appeal  from  a  decision  quashing  an 
indictment,*  or  sustaining  a  demurrer  thereto,*  where  final  judg- 
ment has  been  entered  thereon.* 

Arrest  of  Judgment. —So  also  an  appeal  may  be  taken  from  a  final 
order  arresting  judgment.^ 

Judgment  on  Special  Verdict. — And  the  State  may  appeal  from  a 
judgment  of  not  guilty  entered  by  the  court  on  a  special  verdict 
of  the  jury  embodying  the  material  facts.® 

Order  after  Conviction. — An  order  discharging  a  prisoner  after  con- 
viction is  appealable  by  the  state.'' 

Breach  of  Municipal  Ordinance. — An  action  brought  on  behalf  of  a 
municipality  to  recover  a  penalty  for  breach  of  a  municipal  ordi- 
nance Js  deemed  a  civil  action  in  form,**  and  from  a  judgment 


Vitan  (Gen'l  Sessions),  lo  N.  Y.  Supp. 

909 

New  Hampshire. — A  defendant  who 
pleads  ttolo  contendere  before  a  police 
court  or  justice  of  the  peace  cannot 
appeal.  Philpot  v.  State,  65  N.  H. 
250. 

1.  State  V.  Robinson,  37  La.  Ann. 
675;  State  V.  Harris,  106  N.  Car.  682; 
State  V.  Wade,  55  Md.  39;  Cowman  v. 
State,  12  Md.  250;  Maguire  v.  State,  47 
Md.  485;  State  v.  Hodges,  55  Md.  134; 
State  V.  Bollinger,  6g  Mo.  577;  State 
V.  Ashcraft,  95  Mo.  348;  Territory  v. 
Flowers,  2  Mont.  392;  Territory  v. 
Ashby,  2  Mont.  89;  State  v.  Ellis, 
12  La.  Ann.  390;  State  v.  Ross,  14 
La.  Ann.  364;  State  v.  Taylor,  34 
La.  Ann.  978;  People  v.  Jordan,  65 
Cal.  644. 

2.  State  V.  Harris,  106  N.  Car.  682; 
State  v.  Wade,  55  Md.  39;  Cowman  v. 
State,  12  Md.  250;  Maguire  v.  State,  47 
Md.  485;  State  v.  Hodges,  55  Md.  134; 
State  V.  Bollinger,  69  Mo.  577;  State 
V.  Ashcraft,  95  Mo.  348;  Territory  v. 
Flowers,  2  Mont.  392;  Territory  v. 
Ashby,  2  Mont.  89. 

3.  State  V.  Robinson,  37  La.  Ann. 
675;  State  V.  Ellis,  12  La.  Ann.  390; 
State  V.  Ross,  14  La.  Ann.  364;  State 
V.  Taylor,  34  La.  Ann.  978;  People  v. 
Jordan,  65  Cal.  644. 

4.  State  V.  Love,  52  Mo.  106;  State 
V.  Mullix,  53  Mo.  355;  State  v.  Mar- 
tindale,  52  Mo.  31;  State  v.  Brannon, 
53  Mo.  244.  As  where  the  court,  instead 
of  rendering  judgment,  remands  the 
defendant  to  await  the  further  action 
of  the  grand  jury.  State  v,  Martin- 
dale,  52  Mo,  31. 


When  not  Appealable.  —  But  not 
where  one  count  only  of  the  indict- 
ment is  quashed  and  one  good  count 
left,  as  it  is  an  interlocutory  decision. 
State  V.  Stegman,  90  Mo.  486;  nor 
where  the  motion  to  quash  or  the  de- 
murrer is  overruled,  Com.  v.  Hanley, 
121  Mass.  377;  Com.  v.  McCormack, 
126  Mass.  258;  Farrell  v.  State,  7 
Ind.  345;  Pigg  V.  State,  9  Ind.  363; 
Woolleyz/.  State, -8  Ind.  377. 

Nolle  Prosequi. — An  appeal  does  not 
lie  from  an  order  allowing  a  nolle 
prosequi  to  be  entered  in  a  criminal 
case,  and  a  new  indictment  in  accord- 
ance with  the  facts  to  be  preferred. 
Willingham  v.  State,  14  Ala.  539. 

5.  Com.  V.  Wallace,  114  Pa.  St.  405; 
State  V.  Burgdoerfer,  107  Mo.  i.  See 
article  Arrest  of  Judgment. 

6.  On  the  ground  that  the  judgment 
does  not  conform  to  the  special  ver- 
dict.    State  V.  Ewing,  108  N.  Car.  755. 

7.  State  V.  Atwater  (Neb.,  1892),  57 
N.  W.  Rep.  1073;  -^«  reCoWi&T,  6  Ohio 
St.  55;  Holmes  v.  Jennison,  14  Pet, 
(U.  S.)  540. 

Where  the  prisoner  is  discharged 
on  the  state's  admission  of  facts 
pleaded  in  bar,  it  cannot  appeal.  State 
V.  Smith,  49  Kan,  358. 

Where  a  conviction  was  reversed  on 
appeal  and  remanded  for  a  new  trial, 
and  an  order  was  entered  discharging 
the  prisoner — held,  that  an  appeal 
might  be  taken  therefrom  by  the  state. 
State  V.  Newkirk,  49  Mo.  472. 

8.  Knowles  v.  Wayne  City,  31  111, 
App.  475;  Hoyer  v.  Mascoutah,  59  111, 
137;  Graubner  v.  Jacksonville,  50  111. 
87;  Partridge  v.  Snyder,  78  111,  519. 
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rendered  therein  either  party  may  appeal.* 

c.  Finality  of  Decisions. — The  general  principle  of  appellate 
procedure — that  final  decisions  only  are  appealable — obtains  in 
criminal  procedure,  whether  the  appeal  be  in  behalf  of  the  state  or 
the  accused.* 

What  Constitutes  a  Final  Judgment. — In  criminal  cases  a  judgment  of 
conviction,  adjudging  the  defendant  guilty  of  an  offense  and  pass- 
ing sentence  upon  him,  is  the  final  judgment  from  which  an  ap- 
peal must  be  taken.' 

d.  Interlocutory  Decisions. — Orders  and  rulings  made  in 
the  progress  of  a  criminal  cause  are  not  appealable,  nor  can  they 
be  reviewed  before  final  judgment  has  been  entered.* 


Ck)ntra. — In  Wisconsin  an  action  for 
a  penalty  for  violating  a  city  ordinance 
is  held  quasi  criminal  and  unappeal- 
able. Boscobel  V.  Bugbee,  41  Wis.  59; 
Platteville  v.  McKernan,  54  Wis.  487; 
or  from  a  judgment  in  a  bastardy  case, 
State  V.  Mushied,  12  Wis.  561;  State  v. 
Jager,  19  Wis.  236. 

1.  Knowles  v.  Wayne  City,  31  111. 
App.  475;  Partridge  v.  Snyder,  78  111. 
519;  Webster  v.  People,  14  111.  365; 
Durango  v.  Reinsberg  (Colo.,  1891), 
26  Pac.  Rep.  820. 

Unless  the  offense  is  punishable  by 
the  general  criminal  law  of  the  state. 
Durango  v.  Reinsberg  (Colo.,  1891),  26 
Pac.  Rep.  820. 

2.  Smith  V.  State,  i  Tex.  App.  408; 
Labbaite  v.  State,  4  Tex.  App.  169; 
Downs  V.  State,  7  Tex.  App.  483;  State 
V.  Pierce,  26  Tex.  114;  Dooley  v.  State, 
33  Tex.  712;  Calvin  v.  State,  23  Tex. 
577;  Burrell  v.  State,  r6Tex.  147;  State 
V.  Edwards,  35  Kan.  105;  People  v. 
Hill,  3  Utah  334;  Saunders z/.  Com.,  79 
Va.  522;  Wagner  v.  State,  42  Ohio  St. 
537;  Com.  V.  Ruth,  104  Pa.  St.  294; 
Com.  V.  Mitchell,  80  Pa.  St.  57;  Farrel 
V,  State,  7  Ind.  345;  Reese  z'.  State,  8 
Ind.  416;  Woolley  r/.  State,  8  Ind.  377; 
Pigg  w.  State,  9  Ind.  363;  State  v.  Ely, 
II  Ind.  313;  State  v.  Spencer,  92  Ind. 
115;  Wingo  V.  State,  99  Ind.  244. 

3.  State  V.  Edwards,  35  Kan.  105; 
Cummings  v.  State,  4  Kan.  225;  State 
V.  Freeland,  16  Kan.  19;  t'eople  v. 
Hill,  3  Utah  334;  State  v.  Hightower, 
33  S.  Car.  598;  Darnell  v.  State,  24 
Tex.  App.  8;  Mirelles  v.  State,  13 
Tex.  App.  346;  Anschincks  v.  State, 
43  Tex.  587;  Young  v.  State,  i  Tex. 
App.  64;  Smith  V.  State,  i  Tex.  App. 
408;  Butler  V.  State,  i  Tex.  App.  638; 
Trimble  v.  State,  2  Tex.  App.  303; 
Choate    v.    State,   2   Tex.    App.    302; 


Labbaite  v.  State,  4  Tex.  App.  169; 
Pennington  v.  State,  11  Tex.  App.  281. 

What  Judgement  is  Final. — A  judg- 
ment of  conviction  to  be  final  must 
contain  the  facts  judicially  ascertained, 
together  with  the  manner  of  ascer- 
taining them,  be  entered  of  record,  and 
have  the  recorded  declaration  of  the 
court  pronouncing  the  legal  conse- 
quences of  the  facts  so  ascertained. 
Mayfield  v.  State,  40  Tex.  290;  An- 
schincks z'.State,  43  Tex.  587. 

It  must  show  that  the  accused  was 
condemned  to  be  punished,  as  de- 
termined by  the  jury,  setting  forth 
the  amount  or  duration  and  place  of 
punishment  to  which  he  became  le- 
gally subject  by  reason  of  the  indict- 
ment and  verdict.  Anschincks  v.  State, 
43  Tex.  587. 

Texas. — To  constitute  a  judgment 
in  a  criminal  case  an  appealable  final 
judgment  under  Code  Crim.  Pro., 
art.  791,  it  must  recite  the  return  of 
the  verdict  of  the  jury,  the  verdict,  and 
the  judgment  on  the  verdict,  and  also 
that  the  case  was  called  for  trial,  the 
appearance  of  the  parties,  the  plea  of 
the  defendant,  the  selection,  impanel- 
ing, and  swearing  in  of  the  jury,  the 
submission  of  evidence,  and  that  the 
jury  were  charged  by  the  court.  An 
appeal  from  a  judgment  omitting  any 
of  these  recitals  will  be  dismissed. 
Dowell  V.  State  (Tex.  Crim.  App., 
1893),  -22  S.  W.  Rep.  407. 

Becord. — An  appeal  will  not  be  en- 
tertained in  a  criminal  case  where  the 
record  fails  to  show  a  sentence  passed 
or  the  evidence  of  a  sentence.  State 
V.  Johnson,  37  La.  Ann.  421. 

4.  Gartner  v.  State,  36  Neb.  280; 
Grimes  v.  Chamberlain,  27  Neb.  605; 
Scofield  V.  Lincoln  State  Nat.  Bank,  8 
Neb.   16,  Cockle  Separator  Mfg.    Co. 
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Venict. — No  appeal  can  be  taken,  therefore,  from  a  verdict  of 
guilty  unless  a  judgment  is  entered  thereon.* 

Setting  Aside  Verdict. — Nor  from  a  decision  setting  aside  the  verdict 
and  holding  the  prisoner  for  another  trial.* 

New  Trial. — Nor  from  a  decision  overruling  a  motion  for  new 
trial  or  arrest  of  judgment.' 

Withdrawal  of  Plea. — Nor  from  an  order  granting  or  refusing  a 
motion  of  the  defendant  to  withdraw  his  plea  of  not  guilty  and 
file  a  demurrer.* 

Plea  in  Abatement. — Nor  from  an  order  overruling  a  plea  in  abate- 
ment to  an  indictment.* 

Motion  to  Quash. — Nor  from  a  decision  overruling  a  motion  to  quash 
an  indictment.® 

Bail  Bond. — Nor  from  a  decision  dismissing  a  motion  to  reduce  the 
amount  of  a  bail  bond.'' 

Execution  of  Sentence. — Nor  from  a  decision  refusing  a  motion  of  a 
prisoner  that  his  sentence  be  forthwith  executed.* 

Waiver  of  Appeal. — A  prisoner  who  pleads  guilty  waives  his  right 
of  appeal  from  a  judgment  of  conviction  rendered  against  him  on 
the  plea.® 


V.  Clark,  23  Neb.  702;  Daniels  v.  Tib- 
bets,  16  Neb.  666;  Aspinwall  v.  Aspin- 
wall,  18  Neb.  463;  Green  v.  State,  10 
Neb.  103;  People  v.  Merrill,  14  N.  Y. 
74;  Bogert  V.  People,  6  Hun  (N.  Y.) 
262;  Peet  V.  McGraw,  21  Wend.  (N. 
Y.)  667;  People  V.  Stearns,  23  Wend. 
(N.  Y.)  634;  Loftin  v.  State,  11  Smed. 

6  M.  (Miss.)  358;  Lemly  v.  State.  69 
Miss.  628;  Cochrane  v.  State,  30  Ohio 
St.  61;  Kinsley  v.  State,  3  Ohio  St. 
508;  Inskeep  v.  State,  35  Ohio  St.  482; 
People  V.  Sansome,  98  Cal.  235;  People 
V.  Dolan,  96  Cal.  315;  State  v.  Ruth- 
ven,  19  Mo.  382;  Davis  v.  Perry,  46 
Mo.  449;  Farrel  v.  State,  7  Ind.  345; 
Woolley  V.  State,  8  Ind.  377;  Pigg  v. 
State,  9  Ind.  363;  Reese  v.  Beck,  9 
Ind.  238;  Willingham  r/.  State,  14  Ala. 
539;  Patten  v.  People,  18  Mich.  314; 
Hedges  v.  Madison  County,  6  III. 
306;  State  V.  Dillon,  3  Hayw.  (Tenn.) 
174;  Metcalf's  Case,  11  Coke  38;  Rex 
V.  Kenworthy,  3  D.  &  R.  173. 

1.  State  V.  Pierce,  26  Tex.  114. 

2.  State  V.  Brannon,  53  Mo.  244. 

3.  Labbaite  v.  State,  4  Tex.  App. 
169;  Fulcher  v.  State,  38  Tex.  505; 
Hoppe  V.  State,  32  Tex.  388;  Mayfield 
V.  State,  40 Tex.  289:  Shannon  z/.  State, 

7  Tex.  492;  Shultz  V.  State,  13  Tex. 
403;  Calvin  v.  State,  23  Tex.  578;  Na- 
than V.  State,  28  Tex.  326;  Dooley  v. 
State,  33  Tex.  712;  Murray  v.  State,  35 
Tex.  472,  overruling  Nelson  v.  State, 


32  Tex.  71;  Hoppe  v.  State,  32  Tex. 
388. 

4.  McCloughry  v.  Finney,  37  La. 
Ann.  27. 

Pennsylvania. — Orders  for  the  entry 
of  a  stet  made  either  before  trial  or 
after  verdict  of  guilty  are  unappeal- 
able interlocutory  orders.  Com.  v. 
Ruth,  104  Pa.  St.  294. 

Bail. — An  appeal  will  lie  in  criminal 
cases  from  the  judgment  of  an  in- 
ferior court  refusing  bail,  Exp.  Walk- 
er, 3  Tex.  App.  669;  but  not  from  a 
refusal  to  discharge  bail,  Fortier  v. 
Declouet,  3  Martin  (La.)  17. 

6.  Gartner  v.  State,  36  Neb.  280; 
Green  v.  State,  10  Neb.  102;  Inskeep 
V.  State,  35  Ohio  St.  482;  People  v. 
Stearns,  23  Wend.  (N.  Y.)  634;  Pigg 7/. 
State,  9  Ind.  363. 

6.  Cnavis  v.  State,  33  Tex.  446. 

7.  Miller  v.  State,  43  Tex.  579. 

8.  Johnson  v.  State,  41  Tex.  119. 

Application  for  Discharge. — An  ap- 
peal will  not  lie  from  an  order  of  a 
trial  court  overruling  an  application 
for  discharge  of  a  prisoner  charged 
with  a  criminal  offense.  State  v.  Ed- 
wards, 35  Kan.  105. 

9.  Edina  v.  Beck,  47  Mo.  App.  234; 
State  V.  Haller,  23  Mo.  App.  460. 

Before  a  Magistrate. — But  where  a 
trial  is  had  before  a  magistrate  a  plea 
of  guilty  does  not  bar  defendant's  ap- 
peal to  a  superior  court.     Philpot  v. 
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in.  Parties  to  Appellate  Peoceedings— 1.  Who  May  Appeal— 
a.  In  General. — An  appeal  may  be  taken  from  the  action  of  a 
trial  court  in  a  legal  controversy  only  by  a  party  to  the  contro- 
versy, or  by  one  in  privity  with  him  ;  *  and  appellant's  proper 
relation  to  the  suit  must  be  shown  by  the  record.* 


State.  65  N.  H.  250;  Com.  v.  Hagar- 
man,  10  Allen  (Mass.)  401;  Com. r'.  Win- 
ton,  108  Mass.  485;  Com.  v.  Mahoney, 
115  Mass.  151. 

Contra — Missouri. — A  statute  allow- 
ing an  appeal  from  a  conviction  for 
misdemeanor  before  a  justice  of  the 
peace  was  held  not  to  extend  to  a  con- 
viction on  a  plea  of  guilty.  State  v. 
Haller,  23  Mo.  App.  460. 

The  right  of  appeal  under  such  a 
statute  does  not  depend  on  the  validity 
of  the  judgment.  An  appeal  may  be 
taken  from  a  void  judgment.  State 
V.  Gowing,  27  Mo.  App.  389;  Com.  v. 
O'Neil,  6  Gray  (Mass.)  343. 

Order  of  Discharge. — A  prisoner  can- 
not appeal  from  an  order  discharging 
him,  as  he  is  not  aggrieved  thereby. 
Com.  V.  Graves,  112  Mass.  282. 

Wisconsin. — No  appeal  lies  to  the 
Supreme  Court  of  Wisconsin  from  a 
judgment  or  order  in  a  criminal  action 
or  proceeding.  In  re  Murphey,  39 
Wis.  286;  State  v.  Giles,  10  Wis.  10; 
State  V.  Mushied,  12  Wis.  561;  In  re 
Fenelon,  37  Wis.  231;  State  v.  Brophy, 
38  Wis.  413. 

Accordingly  no  appeal  lies  from 
a  judgment  or  order  punishing  a 
party  for  criminal  contempt,  In  re 
Murphey,  39  Wis.  286;  but  it  lies 
from  an  order  punishing  a  party  for 
contempt  in  civil  proceedings.  In  re 
Murphey,  39  Wis.  286;  Ballston  Spa 
Bank  v.  Milwaukee  Marine  Bank,  18 
Wis.  490;  Witter  v.  Lyon,  34  Wis.  564; 
Lamonte  v.  Pierce,  34  Wis.  483;  Matter 
of  Day,  34  Wis.  638. 

Escaped  Prisoner. — Where  a  prisoner 
convicted  of  felony  makes  an  escape 
he  forfeits  his  rights  to  appeal  from 
the  judgment  of  conviction.  Brown 
V.  State,  5  Tex.  App.  546;  Gresham  v. 
State,  I  Tex.  App.  458;  but  in  Tay- 
lor V.  State,  3  Tex.  App.  387,  it  was 
held  that  where  he  escapes,  pending 
an  appeal  already  taken,  and  is  recap- 
tured before  a  motion  to  dismiss  is 
made,  the  order  of  dismissal  will  be 
vacated  and  the  appeal  reinstated. 

1.  Arkansas. — Arnett  v.  McCain,  47 
Ark.  411. 

Illinois. — Pope  v.  North,  33  111.  440; 
Louisville,  etc..   Consolidated   R.  Co. 


V.  Surwald,  150  111.  394;  Jones  v. 
King,  25  111.  383;  Harwood  v.  Cox,  26 
111.  App.  374. 

New  Jersey. — Sherer  v.  Collins,  17 
N.  J.  L.  181;  Clapp  V.  Ely,  27  N.  J.  L. 
555;  Evans  v.  Adams,  15  N.  J.  L.  373. 

New  York. — Clayton  v.  Beedle,  i 
Barb.  (N.  Y.)  11;  DeRuyter  v.  St.  Pe- 
ter's Church,  3  Barb.  Ch.  (N.  Y.)  119; 
Marten  v.  Kanouse,  2  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  390;  Matter  of  Bristol, 
16  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  397; 
Dale  z/.  Roosevelt,  8  Cow.  (N.  Y.)  339. 

Texas. — Smith  v.  Gerlach,  2  Tex. 
427;  Stephenson  v.  Texas,  etc.,  R. 
Co.,  42  Tex.  163;  Wood  v.  Yarbrough, 
41  Tex.  540. 

Other  States. — Borgalthous  z/.  Farm- 
ers', etc.,  Ins.  Co.,  36  Iowa  251;  Town- 
send  V.  Davis,  I  Ga.  495;  Watson  v. 
Willard,  9  Pa.  St.  89;  Gold  Hunter 
Min.,  etc.,  Co.  v.  Holleman,  2  Idaho 
839;  Grout  V.  Chamberlain,  4  Mass. 
611;  Culpeper  v.  Gorrell,  20  Gratt. 
(Va.)  519;  New  Orleans,  etc.,  R.  Co. 
V.  Rollins,  36  Miss.  384;  Brightwell  w. 
Mallory,  10  Yerg.  (Tenn.)  196;  McNeill 
V.  Kyle,  86  Ala.  338. 

United  States. — Connors  v.  Peugh, 
18  How.  (U.  S.)  394;  Bayard  v.  Lom- 
bard, 9  How.  (U.  S.)  530;  Green  v. 
Watkins,  6  Wheat.  (U.  S.)  260. 

Statutes. — Unless,  of  course,  pro- 
vision be  specially  made  by  statute 
for  an  appeal  by  a  person  not  a  party. 
See  Parties  Aggrieved,  infra. 

Supersedeas. — In  Culpeper  v.  Gor- 
rell, 20  Gratt.  (Va.)  519,  it  was  said: 
"It  is  well  settled  that  a  person  who 
is  not  a  party  to  the  proceeding  in 
which  the  judgment  of  the  court  be- 
low complained  of  was  rendered,  can- 
not obtain  a  supersedeas." 

Not  a  Party,  No  Appeal. — In  Borgal- 
thous  V.  Farmers'  etc.,  Ins.  Co.,  36 
Iowa  251,  it  was  said  of  an  appellant: 
"  He  did  not  appear  in  any  capacity 
in  the  court  below,  and  was  in  no 
manner  a  party  to  the  proceedings 
there.  He  could  have  intervened  or 
made  himself  a  party,  and  would  then 
have  had  the  right  to  appeal.  But 
having  taken  no  such  steps,  he  does 
not  possess  that  right." 

2.  Alabama.— UiW    v.    Hill,    6    Ala. 
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b.  Who  are  in  Privity. — Persons  in  privity  include  privies  in 
blood,  as  the  heir  to  an  ancestor ;  privies  in  representation,  as  the 


i68:  Roberts  v.  Taylor,  4  Port.  (Ala.) 
-|2i;  Headon  v.  Turner,  6  Port.  (Ala.) 
66;  Dupree  v.  Perry,  18  Ala.  34. 

California.  —  Sanchez  v.  Roach,  5 
Cal.  248;  Senter  J/.  De  Bernal,  38  Cal. 
637;  Montgomery  v.  Leavenworth,  2 
Cal.  57- 

Florida. — Pensacola  City  v.  Reese, 
20  Fla.  437;  Howse  v.  Judson,  i  Fla. 

155- 

Iowa. — Huner  v.  Reeves,  2  Greene 
(Iowa)  190;  Davis  County  v.  Horn, 
4  Greene  (Iowa)  94;  Yarish  v.  Cedar 
Rapids,  etc.,  R.  Co.,  72  Iowa  536;  Ful- 
ler V.  Unknown  Owners,  9  Iowa  430; 
Fleming  v.  Mershon,  36  Iowa  413; 
Phillips  V.  Shelton,  6  Iowa  545;  Fer- 
guson V.  Lucas  County,  44  Iowa  701. 

Massachusetts. — Grout  v.  Chamber- 
lain, 4  Mass.  64;  Porter  v.  Rummery, 
10  Mass.  64. 

Mississippi. — New  Orleans,  etc.,  R. 
Co.  V.  Rollins,  36  Miss.  386;  Thomas 
V.  Wyatt,  9  Smed.  &  M.  (Miss.)  308. 

New  York. — Dale  v.  Roosevelt,  8 
Cow.  (N.  Y.)  333;  Warren  v.  Eddy,  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  30;  Ja- 
queth   V.   Jackson,   17  Wend.   (N.  Y.) 

434- 

Pennsylvania. — Vanhorn  v.  Frick,  3 
S.  &  R.  (Pa.)  278;  Fotterall  v.  Floyd,  6 
S.  &  H.  (Pa.)  315;  Watson  v.  Willard, 
9  Pa.  St.  89-,  Reamer's  Appeal,  18  Pa. 
St.  510^  McLellan's  Appeal,  26  Pa.  St. 
463;  Constine's  Appeal,  i  Grant's  Cas. 
(Pa.)  242;  Branch  Township  Road,  4 
Leg.  Gaz.  (Pa.)  415. 

Other  States. — Arnett  v.  McCain,  47 
Ark.  411;  Payne  v.  Niles,  20  How. 
(U.  S.)  219;  Robinson  v.  Vanderburg 
County,  37  Ind.  333;  Townsend  v. 
Davis,  I  Ga.  495;  Harrington  v.  Rob- 
erts, 7  Ga.  510;  Ragland  v.  Wickware, 
4  J.  J.  Marsh.  (Ky.)  530;  Morean  v. 
Saffarans,  3  Sneed  (Tenn.)  595;  Col- 
man  V.  West  Virginia  Oil  Co.,  25  W. 
Va.  148. 

Conversely,  whoever  is  a  party  to  the 
record  may  appeal  if  he  can  show  a 
substantial  interest.  Virgen  v.  Bru- 
baker,  4  Nev.  31. 

Record. — It  is  evident  that  none  but 
a  party  or  privy  to  the  record  can  be 
concluded  by  it,  and  therefore  none 
other  can  be  substantially  injured  by 
the  judgment.  Smith  v.  Gerlach,  2 
Tex.  427. 

The  appellate  court  may  look 
through  the  record  to  the  pleadings. 


and,  if  necessary,  to  the  summons,  to 
determine  who  are  proper  parties  to 
the  record.  Bozeman  v.  Cale  (Ind., 
1893),  35  N.  E.  Rep.  828. 

Appellant's  Consent. — An  appeal  can- 
not, as  a  general  rule,  be  taken  with-' 
out  the  appellant's  consent,  and  where 
sufiiciently  shown  by  affidavit  of  ap- 
pellant that  the  appeal  was  taken 
without  his  authority  and  against  his 
wish,  it  will  be  dismissed,  although 
his  attorneys  may  have  acted  in  good 
faith.  Dakkermeyer  v.  Scholtes  (S. 
Dak.,  1892),  52  N.  W.  Rep.  261. 

By  One  not  Party. — It  is  held  in  Cal- 
ifornia that  the  grantee  of  the  interests 
of  a  defendant  in  a  suit,  against  whom 
a  judgment  has  been  rendered  by  de- 
fault, may  move  in  his  own  name  to 
have  the  default  and  judgment  set 
aside,  and  on  denial  of  his  motion  to 
appeal  from  the  order,  Malone  v. 
Big  Flat  Gravel  Min.  Co.,  93  Cal.  391; 
Plummer  v.  Brown,  64  Cal.  429;  Peo- 
ple V.  Mullan,  65  Cal.  396. 

Corporation. — But  a  corporation  not 
a  party  to  the  suit,  and  not  shown  by 
the  record  to  have  any  interest  therein, 
cannot  take  out  a  writ  of  error  to  re- 
verse the  judgment  therein  on  a  mete 
suggestion  that  a  corporation  actually 
a  party  has  since  become  merged  in 
the  corporation  appellant.  Louisville, 
etc..  Consolidated  R.  Co.  v.  Surwald 
(111.,  1894),  37  N.  E.  Rep.  909. 

As  Creditor. — So,  before  one  can,  as 
a  creditor,  be  allowed  an  appeal  from 
an  order  of  the  probate  court,  he 
must  have  filed  a  claim  as  a  creditor. 
Wallace  v.  Chicago,  etc..  Stove  Co.,  46 
111.  App.  571;  De  Ruyterz/.  St.  Peter's 
Church,  3  Barb.  Ch.  (N.  Y.)  119;  Mar- 
tin V.  Kanouse,  2  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  390;  Matter  of  Bristol,  16 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  397. 

And  creditors  of  an  unsuccessful 
party  cannot  appeal  from  the  judg- 
ment against  him.  Sherer  v.  Collins, 
17  N.  J.  L.  181;  Clapp  V.  Ely,  27  N.  J. 
L.  555;  Evans   v.  Adams,  15    N.   J.  L. 

373- 

Action  against  Unknown  Parties. — In 
an  action  against  unknown  owners  of 
certain  lands  it  was  held  that  no  one 
could  appeal  on  behalf  of  the  land  or 
the  owners,  unless  some  one  appeared 
in  the  action  and  was  properly  made 
a  party.  Fuller  z/.  Unknown  Owners, 
9  Iowa  430. 
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executor  or  administrator  to  the  d&ceased  ;  privies  in  estate,  as 
lessor  and  lessee,  etc.     But  there  can  be  no  relation  of  privity 

from  an  order  made  after  final  judg- 
ment denying  him  counsel  fees.  Adams 
V.  Woods,  8  Cal.  306. 

Where  statutes  provide  that  an  al- 
lowance may  be  made  to  a  successful 
party  ioT  counsel  fees,  the  attorney  for 
such  party  cannot  appeal  from  an  or- 
der refusing  allowance.  Pereyra's 
Appeal,  126  Pa.  St.  220. 

Heirs. — Heirs  not  parties  to  petition 
of  administrator  to  sell  property  of 
decedent  to  pay  debts  cannot  appeal 
from  the  decree  granting  it.  Arnett 
V.  McCain,  47  Ark.  411. 

Creditor's  Bill. — Creditors  who  do  not 
become  parties  to  a  creditor's  bill  until 
the  time  to  appeal  has  expired  cannot 
maintain  an  appeal  from  a  decree 
thereon.  McKinnon  v.  Wolfenden, 
78  Wis.  237. 

Complainant  in  Bill  of  Interpleader. — 
Complainants  in  bill  of  interpleader 
may  appeal  from  a  decree  adversely 
affecting  their  individual  rights;  and 
that  one  such  complainant  does  not 
appeal  does  not  imperil  or  destroy  the 
right  of  the  rest.  Cooper  v.  Jones, 
24  Ga.  474. 

Foreclosure  Decree. — A  suit  in  chan- 
cery was  brought  against  plaintiff  in 
error  and  her  husband,  to  foreclose  a 
mortgage  issued  by  both.  The  plain- 
tiff in  error  was  not  brought  into  court 
by  service  or  otherwise.  The  decree, 
made  upon  original  petition  and  answer 
of  her  husband,  was  not  against  her, 
nor  did  it  in  terms  or  by  implication 
foreclose  her  rights  in  the  premises. 
Held,  not  a  party  to  the  suit.  Pope  v. 
North,  33  111.  440. 

By  One  Codefendant. — The  fact  that 
one  codefendant  has  taken  an  appeal, 
and  it  is  dismissed  or  abandoned,  does 
not  preclude  other  defendants  not  par- 
ties to  the  appellate  proceedings  from 
maintaining  their  appeal.  Adamson 
V.  Peerce,  9  W.  Va.  251. 

Garnishment  Proceedings.  —  A  gar- 
nishee is  a  "  party  "  to  the  proceed- 
ings between  the  creditor  and  origi- 
nal defendant,  although  summoned 
into  the  case  and  treated  as  a  witness; 
and  he  may  take  an  appeal  therein, 
Clarke  z/.  Williams,  2  Humph.  (Tenn.) 
303;  Kaylor  v.  Brunswick,  6  Heisk. 
(Tenn.)  237;  but  an  original  defend- 
ant cannot  appeal  from  a  judgment 
against  the  garnishee.  Wachter's 
Case,  I  Walk.  (Pa.)  267. 


Name  of  Party. — A  writ  of  error  or 
appeal  cannot  be  prosecuted  except 
in  the  name  of  some  person.  The 
name  of  a  steamboat  is  not  such  a 
name.  Steamboat  M.  Burns  v.  Rey- 
nolds, 9  Wall.  (U.  S.)237. 

A  writ  of  error  prosecuted  in  the 
name  of  "  heirs  of  A"  is  defective  as 
naming  no  person,  and  will  be  dis- 
missed. Wilson  V.  New  York,  etc. ,  Ins. 
Co.,  12  Pet.  (U.  S.)  140. 

A  party  tried  under  wrong  name 
may  appeal  from  an  adverse  judgment 
against  him.     Wills  v.  Kempt,  17  Cal. 

lOI. 

And  a  party  sued  under  a  fictitious 
name  may  appeal  under  his  true  name. 
McCabe  v.  Doe,  2  E.  D.  Smith  (N.  Y.) 
64. 

Party  Erroneously  Admitted  Below. — 
A  party  erroneously  admitted  below 
cannot  appeal,  since  he  has  no  real 
stake  in  the  controversy.  Jager  v. 
Doherty,  61  Ind.  528. 

Estoppel  by  Becogfnition. — But  if  the 
party  has  otherwise  an  appealable  in- 
terest, the  appellee  cannot  object  that 
he  is  not  the  proper  party  to  appeal, 
where  he  made  the  appellant  a  party 
to  proceedings  below,  Dutton  v.  War- 
schauer,2i  Cal.  609;  Andrews  v.  Stelle, 
22  N.  J.  Eq.  478;  Jones  v.  Thompson, 
12  Cal.  igi;  Rickerson  z/.  Compton,  23 
Cal.  636;  nor  offer  on  appeal  that  he 
was  not  a  proper  or  necessary  party 
in  the  court  below.  Renner  v.  Ross, 
.  Ill  Ind.  269. 

By  Both  Parties. — One  party  is  not 
precluded  from  appeal  becausp  an  ap- 
peal has  been  taken  by  his  adversary. 
Both  proceedings  may  progress  at  the 
same  time.  Harding  v.  Larkin,  41 
111.  413;  Frank  v.  Moses,  118  111.  435. 

In  Suit  by  Attorney-General. — An  ap- 
peal from  a  judgment  rendered  in  a 
suit  brought  by  attorney-general  on 
behalf  of  the  state  should  be  taken  in 
the  name  of  the  state,  and  not  of  the 
attorney-general.  Boston,  etc.,  R. 
Co.  V.  Com.,  157  Mass.  68;  Smith  v. 
New  Orleans,  43  La.  Ann.  726. 

Order  Denying  Attorney's  Fees.  —  In 
Louden  v.  Louden,  65  How.  Pr.  (N. 
Y.  C.  PI.)  411,  it  was  held  that  an  at- 
torney might  appeal  from  an  order 
refusing  him  fees  in  a  divorce  case, 
although  not  a  party  to  the  original 
action. 

An  attorney  for  receiver  may  appeal 
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and  the  administrator  of   the 


between  an  heir  of  the  deceased 
deceased's  estate.* 

C.  INTERVENORS. — Necessary  Prerequisites. — A  Stranger  to  the  record 
or  a  mere  volunteer  cannot  therefore  take  an  appeal  unless  ex- 
pressly authorized  by  statute.*    Persons  possessing  an  appealable 


Tax  Collector. — A  tax  collector  is  a 
proper  party  to  prosecute  an  appeal 
for  the  state  from  a  judgment  ren- 
dered annulling  a  tax  title  made  by 
him  to  the  state  where  he  was  a  party 
defendant  to  the  suit.  Smith  v.  New 
Orleans,  43  La.  Ann.  726. 

Contestants  of  Will. — Contestants  of 
a  will  who  are  granted  leave  to  with- 
draw on  payment  of  costs  cannot 
afterward  take  an  appeal  to  the  Su- 
preme Court  on  the  ground  that  they 
are  still  in  the  case  because  they  have 
not  paid  the  costs.  Eichert's  Estate, 
155  Pa.  St.  59. 

How  Determined. — The  question  of  a 
party's  right  to  appeal  from  a  probate 
decree  and  of  his  right  to  a  reversal 
of  the  decree  may  be  determined  at 
one  hearing  on  his  petition  for  leave 
to  appeal,  under  Gen.  Laws,  c.  207,  § 
9,  when  justice  and  convenience  re- 
quire such  a  course.  Dodge  v.  Stick- 
ney,  62  N.  H.  330. 

For  parties  on  appeals  in  criminal 
actions  see  supra  II.  33.  Appeals  in 
Criminal  Cases. 

1.  Mclntyre  v.  Sholty,  139  111.  177; 
Porter  v.  Rummery,  10  Mass.  64; 
Leonard z/.  Bryant,  11  Met.  (Mass.)373. 

An  heir  takes  nothing  until  debts 
against  the  deceased  are  paid.  Where 
an  estate  is  insolvent  an  heir,  although 
a  creditor,  cannot  maintain  a  writ  of 
error  in  the  name  of  an  administrator 
to  reverse  a  judgment  against  him  in 
his  representative  capacity.  Mclntyre 
V.  Sholty.  139  111.  177. 

Bail. — Bail  cannot  sue  out  a  writ  of 
error,  nor  take  an  appeal  to  reverse  a 
judgment  or  decree  against  his  prin- 
cipal; nor  can  principal  reverse  a  judg- 
ment against  bail;  nor  can  they  join 
in  a  writ  of  error,  the  judgment  being 
distinct  and  separate  and  affecting 
different  persons.  Mclntyre  w.  Sholty, 
139  111.  178. 

Minor  Heirs  and  Ezecator. — Where  a 
petition  in  trespass  to  determine  title 
alleged  that  the  executors  and  trustees 
under  the  will  of  G.  were  seized  in 
fee  simple  of  the  land  in  controversy, 
and  asked  judgment  of  restitution — 
held,  that  the  words  executors,  etc., 


were  here  descriptive  personcB,  and 
that  since  no  title  passed  to  them  un- 
der the  will,  the  minor  heirs  of  G. 
could  not  appeal — ist,  because  of  lack 
of  privity;  2d,  because  they  were  not 
bound  by  the  judgment.  Roundtree 
V.  Stone,  81  Tex.  299. 

By  Reversioner. — The  owner  of  the 
reversion  or  remainder  may  maintain 
a  writ  of  error  to  reverse  an  erroneous 
judgment  against  a  tenant  for  life  or 
years.  Leonard  v.  Bryant,  11  Met. 
(Mass.)  373. 

But  there  is  no  privity  of  estate  be- 
tween the  owner  of  a  title  to  land  and 
the  person  from  whom  he  derived  such 
title  by  deed;  and  he  cannot  have  a 
writ  of  error  to  reverse  a  judgment  ob- 
tained by  tenants  against  his  grantor. 
Leonard   v.  Bryant.   Ji    Met.  (Mass.) 

373- 

When  a  Stockholder  is  in  Privity. — 
Where  a  judgment  recovered  against 
a  dissolved  corporation  has  been  satis- 
fied out  of  the  estate  of  a  stockholder 
therein  he  is  in  privity  to  the  judg- 
ment, and  may  sue  out  a  writ  of  error 
without  making  his  fellow  stockhold- 
ers coparties.  Merrill  v.  Suffolk 
Bank,  31  Me.  57;  Rankin  v.  Sher- 
wood, 33  Me.  509. 

Administrator  De  Bonis  Non. — An  ad- 
ministrator de  bonis  tion  has  not  at 
common  law  privity  with  his  admin- 
istrator-in-chief, New  Orleans,  etc., 
R.  Co.,  V.  Rollins,  36  Miss.  386;  or 
with  an  executor,  Grout  v.  Chamber- 
lain, 4  Mass.  612. 

But  wherever  by  statute  he  may 
perfect  an  execution  already  begun  by 
the  original  executor  or  administrator 
without  revivor  the  law  establishes 
privity  between  him  and  the  executor- 
in-chief,  and  he  may  prosecute  an  ap- 
peal to  reverse  a  judgment  rendered 
against  the  executor  or  administrator- 
in-chief  without  revivor.  New  Or- 
leans, etc.,  R.  Co.  V.  Rollins,  36  Miss. 
386;  Mayer  v.  McClure,  36  Miss.  389. 

2.  Rex  V.  Clarke,  3  Burr.  1363; 
State  V.  Jones,  11  111.  11;  Pope  v. 
North,  33  111.  441;  Jones  v.  King,  25 
111.  383;  Harwood  v.  Cox,  26  111.  App. 
374;    Hesing  v.   Att'y-Gen'l,   104   111. 
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interest  who  are  not  parties  to  the  record,  must  first  apply  to  the 
trial  court  to  be  made  parties  to  the  proceedings  appealed  from.* 

Who  May  Intervene.— A  party  possessing  a  lien  upon  the  property 
wMch  is  the  subject-matter  of  litigation,  or  a  claim  to  the  demand 
in  suit,  may  apply  for  leave  to  be  made  a  party  to  the  proceedings.* 

From  what  Judgments  or  Orders.— The  applicant  may  take  an  appeal 
from  a  denial  of  his  application  to  be  made  a  party.'  When  ad- 
mitted as  a  party  he  may  appeal  from  any  judgment  or  decree  af- 
fecting his  interest  adversely."*     See  article  INTERVENTION. 


292;  Rorke  v.  Goldstein,  86  III.  568; 
Sheldon  v.  Hinton,  6  111.  App.  216; 
Davis  County  v.  Horn,  4  Greene 
(Iowa)  94;  Borgalthous  v.  Farmers', 
etc.,  Ins.  Co.,  36  Iowa  251;  Robinson 
V.  Saunders,  14  Iowa  539;  Ferguson 
V.  Lucas  County,  44  Iowa  701;  Mont- 
gomery V.  Leavenworth,  2  Cal.  57; 
People  V.  Grant,  45  Cal.  97;  People 
V.  Pfeiffer,  59  Cal.  91;  Hibernia  Sav., 
etc.,  Soc.  V.  Ordway,  38  Cal.  680; 
Ex  p.  Dorr,  3  How.  (U.  S.)  104;  South 
V.  Hoy,  3  Bibb  (Ky.)  523. 

1.  State  V.  Jones,  11  Iowa  11;  Bor- 
galthous V,  Farmers',  etc.,  Ins.  Co., 
36  Iowa  257;  People  v.  Grant,  45  Cal. 

97. 

By  Writ  of  Error. — Where  a  writ  of 
error  exists,  an  appellant  may  appeal 
from  a  judgment  in  his  own  favor  to 
correct  errors  of  law  therein.  Vallette 
V.  San  Juan,  etc.,  Min.  Co. ,11  Colo. 204; 
Hall  V.  Pay  Rock  Consolidated  Min. 
Co. ,6  Colo.  81;  Bernard  v.  Boggs,  4 
Colo.  73;  Addix  V.  Fahnestock,  15  111. 
448;  Carr  v.  Miner,  40  111.  33. 

Writ  of  Assistance. — One  who  is  not 
a  party  to  the  record  cannot  appeal 
from  an  order  granting  a  writ  of  as- 
sistance without  placing  himself  on 
the  record  by  moving  to  vacate  the  or- 
der.     People  V.  Grant,  45  Cal.  97. 

Persons  Interested  May  be  Heard. — 
Where  the  determination  of  the  ap- 
peal may  seriously  affect  the  interests 
of  those  not  parties,  it  is  proper  for 
the  appellate  court  to  allow  them  to 
intervene  and  be  heard.  Parker  v. 
State,  132  Ind.  420;  Haniford  v.  Kan- 
sas City,  103  Mo.  180. 

Thus  it  will  allow  the  attorney-gen- 
eral to  be  heard  in  suits  affecting  the 
interests  of  the  state.  Parker  v. 
State,  132  Irtd.  420.  Compare  Blatch- 
ford  V.  Newberry,  100  111.  484;  Hower's 
Appeal,  127  Pa.  St.  134. 

Taxpayer. — But  a  taxpayer  who  has 
been  denied  the  right  to  intervene  in 
the  trial  court  cannot  be  heard  in  the 


appellate  court.     Hower's  Appeal,  127 
Pa.  St.  134. 

2.  Horn  v.  Volcano  Water  Co.,  13 
Cal.  70;  Coburn  v.  Smart,  53  Cal. 
742;  Williams  v.  Morgan,  iii  U.  S. 
684. 

Pecuniarily  Affected. — Or  where  sub- 
stantially and  pecuniarily  affected  by 
the  judgment,  as  sureties  in  bond 
when  suit  is  brought  against  the  prin- 
cipal. Coburn  v.  Smart,  53  Cal.  742. 
Persons  Incidentally  Interested.  — 
Persons  incidentally  interested  in 
some  branch  of  a  case  may  be  allowed 
to  intervene  for  the  protection  of  their 
interests,  and  appeal  from  decrees  ad- 
versely affecting  them.  Williams  v. 
Morgan,  in  U.  S.  684. 

3.  Coburn  v.  Smart,  53  Cal.  742; 
People  V.  Grant,  45  Cal.  97;  Phillips 
V.  Shelton,  6  Iowa  545.  Contra,  Roberts 
V.  Patton,  18  Mo.  485. 

How  Made  Parties. — A  motion  to  in- 
tervene, its  refusal,  and  exception  duly 
taken  thereto,  make  the  applicant  a 
party  for  the  purpose  of  prosecuting  an 
appeal  therefrom.  Coburn  v.  Smart, 
53  Cal.  745. 

Intervention  by  Stockholder. — A  stock- 
holder cannot  intervene  and  appeal 
from  a  decree  obtained  by  another 
stockholder  similarly  situated  re- 
scinding his  suTascription.  Lawrence 
County's  Appeal,  67  Pa.  St.  87, 

When  no  Appeal. — In  an  action  of 
forcible  entry  brought  originally  be- 
fore a  justice  of  the  peace  and  carried 
to  District  Court,  an  intervenor  was 
dismissed  in  both  courts.  Held,  that 
he  could  not  appeal  from  the  judgment 
of  the  District  Court.  Lorber  v.  Con- 
nor, 82  Iowa  738. 

Interests  in  Land. — Persons  inter- 
ested in  a  land  grant  were  allowed  to 
intervene  and  appeal  from  a  judg- 
ment defining  the  grant.  U.  S.  v. 
Armijo,  5  Wall.  (U.  S.)  444. 

4.  Foreclosure  Suit.  —  A  municipal 
corporation  which  was  allowed  to  in- 
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After  Final  Judgment. — It  is  generally  too  late  to  apply  for  leave 
to  intervene  and  prosecute  an  appeal  after  a  final  judgment 
has  been  rendered  in  the  action.  The  applicant  cannot  then  be 
made  a  party  to  such  judgment,  nor  can  his  interest  be  adjudi- 
cated as  a  party  before  the  trial  court.* 

d.  All  Parties  may  Appeal. — The  right  of  appeal  is  recip- 
rocal ;*  and  unless  the  statute  expressly  limits  it  to  one  party  it 
will  not  be  so  construed  as  to  exclude  an  appeal  by  appellant's 
adversary  from  the  same  decision.^     So  where  one  party  has  an 

foreclosure  suit  and  set      appointed   to  ascertain  damages  sus- 


tervene  i 

up  a  claim  for  taxes  in  premises  fore- 
closed was  permitted  to  appeal  from 
the  decree  denying  its  claim.  Sa- 
vannah V.  Jesup,  io6  U.  S.  563. 

Intervention  Subseqaent  to  the  Decree. 
— Intervenors  subsequent  to  inter- 
locutory judgment  or  decree  may  ap- 
peal from  further  proceedings  in  suit 
if  adversely  affected,  or  where  a  de- 
cree pro  confesso  was  entered,  and  a 
new  party  defendant  was  allowed  to 
intervene  and  appear  before  the  ref- 
eree to  compute,  ascertain,  and  report 
amount  due  thereon.  Held,  such  inter- 
venor  might  appeal  from  a  decision 
overruling  referee's  report.  Ex  p. 
Jordan,  94  U.  S.  248;  Coburn  v.  Smart, 
53  Cal.  742;  Robinson  v.  Tevis,  38 
Cal.  611;  Savannah  v.  Jesup,  106  U. 
S.)  563;  U.  S.  V.  Armijo,  5  Wall.  (U. 
S.  444;  Ex  p.  Jordan,  94  U.  S.  248; 
Williams  v.  Morgan,  in  U.  S.  684; 
Krippendorf  v.  Hyde,  no  U.  S.  276; 
Gold  Hunter  Min.,  etc.,  Co.  v.  HoUe- 
man,  2  Idaho  839;  Atty.-Genl.  v. 
North  America  L.  Ins.  Co.,  6  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  243;  Clark's 
Succession,  30  La.  Ann.  801;  Brooks 
V.  Doxey,  72  Ind.  327. 

Purchaser  at  Judicial  Sale. — A  pur- 
chaser at  a  foreclosure  sale  of  a  rail- 
road, under  an  agreement  recognized 
by  the  court  that  a  new  mortgage 
should  be  issued  on  the  property, 
whose  proceeds  should  be  in  part  ap- 
plied to  payment  of  trustees'  fees,  had 
an  interest  in  fixing  their  compensa- 
tion, and  was  allowed  to  appeal  from 
a  decree  adjusting  them.  Williams 
V.  Morgan,  in  U.  S.  684. 

Notice  must  be  Served  on  Intervener. — 
When  a  purchaser  at  a  judicial  sale  is 
allowed  to  intervene,  notice  of  appeal 
from  an  order  vacating  the  decree  of 
foreclosure  must  be  served  upon  him. 
Miller  v.  Richards,  83  Cal.  563. 

By  Sureties. — Where  sureties  on  an 
undertaking  given  to  obtain  an  in- 
junction are  heard    before   a   referee 


tained  thereby,  they  may  appeal  from 
the  confirmation  of  the  report  al- 
though not  technical  parties  to  the 
proceeding.  Hotchkiss  v.  Piatt,  7  Hun 
(N.  Y.)56. 

Dismissal  of  Intervention. — A  defend- 
ant cannot  appeal  from  an  order  dis- 
missing the  petition  of  an  intervener. 
McRobbie  v.  Higginbotham,  n  Colo. 
312. 

Nor  from  the  judgment  rendered  in 
a  suit  brought  by  such  intervener 
against  the  successful  plaintiff  in  the 
action  against  the  appealing  defend- 
ant.    McNeil  V.  Kyle,  86  Ala.  338. 

1.  Johnson  z/.  Williams,  28  Ark.  478; 
Chicot  County  v.  Tilghman,  26  Ark. 
461;  Austin  V.  Crawford,  30  Ark.  578; 
Reamer's  Appeal,  18  Pa.  St.  510; 
McLellan's  Appeal,  26  Pa.  St.  463; 
Constine's  Appeal,  i  Grant's  Cas.  (Pa.) 
242;  Borgalthous  v.  Farmers',  etc., 
Ins.  Co.,  36  Iowa  250. 

In  Johnson  v.  Williams,  28  Ark. 
478,  it  was  said:  "When  a  case  is 
heard  and  a  final  judgment  rendered, 
it  is  too  late  for  third  persons  to  come 
in  and  ask  to  be  made  parties  that 
they  may  prosecute  an  appeal,  and 
especially  so  where  they  show  no 
right  to  the  thing  in  action  or  to  its 
immediate  use  or  control." 

Claimants. — Claimants  who  do  not 
appear  until  proceedings  to  adjust 
claims  are  closed  cannot  appeal  from 
the  rejection  of  their  claims.  Rea- 
mer's Appeal,  18  Pa.  St.  510. 

Legal  Bepresentatives. — But  where  by 
death  or  bankruptcy  there  is  a  devolu- 
tion of  interest  on  new  parties,  they 
may  come  in  and  be  substituted  as  par- 
ties after  final  judgment  as  administra- 
tors, executors,  and  assignees  in  bank- 
ruptcy. Hilliard  v.  McDaniels,  48  Vt. 
122. 

2.  The  Sydney,  139  U.  S.  336. 

3.  The  Sydney,  139  U.  S.  336;  Hil- 
ton V.  Dickinson,  108  U.  S.  165;  The 
Jessie  Williamson,  Jr.,  108  U.  S.  311. 
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appealable  interest,  it  is  held,  in  Louisiana^  that  his  adversary  is 
vested  ipso  facto  with  the  same  right  of  appeal.* 

e.  By  Nonresident  Defendants. — A  nonresident  defend- 
ant who  has  not  appeared  in  the  trial  court  cannot  appeal  from  a 
decision  rendered  against  him  ;  he  must  resort  to  the  statutory 
remedy,  if  to  any.*  Where  his  appearance  is  entered  he  may  ap- 
peal by  his  attorney  of  record.* 

SufBcient  Authority. — The  appointment  of  an  attorney  by  the  trial 
court  to  defend  a  person  charged  with  any  offense  is  a  sufficient 
authority  to  enable  the  attorney  to  prosecute  an  appeal  ren- 
dered in  the  proceeding.* 

/.  By  Successful  Party. — Where  the  plaintiff  obtains  the 
precise  relief  sought  by  him  in  the  trial  court  he  is  estopped  from 
prosecuting  an  appeal  from  the  decision  awarding  it.^  But  where 
the  judgment,  although  in  his  favor,  does  not  afford  him  the  relief 
claimed,  or  where  he  may  sustain  injury  thereby,  he  may  seek  its 
reversal.® 

g.  Parties  Failing  to  Appeal. — Parties  who  fail  to  appeal 
are  deemed  to  acquiesce  in  the  judgment  below.''  They  cannot 
be  heard,  on  appeal  by  others,  to  complain  of  errors  below,*  and 

Brick  Co.,   15  Mo.  App.  590.     But  see 
Waiver  of  Right  of  Appeal,  infra. 

Mast  be  Actually  in  Appellant's  Favor. 
— A  mere  declaration  by  the  judge  or 
jury  that  a  judgment  is  one  in  favor  of 
the  defendant,  when  in  reality  it  is  one 
against  him,  does  not  affect  his  right 
of  appeal.  Hewes  v.  Baxter,  45  La. 
Ann.  1056. 

6.  Hale  v.  Crowell,  2  Fla.  534;  Ward 
V.  Bull,  I  Fla.  311;  Ingalls  v.  Lord, 
I  Cow.  (N.  Y.)  240;  Parker  v.  New- 
land,  I  Hill.  (N.  Y.)  87;  Sarles  v. 
Hyatt,  I  Cow.  (N.  Y.)  253;  Hughes  v. 
Stickney,  13  Wend.  (N.  Y.)  280;  Bis- 
sell  V.  Marshall,  6  Johns.  (N.  Y.)  100; 
Teal  V.  Russell,  3  111.  319;  Jones  v. 
Wight,  5  111.  338;  Fuller  v.  Robb,  26 
111.  246;  Thayer  v.  Finley,  36  111.  262; 
Addix  V.  Fahnestock,  15  111.  448;  Carr 
V.  Miner,  40  111.  33;  Newell  v.  Mont- 
gomery, 30  111.  App.  48;  Capron  v. 
Van  Noorden,  2  Cranch  (U.  S.)  126; 
Cross   V.    U.    S.,    I   Gall.   (U.    S.)   26; 

.Bucher's  Case,  8  Coke  58;  Johnson  v. 
Jebb,  3  Burr.  1772. 

And  in  Louisiana  a  party  may  ap- 
peal from  a  judgment  rendered  in  his 
favor  and  at  his  own  instance  to  cor- 
rect any  errors  therein.  Police  Jury 
V.  McDonough,  8  La.  Ann.  341. 

7.  Pace  V.  Heinley,  85  Iowa  733. 

8.  Marshalltown  First  Nat.  Bank  v. 
Wright,  84  Iovva72S;  Bellows  v.  Litch- 
field, 83  Iowa  36;  Fisk  v.  Chicago, 
etc.,  R.  Co.,  83  Iowa  253. 


1.  Handy  v.  New  Orleans,  39  La. 
Ann.  107;  Ready  v.  New  Orleans,  27 
La.  Ann.  169;  State  v.  Judge,  23  La. 
Ann.  595;  State  v.  Judge,  23  La.  Ann. 
761. 

2.  Meadows  v.  Justice,  6  W.  Va. 
198;  Lenows  z/.  Lenow,  8  Gratt.  (Va.) 
349;  Barbee  v.  Parmill,  6  Gratt.  (Va.) 
442. 

Foreign  Attachment. — Thus  in  for- 
eign attachment  the  absent  debtor 
who  has  not  appeared  in  the  court 
below  cannot  appeal.  Lenows  v. 
Lenow,  8  Gratt.  (Va.)  349. 

3.  Fine  v.  Pitner,  i  Overt.  (Tenn.) 
299;  Foster  z/.  Blount,  i  Overt.  (Tenn.) 

343- 

4.  State  V.  Williamson,  72  Wis.  61. 
See  Notice  of  Appeal,  infra. 

6.  Hooper  v.  Beecher,  109  N.  Y. 
6og;  Fairbanks  v.  Corlies,  i  Abb.  Pr. 
(N.  Y.  C.  PI.)  150;  Foshay  v.  Drost,  4 
Bosw.  (N.  Y.)  664;  Rose  v.  Chouteau, 
II  111.  170;  Addix  V.  Fahnestock,  15 
111.  448;  Carr  v.  Miner,  40  111.  33;  St. 
Louis,  etc.,  R.  Co.  v.  Evens  Fire  Brick 
Co.,  15  Mo.  App.  590;  Green  v.  Black- 
well,  32  N.  J.  Eq.  768;  Harvey  v. 
Travelers'  Ins.  Co.,  18  Colo.  354. 

Appeal  from  Decree. — Thus  one  can- 
not appeal  from  a  decree  of  a  court  of 
chancery  merely  to  have  the  decree 
affirmed.  Green  v.  Blackwell,  32  N.  J. 
Eq.  768;  nor  generally  from  a  judg- 
ment rendered  on  his  own  application, 
St.  Louis,  etc.,  R.  Co.  v.   Evens  Fire 
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can  demand  no  relief  from  the  appellate  tribunal.* 

//.  Appeals  by  Representative  Parties — (i)  Generally.— The 
legal  representative  of  interests  involved  in  a  suit  as  an  executor 
or  a  trustee  may,  when  party  to  the  suit,  appeal  from  decisions 
injuriously  affecting  such  interests  where  they  are  otherwise 
unrepresented  ;  *  and  an  appeal  may  be  taken  by  the  real  party  in 
interest  in  the  name  of  the  nominal  party  to  the  record  represent- 
ing such  interest.*     But  a  trustee  having  no  personal  interest  in 


1.  Miller  v.  Schenck,  78  Iowa  372; 
Hanks  v.  Brown,  79  Iowa  560;  Rain- 
water V.  Hummell,  79  Iowa  571; 
Mathews  v.  Cedar  Rapids,  80  Iowa 
459;  Charlton  v.  Sloan,  76  Iowa  288. 
See  PVaiver  of  Errors  on  Appeal,  infra. 

In  Equity. — Where,  in  an  equity 
case,  a  party  fails  to  appeal  he  cannot 
have  a  more  favorable  decree  in  the 
appellate  court  than  in  the  court  be- 
low. Charlton  v.  Sloan,  76  Iowa  288; 
Frost  V.  Parker,  65  Iowa  178;  Huff  v. 
Olmstead,  67  Iowa  598.  S^&  Principles 
of  Review,  infra. 

2.  Green  v.  Blackwell,  32  N.  J.  Eq. 
772;  Ratlifl  V.  Patton,  37  W.  Va.  197; 
McHenry  v.  McVeigh,  56  Md.  583; 
Salmon  v.  Pierson,  8  Md.  297;  Teackle 
V.  Crosby,  14  Md.  14;  White  v.  Mal- 
colm, 15  Md.  529. 

By  Personal  Bepresentatives. — In  Colo- 
rado Springs  Co.  v.  Hopkins,  5  Colo. 
338,  it  was  held  that  a  personal  repre- 
sentative cannot  prosecute  an  appeal 
unless  his  ancestor  or  decedent  could 
have  done  so  if  living.  Colorado 
Springs  Co.    v.  Hopkins,  5  Colo.  338. 

Beneficiaries. — Persons  for  whose 
benefit  plaintiff  sues  cannot  appeal  in 
their  own  name  unless  named  in  the 
complaint  as  parties.  Yarish  v.  Cedar 
Rapids,  etc.,  R.  Co.,  72  Iowa  556; 
Fleming  v.  Mershon,  36  Iowa  413. 

By  TJnsnccesifal  Plaintiff. — And  an  ap- 
peal cannot  be  taken  by  one  of  several 
unsuccessful  plaintiffs  in  error,  in  the 
name  of  the  defendant  in  error,  to 
reverse  a  judgment  without  such  de- 
fendant's consent.  Mclntyre  v.  Shol- 
ty,  139  111.  171. 

Administrator.  —  An  administrator 
should  appeal  in  his  proper  name 
from  a  judgment  rendered  against 
him  on  account  of  his  administration. 
Payne  v.  Dejean,  32  La.  Ann.  889; 
Mausberg  Succession,  37  La.  Ann.  126. 

Executor. — An  appeal  by  an  executor 
must  be  taken  in  his  individual  capac- 
ity from  a  decree  imposing  costs  of 
audit  upon  him.  Lundy's  Estate,  3 
Cora.  PI.  Rep.  (Pa.)  139. 


Befusal  of  Executor  to  Appeal. — 
Upon  the  refusal  of  the  executor 
or  administrator  to  appeal  from 
the  allowance  of  a  claim  against  the 
estate,  a  creditor,  devisee,  or  heir 
may  appeal.  The  notice  of  appeal  must 
specify  that  such  party  and  not  the 
executor  appeals.  Proof  of  the  re- 
fusal of  the  executor  need  not  be 
made  or  filed,  but  the  proof  may  be 
made  whenever  called  in  question. 
Schultz  V.  Brown,  47  Minn.  255. 

Missouri. — Rev.  Stat.  Mo.  1889,  g^ 
2113,  2114,  allow  an  amendment  in  the 
Supreme  Court  substituting  the  real 
party  in  interest  in  place  of  a  nominal 
party  in  the  Supreme  Court.  Mechan- 
ics' Bank  v.  Gilpin,  105  Mo.  17. 

Subsequent  Attaching  Creditor. — Sub- 
sequent attaching  creditors  admitted 
to  defend  in  a  suit  in  the  name  of  a 
nominal  party  may  appeal  in  such 
name.  Barker  v.  Barker,  39  N.  H. 
408. 

Suit  by  Belation  in  Name  of  Attorney- 
General. — Where  information  brought 
on  relation  of  a  person  is  dismissed 
by  the  attorney-general  no  appeal  can 
be  taken  from  such  order  of  dismis- 
sal by  the  relator.  Hering  v.  Atty.- 
Genl.,  104  111.  292,  where  it  was  said 
of  the  relator:  "  His  being  relator  did 
not  convert  a  purely  public  suit  into 
a  private  one." 

3.  Pensacola  City  v.  Reese,  20  Fla. 
437;  Motsinger  v.  Coleman,  16  III.  71; 
Mclntyre  v.  Sholty,  139  111.  171;  Wil- 
son V.  Wallace,  64  Miss.  13;  Beazley 
V.  Prentiss,  13  Smed.  &  M.  (Miss.)  97; 
Barker  v.  Barker,  39  N.  H.  408; 
Mechanics'  Bank  v.  Gilpin,  105  Mo. 
17;  Ratliff  V.  Patton,  37  W.  Va.  197. 

By  Cestui  Que  Trust. — A  beneficiary 
who  possesses  an  appealable  interest 
in  a  suit  to  which  his  trustee  is  a 
party  may  appeal  in  the  name  of  the 
trustee  to  protect  his  own  interests, 
and  this  without  the  consent  of  the 
trustee.  Mclntyre  v.  Eastern,  etc., 
R.  Co.,  26  N.  J.  Eq.  425;  Locks  & 
Canals  v.  Nashua,  etc.,  R.  Co,  10  Cush. 
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the  appeal  cannot  maintain  the  appeal  against  the  consent  of  the 
cestui  que  trust,^  and  a  third  person  cannot  take  an  appeal  in  the 
name  of  a  party  to  the  decision  merely  because  it  may  affect  his 
interests  adversely.* 

(2)  Next  Friend. — A  "  next  friend  "  by  whom  a  suit  is  brought 
in  behalf  of  a  person  incompetent  to  sue  is  a  "  party  to  the 
suit,"  within  the  meaning  of  statutory  provisions  restricting  the 
right  of  appeal  to  such  parties,^  and  may,  therefore,  prosecute 
an  appeal  to  protect  the  interests  he  represents.* 

(3)  Amicus  Cur  ice. — A  mere  amicus  curice  appearing  in  trial- 
court  proceedings  cannot  appeal  from  any  decision  thereof,  even 
although  the  trial  court  may  have  allowed  him  to  introduce  evi- 
dence for  his  own  benefit.* 

i.  Appellant  must  be  Party  to  Judgment. — At  com- 
mon law  a  plaintiff  or  defendant  in  error  must  have  been  a  party 
to  the  judgment  appealed  from.® 

Under  Modern  Practice. — Under  modern  practice  the  rule  is  still 
generally  the  same  both  at  law  and  in  equity.'' 


(Mass.)  385;  Chambersburg  Ins.  Co.  v. 
Smith,  II  Pa.  St.  120. 

Writ  of  Error. — So  a  writ  of  error,  as 
a  general  rule,  should  be  sued  out  in 
the  same  names  in  which  the  proceed- 
ings were  conducted.  Robinson  v. 
Magarity,  20  111.  426;  Louisville,  etc.. 
Consolidated  R.  Co.  v.  Surwald  (111., 
1894),  37  N.  E.  Rep.  909. 

1.  Ratliff  V.  Patton,   37  W.  Va.  197. 

And  where  the  cestui  que  trust  ap- 
pears and  dismisses  the  suit  as  to  him, 
it  will  be  dismissed  as  to  the  trustee 
also.     Ratliff  v.  Patton,  37  W.  Va.  197. 

2.  Colman  v.  West  Virginia  Oil 
Co..  25  W.  Va.  148;  Mclntyre  v. 
Sholty,  139  111.  178. 

3.  Thomas  v.  Levering,  73  Md.  461; 
Deford  v.  State,  30  Md.  179;  McDon- 
ald V.  Weir,  76  Mich.  243;  Ex  p.  Dorr, 
3  How.  (U.  S.)  104;  Carlton  v.  Miller, 
2  Tex.  Civ.  App.  619. 

Guardian  >A  Litem. — A  guardian  ad 
litem  may  therefore  appeal  on  behalf 
of  infants  from  a  judgment  against 
them.  Thomas  v.  Levering,  73  Md. 
461. 

From  Judgment  by  Default. — Where  a 
judgment  has  been  rendered  by  de- 
fault against  infant  defendants  a  next 
friend  may  appeal  in  their  behalf, 
although  a  guardian  has  been  ap- 
pointed, where  he  has  neglected  for 
an  unreasonable  dme  to  prosecute  the 
appeal.  Carlton  v.  Miller,  2  Tex. 
Civ.  App.  619. 

Consent  of  Party. — In  Ex  p.  Dorr,  3 
How.  ^U.  S.)  104,  it  was  said  that  a 


writ  of  error  could  not  be  prosecuted 
at  the  instance  of  a  next  friend  for  the 
benefft  of  a  party  to  the  record  with- 
out his  consent. 

4.  Thomas  v.  Levering,  73  Md.  461. 

Parent  as  Next  Friend. — Where  par- 
ents and  infants  are  both  parties  on 
the  same  side  in  the  trial  court  the 
parents  may  be  properly  appointed 
next  friend  to  prosecute  an  appeal  in 
behalf  of  the  infants.  McDonnld  v. 
Weir,  76  Mich.  243. 

6.  Irwin  v.  Armuth,  129  Ind.  340; 
Campbell  v.  Swasey,  12  Ind.  70;  Hust 
V.  Conn,  12  Ind.  257;  Bass  v.  Fontle 
roy,  II  Tex.  698.  See  also  Martin  v. 
Tapley,  119  Mass.  116. 

6.  Payne  v.  Niles,  20  How.  (U.  S.) 
219. 

7.  Aiken  v.  Smith,  54  Fed.  Rep. 
894;  Ex  p.  Cutting,  94  U.  S.  14;  EI- 
well  V.  Fosdick,  134  U.  S.  513;  Guion 
V.  Liverpool,  etc.,  Ins.  Co.,  109  U.  S. 
173;  Rorke  v.  Goldstein,  86  111.  568; 
Hesing  v.  Atty.-Genl.,  104  111.  292; 
Sheldon  v.  Hinton.  9  111.  App.  216; 
Heges  V.  Mace,  72  111.  472;  Jager  v. 
Dolierty,  61  Ind.  528;  Koons  v.  Mel- 
lett,  121  Ind.  585;  Hadley  v.  Hill,  73 
Ind.  142;  Hammon  v.  Sexton,  69  Ind. 
36;  Hogan  V.  Robinson,  94  Ind.  138; 
Keller  v.  Boatman,  49  Ind.  loi;  Scot- 
land V.  East  Branch  Min.  Co.,  56  Cal. 
625;  McGinnis  v.  Wheeler,  26  Wis. 
651;  Hackley  v.  Hope,  4  Keyes  (N.  Y.) 
123. 

Beason  of  Bule. — The  reason  of  the 
rule  is  that  one  not  a  party  to  the  de- 
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Constructive  Party, — But  where  an  active  party  to  the  proceedings 
is  substantially  affected  by  the  judgment  or  decree  appealed 
from,  he  may  maintain  his  appeal,  although  not  named  in  the 
judgment  or  decree.* 

j.  Actual  Controversy  must  Exist — The  Euie  stated. — A 
bona  fide  controversy  must  exist  between  parties  to  an  appeal,  or 
it  will  be  dismissed  by  the  court  of  its  own  motion,*  or  upon  the 
affidavit  of  an  adverse  party,^  or  even  a  mere  amicus  curies.^ 

Between  Parties  on  Same  Side.-^It  follows  that  no  appeal  can  be 
taken  by  one  party  against  another  on  the  same  side  unless  their 
interests  are  adverse.* 

When  Interests  are  Adverse. — But  where  such  interests  are  adverse 
an  appeal  may  be  taken,  as  between  codefendants  or  coplaintiffs 
below,  without  joining  original  adverse  parties,  unless  their  inter- 
ests will  be  substantially  affected  by  a  modification  or  reversal  of 
the  judgment  appealed  from.® 

k.  Appealable  Interest — (i)  Generally. — It  is  not  enough 
for  the  appellant  to  show  that  he  is  a  party  or  privy  to  the  rec- 
ord. He  must  show  that  he  possesses  an  appealable  interest  in 
the  cause.'' 


cree  is  usually  got  concluded  thereby. 
Hedges  v.  Mace,  72  111.  472. 

1.  Brooks  V.  Dixey,  72  Ind.  327. 
Party  to  Suit.  — A  party  to  the  suit 

whose  interests  in  the  subject-matter 
are  disregarded  by  the  judgment  may 
appeal,  although  not  named  in  the 
judgment,  Brooks  v.  Doxey,  72  Ind. 
327;  as,  where  A  and  B  interplead 
to  recover  possession  of  money  paid 
into  court  by  a  third  person,  and  the 
money  is  awarded  A  by  the  judg- 
ment of  the  court,  B  may  appeal 
from  such  judgment,  although  not 
named  therein,  Brooks  v.  Doxey,  72 
Ind.  327. 

2.  Green  v.  Blackwell,  32  N.  J.  Eq. 
772;  Lord  V.  Veazie,  8  How.  (U.  S.) 
251;  Cleveland  v.  Chamberlin,  i 
Black  (U.  S.)  419;  Gaines  v.  Hennen, 
24  How.  (U.  S.)  628;  Fletcher  v.  Peck, 
6  Cranch  (U.  S.)  147;  American 
Wood  Paper  Co.  v.  Heft,  8  Wall.  (U. 
S.)  336;  Forrest  v.  M.  S.  &  L.  R.  Co., 
65  Eng.  Ch.  Rep.  125. 

3.  Lord  V.  Veazie,  8  How.  (U.  S.) 

257- 

4.  Rex  V.  Veaux,  Comb.  13;  Dove 
V.  Martin,  Comb.  170;  Coxe  v.  Phil- 
lips, Cas.  Temp.  Hardw.  237.  See 
infra,   VI.,  Dismissal  of  Appeal. 

Decree.  —  A  person  cannot  appeal 
from  a  decree  merely  to  have  it  af- 
firmed. Green  v.  Blackwell,  32  N.  J.  Eq. 
77a.     In  Lord  v.  Veazie,  8  How.  (U. 


S. )  254,  it  was  said :  "Any  attempt  by  a 
mere  colorable  dispute  to  obtain  the 
opinion  of  the  court  upon  a  question 
of  law  which  a  party  desires  to  know 
for  his  own  interest  or  his  own  pur- 
poses, when  there  is  no  real  and  sub- 
stantial controversy  between  those 
who  appear  as  adverse  parties  to  the 
suit,  is  an  abuse  which  courts  of  jus- 
tice have  always  reprehended,  and 
treated  as  a  punishable  contempt  of 
court." 

5.  Lord  V.  Veazie,  8  How.  (U.  S.) 
251;  Vanderveer  v.  Holcomb,  17  N.  J. 
Eq.  550;  England  v.  McLaughlin,  35 
Ala.  590;  Harper  v.  Bibb,  45  Ala.  670. 

6.  Vanderveer  v.  Holcomb,  17  N.  J. 
Eq.  550;  Brooks  v.  Doxey,  72  Ind. 
327;  Rose  V.  Baker,  99  N.  Car.  323; 
Prince  v.  Bates,  19  Ala.  105;  Huck- 
abee  v.  Nelson,  54  Ala.  12;  De  Sylva 
V.  Henry,  3  Port.  (Ala.)  132;  Jones  v. 
Etheridge,  6  Port.  (Ala.)  208. 

7.  California.  —  Rankin  v.  Central 
Pac.  R.  Co.,  73  Cal.  96;  Montgom- 
ery V.  Leavenworth,  2  Cal.  57;  People 
V.  Wilson,  26  Cal.  127;  Williams  v. 
Dennison,  94  Cal.  540;  Scotland  v. 
East  Branch  Min.  Co.,  56  Cal.  625. 

Connecticut. — Dickerson's  Appeal,  55 
Conn.  223. 

Illinois. — Jacobs  v.  Turpin,  83  III. 
424;  Mclntyre  v.  Sholty,  139  111,  171. 

Indiana. — Pierse  v.  West,  29  Ind. 
266;  Mcllwaine  v.  Adams.  46  Ind.  58a 


160 


Parties  to 


APPEALS. 


Appellate  Proceedings. 


Definition. — An  appealable  interest  exists  when  the  judgment  or 
decree  so  affects  a  party  or  privy  to  the  record  that  he  would 
derive  a  substantial  benefit  from  its  modification  or  reversal.* 


Kentticky. — Comb  v.  Jefferson  Pond 
Draining  Co.,  3  Mete.  (Ky.)  72;  Terrill 
V.  Jennings,  i  Mete.  (Ky.)  450. 

Louisiana.  —  Arrowsmith  v.  Rap- 
pelge,  19  La.  Ann.  327;  New  Orleans 
V.  Dufossat  (La.,  1894),  14  So.  Rep. 
884;  Bourgeois  v.  Jacobs,  45  La.  Ann. 
1310;  Chapoton  v.  Creditors  (La., 
1894),  14  So.  Rep.  882. 

Maryland.  —  Salmon  v.  Pierson,  8 
Md.  297;  Walter  v.  Baltimore  Second 
Nat.  Bank,  56  Md.  141. 

Michigan. — Warner  v.  Whittaker,  6 
Mich.  133;  Griggs  v.  Detroit,  etc.,  R. 
Co.,  10  Mich.  117. 

Minnesota. — Burns  v.  Phinney,  53 
Minn.  431;  In  re  Hardy,  35  Minn.  193. 

Mississippi. — Peyton  v.  Scott,  2  How. 
(Miss.)  870;  Heizer  I'.  Fisher,  13  Smed. 
&  M.  (Miss.)  672;  Hamilton  v.  Moore, 
32  Miss.  205;  Griffing  v.  Pintard,  25 
Miss.  173;  Flournoy  v.  Smith,  3  How. 
(Miss.)  62;  Shields  v.  Graves,  6  How. 
(Miss.)  262. 

New    York. — Hyatt   v.    Dusenbury. 

106  N.  Y.  663;  Bryant  v.  Thompson, 
128  N.    Y.   435;   People  v.   Lawrence, 

107  N.  Y.  607;  Idley  v.  Bowen,  11 
Wend.  (N.  Y.)  227;  Steele  v.  White,  2 
Paige  (N.  Y.)  478;  Hone  v.  Van 
Schaick,  7  Paige  (N.  Y.)  222;  Card  v. 
Bird,  10  Paige  (N.  Y.)  426;  Kelly  v. 
Israel,  11  Paige  (N.  Y.)  152. 

Pennsylvania.  — Alleghany  Bank's 
Appeal,  48  Pa.  St.  323;  Rowen  v.  King. 

25  Pa.  St.  409;  Risk's  Appeal,  no  Pa. 
St.  171;  Tiernan's  Estate,  33  Leg.  Int. 
(Pa.)  24. 

South  Dakota, — McCormick  Harvest- 
ing Mach.  Co.  V.  Snedigar  (S.  Dak., 
1892),  53  N.  W.  Rep.  83. 

Vermont.  —  Hemmenway  v.  Corey, 
16  Vt.  225. 

Virginia, — Little  v.  Bowen,  76  Va. 
724;  Sayre  v.  Grymes,  i  Hen.  &  M. 
(Va.)  404;  Edmunds  v.  Scott,  78  Va. 
730. 

Wisconsin, — McGinnis    v.   Wheeler, 

26  Wis.  651;  Mann  v.  Thayer,  18  Wis. 
479;  McGregors'.  Pearson,  51  Wis.  122. 

United  States. — Swann    v.   Wright 

no  U.  S.    590;  Central   Trust  Co.  v. 

Grant  Locomotive  Works,   135  U.   S. 

207;  Stuart  V.  Gay,  127  U.  S.  518. 

^^^      Dismissal.  —  Where    the     appellant 

^^Bfails,  therefore,  to  show  any  interest 

^^Bwhich  might  have   been  infringed  by 

^H  2  Encyc.  PI.  &  Pr.— 11.  I 
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the  judgment  rendered  his  appeal  will 
be  dismissed.  Hill  v.  Hill,  6  Ala.  166; 
Roberts  z^.  Taylor,  4  Port.  (Ala.)  421; 
Headon  v.  Turner,  6  Ala.  66;  Dale  v. 
Roosevelt,  8  Cow.  (N.  Y.)  333;  Hyatt 
V,  Dusenbury,  106  N.  Y.  663;  Vanhorn 
V,  Frick,  3  S.  &  R.  (Pa.)  278;  Fotter- 
all  V.  Floyd,  6  S.  &  R.  (Pa.)  315;  Steel 
V.  Bridenbach,  7  W.  &  S,  (Pa.)  150; 
Rowen  v.  King,  25  Pa.  St.  409;  Town- 
send  V.  Davis,  I  Ga.  495;  Hudson  v. 
Hudson,  84  Ga.  611;  Comb  v.  Jeffer- 
son Pond  Draining  Co.,  3  Mete.  (Ky.) 
72;  Ragland  v.  Wickware,  4  J.  J. 
Marsh.  (Ky.)  603;  Colman  v.  West  Vir- 
ginia Oil  Co.,  25  W.  Va.  148;  Howse 
z'.  Judson,  I  Fla.  155;  Porter  z/.  Rum- 
mery,  10  Mass.  64;  Mclntyre  v.  Sholty, 
139  111.  171;  Huner  v.  Reeves,  2 
Greene  (Iowa)  190;  Thomas  v.  Wyatt, 
9  Smed.  &  M.  (Miss.)  308;  Walter  v. 
Baltimore  Second  Nat.  Bank,  56  Md. 
141. 

Costs. — The  mere  fact  that  costs  are 
awarded  against  a  party  does  not  give 
him  an  appealable  interest  in  the  judg- 
ment as  a  whole.  Studabaker  v.  Mark- 
ley  (Ind.  App.,  1893),  34  N.  E.  Rep. 
606. 

1.  Lawless  v.  Reagan,  128  Mass. 
592;  Dexter  v.  Codman,  148  Mass.  421; 
Lorber  v.  Connor,  82  Iowa  740;  Yarish 
V.  Cedar  Rapids,  etc.,  R.  Co.,  72  Iowa 
556;  Steele  v.  White,  2  Paige  (N.  Y.) 
478;  Reid  V.  Vanderheyden,  5  Cow. 
(N.  Y.)  719;  Idley  v.  Bowen,  11 
Wend.  (N.  Y.)  227;  Potter  v.  Baker,  4 
Paige  (N.  Y.)  290;  People  v.  Kent,  4 
N.  Y.  Wkly.  Dig.  62;  Garnsey  v. 
Knights,  I  Thomp.  &  C.  (N.  Y.)  259; 
Cuyler  v.  Moreland,  6  Paige  (N.  Y.) 
273;  Hone  V.  Van  Schaick,  7  Paige 
(N.  Y.)  221;  Sanford  v.  Sanford,  58  N. 
Y.  67;  Card  v.  Bird,  10  Paige  (N.  Y.) 
426;  Conner  v.  Belden,  8  Dailey  (N. 
Y.)  257;  Foster  v.  Prince,  8  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  407;  Honegger  z/. 
Wettstein  (N.  Y.,  i88r),  11  Rep.  275; 
Boekes  v.  Hathorn,  78  N.  Y.  222;  Ho- 
bart  V.  Hobart,  23  Hun  (N.  Y.)  484; 
Grant  v.  Hubbell,  34  N.  Y.  Super.  Ct. 
224;  Kiefer  v.  Winkens,  39  How.  Pr. 
(N.  Y.  C.  PI.)  176;  Burk  v.  Ayers,  19 
Hun  (N.  Y.)  17;  Culpeper  v,  Gorrell, 
20  Gratt.  (Va.)  519;  Sayre  v,  Grymes, 
I  Hen.  &  M.  (Va.)  404;  Wingfield  v. 
Crenshaw,  3  Hen.  &  M.  (Va.)  245;  Du- 
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(2)  Claimants  of  Fund. — Claimants  of  a  fund  who  were  made 
parties    to    the    original    proceedings    have    a    right    to    appeal 


pree  v.  Perry,  18  Ala.  34;  Hill  v.  Hill, 
6  Ala.  166;  Roberts  v.  Taylor,  4  Port. 
(Ala.)  421;  Trammel  v.  Simmons,  8 
Ala.  271;  Adams  v.  Woods,  8  Cal.  315. 
Woodward  v.  Spear,  10  Vt.  420;  Hem- 
menway  v.  Corey,  16  Vt.  225;  State  v. 
Fowler,  41  La.  Ann.  380;  U.  S.  v.  Ar- 
mijo,  5  Wall.  (U.  S.)  444;  Bucking- 
ham's Appeal,  57  Conn.  544. 

What  Interest  Meant. — It  is  sufficient 
to  show  that  a  legal  interest  or  repre- 
sentative claim  is  involved.  Wood- 
ward V.  Spear,  10  Vt.  420;  Yarish  v. 
Cedar  Rapids,  etc.,  R.  Co.,  72  Iowa 
556. 

Mast  be  Substantial. — The  interest 
affected  must  be  substantial ;  a  party  to 
the  record  cannot  appeal  from  a  judg- 
ment or  decree  not  affecting  his  rights. 
Hibernia  Sav.,  etc.,  Soc.  v.  Ordway, 
38  Cal.  680;  Scotland  v.  East  Branch 
Min.  Co.,  56  Cal.  625;  Adams  v. 
Woods,  8  Cal.  315;  South  v.  Hoy,  3 
Bibb  (Ky.)  523;  U.  S.  v.  Armijo,  5 
Wall.  (U.  S.)444- 

What  Becord  must  Show. — And  the 
appealable  interest  must  be  clearly 
apparent  on  the  record.  Zumwalt  v. 
Zumwalt,  3  Mo.  269;  Gilbert  v.  Howe. 
47  Vt.  402;  Dougherty  v,  Compton,  3 
Smed.  &  M.  (Miss.)  100. 

By  Codefendant. — Where  a  judgment 
is  rendered  for  one  codefendant  and 
against  the  other,  the  former  cannot 
appeal  from  an  order  granting  a  mo- 
tion for  a  new  trial  made  by  the  latter. 
Rankin  v.  Central  Pac.  R.  Co.,  73  Cal. 

93- 

Mortgagee. — A  mortgagee  cannot  ap- 
peal from  orders  of  the  Probate  Court 
directing  the  sale  of  portion  of  de- 
ceased mortgagor's  premises, although 
covered  by  mortgage,  if  the  security  be 
ample;  as  where  a  sale  was  ordered 
of  a  portion  of  mortgaged  premises  to 
pay  legacies,  the  testator  having  di- 
rected by  his  will  that  the  mortgage 
should  be  discharged  from  the  income 
of  the  estate.  Patterson's  Appeal  (Pa., 
1888),  16  Atl.  Rep.  28. 

From  Orders  not  Affecting  Plaintiff. — 
Where  plaintiff  brought  suit  in  behalf 
of  himself  and  "  all  other  taxpayers  " 
similarly  situated,  it  was  held  that  he 
could  not  appeal  from  an  order  strik- 
ing out  the  words  "  and  all  other  tax- 
payers," since  he  was  not  prejudiced 
thereby.  Yarish  v.  Cedar  Rapids, 
etc.,  R.  Co.,  72  Iowa  556. 

16 


Decree  Affecting  Lien. — Where  a  de- 
cree merely  provided  for  selling  prop- 
erty covered  by  a  lien,  but  did  not  at- 
tempt to  extinguish  or  foreclose  the 
interests  of  appellants,  and  made  no 
mention  of  such  interests — held,  no 
right  of  appeal.  Scotland  v.  East 
Branch  Min.  Co.,  56  Cal.  625.  J 

Future  Contingency. — A  complainanj  ■ 
cannot  appeal  because  some  question 
which  may  arise  in  the  future,  but 
whose  decision  does  not  affect  the 
merits  of  the  case,  has  been  left  unde- 
termined. State  v.  Waggoner,  88 
Tenn.  290. 

Testamentary  Executor.  —  A  testa- 
mentary executor  may  appeal  from  a 
judgment  placing  him  in  possession  of 
property,  to  take  charge  of  which  he 
has  been  appointed  and  qualified,  Suc- 
cession of  Baumgarden,  35  La.  Ann. 
127;  or  from  an  order  setting  aside 
a  sale  of  real  estate  made  by  him  un- 
der a  power  contained  in  the  will. 
In  re  Bagger's  Estate,  78  Iowa  171; 
In  re  McCune's  Estate,  76  Mo.  205. 

Township  Trustee.  —  In  an  action 
against  a  township  trustee  on  a  note 
executed  by  him  in  his  ofBcial  capacity, 
judgment  was  rendered  against  the 
township.  Held,  that  right  of  appeal 
lay  in  the  township,  not  in  the  trustee. 
Mcllwaine  v.  Adams,  46  Ind.  580. 

Sureties. — Sureties  on  a  bond  may 
appeal  from  a  judgment  against  their 
principal  if  parties  to  the  proceedings. 
Graberw.  Com.,  7  Pa.  St.  265. 

Powers  in  Trust.— Where  a  will  vests 
powers  in  trust  in  executors  they  may 
appeal  from  orders  of  the  court  setting 
aside  acts  done  in  performance  of  such 
powers,  or  from  orders  of  court  set- 
ting aside  a  sale  made  under  power 
given  by  will.  In  re  Bagger's  Estate, 
78  Iowa  171. 

In  Arbitration  Proceedings. — A  defend- 
ant may  appeal  from  an  award  against 
a  firm  in  which  he  is  adjudged  a  party 
against  his  claim  that  he  is  not  one. 
Dawson  v.  Clifford,  3  Mont.  (Pa.)  17. 

By  Consent. — The  words  in  an  award 
"  by  consent  of  parties"  do  not  take 
away  the  right  of  appeal  from  the 
award.  McClain  v.  Boyer,  84  Pa.  St. 
417- 

Proceedings  to  Determine  Sanity. — The 
defendant  in  a  statutory  inquest  of  lu- 
nacy may  personally  appeal  to  the  Su- 
preme Court  from  a  judgment  declar- 
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from  a  judgment  or  decree  adversely  affecting   their   interests 
therein.* 


ing  him  insane.  Cuneo  v.  Bessoni,  63 
Ind.  524.  But  the  petitioner  cannot 
appeal.  Studabaker  v.  Markley  (Ind. 
App.,  1893),  34  N.  E.  Rep.  606. 

A  wife  cannot  appeal  from  a  decree 
adjudging  her  husband  insane.  Gan- 
non V.  Doyle,  16  R.  I.  726. 

Nor  can  a  petitioner  appeal  from  a 
judgment  finding  a  person  sane,  since 
it  does  not  affect  his  substantial 
rights.  Studabaker  v.  Markley  (Ind. 
App.,  1893),  34  N.  E.  Rep.  606. 

By  Bepresentatives  of  Lunatic. — The 
representatives  of  a  lunatic  who  have 
objected. to  the  approval  of  the  ac- 
counts of  the  lunatic's  trustee  in  the 
lower  court  may  appeal  upon  their  al- 
lowance. Moore  v.  White,  4  Har.  & 
J.  (Md.)  543. 

By  One  Codefendant. — One  codefend- 
ant  has  no  substantial  appealable  in- 
terest in  an  order  affecting  his  code- 
fendant alone.  He  cannot,  therefore, 
appeal  from  an  order  sustaining  code- 
fendant's  demurrer  to  the  complaint. 
Duesterberg  v.  Swartzel,  114  Ind.  180. 

Where  the  effect  of  reversal  will  be 
merely  to  benefit  a  nonappealing  de- 
fendant— as  to  refund  money  to  him — 
the  appeal  will  be  dismissed  as  to  the 
other  defendants.  Hyatt  v.  Dusen- 
bury,  106  N.  Y.  663. 

Inchoate  Eight  of  Dower. — A  wife 
possessing  an  inchoate  right  of  dower 
in  premises  foreclosed  under  a  mort- 
gage given  by  her  husband  may  appeal 
from  the  decree  of  foreclosure  barring 
her  inchoate  rights,  if  she  is  a  party 
to  the  foreclosure  suit.  Kiefer  v.  Win- 
kens,  39  How.  Pr.  (N.  Y.  C.  PI.)  183. 

By  Grantee  of  Real  Estate. — A  grantee 
of  real  estate  from  a  residuary  legatee 
under  a  will,  subject  to  payment  of 
debts  and  claims  against  the  testator, 
may  appeal  from  the  decree  of  a  judge 
of  probate  allowing  the  executor's  ac- 
count where  it  might  adversely  affect 
him.  Blastow  v.  Hardy,  83  Me.  28; 
Paine  v.  Goodwin,  56  Me.  411. 

Judgment  Dismissing  Accounts.  —  A 
syndic  may  appeal  from  a  judgment 
of  the  lower  court  dismissing  his  ac- 
count and  refusing  to  hear  his  proofs 
of  its  correctness.  Hinckley's  Suc- 
cession, 30  La.  Ann.  1083. 

1.  Swift  V.  Martin,  20  111.  App.  516; 
New  Orleans  v.  Peake,  52  Fed.  Rep. 
74;  Florida  Internal  Imp.  Fund  v. 
Greenough,  105   U.   S.   527;  Hovey  v. 


McDonald,  109  U.  S.  150;  Sage  v. 
Iowa  Cent.  R.  Co.,  96  U.  S.  712; 
White's  Appeal,  42  Leg.  Int.  (Pa.)  18; 
Adamson's  Appeal,  no  Pa.  St.  459; 
Louden  v.  Louden,  65  How.  Pr.  (N. 
Y.  C.  PI.)  411. 

Appeal  must  be  Separate.  —  Parties 
whose  claims  to  a  fund  are  distinct 
cannot  appeal  jointly.  White's  Ap- 
peal, 42  Leg.  Int.  (Pa.)  18;  Adamson's 
Appeal,  no  Pa.  St.  459. 

By  Creditors. — Creditors  of  a  corpo- 
ration or  individual  against  whom  a 
judgment  has  been  pronounced  can- 
not at  common  law  prosecute  a  writ  of 
error  from  such  judgment  in  the  name 
of  the  unsuccessful  party.  Colman  v. 
West  Virginia  Oil  Co.,  25  W.  Va.  148; 
Mclntyre  v.  Sholty,  139  111.  171. 

In  Composition  Proceedings. — In  com- 
position proceedings  taken  by  an  in- 
solvent debtor,  one  creditor  cannot  ap- 
peal from  the  allowance  of  a  claim  of 
another  against  the  estate.  Hustin 
V.  Worthly,  83  Me.  352. 

By  Lien  Creditor. — A  lien  creditor  may 
appeal  from  an  order  refusing  to  set 
aside  a  sale  which  does  not  net  enough 
to  pay  his  claim,  and  which  he  asserts 
was  unfair  and  illegal.  National  Bank 
V.  Sprague,  21  N.  J.  Eq.  458. 

Louisiana. — The  creditor  of  a  hus- 
band was  held,  in  Cooley  v.  Cooley, 
38  La.  Ann.  195,  to  have  the  right  of 
appeal  from  a  judgment  obtained  by 
the  wife  against  her  husband,  on  the 
allegation  that  it  would  deprive  him 
of   payment  of  his  debt. 

In  Attachment  Cases.  —  An  appeal 
from  a  judgment  sustaining  an  attach- 
ment maybe  prosecuted  by  the  debtor 
whose  property  was  attached,  although 
at  the  time  the  judgment  was  rendered 
the  title  to  the  property  had  vested  in 
an  assignee  for  the  benefit  of  creditors, 
the  debtors  having  the  prima  facie 
right  in  case  the  attachment  is  dis- 
charged to  sue  for  malicious  prosecu- 
tion, notwithstanding  the  assignment. 
Francis  v.  Burnett,  84  Ky.  23. 

Contractor. — A  contractor  may  appeal 
from  a  decree  establishing  a  lien  on  a 
fund  in  the  hands  of  the  owner  of 
premises  in  favor  of  a  third  party, 
where  the  fund  will  belong  to  the  con- 
tractor if  no  lien  is  established.  Swift 
V.  Martin,  20  111.  App.  516. 

Creditor  of  Fund.— A  creditor  of  a  fund 
to  be  derived  from  the  sale  of  property 
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(3)  Quasi  Parties. — Persons  required  by  order  of  the  court  to 
come  in  and  prove  their  claims  to  an  estate  of  an  assignor  or  dece- 
dent become  quasi  parties,  and  may  appeal  from  the  rejection  of 
their  claims.* 

(4)  Distributers  of  Fjind. — The  mere  holders  of  a  fund  for  dis- 
tribution, or  assignees  for  benefit  of  creditors  or  administrators, 
cannot  appeal  from  judgments  or  decrees  deciding  antagonistic 
claims  thereto  unless  they  have  a  personal  interest  in  such  fund.* 

Orders  of  Distribution. — And  they  cannot  appeal  from  orders  direct- 
ing the  distribution  of  the  fund  or  estate  in  their  possession  *  un- 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  89,  it 
was  held  that  where  a  creditor's  ac- 
tion is  brought  in  his  own  behalf  and 
in  behalf  of  others  who  may  come  in 
before  final  decree  and  contribute  to 
the  expenses  of  the  action,  and  other 
creditors  appear  before  the  referee, 
prove  their  debts  upon  the  accounting, 
and  except  to  referee's  report,  such 
creditors,  without  order  of  the  court 
declaring  them  parties,  are  entitled  to 
notice  of  application  for  judgment  on 
referee's  report,  and  to  maintain  an 
appeal  if  their  motion  to  set  aside  the 
judgment  be  denied. 

2.  Crawford  v.  Shriver,  139  Pa.  St. 
239;  Stewart  v.  Codd,  58  Md.  86; 
Salmon  v.  Pierson,  8  Md.  299;  Mc- 
Colgan  V.  McLaughlin,  58  Md.  499; 
Lurman  v.  Hubner,  75  Md.  273;  Haskie 
V.  James,  75  Md.  568;  Beer  v.  Cred- 
itors, 12  La.  Ann.  774;  Germany  Sav. 
Bank  v.  Penser,  40  La.  Ann.  796; 
Hanna  v.  Lauring,  19  Martin  (La.) 
568;  Hazard  v.  Mississippi  Agricult- 
ural Bank,  11  Rob.  (La.)  336;  Pearson 
V.  Darrington,  32  Ala.  232. 

Bejection  of  Claim. — An  administrator 
or  assignee  cannot  therefore  appeal 
from  an  order  of  the  court  reject 
ing  claims  against  the  estate  in  his 
hands.  Pearson  v,  Darrington,  32 
Ala.  232. 

8.  Stewart  v.  Codd,  58  Md.  86;  In 
re  Wright's  Estate,  49  Cal.  550;  Bates 
V.  Ryberg,  40  Cal.  463;  Matter  of 
Hodgman's  Estate,  69  Hun  (N.  Y.) 
484;  Singmaster's  Appeal,  86  Pa.  St. 
169;  Herbst's  Appeal,  90  Pa.  St.  353, 
Gallagher's  Appeal,  89  Pa.  St.  29, 
Axtell's  Appeal,  43  Leg.  Int.  (Pa.) 476; 
In  re  Dewar's  Estate,  10  Mont.  422; 
Mellon's  Appeal,  32  Pa.  St.  121;  Stine- 
man's  Appeal,  34  Pa.  St.  394;  Sharp's 
Appeal,  3  Grant's  Cas.  (Pa.)  26o;j 
Chew's  Appeal,  3  Grant's  Cas.  (Pa.jj 
308;  Craig's  Appeal,  38  Pa.  St.  330;] 
Allegheny  Bank's  Appeal,  48  Pa.  St. 
328. 


by  a  receiver  may  appeal  from  order 
of  sale,  if  a  party  to  the  proceedings, 
although  he  has  no  title  to  the  prop- 
erty nor  lien  thereon.  New  Orleans 
V.  Peake,  52  Fed.  Rep.  74. 

From  Order  Confirming  Sale. — Parties 
interested  in  a  fund  to  be  derived 
from  a  judicial  sale  of  property  may 
appeal  from  an  order  confirming  the 
sale.  Sage  !».  Iowa  Cent.  R.  Co.,  96  U. 
S.  712. 

From  Decree  Affecting  Fund. — Parties 
having  an  interest  in  a  trust  fund  may 
appeal  from  orders  which  diminish 
the  fund,  adversely  affecting  their  in- 
terest therein;  as  from  an  order  al- 
lowing costs  and  expenses  to  a  com- 
plainant suing  in  behalf  of  the  fund. 
Florida  Internal  Imp.  Fund  v.  Green- 
ough,  105  U.  S.  527. 

Fixing  Compensation. — Or  from  or- 
ders fixing  compensations  of  receivers 
or  assignees.  Hovey  v.  McDonald, 
109  U.  S.  150;  Louden  v.  Louden,  65 
How.  Pr.  (N.  Y.  C.  PI.)  411. 

1.  Pearson  v.  Darrington,  32  Ala. 
232;  Anonymous,  18  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  87;  Eagan  v.  Phister,  5 
Sneed  (Tenn.)  299;  Hospes  v.  North- 
western, etc.,  Mfg.  Co.,  41  Minn.  256; 
Boland's  Estate,  55  Cal.  311. 

Purchaser  of  Property  at  Judicial  Sale. 
— A  purchaser  of  property  at  a  judicial 
sale  becomes  a  quasi  party  by  execut- 
ing his  notes  to  the  clerk  of  the  court, 
and  may  appeal  from  a  judgment 
rendered  on  the  notes.  Eagan  v.  Phis- 
ter, 5  Sneed  (Tenn.)  299. 

Proceedings  against  Insolvent  Corpora- 
tion.— In  statutory  proceedings  against 
an  insolvent  corporation  a  creditor 
who  has  come  in  and  proved  his  claim 
may  appeal  from  an  order  directing 
sale  of  corporate  property,  and  from 
the  confirmation  of  such  sale.  Hospes 
V.  Northwestern,  etc.,  Mfg.  Co.,  41 
Minn.  256. 

In  Action  Brought  on  Behalf  of  Others 
Similarly  Situated. — In  Anonymous,  18 
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less  they  are  personally  interested  as  a  private  party  therein.* 


Executors,  etc. — Executors,  adminis- 
trators, receivers,  and  trustees  are 
in  their  official  capacity  indifferent 
persons  as  between  real  parties  in  in- 
terest. They  cannot  therefore  appeal 
from  orders  of  the  court  directing  dis- 
tribution of  the  fund  of  an  estate. 
They  have  no  concern  as  to  who  shall 
bear  the  costs  of  the  litigation,  and 
therefore  cannot  appeal  from  such 
orders.  Goldtree  v.  Thompson,  83 
Cal.  420;  Adams  v.  Woods,  8  Cal.  315, 
68  Am.  Dec.  313;  Bates  v.  Ryberg,  40 
Cal.  465;  In  rf  Wright's  Estate,  49 
Cal.  550;  Rosenberg  v.  Frank,  58  Cal. 
420;  Roach  V.  Coffey,  73  Cal.  282; 
Singmaster's  Appeal,  86  Pa.  St.  169. 

Garnishee. — So  a  garnishee  who  ad- 
mits the  possession  in  his  hands  of  a 
fund  belonging  to  garnishor  cannot 
appeal  from  an  order  of  court  direct- 
ing him  to  deliver  the  fund  into  the 
sheriff's  hands.  Germania  Sav.  Bank 
V.  Penser,  40  La.  Ann.  796. 

Appeal  by  Guardian. — But  an  order 
removing  a  guardian,  and  ordering 
him  to  pay  over  funds  of  the  ward  in 
his  hands  and  pay  personally  the  costs 
of  suit,  is  appealable  by  the  guardian. 
In  re  Hill's  Estate,  7  Wash.  421. 

Appeal  by  Trustee. — A  trustee  ap- 
pointed by  the  cour>  to  sell  property, 
as  in  a  partition  suit,  is  the  agent  of 
the  court  only — the  sale  is  a  transac- 
tion between  the  court  and  the  pur- 
chaser. He  has  no  appealable  inter- 
est in  an  order  setting  aside  a  sale 
made  by  him,  and  cannot  appeal  there- 
from. Lurman  v,  Hubner,  75  Md. 
273;  Haskie  v.  James,  75  Md.  568. 
Overruling  YXWcoXX  v.  Ellicott,  6  Gill  & 
J.  (Md.)45. 

Trustee  for  Creditors. — A  trustee  in 
insolvency  proceedings  represents  the 
creditors,  and  when  personally  inter- 
ested as  a  bonded  trustee,  with  a  right 
to  a  fair  compensation  for  his  services, 
may  in  the  interest  of  all  the  creditors 
appeal  from  an  order  setting  aside  a 
sale  made  by  him.  McHenry  v.  Mc- 
Veigh, 56  Md.  583;  Salmon  v.  Pier- 
son,  8  Md.  297;  Teackle  v.  Crosby, 
14  Md.  14;  White  v.  Malcolm,  15  Md. 
529. 

When  Trustee  may  Appeal. — A  con- 
ventional trustee  appointed  to  sell 
property  or  distribute  proceeds  among 
creditors  may  appeal — (i)  whenever 
his  commissions  or  other  allowances 
as  trustee  are  affected  by  order  of  the 
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court  below;  (2)  in  all  cases  where  the 
trustee  is  interested  in  the  fund  to  be 
distributed  as  a  creditor;  (3)  where 
the  increase  or  diminution  of  the  whole 
fund  in  his  hands  as  trustee  is  in- 
volved, and  which  increase  or  diminu- 
tion would  enure  to  the  benefit  or  loss 
of  all  the  creditors.  Frey  v.  Shrews- 
bury Sav.  Inst.,  58  Md.  151;  McCol- 
gan  V.  McLaughlin,  58  Md.  501. 

When  He  cannot  Appeal — Contest  be- 
tween Creditors. — Where  the  contest  is 
between  creditors,  or  when  the  va- 
lidity or  amount  of  a  particular  claim 
preferred  by  a  creditor  is  the  subject 
of  dispute,  the  trustee  has"  no  ap- 
pealable interest  in  the  controversy. 
McColgan  v.  McLaughlin,  58  Md.  501. 

Fund  for  Security. — A  trustee  of  a 
fund  for  the  security  of  indebtedness 
has  a  right  to  appeal  and  ought  to  ap- 
peal from  a  judgment,  in  an  action  to 
enforce  the  indebtedness  wherein  the 
trustee  is  a  party,  excluding  meritori- 
ous claimants  from  their  share  of  the 
fund.  Bockes  v.  Hathorn,  78  N.  Y. 
225. 

In  Of5.cial  Capacity. — Where  an  ap- 
peal is  taken  by  a  trustee  for  the  sale 
of  lands  in  his  official  capacity  only  it 
cannot  be  sustained  by  proof  of  his 
private  interest.  Lurman  -v.  Hubner, 
75  Md.  273. 

Order  of  Delivery  to  Sheriff. — A  third 
person  claiming  no  interest  in  the 
property  of  a  second  person  in  his 
hands  cannot  appeal  from  an  order 
of  the  court  that  it  be  delivered  to  the 
sheriff.     Hall  v.  Brooks,  89  N.  Y.  33. 

Nor  can  the  sheriff  appeal  from  an 
order  of  the  court  to  bring  into  court 
money  recovered  upon  execution. 
Sanderson  v.  Alcock,  9  Gill  &  J.  (Md.) 
164. 

1.  Decree  Adjusting  Rights  of  Legatees. 
— An  executor  or  administrator  can- 
not appeal  from  a  decree  settling  his 
account,  so  far  as  it  affects  merely  the 
rights  of  legatees  among  themselves 
and  to  the  estate  to  be  distributed. 
Matter  of  Hodgman's  Estate,  69  Hun 
(N.  Y.)  484;  Andrews  v.  Andrews,  46 
N.  J.  Eq.  528;  Hewitt's  Appeal,  58 
Conn.  223;  Hamner  v.  Griffith,  i 
Grant's  Cas.  (Pa.)  193. 

Sheriff. — A  sheriff  may  appeal  as 
sheriff  from  a  decree  distributing 
funds  collected  on  execution  by  him. 
Hamner  v.  Griffith,  i  Grant's  Cas. 
(Pa.)  193. 
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(5)  Purchasers  at  Judicial  Sale  —  From  Orders  Distributing  Proceeds. 
— Nor  can  purchasers  of  property  under  foreclosure  or  sale  by 
order  of  the  court  appeal  from  decrees  or  orders  distributing  the 
proceeds  of  such  sale  among  the  various  claimant  creditors  or 
lienors  of  the  fund  so  realized.* 

Orders  Affecting  Acquired  Rights. — Purchasers  at  such  sales  cannot 
appeal  from  the  original  decree  of  foreclosure  or  order  of  sale 
made  prior  to  their  bids.*  But  if  they  become  by  purchase  of 
the  premises  subject  to  the  jurisdiction  of  the  court,  in  the  subse- 
quent proceedings  they  may  appeal  from  orders  adversely  affect- 
ing their  acquired  rights  in  the  subject-matter.^ 


Order  of  Delivery  to  Foreign  Trustee. 
— An  executor  may  appeal  from  an 
order  of  court  to  deliver  property  to  a 
foreign  trustee.  Hewitt's  Appeal,  58 
Conn.  223. 

Seceivers. — Receivers  have  an  ap- 
pealable interest  in  decrees  or  orders 
of  court  determining  the  amount  due 
from  them  in  settlement  of  their  ac- 
count. Hinckley  v.  Oilman,  etc.,  R. 
Co.,  94  U.  S.  467. 

Leave  of  Court. — But  from  any  order 
affecting  their  rights  and  duties  they 
must  be  authorized  to  appeal  by  the 
court  of  appointment.  McKinnon  v. 
Wolfender,  78  Wis.  237. 

Decree  against  Receiver. — A  party 
aggrieved  by  a  decree  rendered  for  or 
against  a  receiver  may  appeal,  whether 
the  receiver  has  a  right  of  appeal 
or  not,  and  without  leave  of  court. 
Melendy  v.  Barbour,  78  Va.  545;  Gage 
V.  Crockett,  27  Gratt.  (Va.)  735. 

Order  of  Appointment. — But  a  receiver 
has  no  appealable  interest  in  the  or- 
der appointing  him.  Conner  v.  Bel- 
den,  8  Daly  (N.  Y.)  257. 

By  Assignee  in  Bankruptcy. — An  as- 
signee cannot  appeal  from  an  allow- 
ance by  the  court  of  a  claim  against 
the  assigned  estate  which  he  has  dis- 
allowed. Beer  v.  Creditors,  12  La. 
Ann.  774. 

Partnership  Interest. — A  partner  who 
disclaimed  all  title  to  a  copartner's  in- 
terest, and  offered  to  account  to  whom- 
soever should  be  judicially  ascertained 
to  be  the  owner,  was  held  to  have  no 
appeal  from  a  decree  adjudicating  the 
ownership.  Crawford  v.  Shriver,  139 
Pa.  St.  239. 

1.  Stuart  V.  Gay,  127  U.  S.  518; 
Swann  v.  Wright,  no  U.  S.  590;  Cen- 
tral Trust  Co.  V.  Grant  Locomotive 
Works,  135  U.  S.  222. 

2.  Blossom  V.  Milwaukee,  etc.,  R. 
Co.,  I  Wall.  (U.  S.)655. 


3.  Blossom  V.  Milwaukee,  etc.,  R. 
Co.,  I  Wall.  (U.  S.)  655;  Minnesota 
Co.  V.  St.  Paul  Co.,  2  Wall.  (U.  S.) 
609;  Williams  v.  Morgan,  in  U.  S. 
684;  Louisville,  etc.,  R.  Co.  v.  Wil- 
son, 138  U.  S.  501;  Murphrey  v.  Wood, 
2  Jones  (N.  Car. )  63 ;  Davis  v.  Stewart, 
4  Tex.  223;  Yerby  v.  Hill,  16  Tex.  377; 
Boland's  Estate,  55  Cal.  310;  Eagan  z'. 
Phister,  5  Sneed  (Tenn.)  299;  Mutual 
L.  Ins.  Co.  V.  Sturges,  33  N.  J.  Eq. 
328;  Delaplaine  v.  Lawrence,  10  Paige 
(N.  Y.)6o2. 

In  Blossom  v.  Milwaukee,  etc.,  R. 
Co.,  I  Wall.  (U.  S.)  655,  it  was  said: 
"  It,  however,  seems  to  be  well  settled, 
that  after  a  decree  adjudicating  certain 
rights  between  the  parties  to  the  suit, 
other  persons  having  no  previous  in- 
terest in  the  litigation  may  become 
connected  with  the  case,  in  the  course 
of  the  subsequent  proceedings,  in  such 
a  manner  as  to  subject  them  to  the  ju- 
risdiction of  the  court,  and  render 
them  liable  to  its  orders;  and  that  they 
may  in  like  manner  acquire  rights  in 
regard  to  the  subject-matter  of  the 
litigation,  which  the  court  is  bound  to 
protect." 

Must  Await  Confirmation  of  Resale. — 
In  Childs  v.  Hurd,  25  W.  Va.  530,  it 
was  held  that  a  purchaser  of  prop- 
erty at  a  judicial  sale  cannot  appeal 
from  a  decree  setting  aside  such  sale 
and  ordering  a  resale,  until  the  resale 
has  been  made  and  confirmed  by  the 
court.  Overruling  Roberts  v.  Rob- 
erts, 13  Gratt.  (Va.)  639,  and  Kable  v. 
Mitchell,  9  W.  Va.  492. 

Order  of  Resale.— A  purchaser  at  ju- 
dicial sale  may  appeal  from  the  order 
of  the  court  refusing  confirmation  and 
ordering  resale.  Boland's  Estate,  55 
Cal.  310. 

From  Order  Adjudging  Lien  Prior. — 
Where  a  purchaser  of  a  railroad  under 
foreclosure  of  deeds  of  trust  bought 
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/.  Subsequent  Conveyance  of  Interest. — Under  the  rule 
that  an  appeal  will  not  lie  in  favor  of  one  who  has  no  interest  in 
the  controversy,  the  appealable  interest  must  exist  at  the  time  an 
appeal  is  taken.*  A  party  to  a  judgment  or  decree  who  disposes 
of  all  his  interest  in  the  subject-matter  affected  thereby  and  before 
the  appeal  is  taken  loses  his  right  of  appeal.* 

m.  Appeals  by  "  Party  or  Person  Aggrieved  " — (i)  Gen- 
erally.— The  statutes  of  many  states  provide  that  the  right  of 
appeal  shall  exist  in  favor  of  any  "  person  "  or  party  "  aggrieved  " 
or  "  injured."*  These  statutes  contemplate  a  person  or  party  ag- 
grieved in  a  legal  sense.* 


on  condition  that  he  should  pay  all 
debts  adjudged  superior  to  the  deeds, 
it  was  held  that  he  might  appeal  from 
an  order  giving  priority  to  claim  of 
appellee.  Louisville,  etc.,  R.  Co.  v. 
Wilson,  138  U.  S.  501. 

Failure  to  Comply  with  Condition  of 
Sale. — Bidders  at  judicial  sale  who 
fail  or  refuse  to  comply  with  terms  of 
sale  are  not  purchasers  in  such  legal 
sense  as  to  become  parties  to  the  pro- 
ceedings, and  entitling  them  to  appeal 
from  orders  confirming  a  sale  to  subse- 
quent bidders.  In  re  Pearson's  Estate, 
98  Cal.  603. 

When  not  a  Party. — The  application 
of  a  purchaser  at  a  foreclosure  sale  to 
the  appellate  court  to  modify  a  super- 
seadeas  issued  on  appeal  does  notmake 
him  a  party  so  as  to  affect  him  with 
notice  of  errors.  Lambert  v.  Living- 
ston. 131  111.  161. 

1.  McGregor  z/.  Pearson,  51  Wis.  122; 
Gordon  v.  Gibbs,  3  Smed.  &  M.  (Miss.) 
473;  Weiler  v.  Long,  13  Pa.  Co.  Ct. 
Rep.  632. 

2.  McGregor  v.  Pearson,  51  Wis. 
122:  Burns  v.  Phinney,  53  Minn.  431; 
Gordon  v.  Gibbs,  3  Smed.  &  M.  (Miss.) 
473;  Weiler  v.  Long,  13  Pa.  Co.  Ct. 
Rep.  632. 

Conveyance  of  Equity  of  Bedemption. 
— A  mortgagor  who  subsequently  con- 
veys his  remaining  interest  in  mort- 
gaged premises  by  deed  made  after  a 
decree  of  foreclosure,  cannot  appeal 
therefrom.  McGregor  v.  Pearson,  51 
Wis.  122. 

Mortgagor. — But  if  the  mortgagor  is 
made  a  party  to  a  bill  of  foreclosure 
after  conveyance  of  the  equity  of  re- 
demption, and  sets  up  a  defense,  as  of 
usury,  which  he  willbe  precluded  bythe 
decree  from  again  setting  up,  he  may 
appeal,  as  prejudicially  affected.  An- 
drews  V.  Stelle,  22  N.'j.  Eq.  478. 


Agreement  to  Prosecute. — A  plaintiff 
who  has  assigned  his  interest  in  a  suit 
under  an  agreement  merely  to  prose- 
cute it  to  a  final  judgment  has  no  ap- 
pealable interest  therein.  Weiler  v. 
Long,  13  Pa.  Co.  Ct.  Rep.  632. 

3.  Thus  Rev.  Stat.  New  Jersey,  p. 
712,  provides  "that  all  persons  ag- 
grieved by  any  order  or  decree  "  of 
the  court  of  chancery  may  appeal. 

Florida. — Actof  Feb.  10, 1832,  Florida, 
allows  (section  i)an  appeal  toa  "  party 
aggrieved "  by  a  final  judgment  or 
decree. 

Massachusetts. — Pub.  Stat.  Mass.,  c. 
152,  §  ID,  allows  an  appeal  from  a 
judgment  founded  on  matters  of  law 
apparent  upon  the  record  to  a  "  party 
aggrieved." 

Texas. — Rev.  Stat.,  art.  2707,  grants 
an  appeal  to  "any  person  aggrieved" 
by  any  decision  of  the  county  court. 

Ohio. — Rev.  Stat.  ,^  5226,  gives  right 
of  appeal  in  the  cases  mentioned  to 
"a  party  or  other  person  directly 
affected." 

California. — Code  Civ.  Proc,  §  938, 
allows  an  appeal  "  to  any  party  ag- 
grieved "  in  the  cases  specified. 

Missouri. — Rev.  Stat.  1879,  §  3710, 
grants  right  of  appeal  "  to  any  person 
aggrieved  "  in  the  cases  specified. 

Minnesota. — Gen.  Stat.  1878,  c.  49, 
§  14,  provides  that  an  appeal  taken 
from  an  order  appointing  an  a'dminis- 
trator  "  can  only  be  taken  by  a  party 
aggrieved." 

Vermont. —  Gen.  Stat.  c.  48,  §  30, 
enacts  that  any  person  interested  in  a 
decree  of  a  probate  court  who  consid- 
ers himself  injured  may  appeal. 

4.  In  Green  v.  Blackwell,  32  N.  J.  Eq. 
772,  it  was  said:  "This  right,  there- 
fore, belongs  to  every  person  in  a 
legal  sense  aggrieved.  Now,  not  only 
are  those  persons  so  aggrieved  whose 
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(2)  Construction  of  Statutes. — Where  the  statute  vests  the  right 
of  appeal  in  "  parties  aggrieved,"  it  intends  parties  to  the  original 


individual,  peculiar  rights  are  in- 
vaded, but  also  those  whose  represent- 
ative claims  are  assailed.  Whoever 
stands  in  a  cause  as  the  legal  repre- 
sentative of  interests  which  may  be 
injuriously  affected  by  the  decree  made 
is,  within  the  meaning  of  these  laws, 
aggrieved." 

By  Corporation. — A  corporation  has 
no  appealable  interest  as  a  party  ag- 
grieved in  an  action  brought  against  it 
and  a  stockholder  to  compel  a  transfer- 
ence of  shares  standing  in  stock- 
holder's name,  and  payment  of  divi- 
dends to  his  transferror.  Board  of 
Liquidation  v.  New  Orleans  Water 
Works  Co.,  39  La.  Ann.  202. 

But  a  corporation  may  appeal  as  a 
"  person  aggrieved  "  from  orders  di- 
rected against  its  officers  in  their  of- 
ficial capacity,  as  an  order  to  compel 
the  chairman  of  a  corporation  to  submit 
to  examination  to  enable  plaintiff  to 
frame  his  complaint.  Sherman  v. 
Beacon   Constr,   Co.,   58   Hun  (N.  Y.) 

143- 

By  Stockholder. — A  stockholder  may 
appeal  where  the  company  refuses  to 
appeal  from  judgments  affecting  its 
interests,  under  a  statute  allowing  an 
appeal  to  "a  party  or  other  person 
directly  affected,"  as  from  a  judgment 
ordering  cancellation  of  a  railroad 
lease.  Henry  v.  Jennes,  47  Ohio  St. 
116. 

Insolvent  Company. — A  corporator  of 
an  insolvent  company  may  appeal 
from  an  order  for  sale  of  land  of  cor- 
poration by  its  liquidator.  State  v. 
Judge,  31  La.  Ann.  823. 

By  Creditors. — One  creditor  has  no 
right  of  appeal  from  the  allowance  of 
a  claim  of  another  creditor  against  the 
estate  of  a  debtor  who  makes  a  settle- 
ment by  composition  proceedings  in 
insolvency,»as  the  creditor  has  rem- 
edy enough  by  an  action  on  his  own 
debt.  Huston  z/.  Worthly,  83  Me.  352; 
Ex  p.  Haines,  76  Me.  394;  Ex  p.  Mor- 
gan, 78  Me.  36;  Messer  v.  Storer,  79 
Me.  512. 

Creditors  of  a  defendant  below, 
when  made  coparties  by  plaintiff,  may 
appeal  alone  from  the  judgment  or 
decree,  so  far  as  it  affects  their  inter- 
est, as  in  an  action  by  vendor  to  avoid 
a  sale  of  goods.  Jaffray  v.  Moss,  41 
La.  Ann.  548. 

Creditors      of     Corporation.  —  Where 


creditors  of  a  corporation,  and  not  its 
temporary  receiver,  apply  for  sum- 
mary relief  and  it  is  granted,  notwith- 
standing the  opposition  of  the  re- 
ceiver and  the  interests  which  he 
represents,  such  receiver  is,  within 
the  meaning  of  §  1294,  Code  of  Civ. 
Pro.,  a  party  aggrieved,  and  has  the 
right  of  appeal  to  the  general  term. 
People  V.  St.  Nicholas  Bank,  77  Hun 
(N.  Y.)  r6o. 

By  Guardian.— A  guardian  of  chil- 
dren of  deceased  heir  of  intestate  may 
appeal  from  the  allowance  of  an  execu- 
tor's or  administrator's  final  account. 
Mather  v.  Bennett,  21  N.  H.  188;  Ed- 
ward's Succession,  34  La.  Ann.  216. 

Guardian's  Account. — A  creditor  of  a 
minor  who  has  begun  suit  against  the 
guardian  may  appeal  from  a  decree  al- 
lowing his  account.  Clarke.  Courser, 
29  N.  H.  170. 

Gnardian's  Fees. — But  persons,  as 
trustees  under  a  will,  bringing  an  ac- 
tion to  determine  rights  of  children 
under  guardianship  have  no  appeal- 
able interest  in  allowances  of  fees  to 
a  guardian  or  his  attorney.  Goldtree 
V.  Thompson,  83  Cal.  420. 

By  Ward. — A  ward  may  appeal  from 
a  decree  granting  or  refusing  the  ap- 
pointment of  a  guardian  over  him. 
Wedham's  Appeal,  85  Me.  360. 

But  a  father  of  an  infant  has  no 
appealable  interest  as  a  "  party  ag- 
grieved "  in  an  order  made  on  applica- 
tion of  the  infant's  guardian,  seeking 
permission  to  lease  the  infant's  prop- 
erty.    Cook  V.  Cook,  99  Mich.  63. 

Taxpayer. — A  person  whose  only 
pecuniary  interest  in  public  proceed- 
ings is  that  of  a  taxpayer  has  no  right 
to  be  admitted  to  such  proceedings. 
Chandler  v.  Railroad  Com'rs,  141 
Mass.  213. 

Nor  to  appeal  therefrom  as  a  "  party 
aggrieved."  Chandler  v.  Railroad 
Com'rs,  141  Mass.  213;  Carey  v.  Jus- 
tices, 5  Sneed  (Tenn.)  516;  Obion 
County  Ct.  v.  Marr,  8  Humph.  (Tenn.) 
638;  Hunter  v.  Campbell  County,  7 
Coldw.  (Tenn.)  50. 

As ' '  Person  Aggrieved^ — But  he  may 
appeal  as  a  "  person  aggrieved  "  from 
a  claim  allowed  against  the  political 
subdivision  to  whose  expenses  he 
contributes  as  a  taxpayer,  although 
not  a  party  to  original  proceedings. 
Wilson  V.  Wallace,  64  Miss.   13;  Gas- 
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proceedings  in  which  the  appeal  is  taken.*  A  stranger  to  the 
record  cannot  appeal  therein.*  Where  the  right  exists  in  favor 
of  "  persons  aggrieved,"  the  statute  is  held  by  the  more  numerous 
authorities  to  include  every  person  injuriously  affected  by  the 
judgment,  whether  technically  parties  to  the  suit  or  not ;'  and  they 
may  show  by  evidence  de  Jiors  the  record  that  they  are  injured.* 


light  Co.  V.  Scranton,  2  Law  Times, 
N.  S.  (Pa.)43- 

Establishment  of  Beads. — Any  one  di- 
rectly interested  in  laying  out  a  high- 
way may  appeal  from  such  proceed- 
ings as  a  "person  aggrieved."  Fos- 
ter V.  Dunklin,  44  Mo.  216;  Overbeck 
V.  Galloway,  10  Mo.  364. 

A  taxpayer  cannot  take  an  appeal 
as  a  party  aggrieved  from  the  accept- 
ance of  a  contract  for  a  public  build- 
ing, by  a  court  below,  under  a  statute 
allowing  appeals  from  "allowances" 
for  or  against  the  county.  Armstrong 
V.  Truitt,  53  Ark.  287. 

By  Sureties. — Sureties  on  an  injunc- 
tion bond  may  appeal  from  a  judg- 
ment rendered  on  a  bond  against  the 
principal  alone,  although  not  parties 
to  the  suit.  Nolan  v.  Jones,  108  Mo. 
436. 

By  Partner. — A  partner  may  appeal 
from  the  denial  of  a  motion  to  dis- 
charge an  attachment  of  a  debt  due 
the  firm  to  satisfy  a  judgment  against 
him  alone.  Rich  v.  Solari,  6  Mackey 
(D.  C.)37i- 

By  Assignee. — The  assignee  of  land 
charged  by  will  with  the  payment  of  a 
legacy  may  appeal  from  the  allowance 
of  an  executor's  account.  Leavitt  v. 
Wooster,  14  N.  H.  550. 

From  Decree  of  Sale. — The  owner  of 
the  reversion  may  appeal  from  a  decree 
ordering  sale  of  land  to  which  the  re- 
version attaches.  Tilton  v.  Tilton,  41 
N.  H.  479. 

By  Trustees. — Trustees  under  a  will 
similarly  interested  with  executors 
may  appeal  from  orders  denying  mo- 
tions made  in  behalf  of  such  executors 
where  they  have  been  heard  in  favor 
of  the  motion;  as  to  stay  proceed- 
ings in  an  accounting  of  the  executor 
before  a  surrogate.  Matter  of  Ste- 
vens' Estate  (Supreme  Ct.),  6  N.  Y. 
Supp.  635. 

Quasi-Judicial  Board.  —  No  appeal 
lies  from  a  decision  made  by  a 
y«rtj-i-judicial  board  in  matters  relat- 
ing to  its  administrative,  ministerial, 
or  discretionary  capacity,  although  a 
general  right  of  appeal  exists  in  ^avor 
of  a  person  aggrieved  from  the  deci- 


sions of  such  board.  Bunnell  v.  White 
County,  124  Ind.  i;  Waller  v.  Wood, 
loi  Ind.  138;  Platter  v.  Elkhart  Coun- 
ty, 103  Ind.  360;  Grusenmeyer  v. 
Logansport,  79  Ind.  549. 

1.  Martin  v.  Kanouse,  2  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  390;  Yudkin  v. 
Gates,  60  Conn.  426;  People  v.  Pfeif- 
fer,  59  Cal.  91;  Stockton,  etc.,  R.  Co. 
V.  Galgiani,  49  Cal.  139. 

2.  People  V.  Lynch,  54  N.  Y.  681; 
Fairbanks  v.  Corlies,  i  Abb.  Pr.  (N. 
Y.  C.  PI.)  155;  Matter  of  Bristol,  16 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  397; 
Thompson  v.  Tracy,  60  N.  Y.  31;  Mar- 
vin V.  Marvin,  11  Abb.  Pr.  N.  S. 
(N.  Y.  Ct.  App.)  97;  Foster  v.  Foster, 
7  Paige  (N.  Y.)  48;  Hubbard  v.  Eames, 
22  Barb.  (N.  Y.)  597;  Tracy  v.  Selma 
First  Nat.  Bank,  37  N.  Y.  525;  Miller 
V.  Bate,  56  Cal.  135;  People  v.  Grant, 
45  Cal.  97;  Montgomery  v.  Leaven- 
worth, 2  Cal.  57;  People  v.  Pfeiffer,  59 
Cal.  89. 

3.  Nolan  v.  Jones,  108  Mo.  436; 
Haniford  v.  Kansas  City,  103  Mo.  180; 
Wilson  V.  Wallace,  64  Miss.  13;  De- 
berry  V.  Holly  Springs,  35  Miss.  385; 
Bryant  v.  Allen,  6  N.  H.  116;  Leavitt 
V.  Wooster,  14  N.  H.  550;  Wentworth 
V.  Treanor,  31  N.  H.  528;  Pierce  v. 
Gould,  143  Mass.  234;  Farrar  v.  Par- 
ker, 3  Allen  (Mass.)  556;  Smith  v.  Sher- 
man, 4  Cush.  (Mass.)  408;  Smith  v. 
Bradstreet.  16  Pick.  (Mass.)  264;  An- 
dress  v.  Andress,  46  N.  J.  Eq.  528; 
Swackhamer  v.  Kline,  25  N.  J.  Eq. 
503;  Parker  v.  Reynolds,  32  N.  J.  Eq. 
293;  Henry  v.  Jennes  (Ohio,  1890),  24 
N.  E.  Rep.  1077;  Stevenson  z/.  Shriver, 
9  Gill  &  J.  (Md.)324. 

Contra. — On  the  contrary,  less  nu- 
merous decisions  hold  that,  in  cbntem- 
plation  of  law.  no  person  can  be 
deemed  aggrieved  who  is  not  a  party 
to  the  original  proceedings,  although 
statutes  allow  "  any  person  aggrieved" 
to  appeal.  Gannon  v.  Doyle,  16  R. 
I.  726;  Veazie  Bank  v.  Young,  53  Me. 
555;  Labar  v.  Nichols,  23  Mich.  310; 
Culpeper  v.    Gorrell,   20  Gratt.    (Va.) 
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4.  Deberry  v.  Holly  Springs,  35 
Miss.  385. 
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Under  such  statutes  the  appellant  must  possess  the  same  appeal- 
able interest  in  the  subject-matter  as  at  common  law.* 

(3)  Appeals  from  Probate. — Statutes  vesting  the  right  of  appeal 
from  probate  court  decrees  in  persons  or  parties  aggrieved  there- 
by do  not  include  mere  debtors  of  the  estate.*  They  embrace 
persons  having  a  legal  interest  in  the  estate's  assets  and  their  ad- 
ministration, as  heirs,  creditors,  devisees,  or  legatees.* 


1.  McGinnis  v.  Wheeler,  26  Wis. 
651;  Hackley  v.  Hope,  4  Keyes  (N.Y.) 
123;  Idley  V.  Bowen,  11  Wend.  (N.  Y.) 
227;  Mills  V.  Hoag,  7  Paige  (N.  Y.) 
18;  Cuyler  v.  Moreland,  6  Paige  (N.Y.) 
273;  Steele  v.  White,  2  Paige  (N.  Y.) 
47S;  Kiefer  v.  Winkens,  39  How.  Pr. 
(N.  Y.  C.  PI.)  182,  Morey  v.  Sohier. 
63  N.  H.  507. 

Thus  the  appellant's  interest,  to  be 
affected  by  the  reversal  of  the  judg- 
ment, must  be  substantial.  Lorber  z/. 
Connor,  82  Iowa  740. 

Meaning  of  the  Word  "  Aggrieved." — 
The  word  "aggrieved"  in  the  statute 
refers  to  a  substantial  grievance,  a 
denial  of  some  personal  or  property 
right,  or  the  imposition  upon  a  party 
of  a  burden  or  obligation.  Banta  v. 
Kent,  4  N.  Y.  Wkly.  Dig.  62;  Reid  v. 
Vanderheyden,  5  Cow.  (N.  Y.)  719; 
Steele  v.  White,  2  Paige  (N.  Y.)478; 
Colden  v.  Botts,  12  Wend.  (N.  Y.)  234; 
Kelly  V.  Israel,  11  Paige  (N.  Y.)  147; 
Card  V.  Bird,  10  Paige  (N.  Y.)  426; 
Hyatt  V.  Dusenbury  (Ct.  App.),  8 
N.  Y.  St.  Rep.  713;  Bush  v.  Rochester 
City  Bank,  48  N.  Y.  659;  Hall  v. 
Brooks,  89  N.  Y.  33;  Hoag  v.  Hatch 
(Supreme  Ct.),  5  N.  Y.  Supp.  524; 
Grow  V.  Garlock,  29  Hun  (N.  Y.)  598; 
People  V.  Troy.  82   N.  Y.  575- 

Pecuniary  Interest  must  be  Injured. — 
To  be  "  aggrieved  "  is  to  have  a  legal 
right  the  infringement  of  which  by 
the  decree  complained  of  will  cause 
pecuniary  injury.  Hewitt's  Appeal, 
58  Conn.  226;  Norton's  Appeal,  46 
Conn.  527;  Dickerson's  Appeal,  55 
Conn.  223;  Andress  v,  Andress,  46  N. 
J.  Eq.  528;  Swackhaumer  v.  Kline,  25 
N.  J.  Eq.  503;  Parker  v.  Reynolds,  32 
N.  J.  Eq.  293. 

In  Lawless  v.  Reagan,  128  Mass.  592, 
it  was  said  that  the  pecuniary  interest 
or  personal  right  of  the  appellant  must 
be  immediately  or  remotely  affected 

Test  of  Interest. — In  Adams  z/.  Woods, 
8  Cal.  315,  it  was  declared  that 
ihe  test  of  appealable  interest  was 
"would  the  paitv  have  had  the  thing 
[in     controversy^     if    the    erroneous 


judgment  had  not  been  given  ?" 
And  in  Woodward  v.  Spear.  10  Vt. 
420,  it  was  said  that  the  appellant 
must  have  a  legal  interest  which  will 
be  enlarged  or  diminished  by  the  re- 
sult of  the  appeal.  To  the  same  ef- 
fect, Hemmenway  v.  Corey,  16  Vt. 
225. 

Contingent  Interest. — The  mere  contin- 
gency of  an  interest  is  not  a  substan- 
tial appealable  interest.  Lawless  v. 
Reagan,  128  Mass.  592. 

Thus  a  stepmother  of  minor  children 
whose  parents  were  dead  was  held  to 
have  no  appealable  interest  in  a  de- 
cree appointing  a  guardian.  Lawless 
V.  Reagan,  128  Mass.  592. 

Voluntary  Nonsuit.  —  A  voluntary 
nonsuit  does  not  so  aggrieve  a  party 
that  he  may  appeal.  Holdridge  v. 
Marsh,  28  Mo.  App.  283. 

Order  Beinstating  Cause. — Nor  an  or- 
der reinstating  cause  after  dismissal. 
Holdridge  v.  Marsh,  28  Mo.  App.  283. 

By  Assignee. — An  assignee  can  main- 
tain a  writ  of  error  to  reverse  a  judg- 
ment against  his  bankrupt.  Day  v, 
Laflin,  6  Met.  (Mass.)  280;  Johnson  v. 
Thaxter,  12  Gray  (Mass.)  242;  Johnson 
V.  Thaxter,  12  Gray  (Mass.)  198. 

2.  In  re  Hardy's  Estate,  35  Minn. 
193- 

By  Eesiduary  Legatee. — The  residu- 
ary legatee  of  an  accountant  cannot 
appeal  from  a  decree  charging  the  ac- 
countant as  an  administrator  of  an- 
other's estate.  Fidelity  Ins.,  etc., 
Co.'s  Appeal,  115  Pa.  St.  57. 

Next  of  Kin. — A  father  and  next  of 
kin  of  an  insane  ward  under  guardian- 
ship has  no  appealable  interest  in  an 
order  to  sell  ward's  estate.  Ayer  v. 
Breed,  no  Mass.  548. 

3.  In  re  Hardy's  Estate,  35  Minn. 
193;  Hilliard  v.  McDaniels.  48  Vt.  122; 
Itt  re  Bellow's  Estate,  60  Vt.  224. 

Test  of  Appealable  Interest. — Where  a 
probate  court  decree  may  have  the  ef- 
fect of  sending  the  parties  to  expen- 
sive litigation  it  is  sufficiently  direct 
in  its  effect  upon  the  title  to  property 
affected  by  the  decree  to  authorize  an 
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n.    Appeals    by    Quasi-judicial    Boards. — Wherever    the 
jurisdiction  or  authority  to  act  of  qiiasi-\\x6.\Q\2\  boards  is  attacked 

trustee   of   decedent's   estate  for   the 


appeal.  Shaw,  Appellant,  8i  Me.  223; 
Allen  V.  Smith,  80  Me.  486;  Paine  v. 
Goodwin,  56  Me.  413;  Bates  v.  Sargent, 
51  Me.  425;  Bancroft  v.  Andrews,  6 
Cush.  (Mass.)  493. 

Interest  by  Legal  Succession — Execu- 
tors.— They  include  any  person  inter- 
ested in  an  estate  by  legal  succession. 
Administrators  or  executors  may  there- 
fore appeal  from  an  order  of  removal 
and  the  appointment  of  an  adminis- 
trator with  the  will  annexed  or  de  bonis 
non.  Hilliard  v.  McDaniels,  48  Vt. 
122;  In  re  Bellow's  Estate,  60  Vt.  22. 

An  executor  has  an  interest  to  appeal 
whenever  it  is  sought  to  wrest  from 
him  property  belonging  to  the  succes- 
sion, or  to  impose  a  debt  upon  it  which 
will  diminish  its  assets  in  the  fund 
to  be  distributed  among  the  heirs  or 
creditors;  and  his  right  to  appeal  exists 
independently  of  the  heirs  or  cred- 
itors. Cassidy's  Succession,  40  La. 
Ann.  829;  McKenna's  Succession,  23 
La.  Ann.  370;  Charmbury's  Succes- 
sion, 34  La.  Ann.  25;  Coyle  v.  Creevy, 
34  La.  Ann.  539. 

An  executor  cannot  appeal  in  behalf 
of  one  set  of  legatees  or  creditors  as 
against  another  where  all  are  before 
the  court.  Kellett  v.  Rathbun,  4 
Paige  (N.  Y.)  102;  Bates  z*.  Ryberg,40 
Cal.  463;  In  r^  Wright,  49  Cal.  550. 

Action  to  Compel  Transfer  of  Prop- 
erty.— In  an  action  brought  by  exec- 
utors to  compel  a  defendant  as  trustee 
to  transfer  a  certificate  of  stock  a 
question  of  title  to  the  stock  is  in- 
volved, and  plaintiffs  may  appeal  as 
aggrieved  parties  from  an  adverse  de- 
cision. Bliss  V.  Fosdick,  76  Hun  (N. 
Y.)  510;  but  where  executors  brought 
an  action  to  determine  the  construc- 
tion of  a  will  affecting  the  ownership 
of  a  fund  in  plaintiffs'  hands  as  trus- 
tees, it  was  held  that  plaintiffs  could 
not  appeal  from  a  decision  construing 
the  will  against  their  claim,  where  the 
decision  had  been  acquiesced  in  by 
both  parties.  Bryant  v.  Thompson, 
128  N.  Y.  426. 

Non-Revociition  of  Bequest. — An  ex- 
ecutor may  appeal  as  an  aggrieved 
party  from  a  judgment  or  decree  hold- 
ing a  bequest  not  revoked.  Bryant  v. 
Thompson,  59  Hun  (N.  Y.)  627. 

By  Heirs. — The  heirs  of  a  decedent 
are  '*  parties  aggrieved  "  so  as  to  take 
an  appeal  from  a  judgment  against  a 


amount  of  a  claim  against  decedent. 
Brater  v.  Hopper  (Supreme  Ct.),  28 
N.  Y.  Supp.  472.  Parties  who  fail 
to  except  to  a  finding  that  they  are  not 
akin  to  deceased  in  an  action  to  de- 
termine heirship  are  not  "  parties  ag- 
grieved" within  the  meaning  of  Cal. 
Code  Civ.  Pro.,  8^657,  658.  Blythe 
V.  Ayers(Cal.,  1894),  36  Pac.  Rep.  522. 

An  administrator  of  an  heir  may 
appeal  where  the  heir  might  if  living. 
Arnold  v.  Brooks,  36  Vt.  204. 

An  executor  may  appeal  from  a  de- 
cree declaring  a  widow  an  "heir" 
within  the  meaning  of  the  will.  Rich- 
ardson V.  Martin,  55  N.  H.  45. 

In  Texas  any  heir  to  an  estate  being 
administered  upon  may  appeal  from 
the  action  of  the  probate  judge  allow- 
ing a  claim  against  an  estate  without 
notice  of  appeal,  and  regardless  as  to 
whether  he  appeared  and  objected  to 
the  approval  of  the  claim.  Glenn  v. 
Kimborough,  70  Tex.  147. 

Judgment  Amending  an  Account. — An 
administrator  cannot  appeal  from  a 
judgment  amending  an  account  of  ad- 
ministration in  an  oflScial  capacity,  as 
he  does  not  represent  aggrieved  cred- 
itors; and  if  aggrieved  personally,  the 
appeal  should  be  taken  in  the  admin- 
istrator's private  capacity.  Payne  v. 
Dejean,32  La.  Ann.  890.  And  the  same 
principle  applies  to  the  appeal  of  a 
syndic  from  a  judgment  amending  and 
homologating  his  tableau.  Chapoton 
V.  Creditors  (La.,  1894),  14  So.  Rep. 
882;  Beer  v.  Creditors,  12  La.  Ann. 
774;Girodz'.  Creditors,  2  La.  Ann.  548; 
Mausberg's  Succession,  37  La.  Ann. 
126;  Kohn  V.  Wagner,  i  Rob.  (La.)  275. 

Qualification  of  Executor.  —  In  N'ew 
York  an  executor  who  has  qualified  in 
another  state,  but  not  in  New  York,  is 
not  deemed  a  "party  aggrieved" 
within  §  1294,  Code  Civ.  Pro.  Phil- 
ips V.  Levy  (Super.  Ct.),  3  N.  Y.  Supp. 
664. 

In  New  Hampshire  a  person  ap- 
pointed in  another  state  administrator 
of  the  estate  of  a  deceased  citizen  of 
that  state  is  presumed  to  have  such 
an  interest  as  entitles  him  to  appeal 
from  an  order  appointing  an  ancillary 
administrator  in  New  Hampshire. 
Graves  v.  Tilton,  63  N.  H.  192;  Shirley 
V.  Healds,  34  N.  H.  407. 

Allowance  of  Will— i^v  tVi.^07v.—The 
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by  certiorari    or   mandamus,  although  they  may  not  have  any 
property  or  pecuniary  interest  in  the  matters  in  controversy,  they 


widow  of  a  deceased  testator  may  ap- 
peal from  a  decree  allowing  his  will  to 
be  probated.  Dexter  v.  Codman,  148 
Mass.  421. 

By  Executor.  —  And  an  executor 
named  in  the  will,  from  a  decree  dis- 
allowing it.  Shirley  v.  Healds,  34  N. 
H.  407. 

By  Legatee  — And  a  legatee  under  a 
prior  will,  from  a  decree  allowing  a 
later  one.  Buckingham's  Appeal,  57 
Conn.  544. 

By  Beneficiary. — Beneficiaries  under 
a  will  cannot  appeal  from  decrees  con- 
firming devises  or  legacies  to  other 
persons  not  affecting  their  own  de- 
vises or  legacies.  Decker  v.  Decker, 
121  111.  341. 

Allowance  for  Support. — An  heir  at 
law  may  appeal  from  an  allowance  to 
a  widow  for  her  support.  Woodbury's 
Appeal,  57  N.  H.  483. 

Decree  Fixing  Distributive  Share. — 
Distributees  may  appeal  from  decrees 
fixing  their  shares  under  the  statute 
of  distribution.  Judge  v.  Robins,  5  N. 
H.  246. 

Allowance  of  Account.- — Any  person 
entitled  to  a  share  in  the  reversion  of 
a  fund  either  under  a  will  or  by  statute 
of  distribution  may  appeal  as  a  "  per- 
son aggrieved"  from  the  allowance  of 
an  executor's  or  administrator's  final 
account.  Pierce  v.  Gould,  143  Mass. 
234;  Farrar  v.  Parker,  3  Allen  (Mass.) 
556;  Smith  V.  Sherman,  4  Cush.  (Mass.) 
408;  Boynton  v.  Dyer,  18  Pick.  (Mass.) 
i;  Smith  v.  Bradstreet,  16  Pick. 
(Mass.)  264;  Lee,  Appellant,  18  Pick. 
(Mass.)  285;  Lawless  v.  Reagan,  128 
Mass.  592;  or  from  an  order  allow- 
ing commissions  to  an  administrator, 
Andress  v.  Andress,  46  N.  J.  Eq.  528. 

Husband  of  Deceased  Wife. — Where, 
by  statute,  the  appellant  takes  a  dis- 
tributive share  in  his  deceased  wife's 
estate  he  may  appeal  from  the  allow- 
ance of  an  administrator's  final  ac- 
count, although  he  has  released  to  the 
administrator,  in  trust  for  the  heirs 
at  law,  all  his  interest  in  the  estate. 
Tillson  V.  Small,  80  Me.  90. 

Administrator  de  Bonis  non. — An 
administrator  de  bonis  non  may  there- 
fore appeal  from  the  allowance  of 
such  account.  Pierce  v.  Gould,  143 
Mass.  234. 

Miscellaneous  Instances — By  Grantee. 
— Grantees  of  real  estate  may  appeal 


from  decrees  of  a  probate  court  or- 
dering an  administrator  to  sell  the 
same  land  to  obtain  assets,  and  setting 
aside  the  prior  conveyance.  Allen  v. 
Smith,  80  Me.  486. 

Do-uer. — A  claim  to  land  assigned  as 
dower  does  not  confer  a  right  of  ap- 
peal on  a  person  not  interested  in  the 
estate.  H«mmenway  z'.  Corey,  16  Vt. 
225. 

By  Purchaser  of  Reversionary  Interest. 
— A  purchaser  of  a  reversionary  in- 
terest in  land  of  deceased  insolvent's 
estate  assigned  to  widow  as  dower 
may  appeal  from  an  order  appointing 
an  administrator  de  bonis  non.  Ban- 
croft V.  Andrews,  6  Cush.  (Mass.)  492. 

Claimant  under  Gift  Causa  Alortis. — 
But  a  claimant  of  property  by  gift 
causa  mortis  cannot  appeal  from  a  de- 
cree of  a  probate  court  charging  an 
administrator  with  it,  as  his  rights  can 
only  be  concluded  by  a  common-law 
court.^  Lewis  v.  Bolitho,  6  Gray 
(Mass.)  137. 

Tenant  by  the  Curtesy. — A  tenant  by 
the  curtesy  in  the  share  of  a  deceased 
daughter  of  an  intestate  may  appeal 
from  a  decree  finding  a  balance  due 
the  administrator.  Bryant  v.  Allen,  6 
N.  H.  116. 

In  Adoption  Proceedings. — A  statute 
(Rev.  Stat.  Me.,  c.  67,  §36)  allowing 
an  appeal  to  be  taken  in  proceedings  to 
adopt  a  child,  "by  the  petitioner  or  any 
such  child,"  does  not  include  next  of 
kin.     Gray  v.  Gardner,  81  Me.  554. 

Vermont. — An  appeal  from  the  al- 
lowance of  claims  against  an  estate  by 
commissioners  can  only  be  taken  un- 
der Gen.  Stat.  c.  53,  §  27,  by  a  cred- 
itor, devisee,  legatee,  or  heir,  and  only 
where,  executor  or  administrator  de- 
clines to  appeal.  Gilbert  v.  Howe,  47 
Vt.  402. 

Married  Woman. — In  an  action  to 
dissolve  a  partnership  a  married  wom- 
an has  been  held  a  "party  injured" 
by  the  determination  of  her  homestead 
right,  and  entitled  to  prosecute  her 
separate  appeal,  although  the  decree 
entered  was  not  final  against  her  hus- 
band. Rhodes  v.  Williams,  12  Nev. 
20. 

By  Creditor. — Any  creditor  who  has 
filed  his  claim  as  creditor  and  is  prop- 
erly before  the  court  below,  under 
such  a  statute  raay  appeal  from  an  or- 
der approving  the  allowance  made  by 
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are  "  aggrieved  "  in  a  legal  sense,  and  may  appeal  from  adverse 
judgments  against  them.' 

2.  Waiver  of  Right  of  Appeal — a.  In  General. — The  right  of 
appeal  is  favored  in  law,*  and  the  evidence  of  a  waiver  of  the 
right  by  appellant  must  be  clear  and  decisive.^ 

b.  By  Stipulation. — An  agreement  of  a  party  to  waive  the 
right  of  appeal  will  be  recognized  as  a  binding  contract  by  the 
courts.*     It    must  be  supported  by  a  sufficient  legal  considera- 


appraiscrs  to  the  widow  for  her  dower 
in  the  personal  property  of  decedent. 
Wood  V.  Johnson,  13  III.  App.  54S. 

1.  People  V.  Jones,  no  N.  Y.  509; 
Allen  V.  Land  OflSce  Com'rs,  38  N.  Y. 
312;  People  V.  Land  Office  Com'rs,  gg 
N.  Y.  64S;  People  v.  McCarthy,  102 
N.  Y.  630;  People  v.  Chapin.  104  N. 
Y.  96;  People  V.  Chapin,  104  N.  Y. 
369;  People  V.  Chapin,  106  N.  Y.  «265; 
Moede  v.  Stearns  County,  43  Minn. 
312. 

Officials  so  situated  may  be  appel- 
lants, or  may  be  made  appellees  on 
appeal  by  the  adverse  party.  People 
V.  Jones,  no  N.  Y.  5og. 

County  Board. — A  board  of  county 
commissioners  to  whom  are  intrusted 
the  duty  of  forming  school  districts 
have  an  appealable  interest  in  an  or- 
der of  a  trial  court  reversing  their  ac- 
tion. Moede  v.  Stearns  County,  43 
Minn.  312. 

Party  to  Becord. — But  in  Wisconsin 
it  is  held  that  a  board  of  supervisors 
or  other  officials  cannot  appeal  from  a 
judgment  of  a  higher  tribunal  revers- 
ing their  own  decision  in  the  trial  of  a 
case  heard  before  them,  since  not  par- 
ties to  the  appeal  or  original  proceed- 
ings. McCarty  v.  Ashland  County, 
61  Wis.  I. 

By  County  Court. — Where  an  appeal 
is  taken  from  a  decision  of  a  county 
court  refusing  to  reduce  the  valuation 
of  land  made  by  a  commissioner  of  ap- 
praisal, the  county  court  cannot  be- 
come a  party  to  the  appeal.  It  con- 
cerns only  the  taxpayer  and  the  state. 
Mackin  v.  Taylor  County  Ct.,  38  W. 
Va.  338. 

Suits  against  County. — The  right  to 
sue  a  county  is  strictly  statutory,  and 
where  the  mode  of  instituting  the  suit 
is  prescribed  by  statute  it  must  be 
strictly  followed.  Phillips  County  v. 
Churning  (Colo.  App.,  1894),  35  Pac. 
Rep.  gi8;  Schuyler  County  v.  Mercer 
County,  g  111.  20;  Rock  Island  County 
V.  Steele,  31  111.  543;  Oilman  v.  Con- 
tra Costa  County,  8  Cal.  52,    68  Am. 


Dec.  2gi;  Monroe  County  v.  Flynt,  80 
Ga.  48g. 

Accordingly,  where  a  statute  pro- 
vided that  suits  against  a  county 
should  be  brought  against  the  board 
of  commissioners  for  such  a  county, 
and  the  suit  was  instituted  against 
"  Phillips  county,"  and  the  writ  of 
error  sued  out  by  the  "  board  of  coun- 
ty commissioners  of  the  county  of 
Phillips,"  the  writ  of  error  was  dis- 
missed. Phillips  County  v.  Churning 
(Colo.  App.,  i8g4),  35  Pac.  Rep. 
gi8. 

2.  Hixon  V.  Oneida  County,  82  Wis. 
515- 

3.  Hixon  V.  Oneida  County,  82  Wis. 
515;  Sloane  v.  Anderson,  57  Wis.  128; 
Chapman  v.  Sutton,  68  Wis.  661. 

The  Inference  must  be  Clear. — The  act 
should  be  unequivocal  to  authorize 
the  presumption  of  the  abandonment  of 
so  important  a  right  as  that  of  appeal. 
Johnson  v.  Clark,  29  La.  Ann.  762. 

To  Beduce  Amount. — A  stipulation  by 
a  successful  party  to  reduce  the  amount 
of  his  recovery  and  entering  up  judg- 
ment in  accordance  therewith  operates 
as  a  constructive  waiver  of  his  right 
to  appeal  therefrom.  Sperry  v.  Hill- 
man  (C.  PL),  13  N.  Y.  Supp.  271. 

4.  Mackey  v.  Daniel,  59  Md.  487; 
Lester  v.  Howard,  24  Md.  233;  Gal- 
breath  V.  Colt,  4  Yeates  (Pa.)  551; 
Bocleau  v.  Phillips,  i  Ashm.  (Pa.)  92; 
Rogers  v.  Playford,  12  Pa.  St.  181; 
Kerr  v.  Smith,  2  Browne  (Pa.)  99; 
Davison  v.  Condy,  7  S.  &  R.  (Pa.) 
366;  Cuncle  V.  Dripps,  3  P.  &  W.  (Pa.) 
291;  Com.  V.  Johnson,  6  Pa.  St.  136, 
Steele  v.  White,  2  Paige  (N.  Y.)  478; 
Kelly  V.  Israel,  11  Paige  (N.  Y.)  147; 
Bush  V.  Rochester  City  Bank,  48  N. 
Y.  659:  Dyett  v.  Pendleton,  8  Cow. 
(N.  Y.)  325;  Townsend  v.  Masterson, 
etc..  Stone  Dressing  Co.,  15  N.  Y. 
387;  People  V.  Stephens,  52  N.  Y.  306; 
Cock  V.  Palmer,  ig  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  372;  Vandyke  v.  Weil,  18 
Wis.  277;  Sloane  v.  Anderson,  57  vi^is. 
129;    Thornton     v.    Madison   Woolen 


173 


Parties  to 


APPEALS^ 


Appellat9  Proceedings. 


tion  ;*   and  the  contract  must  be  express,  in  writing,  and  made  a 
part  of  the  record  in  the  cause.* 

c.  Acceptance  of  Benefits — (i)  Payvient  of  or  oji  the  Judg- 
ment.— It  is  a  settled  doctrine  that  where  a  party  recovering  a 
judgment  or  decree  accepts  the  benefits  thereof,  voluntarily  and 


Mills,  41  Wis.  265;  Terry  j/.  Abraham, 
93  U.  S.  38. 

Stipalation. — A  stipulation  on  appeal 
to  an  intermediate  appellate  court, 
that  in  case  of  an  affirmance  "judg- 
ment absolute  shall  be  rendered 
against  defendant  and  appellant,"  pre- 
cludes an  appeal  by  appellant  to  a 
higher  tribunal.  Saling  v.  German 
Sav.  Bank  (C.  PI.),  8  N.  Y.  S'upp.  469; 
Gordon  v.  Hartman,  79  N.  Y.  22. 

Belease  of  Errors. — So  where  a  party 
by  his  acts  or  express  agreement  vol- 
untarily releases  appealable  errors  he 
waives  all  right  of  appeal.  Gurnsey 
V.  Edwards,  26  N.  H.  224;  Boyd  v. 
Crary,  35  Ind.  363;  Millar  v.  Farrar,  2 
Blackf.  (Ind.)  219;  Clark  v.  Goodwin, 
I  Blackf.  (Ind.)  74;  Miller  v.  Macklot, 
13  Ind.  219;  Bonniwell  v.  Hopson,  3 
W.  N.  C.  (Pa.)  492;  Sargeant  v.  Clark, 
108  Pa.  St.  588;  Freeman  v.  Weeks, 
45  Mich.  335;  Wilson  v.  Collins,  9 
Ala.  127.     See  article  Error,  Writ  OF. 

Agreement  not  to  Appeal. — But  an 
agreement  of  a  defendant  that  he  will 
not  appeal  does  not  bar  his  writ  of 
error  by  acting  also  as  a  release  of 
errors.  Putnam  v.  Churchill,  4  Mass. 
516. 

In  Criminal  Cases. — In  criminal  cases 
where  the  charge  is  felony  a  prisoner 
cannot  waive  a  writ  of  error.  Smith 
V.    Com.,  14  S.  &  R.  (Pa.)  69. 

Fixing  Costs. — A  stipulation  merely 
fixing  the  amount  of  costs,  and  waiv- 
ing notice  of  their  taxation  and  entry 
of  judgment,  is  not  a  waiver  of  right 
to  appeal  from  the  judgment.  Van- 
dyke V.  Weil,  18  Wis.  277. 

Mataal  Intention  Apparent. — Where  a 
mutual  intention  appears  to  settle  al! 
litigation  and  waive  the  right  of  ap- 
peal, no  appeal  can  be  taken  from  an 
order  or  judgment  entered  in  accord- 
ance therewith.  Sloane  v.  Anderson, 
57  Wis.  I2g. 

Subsequent  Orders.  —  In  Mackey  v. 
Daniel,  59  Md.  487.  it  was  held  that 
the  waiver  of  the  right  to  appeal  from 
a  decree  was  a  waiver  of  an  appeal 
from  an  order  ratifying  an  auditor's 
report  distributing  an  estate  in  ac- 
cordance therewith. 

1.  Mackey  v.  Daniel,  59  Md.  487. 


2.  Dawson  v.  Condy,  7  S.  &  R.  (Pa.) 
366. 

Transcript  of  Judgment.  —  Filing  a 
transcript  of  lien  of  judgment  in  other 
counties  to  make  it  a  lien  on  judg- 
ment is  no  waiver.  Tama  County  v. 
Melendy,  55  Iowa  395. 

Objection  Too  Late. — Where  an  appeal 
has  been  taken  from  the  action  of  a 
board  of  county  commissioners  to  the 
Circuit  Court,  and  the  cause  has  been 
tried  in  the  Circuit  Court  without  ob- 
jection, as  if  properly  appealed,  it  is 
too  late  to  object  in  the  Supreme  Court 
that  no  appeal  lay  from  the  board  of 
commissioners  to  the  Circuit  Court. 
Burnett  v.  Abbott,  51  Ind.  254. 

Judgment  by  Confession.  —  Where  a 
judgment  has  been  entered  by  con- 
fession or  consent,  the  express  right 
of  appeal  must  be  reserved  thereto, 
or  it  is  waived.  Nisbet  v.  Lawson,  i 
Kelly  (Ga.)  275;  Thompson  v.  Perkins, 
57  Me.  290;  Hughes  v.  Feeter,  23  Iowa 
547;  Miller  v.  Macklot,  13  Ind.  217. 

Where  a  judgment  confessed  con- 
tains a  release  of  errors,  the  release 
must  be  pleaded  openly.  Veach  v. 
Pierce,  6  Ind.  48;  Boyd  v.  Crary,  35 
Ind.  363. 

Where  No  Waiver.  —  The  assent  by 
stipulation  to  a  judgment  according 
with  the  facts  and  judgments  found  by 
the  court  is  not  a  waiver  of  the  right  of 
appeal.  Hall  v.  McCormick,  31  Minn. 
280;  Emery  v.  Leavey ,  144  Mass.  403 ;  or 
in  conformity  with  a  verdict,  Everett 
V.  Boyington,  29  Minn.  264. 

Judgment  by  Default. — An  appellant 
who  has  withdrawn  his  answer  can- 
not appeal  from  a  judgment  entered 
by   default.      Port  v.    Parfit,  4  Wash. 

Abandonment — Bemand. — Where  ap- 
pellees make  an  ex  parte  showing,  on 
affidavit,  that  appellants'  right  of  ap- 
peal has  been  lost  by  acquiescence,  the 
case  will  be  remanded  for  adducing 
further  proof,  on  notice  to  appellants. 
Roman  Catholic  Church  v.  Perche,  39 
La.  Ann.  223. 

When  the  right  is  clearly  shown  to 
be  waived,  appeal  will  be  dismissed. 
Altoona  Ind.  Dist.  v.  Delaware  Dist. 
Tp. ,  44  Iowa  201. 
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knowing  the  facts,  he  is  estopped  to  afterward  reverse  the  judg- 
ment  or  decree  on  error.  The  acceptance  operates  as  and  may  be 
pleaded  as  a  release  of  error.* 

Payment. — The  voluntary  acceptance  of  payment  as  performance 
of  the  judgment,  with  knowledge  of  the  facts,  estops  the  success- 
ful party  to  appeal.* 


1.  Ruckman  v.  Alwood,  44  111.  183; 
Cassell  V.  Fagin,  11  Mo.  207;  Wad- 
dingham  v.  Waddingham,  27  Mo.  App. 
608;  Bennett  v.  Van  Syckel,  18  N.  Y. 
481;  Glackin  v.  Zeller',  52  Barb.  (N. 
Y.)  152;  Com.  V.  Masonic  Temple  Co., 
87  Ky.  349;  Smith  v.  Jack,  2  W.  &  S. 
(Pa.)  103;  Schweickhart  v.  Stuewe,  75 
Wis.  159. 

"  We  think  it  a  correct  rule  of  law, 
and  well  settled  by  the  authorities, 
that  a  party  cannot  accept  the  benefits 
of  an  adjudication  and  yet  allege  it 
to  be  erroneous."  Mississippi  R.  Co. 
V.  Byington,  14  Iowa  572. 

"That  a  party  should  be  heard  to 
complain  in  this  court  of  the  imputed 
errors  committed  and  wrongs  done  him 
by  the  trial  court  which  led  to  the  judg- 
ment appealed  from,  when  he  has 
reaped  and  enjoyed  the  fruits  of  that 
judgment,  strikes  the  plainest  dictates 
of  common  sense  and  common  right  as 
intolerable."  Waddingham  v.  Wad- 
dingham, 27  Mo.  App.  607. 

In  Bennett  v.  Van  Syckel,  18  N.  Y. 
481,  it  was  said:  "The  right  to  pro- 
ceed on  the  judgment  and  enjoy  its 
fruits  and  the  right  of  appeal  were 
not  concurrent.  An  election  to  take 
one  of  these  courses  was,  therefore, 
a  renunciation  of  the  other." 

Acqtiiescence.  —  Where  defendant 
treated  the  judgment  as  valid  by 
turning  over  property  and  rents  col- 
lected, at  the  same  time  informing  the 
plaintiff's  counsel,  through  his  own 
attorney,  that  defendant's  appeal  had 
been  abandoned — held,  right  of  appeal 
lost.  Ware  v.  Morris.  42  La.  Ann. 
760. 

2.  Alabama. — Earle  v.  Reid,  25  Ala. 
463;  Shingler  v.   Martin,  54  Ala.   354. 

Connecticut. — Hawley  v.  Harrall,  19 
Conn.  142;  Whittlesey  v.  Hartford, 
etc.,  R.  Co.,  23  Conn.  421;  Hitchcock 
V.  Danbury,  etc.,  R.  Co.,  25  Conn. 
516. 

Illinois.— YiX\&  V.  Yellowhead,  80  111. 
208;  Glover  v.  Benjamin,  73  111.  42; 
Bates  V.  Ball,  72  111.  108;  Rees  v. 
Chicago,  38  111.  322;  Ruckman  v.  Al- 
wood, 44  1)1.  185;  Holtz/.  Rees.  46  111. 


181;  Hartshorn  v.  Potroflf,  89  111.  509; 
Town  V.  Blackberry.  29  111.  137. 

Indiana.  —  Newman  v.  Kizer,  120 
Ind.  258;  Monnett  v.  Hemphill,  no 
Ind.  299;  Sterne  v.  Vert,  108  Ind.  232; 
Baltimore,  etc.,  R.  Co.  v.  Johnson,  84 
Ind.  420;  Patterson  v.  Rowley,  65  Ind. 
108;  State  V.  Kamp,  in  Ind.  56;  Mc- 
Cracken  v.  Cabel,  120  Ind.  266;  Sterne 
V.  Vert,  III  Ind.  408;  Clarke.  Wright, 
67  Ind.  224;  Miller  «/.  Macklot,  13  Ind. 
219;  Test  V.  Larsh,  76  Ind.  452. 

Iowa. — Reichelt  v.  Seal,  76  Iowa  275; 
Buena Vista  County  i/.  Iowa  Falls,  etc.. 
R.  Co.,  55  Iowa  157;  Altoona  Ind. 
Dist.  V.  Delaware  Dist.  Tp.,  44  Iowa 
201;  West  V.  Fitzgerald,  72  Iowa  306; 
Mississippi,  etc.,  R.  Co.  v.  Byington, 
14  Iowa  572;  Root  V.  Heil,  78  Iowa 
436. 

Louisiana. — State  v.  Judge,  4  Rob. 
(La.)  85;  Roman  Catholic  Church  v, 
Perche,  40  La.  Ann.  201;  Stinson  v. 
O'Neal,  32  La.  Ann.  947;  Flowers  v. 
Hughes  (La.,  1894),  15  So.  Rep.  14. 

Nebraska. — Gray  v.  Smith,  17  Neb. 
682;  Harte  v.   Casteller,  38  Neb.  571. 

New  York. — Dyett  v.  Pendleton,  8 
Cow.  (N.  Y.)  326;  Clowes  v.  Dicken- 
son, 8  Cow.  (N.  Y.)  328;  Champion  r-. 
Plymouth  Cong.  Soc,  42  Barb.  (N.  Y.) 
441;  Smith  V.  Rathbun,  75  N.  Y.  I22; 
Brady  v.  Donnelly,  i  N.  Y.  126;  Mar- 
vin z/.  Marvin,  11  Abb.  Pr.  N.  S.  (N.  Y. 
Ct.  App.)  97;  Gratton  v.  Metropoli- 
tan L.  Ins.  Co.,  80  N.  Y.  281;  Carll  v. 
Oakley,  97  N.  Y.  633;  Platz  v.  Cohoes, 
8  Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.) 
392;  Dambmann  v.  Schulting,  6  Hun 
(N.  Y.)  29;  Canary  v.  Knowles,  41 
Hun  (N.  Y.)  542;  Fisher  v.  Dougherty, 
42  Hun  (N.  Y.)  166;  Taussig  v.  Hart, 
33  N.  Y.  Super.  Ct.  160;  Noble  v.  Pres- 
cott,  4  E.  D.  Smith  (N.  Y.)  139;  Wells 
V.  Danforth,  i  Code  Rep.  N.  S.  (N.  Y.) 
415;  Murphy  v.  Spaulding,  46  N.  Y. 
556;  Glackin  v.  Zeller,  52  Barb.  (N.  Y.) 
147;  Benkard  v.  Babcock,  2  Robt.  (N. 
Y.)  175;  Alexander  z/.  Alexander,  104 
N.  Y.  643;  Sherman  57.  McKeon.  38  N. 
Y.  266;  Embury  v.  Conner,  3  N.  Y. 
511;  Bennett  v.  Van  Syckel,  18  N.  Y< 
481. 
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The  rule  is  the  same  at  law  and  in  equity. 


Oregon. — Moore  v.  Floyd,  4  Ore- 
gon 260;  Edwards  v.  Perkins,  7  Ore- 
gon 149. 

Pennsylvania. — Laughlin  v.  Peebles. 
I  P.  &  W.  (Pa.)  114;  Smith  v.  Jack, 
2W.  &  S.  (Pa.)  loi;  Ullery  v.  Clark, 
18  Pa.  St.  148;  Hall  V.  Lacy,  37  Pa.  St. 
366. 

Wisconsin.  —  Webster-Glover,  etc. , 
Mfg.  Co.  V.  St.  Croix  County,  71  Wis. 
317;  Hixonz/.  Oneida  County,  82  Wis. 
515;  Bourgeois  v.  Schrage,  69  Wis. 
316;  Smith  V.  Coleman,  77  Wis.  343; 
Chapman  v.  Sutton,  68  Wis.  657, 
Burns  v.  Milwaukee,  etc.,  R.  Co.,  9 
Wis.  450. 

Other  States.— '^&€\.  v.  Toledo,  5  Ohio 
Cir.  Ct.  Rep.  203;  Atkinson  v.  Tabor, 
7  Colo.  195;  In  re  Baby's  Estate,  87 
Cal.  200;  Bolen  v.  Cumby,  53  Ark. 
514;  Lyons  v.  Bain,  i  Wash.  Ter.  482; 
Felch  V.  Oilman,  27  Vt.  38;  Albright 
V.  Oyster.  60  Fed.  Rep.  644;  Cave  v. 
Masey,  3  B.  &  C.  735,  10  E.  C.  L.  218; 
Cates  V.  West,  2  T.  R.  183;  Baddeley 
V.  Shafto,  8  Taunt.  434. 

By  Authorized  Attorney. — Acceptance 
of  payment  by  an  authorized  attorney 
is  a  sufficient  waiver.  McCracken  v. 
Cabel,  120  Ind.  266. 

Proceeding  where  Judgment  has  been 
Paid. — If  a  judgment  of  reversal  has 
been  rendered  before  the  appellate 
court  is  informed  that  such  payment 
had  been  made,  it  will,  on  being  ad- 
vised thereof,  withhold  the  certificate 
of  reversal  and  set  aside  the  judg- 
ment, if  the  money  collected  be  not, 
within  a  time  to  be  prescribed  by  it, 
paid  back  to  the  appellee.  Shingler 
V.  Martin,  54  Ala.  354;  Hall  v.  Hra- 
browski,  9  Ala.  278;  Bradford  v.  Bush, 
10  Ala.  274;  Knox  v.  Steele,  i3  Ala. 
815. 

Judicial  Sale.  —  Claiming  the  pro- 
ceeds of  a  judicial  sale  affirms  the  va- 
lidity of  it,  and  the  party  cannot 
afterward  attack  the  sale  as  a  nullity, 
unless  he  can  show  that  his  accept- 
ance was  under  an  error  of  fact.  Mas- 
sie  V.  Brady,  41  La.  Ann.  553. 

Award. — The  acceptance  of  the  re- 
sults of  an  arbitration  estops  the  suc- 
cessful party  from  reopening  the  mat- 
ter. Neal  V.  Field,  68  Ga.  534;  Gib- 
son's Appeal,  108  Pa.  St.  244. 

Payment  of  Decree. — In  Portland  Con- 
struction Co.  V.  O'Neil,  24  Oregon  54, 
it  was  held  that  a  plaintiff  who  has 
withdrawn  the  amount  of  a  decree  in 


his  favor  for  a  part  of  his  claim  after  it 
has  been  deposited  by  defendant  with 
the  clerk  of  the  court,  cannot  there- 
after reinstate  the  decree  by  returning 
the  amount  and  then  taking  an  appeal. 

Fine. — The  acceptance  of  a  fine  by 
the  state  does  not  preclude  an  appeal 
from  the  sentence  by  the  state.  State 
V.  Tait,  22  Iowa  140. 

But  where  a  defendant,  on  arraign- 
ment, pleads  guilty  and  on  judgment 
voluntarily  pays  the  fine,  he  waives  his 
right  of  appeal.  State  v.  Burthe,  39 
La.  Ann.  328. 

1.  Bourne  v.  Simpson,  9  B.  Mon. 
(Ky.)  455;  Vail  v.  Remsen,  7  Paige 
(N.  Y.)  206;  DeEgan's  Succession,  18 
La.  Ann.  62;  Holt  v.  Rees,  46  111. 
181;  Ruckman  v.  Alwood,  44  111.  185; 
Lyon  V.  Bain,  i  Wash.  Ter.  482. 

In  Bourne  v.  Simpson,  9  B.  Mon. 
(Ky.)455,  it  was  said:  "Having  used 
all  the  privileges  conferred  on  her  by 
the  decree,  she  is  too  late  in  complain- 
ing of  its  burdens,  if  any  such  exist." 

In  Alabama. — In  Alabama  it  is  held 
that  in  chancerycases, where  the  decree 
is  voluntarily  executed  by  the  par- 
ties and  the  complainant  receives  the 
money  decreed  to  him,  he  may  never- 
theless prosecute  an  appeal.  Tarleton 
V.  Goldthwaite,  23  Ala.  346. 

Sale  of  Mortgaged  Premises.  —  The 
sale  of  mortgaged  premises  by  a  mort- 
gagee under  a  decree  of  foreclosure 
does  not  estop  him  from  appealing 
from  that  part  of  the  decree  fixing  the 
personal  liability  for  a  deficiency  of 
the  proceeds  of  such  sale.  Goodlett 
V.  St.  Elmo  Investment  Co.,  94  Cal. 
298. 

By  Intervener. — An  intervener  who 
claims  a  sum  in  a  garnishee's  hands 
and  obtains  a  judgment  awarding  him 
the  surplus,  after  payment  of  the  gar- 
nishor's claim,  does  not  waive  his  right 
to  appeal  by  accepting  such  surplus. 
Funk  V.  Mercantile  Trust  Co.  (Iowa 
1893),  56  N.  W.  Rep.  496. 

Acceptance  of  Dividends.  —  Creditors 
who  receive  their  dividends"  under  a 
decree  of  a  surrogate  may  appeal 
from  the  decree,  to  reduce  the  allow- 
ance for  expenses  made  therein.  Hig- 
bee  V.  Westlake,  14  N.  Y.  288. 

Agreement  on  Verdict.  —  Where  the 
parties  agree  that  the  verdict  shall 
be  for  a  certain  sum  or  nothing,  be- 
fore submission  of  the  cause,  neither 
can  claim  on  appeal  that  the  damages 
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Conveyance. — As  where  a  party  accepts  a  conveyance  made  pur- 
suant to  the  terms  of  a  decree.* 

Or  accepts  the  sum  awaided  in  proceedings  to  condemn  land 
by  the  right  of  eminent  domain.^ 

By  Instalments. — Acceptance  of  instalments  ordered  to  be  paid 
by  the  court  on  a  judgment  or  decree  from  month  to  month 
waives  the  successful  party's  right  of  appeal  therefrom,  although 
future  instalments  are  unpaid  and  are  liable  to  change  by  order 
of  court.' 

(2)  Payment  of  Costs. — An  appellant  who  collects  or  voluntarily 
accepts  his  costs  of  action  waives  his  right  of  appeal ;  •*  and  where 
costs  are  imposed  as  conditional  to  the  grant  of  an  order  to  one 
party,  acceptance  thereof  by  the  other  precludes  his  appeal  from 
the  order, ** 

(3)  Tendering  Back  the  Money  Paid. — The  appellant  cannot 
revive  his  right  of  appeal,  lost  by  acceptance  of  payment,  by  ten- 
dering the  money  received  back  to  the  appellee.® 

are  insufficient.  Mahoney  v.  Marshall, 
2  Idaho  1174. 

Attorney's  Costs.  —  And  where  the 
parties  to  an  action  have  acknowl- 
edged satisfaction,  the  court  will  not 
hear  an  appeal  merely  to  protect 
plaintiff's  attorney's  costs.  Cock  v. 
Palmer,  19  Abb.  Pr.  (N.  Y.  Super. 
Ct.)372;  Lanque  v.  Bessy,  5  La.  Ann. 
233;  Roberts  v.  Cantrell,  3  Hayw. 
(Tenn.)  220. 

1.  O'Hara  v.  MacConneli,  93  U.  S. 
150;  Albright  v.  Oyster,  60  Fed.  Rep. 
644. 

2.  Hawley  v.  Harrall,  19  Conn.  142; 
People  V.  Mills,  109  N.  Y.  6g;  Felch 
V.  Oilman,  22  Vt.  38. 

Laying  out  Highway. — The  accept- 
ance of  damages  awarded  a  land- 
owner in  condemnation  proceedings 
estops  him  from  contesting  the  valid- 
ity of  the  highway  laid  out,  Karber  v. 
Nellis,  22  Wis.  215;  State  v.  Langes, 
29  Wis.  68;  Moore  v.  Roberts,  64  Wis. 
538;  Schatz  V.  Pfeil,  56  Wis.  429; 
Gurnsey  v,  Edwards,  26  N.  H.  229;  or 
appealing  from  the  award  as  merely 
insufficient  in  amount,  State  v.  Har- 
land,  74  Wis.  13. 

3.  Waddingham  v.  Waddingham,  27 
Mo.  App.  608,  where  it  was  said: 
"  The  judgment  is  an  entirety.  If  re- 
versed in  part  it  must  be  in  whole.  It 
cannot  be  quartered  or  in  less  degree 
subdivided.  It  must  be  accepted  as  a 
whole  or  wholly  rejected." 

4.  Miller  v.  Wright  (Supreme  Ct.), 
14  N.  Y.  Supp.  468;  Root  V.  Heil,  78 
Iowa  436,  Bryan  v.  Polk  County,  76 
Iowa  75;  Bruce  v.  Smith,  44  Ind.  i. 
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5.  Smith  V.  Coleman,  77  Wis.  348' 
Cogswell  V.  CoUey,  22  Wis.  399* 
Flanders  v.  Merrimac,  44  Wis.  621^ 
Webster-Glover,  etc.,  Mfg.  Co.  v.  St. 
Croix  County,  71  Wis.  317;  Lamprey 
V.  Henk,  16  Minn.  405;  Radway  v. 
Graham,  4  Abb.  Pr.  (N.  Y.  C.  PI.) 
468;  Lupton  V.  Jewett,  19  Abb.  Pr.  (N. 
Y.  Super.  Ct.)  320;  Lewis  v.  Irving 
F.  Ins.  Co.,  15  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.),  140,  note. 

Referee's  Fees. — So  the  payment  of 
the  fees  of  a  referee  from  time  to 
time  by  one  of  the  parties  is  im- 
proper, but  no  one  can  be  heard  to 
complain  on  appeal  who  acquiesced  by 
silence  in  the  payment  below.  Gold- 
berger  v.  Manhattan  R.  Co.,  3  Misc. 
Rep.  (N.  Y.)  441. 

Fees  in  Criminal  Case.  —  Rut  whare, 
in  an  action  for  recovery  of  fees  in 
criminal  cases  against  a  county,  some 
of  the  items  of  plaintiff's  claim  were 
disallowed,  and  plaintiff  thereon  ap- 
pealed from  the  portion  of  the  judg- 
ment adverse  to  him — held,  that  ac- 
ceptance of  fees  allowed  was  not  a 
waiver.  Bryan  v.  Polk  County,  76 
Iowa  75. 

6.  Paine  v.  WooUey,  80  Ky.  581. 
Missouri. — In   Houck   v.    Swartz,   25 

Mo.  App.  17,  it  was  held  that  one  who 
accepts  a  tender  made  in  satisfaction 
of  a  judgment  recovered  by  him  be- 
fore a  justice's  court  cannot  appeal 
from  such  judgment  without  returning 
the  money  so  received,  impliedly  rec- 
ognizing a  revival  of  the  right  of 
appeal  upon  return  of  the  sum  ten- 
dered. 
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(4)  J7idgme7it  for  Less  than  Demand. — When  the  plaintiff  is 
awarded  a  sum  less  than  that  claimed,  acceptance  of  the  sum 
adjudged  due  estops  him  from  appealing  from  the  entire  judg- 
ment,* but  not  from  so  much  of  it  as  reduces  his  demand.* 

(5)  By  Execution  of  Judgment  —  (a)  Generally. —  Enforcement 
of  the  judgment  by  execution  or  otherwise  is  a  ratification  of  its 
validity,  and  is  an  abandonment  or  waiver  of  the  right  of  ap- 
peal.^ 


Tender. — Where  the  amount  was  left 
by  the  unsuccessful  defendant  on  the 
desk  of  plaintiff's  attorney, who  refused 
to  accept  it  and  held  it  for  defendant 
— held,  no  waiver.  Alexander  v.  Jack- 
son (Cal.,  1890),  25  Pac.  Rep.  415. 

1.  Laird  v.  Griffin,  84  Wis.  286; 
Murphy  v.  U.  S.,  194  U.  S.  464;  An- 
drews V.  U.  S.,  16  Ct.  CI.  265;  Gib- 
son V.  Hall,  57  Tex.  405;  Monnett  v. 
Merz  (Super.  Ct.),  17  N.  Y.  Supp. 
380;  Souder's  Appeal,  57  Pa.  St.  498; 
Neal  V.  Field,  68  Ga.  534;  Jessup  v. 
Spears,  38  Ark.  457. 

2.  Monnett  v.  Merz  (Super.  Ct.),  17 
N.  Y.  Supp.  381;  Dyett  v.  Pendleton,  8 
Cow.  (N.  Y.)  325;  Clowes  v.  Dicken- 
son, 8  Cow.  (N.  Y.)  331;  Higbie  v. 
Westlake,  14  N.  Y.  281;  McNamara  v. 
Canada  Steamship  Co.,  16  N.  Y. 
Wkly.  Dig.  86;  Benkard  v.  Babcock, 
2  Robt.  (N.  Y.)  175;  Barker  v.  White, 
58  N.  Y.  204;  Hayes  v.  Nourse,  107 
N.  Y.  578;  Matter  of  Amsterdam 
Water  Com'rs,  36  Hun  (N.  Y.)  534; 
Souder's  Appeal,  57  Pa.  St.  498;  Upton 
Mfg.  Co.  V.  Huiske,  69  Iowa  557. 

Admission  by  Pleadings. — Where  the 
pleadings  admit  a  certain  sum  due, 
and  such  sum  has  been  voluntarily 
tendered  and  paid  after  judgment,  the 
amount  tendered  as  paid  on  the  judg- 
ment may  be  accepted  by  the  prevail- 
ing party  without  waiving  his  right  to 
appeal  from  the  decision  rejecting 
the  remainder  of  the  claims.  Port- 
land Construction  Co.  v.  O'Neil,  24 
Oregon  54;  Embry  v.  Palmer,  107  U. 
S.  8;  Morriss  v.  Garland,  78  Va.  215; 
Higbie  v.  Westlake,  14  N.  Y.  288;  Dud- 
man  V.  Earl,  49  Iowa  37;  Upton  Mfg. 
Co.  V.  Huiske,  69  Iowa  557. 

Deposit  Voluntarily  of  Additional 
Amonnts.  —  But  where  the  decision 
finds  an  additional  amount  due  besides 
that  admitted  by  the  pleadings,  the 
deposi,,  voluntarily  or  by  order  of  the 
court,  of  such  additional  amount,  and 
its  acceptance  by  the  plaintiff,  forfeits 
his  right  of   appeal.     Portland   Con- 


struction Co.  V.  O'Neil,  24  Oregon  54; 
Lyon  V.  Bain,  i  Wash.  Ter.  482. 

General  Rule. — But  as  a  general 
rule,  however,  a  party  cannot  split 
up  a  judgment  and  avail  himself  of 
the  favorable  portions  while  appeal- 
ing from  the  unfavorable  portions, 
Sperry  v.  Hillman  (C.  PI.),  13  N.  Y. 
Supp.  271;  Grunberg  z.  Blumenlahl, 
66  How.  Pr.  (N.  Y.  City  Ct.)  62;  Alex- 
ander V.  Alexander,  104  N.  Y.  643; 
Harris  v.  Taylor,  20  N.  Y.  Wkly.  Dig. 
379;  Canary  v.  Knowles,  41  Hun  (N. 
Y.)  542;  nor  can  one  who  accepts 
money  awarded  to  him  by  a  portion  of 
a  judgment  in  his  fav'or  appeal  from 
the  whole  judgment.  Laird  v.  Griffin, 
84  Wis.  286. 

In  New  York  it  is  held  that  a  party 
may  appeal  from  that  part  of  the  order 
which  is  against  him,  leaving  standing 
the  part  in  his  favor.  Mclntyre  v. 
German  Sav.  Bank,  59  Hun  (N.  Y.)  536. 

In  Chancery  Appeal. — Where  a  decree 
was  entered  in  favor  of  plaintiff  for 
less  than  he  claimed,  and  defendant 
procured  suspension  of  the  decree 
with  a  view  to  appeal,  and  before  ap- 
peal was  had  plaintiff  accepted  from 
the  defendant  satisfaction  of  the  de- 
cree, but  without  any  agreement  as  to 
the  appeal — held,  that  the  acceptance 
by  plaintiff  of  satisfaction  of  the  decree 
was  not  a  release  or  waiver  of  errors 
by  him,  and  that  he  was  not  estopped 
from  appealing.  Morriss  v.  Garland, 
78  Va.  216. 

Cross  Appeals. — Where  both  parties 
appeal  on  distinct  questions  an  ac- 
ceptance of  the  fruits  of  the  unsuc- 
cessful defendant's  appeal  does  not 
bar  the  plaintiff's  appeal.  State  v. 
Central  Pac.  R.  Co.,  21  Nev.  172. 

3.  Anglo-American  Land  Mortg., 
etc.,  Co.  V.  Bush,  84  Iowa  272;  Hin- 
trager  v.  Mahoney,  78  Iowa  537;  Root 
V.  Heil,  78  Iowa  436;  Lombard  v. 
Bush,  85  Iowa  718;  Sample  v.  Col- 
lins, 81  Iowa  23;  Reichelt  v.  Seal,  76 
Iowa  275;  Richards  v.  Osceola  Bank, 
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(b)  Partial  Satisfaction. — Partial  satisfaction  by  execution  has  been 
deemed  both  a  waiver*  and,  by  the  United  States  Supreme 
Court,  not  a  waiver  of  the  right  of  appeal.* 

d.  Inconsistent  Position. — It  is  also  an  application  of  the 
same  principle  that  a  party  cannot  occupy  inconsistent  legal  posi- 
tions.*    So  a  defendant  waives  his  right  to  appeal  from  a  decision. 

Order  Overruling  a  Demurrer, — Where 


79  Iowa  707;  State  v.  Martland,  71 
Iowa  543;  Mississippi,  etc.,  R.  Co.  v. 
Byington,  14  Iowa  572;  Smitli  v.  Jack, 
2  W.  &  S.  (Pa.)  103;  Ullery  v.  Clark, 
18  Pa.  St.  150;  Laughlin  v.  Peebles,  i 
P.  &  W.  (Pa.)  115;  De  Egan's  Succes- 
sion, 18  La.  Ann.  59;  Campbell  v. 
Orillion,  3  La.  Ann.  115;  Clements  v. 
Cassily,  3  La.  Ann.  358;  Mitchell  v. 
Lay,  3  La.  Ann.  593;  Fluhart  v.  Gold- 
ing,  7  La.  Ann.  233;  Thibodeaux  v, 
Thibodeaux,  5  La.  Ann.  598;  Flower's 
Succession,  3  La.  Ann.  292;  Cassell  v. 
Fagin,  11  Mo.  209;  Fly  v.  Bailey,  36 
Tex.  119;  Knapp  v.  Brown,  45  N.  Y. 
209;  Glacklin  v.  Zeller,  52  Barb.  (N. 
Y.)  152;  Paine  v.  Woolley.  80  Ky.  568. 
"  A  plaintiff  in  error  *  *  *  is  under 
no  necessity  of  suing  out  execution 
to  enforce  his  judgment  and  receive 
satisfaction  of  it,  and  if  by  his  own 
voluntary  act  he  extinguishes  his 
judgment,  what  is  there  on  which  a 
writ  of  error  can  operate?"  Cassell 
V.  Fagin,  11  Mo.  207. 

The  right  of  an  appellant  to  appeaJ 
from  that  portion  of  a  decree  relat- 
ing to  a  judgment  deficiency  is  not 
waived  by  foreclosure  and  sale  of 
premises  mortgaged.  Goodlett  v,  St. 
Elmo  Investment  Co.,  94  Cal.  297. 
But  the  right  to  appeal  from  a  judg- 
ment of  foreclosure  is  waived  by  gen- 
eral execution  and  sale  of  the  mort- 
gaged premises.  Anglo-American 
Land  Mortg.,  etc.,  Co.  v.  Bush,  84 
Iowa  272. 

After  Supersedeas. — Levy  by  execu- 
tion after  the  supersedeas  has  com- 
menced to  operate  is  no  bar  to  writ  of 
error.  U.  S.  v.  Dashiel,  3  Wall.  (U. 
S.)  702;  Dudley  v.  Stokes,  2  W.  Bl. 
1183. 

hSXvc  Filing  Transcript. — Where  exe- 
cution was  issued  after  the  transcript 
and  abstract  were  filed,  and  noth- 
ing was  recovered  thereon — held,  no 
waiver.     Hornish  z/.  Peck,  53  Iowa  157. 

1.  Stinson   v.  O'Neal,   32  La.   Ann. 

947- 

2.  U.  S.  V.  Dashiel,  3  Wall.  (U.  S.) 
702,  three  justices  dissenting. 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Swin- 
ney,  91  Ind.  403. 


a  party  answers  he  waives  his  appeal 
from  an  order  overruling  a  demurrer 
to  the  complaint.  Brady  ?/.  Donnelly, 
I  N.  Y.  126;  McElwain  v.  Willis,  9 
Wend.  (N.  Y.)  548. 

Benewal  of  Motion.  —  And  where  a 
motion  is  renewed  under  a  lease  given, 
the  party  renewing  the  motion  cannot 
appeal  from  a  denial  of  the  first  mo- 
tion. Noble  V.  Prescott,  4  E.  D. 
Smith  (N.  Y.)  139. 

Beference. — Trial  of  a  cause  under 
an  order  of  reference  is  a  waiver  of 
the  right  to  appeal  therefrom.  Ubsdell 
V.  Root,  3  Abb.  Pr.  (N.  Y.  C.  PI.) 
142. 

Order  to  Uake  Pleading  More  Certain. 
The  right  to  appeal  from  an  order  to 
make  a  complaint  more  definite  and 
certain  is  not  lost  by  service  of  an  an- 
swer before  the  appeal  is  actually 
taken.     Peart  v.   Peart,  48    Hun  (N. 

Y.)79- 

Reopening  Order. — A  party  who  ap- 
peals from  an  order  does  not  waive 
his  right  to  move  that  the  order  be 
reopened.  Belmont  v.  Erie  R.  Co., 
52  Barb.  (N.  Y.)  637. 

Proceedings  to  Impeach. — A  bill  to  im- 
peach a  decree  for  fraud,  introducing 
matters  that  do  not  appear  on  the  face 
of  the  record,  is  not  a  bar  to  a  writ  of 
error.     Stunz  v.  Stunz,  131  III.  210. 

Proceedings  to  Vacate. — A  petition  to 
vacate  and  modify  a  judgment  be- 
cause of  errors  in  the  judgment  or  pro- 
ceedings does  not  bar  an  appeal. 
Blackwell  v.  McBride,  14  Ky.  L.  Rep. 
760. 

Filing  Another  Suit. —  Filing  another 
suit  for  the  same  cause  of  action  al- 
leged in  a  suit  (from  a  judgment  in 
which  an  appeal  has  been  taken  by 
the  plaintiff)  will  not  be  construed  as 
an  acquiescence  in  the  first  judgment, 
and  an  abandonment  of  the  right  to 
appeal  therefrom.  Meyer  v.  Schur- 
bruck,  37  La.  Ann.  373. 

Contempt. — The  fact  that  one  is  in 
contempt  for  refusing  to  obey  an  or- 
der does  not  bar  his  right  of  appeal 
from  the  same  order.  State  v.  Field, 
37  Mo.  App.  83. 
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by  his  election  to  review  it  in  the  trial  court  ;^  or  from  an  order 
denying  a  motion  for  judgment  on  the  verdict,  by  obtaining  an 
order  setting  aside  the  verdict  and  granting  a  new  trial. ^  And 
where  a  party  voluntarily  dismisses  his  case,  he  cannot  prosecute 
an  appellate  proceeding  to  review  it.* 

Abandonment.— So  a  withdrawal  of  an  appeal,  or  the  neglect  to 
perfect  or  prosecute  it,  may  operate  as  a  waiver.*  (See  infra, 
VI.,  Dismissal  of  Appeal.) 

e.  Entry  of  Judgment. — The  mere  entry  of  judgment  at  ap- 
pellanfs  request,  in  order  to  facilitate  an  appeal,  does  not  operate 
as  a  waiver  of  the  right.* 


Entry  of  Replevin  Bail. — The  defendant 
in  a  judgment  is  not  precluded   by  an 
entry  of  replevin  bail  from   prosecut 
ing   an  appeal.      Hyer  v.   Norton,  26 
Ind.  269. 

In  Criminal  Case. — The  right  of  ap- 
peal is  not  waived  in  a  criminal  case 
by  a  subsequent  motion  in  the  lower 
court  to  strike  out  an  execution.  Avi- 
rett  V.  State,  76  Md.  510. 

1.  Wilson  V.  Roberts,  38  Neb.  206; 
Indiana  Mut.  F.  Ins.  Co.  v.  Routledge, 
7  Ind.  25;  Harvey  v.  Fink,  in  Ind. 
249;  Com.  V.  Masonic  Temple  Co.,  87 
Ky.  349. 

Bill  by  Infants. — The  pendency  of  a 
bill  by  infants  to  impeach  a  decree 
against  them  lor  fraud  and  also  for 
errors  apparent  on  the  face  of  the 
record,  in  which  persons  other  than 
those  in  the  prior  suit  were  made  par- 
ties, was  held  no  ground  for  dismiss 
ing  or  abating  a  writ  of  error  sued 
out  to  reverse  the  same  decree,  as  the 
matters  set  up  in  the  bill  were  the  same 
as  those  involved  in  the  writ  of  error, 
and  for  the  further  reason  that  the 
parties  in  the  suit  were  not  identical. 
Stunz  V.  Stunz,  131  111.  210. 

Newly  Discovered  Evidence.  —  The 
pendency  of  a  bill  of  review  on  the 
sole  ground  of  after-discovered  evi- 
dence will  not  prevent  an  appellant 
from  prosecuting  his  appeal  in  this 
court  from  the  decree  sought  to  be  re- 
viewed, as  the  questions  presented  to 
the  two  tribunals  by  the  separate 
proceedings  are  entirely  distinct,  and 
no  confusion  can  arise  from  their  sep- 
arate determination.  Gillespie  v.  Al- 
len, 37  W.  Va.  675. 

2.  Schwerickhart  v.  Stuewe,  75  Wis. 

159- 

8.  Mott  V.  Hill,  7  Ga.  79;  Kent  z-. 
Hunter,  9  Ga.  207;  Dannelly  r.  Speer, 
7  Ga.  277. 

Abandonment  of  Soit. — Nor  can  a 
plaintiff  who  voluntarily  abandons  nis 


suit  appeal    from  a  decision  therein. 
State  Bank  v.  Hayes,  3  Ind.  400. 

4.  Jenkins  v.  Bonds,  3  La  Ann.  339; 
Collins  V.  Monticon,  9  La.  Ann.  39; 
Brickell  v.  Conner,  10  La.  Ann.  235^ 
Denil  v.  Martel,  10  La.  Ann.  643; 
Ward  V.  HoUins.  14  Md.  158. 

Dismissal  of  Condemnation  Proceeding, 
— Appellant  appealed  from  a  judg- 
ment obtained  by  appellee  for  the 
taking  of  lands  for  railroad  purposes. 
Appellee  appealed  from  an  order  be- 
low dismissing  condemnation  pro- 
ceedings. Appellant's  plea  in  bar  to 
the  latter  appeal  was  sustained.  Held, 
no  waiver  of  his  right  to  prosecute 
the  former  appeal,  the  court  saying: 
"  There  has  been  no  election  between 
inconsistent  positions.  The  appellant 
had  two  distinct  rights,  both  self-ex- 
istent— one  to  continue  his  assault 
upon  the  judgment  by  maintaining 
the  appeal,  the  other  to  demand  that 
appellee  be  confined  to  one  action. 
These  are  independent  rights."  Pitts- 
burgh, etc.,  R.  Co.  V.  Swinney,  91 
Ind.  403. 

6.  It  is  not  equivalent  to  a  judg- 
ment by  consent.  Stevenson  v.  Mat- 
teson,  13  Mont.  loS;  Randall  v.  New 
Orleans,  etc.,  R.  Co.,  45  La.  Ann. 
778. 

The  fact  that  a  judgment  was  signed 
on  motion  of  the  appellant  in  order  to 
take  an  appeal  does  not  constitute 
a  waiver.  Randall  v.  New  Orleans, 
etc.,  R.  Co..  45  La.  Ann.  778. 

In  Action  against  Husband  and  Wife. 
—  In  a  joint  action  against  husband 
and  wife  seeking  to  subject  the  wife's 
statutory  property  to  the  payment  of 
a  debt  for  necessary  family  supplies 
sold  and  delivered,  judgment  on  de- 
xnurrer  Deing  rendered  for  the  wife, 
the  plaintiff  does  not  waive  his  right 
to  appeal  from  this  judgment  by  tak- 
ing judgment  against  the  husDand, 
Ernst  V.  Hollis,  89  Ala.  638. 


180 


Parties  to 


APPEALS. 


Appellate  Proceedings. 


/.  Orders. — The  same  principle  applies  to  orders.*  A  party 
cannot  accept  the  advantages  of  an  order  and  at  the  same  time 
prosecute  an  appeal  therefrom.* 

g.  Payment  of  Judgment  by  Appellant.— Payment  of  a 
collectible  judgment  rendered  by  a  court  of  competent  jurisdic- 
tion is  involuntary,  and  does  not  bar  the  appeal  of  the  unsuccess- 
ful party  below ;  ^   as  payment  to  prevent  the  sale  of   property 


1.  Matter  of  Amsterdam  Water 
Com'rs,  36  Hun  (N.  Y.)  535. 

A  party  cannot  proceed  with  the 
order  and  also  take  an  appeal.  Vail 
v.  Remsen,  7  Paige  (N.  Y.)  206, 

2.  Knapp  v.  Brown,  45  N.  Y.  207; 
Benkard  v.  Babcock,  27  How,  Pr, 
<N.  Y.  Super.  Ct.)  391. 

Conditional  Orders. — The  rule  applies 
to  conditional  orders  when  the  bene- 
fits and  advantages  are  connected 
with,  or  in  some  manner  made  depend- 
ent on,  other  provisions  objected  to  on 
appeal.  Matter  of  Amsterdam  Water 
■Com'rs,  36  Hun  (N.  Y.)  535;  Bennett  z'. 
Van  Syckel,  18  N.  Y.  481;  Knapp  v. 
Brown,  45  N.  Y.  207;  Genet  v.  Daven- 
port, 59  N.  Y.  648;  Murphy  v.  Spauld- 
Ing,  46  N.  Y.  556. 

Where  No  Inconsistency. — But  where 
there  is  no  inconsistency  in  accepting 
the  terms  of  an  order  and  at  the  same 
time  appealing,  there  is  no  waiver, 
as  the  acceptance  by  a  plaintiff  of  the 
terms  of  an  order  providing  that  on 
payment  of  costs  plaintifif  have  leave 
to  withdraw  a  juror  and  move  at 
special  term  for  leave  to  amend  a  com- 
plaint, and,  in  case  of  denial  of  the 
order,  the  complaint  to  be  dismissed 
with  costs,  does  not  estop  the  plain- 
tiff from  appealing  from  the  judgment 
dismissing  the  complaint  on  denial 
of  motion  to  amend,  as  having  accepted 
its  rendition  as  one  of  the  conditions 
of  the  withdrawal  of  a  juror  and  per- 
mission to  move  for  amendment.  De 
-Camp  V.  Mclntire,  115  N.  Y.  258. 

3.  Erwin  v.  Lowry,  7  How.  (U.  S.) 
184;  Hayes  v.  Nourse,  107  N.  Y.  579, 
Peyser  v.  New  York,  70  N.  Y.  497, 
Clark  V.  Pinney,  6  Cow.  (N.  Y.)  297; 
Sturges  V.  Allis,  10  Wend.  (N.  Y.) 
355:  Perry  v.  Woodbury,  (C.  PI.)  17 
N.  Y.  Supp.  530;  Austin  v.  Wauful 
(Supreme  Ct.),  13  N.  Y.  Supp.  184; 
Burch  V.  Newbury,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  145;  Champion  v.  Ply- 
mouth Cong.  Soc,  42  Barb.  (N.  Y.) 
441;  Mann  v.  ^Etna  Ins.  Co.,  38  Wis. 
114;  Sloane  v.  Anderson,  57  Wis.  124; 
Chapman    v.    Sutton,    68    Wis.     657. 


Hixon  V.  Oneida  County,  82  Wis.  515; 
Sample  v.  Collins,  81  Iowa  23;  Ernst 
V.  Hollis,  89  Ala.  638. 

Costs. — Payment  of  costs  by  the 
losing  party  does  not  debar  from  an 
appeal  from  the  decision  or  order. 
Burch  V.  Newbury,  4  How.  Pr.  (N.  Y. 
Supreme  Ct.)  145. 

Where  Payment  is  a  Waiver. — Where 
such  payment  is  by  way  of  compro- 
mise or  agreement  not  to  take  an  ap- 
peal it  constitutes  a  waiver.  Hayes 
V.  Nourse,  107  N.  Y.  578. 

In  Peyser  v.  New  York,  70  N.  Y. 
497,  it  was  said:  "  Coercion  by  law  is 
where  a  court,  having  jurisdiction  of 
the  person  and  the  subject-matter,  has 
rendered  a  judgment  which  is  collect- 
ible in  due  course.  There  the  party 
cast  in  judgment  may  not  resist  the 
execution  of  it.  His  only  remedy  is 
to  obtain  a  reversal,  if  he  may.  for 
error  in  it.  As  he  cannot  resist  the 
execution  of  it,  when  execution  is  at- 
tempted he  may  as  well  pay  the 
amount  at  one  time  as  at  another  and 
save  the  expense  of  delay." 

"  It  is  not  necessary  for  the  preser- 
vation of  the  right  of  appeal  that  the 
party  should  make  a  vain  and  profit- 
less opposition  to  the  execution  un- 
founded in  law  or  rights,  and  which 
could  meet  no  fate  but  a  summary  dis- 
missal at  his  cost."  Factors',  etc., 
Ins.  Co.  V.  New  Harbor  Protection  Co., 
37  La.  Ann.  233. 

Creditor's  Suit.  —  As  where  the  ap- 
pellant pending  an  appeal  pays  the 
amount  thereof  in  settlement  of  a 
creditor's  suit,  commenced  to  enforce 
the  same.  Chapman  v.  Sutton,  68 
Wis.  657. 

By  Bidders  at  Execution  Sale. — So 
where  appellants  had  appealed  at  sale 
of  their  property  under  execution  and 
became  bidders  therefor — held,  no 
waiver.  Factors',  etc.,  Ins.  Co.  v. 
New  Harbor  Protection  Co.,  37  La. 
Ann.  233. 

Payment  of  Tax. — The  voluntai  y  pay- 
ment by  an  executor  of  a  collateral  in- 
heritance  tax   due    from   a  testator's 
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under  execution.* 

Conveyance. — Or  making  a  conveyance  under  orders  of  the  court.* 

Costs. — Or  payment  of  costs  awarded  against  an  unsuccessful 
party.^ 

h.  By  Escaped  Prisoner. — A  prisoner  who  makes  his  escape 
after  appealing  from  a  judgment  of  conviction  against  him  waives 
his  appeal  and  it  will  be  dismissed.* 

3.  Joint  Parties — a.  The  General  Rule. — All  the  parties 
against  whom  a  joint  judgment  is  rendered  must  be  joined  as 
co-appellants  on   an   appeal  taken  by  one  or   more   of   them  ;* 


estate  does  not  estop  the  common- 
wealth from  appealing  from  the  de- 
cree ordering  its  payment.  Common- 
wealth's Appeal,  128  Pa.  St.  603. 

Compliance  with  Orders  Levying  Tax. — 
So  where  a  judgment  was  rendered 
against  a  board  of  supervisors  in  a 
mandamus  proceeding,  directing  them 
to  levy  a  tax  for  school  purposes, 
the  voluntary  compliance  with  the 
mandate  of  the  court  estops  the  su- 
pervisors to  appeal.  San  Diego  School 
Dist.  V.  San  Diego  County,  97  Cal.  438. 

1.  Grim  v.  Semple,  39  Iowa  570; 
Burrows  v.  Stryker,  45  Iowa  700;  Pren- 
tice V.  Chewning,  i  Rob.  (La.)  70; 
Johnson  v.  Clark,  29  La.  Ann.  762; 
Factors',  etc.,  Ins.  Co.  v.  New  Harbor 
Protection  Co.,  37  La.  Ann.  233;  Jack- 
son V.  Michie,  33  La.  Ann.  723;  Alter 
V.  Pickett,  24  La.  Ann.  513;  Yale  v. 
Howard,  24  La.  Ann.  458;  State  v. 
Brown,  29  La.  Ann.  862;  Johnson  v. 
Clark,  29  La.  Ann.  762;  Leggett 
V.  Peet,  I  La.  Ann.  296;  Verges  v. 
Gonzales,  33  La.  Ann.  410;  Dicken- 
sheets  v.  Kaufman,  28  Ind.  251;  Bruce 
V.  Smith,  44  Ind.  i;  Hyer  v.  Norton, 
26  Ind.  269;  Armes  v.  Chappel,  28  Ind. 
469;  Dickensheets  v.  Kaufman,  29 
Ind.  154;  Hill  r/.  Starkweather,  30  Ind. 
434;  Belton  V.  Smith,  45  Ind.  291;  Ed- 
wards V.  Perkins,  7  Oregon  149. 

Voluntary  Payment.— In  Borgalthous 
V.  Farmers',  etc..  Ins.  Co.,  36  Iowa 
250,  and  Hipp  v.  Crenshaw,  64  Iowa 
404,  it  was  held  that  the  voluntary  pay- 
ment of  a  judgment  annuls  the  right 
to  appeal. 

Iowa. — In  Iowa  under  statutory  pro- 
visions an  action  to  enjoin  execution 
of  the  judgment  is  a  waiver  of  the 
right  of  appeal.  Gordon  v.  Ellison, 
9  Iowa  317. 

2.  O'Hara  v.  McConnell,  93  U.  S. 
150. 

3.  Brinkerhoff  v.  Elliott,  43  Mo. 
App.  185. 


Tax. — But  payment  of  a  tax  by  com- 
plainant, after  dismissal  of  a  suit  to 
enjoin  its  collection,  was  held,  in 
Singer  Mfg.  Co.  v.  Wright,  141  U.  S. 
696,  to  be  a  waiver  of  right  of  appeal. 

Stipulation  for  Judgment  Absolute. — 
Giving  a  stipulation  for  judgment  ab- 
solute, in  case  of  affirmance  by  the 
general  term,  precludes  an  appeal  to 
the  Court  of  Appeals.  Saling  v.  Ger- 
man Sav.  Bank  (C.  PL),  8N.  Y.  Supp. 
469. 

Performance  by  Guardian. — Voluntary 
performance  of  a  decree  by  the  guard- 
ian of  an  insane  person  does  not  affect 
the  latter's  right  to  appeal,  where  the 
guardian  was  not  a  party  to  the  lit- 
igation. Tiffany  v.  Tiffany,  84  Iowa 
122. 

Acquiescence  of  a  Portion  of  Plaintiffs. 
— The  acquiescence  of  a  part  of  the 
appellants  in  the  judgment  appealed 
from  is  no  reason  for  dismissing  the 
appeal  as  to  the  rest.  Vredenburg  v. 
Behan,  32  La.  Ann.  561. 

4.  Wilson  V.  Com.,  10  Bush  (Ky.) 
526;  Norton  v.  Com.,  78  Ky.  501;  Tay- 
lor V.  State,  3  Tex.  App.  387;  Moore 
V.  State,  44  Tex.  595;  State  z'.  Porter, 
41  La.  Ann.  402. 

Seasonable  Time  for  Becapture. — The 
escape  is  not  ground  for  dismissal 
until  after  a  reasonable  time  for  the 
recapture  or  surrender  of  the  appel- 
lant into  custody,  and  the  court  will 
hear  the  appeal  if  the  prosecution  so 
request,  notwithstanding  the  escape. 
Moore  v.  State,  44  Tex.  595.  See  also 
Taylor  v.  State,  3  Tex.  App.  387. 

5.  Alabama. — Billinsleaw.  Abercrom- 
bie,  2  Stew.  &  P.  (Ala.)  24;  Moore  v. 
McGuire,  26  Ala,  463;  Tombeckbee 
Bank  v.  Freeman,  Minor  (Ala.)  285; 
Deslonde  v.  Carter,  28  Ala.  543;  Swift 
V.  Hill,  I  Port.  (Ala.)  277;  Harper  v. 
Bibb,  45  Ala.  670;  Millsap  v.  Stanley, 
50  Ala.  319;  Thompson  v.  Campbell, 
52  Ala.  583;  Thompson  v.  Campbell. 
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although   statutes  sometimes  provide  that   an   appeal  may  be 
taken  by  any  one  or  more  of  the  parties  to  a  judgment  or  decree. 


57  Ala.  183;  Huckabee  v.  Nelson,  54 
Ala.  12;  Garlick  v.  Dunn,  42  Ala.  404. 

Florida. — Standley  v.  jaffray,  13 
Fla.  596;  Knight  v.  Weiskopf,  20  Fla. 
140. 

Illinois. — Norton  v.  Cogswell,  35  III. 
App.  567;  Howard  v,  Costello,  31  111. 
App.  612;  Mclntyre  v.  Sholty,  139  111. 
171. 

Kansas. — Barber  Asphalt  Paving 
Co.  V.  Botsford,  50  Kan.  331;  Ex  p. 
Polster,  ID  Kan.  204;  Armstrong  v. 
Durland,  11  Kan.  15;  Hodgson  v. 
Billson,  II  Kan.  357;  Bassett  v.  Wood- 
ward, 13  Kan.  341;  Richardson  v. 
McKim,  20  Kan.  346;  Thompson  v. 
Wheeler,  etc.,  Mfg.  Co.,  20  Kan.  480; 
Browne's  Appeal,  30  Kan.  331;  Sta- 
tionery, etc.,  Co.  V.  Hentig,  31  Kan. 
322;  McPherson  v.  Storch,  49  Kan.  313. 

Kentucky. — Callaghan  v.  Carr,  i  A. 
K.  Marsh.  (Ky.)  22;  Barr  v.  Stevens, 
I  Bibb  (Ky.)  292;    Carr  v.  Callaghan, 

3  Litt.  (Ky.)  365. 

Mississippi. — Duval  v.  Cox,  5  How. 
(Miss.)  12;  Saunders  v.  Saunders,  49 
Miss.  327;  Green  v.  Planters'  Bank,  3 
How.  (Miss.)  43;  Whitworth  v.  Car- 
ter, 41  Miss.  639;  Hoggatt  v.  Ferrall, 
41  Miss.  642;  Henderson  v.  Wilson,  4 
Smed.  &  M.  (Miss.)  732;  Preira  v. 
Silva,  4  Smed.  &  M.  (Miss.)  735; 
Thomas  v.  Wyatt,  9  Smed.  &  M. 
(Miss.)  308;  Dorse y  !>.  Merritt,  6  How. 
(Miss.)  390. 

Missouri. — Perry  v.  Block,  i  Mo. 
484;  Fagan  v.  Long,  30  Mo.  222. 

Nebraska. — Curten  v.  Atkinson,  29 
Neb.  612;  Wolf  V.  Murphy,  21  Neb. 
472;  Hendrickson  f.  Sullivan,  28  Neb. 
790;  Smith  V.  Shaffer,  29  Neb.  656; 
Lepin  v.  Paine,  18  Neb.  626;  McPher- 
son V.  Wiswell,  16  Neb.  627;  Wilcox 
V.  Raben,  24  Neb.  368. 

North  Carolina. — Hicks  v.   Gilliam, 

4  Dev.  (N.  Car.)  217;  Dunns  v.  Jones, 
4  Dev.  &  B.  (N.  Car.)  154;  Stephens  z/. 
Batchelor,  I  Ired.  (N.  Car.) 60;  State  z/. 
Moore  County  Justices,  2  Ired.  (N. 
Car.)  430;  Kelly  v.  Muse,  11  Ired.  (N. 
Car.)  182;  Lynch  v.  Johnson,  11  Ired. 
(N.  Car.)  225;  McMillan  v.  Davis,  7 
Jones  (N.  Car.)  218;  Stiner  v.  Caw- 
thorn,  4  Dev.  &  B.  (N.  Car.)  501;  Otey 
V.  Rogers,  4  Ired.  (N.  Car.)  534;  Don- 
nell  V.  Shields,  8  Ired.  (N.  Car.)  371; 
Smith  V.  Cunningham,  8  Ired.  (N. 
Car.)  460;  Jackson  v.  Hampton,  10 
Ired.  (N.  Car.)  579;    Mastin   v.    Por- 


ter, 10  Ired.  (N.  Car.)  i;  Wilkinson  v. 
Gilchrist,  5  Ired.  (N.  Car.)  228. 

Other  States. — Hunderlock  v.  Dun- 
dee Mortg.,.etc.,  Invest.  Co.,  88  Ind. 
139;  Curry  v.  Stokes,  12  R.  I.  52; 
Black  V.  Kirgan,  15  N.  J.  L.  45;  Pat- 
terson V.  Butterworth,4  Yerg.  (Tenn.) 
158. 

United  States. — Owings  v.  Kincan- 
non,  7  Pet.  (U.  S.)  399;  Wilson  v. 
New  York  L.  &  F.  Ins.  Co.,  12  Pet. 
(U.  S.)  140;  Smyth  v.  Strader,  12  How. 
(U.S.)  327;  Davenport  v.  Fletcher,  16 
How.  (U.  S.)  142;  Mussina  v.  Cavazos, 
20  How.  (U.S.)  280;  Clifton  v.  Sheldon, 
23  How.  (U.  S.)  481:  Hampton  v. 
Rouse,  13  Wall.  (U.  S.)  187;  Simpson 
V.  Greeley,  20  Wall.  (U.  S.)  152;  Fei- 
belman  v.  Packard,  108  U.  S.  15;  Will- 
iams V.  U.  S.  Bank,  11  Wheat.  (U.  S.) 
414;  O'Dowd  V.  Russell,  14  Wall. 
(U.  S.)  402;  Deneale  v.  Stump,  8  Pet. 
(U.  S.)  526. 

Provisions  as  to  Civil  Actions  Applied. 
— Where  there  are  no  statutesprescrib- 
ing  how  parties  on  appeal  may  be 
brought  in,  the  general  statutory  pro- 
visions as  to  parties  in  civil  actions 
apply.  In  Wolf  v.  Murphy,  21  Neb. 
472,  it  was  said  :  "  All  the  defendants 
to  a  joint  judgment  are  necessary  par- 
ties to  a  petition  filed  by  one  of  their 
number  to  reverse  it,  and  may  be  made 
so,  as  plaintiffs  or  defendants,  in  con- 
formity with  the  provisions  of  the  code 
as  to  parties  in  civil  actions."  See 
Notice  of  Appeal,  infra. 

Time. — All  the  parties  to  a  joint 
judgment  or  decree  must  be  made 
parties  to  the  appeal  within  the  stat- 
utory period  allowed  for  taking  an 
appeal.  Custen  v.  Atkinson,  29  Neb. 
612;  Wolf  V.  Murphy,  2i  Neb.  472; 
Hendrickson  v.  Sullivan,  28  Neb.  790; 
Smetters  v.  Rainey,  140  Ohio  St.  287; 
Simpson  v.  Greeley,  20  Wall.  (U.  S.) 
152;  Holloran  v.  Midland  R.  Co.,  129 
Ind.  274.  See  Time  for  Taking  an 
Appeal,  infra. 

When  not  Dismissed. — Where  one  of 
several  coparties  to  a  judgment  ap- 
peals to  an  intermediate  court,  and 
from  its  judgment  to  the  court  of  last 
resort,  it  is  held  that  the  latter  will  not 
dismiss  for  lack  of  jurisdiction.  Stiner 
V.  Cawthorn,  4  Dev.  &  B.  (N.  Car.) 
501;  Donnell  v.  Shields,  8  Ired.  (N, 
Car.)  371;  Smith  v.  Cunningham,  8 
Ired.  (N.  Car.)  460. 
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and  that  such  judgment  or  decree  shall  remain  in  full  force  as 


When  Bight  of  Appeal  Lost  as  to 
Some. — Where  the  right  of  appeal  is 
lost  as  to  a  portion  of  the  parties  to  a 
joint  judgment,  an  appeal  may  never- 
theless be  taken  by  the  rest.  Peer 
V.  Cookeron,  14  N.  J.  Eq.  361. 

In  Proceedings  Supplemental  to  Execu- 
tion.—  In  proceedings  supplemental  to 
execution  defendants  joined  in  a  plea 
in  abatement,  to  which  plaintiff  re- 
plied, and  the  trial  court  sustained  the 
reply.  Held,  that  all  the  defendants 
must  be  joined  in  an  appeal  taken  by 
any  one.  Hale  v.  Miller,  131  Ind. 
80. 

Judgment  by  Default. — A  defendant 
who  has  suffered  a  judgment  to  be 
taken  by  default  is  a  necessary  party 
to  an  appeal  by  his  codefendant. 
Indianapolis  Piano  Mfg.  Co.  v.  Caven, 
58  Ind.  328. 

Judgment  Setting  Aside  a  Will. — All 
the  legatees  must  be  joined  on  an  ap- 
peal by  any  one  from  a  judgment  set- 
ting aside  a  will.  Washburn  v.  Kline, 
47  Ind.  128. 

Mississippi. — An  appeal  from  a  de- 
cree of  Probate  Court  may  be  taken  in 
the  name  of  one  of  the  parties  to 
decree.  Porter  v.  Porter,  7  How. 
(Miss.)  106,  overruling  Duvall  v.  Cox, 
5  How.  (Miss.)  12. 

In  Idaho  one  or  more  of  several  co- 
defendants  may  prosecute  a  writ  of 
error  without  joining  the  remaining 
coparties.  Alexander  v.  Leland,  i 
Idaho  425. 

Sureties. — Sureties  must  join  in  an 
appeal  by  one  of  them  from  a  judg- 
ment on  a  replevin  bond.  Thomas  v. 
Wyatt,  9  Smed.  &  M.  (Miss.)  308. 

Ejectment. — All  defendants  in  a  judg- 
ment in  ejectment  must  join  on  ap- 
peal, or  there  must  be  notice  and  sev- 
erance. Knight  V.  Weiskopf,  20  Fla. 
140;  Standley  v.  Jaffray,  13  Fla.  596. 

Defendant  Dismissed. — A  defendant  as 
to  whom  an  original  bill  has  been  dis- 
missed cannot  join  in  an  appeal  taken 
by  codefendant.  Barrett  v.  Carter,  69 
Miss.  593;  In  re  Allen's  Will,  25  Mich. 

39- 

Forcible  Entry  and  Detainer. — In  ac- 
tion of  forcible  entry  and  detainer,  if 
one  joint  defendant  appeals  he  is  held 
to  appeal  for  all,  and  all  may  appear 
and  plead.  Hurlbutt  v.  Meachum,  2 
Tyler  (Vt.)  397. 

Public  Officer. — A  public  officer  may 
join   with  his   successors   in  office  in 


appealing  from  a  peremptory  man- 
damus awarded  against  them.  State 
V.  Wolfrom,  25  Wis.  468. 

Trustee  and  Cestui  que  Trust. —  In 
suit  by  cestui  que  trust  all  trustees 
should  be  made  parties.  Hutchinson 
V.  Ayres,  117  III.  558. 

Temporary  Administrator. — On  appeal 
from  a  decree  of  foreclosure  in  favor 
of  an  executor,  the  temporary  adminis- 
trator appointed  during  the  pendency 
of  the  action  should  be  made  a  party. 
Iowa  L.  &  T.  Co.  V.  Holderbaum,  86 
Iowa  I. 

Joinder  of  One  not  a  Party. — An  ap- 
peal by  a  party  in  an  action  is  not  in- 
validated by  joining  one  who  is  not 
a  party.  Walker  v.  Gibson,  35  111. 
App.  49. 

Failure  of  One  Codefendant. — The 
failure  of  one  codefendant  to  appeal 
does  not  prevent  an  appeal  by  another. 
Detroit  Sav.  Bank  v.  Truesdail,  38 
Mich.  430. 

By  Infant. — An  infant  must  join  his 
guardian,  or  the  appeal  will  be  dis- 
missed on  motion.  Whitaker  v.  Pat- 
ton,  I  Port.  (Ala.)  9. 

Next  Friend. — But  he  may  prosecute 
such  appeal  by  his  next  friend,  pro- 
vided such  person  give  proper  secu- 
rity. Ridgeley  v.  Bennett,  13  Lea 
(Tenn.)  206. 

Waiver. — A  joinder  in  error  is  a 
waiver  of  a  writ  defective  from  failure 
to  join  guardian.  Williamson  v. 
Johnston,  4  T.  B.  Mon.  (Ky.)  253;  Mc- 
Clay  V.  Norris,  9  111.  370. 

Nonresident.  —  A  general  guardian 
may  appeal  for  a  nonresident  defend- 
ant. Foster  v.  Hammond,  37  Wis. 
185. 

By  Portion  of  Plaintiffs. — Where  a 
writ  of  error  has  been  prosecuted  by 
several  appellants  a  portion  of  them 
may  dismiss  the  suit  as  to  them- 
selves, and  the  remaining  appellants 
may  prosecute  alone.  Thorp  v.  Thorp, 
40  111.  113. 

Nonjoining  Party  no  Belief. — When  a 
party  interested  does  not  take  or  join 
in  an  appeal,  he  cannot  be  heard  by  \ 
the  appellate  court  or  share  in  the  re- 
lief granted  by  it.  Jackson  v.  Hos- 
mer,  14  Mich.  88;  Herron's  Succession, 
32  La.  Ann.  835;  Huff  v.  Olmstead,  67 
Iowa  598;  Alexander  v.  Buffington,  66 
Iowa  360;  Devoe  v.  Hall,  60  Iowa  749; 
Butler  t/.  Barkley,  67  Iowa  491;  Pace 
v.  Heinley,  85  Iowa  733;  Fisk  v.   Chi- 
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to  those  not  appealing.*     This  rule  obtains  with  equal  force  at 
law  and  in  equity.* 

Eeason  of  Kule. — The  rule  is  elementary  in  appellate  procedure,  and 
is  adopted  to  prevent  multiplicity  of  suits  and  to  make  the  record 
on  appeal  agree  with  the  record  below.* 

b.  Involuntary  Joinder. — It  is  not  necessary  that  all  should 
voluntarily  join  as  appellants.*  At  common  law  the  writ  of  error 
may  be  sued  out  as  a  matter  of  right  by  one  party  in  the  name  of 
all  and  against  their  consent.* 

c.  Summons  and  Severance — on  writ  of  Error.— Upon  m.otion 
of  the  plaintiff  in  error  a  summons  will  be  awarded  that  the  re- 
maining coplaintiffs  below  join  in  the  appeal ;  and  upon  their  re- 


cago,  etc.,  R.  Co.,  83  Iowa  253.     See 
infra.  Waiver  of  Errors. 

1.  See  Code  Tenn.  §  3159. 

A  surety  may  appeal  under  such 
statute  from  a  judgment  against  his 
principal  although  the  principal  do 
not.  Porter  v.  Burton,  10  Heisk. 
(Tenn.)  585;  Gibson  v.  Compton,  3 
Baxt.  (Tenn.)  220. 

2.  Hardee  v.  Wilson,  146  U.  S.  179; 
Masterson  f.  Herndon,  10  Wall.  (U.  S.) 
416;  Todd  V.  Daniel,  16  Pet.  (U.  S.) 
521;  Simpson  v.  Greeley,  20  Wall. 
<U.  S.)  157;  Whitlock  V.  Willard,  18 
Fla.  156;  Guarantee  Trust,  etc.,  Co.  v. 
Buddington,  23  Fla.  518;  Moore  v. 
McGuire,  26  Ala.  463. 

In  Todd  V.  Daniel,  16  Pet.  (U.  S.) 
521,  it  was  said:  "  The  proper  rule  in 
cases  of  this  sort,  where  there  are 
various  defendants,  seems  to  be  that 
all  the  defendants  affected  by  a  joint 
decree  should  be  joined  in  the  appeal; 
and  if  any  of  them  refuse  or  decline, 
upon  notice  and  process  (in  the  nature 
of  a  summons,  and  severance  in  a 
writ  of  error)  to  be  issued  in  the  court 
below,  to  become  parties  to  the  appeal, 
then  that  the  other  defendants  should 
be  at  liberty  to  prosecute  the  appeal 
for  themselves  and  upon  their  own 
account;  and  the  appeal  as  to  the 
others  be  pronounced  to  be  deserted, 
and  the  decree  of  the  court  below  as  to 
them  be  proceeded  in  and  executed." 

Parties  to  Decree  pro  Confesso. — In 
Marsh  v.  Nichols,  120  U.  S.  600,  it  was 
held  that  a  party  who  allows  a  decree 
pro  confesso  to  be  taken  against  him, 
and  is  not  a  party  to  the  appeal  to 
the  supreme  court  of  the  state  nor  to 
the  petition  for  a  writ  of  error  to  this 
court,  cannot  make  himself  a  party 
against  objection  of  the  other  appel- 
lants. 


Partition. — On  appeal  from  a  decree 
in  partition  by  one  defendant  all  co- 
defendants  must  be  joined.  State  v. 
Baldwin,  70  Iowa  180. 

3.  Mclntyre  v.  Sholty,  139  111.  176; 
Masterson  v.  Herndon,  10  Wall.  (U. 
S.)  416;  Williams  v.  U.  S.  Bank,  11 
Wheat.  (U.  S.)4i4. 

Proper  Parties.  —  An  appeal,  like 
every  judicial  proceeding,  must  have 
proper  parties.  An  appellate  court 
will  not  hear  and  determine  a  cause 
on  the  ex  parte  application  of  the 
plaintiff  or  defendant  alone.  Its  ac- 
tion must  bind  effectually  all  neces- 
sary parties  on  both  sides  of  the  judg- 
ment or  decree  appealed  from.  Har- 
ryman  v.  Harryman,  49  Md.  68;  State 
V.  Shields,  49  Md.  303;  Rau  v.  Bennis, 
49  Md.  317;  Citizens'  Security,  etc., 
Co.  V.  Wilson,  50  Md.  90. 

In  Masterson  v.  Herndon,  10  Wall. 
(U.  S.)4i6,  the  reasons  were  said  to  be: 
"  I.  That  the  successful  party  may  be 
at  liberty  to  proceed  in  the  enforce- 
ment of  his  judgment  or  decree  against 
the  parties  who  do  not  desire  to  have 
it  renewed.  2.  That  the  appellate 
tribunal  shall  not  be  required  to  de- 
cide a  second  or  third  time  the  same 
question  on  same  record." 

4.  Moore  v.  McGuire,  26  Ala.  461; 
Todd  V.  Daniel,  16  Pet.  (U.  S.)  402. 

5.  Moore  v.  McGuire,  26  Ala.  461; 
Savage  v.  Walsh,  24  Ala.  293;  Dun- 
ham V.  Hatcher,  31  Ala.  483;  England 
V.  McLaughlin,  35  Ala.  590;  Hoard  v. 
Hoard,  41  Ala.  590;  Deslonde  z/.Carter, 
28  Ala.  541;  Todd  v.  Daniel,  16  Pet. 
(U.  S.)  402;  Masterson  v.  Herndon,  10 
Wall.  (U.  S.)  416;  Whitlock  v.  Wil- 
lard, 18  Fla.  156;  Guarantee  Trust, 
etc.,  Co.  V.  Buddington,  23  Fla.  518; 
Cumberland  Coal,  etc.,  Co.  v.  Jeffries, 
21  Md.  375. 
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Herndon,  lo  Wall. 


fusal  the  appellate  tribunal  will  grant  a  severance,  and  permit  the 
plaintiff  in  error  to  prosecute  his  appeal  alone.* 

Under  Code  Practice.— Under  code  practice,  substituting  an  appeal 
for  a  writ  of  error,  the  procedure  is  the  same,  unless  notice,  or 
equivalent  proceeding,  is  substituted  by  statute.* 

Process  in  Equity. — The  technical  process  of  summons  and  sever- 
ance is  not  necessary  in  case  a  coparty  below  refuses  to  join  in 
the  appeal.*  It  is  sufificient  for  the  record  to  show  notification 
to  the  declining  party  to  appear,  and  that  he  failed  to  appear,  or 
appeared  and  refused  to  join."* 

d.  When  One  Joint  Party  may  Appeal  Alone. — The  rule 
is  not  a  technical  one.*  The  principle  upon  which  it  rests  is  that 
parties  united  in  interest  must  be  united  on  appeal.®     But  a  de- 

1.  Moore  v.  McGuire,  26  Ala.  461;  name  of  all,  and  the  bond  should  be 
Jameson  v.  Colburn,  i  Stew.  &  P. 
(Ala.)  253;  Flournoy  v.  Burke,  4  How. 
(Miss.)  337;  Whitworth  v.  Carter,  41 
Miss.  639;  Hoggatt  v.  Ferrall,  41 
Miss.  642. 

Nonjoining  Party. — A  party  who  re- 
fuses to  appeal  is  entitled  to  no  part 
of  the  relief  obtained.  Jenness  v. 
Ambler,  62  N.  H.  569. 

By  Either  Coparty. — Where  a  judg- 
ment of  severance  has  been  had,  either 
coparty  is  competent  to  prosecute  an 
appeal  alone.  Hargraves  v.  Lewis,  7 
Ga.  no. 

2.  Moore  v.  McGuire,  26  Ala.  461. 
Joinder,  or  Summons  and  Severance. — 

But  either  joinder  of  a  coparty  united 
in  interest,  or  summons  and  severance, 
or  equivalent  proceedings,  must  be 
made,  or  the  appeal  will  not  be  heard. 
Todd  V.  Daniel,  16  Pet.  (U.S.)  521; 
Bradshaw  v.  Callaghan,  8  Johns.  (N. 
Y.)  558;  Fenner  v.  Bettner,  22  Wend. 
(N.  Y.)  621;  Smetters  v.  Rainey,  14 
Ohio  St.  287;  Smith  v.  Cunningham, 
2  Tenn.  Ch.  565;  Osborne  v.  Poe,  6 
Humph.  (Tenn.)  in. 

Practice nnder Code. — In  Moored.  Mc- 
Guire, 26  Ala.  461,  it  was  said:  "As, un- 
der the  code,  an  appeal  is  substituted 
for  the  writ  of  error,  and  is  a  matter 
of  right  upon  the  execution  of  a  good 
bond,  or  giving  security  for  the  cost, 
we  think,  by  analogy  to  the  old  rule,  it 
is  competent,  where  there  are  several 
persons  composing  the  party  plaintiff 
or  defendant,  for  one  to  sue  out  the 
appeal  in  the  name  of  all,  after  which 
there  may  be  a  summons  and  sever- 
ance as  under  the  old  practice.  Savage 
V.  Walsh,  24  Ala.  293.  In  such  case, 
the  certificate  of  the  clerk  should 
show  that  the  appeal  was  taken  by 
the    party    actually   applying   in    the 


for  the  prosecution  of  the  appeal  gen- 
erally." 

3.  Masterson  v.  Herndon,  10  Wall. 
(U.  S.)4i6. 

4.  Masterson 
(U.  S.)4i6. 

Petition  Insufficient. — Allegation  of 
his  refusal  in  the  petition  of  appellant 
is  insufficient;  there  must  be  written 
notice  and  due  service,  or  the  record 
must  show  his  appearance,  refusal  to 
join,  and  that  the  court  granted  ap- 
pellant permission  to  prosecute  an 
appeal  alone  on  that  ground.  Mas- 
terson V.  Herndon,  10  Wall.  (U.  S.) 
416,  vvfhere  the  court  said:  "  We  do  not 
attach  importance  to  the  technical 
mode  of  proceeding  called  summons 
and  severance.  We  should  have  held 
this  appeal  good  if  it  had  appeared  in 
any  way  by  the  record  that  Maverick 
(the  codefendant)  had  been  notified  in 
writing  to  appear,  and  that  he  had 
failed  to  appear,  or,  if  appearing,  had 
refused  to  join." 

Appeal  Granted  to  all  Perfected  hy  & 
Part  Only. — Where  all  unsuccessful 
parties  were  allowed  an  appeal, 
which  was  perfected  by  only  a  portion, 
who  assigned  errors  in  behalf  of  all, 
the  appeal  was  treated  as  bringing  the 
case  of  all  the  appellants  before  the 
reviewing  court.  Renshaw  v.  East 
St.  Louis,  34  111.  App.  450. 

5.  Guarantee  Trust,  etc.,  Co.  v.  Bud- 
dington,  23  Fla.  518;  Hanrick  v.  Pat- 
rick, 119  U.  S.  163;  Germain  v.  Ma- 
son, 12  Wall.  (U.  S.)  259;  Barber  As- 
phalt Paving  Co.  v.  Botsford,  50  Kan. 

331- 

6.  Barber  Asphalt  Paving  Co.  v. 
Botsford,  50  Kan.  331;  Mclntyre  v. 
Sholty,  139  111.  175. 

By  Mortgagee. —  Where  damages  for 
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cree  or  judgment  which  is  joint  in  form  may  be  several  in  fact  and 

right  of  way  are  awarded  jointly  to 
the  owner  and  the  mortgagees  of  the 
land,  upon  notice  to  all  of  them  the 
mortgagor  may  maintain  an  appeal 
from  the  award  without  making  the 
mortgagees  parties  thereto.  Dixon  v. 
Rockwell,  etc.,  R.  Co.,  75  Iowa  367; 
Lance  v.  Chicago,  etc.,  R.  Co.,  57 
Iowa  636. 

By  Garnishee. —  Where  a  judgment 
was  rendered  against  a  garnishee,  and 
he  excepted  to  the  refusal  to  grant  a 
new  trial,  the  writ  of  error  will  not  be 
dismissed  because  he  did  not  join  the 
defendant  in  execution  with  him  on 
the  bill  of  exceptions,  Connally  v. 
Rice.  77  Ga.  312. 

By  One  Party  Alone. — Where  a  statute 
allows  any  one  party  to  appeal  with- 
out joining  his  coparties,  abandon- 
ment of  the  appeal  does  not  preju- 
dice the  right  of  the  remaining  co- 
parties  not  joined  to  prosecute  an  ap- 
peal. Adamson  v.  Pearce,  9  W.  Va. 
249. 

Defendant  as  to  Whom  Appeal  was  Dis- 
missed.—  A  defendant  below,  as  to 
whom  an  appeal  has  been  dismissed, 
has  no  further  interest  in  the  litiga- 
tion, and  cannot  join  in  an  appeal 
taken  by  a  codefendant.  Barrett  v. 
Carter,  69  Miss.  593. 

And  similarly,  where  a  suit  is  dis- 
missed on  demurrer  as  to  one  of  two 
defendants,  the  plaintiff  may  prosecute 
an  appeal  against  that  defendant  with- 
out joining  the  other.  McGaughey 
z>.  Latham,  63  Ga.  67. 

By  Husband. — Where  a  husband  is 
authorized  by  statute  to  sue  sepa- 
rately or  jointly  with  his  wife  for  the 
possession  of  her  separate  property, 
the  husband  may  prosecute  an  appeal 
from  an  adverse  judgment  if  rendered 
against  husband  and  wife.  Corley  v. 
Renz  (Tex.  Civ.  App.,  1894),  24  S.  W. 
Rep.  935. 

Surety. — A  surety  on  demands  al- 
lowed against  the  estate  of  a  dece- 
dent may  be  joined  in  such  an  ap- 
peal when,  though  he  was  not  a  party 
to  the  objections  filed  to  the  settle- 
ment in  the  Probate  Court,  the  order 
granting  the  appeal  treats  him  as  an 
objector.  In  re  Swan's  Estate,  54 
Mo.  App.  17. 

Distributees.  —  It  is  not  necessary 
that  all  the  distributees  who  file  ob- 
jections to  the  final  settlement  of  an 
administrator  should  join  on  an  appeal 


from  the  judgment  of  the  Probate 
Court  on  that  settlement.  In  re  Swan's 
Estate,  54  Mo.  App.  17. 

An  objection  that  the  appellants 
from  such  a  judgment  have  no  interest 
in  the  estate,  cannot  be  raised  by  an 
objection  by  the  appellee  to  the  intro- 
duction of  evidence  in  the  appellate 
court.  In  re  Swan's  Estate,  54  Mo. 
App.  17. 

Security  on  Bail  Bond. — Where  a 
plaintiff  in  bail-trover  is  nonsuited, 
and  defendant  is  entitled  to  judgment 
on  plaintiff's  bond,  given  to  obtain  pos- 
session of  the  property,  the  plaintiff 
need  not,  in  suing  out  a  writ  of  error, 
join  the  sureties  on  the  bond,  as 
they  are  represented  by  the  principal. 
Thomas  v.  Price,  88  Ga.  533;  Jackson 
V.  Guilmartin,  61  Ga.  544. 

Beceivership  Suit. — On  appeal  by  a 
mortgagee  from  an  order  of  the  court 
made  in  an  action  for  the  appoint- 
ment of  a  receiver,  whereby  certain 
laborers  as  intervenors  were  held  to  be 
entitled  to  be  paid  before  the  body  of 
the  creditors,  and  ordering  a  sale  of 
the  rolling-stock  to  furnish  the  funds, 
only  the  parties  to  the  proceedings  in 
intervention  need  be  joined  as  appel- 
lees; the  other  parties  to  the  receiver- 
ship suit  need  not  be  joined.  Rode- 
baugh  V.  Tacoma,  etc.,  R.  Co.,  8 
Wash.  570. 

Heirs. — Heirs  who  do  not  join  with 
a  coheir  in  an  appeal  from  the  allow- 
ance of  a  claim  against  the  estate  are 
not  parties  to  an  appeal  in  such  sense 
that  it  cannot  be  dismissed  or  discon- 
tinued without  their  consent.  Com- 
stock  V.  St.  Clair  County,  95  Mich.  48. 

In  Attachment  Suit. — Defendants  in 
an  attachment  suit  are  not  essential 
parties  to  an  appeal  by  an  intervenor 
from  an  adverse  judgment  against  an 
intervenor  whose  claim  was  tried  sep- 
arately. What  Cheer  v.  Hines,  86 
Iowa  231. 

Mechanic's  Lienor. — Where  one  me- 
chanic's lienor  appeals  to  have  his 
own  lien  given  priority  the  remain- 
ing lienors  must  be  joined,  since  the 
question  of  priority  affects  their  inter- 
ests. Gray  v.  Havemeyer,  53  Fed. 
Rep.  174. 

Remand  of  Cause. — In  North  Caro- 
lina, where  it  appears  from  the  record 
that  other  parties  necessary  to  a  final 
determination  of  the  matters  involved 
have  not  been  brought  into  the  appel- 
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law.*  Where  this  is  the  case  a  party  having  such  distinct  and 
separate  interest  may  prosecute  his  appeal  or  writ  of  error  with- 
out joining  coparties  below  who  are  not  identified  in  interest;  or 
the  appellate  tribunal  may  reverse  or  modify  the  judgment  as  to 
him  without  affecting  the  rights  of  parties  not  before  it.* 


late  proceedings,  the  cause  will  be  re- 
manded that  they  may  be  brought  in 
by  legal  process.     Brooks  v.    Headen, 

80  N.  Car.  II. 

1.  Whitlock  V.  Willard,  18  Fla.  156; 
Guarantee  Trust,  etc.,  Co.  v.  Bud- 
dington,  23  Fla.  518;  Hanrick  v. 
Patrick,  119  U.  S.  156;  Germain  v. 
Mason,  12  Wall.  (U.  S.)  259. 

2.  United  States. — Marsh  v.  Nichols, 
120  U.  S.  598;  Cox  V.  U.  S.,  6  Pet. 
(U.  S.)  182;  Basket  v.  Hassell,  107  U. 
S.  602;  Hanrick  v.  Patrick,  119  U.  S. 
156;  Germain  v.  Mason,  12  Wall.  (U. 
S.)  259;  Todd  V.  Daniel,  16  Pet.  (U.  S.) 
521;  Forgay  v.  Conrad,  6  How.  (U.  S.) 
201;  Norwich,  etc.,  R.  Co.  v.  Johnson, 
15  Wall.  (U.  S.)  8;  Brewster  v.  Wake- 
field, 22  How.  (U.  S.)  118. 

Alabama. — Turner  v.  State,  40  Ala. 
21;  Howie  V.  State,  i  Ala.  113. 

Florida.  —  Knight  v.  Weiskopf ,  20 
Fla.  140;  Guarantee  Trust,  etc.,  Co.  v. 
Buddington,  23  Fla.  518. 

Illinois.  —  Farrell  v.  Patterson,  43 
111.  52;  Olcott  V.  State,  10  111.  481. 

Massachusetts.  —  Shirley  v.  Lunen- 
burg, II  Mass.  384;  Whiting  v.  Coch- 
ran, 9  Mass.  532. 

Ohio.  —  Emerick  v.  Armstrong,  i 
Ohio  513;  Hocking  Valley  Bank  v. 
Walters,  i  Ohio  St.  201. 

Wisconsin. — Northwestern  Mut.  L. 
Ins.  Co.  V.  Park  Hotel  Co.,  37  Wis. 
125;     Hunter   v.     Bosworth,    43    Wis. 

583. 

Other  States. — Sharpe  v.  Jones,  3 
Murph.  (N.  Car.)  306;  Raub  v. 
Masonic  Mut.  Relief  Assoc,  3  Mack- 
ey  (D.  C.)  68;  Payne  v.  Raubinek, 
82  Iowa  587;  Lexington  v.  Long,  31 
Mo.  369;  Connally  v.  Rice,  77  Ga. 
312;  Hunderlock  v.  Dundee  Mortg., 
etc..  Invest.  Co.,  88  Ind.  139;  Davies 
Henderson  Lumber  Co.  v.  Gottschalk, 

81  Cal.  641. 

In  Guarantee  Trust,  etc.,  Co.  v. 
Buddington,  23  Fla.  518,  it  was  said, 
with  reference  to  joint  parties: 
"This  rule,  however,  does  not  pre- 
clude any  one  party  who  may  be  ag- 
grieved by  a  decree  in  his  separate  in- 
terest, or  several  parties  who  may  be 
aggrieved  as  to  their  united  interests, 
from  taking,  the  former  his  individual 


appeal  and  the  latter  their  joint  ap- 
peal, although  there  may  be  numerous 
other  parties  adjudged  against  by  the 
same  decree,  but  not  united  in  inter- 
est with  such  individual  or  joint  par- 
ties in  the  matter  so  decreed  as  to  him 
or  them." 

Separate  Creditors. — Where  an  exec- 
utor filed  a  bill  for  the  direction  of  the 
court  in  the  settlement  of  an  estate, 
making  his  personal  creditors  and 
creditors  of  the  estate  codefendants, 
it  was  held  that  an  appeal  might  be 
taken  by  some  of  the  personal  cred- 
itors without  joining  the  remaining 
codefendants.  Fouche  v.  Harison,  78 
Ga.  359. 

Intervention. — But  where  the  claim 
of  the  intervenor  is  tried  separately 
and  the  judgment  in  no  way  affects 
the  defendant,  he  is  not  a  necessary 
party  on  appeal  from  it.  What  Cheer 
V.  Hines,  86  Iowa  231. 

Proceedings  to  Widen  Street. — All  the 
owners  of  lots  on  a  street  to  be  wid- 
ened need  not  join  in  an  appeal  from 
a  general  verdict  of  jury  therein. 
Mayor  of  Lexington  v.  Long,  31  Mo. 
369- 

Garnishee  Process. — A  garnishee  may 
take  an  appeal  without  joining  with 
him  the  defendant  in  execution.  Con- 
nally V.  Rice,  77  Ga.  312. 

From  Tax  Judgment. — Any  number 
of  persons  interested  in  land  con- 
demned for  taxes  may  appeal  with- 
out joining  the  remainder.  Olcott  v. 
State,  10  111.  481. 

Subsequent  Lienors. — Subsequent 
lienors  need  not  be  made  parties 
where  an  appeal  is  taken  by  a  prior 
lienor  from  the  judgment  or  decree  in 
a  suit  to  foreclose  his  lien  as  a  subse- 
quent mortgagee.  Brewster  v.  Wake- 
field, 22  How.  (U.  S.)  259. 

Claimants  of  Property.  —  Where  the 
defendants  claimed  separate  pieces  of 
property  conveyed  at  different  times 
by  separate  conveyance,  and  the  de- 
cree against  them  was  several,  it  is 
not  necessary  for  all  to  join  in  the  ap- 
peal. Forgay  v.  Conrad,  6  How.  (U. 
S.)  201. 

Judgment  in  Personam  against  Ono  De- 
fendant— In  £em  against  Another.  —  A 
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e.  Parties  not  United  in  Interest. — While  good  practice 
requires  that  all  the  parties  to  a  judgment  that  is  sought  to  be 
■  reversed  should  be  made  parties  to  the  appeal,  if  their  interests 
K  might  be  affected  by  any  judgment  the  appellate  court  might 
W  render,  yet  parties  who  are  not  united  in  interest  need  not  be 
^-joined  on  appeal,*  whether  the  form  of  the  judgment  in  the  same 
^Kaction  be  several*  or  joint. ^ 

^B    /.  When   Separate    Interests   May  Appeal  Jointly. — 

^KBut  parties  having  a  separable  interest,  aggrieved  in  the  same 

^"  way  by  the  same  decree  appealed    from,  may  prosecute  a  joint 

appeal  ;•*    as  separate  creditors  of  an  insolvent  debtor  appealing 

from  a  decree  directing  the  mode  of  payment  of  their  claims.* 

g.  Statutory  Notification.  —  Statutory  notification  of 
appeal  given  by  a  coparty  appellant  to  his  codefendants  or  co- 
plaintiffs  below  is  equivalent  to  summons  and  severance,®  and 
brings  coparties  before  the  appellate   court  for  a  review  of  the^ 


I 


judgment  in  personam  against  one  de- 
fendant for  a  sum  of  money  which  at 
the  same  time  establishes  the  debt  as 
a  paramount  lien  on  real  estate  as  to 
other  defendants,  may  be  brought  on 
appeal  by  the  party  against  whom 
the  personal  judgment  was  rendered 
without  joining  the  others.  Germain 
V.  Mason,  12  Wall.  (U.  S.)  259. 

Adverse  Codefendants. — Where  the  in- 
terests of  defendants  are  adverse  as 
between  themselves,  those  in  commu- 
nity of  interest  may  appeal  without 
joining  the  rest.  Hunter  v.  Bos- 
worth,  43  Wis.  583. 

Tax  Judgment  against  Land  for  Taxes. 
— Any  person  interested  in  the  land 
may  join  in  a  writ  of  error  for  its 
reversal,  and  judgment  may  be  re- 
versed as  to  those  who  join  in  the 
writ,  and  affirmed  as  to  the  rest.  Ol- 
cott  V.  State,  10  111.  481. 

Effect  of  Reversal. — When  a  judg- 
ment or  decree  is  a  unit  a  reversal 
at  the  instance  of  one  party  operates 
as  a  reversal  as  to  all.  Ailing  v. 
Wenzel,  133  III.  264.  Where,  how- 
ever, the  interests  of  the  several  par- 
ties against  whom  a  judgment  or  a 
decree  rendered  are  several  and  in- 
dependent, a  reversal  will  operate 
only  in  favor  of  the  parties  who  pro- 
cure it.  Ailing  V.  Wenzel,  133  111. 
264;  Enos  V.  Capps,  12  111.  255;  Rees  v. 
Chicago,  38  111.  323;  Pittsburgh,  etc., 
R.  Co.  v.  Reno,  123  III.  273. 

Separate  Judgment  in  Same  Action. — It 
follows,  therefore,  that  any  one  or 
more  codefendants  against  whom  sep- 
arate judgments  are  rendered  in  the 
same  action  may  appeal  without  join- 


ing    the      remaining      codefendants. 
Larsh  v.  Test,  48  Ind.  130. 

Proceedings  to  Assess  Damages.  —  In 
proceedings  on  a  writ  to  assess  dam- 
ages those  against  whom  separate 
judgments  are  rendered  may  take  in- 
dividual appeals.  Larsh  v.  Test,  48 
Ind.  130. 

1.  Wangerien  v.  Aspell,  47  Ohio  St. 
254;  Jones  V.  Etheridge,6  Port.  (Ala.) 
208. 

Wangerien  v.  Aspell,  47  Ohio  St. 


2. 

254- 
3. 

208. 


Jones  V.  Etheridge,  6  Port.  (Ala.) 


Obligors.  —  Hence  obligors  on  two 
several  bonds  who  have  incurred  dif- 
ferent liabilities  may  not  join  in  a 
writ  of  error.  Jones  v.  Etheridge,  6 
Port  (Ala.)  208. 

Dismissal. — On  appeal  a  writ  of  er- 
ror will  be  dismissed  on  motion  where 
parties  below,  having  distinct  interests 
and  against  whom  different  judgments 
might  be  or  have  been  rendered,  are 
joined.  Jones  v.  Etheridge,  6  Port. 
(Ala.)  208. 

4.  In  Matter  of  California  Mut.  L. 
Ins.  Co.,  81  Cal.  364  ;  Kaehler  v.  Hal- 
pin,  59  Wis.  42. 

6.  In  Matter  of  California  Mut.  L. 
Ins.  Co.,  81  Cai.  364. 

Where  All  are  Interested. — Where  all 
the  defendants  against  whom  a  judg- 
ment has  been  rendered  are  interested 
in  the  main  question  decided  by  the 
judgment,  they  may  appeal  jointly, 
although  the  judgment  be  in  form 
separate  against  each.  Kahler  v.. 
Halpin,  59  Wis.  42. 

6.   Rabb  v.  Graham,  43  Ind.  i. 
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judgment  by  which  they  are  affected,  whether  they  join  in  the 
appeal  or  not.* 

Sufficient  Eecord. — A  record  therefore  which  shows  notice  of  ap- 
peal, acknowledgment  of  its  service,  and  declination  to  join  therein 
on  the  part  of  the  remaining  coparties,  brings  all  parties  before 
the  appellate  court,  where  an  appeal  has  been  taken  by  a  portion 
of  such  coparties.* 

Coparties  Notified. — Coparties  notified  of  appeal  may  elect  to  join 
in  the  appeal,  assign  errors,  be  heard,  and  enjoy  all  the  benefits 
of  appeal.' 

//.  Who  are  Statutory  Coparties. — Coparties,  within  the 
meaning  of  statutes  requiring  notification  of  appeal  to  be  served 
upon  all  "  coparties,"  "  adverse  parties,"  or  "  parties  to  proceed- 
ings," are  parties  to  the  judgment  appealed  from,  not  parties  to 
the  original  action.* 

i.  The  Test  of  Interest — who  a  Necessary  Party. — Since  the 
right  of  appeal  vests  only  in  parties  prejudicially  affected  by  the 
judgment  or  decree  appealed  from,^  a  party  who  has  no  appeal- 
able interest  need  not  be  joined  on  an  appeal  taken  by  his  co- 
party.*     But  every  party  to  the  judgment  or  decree  united  in  in- 


1.  Rabb  V.  Graham,  43  Ind.  i;  Kain 
V.  Gradon,  6  Blackf.  (Ind.)  138;  En- 
gleken  v.  Webber,  47  Iowa  558;  Des- 
londe  z/.  Carter,  28  Ala.  541. 

2.  Truman  v.  Scott,  72  Ind.  258. 

3.  Barlow  v.  Scott,  12  Iowa  63. 

4.  Hadley  I/.  Hill,  73  Ind.  449;  Ham- 
mon  V.  Sexton,  69  Ind.  37;  Hogan  v. 
Robinson,  94  Ind.  138;  Keller  v.  Boat- 
man, 49  Ind.  loi;  Koons  v.  Mellett, 
121  Ind.  585. 

Nonjoiner  of  Party  to  Action. — In  a 
suit  by  a  tenant  against  the  defendant 
as  landlord,  to  recover  taxes  paid,  the 
mortgagee  was  joined  as  defendant, 
but  went  out  of  the  case  on  demurrer. 
Held,  not  a  necessary  party  on  appeal 
by  the  landlord.  Hammon  v.  Sexton, 
69  Ind.  41,  where  it  was  said:  "The 
fact  that  he  (the  mortgagee)  had  been 
made  a  codefendant  with  the  appel- 
lants did  not  make  it  necessary  that 
they  should  notify  him  of  their  appeal 
from  a  judgment  against  them  only, 
and  which  did  not  and  could  not  af- 
fect him  in  any  possible  manner.  He 
was  not  a  coparty  with  the  appellant 
in  the  judgment  they  have  appealed 
from." 

Who  are  Statutory  "  Adverse  Parties." 
— "  Every  party  whose  interest  in  the 
subject-matter  of  the  appeal  is  adverse 
to,  or  will  be  affected  by,  the  reversal 
or   modification  of   the   judgment  or 


order  from  which  the  appeal  is  taken, 
is,  we  think,  an  adverse  party  within 
the  meaning  of  these  provisions  of 
the  code,  irrespective  of  the  question 
whether  he  appears  upon  the  face  of 
the  record  in  the  attitude  of  plaintiff 
or  defendant  or  intervenor."  Senter 
V.  De  Bernal,  38  Cal.  640. 

Codefendants  are  adverse  parties. 
Butte  County  v.  Boydstun,  68  Cal. 
189;  Randall  v.  Hunter,  69  Cal.  80; 
O'Kane  v.  Daly,  63  Cal.  317. 

Must  be  Parties  in  Legal  Sense. — "  A 
party  to  proceeding,"  used  in  statutes, 
means  "  such  persons  only  as  are  par- 
ties in  a  legal  sense,  and  who  have 
been  made  or  have  become  such  in 
some  mode  prescribed  or  recognized 
by  law,  so  that  they  are  bound  by  the 
proceeding."  Robinson  v.  Vanderburji 
County,  37  Ind.  335.  To  the  same  ef- 
fect, Basket  v.  Hassell,  107  U.  S.  608. 

5,  Combs  V.  Jefferson  Pond  Drain- 
ing Co.,  3  Mete.  (Ky.)  72;  Rowen  v. 
King,  25  Pa.  St.  409;  Montgomery  v. 
Leavenworth,  2  Cal.  57. 

6.  Illinois. — Gage  v.  Du  Puy,  12'' 
111.  216;  Ailing  V.  Wenzel,  133  111.  264. 

Indiana. — Schmied  v.  Keeney.  72 
Ind.  309;  Jamieson  v.  Cass  County,  56 
Ind.  466;  McAllister  v.  State,  81  Ind. 
256;  Koons  V.  Mellett,  121  Ind.  585; 
Hammon  v.  Sexton,  69  Ind.  37;  Ken- 
nedy V.  Devine,  77  Ind.  490;  Hogan  v. 
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terest  with  the  appellant,  and  substantially  affected  by  a  reversal 
or  modification  of  the  judgment  or  decree,  is  a  necessary  party.* 


Robinson,  94  Ind.  138;  Easter  v.  Sev- 
erin,  78  Ind.  540. 

Other  States. — What  Cheer  v.  Hines^ 
86  Iowa  231;  Albuquerque  v.  Zeiger 
(N.  Mex.,  1891),  25  Pac.  Rep.  787; 
Jones  V.  Hurst,  91  Ga.  338. 

United  States.— Cox  v.  U.  S.,  6  Pet. 
(U.  S.)  182;  Basket  v.  Hassell,  107 
U.  S.  608. 

Coparty  not  Affected.  —  A  coparty 
not  affected  by  a  reversal  or  modifica- 
tion of  the  judgment  appealed  from 
need  not  be  joined  in  the  appeal. 
Payne  v.  Raubinek,  82  Iowa  587; 
Wright  V.  Mahaffey,  76  Iowa  97; 
Hunt  V.  Hawley,  70  Iowa  183;  Moore 
V.  Held,  73  Iowa  540;  Williams  v. 
Santa  Clara  Min.  Assoc,  66  Cal.  194; 
O'Kane  v.  Daly,  63  Cal.  317;  Hogan  v. 
Robinson,  94  Ind.  138;  Hamilton  v. 
Blair,  23  Oregon  64. 

Adverse  Coparty  need  not  be  Notified. 
— A  suit  was  brought  by  a  material- 
man against  the  purchaser  and  owner 
of  property  and  the  contractor  to 
foreclose  a  mechanic's  lien  for  ma- 
terials furnished  the  contractor  in 
building  a  house  on  the  property  pur- 
chased. The  contractor  appealed  from 
a  judgment  enforcing  the  lien  without 
notifying  his  codefendants.  Upon  a 
motion  to  dismiss  on  that  ground  the 
court  said:  "The  appellant's  code- 
fendants to  the  action  were  adverse 
to  him,  and  not  coparties  with  him 
or  to  the  judgment  rendered  against 
him  within  the  meaning  of  the  law." 
Hadley  v.  Hill,  73  Ind.  449. 

California — Appeal  from  Fart  of  Judg- 
ment or  Decree  Appealed  from.  —  In 
Williams  v.  Santa  Clara  Min.  Assoc, 
66  Cal.  194,  it  was  said:  "This  court 
has  not  jurisdiction  to  hear  an  appeal 
from  a  judgment,  unless  the  appellant 
shall  have  served  a  notice  of  ap- 
peal upon  all  the  adverse  parties; 
that  is  to  say,  upon  all  whose  rights 
may  be  affected  by  a  reversal  of  the 
judgment;  or  where  the  appeal  is 
from  part  of  a  judgment,  by  a  reversal 
of  the  part  appealed  from.  And  where 
the  appeal  is  from  the  whole  judg- 
ment, this  court  has  no  jurisdiction  to 
modify  the  judgment  in  such  a  man- 
ner as  shall  affect  the  rights  of  the  par- 
ties on  whom  notice  of  appeal  has  not 
been  served,  as  such  rights  have  been 
ascertained  and  finally  determined  by 
the  judgment.  But  the  mere  fact  that 
the  appeal  is  from  the  judgment  does 


not  deprive  this  court  of  the  power 
of  modifying  the  judgment,  provided 
such  modification  cannot  affect  the 
rights  of  the  parties  not  served  with 
notice." 

From  Allowance  of  Executor's  Account 
— Interest  Too  Kemote. — The  heirs, lega- 
tees, and  next  of  kin  are  proper  par- 
ties to  join  on  appeal  from  allowance 
of  an  administrator's  or  executor's 
account,  but  not  the  heirof  a  deceased 
legatee.  Downing  v.  Porter,  9  Mass. 
386;  Smith  V.  Haynes,  in  Mass. 
346;  Wiggin  V.  Swett,  6  Met.  (Mass.) 
194, 

1.  Indiana. — Washburn  v.  Kline,  47 
Ind.  128;  Indianapolis  Piano  Mfg.  Co. 
V.  Caven,  58  Ind.  328. 

Iowa. — What  Cheer  v.  Hines,  86 
Iowa  231;  Payne  v.  Raubinek,  82  Iowa 
587;  Day  V.  Hawkeye  Ins.  Co.,  77 
Iowa  344;  Goodwin  v.  Hilliard,  76  Iowa 

555. 

Kansas.  —  Barber  Asphalt  Paving 
Co.  V.  Botsford,  50  Kan.  331. 

N'ew  York. — Gilman  v.  Gilman,  35 
Barb.  (N.  Y.)  591;  Patterson  v.  Ham- 
ilton, 26  Hun  (N.  Y.)  665. 

Other  States. — Hamilton  v.  Blair,  23 
Oregon  64;  Albuquerque  v.  Zeiger 
(N.  Mex.,  1891),  25  Pac.  Rep.  787; 
Doyle  V.  McLeod,4  Wash.  732;  John- 
son V.  Little  Horse  Creek  Irrigation 
Co.  (Wyoming,  1893),  33  Pac.  Rep.  22; 
Means  v.  Clark,  7  Ohio  Cir.  Ct.  Rep. 
276;  Whitlock  V.  Willard,  18  Fla.  156; 
Lovejoy  v.  Irelan,  17  Md.  525. 

United  States. — Basket  v.  Hassell, 
107  U.  S.  608;  Norwich,  etc.,  R.  Co.  v. 
Johnson,  15  Wall.  (U.  S.)  8;  Mason  v. 
U.  S.,  136  U.  S.  581;  Estes  V.  Traube, 
128  U.  S.  225;  Brewster  v.  Wakefield, 
22  How.  (U.  S.)  118;  Clifton  v.  Shel- 
don, 23  How.  (U.  S.)  481 ;  Day  v.  Wash- 
burn, 23  How.  (U.  S.)  309. 

Adverse  Codefendant. — One  codef end- 
ant  need  not  therefore  join  an  ad- 
verse codefendant  since  there  is  no 
joint  interest.  Hadley  v.  Hill,  73  Ind. 
449. 

Claimants  of  Lien. — Where  codefend- 
ants claim  each  a  lien  on  a  common 
fund,  and  the  judgment  or  decree 
adjusts  the  priorities  of  liens  as  be- 
tween the  codefendants  and  plaintiff 
and  the  codefendants  among  them- 
selves, one  defendant  cannot  appear 
without  joining  his  codefendants. 
"  It  is  apparent  that  the  plaintiffs  did 
not  appeal   the   case  as  to  the  other 
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j.  Who  must  be  Joined  as  Appellees. — All  the  adverse  par- 
ties to  the  original  action  who  have  a  substantial  interest  in  the 
maintenance  of  the  judgment  or  decree  appealed  from  which  will 
be  affected  by  modification  or  reversal  must  be  made  appellees.* 

k.  Joinder  of  Necessary  Parties  Jurisdictional. — An 
appellate  court  has  no  power  to  hear  and  determine  a  case  unless 
all  the  parties  substantially  affected  by  the  judgment  are  brought 
before  it.*     Summons  and  severance,  or  service  of  notification  of 


defendants  who  were  necessary  par- 
ties to  a  complete  determination  of 
the  controversy,  all  of  them  except 
the  county  commissioners  claiming 
liens  on  said  fund.  The  question  was 
as  to  the  disposition  of  the  fund,  and 
all  of  the  parties  to  the  suit  were  inter- 
ested in  that.  We  have  heretofore  held 
in  several  cases,  that  where  this  is  so, 
a  person  desiring  to  appeal  cannot  do 
so  as  to  parties  who  were  successful  as 
against  him,  and  exclude  from  the  ap- 
peal questions  as  to  the  rights  of  others 
as  against  whom  he  was  successful. 
It  is  only  where  the  interest  of  a  party 
desiring  an  appeal  is  separate  and 
distinct  from  that  of  the  other  party 
or  parties  that  he  may  appeal  the  part 
of  the  case  in  which  he  is  interested." 
Means  v.  Clark,  7  Ohio  Cir.  Ct.  Rep. 
276. 

Original  plaintiffs,  in  an  action  to 
foreclose  liens,  whose  liens  have  been 
decided  and  paid  are  not  necessary 
parties  to  an  appeal  by  defendants 
from  a  judgment  foreclosing  the  lien 
of  another  defendant.  Doyle  v.  Mc- 
Leod,  4  Wash.  732. 

Probate  of  Will. — The  heirs,  next 
of  kin,  and  legatees  of  the  deceased 
in  addition  to  the  executors  are  inter- 
ested in  an  appeal  from  probate  of  a 
will,  and  should  be  joined  as  parties. 
Oilman  v.   Oilman,  35  Barb.   (N.   Y.) 

591- 

Proceedings  to  Sell  Land. — On  ap- 
peal from  proceedings  to  sell  land  of 
decedent  to  pay  debts  the  heirs-at-law 
must  be  made  parties  to  the  appeal 
taken  by  a  creditor.  Patterson  v. 
Hamilton,  26  Hun  (N.  Y.)  665. 

Tenants  in  Common. — Where  a  de- 
positor of  wheat  in  a  warehouse  in 
mass  brought  suit  against  the  remain- 
ing depositors  to  adjust  their  respec- 
tive rights,  and  a  decree  was  rendered 
against  three  depositors  who  had 
taken  out  the  full  amount  of  their 
deposits,  on  appeal  by  two  of  the  three 
— held,  that  the  third  must  be  made  a 
party,  since  he  would  be  affected  by 


the    decree.       Hamilton   v.    Blair,    23 
Oregon  64. 

1.  Hamilton  v.  Blair,  23  Oregon  64; 
Barr  v.  Stevens,  i  Bibb  (Ky.)  292; 
Carr  v.  Callaghan,  3  Litt.  (Ky.)  365; 
Treadwell's  Succession,  38  La.  Ann. 
260;  Thompson  v.  Ellsworth,  i  Barb. 
Ch.  (N.  Y.)627. 

Stranger  to  Eecord. — A  stranger  to 
the  record  cannot  be  joined  as  de- 
fendant in  error.  Steel  v.  Briden- 
bach,  7  W.  &  S.  (Pa.)  150. 

Party  having  no  Substantial  Interest 
not  Proper  Appellee. — On  appeal  by  a 
land-owner  from  an  action  of  the  court 
in  proceedings  to  lay  out  a  highway 
the  board  of  commissioners  are  not 
proper  parties.  Schmied  v.  Keeney, 
72  Ind.  309;  Jamison  v.  Cass  County, 
56  Ind.  466. 

Party  having  Interest  not  Joined. — 
Thompson  v.  Ellsworth,  i  Barb.  Ch. 
(N.  Y.)  627,  is  to  the  effect  that  an  ap- 
pellant must  notify  all  other  parties 
who  are  interested  in  opposing  relief 
which  he  seeks  by  appeal  if  they  have 
formerly  appeared  in  court  below,  or 
his  appeal  as  to  those  not  served  will 
be  ineffectual;  and  also  as  to  those 
served,  if  the  relief  sought  is  of  such  a 
character  that  it  cannot  be  granted  as 
to  the  latter  without  also  being  granted 
as  to  the  former. 

2.  Hunderlock  v.  Dundee  Mortg. , 
etc.,  Invest.  Co.,  88  Ind.  139;  Hamilton 
V.  Blair,  23  Oregon  64;  What  Cheer  z^. 
Hines,  86  Iowa  231;  Albuquerque  v. 
Zeiger  (N.  Mex.,  1891),  25  Pac.  Rep. 
787;  Barber  Asphalt  Paving  Co.  v. 
Botsford,  50  Kan.  331;  Basket  v.  Has- 
sell,  107  U.  S.  608. 

In  Equity. — In  Hamilton  v.  Blair,  23 
Oregon  64,  it  was  held  that,  as  an  ap- 
peal in  equity  is  anew  suit,  the  appel- 
late court  cannot  change,  modify,  or 
vacate  the  decree  unless  all  the  per-- 
sons  having  a  substantial  interest  are, 
made  parties. 

In  Hunderlock  v.  Dundee  Mortg.,. 
etc.,  Invest.  Co. ,88  Ind.  139, it  was  said: 
"  It  is  an  elementary  rule  in  appellate^ 
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appeal  on  necessary  parties,  is, 
jurisdiction.^ 

proceedings  that  all  the  parties  to,  and 
who  are  affected  by,  the  judgment  ap- 
pealed from  must  be,  actually  or  con- 
structively, included  in  the  appeal,  up- 
on the  principle  that  those  only  before 
the  appellate  court  are  bound  by  the 
appeal,  and  that  hence  the  inclusion  of 
ailtheparties  tothe  judgment  appealed 
from  is  necessary  to  confer  complete 
jurisdiction  upon  the  latter  court.  Any 
other  rule  might  result  in  the  prose- 
cution of  two  or  more  appeals  from 
the  same  judgment,  thus  requiring 
the  appellate  court  to  review  the 
same  proceedings  a  second  or  greater 
number  of  times  without  having  at 
any  given  time  jurisdiction  of  all  the 
parties  to  the  judgment,  and  conse- 
quently with  only  limited  jurisdiction 
over  the  subject-matter  of  the  appeal." 

Where  Judgment  or  Decree  Reviewed 
without  Joining  Coparties. — Where  the 
record  on  appeal  brings  up  so  much  of 
the  case  and  such  of  the  parties  as 
are  necessary  to  determine  the  appel- 
lant's rights,  and  such  determination 
can  be  made  without  affecting  the 
rights  of  coparties  not  joining  and  not 
notified  of  the  appeal,  it  has  been 
held  that  service  on  such  coparties  is 
not  jurisdictional,  although  they  were 
substantially  interested  in  the  judg- 
ment appealed  from.  Milner  v.  Meek, 
95  U.  S.  252;  Gilchrist  v.  Rea,  9 
Paige  (N.  Y.)  66;  Moore  v.  Held,  73 
Iowa  540;  Hunt  v.  Hawley,  70  Iowa 
183;  Wright  V.  Mahaffey,  78  Iowa  97. 

Iowa — Service  of  Notice  on  Coparty  not 
Jurisdictional.  —  Section  3174,  Code 
Iowa,  provides  that  "a  part  of  sev- 
eral coparties  may  appeal,  but  in  such 
case  they  must  serve  notice  of  the 
appeal  upon  all  the  other  coparties, 
and  file  the  proof  thereof  with  the 
clerk  of  the  Supreme  Court." 

In  Wright  v.  Mahaffey,  76  Iowa  97, 
it  was  held  that  "the  requirement 
*  *  *  that  the  notice  of  appeal  must 
be  served  upon  the  other  coparties  is 
not  jurisdictional.  *  *  *  In  such  case 
the  court  has  jurisdiction  to  determine 
the  questions  arising  between  the 
parties  before  it,  and  which  do  not 
affect  the  rights  and  interests  of  those 
not  served." 

So  where  one  of  the  codefendants 
in  the  court  below  admitted  by  his  de- 
fault the  validity  of  the  plaintiff's  judg- 
ment, and  that  any  interest  retained 


accordingly,  essential  to  confer 


by  him  in  the  property  wate  subject  to 
be  appropriated  to  their  satisfaction — 
held,  that  notice  of  the  appeal  need  not 
be  served  upon  him  by  appellant,  as  no 
interest  of  his  was  prejudiced.  Wright 
V.  Mahaffey,  76  Iowa  98. 

When  Jurisdictional.  —  But  where 
the  judgment  appealed  from  cannot 
be  modified  or  reversed  without  in- 
juriously affecting  the  interests  of  ap- 
pellant's coparties  below,  the  appel- 
late court  will  not  consider  the  appeal 
without  service  on  such  parties,  as 
in  an  appeal  by  one  defendant  in  an 
action  in  partition.  Hunt  v.  Hawley, 
70  Iowa  183. 

Consequence  of  Defect  of  Parties. — If 
no  motion  is  made  to  stay  or  dismiss 
the  appeal  where  there  is  a  defect  of 
parties,  and  the  absent  parties  have 
neither  taken  an  appeal  themselves 
nor  applied  to  be  made  parties  to  the 
appeal,  the  appellate  court  will  not 
reverse  the  decree  appealed  from  al- 
though it  is  clearly  wrong.  Brown 
V.  Evans,  34  Barb.  (N.  Y.)  594. 

Defect  of  Parties  cannot  be  Amended. — 
Where  the  judgment  below  was  a 
money  judgment  against  "  the  claim- 
ants "  and  their  two  sureties  in  a  bond, 
naming  them  jointly,  and  the  sureties, 
failed  to  join  in  the  writ  of  error,  and 
there  was  no  proper  summons  and 
severance,  the  defect  was  held  a  sub- 
stantial one  which  the  court  could  not 
amend,  and  by  reason  of  which  it  had 
no  jurisdiction  to  try  the  case.  Estes 
V.  Trabue,  128  U.  S.  225. 

1.  California. — Senterw.  De  Bernal, 
38  Cal.  641;  Williams  v.  Santa  Clara 
Min.  Assoc,  66  Cal.  193;  O'Kane  v. 
Daly,  63  Cal.  317;  Randall  v.  Hunter, 
69  Cal.  80;  Miller  v.  Thomas,  71  Cal. 
407;  Millikin  v.  Houghton,  75  Cal.  539; 
Moylez*.  Landers,  78  Cal.  99;  Columbet 
7'.  Pacheco,  46  Cal.  650;  In  re  Med- 
bury,  48  Cal.  83;  In  re  Castle  Dome 
Min.  Co.,  79  Cal.  249. 

Indiana. — Shulties  v.  Keiser  95  Ind. 
159;  State  V.  East,  88  Ind.  602;  Knarr 
V.  Conway,  37  Ind.  257;  Wickham  v. 
Hess,  38  Ind.  183;  Hendricks  v.  State, 
73  Ind.  482;  Reeder  v.  Maranda,  55 
Ind.  239;  Pierson  v.  Hart,  64  Ind.  254; 
Hammon  v.  Sexton,  69  Ind.  37;  Hun- 
derlockz'.  Dundee  Mortg.,  etc..  Invest. 
Co.,  88  Ind.  139;  Herzogg  v.  Cham- 
bers, 61  Ind.  333;  People's  Sav.  Bank. 
V.   Finney,  63  Ind.  460;  Cranmore  v^ 
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/.  Dismissal  ox  Failure  to  Join. — Where  it  appears  that 
coparties  having  a  joint  interest  in  the  judgment  or  decree  ap- 
pealed  from  were  not  joined  on  appeal,  and  that  no  severance  was 
had,  either  in  the  judgment  or  by  subsequent  process  of  summons 
and  severance,  or  statutory  notification,  the  appeal  will  be  dis- 
missed upon  motion.* 


Bodine,  65  Ind.  25;  Hunter  v.  Chris- 
man,  70  Ind.  439;  Couch  v.  Thomas, 
71  Ind.  286. 

Other  States. — Hamilton  v.  Blair,  23 
Oregon  64;  Brown  v.  Evans,  34  Barb. 
(N.  Y.)  594;  Smetters  v.  Rainey,  14 
Ohio  St.  287;  Lynch  v.  Rotan,  39  111. 
14;  Guarantee  Trust,  etc.,  Co.  v.  Bud- 
dington,  23  Fla.  514;  Barton  v.  Long, 
45  N.  J.  Eq.  160. 

United  States. — Mason  v.  U.  S.,  136 
U.  S.  5S1;  Estes  V.  Trabue,  128  U.  S. 
225;  Simpson  v.  Greeley,  20  Wall.  (U. 
S.)  157;  Downing  v.  McCartney.  9 
Wall.  (U.  S.)  394. 

Want  of  Parties  jurisdictional. — "Until 
all  the  parties  to  the  joint  judgment 
have  been  brought  before  the  court  in 
some  form  it  acquires  no  legal  power 
or  authority  to  reverse  or  modify  any 
part  of  it.  There  is  a  want  of  jurisdic- 
tion of  the  subject-matter."  Smetters 
V.  Rainey,  14  Ohio  St.  287. 

In  In  re  Castle  Dome  Min.,  etc., 
Co.,  79Cal.  246,  it  was  held  that,  upon 
an  appeal  taken  by  petitioning  cred- 
itors from  an  order  dismissing  a  pro- 
ceeding in  insolvency  against  a  foreign 
corporation  for  alleged  want  of  juris- 
diction, though  the  corporation  made 
default  and  the  controversy  is  between 
the  petitioning  creditors  and  attaching 
creditors  of  the  corporation,  who  in- 
tervened to  prevent  an  adjudication 
of  insolvency  against  the  corporation, 
the  notice  must  be  served  on  the  cor- 
poration in.  addition  to  the  attaching 
creditors,  since  the  judgment  was  in 
favor  of  the  corporation,  and  a  rever- 
sal would  affect  its  rights.  The  court 
said:  "It  was  absolutely  essential  to 
give  this  court  jurisdiction  that  the 
notice  of  appeal  should  be  served  on 
the  Castle  Dome  Company "  (Code 
Civ.  Pro..  §§  938,  940.) 

Nonjoinder  of  Necessary  Parties  cannot 
be  Waived  — Where  a  joinder  of  neces- 
sary parties  is  jurisdictional,  a  party 
is  held  not  to  waive  the  defect  by  not 
objecting  before  the  cause  is  heard  on 
the  merits.  In  re  Castle  Dome  Min., 
etc..  Co.,  79  Cal.  249,  where  it  is  held: 
*'  The  ground  upon  which  a  respond- 


ent is  allowed  to  object  to  the  hearing 
of  an  appeal  because  some  other  party 
adverse  to  the  appellant  has  not  been 
served  with  notice  of  the  appeal,  is 
not  that  his  rights  are  affected,  but 
merely  that  the  court  is  bound  at  all 
times  to  keep  within  its  proper  juris- 
diction, and  must  give  heed  to  such 
objections,  no  matter  how  they  are 
brought  to  its  attention." 

Notice  of  Appeal  Jurisdictional. — So 
also  it  is  held  that  the  notice  of  appeal 
filed  in  a  court  of  chancery,  and  not 
the  petition  on  appeal,  gives  the  court 
jurisdiction  of  the  cause.  In  Barton 
V.  Long,  45  N.  J.  Eq.  160,  it  was  said: 
"  We  think  that  it  is  the  notice  of  ap- 
peal in  the  court  of  chancery  that  is 
possessed  of  complete  appellate  effi- 
cacy; so  much  so,  that  when  such  notice 
has  been  filed,  the  cause  to  which  it 
relates  is,  ipso  facto,  placed  under  the 
control  of  this  court.  The  language  of 
the  rules  of  the  court  existing  from 
the  earliest  times,  cannot  be  harmon- 
ized with  any  other  view.  The  peti- 
tion of  appeal  subsequently  filed  in 
this  court  is  in  the  nature  of  a  plead- 
ing tending  to  form  an  issue." 

1.  Indiana. — Knarr  v.  Conway,  37 
Ind.  257;  Wickham  v.  Hess,  38  Ind. 
183;  Hendricks  v.  State,  73  Ind.  482; 
Emmert  v.  Darnall,  58  Ind.  141;  Reeder 
V.  Maranda,  55  Ind.  239;  Pierson  v. 
Hart,  64  Ind.  254;  Hammon  z/.  Sexton, 
69  Ind.  37;  Hunderlock  v.  Dundee 
Mortg.,  etc..  Invest.  Co.,  88  Ind.  139; 
State  V.  East,  88  Ind.  602;  Shulties  v. 
Keiser,  95  Ind.  159;  Herzogg  v.  Cham- 
bers, 61  Ind.  333;  Barger  z/.  Manning, 
43  Ind.  472;  People's  Sav.  Bank  v. 
Finney,  63  Ind.  460:  Cranmore  v. 
Bodine,  65  Ind.  25;  Hunter  v.  Chris- 
man,  70  Ind.  439;  Couch  v.  Thomas, 
71  Ind.  286;  Indianapolis  Piano  Mfg. 
Co.  V.  Caven,  58  Ind.  328. 

United  States. — Simpson  v.  Greelev 
20  Wall.  (U.  S.)  157. 

Other  States. — Lynch  v.  Rotan,  39 
111.  14;  Segler  v.  Coward,  24  S.  Car. 
119;  Crane  v.  Farmer,  14  Colo.  294; 
Stark  V.  Jenkins,  i  Wash.  Ter.  421. 

Indiana.  —  Section    635,    Rev.    Stat. 
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m.  Voluntary  Appearance. — A  voluntary  appearance  is  suf- 
ficient to  bring  a  coparty  before  the  court.*  Statutory  notice  to 
a  party  appearing  and  refusing  to  join  is  unnecessary.* 

n.  Parties  not  Joining  not  Appellants.  —  Parties  who 
refuse  to  join  will  not  be  deemed  appellants  although  brought  be- 
fore the  court  by  summons  and  severance  or  equivalent  proceed- 
ings.' Errors  cannot  be  assigned  in  behalf  of  appellants  which 
are  only  prejudicial  to  the  recusant  parties.* 

o.  Husband  and  Wife. — A  feme  sole  who  marries  after  judg- 
ment must,  where  statutes  do  not  give  her  the  right  to  sue  alone, 
join  her  husband  in  bringing  a  writ  of  error  or  appeal.*  So 
where  a  judgment  is  rendered  against  a  wife,  a  writ  of  error 
must  be  brought  in  the  name  of  herself  and  her  husband.* 

±.  Action  to  Review  Judgment. — In  an  action  to  review  a 
judgment  all  parties  to  the  original  action  must  be  brought  be- 
fore the  trial  court,'  and  those  who  refuse  to  join  as  plaintiffs  must 

1881,  provides  that  "a  part  of  several 
coparties  may  appeal;  but  in  such  case 
they  must  serve  notice  of  the  appeal 
upon  all  the  other  coparties,  and  file 
proof  thereof  with  the  clerk  of  the  Su- 
preme Court." 

"  It  has  been  held  by  this  court  that 
where  a  part  only  of  several  coparties 
appeal  from  a  joint  judgment  without 
notice  of  such  appeal  to  their  copar- 
ties, the  appeal  will  be  dismissed." 
Koons  V.  Mellett,  121  Ind.  589. 

hot  in  Court's  Own  Motion. — Where 
there  is  a  defect  of  parties  to  an  appeal 
the  Supreme  Court  will  not  dismiss  the 
appeal  on  its  own  motion.  Travelers' 
Ins.  Co.  V.  Yount,  98  Ind.  451. 

New  York. — In  an  appeal  from  a  sur- 
rogate'sorder  thecourt  willdismiss  the 
case  for  failure  to  join  a  party  having 
a  substantial  interest,  if  objection  is 
duly  made,  Gilchrist  v.  Rea,  9  Paige 
(N.  Y.)  66;  but  if  not,  the  court  will  de- 
termine the  rights  of  the  party  before 
it,  so  far  as  may  be  done  without  affect- 
ing the  rights  of  nonjoined  coparties. 
Gilchrist  v.  Rea,  g  Paige  (N.  Y.)  66. 

Application  for  Dismissal. — If  a  party 
interested  in  an  order  below  is  not 
made  a  party  on  appeal,  he  may  apply 
for  a  dismissal  of  the  appeal  as  to  him 
with  costs.  Gardner  v.  Gardner,  5 
Paige  (N.  Y.)  170. 

Appeal  Taken  in  Term  Time. — A  por- 
tion of  coparties  taking  an  appeal  dur- 
ing term  time,  and  filing  appeal  bond 
and  transcript  within  time  fixed  by 
trial  court,  need  not  serve  notice  of 
appeal  on  other  coparties;  it  is  suffi- 
cient to  join  them  as  appellees  in  as- 
signment of  error.  Conaway  v.  Ascher- 
man,  94  Ind.  187. 


1.  Rich  V.  Starbuck,  45  Ind.  310; 
Truman  v.  Scott,  72  Ind.  258.  See, 
for  a  full  discussion  of  this  subject, 
article  Appearances. 

2.  Rich  V.  Starbuck,  45  Ind.  310; 
Truman  v.  Scott,  72  Ind.  258.  See  for 
further  treatment  supra,  1.  Waiver  of 
Right  of  Appeal. 

3.  Millsap  V.  Stanley,  50  Ala.  319; 
Beal  V.  Harrington,  116  111.  113; 
Fordyce  v.  Shriver,  115  111.  530. 

4.  Millsap  V.  Stanley,  50  Ala.  319. 

Presumption  —  Indiana.  —  The  pre- 
sumption is  made  in  Indiana  that  a 
party  notified  of  appeal  and  not  ap- 
pearing joins  in  the  appeal  as  a  party. 
Rabb  V.  Graham,  43  Ind.  i. 

Iowa. — Under  precisely  similar  stat- 
utes the  presumption  is  that  such 
party  does  not  join  in  the  appeal. 
Engleken  v.  Webber,  47  Iowa  558. 

Coparty  not  Appealing. — Defendants 
not  appealing  cannot  assign  errors. 
Beal  V.  Harrington,  116  111.  113. 

The  appellate  court  will  not  deter- 
mine whether  a  decree  is  erroneous 
against  a  party  who  does  not  appeal. 
Fordyce  v.  Shriver,  115  111.  530. 

Action  of  Partition. — On  appeal  from 
a  Court  of  Common  Pleas  to  a  Circuit 
Court  in  an  action  of  partition,  it  was 
held  that  persons  asserting  ownership 
of  lands  in  controversy  might  be 
joined  as  respondents  on  appeal,  al- 
though not  made  parties  below.  Barr 
V.  Chapman,  5  Ohio  Cir.  Ct.  Rep.  69. 

5.  Haines  v.  Corliss,  4  Mass.  659; 
Walpole  V.  Smith,  4  Blackf.  (Ind.) 
151. 

6.  Whitmore  v.  Delano,  6  N.  H. 
543- 

7. 


Sloan   V.    Whitman,   6   Ind.  434; 
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be  made  defendants.* 

q.  Appeal  from  Justice's  Court. — An  appeal  from  a  justice's 
court  is  usually  the  beginning  of  a  new  suit  in  the  subordinate 
appellate  court  of  original  jurisdiction,  and  new  parties  to  the  ac- 
tion may  be  joined  in  such  court.* 

r.  Appeal  from  Probate  Court  Decrees. — Parties  having 
adverse  interests  who  are  not  made  parties  to  a  probate  court  de- 
cree cannot  take  an  appeal,  but  may  sue  and  be  made  parties  to 
the  appeal  by  petition.^ 

s.  Assignee  of  Coparty  after  Judgment. — Where  the  in- 
terest of  a  coparty  in  the  judgment  or  decree  appealed  from  has 
been  assigned  after  judgment,  the  assignee  is  not  entitled  to  no- 
tice of  appeal  until  a  copy  of  the  assignment  of  the  interest  has 
been  served  on  the  appellant.'* 

4.  Substituted  Parties— «.  Appeal  in  Behalf  of  Deceased- 
Party — (i)  In  GcTieraL — No  appeal  can  be  taken  at  law  or  in 
equity  in  the  name  of  a  deceased  party  or  privy  to  the  record.* 


Douglay  v.  Davis,  45  Ind.  493;  Burns 
V.  Singer  Mfg.  Co.,  87  Ind.  541;  Con- 
cannon  V.  Noble,  96  Ind.  326. 

1.  In  Concannon  v.  Noble,  96  Ind. 
326,  it  was  said:  "The  general  rule 
unquestionably  is,  that  all  who  were 
parties  to  the  original  action  must  be 
brought  before  the  court  on  a  bill  to 
review.  If  they  will  not  join  as  plain- 
tiffs they  may  be  brought  in  as  defend- 
ants. *  *  *  The  rule  that  all  the  parties 
should  be  brought  before  the  court 
where  a  judgment  is  sought  to  be 
reversed  on  appeal,  or  reviewed  and 
vacated  by  the  court  which  rendered 
it,  is  not  a  technical  rule,  but  is  an  im- 
portant one,  substantially  affecting  the 
rights  of  the  litigants." 

Necessary  Party  although  No  Interest. 
— On  an  appeal  by  sureties  on  bond 
from  judgment  against  them — held, 
that  the  principal  must  be  joined  either 
as  plaintiff  or  defendant,  although  he 
may  have  no  interest  in  the  errors  of 
law  upon  which  the  action  for  review 
is  brought.  Burns  v.  Singer  Mfg. 
Co.,  87  Ind.  541. 

2.  Smith  V.  Martin,  28  111.  App. 
224.  See  article  Justices  of  the 
Peace. 

After  Suit  Begun.  —  Even  though 
suit  has  been  begun  in  latter  court. 
Smith  V.  Martin,  28  111.  App.  224. 

3.  Watson  v.  May,  8  Ala.  177;  Lees 
V.  Browning,  15  Ala.  495;  Roy  v.  Se- 
grist,  19  Ala.  810;  Stapelton  v.  Stapel- 
ton,  21  Ala.  587;  Collier  v.  Slaughter, 
22  Ala.  671;  Binford  v.  Binford,  22 
Ala.  682;  McConico  v.  Cannon,  25  Ala. 


462;    Clemens   v.    Patterson,    38    Ala.. 
721. 

4.  Littleton  Sav.  Bank  v.  Osceola 
Land  Co.,  76  Iowa  660. 

5.  California. — Judson  v.  Love,  35 
Cal.  467;  Sanchez  v.  Roach,  5  Cal. 
248. 

Indiana. — Taylor  v.  Elliott,  52  Ind. 
588;  Taylor  v.  Elliott,  53  Ind.  442; 
Branham  v.  Johnson,  62  Ind.  259; 
Benoit  v.  Schneider,  39  Ind.  591. 

Kentucky. — Spalding  v.  Wathen,  7 
Bush  (Ky.)659;  Case  v.  Ribelin,  i  J.  J. 
Marsh.  (Ky.)  29. 

Maryland.  —  Harryman  v.  Harry- 
man,  49  Md.  68;  Owings  v.  Owings, 
3  Gill  &  J.  (Md.)  I. 

New  York.  —  Warren  v.  Eddy,  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  30; 
Blake  v.  Griswold,  104  N.  Y.  613. 

Other  States. —  Parker  v.  Home,  38 
Miss.  215;  Loring  v.  Folger,  7  Gray 
(Mass.)  505;  Yaple  v.  Titus,  41  Pa. 
St.  195;  Carter  v.  Carriger,  3  Yerg. 
(Tenn.)  411;  New  Orleans,  etc.,  Co.  v. 
Bosworth,  8  La.  Ann.  80. 

No  Jurisdiction. —  As  no  real  appeal 
has  been  taken  the  court  never  ac- 
quires jurisdiction.  The  appeal  is  fic- 
titious, and  the  substitution  of  a  real 
name  in  the  docket  will  not  convert  it 
into  a  real  appeal.  Taylor  v.  Elliott, 
53  Ind.  442. 

When  Heard  without  Knowledge  of 
Death. — In  New  York  it  is  held,  where 
an  appeal  has  been  heard  without 
knowledge  of  the  death  of  appellant 
before  appeal  was  taken,  that  the 
Court  of  Appeals  may  affirm  the  judg- 
96 
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Death  severs  the  agency  of  decedent's  attorney,  and  devolves  his 
pecuniary  interests  in  the  judgment  upon  new  parties.* 

In  Name  of  Deceased  Party. — Such  an  appeal  is  fatally  defective,  and 
cannot  be  amended  in  the  appellate  court  at  common  law.* 

General  Appearance  No  Waiver. — A  general  appearance  of  the  repre- 
sentatives of  the  deceased  or  of  the  appellee  does  not  cure  the 
defect,  since  the  appeal  is  void,  and  it  will  be  dismissed  on 
motion.' 

Where  Judgment  has  been  Eendered. — Or  where  judgment  has  been 
rendered  in  the  appellate  court,  it  will  be  set  aside  on  motion  and 
the  cause  stricken  from  the  docket.* 

(2)  By  WJiom  Properly  Taken. — After  the  death  of  a  party, 
therefore,  an  appeal  can  be  taken  on  behalf  of  the  decedent's  in- 
terest by  his  heirs,  executor,  or  administrator  only,  properly  sub- 
stituted in  the  cause ;  *  unless  there  are  existing  parties  in  the 


ment  in  favor  of  the  substituted  repre- 
sentatives on  granting  a  motion  to 
substitute  his  representatives.  Blake 
V.  Griswold,  104  N.  Y.  613. 

1.  Judson  V.  Love,  35  Cal.  467; 
Coffin  V.  Edgington,  2  Idaho  595. 

Notice  of  Appeal. — Notice  of  appeal, 
therefore,  or  other  act  incidental  there- 
to, served  upon  the  attorney  for  dece- 
dent,is  void,  Judsonz'.Love,35  Cal. 467; 
or  served  by  such  attorney  is  likewise 
void,    Coffin    v.    Edgington,    2    Idaho 

595- 

Indiana. — In  Indiana,  where  an  ap- 
peal is  taken  from  a  proceeding 
instituted  under  Rev.  Stat.  1881, 
§§  2454  and  2455,  governing  dece- 
dents' estates,  the  appellant  must  com- 
ply with  the  provisions  therein  con- 
tained; but  where  the  proceeding  is 
not  under  that  act,  but  under  the  gen- 
eral code,  the  appeal  is  governed  by 
the  general  provisions  upon  the  sub- 
ject of  appeals,  although  the  proceed- 
ings indirectly  affect  a  decedent's 
estate.  Galentine  v.  Wood  (Ind., 
1S93),  35  N.  E.  Rep.  901;  Rinehart 
V.  Vail,  103  Ind.  159;  Webb  v.  Simp- 
son, 105  Ind.  327;  Ten  Brook  v.  Max- 
well, 5  Ind.  App.  353;  Bellz".  Mousset, 
71  Ind.  347;  Yearley  v.  Sharp,  96  Ind. 
469;  Bennett  v.  Bennett,  102  Ind.  86; 
Heller  v.  Clark,  103  Ind.  591;  Koons 
V.  Mellett,  121  Ind.  585;  Louisville, 
etc.,  R.  Co.  V.  Etzler,  4  Ind.  App.  31; 
Walker  v.  Steele,  121  Ind.  436;  Dillman 
V.  Dillman,  90  Ind.  5S5;  Wright  v. 
Manns,  ill  Ind.  422;  May  v.  Hoover, 
112  Ind.  455;  Simmons  v.  Beazel,  125 
Ind.  362. 

2.  Owings  V.  Owings,  3  Gill  &  J. 
(Md.)  i;  Taylor  v.  Elliott,  53  Ind.  442. 


3.  Owings  V.  Owings,  3  Gill  &  J. 
(Md.)  I. 

In  Branham  v.  Johnson,  62  Ind.  259, 
it  was  said:  "  We  think  the  appeal  to 
this  court,  having  been  taken  after  the 
death  of  Branham,  as  to  him  is  a 
nullity.  No  act  can  be  done  to  bind 
the  dead,  except  such  as  they  knew, 
and  had  the  opportunity  to  meet  and 
answer  during  their  lives." 

4.  Taylor  v.  Elliott,  52  Ind.  588; 
Taylor  v.  Elliott,  53  Ind.  441;  Bran- 
ham V.  Johnson,  62  Ind.  259. 

Suit  Suspended  by  Death — Oregon. — A 
suit  is  suspended  during  the  period  be- 
tween the  death  of  a  party  and  the 
order  allowing  the  representatives  to 
continue  the  suit,  and  this  period  is  not 
deemed  part  of  the  time  limited  for 
taking  an  appeal.  Dick  v.  Kendall,  6 
Oregon  167;  McBride  v.  Northern  Pac. 
R.  Co.,  ig  Oregon  64. 

How  Long  Pending. — A  suit  is  deemed 
pending  until  an  appeal  is  perfected  or 
the  period  for  taking  an  appeal  has  ex- 
pired.    Dick  V.  Kendall,  6  Oregon  167. 

5.  California. — Judson  v.  Love,  35 
Cal.  467;  Sanchez  v.  Roach,  5  Cal.  248; 
Sheldon  v.  Dalton,  57  Cal.  19;  Adams 
V.  Woods,  8  Cal.  306;  Bates  v.  Ryberg, 
40  Cal.  465;  In  re  Wright,  49  Cal. 
550. 

Illinois. — Bower  v.  Grayville,  etc., 
R.  Co.,  92  111.  223;  Napper  v.  Short, 
17  111.  119. 

Indiana. — Vail  v.  Lindsay,  67  Ind. 
528;  Benoit  v.  Schneider,  39  Ind.  591; 
Taylor  r.  Elliott,  52  Ind.  588;  Branham 
V.  Johnson,  62  Ind.  259;  Losey  v.  Bond, 
81  Ind.  510;  Peterman  v.  Ott,  45  Ind. 
224. 

New    York. — Beach   v.    Gregory,   2 
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suit  upon  whom  the  law  devolves  his  rights  and  interests.* 

(3)  Death  of  Plaintiff  in  Error — At  Common  Law  if  the  plain- 
tiff in  error  died  after  the  issuance  of  the  writ  of  error,  but  before 
the  assignment  of  errors,  the  writ  abated.*  But  his  personal 
representatives  or  heirs  might  revive  the  writ  of  error  by  scire 
facias.^ 

Under  Modern  Practice  an  application  must  be  made  to  the  court 
by  the  personal  representatives  or  heirs,  within  the  statutory  period 
allowed  for  that  purpose,  for  leave  to  be  substituted  as  parties.* 


Abb.  Pr.  (N.  Y.  C.  PI.)  203;  Warren 
V.  Eddy,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  30;  Matter  of  Beckwith,  87  N.  Y. 
503;  Mortimer  v.  Nash,  7  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  229,  note. 

Vermont. — Arnold  v.  Brooks,  36  Vt. 
204;  Hilliard  v.  McDaniels,  48  Vt.  122. 

Other  States. — Coffin  v.  Edgington,  2 
Idaho  595;  Dick  v.  Kendall,  6  Oregon 
166. 

In  Real  Action. — Where  a  party  in  a 
real  action  dies  after  judgment  and 
before  an  appeal  has  been  taken,  it 
may  be  prosecuted  by  his  heirs-at-law. 
Vail  V.  Lindsay,  67  Ind.  528;  Slaugh- 
ter V.  Foust,  4  Blackf.  (Ind.)  379;  John 
V.  Hunt,  I  Blackf.  (Ind.)  324. 

Personal  Judgment  in  Real  Action. — 
The  personal  representatives  should 
join  with  the  heirs  in  an  appeal  from 
a  personal  judgment  rendered  in  an 
action  concerning  real  property.  Be- 
noit  V.  Schneider,  39  Ind.  591. 

1.  Harryman  v.  Harryman,  49  Md. 
68;  English  v.  Andrews,  4  Port.  (Ala.) 
319;  Evans  v.    Boggs,    Minor    (Ala.), 

354- 

Substitution. — Or  unless  the  appellate 
court  has  the  process  at  its  command 
to  supply  the  necessary  parties.  Har- 
ryman V.  Harryman,  49  Md.  68. 

Extent  of  Administrator's  Appeal. — An 
administrator  may  take  an  appeal  from 
a  judgment  of  a  probate  court,  and 
prosecute  it  to  the  same  extent  as  his 
intestate  might  have  done.  Davies  v. 
Nichols,  52  Ark.  554;  Ex  p.  Trapnall, 
29  Ark.  60. 

Removal  of  Administrator. — Where  an 
administrator  defendant  is  removed 
pending  an  appeal,  his  successor  ap- 
pointed after  the  removal  has  the  right 
to  prosecute  the  appeal  and  defend  the 
action.      Kerns  v.  Dean,    77   Cal.    555. 

Time  to  Appeal. — In  Indiana,  where 
an  action  is  commenced  against  a 
party  who  dies  while  it  is  pending, 
and  his  administrator  is  substituted  as 
defendant,   the  time  within  which  an 


appeal  may  be  taken  is  fixed  by  the 
Civil  Code  of  Practice,  and  not  by 
§  2455  Rev.  Stat.  1881,  regulating  ap- 
peals in  matters  affecting  decedents' 
estates.  Wright  v.  Manns,  iii  Ind. 
422;  Johnson  v.  Stephenson,  104  Ind. 
36S. 

2.  Harryman  v.  Harryman,  49  Md. 
70;  Walpole  V.  Smith,  4  Blackf.  (Ind.) 
151;  Exp.  Norris,  2  Ala.  385;  English 
V.  Andrews,  4  Port.  (Ala.)  319;  Evans 
V.  Boggs,  Minor  (Ala.)  354. 

Abatement. — Where  the  death  of  ap- 
pellant is  suggested  on  the  record  and 
no  legal  representative  appears  to 
make  himself  a  party  to  the  suit,  it 
will  abate.  English  v.  Andrews,  4 
Port.  (Ala.)  319;  Evans  v.  Boggs,  Mi- 
nor (Ala.),  354. 

3.  Booker  v.  Adkins,  48  Ala.  529; 
Branham  v.  Johnson,  62  Ind.  261;  Jef- 
fries V.  Lamb,  73  Ind.  202;  Walpole  v. 
Smith,  4  Blackf.  (Ind.)  151;  Black  v. 
Shaw,  20  Cal.  68;  Hollowayz/.  Galliac, 
49  Cal.  149. 

4.  Code  Civ.  Pro.  New  York  §  1297; 
Dick  V.  Kendall,  6  Oregon  166;  Hahn 
V.  Behrman,  73  Ind.  120. 

Term  of  Substitution. — Where  appli- 
cation to  the  court  is  made  and  leave 
granted  to  substitute  legal  represent- 
atives of  the  deceased  parties,  the 
appeal  will  abate  if  the  terms  of  the 
order  of  substitution  are  not  complied 
with.  Phillips  v.  Preston,  11  How. 
(U.S.)  294. 

When  Made. — The  application  must 
be  made  within  the  statutory  period 
when  an  appeal  may  be  taken;  it 
is  then  timely,  although  the  order  is 
not  made  until  after  the  expiration  of 
the  statutory  period.  Dick  v.  Kendall, 
6  Oregon  169;  Sewall  v.  Bates,  2  Stew. 
(Ala.)  462;  Ex  p.  Norris,  2  Ala.  385; 
Walpole  V.  Smith,  4  Blackf.  (Ind.) 
152;  Carmichael  v.  West  Feliciana  R. 
Co.,  2  How.  (Miss.)  817. 

After  Issue  and  before  Return. — If  a 
sole  plaintiff  died  after  the  issuance  of 
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(4)  After  Assig'itment  of  Error. — The  death  of  either  party- 
after  the  assignment  of  error,  or  the  filing  of  the  record  under 
code  practice,  does  not  abate  the  appeal.*  The  court  has  ac- 
juired  jurisdiction  by  submission  of  the  cause,  and  will  determine 
the  case  and  enter  judgment  as  of  the  date  of  submission  with- 
out substitution  of  decedent's  legal  representatives.* 

Date  of  Judgment  Subsequent  to  Death. — Where  the  appellate  judgment 
is  entered  as  of  a  date  subsequent  to  the  death  of  the  party,  it 
will  order  the  return  of  a  remittitur,  set  aside  its  decision,  and 
re-enter  judgment  as  of  the  date  of  the  submission  of  the  cause. ^ 

b.  Death  of  Joint  Appellant. — Where  one  of  several  ap- 
pellants dies  after  the  appeal  has  been  taken,  the  survivors  may 
continue  the  appeal  upon  suggesting  the  death  upon  the  record.* 


the  writ  of  error  and  before  its  return, 
the  writ  abated,  but  could  be  revived 
by  the  representatives  of  deceased 
filing  writ  and  transcript  of  record  in 
the  appellate  court.  Ex  p.  Norris, 
2  Ala.  3S5. 

To  Whom  Application  Made. — Appli- 
cation must  be  made,  under  common- 
law  practice,  to  the  court  for  scire 
facias;  the  clerk  has  no  power  to  issue 
a  writ  of  error  to  make  personal  repre- 
sentatives parties.  Sewall  v.  Bates,  2 
Stew.  (Ala.)  462. 

1.  Mississippi. — Torry  v.  Robertson, 
24  Miss.  192. 

2.  California. —  Black  v.  Shaw,  20 
Cal.68;  Holloway  v.  Galliac,49  Cal.149. 

Indiana. — Branham  v.  Johnson,  62 
Ind.  261;  Walpole  v.  Smith,  4  Blackf. 
(Ind.)  151. 

New  York.  —  King  v.  Dunn,  21 
Wend.  (N.  Y.)  253;  Campbell  v. 
Mesier,  4  Johns.  Ch.  (N.  Y.)  335; 
Miller  v.  Gunn,  7  How.  Pr.  (N.  Y. 
Supreme  Ct.)  159;  Blake  v.  Griswold, 
104  N.  Y.  613. 

Texas.  —  Harrison  v.  Moseley,  31 
Tex.  608;  Galveston  City  R.  Co.  v. 
Nolan,  53  Tex.  139. 

Other  States. — Booker  v.  Adkins,  48 
Ala.  529;  Turner  v.  Booker,  2  Dana 
(Ky.)  334;  Carrollton  v.  Khomberg,  78 
Mo.  547;  Long  V.  Hitchcock,  3  Ohio 
274;  Gemmill  v.  Butler,  4  Pa.  St.  252; 
Green  v.  Watkins.  6  Wheat.  (U.  S.) 
260;  Kimbrough  v.  Mitchell,  i  Head 
(Tenn.)  539. 

Death  before  Argument.  —  The  fact 
that  a  party  to  a  suit  was  dead  when 
the  case  on  appeal  was  argued  is  no 
ground  for  granting  a  rehearing  until 
steps  are  taken  for  a  proper  substitu- 
tion. Blake  v.  Griswold,  103  N*  Y. 
429. 


In  a  Criminal  Case. — The  common- 
law  rule  that  a  writ  of  error  does  not 
abate  by  the  death  of  the  plaintiff  in 
error,  after  error  joined,  has  no  appli- 
cation to  criminal  cases,  as  the  rule 
rests  upon  the  right  of  the  defendant 
in  error  to  have  the  judgment  revived 
against  the  personal  representatives 
of  the  plaintiff  in  error,  and  thus  to 
enforce  the  judgment  against  him 
whom  they  represent.  O'Sullivan  v. 
People,  144  111.  605;  March  v.  State,  5 
Tex.  App.  450;  Herrington  v.  State, 
53  Ga.  552.  Consequently  the  death 
of  a  party  convicted  of  crime  after  he 
has  sued  out  a  writ  of  error  to  reverse 
the  judgment  abates  the  writ, although 
there  has  been  joinder  in  error.  O'Sul- 
livan V.  People,  144  111.  605. 

3.  Holloway  v.  Galliac,  49  Cal. 
149. 

4.  Gregg  v.  Bethea,  6  Port.  (Ala.) 9; 
Perine  v.  Babcock,  6  Port.  (Ala.)  391; 
Moses  V.  Wooster,  115  U.  S.  285;  Mc- 
Kinney  v.  Carroll,  12  Pet.  (U.  S.)  66; 
Walpole  V.  Smith.  4  Blackf.  (Ind.) 
152;  Camp  V.  Bennett,  16  Wend.  (N. 
Y.)48. 

Technical  Revivor. — Where  a  tech- 
nical revivor  is  necessary  upon  death 
of  one  of  several  appellants  after  an 
appeal  is  perfected,  either  party — ap- 
pellant or  appellee — may  have  the 
cause  revived.  It  is  incumbent  upon 
the  party  wishing  such  revival  to  take 
active  measures  for  that  purpose.  He 
cannot  impose  the  obligation  on  his 
adversary.  Raine  v.  Bank,  4  Gratt. 
(Va.)  150. 

Appellants  in  Tort. — The  representa- 
tives of  one  of  several  defendants  in  a 
tort  action  need  not  be  joined  on  ap- 
peal taken  by  the  rest.  Potter  v, 
Gratiot,  i  Mo.  368. 


[99 


Parties  to 


APPEALS. 


Appellate  Proceedings. 


c.  Death  of  Sole  Appellee. — An  appeal  cannot  be  taken  at 
law  or  in  equity  against  a  deceased  defendant  or  appellee.* 

Dismissal. — And  where  it  appears  to  the  satisfaction  of  the  court 
that  the  appellee  died  before  notice  of  appeal  was  served,  the 
appeal  will  be  dismissed.* 

Whom  Substituted  as  Appellees. — The  appeal  should  be  prosecuted 
against  the  personal  representatives  of  the  deceased  appellee,  and 
where  his  real  property  is  affected  the  heirs  must  be  brought  in 
also.' 

After  Appeal  is  Taken. — Except  in  criminal  cases  the  appeal  does  not 
abate  by  the  death  of  a  defendant  in  error,  whether  it  happen  be- 
fore or  after  the  cause  has  been  submitted."* 

Process. — Where  the  personal  representatives  of  the  appellee  fail 
to  obtain  an  order  of  substitution,  the  appellant  may  have  them 
made  parties  by  a  proper  proceeding* — at  common  law  by  a  writ 
of  scire  facias  ad  aiidiendiim  errores,  to  compel  the  executor  or 
administrator  of  the  deceased  defendant  in  error  to  join  in  error.® 
But  if  the  death  occur  after  the  assignment  of  errors,  the  plain- 
tiff must  proceed  as  if  defendant  in  error  were  living,  till  judg- 
ment be  affirmed,  and  then  revive  by  scire  facias."^ 


Appeal  in  Name  of  Two  Joint  Defendants. 
— Where  an  appeal  is  taken  in  the 
name  of  two  joint  defendants,  one  of 
whom  is  dead,  the  surviving  defendant 
and  appellant  may  be  allowed  to  strike 
out  the  name  of  the  deceased  and  pro- 
ceed with  the  appeal.  Alexander  v, 
Rea,  50  Ala.  64. 

1.  Shartzer  v.  Love;  40  Cal.  96; 
Dolan  V.  Jennings,  139  U.  S.  385; 
Shafer  v.  Shafer,  30  Mich.  163. 

2.  Shartzer  v.  Love,  40  Cal.  96; 
Dolan  V.  Jennings,  139  U.  S.  385. 

3.  Shafer  v.  Shafer,  30  Mich.  163; 
Dolan  V.  Jennings,  139  U.  S.  385. 

No  Jurisdiction. — Where  an  appeal 
was  taken  by  defendants  below  against 
complainants  below,  one  of  whom  died 
before  appeal  was  taken,  and  the 
death  was  not  suggested  on  the  rec- 
ord, and  the  personal  representatives 
of  deceased  complainant  did  not  vol- 
untarily appear,  nor  were  cited  in — 
held,  no  jurisdiction  of  appeal.  Dolan 
V.  Jennings,  139  U.  S.  385. 

Amendment. — The  appellant  will  not 
"be  allowed  to  amend  the  record  in 
such  case,  if  guilty  of  laches  in  mov- 
ing for  decree  to  amend.  Dolan  v. 
Jennings,  139  U.  S.  385. 

4.  Green  v.  W^atkins,  6  Wheat.  (U. 
S.)  260;  Carroll  v.  Bowie,  7  Gill 
(Md.)34;  Walpole  v.  Smith,  4  Blackf. 
(Ind.)  151;  Prior  v.  Kiso,  96  Mo.  315. 

5.  Kemper  z/.  King,  11  Mo.  App.  117; 
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U.  S.  Mut.  Accident  Assoc,  v.  Weller, 
30  Fla.  215. 

6.  U.  S.  Mut.  Accident  Assoc,  v. 
Weller,  30  Fla.  215;  Prior  v.  Kiso,  96 
Mo.  315;  Phares  v.  Saunders,  18  W. 
Va.  336;  Green  v.  Watkins,  6  Wheat. 
(U.  S.)  260;  Bromley  v.  Littleton, 
Yelv.  112;  Wicket  v.  Creamer,  i  Salk. 
264. 

7.  Prior  v.  Kiso,  96  Mo.  315. 
Before  Assignment  of  Errors. — If  the 

death  of  the  sole  appellee  happen  be- 
fore the  assignment  of  errors,  and  the 
plaintiff  will  not  assign  errors,  the  ex- 
ecutors, as  administrators  of  the  de- 
fendant in  error,  may  have  a  scire 
facias  qucpre  execntioneni  non  in  order 
to  compel  him.     Prior  v.  Kiso,  96  Mo. 

315- 

Dismissal. — Where  a  respondent  dies 
pending  an  appeal,  a  motion  by  his 
personal  representatives  for  its  dis- 
missal will  not  be  entertained  until 
they  have  been  substituted  in  the  su- 
preme court  in  his  place.  A  substitu- 
tion in  the  lower  court  is  not  sufficient. 
Lyons  v.  Roach,  72  Cal.  85. 

Admission  of  Personal  Bepresentatives 
as  Parties. — Personal  representatives 
cannot  be  substituted  in  the  appellate 
court  on  the  mere  suggestion  of  the 
death  of  a  party  to  a  suit.  There  must 
be  proof,  or  an  admission  by  the  ad- 
verse party,  of  the  facts  claimed,  to 
present  a  proper  foundation  for  sub- 


Parties  to 


APPEALS, 


Appellate  Proceedings. 


d.  Death  of  Joint  Appellee. — If  one  of  several  appellees 
dies  after  an  appeal  is  taken,  his  death  may  be  suggested  on  the 
record,  and  the  appeal  will  proceed  against  the  survivors.* 

e.  Bankrupts  and  Insolvents. — A  bankrupt  is  civilly  dead 
with  respect  to  his  assigned  estate.*  The  assignee  in  bankruptcy 
is  the  proper  party  to  prosecute  an  appeal  from  an  erroneous 
judgment  or  decree  taken  after  the  bankruptcy.* 

Substitution. — Where  the  appellant  becomes  bankrupt  after  the 
appeal  has  been  taken,  the  assignee  should  be  substituted,  on 
motion  and  production  of  the  deed  of  assignment.* 


stitution.  Kemper  v.  King,  ii  Mo. 
App.  117. 

1.  Walpole  V.  Smith,  4  Blackf.  (Ind.) 
151;  Bartholomew  v.  BeJfield,  2  Bulstr. 
244;  Doe  V.  Jones,  2  M.  &  S.  472. 

At  Common  Law. — If  there  are  sev- 
eral defendants  in  error  and  one  die, 
no  abatement  of  the  writ  occurs;  but 
the  death  being  suggested  on  the  roll, 
the  writ  of  error  proceeds  against  the 
survivors.  2Tidd's  Pr.  (4th  ed.)  1163; 
Prior  V.  Kiso,  96  Mo.  315. 

All  that  is  essential  is  to  suggest 
the  death,  and  the  writ  proceeds  with- 
out abatement.  Prior  z'.  Kiso,  96  Mo. 
316. 

The  surviving  defendants  in  error 
represent  the  decedent.  Their  victory 
enures  to  the  benefit  of  his  represent- 
ative, and  he  may  be  brought  in  and 
made  a  party  in  the  lower  court  on  re- 
turn of  the  cause,  as  the  judgment  of 
reversal,  by  relation,  takes  effect  as 
of  the  date  of  the  issuance  of  the  writ 
of  error.      Prior  v.  Kiso,  96  Mo.  316. 

Dismissal  as  to  Decedent's  Interest. — 
Where  one  of  the  appellees  dies,  the 
appeal  cannot  be  dismissed  as  to  his 
interest  until  his  personal  representa- 
tives are  cited  in.  Hearing  v.  Mound 
City  L.  Ins.  Co.,  29  La  Ann.  832. 

Kevival. — No  revival  is  necessary 
under  common-law  practice  nor  gen- 
erally under  modern  practice.  Ma- 
guire  V.  Moody  (Mo.,  1892),  18  S.  W. 
Rep.  900;  Prior  v.  Kiso,  96  Mo.  316. 

Death  of  Appellee  before  Appeal. — 
Where  a  party  dies  before  appeal  is 
taken,  the  adverse  party  taking  an 
appeal  must  make  the  personal  repre- 
sentative a  party  appellee,  and  by 
proper  process  bring  him  before  the 
court.  He  is  a  necessary  and  proper 
party  to  the  appeal.  Hopkins  v.  Hop- 
icins,  91  Ky.  310;  Dolan  v.  Jemmison, 
139  U.  S.  385. 

When  Heirs  must  be  Joined. — When 
one  of  several  joint  appellees  has  died 
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before  appeal  was  taken,  the  appeal 
may  be  prosecuted  against  the  sur- 
vivors. If  the  action  affects  real  prop- 
erty, the  heirs  of  the  deceased  must  be 
made  appellees  also.  Bartholomew  v. 
Belfield,  2  Bulstr.  244;  Doe  v.  Jones,  2 
M.  &  S.  472;  Porter  v.  Rummery,  10 
Mass.  64. 

Abatement  by  Subsequent  Marriage. — 
A  writ  of  error  which  has  been  duly 
served  is  not  abated  by  the  subsequent 
marriage  of  a  female  defendant  in 
error  who  was  a  feme  sole  when  she 
recovered  the  judgment  sought  to  be 
reviewed  by  the  writ,  but  the  suit  in 
error  will  proceed  against  her  as  if 
she  remained  unmarried.  U.  S.  Mut. 
Accident  Assoc,  v.  Weller,  30  Fla.  210. 

Substitution  of  Assignee. — When  the 
assignor  of  a  judgment  dies  pending 
an  appeal,  his  assignee  will  be  substi- 
tuted in  the  appellate  tribunal.  Neil- 
son  V.  Kansas  City,  etc.,  R.  Co.,  85 
Mo.   599. 

2.  Herndon  v.  Howard,  9  Wall.  (U. 
S.)664. 

3.  Herndon  v.  Howard,  9  Wall.  (U. 
S.)  664;  Knox  V.  Virginia  Exch.  Bank, 
12  Wall.  (U.  S.)38i;  Jenkins  v.  Green- 
baum,  95  111.  11;  Jenkins  v.  Chicago 
International  Bank,  97  111.  568;  Kiefer 
V.  Winkens,  39  How.  Pr.  (N.  Y.  C. 
PI.)  182;  Johnson  v.  Thaxter,  7  Gray 
(Mass.)  242;  O'Neil  v.  Dougherty,  46 
Cal.   575;  Virgin  v.  Brubaker,  4  Nev. 

31- 

4.  Knox  V.  Virginia  Exch.  Bank,  12 
Wall.  (U.  S.)  381;  Herndon  v.  How- 
ard, 9  Wall.  (U.  S.)664. 

Need  not  Show  Interest. — An  assignee 
substituted  for  original  plaintiff,  being 
a  party  to  the  record,  may  appeal,  al- 
though he  has  filed  no  supplemental 
complaint  showing  his  interest.  Vir- 
gin V.  Brubaker,  4  Nev.  31. 

Assignee  of  Insolvent  Debtor. — The  aS' 
signee  of  a  debtor  in  insolvency  may 
prosecute  a  writ  of  error  to  reverse  a 


Parties  to 


APPEALS. 


Appellate  Proceedings. 


/.  Abatement  of  Personal  Actions. — Personal  actions  do 
not  abate  by  the  death  of  either  party  after  the  rendition  of  the 
judgment,*     See  article  DeaTK. 

Merger. — The  cause  of  action  in  merged  in  the  judgment,  which 
becomes  an  asset  in  the  hands  of  the  representatives  of  the 
deceased  or  a  claim  against  his  estate.* 


judgment  against  the  insolvent.  John- 
son V.  Thaxter,  7  Gray  (Mass.)  242. 

Judgment  Creditors  of  Insolvent. — 
Judgment  creditors  of  a  deceased  in- 
solvent may  appeal  from  a  judgment 
against  him  in  his  name  and  with  his 
rights  only.  Watson  v.  Williard,  9 
Pa.  St.  89. 

By  Administrator  de  Bonis  Non. — So 
when  an  executor  is  removed,  the  ad- 
ministrator de  bonis  non  must  be  sub- 
stituted as  a  party.  Tavlor  v.  Savage, 
I  How.  (U.  S.)  282. 

An  administrator  de  bottis  non  is  the 
proper  person  to  revive  a  judgment 
belonging  to  an  estate  and  recovered 
in  name  of  deceased  administrator  in 
chief.      Morrow  v.   Taggart,  45   Ala. 

293- 

Official  Appellee.  —  The  legal  suc- 
cessor of  an  official  party  who  dies 
after  judgment  should  be  substituted 
as  appellee.  Or  the  successor  named 
in  the  mortgage  as  trustee  when  the 
original  trustee  dies,  after  obtaining 
judgment  of  foreclosure,  from  which 
the  appeal  is  taken.  Losey  v.  Bond, 
81  Ind.  510. 

In  Name  of  Extinct  Corporation. — A 
writ  of  error  cannot  be  prosecuted  in 
the  name  of  a  corporation  wholly  ex- 
tinct, unless  a  legal  representative  or 
receiver  or  trustee  has  been  appointed. 
America   Life  Assoc,   v.   Fassett,   102 

111.  315- 

1.  Blake  v.  Griswold,  104  N.  Y.  613; 
Gibbs  V.  Belcher,  30  Tex.  82;  Cox 
V.  Whitfield,  18  Ala.  738;  Beck  v. 
Dowell,  40  Mo.  App.  73;  Lewis  v.  St. 
Louis,  etc.,  R.  Co.,  59  Mo.  495. 

Contra. — Stout  v.  Indianapolis,  etc., 
R.  Co.,  41  Ind.  149;  Barret  v.  Gaston, 
I  111.  255- 

In  Barret  v.  Gaston,  i  111.  255,  it 
was  held  that  a  writ  of  error  could 
not  be  sued  out  on  a  judgment 
against  a  tort  feasor  after  the  death 
of  the  latter. 

2.  Cox  V.  Whitfield.  18  Ala.  738; 
Gibbs  V.  Belcher,  30  Tex.  82;  Blake 
V.  Griswold,  104  N.  Y.  613. 

In  Cox  V.  Whitfield,  18  Ala.  738,  it 
was   said,   in   a   case   where   appellee 


died  after  rendition  of  judgment  in 
action  of  personal  injury  against  ap- 
pellant: "  The  defendant  below  be- 
comes the  actor  here,  and  the  original 
cause  of  action  has  become  merged 
in  the  judgment,  to  reverse  which  is 
the  object  of  the  present  action.  If, 
then,  the  judgment  complained  of 
survives,  the  cause  of  action  as  to  the 
writ  of  error  survives." 

Trial  de  Novo. — But  where  perfect- 
ing an  appeal  strips  a  judgment  of 
its  legal  effect  and  transfers  the  cause 
to  a  new  court  of  original  jurisdiction 
to  be  tried  anew,  the  action  will 
abate  by  death  after  judgment  if 
it  would  have  abated  by  death  before. 
Carrollton  v.  Rhomberg,  78  Mo.  549. 

Frosecntion  for  Violation  of  Ordinance. 
— A  prosecution  for  violation  of  a  city 
ordinance  abates  upon  death  of  de- 
fendant pending  an  appeal  to  the  Cir- 
cuit Court.  Carrollton  v.  Rhomberg, 
78  Mo.  549. 

Decree  of  Divorce. — A  wife  may  ap- 
peal from  a  decree  of  divorce  after 
the  death  of  the  complainant.  Shafer 
V.  Shafer,  30  Mich.  163;  Downer  v. 
Howard,  44  Wis.  87.  In  the  latter 
case  it  was  said:  "  In  cases,  therefore, 
of  a  judgment  of  divorce  against 
either  party  the  descent  of  all  the 
property  is  changed,  and  the  death  of 
either  party  after  an  appeal  from  such 
judgment  of  divorce  ought  not  to  bar 
those  interested  in  the  estate  from  re- 
viewing the  judgment  of  the  court 
below." 

From  Denial  of  Divorce. — In  Downer 
V.  Howard,  44  Wis.  87,  it  was  said: 
"When  there  is  an  appeal  to  this 
court  from  a  judgment  in  an  action  for 
divorce,  and  such  judgment  simply  de- 
nies a  divorce  to  the  party  seeking  it, 
and  the  appeal  is  taken  from  such 
judgment  by  the  party  seeking  the 
divorce,  and,  pending  such  appeal, 
either  the  appellant  or  respondent 
dies,  we  are  of  the  opinion  that  the 
appeal  abates,  and  that  it  cannot  be 
revived  or  continued  in  favor  of  either 
party.  In  that  case  the  whole  sub- 
ject   of    the  litigation  is   abated,   and 
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5.  Entitling  Case. — Unless  statutes  provide  otherwise,  the  case 
on  appeal  must  be  entitled  as  in  the  original  action.* 

6.  What  the  Record  must  Show. — The  record  must  show  that 
the  writ  of  error  or  appeal  was  taken  in  the  name  of  all  the  par- 
ties to  the  original  action  and  in  their  relative  position  thereto.* 

A  writ  of  error  or  appeal  taken  in  the  name  of  appellant  "and 
others  "  is  a  fatal  error.-* 

No  Presumption  against  Kecord. — But  the  court  will  not  presume  that 
there  were  other  parties  than  those  named  in  the  original  action, 
and  if  the  writ  of  error  or  appeal  gives  all  the  names  as  they  are 
found  in  the  record  of  the  case  below,  it  is  sufficient.'* 

IV.  Formal  Requisites  to  Transfer  of  Cause— 1.  Prayer  for 

Appeal — a.  GENERALLY — Orders  Granting  Appeal. — Where  permission 
to  appeal  is  required,  a  formal  application  containing  a  prayer  for 
its  allowance  should  be  made  below.**     An  order  granting  the  ap- 


there  is  no  one  who  can  legally  have 
any  further  interest  in  the  case." 

Under  Code  Practice.  —  Under  code 
practice  appeals  generally  perform 
only  the  functions  of  writs  of  error,  and 
the  validity  of  the  judgment,  not  the 
original  claims,  is  in  dispute.  Beck  v. 
Dowell,  40  Mo.  App.  73;  Lewis  v.  St. 
Louis,  etc.,  R.  Co.,  59  Mo.  495;  Kim- 
brough  V.  Mitchell,  i  Head  (Tenn.) 
541;  Furber  v.  Carter,  2  Sneed 
(Tenn.)  i. 

Survival  of  Cause  of  Action.  —  In 
Judson  V.  Love,  35  Cal.  465,  it  was 
held  that  wherever  the  cause  of  ac- 
tion survives,  the  action  survives  so 
as  to  allow  right  of  appeal. 

Continuation  of  Old  Suit. — An  appeal 
is  a  continuation  of  the  old  suit,  while 
a  writ  of  error  is  a  new  action. 
Macklin  v.  AUenberg,  100  Mo.  337. 
See  supra.  General  Principles  of  Appel- 
late Jurisdiction. 

1.  Williams  v.  Hall,  79  Cal.  606; 
Peregoy  v.  Sellick,  79  Cal.  568;  Pere- 
goy  V.  McKissick,  79  Cal.  572;  Simp- 
son V.  Appelgate,  75  Cal.  345;  Hol- 
lenbeck  v.  Stearns,  73  Iowa  570. 

Not  Reversible  Error. — But  denomi- 
nating plaintiffs  below  defendants  in 
error  or  defendants  below  plaintiffs 
in  error  is  amendable,  and  not  fatal 
error.  Simpson  v.  Appelgate,  75 
Cal.  345;  Mussina  v.  Cavazos,  6 
Wall.  (U.  S.)355. 

Appellant  Appearing  as  Appellee. — 
When  names  of  parties  to  record  ap- 
pear both  as  appellants  and  appellees, 
but  they  do  not  otherwise  appear  to 
be  appellees,  and  bring  and  submit 
the  case  as  appellants,   they  will  be 


considered  as  appellants.  McKee  v. 
Hungate,  99  Ind.  168. 

Waiver. — An  objection  that  parties 
named  in  the  assignment  of  errors  as 
appellees  should  have  been  appellants, 
is  waived  unless  made  before  the 
cause  is  heard  on  its  merits.  Rabb  v. 
Graham,  43  Ind.  i. 

Relation  of  Parties  in  Trial  Court. — Re- 
lation of  parties  in  the  trial  court  con- 
tinues on  appeal  at  law  and  in  equity. 
Nations  v.  Johnson,  24  How.  (U.  S.) 
195;  Leach  v.  Blakely,  34  Vt.  134. 

2.  Deneale  v.  Stump,  8  Pet.  (U.  S.) 
526;  Miller  v.  Kenzie,  10  Wall.  (U. 
S.)  582;  The  Protector,  11  Wall.  (U. 
S.)82;  Smith  v.  Clark,  12  How.  (U. 
S.)  21;  Estes  V.  Trabue,  128  U.  S.  225; 
Smyth  V.  Strader,  12  How.  (U.  S.) 
327;  Davenport  v.  Fletcher,  16  How. 
(U.  S.)  142;  Wilson  V.  New  York  L.  & 
F.  Ins.  Co.,  12  Pet.  (U.  S.)  140;  John- 
son V.  Polk  County,  24  Fla.  28;  Lewis 
V.  Cline  (Miss.,  1888),  5  So.    Rep.  112. 

3.  Smith  V.  Clark,  12  How.  (U.  S.) 
21;  Estes  V.  Trabue,  128  U.  S.  225; 
Johnson  v.  Polk  County,  24  Fla.  28; 
Lewis  V.  Cline  (Miss.,  1888),  5  So. 
Rep.  112. 

In  Firm  Name. — It  is  error  to  sue  out 
a  writ  of  error  in  a  firm  name  without 
stating  the  individual  names  of  the 
partners.  A  demurrer  may  be  taken 
for  uncertainty.  Johnson  v.  Polk 
County,  24  Fla.  28;  Estes  v.  Trabue, 
128  U.  S.  225. 

4.  Gumbel  v.  Pitkin,  113  U.  S.  545; 
Williams  v.  Kitchen,  43  Mo.  App.  338. 

8.  McGowan  v.  Duff,  41  111.  App. 
58;  Mississippi  Valley,  etc.,  Ins.  Co. 
V.  Bermond,  39  111.  App.  268. 
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peal  is  requisite,*  and  it  must  conform  to  the  statutory  provisions 
affecting  it,  or  it  is  void.*  Unless  the  terms  of  the  order  are  am- 
biguous, they  cannot  be  altered  by  extrinsic  evidence  of  the  in- 
tentions of  the  trial  judge  in  making  it.^ 


1.  McGowan  v.  Duff,  41  111.  App. 
58;  Phillips  V.  Creditors,  35  La.  Ann. 
^35;  Sthele  V.  Millspaugh,  33  La. 
Ann.  194;  Gibson  v.  Selby,  2  La.  Ann. 
•628;    Weiser  v.    Blaese,   34  La.   Ann. 

833. 

Dismissal. — Where  no  order  is  made 
the  appeal  will  be  dismissed.  Sthele 
V.  Millspaugh,  33  La.  Ann.  194. 

Practice  in  United  States  Supreme 
Court — Implied  Order. — A  formal  order 
of  the  circuit  judge  allowing  an  ap- 
peal is  not  required  on  appeal  to  the 
U.  S.  Supreme  Court.  Brandies  v. 
Cochrane,  105  U.  S.  262. 

When  the  circuit  judge  approves  the 
bond  offered  and  signs  the  citation,  al- 
lowance of  appeal  is  implied.  Bran- 
dies V.  Cochrane,  105  U.  S.  262; 
Washington,  etc.,  R.  Co.  v.  Bradley, 
7  Wall.  (U.  S.)575. 

Entry  of  Order. — Where  the  clerk  has 
failed  to  enter  the  order  the  appellant 
may  have  it  entered  nunc  pro  tunc. 
Dykes  v.  Cockrell,  6  La.  Ann.  707. 

When  to  be  Made — Illinois. — In  Illi- 
nois it  is  held  that,  as  making  the 
order  is  a  judicial  act,  it  can  only  be 
performed  while  the  court  is  compe- 
tent to  exercise  the  judicial  function, 
and  must  be  made  in  term  time;  when 
made  in  vacation  it  is  void.  Hake  v. 
Strubel,  121  111.  321. 

2.  McGowan  v.  Duff,  41  111.  App.  58; 
Ward  V.  People,  13  111.  635;  In  re 
Storey,  120  111.  252;  Dejean  v.  Stilly, 
13  La.  Ann.  565. 

So  where  the  order  embraces  con- 
ditions not  required  by  statute  it  is 
void.  McGowan  v.  Duff,  41  111.  App.  58. 

Louisiana.  —  An  order  naming  no 
return  day  is  defective,  and  the  appeal 
will  be  dismissed.  Dejean  v.  Stilly,  13 
La.  Ann.  565.  Where  it  names  an  il- 
legal return  day,  on  suggestion  of  the 
appellant  the  appeal  will  be  dismissed 
on  the  appellate  court's  own  motion. 
State  V.  Auditor,  35  La.  980;  Wooton 
V.  LeBlanc,  32  La.  Ann.  692. 

The  trial  judge  cannot  make  a  sec- 
ond order  extending  the  return  day. 
Hyde  v.  Jenkins,  6  La.  436.  But 
where  the  judge  voluntarily  fixes  the 
return  day  in  violation  of  statute  the 
appellant  does  not  lose  his  appeal, 
not  having  induced   the  irregularity. 


Trimble  v.  Brichta,  10  La.  Ann.  728; 
Elder  v.  New  Orleans,  31  La.  Ann. 
500;  Chafee  v.  Heyner,  31  La.  Ann. 
594;  State  V.  Dellwood,  33  La.  Ann. 
1229;  Pasteur  v.  Lewis,  39  La.  Ann. 
5;  State  V.  Balize,  38  La.  Ann.  542. 

Ground  of  Allowance. — Where  the 
statute  requires  the  ground  of  allow- 
ance of  the  appeal  to  be  stated  in  the 
order  granting  the  appeal,  it  will  be 
invalid  unless  complied  with.  Squire 
V.  McDonald,  138  N.  Y.  554. 

3.  State  V.  Judge,  39  La.  Ann.  774; 
Bartoli  v.  Huguenard,  39  La.  Ann. 
411. 

By  Affidavits. — A  statement  in  the 
order  cannot,  therefore,  be  contra- 
dicted by  affidavits  or  certificates, 
even  of  the  trial  judge  who  made  it. 
State  V.  Judge,  39  La.  Ann.  774. 

Supplying  Deficiencies  in  Order.  — 
When  the  order  of  appeal  is  written 
upon  the  petition  of  appeal,  the  de- 
ficiencies may  be  supplied  by  refer- 
ence thereto.  Friend  v.  Graham,  10 
La.  440. 

Bescinding  Order  —  Louisiana.  —  A 
trial  judge  may  rescind  his  order 
granting  an  appeal  because  improvi- 
dently  granted,  and  the  proper  rem- 
edy is  an  appeal  from  the  rescind- 
ing order.  State  v.  Judge,  33  La. 
Ann.  927. 

Time. — An  vappeal  must  be  prayed 
for  before  the  expiration  of  the  term 
at  which  the  judgment,  order,  or  de- 
cree is  rendered.  Com.  v.  Adams,  16 
B.  Mon.  (Ky.)  338;  Com.  v.  Mc- 
Cready,  2  Mete.  (Ky.)  376;  Chester  v. 
Wilson,  15  111.  App.  239;  Waite  v. 
Waite,  18  111.  App.  334.  But  where  an 
appellant  is  allowed  a  definite  number 
of  days  within  which  to  appeal  after 
the  rendition  of  the  judgment,  it  may 
be  prayed  for  either  in  term  time  or 
vacation,  provided  within  the  period 
named  in  the  statute.  James  v.  Dex- 
ter, 112  111.  489;  Balance  v.  Frisby,  2 
111.  595;  McMillen  v.  Bethold,  40  111. 
34;  Illinois  Cent.  R.  Co.  v.  Johnson, 
40  111.  35. 

Where  the  prayer  is  not  disposed  of 
before  the  termination  of  the  term,  it 
may  be  acted  on  at  the  next  succeed- 
ing term.  Augustine  v.  Doud,  i  111. 
App.  588. 
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b.  In  Open  Court. — An  application  for  leave  to  appeal  made 
before  the  end  of  the  term  at  which  judgment  was  rendered  may 
be  made  orally,  and  no  notice  of  appeal  is  required  to  be  served.* 

c.  Record. — The  order  granting  an  appeal  must  appear  in  the 
record,  as  it  is  jurisdictional.^  It  is  sufficient  if  the  record  show 
that  the  order  was  granted  on  motion  of  the  appellant's  counsel 
of  record  ;*  where  made  on  motion  of  an  attorney  not  of  record 
his  name  must  appear  in  the  transcript.* 

d.  After  the  Term. — Where  made  after  the  expiration  of 
the  term  it  must  be  by  petition  or  notice  in  writing.  Notice  of 
the  motion  must  be  personally  served  upon  the  appellee.* 

Parties. — All  the  parties  against  whom  a  joint  judgment  is  ren- 
dered should  be  joined  in  the  motion.* 

e.  Petition  for  Appeal. — A  petition  for  appeal  should  state 
the  parties,''  the  court  from  which  and  to  which  the  appeal  is 
sought,**  the  judgment,*  and  alleged   error  therein,  and  include 


Record. — It  must  appear  from  the 
judgment  entry  in  the  docket  or  the 
papers  filed  in  the  cause  that  the 
prayer  for  the  appeal  and  its  granting 
were  seasonable.  McCarver  v.  Jen- 
kins, 2  Heisk.  (Tenn.)  629;  King  v. 
Booker,  i  Heisk.  (Tenn.)  11;  Hall  v. 
Bewley,  11  Humph.  (Tenn.)  106; 
Rogers  v.  Hill,  i  Yerg.  (Tenn.)  400; 
O'Riley  v.  Zollicoffer,  4  Yerg.  (Tenn.) 
298;  Lawler  v.  Howard,  Meigs  (Tenn.) 
15;  Rogers  %<.  Cochran,  3  Yerg.  (Tenn.) 
311. 

Extension  of  Time. — Where  a  trial 
judge  has  power  to  grant  leave  to  ap- 
peal after  the  statutory  period  has  ex- 
pired, the  appellant  will  be  required 
to  show  that  his  failure  to  avail 
himself  of  the  statutory  right  was 
without  laches  or  default  on  his 
part.  Sanborn  v.  St.  Clair  Circuit 
Judge,  94  Mich.  519;  Braasted  v.  Dey 
Iron  Min.  Co.,  54  Mich.  258;  Draper 
V.  Tooker,  16  Mich.  74;  Capwell  v. 
Baxter,  58  Mich.  571;  Aldrich  v.  Clin- 
ton Circuit  Judge,  49  Mich.  609. 

Mistake  as  to  i)ate.^-'Where  appel- 
lant's attorneys  were  honestly  mis- 
taken as  to  the  date  of  adjournment  of 
a  case  before  a  justice,  and  in  conse- 
quence a  judgment  by  default  was 
taken,  and  time  to  appeal  expired 
before  the  mistake  was  known — /leid, 
that  the  appellant  showed  good  excuse. 
Capwell  V.  Baxter.  58  Mich.  571. 

1.  Jacob  V.  Preston,  31  La.  Ann. 
514;  State  V.  Strong,  32  La.  Ann.  173. 

Presumption. — Where  it  is  not  denied 
it  will  be  presumed  that  a  motion  for 
appeal  was  applied  for  and   obtained 


in  open  court.     Washburn   v.  Frank, 
31  La.  Ann.  427. 

2.  Newman  v.  Biggs,  78  Mo.  675. 

3.  Shields  v.  Matheison,  9  La.  Ann. 
487;  Matta  V.  Gayle,  10  La.  Ann.  347. 

4.  Shields  v.  Matheison,  9  La.  Ann. 
487. 

Filing  in  Time — Presumption. — Where 
the  record  does  not  affirmatively  show 
that  the  petition  praying  for  appeal 
was  filed  in  time,  it  will  be  so  pre- 
sumed. Espen  V.  Hinchliffe,  131  111. 
470. 

Sufficient  Prayer  for  Appeal. — Where 
a  statute  prescribed  that  on  appeal 
from  a  justice  of  the  peace  a  prayer  for 
appeal  should  be  made,  the  filing  of 
the  transcript  within  the  time  required 
by  law  should  be  taken  as  a  sufficient 
compliance  with  the  statute,  as  imply- 
ing a  "  prayer  for  appeal."  Hanna 
V.  Kankakee,  34  111.  App.  188. 

Presumption. — Where  the  contrary- 
does  not  appear  it  will  be  presumed 
that  the  parties  against  whom  a  judg- 
ment was  rendered,  and  who  have 
given  an  appeal  bond,  have  moved  the 
appeal.  State  v.  Evans,  11  La.  Ann. 
626. 

5.  McCaslin  v.  Camp,  26  Mich.  390. 

6.  Pasley  v.  McConnell,  38  La.  Ann. 
470;  Heath  v.  Judge,  39  La.  Ann. 
1041. 

7.  Vrendenburg  v.  Behan,  32  La. 
Ann.  561;  Bates  v.  Weathersby,  2  La. 
Ann.  484. 

8.  Martin  v.  Rutherford,  6  Martin, 
N.  S.  (La.)  282. 

9.  And  the  term  at  which  it  was 
rendered.     Surget  v,  Stanton,  10  La., 
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a  prayer  for  an  order  granting  an  appeal  and  issuance  of  cita- 
tion to  the  appellees.*  The  petition  may  be  made  by  the  counsel 
for  appellants,*  and  should  be  signed  by  him.* 

/  When  Leave  to  Appeal  Discretionary. — Where  it 
is  discretionary  with  the  court  to  grant  leave  to  appeal,  a  question 
of  importance  must  be  involved  in  the  case,  and  there  must  be 
some  ground  for  doubting  the  correctness  of  the  decision  sought 
to  be  reviewed.* 

Eeyiewal. — The  exercise  of  such  discretion  cannot,  generally,  be 
reviewed.*  Where  an  abuse  of  discretion  in  denying  the  appli- 
cation is  manifest,  the  appellate  court  will  issue  a  mandamus  on 
proper  application  to  compel  the  trial  judge  to  grant  the  appeal.® 

g.  Compliance  with  Order. — The  orders  of  court,  author- 
ized by  statutes,  allowing  an  appeal,  must  be  strictly  followed.'' 


Ann.    318;    Martin    1".    Rutherford,   6 
Martin,  N.  S.  (La.)  282. 

1.  Vrendenburg  v.  Behan,  32  La. 
Ann.  561;  Townsend's  Succession,  36 
La.  Ann.   447. 

Omissions. — The  petition  need  not 
allege  that  the  errors  committed  were 
prejudicial.  Dolliole  v.  Azenia,  3  La. 
"360.  It  is  not  necessarily  bad  because 
not  containing  the  names  of  the  ap- 
pellees. Vrendenburg  v.  Behan,  32 
La.  Ann.  561. 

Sufficient  Beference. — It  is  sufficient 
if  it  contains  a  prayer  for  the  citation 
of  the  parties  in  interest,  and  so  refers 
to  them  that  the  clerk  is  left  in  no  un- 
certainty as  to  who  should  be  served 
with  the  citation.  Townsend's  Suc- 
cession, 36  La.  Ann.  447. 

Prayer  for  Citation. — Where  an  offi- 
cial citation  of  appeal  is  issuable  by 
the  clerk  a  prayer  for  its  issuance  is 
proper,  but  not  indispensable  to  the 
validity  of  the  petition.  Wood  v. 
Wood,  32  La.  Ann.  801;  Vrendenburg 
V.  Behan,  32  L.  Ann.  561;  Townsend's 
Succession,  36  La.  Ann.  447. 

2.  Kraeutler  v.  U.  S.  Bank,  12  Rob. 
(La.)  456. 

3.  Erwin  v.  Commercial  Bank,  12 
Rob.  (La.)  227. 

"Where  there  are  Two  Petitions  of  Ap- 
peal.— The  appeal  will  not  be  dismissed 
if  there  are  two  distinct  petitions  and 
citations  of  different  dates  and  differ- 
ent return  days,  where  either  is  suffi- 
cient.    Littleton  v.  Pratt,  10  La.  487. 

4.  Cornelius  v.  Reiser  (C.  PL),  18 
N.  Y.  Supp.  304;  Curley  v.  Tomlinson, 
5  Daly  (N.  Y.)  283;  Woodward  v. 
Bugsbee,  2  Hun  (N.  Y.)  683;  Clapp  v. 
Graves,  2  Hilt.  (N.  Y.)  243;  Ruther- 
ford V.  Radde,  38  N.  Y.  Super.  Ct.  44; 


Douglass  V.  Leonard  (C.  PI.),  18  N. 
Y.  Supp.  144;  People  v.  Ehrsam  (C. 
PL),  41  N.  Y.  St.  Rep.  624;  Ward  v. 
Edeshimer  (C.  PL),  18  N.  Y.  Supp.  139; 
Sire  V.  Rumboldt  (C.  PL),  16  N.  Y. 
Supp.  956;  Barnum  v.  Fitzpatrick  (C. 
PL),  18  N.  Y.  Supp.  951;  Grand  Rapids 
School  Furniture  Co.  v.  Hammerstein 
(C.  PL),  18  N.  Y.  Supp.  766;  Richez'. 
Martin  (C.  PL),  20  N.  Y.  Supp.  872; 
Fulton  V.  Metropolitan  L.  Ins.  Co. 
(C.  PL),  20  N.  Y.  Supp.  989;  McCor- 
mack  V.  Ware,  13  Ky.  L.  Rep.  678. 

The  question  of  law  involved  must 
be  difficult  and  doubtful.  Douglass 
V.  Leonard  (C.  PL),  18  N.  Y.  Supp. 
144. 

The  applicant  must  distinguish  the 
case  from   previous    decisions  of  the 
appellate  court  applying  to  it. 
Rumboldt    (C.   PL),    16   N.   Y. 
956. 

What  are  Cases  of  Importance. - 
nelius  v.  Reiser  (C.  PL),  18  N.  Y. 
Supp.  304,  it  was  said:  "  It  has  been 
granted  where  the  decision  of  our 
general  term  (court  of  common  pleas) 
is  in  conflict  with  that  of  the  supreme 
or  superior  court,  *  *  *  where  the 
construction  of  a  public  statute  is  in- 
volved, or  the  case  is  of  public  im- 
portance, or  involves  large  public  in- 
terests, or  is  of  importance  to  others 
besides  the  litigant,  or  where  a  num- 
ber of  cases  depend  upon  the  decision; 
but  in  such  cases  there  must  be  ground 
for  doubting  the  correctness  of  the 
decision." 

5.  Vincent  v.  Bowes,  78  Mich. 

6.  Vincent  v.  Bowes,  78  Mich. 

7.  McGowan   v.    Duff,   41   111. 
58;  Fairbank  v.  Streeter,  41   111.  App. 
436. 


Sire  V. 
Supp. 

-InCor- 


315- 
315- 
App. 
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h.  When  Appeal  Taken. — An  appeal  is  taken  when  the  re- 
quired order  allowing  it  is  made.*  The  'tatute  of  limitations  does 
not  thenceforth  run  against  it  ;*  and  if  a  bond,  as  required  by  the 
order,  is  not  given,  the  appeal  is  ineffectual,*  but  not  void  ;*  and 
unless  the  time  for  giving  a  bond  is  expressly  limited  by  statute, 
the  trial  judge  may  enforce  compliance  with  the  order  on  pain  of 
dismissing  the  appeal.* 

2.  Certificate  of  Importance — a.  When  to  be  Made. — Where, 
in  order  to  carry  up  the  case  for  review,  a  certificate  of  the  court 
or  judge  below  is  required  that  an  important  question  of  law  is 
involved,®  the  grant  of  such  certificate  involves  judicial  investi- 
gation and  action,''  and  must  be  made  while  the  court  below  has 
jurisdiction,  to  efTect  the  transfer  of  the  cause.*  In  Illinois  it 
must  be  made  within  the  twenty  days  when  an  appeal  may  be 
taken,  whether  the  case  be  at  law  or  in  equity.®  In  loiva  it  must 
be  signed  by  the  trial  judge  before  the  term  at  which  judgment 
Avas  rendered  has  expired,**  and  be  made  out  at  the  time  of  trial, 
unless  the  certificate  is  delayed  upon  order  of  the  trial  court  or 
for  cause  stated  therein.** 


1.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184;  Overstreet  v.  Marshall,  3 
Call  (Va.)  192. 

2.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184;  Overstreet  v.  Marshall,  3 
Call  (Va.)  192;  Pugh  v.  Jones,  6  Leigh 
(Va.)  299. 

3.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184. 

4.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184. 

6.  Williamson  v.  Gayle,  4  Gratt. 
(Va.)  184. 

Vacation  of  Order. — A  court  granting 
an  order  of  appeal  may  vacate  it  dur- 
ing the  existence  of  the  term  at  which 
it  was  made;  provided  the  appeal  re- 
mains unperfected  and  the  cause  has 
not  passed  to  the  jurisdiction  of  the 
appellate  tribunal.  Aspen  Min.,  etc., 
Co.  V.  Billings,  150  U.  S.  31;  Ex  p. 
Roberts,  15  Wall.  (U.  S.)  384;  God- 
dard  v.  Ordway,  101  U.  S.  745;  Draper 
V.  Davis,  102  U.  S.  370;  Keyser  v. 
Farr,  105  U.  S.  265. 

6.  Illinois. — In  a,nactionex  contractu, 
wherein  the  amount  involved  is  less 
than  $1000.  exclusive  of  costs;  or  in  an 
action  sounding  in  damages,  wherein 
the  judgment  of  the  court  below  is 
less  than  that  sum,  exclusive  of  costs, 
the  case  cannot  be  brought  from  the 
appellate  to  the  Supreme  Court  except 
upon  a  certificate  of  importance,  con- 
curred in  by  a  majority  of  judges  of 
the  appellate  court.  MacLachlan  v. 
McLaughlin,  126  111.  427. 


7.  MacLachlan  v.  McLaughlin,  126 
111.  427. 

The  petition  must  accordingly  be 
presented  while  the  court  below  has 
jurisdiction  with  respect  to  the  mat- 
ter. MacLachlan  v.  McLaughlin,  126 
111.  427. 

8.  MacLachlan  v.  McLaughlin,  126 
111.  427;  Fallon  V.  District  Tp.,  51 
Iowa  206;  Independence  v.  Purdy,  48 
Iowa  675. 

9.  Ellis  z/.  Van  Ach,  14  111.  App.  194; 
MacLachlan  v.  McLaughlin,  126  111. 
427;  Wilson  V.  Scoville,  127  111.  393. 

When  an  appeal  must  be  taken 
within  twenty  days  after  the  ren- 
dition of  the  judgment,  and  a  writ  of 
error  may  be  sued  out  within  five 
years  thereafter,  the  certificate  must 
in  either  case  be  applied  for  within 
twenty  days.  MacLachlan  v.  Mc- 
Laughlin, 126  111.  427. 

10.  Fallon  v.  District  Tp.,  51  Iowa 
206;  Independence  v.  Purdy,  48  Iowa 
675;  Rose  V.  Wheeler,  49  Iowa  52; 
Lomax  v.  Fletcher,  40  Iowa  705;  Riv- 
ers V.  Cole,  38  Iowa  697;  Hershfieldz'. 
Grinnell  First  Nat.  Bank,  39  Iowa  699; 
Nicely  v.  Rogers,  39  Iowa  441;  Hincs- 
ley  V.  Mahaska  County,  69  Iowa  511. 

The  case  must  be  finally  disposed  of 
before  the  certificate  is  made.  Hickok 
v.  Buell,  51  Iowa  655, 

11.  Angus  V.  Shannon,  60  Iowa  311; 
Rivers  v.  Cole,  38  Iowa  677;  Hersh- 
field  V.  Grinnell  First  Nat.  Bank,  39 
Iowa  699;    Hakes  v.  Dott,  54  Iowa  17; 
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b.  Jurisdictional.  —  The  certificate  is  jurisdictional,*  and 
where  given  unseasonably  cannot  be  validated  by  stipulation  of 
parties.* 

c.  Discretionary. — The  granting  of  such  a  certificate  is  dis- 
cretionary.' ,Tiie  court  above  cannot  therefore  compel  its  issu- 
ance.* Where  granted  by  an  inferior  appellate  court,  it  must  be 
concurred  in  by  a  majority  of  the  judges.* 

d.  Nature  of  Question  Involved. — The  certificate  can  be 
granted  only  for  the  reasons  defined  by  the  statute.*  Where  a 
question  of  importance  must  be  involved,  novelty  alone  is  not 
sufficient.' 

c.  What  Certificate  must  Show. — Where  a  statute  or 
rule  of  court  requires,  as  in  Iowa,  the  question  certified  to  be 
set  out  in  the  certificate,  the  appeal  will  be  dismissed  unless  com- 
plied with.**  The  certificate  must  state  that  a  "question  of  law," 
not  of  fact,  is  involved.*  The  question  must  affect  a  principal  or 
collateral  interest  of  the  case,  and  not  be  a  mere  abstract  proposi- 
tion,*® and  must  be  specifically  pointed  out  in  the  certificate  so  as 


Foye  V.  Walker,  62  Iowa  251;  Brown 
V.  Grundy  County,  78  Iowa  561. 

The  certificate  must  show  that  it  was 
made  at  the  time  of  triaL  and  it  must 
be  made  part  of  the  record  at  that 
time;  where  filed  the  day  following  it 
was  held  too  late.  Brown  v.  Grundy 
County,  78  Iowa  561;  Babcock  v. 
Chickasaw  County,  60  Iowa  752. 

But  not  where  a  motion  for  new 
trial  was  denied  at  10  o'clock,  and  a 
certificate  of  appeal  signed  at  2  the 
same  day.  Courtright  v.  Singer  Mfg. 
Co.,  77  Iowa  317. 

Fresamption  from  Signatore. — Where 
it  shows  a  signature  at  the  proper 
time  it  will  be  presumed  seasonably 
filed.  Long  v.  Chicago,  etc.,  R.  Co., 
64  Iowa  541. 

1.  White  V.  Beatty,  64  Iowa  33:  Fal- 
lon V.  District  Tp.,  51  Iowa  206. 

2.  Fallon  v.  District  Tp.,  51  Iowa 
206. 

The  certificate  cannot  be  signed 
nunc  pro  tunc  after  the  proper  time 
has  elapsed.  Hinesley  v.  Mahaska 
County,  6q  Iowa  511. 

3.  Fuller  v.  Bates,  96  111.  132;  Ives 
V.  Hulce,  17  111.  App.  38;  Meeker  v. 
Chicago,  etc.,  R.  Co.,  64  Iowa  641. 

So  where  no  question  of  law  of  im- 
portance is  involved,  the  certificate 
should  be  refused,  Fuller  v.  Bates,  8 
111.  App.  32;  and  where  given  for  a 
reason  not  defined  by  the  statute,  the 
certificate  confers  no  jurisdiction,  La- 
mar Ins.  Co.  V.  Gulick,  96  111.  619. 

4.  Fuller  v.  Bates,  96  111.  132. 


5.  MacLachlan  v.  McLaughlin,  126 
111.  427. 

6.  Lamar  Ins.  Co.  v.  Gulick,  96  IlL 
619;  Fuller  r.  Bates,  8  111.  App.  32. 

7.  Ives  V.  Hulce,  17  111.  App.  38; 
McCormack  v.  Ware,  13  Ky.  L.  Rep. 
678. 

Where  the  precise  question  in- 
volved has  been  once  decided  by  the 
appellate  tribunal  the  certificate  will 
not  be  granted.  McCormack  v.  Ware, 
13  Ky.  L.  Rep.  678. 

8.  King  V.  Derby,  51  Iowa  11;  Wetz 
V.  Austin,  51  Iowa  342;  Minnich  v. 
Chicago,  etc.,  R.  Co.,  51  Iowa  363; 
Throckmorton  z/.  Horton,  52  Iowa  737; 
Dawley  v.  Houck,  53  Iowa  733;  Wil- 
son V.  Iowa  County,  52  Iowa  339. 

Illinois. — In  Illinois  the  questions  of 
law  considered  of  importance  need 
not  be  defined  in  the  certificate.  Steele 
V.  Grand  Trunk  Junction  R.  Co.,  125 
111.  385. 

9.  Kierulff  v.  Adams,  40  Iowa  31; 
Landers  f.  Boyd,  59  Iowa  758;  Gillooly 
V.  Chicago,  etc.,  R.  Co.,  61  Iowa  53; 
Chilton  V.  Chicago,  etc.,  R.  Co.,  72 
Iowa  689;  Riddle  v.  Fletcher,  72  Iowa 
454;  Bensley  v.  Chicago,  etc.,  R.  Co., 
79  Iowa  266. 

10.  Eckertr'.Pickel,59lowa  545;  Van 
Sickle  V.  Downs,  72  Iowa  624;  Ball  v. 
Van  Riper,  74  Iowa  146;  Beach  v. 
Donovan,  74  Iowa  543;  Beeler  v.  Gar- 
rett, 76  Iowa  231;  Lamb  v.  Ross,  84 
Iowa  578;  Pickrell  v.  Hiatt,  81  Iowa 
537;  Ives  V.  Hulce,  17  111.  App.  38. 

Extent  of  Jurisdiction. — The  jurisdic-- 


208 


Formal  Bequisites  to 


APPEALS. 


Transfer  of  Cause. 


to  present  the  question  fully  without  the  aid  of  the  record.*  It 
should  embrace  a  statement  of  the  specific  facts  essential  for  a  re- 
view of  the  question.^     See  article  Certified  Cases. 

3.  Appellate  Process — a.  IN  General. — As  a  general  rule  an 
appellate  proceeding  must  be  instituted  by  the  service  of  proper 
process  upon  the  appellees.*  The  statutory  notice  of  appeal, 
summons  in  error,  or  citation  of  appeal  corresponds  to  a  summons 
in  the  original  suit.* 

b.  Appeal  Taken  in  Open  Court. — Where,  as  under  the  old 
chanceiy  practice,  the  practice  obtains  of  taking  an  appeal  in  open 
court,  no  formal  citation  or  notice  of  appeal  is  necessary,*  Such 
an  appeal  must  be  taken  before  the  end  of  the  term  at  which  the 
decree  or  judgment  is  rendered.®     An  appeal  taken  in  open  court 


tion  of  the  appellate  court  is  limited 
to  questions  so  presented  in  the  cer- 
tificate. Vreeland  v.  Ellsworth,  71 
Iowa  347;  Thorpe  v.  Dickey,  51  Iowa 
676;  Chilton  V.  Chicago,  etc.,  R.  Co., 
72  Iowa  68g;  Miller  v.  Haley,  66 
Iowa  260;  Beach  v.  Donovan,  74 
Iowa  543;  Ardery  v.  Chicago,  etc.,  R. 
Co.,  65  Iowa  723.  As  the  certificate 
must  show  jurisdictional  facts,  it  must 
show  that  the  questions  were  involved 
in  the  case.  Lamb  v.  Ross,  84  Iowa 
57S.  The  questions  must  therefore  be 
both  certified  and  argued  in  the  court 
below.  Spiedberger  v.  Thomas,  59 
Iowa  606. 

1.  Hawkeye  Ins.  Co.  v.  Lewis, 
63  Iowa  514  ;  Meeker  v.  Chicago, 
etc.,  R.  Co.,  64  Iowa  641  ;  White 
V.  Beatty,  64  Iowa  331;  Bower  v. 
Kavanaugh,  62  Iowa  757;  Dunn  v. 
Zoller,6i  Iowa  227;  Buchanan  County 
Bank  v.  Cedar  Rapids,  etc.,  R.  Co., 
62  Iowa  494:  Long  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  541;  McLenon  v.  Kansas 
City,  etc.,  R.  Co.,  69  Iowa  320;  Ben- 
nett V.  Barker,  67  Iowa  451;  Wheaton 
V.  Foster,  58  Iowa  661;  Gregg  v. 
White,  55  Iowa  744;  Centerville  v. 
Drake,  58  Iowa  564;  Campbell  v. 
Lewis,  83  Iowa  583;  Nichols  v.  Wood, 
66  Iowa  225;  Jennings  v.  Bacon,  84 
Iowa  403;  Des  Moines  Ins.  Co.  v. 
Briley,  79  Iowa  485;  Bradenberger  v. 
Rigler,  68  Iowa  300;  Miller  v.  Haley, 
66  Iowa  260;  Dawley  v.  Houch,  53 
Iowa  733;  Fitch  v.  Flynn,  58  Iowa  159; 
Hanna  v.  Collins,  6g  Iowa  51;  Curran 
V.  Excelsior  Coal  Co.,  63  Iowa  94. 

It  must  define  the  specific  question 
to  be  determined,  and  not  certify 
the  whole  case,  Dunn  v.  Zoller,  61 
Iowa  227;  Hawkeye  Ins,  Co.  v.  Er- 
landson,  84  Iowa  193;  nor  mingle  and 


confuse  questions  of  law  with  those  of 
fact  so  that  they  cannot  be  readily 
distinguished,  Centerville  v.  Drake, 
58  Iowa  564. 

Where  a  question  is  certified  it  is 
presumed  to  have  arisen  in  the  case. 
Noble  V.  Chase,  60  Iowa  261.  But 
where  that  fact  is  disputed  the  court 
may  regard  the  record.  Swails  v. 
Cissna,  61  Iowa  693. 

2.  McLenon  v.  Kansas  City,  etc.,  R. 
Co..  69  Iowa  320;  Cunningham  v.  Chi- 
cago, etc.,  R.  Co.,  67  Iowa  514. 

The  court  will  not  consider  questions 
outside  the  record.  Miller  v.  Buena 
Vista  County,  68  Iowa  711. 

3.  McClelian  v.  McClellan,  2  Iowa 
312;  Lewis  V.  Miller,  4  Greene  (Iowa) 
95- 

4.  McClellan  v.  McClellan,  2  Iowa 
312;  Lewis  V.  Miller,  4  Greene  (Iowa) 
95. 

5.  Brown  v.  M'Connell,  124  U.  Si 
491;  Hewitt  V.  Filbert,  116  U.  S.  142; 
Reily  v.  Lamar,  2  Cranch  (U.  S.)  344; 
Sauer  v.  Union  Oil  Co.,  43  La.  Ann. 
699;  State  V.  Strong,  32  La.  Ann.  173; 
Torres  v.  Falgoust,  33  La.  Ann.  560; 
Schmitt  V.  Drouet,  42  L*i.  Ann.  716; 
Boyd  V.  Labranche,  35  La.  Ann.  285; 
Elma  V.  Carney,  4  Wash.  418;  McMil- 
lan V.  Mau,  I  Wash.  26;  In  re  Askin's 
Estate  (D.  C).  19  Wash.  L.  Rep.  139; 
New  York  Hospital  v.  Knox,  57  Miss. 
600;  Copehart  v.  Biggs,  90  N.  Car. 
373;  Wilson  V.  Bennett,  132  Ind.  210. 

6.  McMillan  v.  Mau,  i  Wash.  26; 
Moore  v.  Brownfield,  7  Wash.  23; 
Wheeler  v.  Peterkin,  38  La.  Ann.  663; 
Brown  v.  McConnell,  124  U.  S.  491; 
Hewitt  V.  Filbert,  116  U.  S.  142;  Wil- 
son V.  Bennett,  132  Ind.  210. 

Or  Subsequent  Decree. — Notice  of  ap- 
peal  given  in   open   court  at  a  term 


2  Encyc.  PI.  &  Pr. — 14. 
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dates  from  the  time  of  its  allowance.* 

c.  Service  Jurisdictional. — In  all  other  cases  the  issuance 
and  proper  service  of  notice  of  appeal  or  its  equivalent  on  the 
proper  adverse  parties  is  jurisdictional.*  And  unless  the  objec- 
tion is  deemed  waived  by  the  appellee,  the  appeal  will  be  dis- 
missed  on  his  motion  where  proper  service  is  not  made.' 


subsequent  to  that  at  which  the  deci- 
sion intended  to  be  appealed  from  is 
rendered,  is  invalid.  McMillan  v.  Mau, 
I  Wash.  26;  Wheeler  v.  Peterkin,  38 
La.  Ann.  663. 

After  expiration  of  the  term  of  the 
decision,  proper  appellate  process 
must  be  served.  Schmitt  v.  Drouet, 
42  La.  Ann.  716. 

What  is  Sufficient  Notice. — Both  par- 
ties are  constructively  in  court  during 
the  entire  term,  and  are  affected  by 
law  with  notice  of  all  steps  taken  in 
the  case  before  termination  of  the 
term.  Brown  v.  McConnell,  124  U.  S. 
491. 

Formal  Bequirement. — The  only  for- 
mal requirement  for  taking  such  an 
appeal  is  that  such  notice  should  be 
spread  upon  the  minutes  or  entered  in 
writing  in  the  clerk's  office.  In  7-e 
Askin's  Estate  (D.  C),  19  Wash.  L. 
Rep.  139. 

In  Indiana. — An  oral  notice  of  ap- 
peal is  not  allowable  in  criminal  cases. 
The  written  notice  must  be  served. 
Buellz'.  State,  69  Ind.  125;  McLaughlin 
V.  State,  66  Ind.  193. 

1.  To  be  kept  in  force  the  appeal 
should  reach  the  Supreme  Court  be- 
fore the  end  of  the  term  to  which  it  is 
made  returnable.  Radford  7/.  Folsom, 
123  U.  S.  725;  Grigsby  v.  Purcell,  99 
U.  S.  50. 

Where  Statutory  Notice  Required. — 
Where  a  statutory  notice  of  appeal  is 
required  to  be  served  and  filed,  an  oral 
notice  of  appeal  is  insufficient,  unless 
the  statutes  provide  for  the  alter- 
native. Hunter  v.  Territory  (Arizona, 
1894),  36  Pac.  Rep.  175. 

Citation.  —  So  an  oral  notice  of  a 
writ  of  error  is  not  a  valid  substitute 
for  the  citation  required  by  statute. 
U.  S.  V.  Phillips,  121  U.  S.  254;  Cor- 
nell V.  Latta,  I  Mont.  714. 

Effect  of  Appeal  Taken  in  Open  Court. 
— An  appeal  taken  in  open  court  in- 
vests the  appellate  court  with  juris- 
diction of  the  subject-matter  and  with 
power  to  make  all  orders  consistent 
with  proper  practice,  provided  such 
appeal  be  docketed  within  the  period 


required  by  statute  or  rule  of  court. 
Brown  v.  McConnell,  124  U.  S.  491; 
Hewitt  V.  Filbert,  116  U.  S.  142. 

2.  Idaho.  —  Anderson  v.  Knott,  i 
Idaho  626;  Caldwell  v.  Ruddy,  i  Idaho 
760. 

Louisiana. — Schmitt  v.  Rabasse(La., 
1890),  7  So.  Rep.  746;  Trounstine  v. 
Ware,  39  La.  Ann.  939;  Treadwell's 
Succession,  38  La.  Ann.  260;  Wheeler 
V.  Peterkin,  38  La.  Ann.  663;  Escoubas 
V.  Calcasieu  Sulphur  Min.  Co.,  33  La. 
Ann.  484;  Torres  v.  Falgoust,  33  La. 
Ann.  560. 

Other  States. — Wiley  v.  Neal,  24  Neb. 
141;  Mitchell  V.  Powers,  17  Oregon 
491;  Burkam  v.  McElfresh,  88  Ind. 
223;  Mead  v.  Piatt,  17  Fed.  Rep. 
509- 

United  States. — Hewitt  v.  Filbert, 
116  U.  S.  142;  The  San  Pedro,  2  Wheat. 
(U.  S.)  132;  Yeaton  v.  Lenox,  7  Pet. 
(U.  S.)  220;  Villabolos  v.  U.  S.,  6 
How.  (U.  S.)  90;  U.  S,  V.  Curry,  6 
How.  (U.  S.)  106;  Castro  v.  U.  S.,  3 
Wall.  (U.  S.)  46;  Alviso  v.  U.  S.,  5 
Wall.  (U.  S.)824. 

3.  Florida. — Williams  v.  Hutchinson, 
26  Fla.  513;  Knight  v.  Weiskopf,  21 
Fla.  157;  Guarantee  Trust,  etc.,  Co. 
V.  Buddington,  23  Fla.  514. 

Iowa. — Sheldon  v.  Apperle,  76  Iowa 
238;  Fitzgerald  v.  Kelso,  71  Iowa  731; 
State  V.  Rogers,  71  Iowa  753;  Mc- 
Manus  v.  Swift,  76  Iowa  576;  State  v. 
Clossner  (Iowa,  1892),  51  N.  W.  Rep. 
r6;  McClellan  v.  McClellan,  2  Iowa 
312;  Lewis  V.  Miller,  4  Greene  (Iowa) 
95;  Phillips  V.  Follet,  69  Iowa  39. 

Kansas. — State  v.  King,  i  Kan.  466; 
Carr  v.  State,  i  Kan.  331;  State  v. 
Ashmore,  19  Kan.  544. 

Montana.  —  Barkley  v.  Logan,  2 
Mont.  296;  Sperling  z/.  Calfee,  7  Mont. 
514;  Territory  v.  Fallis.  2  Mont.  236; 
Territory  v.  Hanna,  5  Mont.  246;  Ter- 
ritory V.  Harris,  7  Mont.  429. 

Next)  York. — People  v.  Eldridge,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  108; 
Tripp  V.  De  Bow,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  114. 

North  Carolina.  —  Applewhite  v. 
Fort,  85  N.  Car.  598;  State  v.  John- 
10 


I 


Formal  Bequisites  to 


APPEALS. 


Transfer  of  Cause. 


d.  Citation — (i)  Definition  and  Formal  Requisites. — A  cita- 
tion on  appeal  is  an  official  summons  required  in  many  jurisdic- 
tions citing  appellees  to  come  in  and  be  heard.' 

Of  What  Court. — The  citation,  whether  issued  by  the  clerk  of  the 
trial  court  from  which  an  appeal  is  taken  or  of  the  appellate  court, 
is  the  process  of  the  court  to  which  an  appeal  is  taken.* 

By  Whom  Served. — And  it  must  be  served  by  a  sheriff  authorized  to 
serve  process  of  the  appellate  court  *  or  by  his  duly  authorized 
deputy,  or  no  legal  service  is  made."*- 

By  Whom  Signed. — Where  the  appeal  must  be  granted  by  the  trial 
court  on  the  application  of  the  party  against  whom  judgment  was 
rendered,  the  citation  should  be  signed  by  a  judge  in  court  unless 
statutes  provide  otherwise,*     In  ordinary  cases  the  signature  by 


son,  109  N.  Car.  853;  Allen  v.  Strick- 
land, 100  N.  Car.  225. 

Other  States. — Gaudette  v.  Glissan, 
II  Nev.  184;  Scoggin  v.  Hall,  12 
Oregon  372;  Abney  v.  Cole,  30  S.  Car. 
607;  Blinn  v.  Crosby,  2  Wash.  Ter. 
109;  In  re  Gold  St.,  2  Dakota  39;  Day- 
ton V.  Lash,  94  U.  S.  112: 

See  Waiver  of  Defects  in  Notice, 
infra . 

On  Second  Appeal. — After  dismissal 
of  an  appeal  without  prejudice  to  the 
taking  of  a  new  appeal,  the  old  appel- 
late process  loses  its  vitality  and  a  new 
notice  of  appeal  must  be  served.  Ter- 
ritory V.  Harris,  7  Mont.  429. 

Day  of  Service. — When  Sunday  is  the 
last  day  to  serve  the  notice  of  appeal, 
it  may  be  served  on  Monday.  Car- 
others  V.  Wheeler,  i  Oregon  196. 

When  Summons  in  Error  Unnecessary. 
— In  courts  of  justices  of  the  peace  no 
summons  or  notice  of  appeal  is  re- 
quired when  the  appeal  is  perfected 
by  statute  on  filing  of  the  bond  re- 
quired in  the  office  of  the  justice. 
Boyd  V.  Koches,  31  111.  295;  Allen  v. 
Monmouth,  37  111.  372;  Fix  v.  Quinn, 
75  111.  232;  Reiman  v.  Ater,  88  111.  299; 
Lawler  v.  Gordon,  91  111.  602. 

1.  Guarantee  Trust,  etc.,  Co.  v. 
Buddington,  23  Fla.  514. 

In  Florida  it  is  held  that  a  citation  or 
scire  facias  ad  atidiendn7n  errores  should 
be  directed  to  the  sheriff  of  the  appel- 
late court,  not  to  the  appellee.  Sam- 
mis  V.  Wightman,  25  Fla.  547. 

2.  Knight  v.  Weiskopf,  21  Fla.  157; 
Guarantee  Trust,  etc.,  Co.  v.  Bud- 
dington, 23  Fla.  514;  Tischler  v.  Wall, 
20  Fla.  924;  Williams  v.  State,  20  Fla. 
391;  Weiskopf  V.  Dibble,  18  Fla.  24; 
Williams  v.  Hutchinson,  26  Fla.  513. 

When  not  Necessary. — When  the  cita- 
tion is  not  necessary  to  perfect  an  ap- 


peal, failure  to  apply  for  it  does  not 
affect  the  validity  of  the  appeal. 
Cooper  V.  Maclin,  25  Ala.  299. 

United  States  Courts.  —  Under  Rev. 
Stat.  U.  S.  §  999,  a  citation  may  be 
signed  by  a  judge  of  the  circuit  or  ter- 
ritorial court  from  which  an  appeal  is 
taken,  or  by  a  justice  of  the  Supreme 
Court  of  the  United  States.  Brown  v. 
McConnell,  124  U.  S.  491. 

By  Whom  Tested. — It  should  be  tested 
in  the  name  of  the  chief  justice  of  the 
appellate  court.  Knight  v.  Weiskopf, 
21  Fla.  157;  Weiskopf  v.  Dibble,  18 
Fla.  24;  Coleman  v.  Tidvvell,  5  How. 
(Miss.)  12. 

hi  Name  of  Trial  Judge. — When 
tested  in  the  name  of  the  trial  judge  it 
is  bad.  Coleman  v.  Tidwell,  5  How. 
(Miss.)  12. 

3.  Knight  v.  Weiskopf,  21  Fla.  157; 
Guarantee  Trust,  etc.,  Co.  z/.  Budding- 
ton,  23  Fla.  514;  Williams  v.  Hutchin- 
son, 16  Fla.  513. 

4.  Joost  V.  Elliott,  20  Fla.  924; 
Knight  V.  Weiskopf,  21  Fla.  157; 
Guarantee  Trust,  etc.,  Co.  v.  Bud- 
dington, 23  Fla.  514;  Tischler  ».  Wall, 
20  Fla.  924;  Missina  v.  Cavazos,  6 
Wall.  (U.  S.)355. 

Unauthorized  Citation  Void. — A  paper 
purporting  to  be  a  citation  tested  in 
the  name  of  the  clerk  of  a  circuit  court, 
and  not  served  by  an  officer  legally 
authorized,  is  void  as  a  legal  notice  of 
appeal.     Joost  v.  Elliott,  20  Fla.  924. 

When  Original  Lost. — If  the  original 
citation  with  the  official  return  has 
been  lost,  an  alias  citation  may  issue 
if  the  appellant  has  not  been  guilty  of 
unreasonable  delay  in  applying  there- 
for.   Newell  7^.  Briggs,  3  How.  (Miss.) 

45- 

5.  Brown  v.  McConnell,  124  U.  S. 
489;  Castro  V.  U.  S.,  3  Wall.  (U.  S.)  46. 
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the  proper  justice  or  judge  out  of  court  is  sufficient.* 

Form  of  Citation. — A  citation  in  the  form  of  a  notice  addressed  to 

the  appellees  is  sufficient.* 

After  Service. — The  sheriff  must  return  it  to  the  officer  who  issued 

it,  and  a  copy  of  the  citation  must  be  embodied  in  the  transcript 

on  appeal  or  the  original  returned  to  the  appellate  court.* 

(2)  Return. — A  citation  must  be  made  returnable  at  the  same 
term  at  which  the  appeal  or  writ  of  error  is  returnable.*  Where 
actually  issued  but  not  served  before  the  first  day  of  the  term  to 
which  it  is  returnable,  leave  may  be  granted  to  make  service 
during  that  term.*  Unless  issued  and  served  before  the  end  of 
the  return  term,  the  appellate  court  loses  jurisdiction  of  the  ap- 
peal.® 

(3)  On  Appeal  Takefi  in  Open  Court. — Where  the  appeal  is  al- 
lowed in  open  court  at  the  term,  and  the  appeal  bond  is  not 
accepted  until  after  the  term,  issuance  and  service  of  a  citation 
will  be  neces.sary.'' 

Failure  to  Furnish  Security. — But  such  a  citation  is  not  jurisdictional.® 
The  appeal  taken  in  open  court  confers  jurisdiction  on  the  appel- 
late tribunal.*  The  issuance  of  the  citation  after  the  acceptance 
of  the  appeal  bond  is  to  show  that  the  appeal  is  not  abandoned 
by  failure  to  furnish  security  before  adjournment  of  the  term  at 
which  the  appeal  was  taken.** 


1.  Brown  v.  McConnell,  124  U.  S. 
489. 

2.  Harris  v.  Harris,  41  Ala.  366. 
To  Whom  Directed. — A    citation    or 

scire  facias  ad  audiendum  errores  should 
be  properly  directed  to  the  sheriff. 
Sammis  v.  Wightman,  25  Fla.  547. 

3.  Harris  v.  Harris,  41  Ala.  366. 

4.  Hewitt  V.  Filbert,  116  U.   S.   142. 
6.   Hewitt  V.  Filbert,  116  U.   S.   142; 

Dayton  v.  Lash,  94  U.  S.  112,  overrul- 
i«^' Bacon  v.  Hart,  i  Black  (U.  S.)  38. 

In  Florida  the  contrary  is  held,  and 
the  appeal  dismissed  for  lack  of  juris- 
diction. Guarantee  Trust,  etc.,  Co.  v. 
Buddington,  23  Fla.  514;  Williams  v. 
Hutchinson,  26  Fla.  513;  Knight  v. 
Weiskopf,  21  Fla.  157. 

Louisiana. — In  Louisiana  it  is  held 
that  the  law  which  limits  the  right  of 
appeal  to  one  year  after  the  date  of 
the  judgment  does  not  require  the 
appellee  to  be  cited  within  the  year. 
The  appeal  must  be  demanded  and  the 
bond  given  and  filed  before,  but  the 
appellee  may  be  cited  after  the  expira- 
tion of  the  year.  Boutte  v.  Boutte, 
30  La.  Ann.  181;  Barremore  v.  Brad- 
ford, 10  La.  Ann.  150;  Ulman  v. 
Briggs,  32  La.  Ann.  656. 

When  the  appellant  prays  for  cita- 
tion in  his  petition  for  appeal,  the  fail- 


ure of  the  clerk  to  issue  it  or  of  the 
sheriff  to  serve  it  will  not  be  at- 
tributed to  the  fault  of  the  appellant, 
without  proof  of  some  act  or  omis- 
sion on  his  part  which  prevented 
the  performance  by  these  officers  of 
their  respective  duties.  In  such  cases 
the  appeal  will  not  be  dismissed; 
time  will  be  granted  to  have  the  ap- 
pellee cited.  Ulman  v.  Briggs,  32  La. 
Ann.  657;  Borde  v.  Erskine,  29  La. 
Ann.  822;  Hearing  v.  Mound  City  L. 
Ins.  Co.,  29  La.  Ann.  832;  Murphy  v. 
Factors',  etc.,  Ins.  Co.,  33  La.  Ann. 
454;  Philips  V.  Creditors,  37  La.  Ann. 
701. 

6.  Hewitt  V.  Filbert,  116  U.  S.  142; 
Dayton  v.  Lash,  94  U.  S.  112;  Villa- 
bolos  V.  U.  S.,  6  How.  (U.  S.)  81; 
Chicago,  etc.,  R.  Co.  v.  Blair,  100  U. 
S.  661. 

7.  Sage  V.  Iowa  Cent.  R.  Co.,  96  U. 
S.  712;  Hewitt  V.  Filbert,  116  U.  S.  142; 
Richardson  v.  Green,  130  U.  S.  104J 
Brown  v.  McConnell,  124  U.  S.  489. 

8.  Hewitt  V.  Filbert,  116  U.  S.  142; 
Dodge  V.  Knowles,  114  U.  S.  430; 
Richardson  v.  Green,  130  U.  S.  104. 

9.  Grigsby  v.  Purcell,  99  U.  S.  505; 
Hewitt  V.  Filbert,  116  U.  S.  142; 
Brown  v.  McConnell,  124  U.  S.  491. 

10.  Dodge  V.  Knowles,  114  U.  S.  430; 
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e.  Statutory  Notice  of  Appeal— (i)  Strict  Compliance  with 
Statute. — As  the  mode  of  taking  an  appeal  required  by  statute  is 
mandatory  and  must  be  strictly  complied  with,  the  notice  of  ap- 
peal must  be  framed,  issued,  and  served  as  the  statute  requires,  or 
no  legal  appeal  is  perfected.*  No  other  method  of  notice  is  a 
legal  substitute  ;  actual  knowledge  of  the  appellee  that  an  appeal 
has  been  taken  will  not  dispense  with  the  statutory  requirement.* 

(2)  General  Reqitisites — In  Writing. — Proper  practice  requires  that 
a  notice  of  appeal  should  be  in  writing.' 


Hewitt  V.  Filbert,  116  U.  S.  142;  Rich- 
ardson V.  Green,  130  U.  S.  104. 

Further  Requirements. — For  further 
requirements  of  citation,  sufficiency, 
etc.,  see  Statutory  Notice  of  Appeal, 
infra. 

1.  Colorado. — Hiel  v.  Simmonds,  17 
Colo.  47;  Callahan  v.  Jennings,  16 
Colo.  471. 

Missouri. — Fuller  v.  McClure,  25 
Mo.  App.  418;  Jordan  v.  Bowman,  28 
Mo.  App.  608;  Horton  v.  Kansas  City, 
etc.,  R.  Co.,  26  Mo.  App.  349. 

Montana. — Territory  v.  Hanna,  5 
Mont.  247;  Courtright  v.  Berkins,  2 
Mont.  404. 

New  York. — People  v.  Eldridge,  7 
How.  Pr.  (N.  Y.)  108;  Tripp  v.  DeBow, 
5  How.  Pr.  (N.  Y.  Supreme  Ct.)  114; 
Morris  v.  Morange,  26  How.  Pr.  (N. 
Y.  Supreme  Ct.)  247;  Sails  v.  Butler, 
27  How.  Pr.  (N.  Y.  Supreme  Ct.)  133. 

0/5?V.— Bradford  v.  Watts.  Wright 
(Ohio)  495;  Moore  ^'.  Brown,  10  Ohio 
197;  Humphrey  z'.  Berchtold,  i  Clev. 
Rep.  (Ohio)  89. 

Other  States. — Wade  f .  Newbern,  72 
N.  Car.  498;  State  v.  Johnson,  109  N. 
Car.  853;  Allen  v.  Strickland,  100  N. 
Car.  225;  In  re  Gold  St.,  2  Dakota 
30;  Pontier  v.  Jeffares,  25  Fla.  844: 
Abney  v.  Cole,  30  S.  Car.  607;  Ren- 
neker  v.  Warren,  20  S.  Car.  582;  Whip- 
ley  V.  Mills,  9  Cal.  641. 

United  States. — Kelsey  v.  Forsyth, 
21  How.  (U.  S.)  85;  Mordecai  v.  Lind- 
say, 19  How.  (U.  S.)  199;  Sampson  v. 
Welsh,  24  How.  (U.  S.)  207. 

Official  Failure  to  Serve. — Where  a 
process  must  be  served  by  an  officer, 
it  may  be  valid,  if  issued  within  the 
statutory  time,  where  the  failure  is 
due  to  the  neglect  of  the  officer  and  not 
of  the  appellant.  Anderson  v.  Meeker 
County,  46  Minn.  237.  See  Time  for 
Taking  an  Appeal,  infra. 

Time. — Consequently  if  the  notice 
is  not  given  within  the  statutory  time 
for  taking  the  appeal,  no  jurisdiction 


is  acquired.  Renneker  v.  W^arren,  20 
S.  Car.  582. 

Entry  of  Notice. — Where,  therefore, 
the  statute  requires  entry  of  notice  of 
appeal  upon  records  of  the  trial  court, 
an  appeal  taken  in  open  court  is  not 
sufficient  without  such  entry.  Brad- 
ford V.  Watts,  Wright  (Ohio)  495. 

The  memorandum  of  the  judge  upon 
his  calendar  is  not  an  "  entry  upon  the 
records."  Humphrey  v.  Berchtold,  i 
Clev.  Rep.  (Ohio)  89. 

Stipulation  for  New  Trial. — So  where 
the  statute  requires  that  a  notice  of 
appeal  shall  contain  a  stipulation  for 
a  new  trial,  its  omission  defeats  juris- 
diction of  the  appellate  court.  Cas- 
ton  V.  Brooks,  14  S.  Car.   104. 

When  Void. — Where  statutes  require 
notice  of  appeal  to  be  given,  after  the 
appeal  is  taken,  by  filing  and  service 
of  an  appeal  bond,  a  notice  served 
prior  thereto  is  void.  Heil  v.  Sim- 
monds, 17  Colo.  47. 

2.  Jordan  v.  Bowman,  28  Mo.  App. 
608;  McGinnis,  etc..  Hardware  Co.  v. 
Taylor,  22  Mo.  App.  513;  Fuller  v. 
McClure,  25  Mo.  App.  418.  See 
Waiver  of  Notice  in  Appeal,  infra. 

By  Eule  of  Court. — In  Michigan  it 
was  held  in  an  early  case  that  where 
a  notice  of  appeal  was  provided  for 
only  by  rule  of  court,  failure  to  serve 
such  notice  was  not  ground  for  dis- 
missing the  appeal,  as  the  court  could 
not  deprive  itself  of  jurisdiction  by  a 
rule  of  court.  Shook  v.  Proctor,  26 
Mich.  283. 

Appellant  "Aggrieved." — A  notice  of 
appeal  need  not  show  that  the  appel- 
lant has  been  "aggrieved"  or  "in- 
jured," or  "  prejudiced,"  so  as  to  bring 
him  under  statutes  allowing  appeals 
in  such  cases.  Anderson  v.  Meeker 
County,  46  Minn.  237. 

3.  Morris  v.  Brewster,  60  W^is.  229; 
Charleston  First  Nat.  Bank  v.  Gary, 
14  S.  Car.  571;  Abney  v.  Cole,  30  S. 
Car.  607;  Staring  v.  Jones,   13   How. 
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To  Whom  Addressed. — It  should  be  addressed  to  the  adverse  party 
or  his  attorney  of  record  in  the  trial  court.* 

What  it  must  Specify. — It  should  specify  with  clearness  the  title  of 
the  action  ;  the  names  of  the  parties ;  the  cause  in  which  and 
court  from  which  the  appeal  is  taken  ;  the  judgment  or  other  pro- 
ceeding appealed  from,  and  inform  the  appellee  that  the  appel- 
lant appeals  therefrom.* 

(3)  Signature — By  Whom  Signed. — The  attorney  of  record  for  the 
appellant  in  the  trial  court  may  sign  the  statutory  notice  of 
appeal;'  and,  unless  statutes  require  a  particular  signature,  the 
appellant  himself,*  or  any  duly  authorized  agent  in  his  behalf. 


Pr.  (N.  Y.  Supreme  Ct.)  423;  Fry  v. 
Bennett,  7  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
352;  TiflBn  V.  Millington,  3  Mo.  418; 
Cornell  v.  Latta,  i  Mont.  714. 

When  not  in  Writing. — Where  the 
statute  directs  a  written  notice  to  be 
served,  an  oral  appeal  not  taken  in 
open  court  at  the  time  judgment  was 
rendered  is  void.  But  where  the 
statute  does  not  prescribe  a  written 
notice,  an  oral  notice  will  be  good  if 
given  within  the  statutory  period  and 
suflSciently  proved.  Charleston  First 
Nat.  Bank  v.  Gary,  14  S.  Car.  571. 

Notice  of  Suing  Out  Writ  of  Error. — 
In  Missouri,  where  a  notice  of  suing 
out  a  writ  of  error  has  not  been  served 
on  the  adverse  party  or  his  attorney 
of  record  within  the  twenty  days  re- 
quired by  Rev.  Stat.  Mo."  1889,  § 
2290,  the  fact  that  the  appellee  has 
taken  an  appeal  in  the  same  cause  in 
regard  to  the  validity  of  the  bill  of 
exceptions  cannot  supply  the  lack  of 
notice  in  writing  of  the  issuance  of 
the  writ  of  error.  Davenport  v.  Han- 
nibal, no  Mo.  574. 

1.  Neppach  v.  Jordan,  13  Oregon 
247;  Bruner  v.  Wade,  84  Iowa  698. 

2.  Morris  v.  Brewster,  60  Wis.  229; 
Stevens  v.  Wheeler,  43  WMs.  91 ;  Chris- 
tian V.  Evans,  5  Oregon  253;  Oliver 
V.  Harvey,  5  Oregon  360;  Neppach  v. 
Jordan,  13  Oregon  247;  Lewis  v. 
Lewis,  4  Oregon  209;  Weiss  v.  Jack- 
son County,  8  Oregon  529;  Ansonia 
Brass,  etc.,  Co.  v.  Conner,  98  N.  Y. 
574;  Klotz  V.  Macready,  35  La.  Ann. 
596;  Searles  v.  Lux,  86  Iowa  61; 
Schultz  V.  Brown,  47  Minn.  255. 

Time. — Where  a  criminal  appeal  is 
ordinarily  taken  in  a  criminal  case  by 
serving  notice  on  the  prosecuting  at- 
torney that  the  appellant  appeals,  and 
by  filing  a  transcript  in  the  clerk's 
office  within  ninety  days  after  such 
appeal  or  notice,  a  notice  not  served 


upon  the  attorney  until  after  the 
transcript  is  filed  substantially  com- 
plies with  the  statute  if  served  within 
the  statutory  period.  Beggs  v.  State, 
122  Ind.  54. 

Scire  Facias  ad  Audiendum. — A  scire 
facias  ad  audiendum  errores  must  con- 
form to  the  writ  of  error  in  names  of 
parties,  but  variance  therefrom  is  a 
matter  susceptible  of  amendment.  U. 
S.  Mut.  Accident  Assoc,  v,  Weller,  30 
Fla.  210;  Gilmer  v.  Bird,  15  Fla.  410; 
Loring  v.  Wittich,  16  Fla.  323;  Weis- 
kopf  V.  Dibble,  18  Fla.  22;  Johnson  v. 
Polk  County,  24  Fla.  28;  Sammis  v. 
Wightman,  25  Fla.  547. 

Summons  in  Error. — Where  the  orig- 
inal scire  facias  ad  audiendum  errores 
is  not  served,  a  second  order  of  court 
is  not  required  for  the  issuance  of  a 
new  one.  U.  S.  Mut.  Accident  Assoc. 
V.  Weller,  30  Fla.  210. 

Application  for  Appeal. — Under  the 
statute  authorizing  any  executor,  ad- 
ministrator, or  creditor  of  an  estate  to 
appeal  from  the  allowance  or  disallow- 
ance in  the  Probate  Court  of  claims 
against  the  estate,  a  notice  of  appeal 
served  and  filed  is  effectual  as  an  "  ap- 
plication "  for  an  appeal.  Lake  v. 
Albert,  37  Minn.  453. 

3.  Searles  v.  Lux,  86  Iowa  61;  Mor- 
ris V.  Brewster,  60  Wis.  229;  Totton 
V.  Sonoma  County  Ct.,  72  Cal.  37; 
Prescott  V.  Salthouse,  53  Cal.  221; 
Whittle  V.  Penner,  55  Cal.  395;  Beards- 
ley  V.  Frame,  73  Cal.  634;  Cella  v. 
Schnairs,  42  Mo.  App.  316;  Seaman 
V.  McReynolds,  40  N.  Y.  Super.  Ct. 
545- 

4.  Searles  v.  Lux,  86  Iowa  61 ;  Totton 
V.  Sonoma  County  Ct.,  72  Cal.  37; 
Cella  V.  Schnairs,  42  Mo.  App.  316. 

Attorney  may  Give  Notice  of  Appeal.— 
It  is  generally  held  that  an  attorney 
of  record  who  has  authority  to  receive 
and  accept  notice  of  appeal  may  give 
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may  so  sign.* 

By  Attorney  not  of  Eecord. — An  appeal  from  a  judgment  is  not  such 
a  new  proceeding  as  to  authorize  the  appearance  of  a  new  attor- 
ney without  formal  substitution.*  A  notice  of  appeal  therefore 
signed  by  an  attorney  not  of  record  in  the  original  action  and  not 
formally  substituted  is  void.' 

At  Common  Law. — It  was  held  that  the  attorney  of  record  for  a  party 
in  the  original  proceeding  had  power,  until  change  was  made  and 
notice  given,  to  sue  out  a  writ  of  error  for  his  client  on  an  errone- 
ous judgment,*  and  that  failure  to  do  so  was  a  breach  of  duty. 

Where  Represented  by  More  than  One  Attorney. — Where  a  party  is  repre- 
sented by  more  than  one  attorney,  either  may  sign  a  notice  of 
appeal.* 

Where  Signature  not  Required. —Where  Statutes  do  not  expressly 
require  a  signature,  it  is  nevertheless  an  implied  requisite.®  But 
an  unsigned  notice  of  appeal,  under  such  statutes,  will  be  good 
if  the  record  on  appeal  shows  that  the  notice  was  served  by  the 
appellant  or  his  duly  authorized  agent; '  otherwise  not.® 


such  notice  in  behalf  of  the  appellant 
so  as  to  bind  him,  without  express  au- 
thority. Tripp  V.  De  Bow,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  114;  Lusk  v. 
Hastings,  i  Hill  (N.  Y.)  662;  Mc- 
Donald V.  McConkey,  54  Cal.  143; 
Hobbs  V.  Duff,  43  Cal.  485;  Poppleton 
V.  Nelson,  12  Oregon  349. 

In  Poppleton  v.  Nelson,  12  Oregon 
349,  it  was  said:  "If  the  attorney  of 
record  may  be  served  with  a  notice 
of  appeal,  his  authority  to  give  one 
should  not  be  denied.  Both  are  based 
on  the  proposition  that  he  represented 
his  client  in  the  proceeding  to  appeal." 

Contra. — This  case  was  in  effect 
overruled  by  Shirley  v.  Bruch,  16 
Oregon  i,  which  holds  that  an  appeal 
or  writ  of  error  is  the  beginning  of  a 
new  suit,  and  that  no  authority  can  be 
implied  in  the  employment  of  the  at- 
torney of  record  to  carry  the  old  suit 
to  judgment  in  order  to  commence  the 
new  suit  by  appeal. 

1.  Cella  V.  Schnairs,  42  Mo.  App. 
316;  Totton  V.  Sonoma  County  Ct., 
72  Cal.  37;  Searles  v.  Lux,  86  Iowa 
6r. 

Stipulation  by  Attorney. — An  attorney 
who  appears  generally  in  an  action  for 
all  the  defendants,  without  objection, 
has  authority  to  enter  into  a  binding 
stipulation  that  a  notice  of  appeal  may 
be  given  and  a  statement  of  facts 
settled  after  the  expiration  of  the  time 
limited  by  law.  Haas  v.  Gaddis,  i 
Wash.  89. 

2.  Pensa  v.  Pensa,  3  Misc.  Rep.  (N. 


Y.)  417;  Tripp  V.  De  Bow,  5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  114;  Lusk  v.  Hast- 
ings, I  Hill  (N.  Y.)  662.  See  article 
Substitution  of  Attorneys. 

3.  Pensa  v.  Pensa,  3  Misc.  Rep.  (N. 
Y.)  417;  Shuler  v.  Maxwell,  38  Hun 
(N.  Y.)  240,  loi  N.  Y.  657;  Miller  z/. 
Shall,  67  Barb.  (N.  Y.)  446;  Thierry 
V.  Crawford,  33  Hun  (N.  Y.)  366. 

Rule  not  Invariable. — But  the  rule  is 
not  invariable.  It  has  been  held  that 
a  party  may  authorize  an  attorney  not 
of  record  both  to  give  and  to  sign 
such  notice  of  appeal  without  formal 
substitution.  McDonald  v.  McConkey, 
54  Cal.  143. 

4.  Grosvenor  t/.  Danforth,  16  Mass. 
74;  Dearborn  v.  Dearborn,  15  Mass. 
316. 

5.  Cockrill  v.  Hall,  76  Cal.  192; 
Comstock  V.  Cole,  28  Neb.  470.  See 
infra.  On  IV/iofn  Served. 

6.  Eaton  v.  Manitovroc  County,  42 
Wis.  317;  Evangelical  Luthern  St. 
Peter's  Gemeinde  v.  Koehler,  59  Wis. 
651;  Burrows  v.  Norton,  2  Hun  (N. 
Y.)  550. 

7.  Evangelical  Luthern  St.  Peter's 
Gemeinde  v.  Koehler,  59  Wis.  651; 
Teegarden  v.  Caledonia,  50  Wis.  292; 
Eaton  V.  Manitowoc  County,  42  Wis. 

317- 

8.  Evangelical  Luthern  St.  Peter's 
Gemeinde  v.  Koehler,  59  Wis.  651. 

Affidavit  of  Appeal. — Where  statutes 
require  an  affidavit  of  appeal  to  be 
served  together  with  notice,  they  must 
be  strictly  complied  with  to  confer  ju- 
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(4)  Construction  of  Notice. — The  sufficiency  of  the  notice  of  ap- 
peal should  appear  to  the  court  upon  its  face,*  and  unless  the 
court  can  identify  the  material  facts  requisite  for  a  valid  notice 
from  the  notice  itself,  the  question  whether  it  was  sufficient  to 
give  the  appellee  actual  knowledge  will  not  be  considered.* 

Eeasonable  Intendment. — But  it  is  sufficient  if  the  facts  appear  by  a 
reasonable  intendment.' 

Form. — A  notice  of  appeal  need  not  be  phrased  in  precise  lan- 
guage or  technical  form.'* 

Construction  Liberal. — A  notice  of  appeal  will  be  construed  with 
liberality,*  and  irregularities  or  surplusage  in  the  body  of  the  no- 
tice will  not  vitiate  it  if  the  defects  do  not  conflict  with  some  ex- 
press provision  of  the  statute,  or  render  a  material  fact  ambigu- 
ous or  uncertain.® 


risdiction.  Evangelical  Luthern  St. 
Peter's  Gemeinde  v.  Koehler,  59  Wis. 
651;  Ketchum  v.  Freeman,  24  Wis. 
296;  Lederer  v.  Chicago,  etc.,  R.  Co., 
38  Wis.  244;  Morris  v.  Brewster,  60 
Wis.  229. 

They  may  be  used  together  to  sup- 
ply deficiencies  in  the  notice.  Bremer 
V.  Koenig,  5  Wis.  156. 

Presumption. — It  will  not  be  pre- 
sumed that  the  unsigned  notice  of  ap- 
peal was  served  by  the  appellant  or 
his  properly  authorized  agent  if  the 
record  does  not  show  it.  Evangelical 
Luthern  St.  Peter's  Gemeinde  v. 
Koehler,  59  Wis.  651. 

Unsigned  Affidavit.  —  But  an  un- 
signed affidavit  is  fatally  defective. 
Kidder  v.  Fay.  60  Wis.  218;  Royston's 
Appeal,  53  Wis.  612. 

1.  Neppach  v.  Jordan,  13  Oregon 
247;  Ream  v.  Howard,  19  Oregon  491. 

2.  Neppach  v.  Jordan,  13  Oregon 
247. 

3.  Neppach  v.  Jordan,  13  Oregon 
247;  Lancaster  v.  McDonald,  14  Ore- 
gon 267;  Pettingill  v.  Donnelly,  27 
Minn.  332. 

4.  Starks  v.  Stafiford,  14  Oregon  317; 
Morrison  v.  McAtee,  23  Oregon  530; 
Pfeffer  v.  Buffalo  R.  Co.  (Buffalo 
Super.  Ct.),  24  N.  Y.  Supp.  490;  Mat- 
ter of  Stewart's  Will,  135  N.  Y.  413; 
Searles  v.  Lux,  86  Iowa  61;  Geyer  v. 
Douglass,  85  Iowa  93;  Harris  v.  Har- 
ris, 41  Ala.  366;  Nevada  Cent.  R.  Co. 
V.  Lander  County,  21  Nev.  409;  State 
V.  Ruff  (Ind.  App.,  1893),  33  N.  E.  Rep. 
124;  Marshall  v.  Harney  Peak  Tin 
Min..  etc.,  Co.  (S.  Dak.,  1893),  54  N. 
W.  Rep.  272;  State  v.  Hunter, 4  Wash. 

637- 

Hew  Trial. — Where  a  notice  of  ap- 


peal states  it  as  an  appeal  from  an  or- 
der overruling  and  denying  plaintiff's 
motion  for  granting  a  rehearing — held, 
that  "  rehearing"  was  a  good  substi- 
tute for  "new  trial,"  and  the  appeal 
would  operate  as  such.  Kimple  v. 
Conway,  69  Cal.  71. 

5.  Geyer  v.  Douglass,  85  Iowa  93; 
Searles  v.  Lux,  86  Iowa  61;  Friemark 
V.  Rosenkrans,  81  Wis.  359,  McCon- 
nell  V.  Kaufman,  4  Wash.  229;  Ream 
V.  Howard,  19  Oregon  491. 

A  notice  naming  the  appellant  as 
"A.  H.  Starks"  is  sufficient  without 
giving  his  full  name.  Starks  v,  Staf- 
ford, 14  Oregon  317. 

When  Accepted  by  Appellee. — Failure 
to  add  the  official  titles  of  appellees  as 
given  in  the  judgment  appealed  from 
is  not  a  fatal  error  where  service  is 
accepted  by  appellee.  Klotz  ^'.  Mac- 
ready,  35  La.  Ann.  596. 

Irregularity  in  Names  of  Parties. — 
Where  a  notice  of  appeal  described 
the  case  with  such  particularity  that 
the  judgment  meant  could  not  be  mis- 
taken, the  description  of  the  parties  as 
"  Palmer  "  and  "  Rambauer  "  instead 
of  "Patner"and  "Rombauer"  was 
held  an  immaterial  error  where  the 
proper  parties  had  been  served.  Pat- 
ner  v.  Rombauer,  41  Kan.  295. 

Mistake  in  Title. — A  mistake  in  the 
title  of  the  notice  of  appeal  is  an  im- 
material error  if  it  be  otherwise  suf- 
ficient. Herrlich  v.  McDonald,  72 
Cal.  579. 

6.  Williams  v.  Dennison,  86  Cal.  430: 
Geyer  v.  Douglass,  85  Iowa  93;  Searles 
V.  Lux,  86  Iowa  61;  Pfeffer  v.  Buffalo 
R.  Co.  (Buffalo  Super.  Ct.),  24  N.  Y. 
Supp.  490;  Hymes  v.  Van  Cleef  (Su- 
preme Ct.),  15  N.  Y.  Supp.  343:  Van 
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(5)  Description  of  Judgment. — A  proper  description  in  the  notice 
of  appeal  of  the  judgment  appealed  from  should  state  the  date 
of  its  rendition  and  entry,  the  court,  cause,  and  parties  thereto.* 
But  it  is  sufificient  if  the  judgment  is  so  set  forth  that  it  can  be 
identified  by  the  appellee  without  ambiguity  or  mistake.* 


Ingen  v.  Snyder,  24  Hun  (N.  Y.)  83; 
Friemark  v.  Rosenkrans,  81  Wis.  359; 
Ream  v.  Howard,  19  Oregon  491. 

Mistake  in  Stating  Costs. — A  mistake 
in  stating  amount  of  costs  in  the  judg- 
ment appealed  from  does  not  invali- 
date a  notice  of  appeal.  Friemark  v. 
Rosenkrans,  81  Wis.  359. 

Term. — A  failure  to  state  the  term 
to  which  the  appeal  is  taken  does  not 
invalidate  the  notice  where  the  statute 
prescribes  the  term.  Geyer  v.  Doug- 
lass, 85  Iowa  93. 

Court. — Nor  a  failure  to  state  the 
court  to  which  appeal  is  made  where 
there  can  be  only  one.  McConnell  v. 
Kaufman,  4  Wash.  229. 

Sufficient  Notice. — A  notice  of  appeal 
taken  from  a  judgment  and  denial  of 
a  motion  for  a  new  trial  which  states 
in  addition  that  it  is  taken  "  from  each 
and  every  order  and  judgment  made 
and  entered  in  said  cause,"  is  not  spe- 
cific enough  to  bring  up  anything  ad- 
ditional to  the  judgment  and  motion. 
Williams  v.  Dennison,  86  Cal.  430. 

Surplusage. — A  notice  of  appeal,  after 
properly  describing  the  judgment  ap- 
pealed from,  added:  "  This  appeal  is 
taken  on  the  order  dismissing  the  ac- 
tion on  the  motion  of  defendant  that 
the  said  court  had  lost  jurisdiction  of 
the  same  on  questions  of  both  fact  and 
law,"  to  which  order  no  appeal  lay. 
Held,  not  to  invalidate  the  notice  as  to 
judgment.  Nevada  Cent.  R.  Co.  v. 
Lander  County,  21  Nev.  408. 

Where  Specification  of  Errors  Bequired. 
— Where  statutes  require  the  notice  of 
appeal  to  specify  the  errors  relied  on 
to  reverse  the  judgment  they  must  be 
specified  with  particularity,  as  in  an 
assignment  of  errors.  A  general 
statement  invalidates  the  notice. 
Bewley  v.  Graves,  17  Oregon  274; 
Fulton  V.  Earhart,  4  Oregon  61;  Mor- 
rison V.  McAtee,  23  Oregon  530;  Cole- 
man V.  Yesler,  i  Wash.  Ter.  591; 
Herbert  v.  Dufur,  23  Oregon  462; 
Thompson  v.  New  York  L.  Ins.  Co., 
21  Oregon  466;  Sonneborn  v.  Portland, 
etc.,  R.  Co.,  19  Oregon  475;  Swift  v. 
Mulkey,  17  Oregon  532;  Northern  Pac. 
Terminal  Co.  v.   Lowenberg,   11  Ore- 


gon 287;  State  V.  McKinnon,  8  Ore- 
gon 490.  See  article  Assignment  of 
Errors. 

For  What  Purpose  Effective. — But  such 
a  notice  is  effective  to  enable  the  court 
to  examine  the  record  to  see  whether 
it  has  any  jurisdiction,  and  if  not,  to 
dismiss  the  case.  Woodruff  v.  Doug- 
las County,  17  Oregon  314. 

1.  Christian  v.  Evans,  5  Oregon 
253;  Oliver  v.  Harvey,  5   Oregon  360. 

2.  California. — Flateau  v.  Lubeck, 
24  Cal.  364;  Genella  v.  Relyea,  32  Cal. 
159;  Gates  V.  Walker,  35  Cal.  289; 
Weyl  V.  Sonoma  Valley  R.  Co.,  69 Cal. 
202;  Anderson  v.  Goff,  72  Cal.  65; 
Gruell  V.  Spooner,  71  Cal.  493. 

New  York. — Pfeffer  v.  Buffalo  R. 
Co.  (Buffalo  Super.  Ct.),  24  N.  Y.  Supp. 
490;  Hymes  v.  Van  Cleef  (Supreme 
Ct.),  15  N.  Y.  Supp.  343;  Van  Ingen  v. 
Snyder,  24  Hun  (N.  Y.)  83. 

Oregon. — Christian  v.  Evans,  5  Ore- 
gon 253;  Oliver  v.  Harvey,  5  Oregon 
360;  Neppach  v.  Jordan,  13  Oregon 
247;  Lewis  V.  Lewis,  4  Oregon  209; 
Weiss  V.  Jackson  County,  8  Oregon 
529;  Ream  v.  Howard,  19  Oregon  491; 
Lancaster  v.  McDonald,  14  Oregon 
264;  Chipman  v.  Bronson,  3  Oregon 
320;   Luse  V.  Luse,  9  Oregon  149. 

Other  States. — Searles  v.  Lux,  86 
Iowa  61 ;  German  Mut.  Farmer's  F.  Ins. 
Co.  V.  Decker,  74  Wis.  556;  McAlIep 
V.  The  Latona  (Wash.  Ter.,  1888),  19 
Pac.  Rep.  131;  Pettingill  ^z.  DonneUy, 
27  Minn.  332. 

Beference. — An  unambiguous  refer- 
ence to  the  cause  in  which  the  judg- 
ment appealed  from  was  rendered  is 
sufficient.  Cody  v.  Filley,  4  Colo. 
342. 

When  Notice  Sufficiently  Specific. — A 
notice  stating:  "  First,  the  decree  ap- 
pealed from;  secondly,  the  court  in 
which  the  decree  was  rendered;  third- 
ly, the  time  when  rendered;  and 
fourthly,  the  names  of  the  parties 
and  the  fact  that  one  party  or  the 
other  intends  to  appeal  from  the  de- 
cree to  the  Supreme  Court  " — held,  suf- 
ficiently definite  and  complete.  Chris- 
tian V.  Evans,  5  Oregon  253. 

A  notice  saying:  '*  You  are  hereby 
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Dismissal. — If  the  notice  of  appeal  be  so  obscure  that  the  ma- 
terial facts,  especially  the  judgment  appealed   from,   cannot  be 

notified  that  plaintiff  has  appealed 
from  the  judgment  of  the  district  court 
in  this  case  " — held,  sufficient  to  indi- 
cate judgment.  Searles  v.  Lux,  36 
Iowa  6i.  See  also  Geyer  v.  Douglass, 
85  Iowa  93. 

What  is  Sufficient  Identification. — It  is 
sufficient  if  it  "identify  the  decree, 
judgment,  or  order  to  which  it  refers 
as  the  one  disclosed  in  the  transcript 
of  the  record  from  the  court  below, 
either  by  reference  to  the  title  of  the 
cause,  or  by  such  description  in  the 
body  of  the  notice  itself  as  would  en- 
able the  court  to  say  with  certainty 
that  it  is  the  same  proceeding."  Luse 
V.  Luse,  9  Oregon  149;  Christian  v. 
Evans,  5  Oregon  253. 

From  Portion  of  Judgment. — Where  an 
appeal  is  taken  from  a  portion  of  a 
judgment,  a  notice  of  appeal  is  suffi- 
cient if  it  specifies  what  part  of  a 
judgment  it  is  intended  to  review. 
Wilson  V.  Allen,  3  How.  Pr.  (N.  Y. 
Supreme  Ct.)  369. 

Presumption. — The  presumption  is 
that  the  notice  of  appeal  is  from  the 
whole  judgment  or  order,  if  it  be  not 
otherwise  stated  in  the  notice.  Irvin 
V.  Smith,  63  Wis.  220. 

Definition  of  Judgment. — The  word 
"  judgment  "  used  in  a  notice  of  ap- 
peal is  a  good  substitute  for  the  word 
"  proceedings  "  used  in  statutes  grant- 
ing appeals,  and  brings  up  all  objec- 
tions saved.  Guilliher  v.  Chicago, 
etc.,  R.  Co.,  59  Iowa  416. 

Surplusage. — A  notice  of  appeal  ade- 
quately describing  the  judgment  ap- 
pealed from  is  not  avoided  by  the  ad- 
dition of  words  indicating  that  the  ap- 
peal is  taken  from  an  order  dismissing 
the  action  upon  which  the  judgment 
is  founded.  They  may  be  treated  as 
surplusage.  Nevada  Cent.  R.  Co.  v. 
Lander  County,  21  Nev.  409. 

Under  Code  Practice. — A  notice  of  ap- 
peal which  fails  to  state  the  date  of 
the  entry  of  judgment  appealed  from 
is  insufficient,  although  it  is  indorsed 
on  a  copy  of  the  judgment.  Curtis  v. 
Ritzman  (C,  PI.),  27  N.  Y.  Supp.  971. 

A  notice  reciting  that  the  appeal  "  is , 
from  the  judgment  of  the  justice's 
court  in  Yoncalla  Precinct,  Douglas 
County,  Oregon,  given  and  entered 
therein  in  the  above-entitled  action  on 
the  4th  day  of  August,  1S85,  in  favor 
of     the    above  -  named    plaintiff    and 


against  the  above-named  defendant," 
w^as  held  sufficient.  Lancaster  v.  Mc- 
Donald, 14  Oregon  267. 

Appeal  from  Order  Overruling  Motion. 
— Notice  of  appeal  from  an  order  over- 
ruling a  motion  to  set  aside  a  judg- 
ment theretofore  rendered,  is  not  ef- 
fective as  a  notice  of  appeal  from  the 
judgment  itself.  Myers  v.  Landrum, 
4  Wash.  762. 

Sufficient  Facts. — A  notice  of  appeal 
need  not  set  out  facts  sufficient  for  an 
appeal.  Winter  v.  Winter,  90  Mich. 
199. 

Review  of  Facts — New  York. — Under 
the  provision  of  Code  of  Civil  Pro- 
cedure, ^2576,  providing  for  appeals 
from  surrogates'  decrees,  an  appellant 
desiring  a  review  upon  the  facts  is  not 
required  to  so  specifically  state  in  his 
notice  of  appeal.  Matter  of  Stewart's 
Will,  135  N.  Y.  413. 

Waiver  of  Misdescription  of  Judgment. 
— Misdescription  of  judgment,  or  a 
wrong  date  in  a  notice  of  appeal,  may 
be  waived  by  general  appearance;  as 
to  obtain  continuance.  Moorhouse  v. 
Donica,  13  Oregon  435. 

New  York. — Section  1300  Code  Civ. 
Pro.  provides  that  an  appeal  may  be 
taken  by  service  of  a  written  notice 
"  to  the  effect  that  appellant  appeals 
from  the  judgment  or  order."  Held, 
that  a  notice  of  appeal  stating  "ap- 
pellant intends  to  bring  up  for  review 
upon  such  appeal  the  order  dated  the 
25th  day  of  October,  1892,  denying  de- 
fendant's motion  for  a  new  trial  herein 
on  the  judge's  minutes,"  was  sufficient- 
ly specific.  Pfeffer  v.  Buffalo  R.  Co. 
(Buffalo  Super.  Ct.),  24  N.  Y.  Supp. 
490. 

Specific  Court  must  be  Referred  to. — 
Where  the  appeal  is  allowed  by  the 
Court  of  Common  Pleas  from  the  city 
court  to  the  Court  of  Appeals,  the  no- 
tice of  appeal  must  specify  that  it  is 
from  the  Court  of  Common  Pleas,  as 
no  appeal  is  allowable  to  the  Court  of 
Appeals  from  the  city  court.  Ansonia 
Brass,  etc.,  Co.  v.  Connor,  98  N.  Y. 
574- 

Mistake  in  Date  of  Judgment. — A  mis- 
take in  describing  date  of  judgment 
in  a  notice  of  appeal  is  not  material  if 
the  judgment  be  otherwise  identified. 
Weyl  V.  Sonoma  Valley  R.  Co.,  69 
Cal.  202;  Anderson  v.  Goff,  72  Cal.  65; 
Gruell  V.  Spooner,  71  Cal.  493;  McAl- 
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discerned  with  reasonable  certainty,  the  notice  is  void  and  no  ap- 
peal can  be  taken.* 

(6)  What  may  be  Embraced  in  Notice. — Where  an  appeal  is 
taken  from  several  distinct  decisions  and  orders  of  the  trial  court 
made  in  the  same  suit  and  between  the  same  parties,  they  may 


lep  V.  The  Latona  (Wash.  Ter.,  iS88), 
19  Pac.  Rep.  131;  Kennedy  v.  Rosier, 
71  Iowa  671. 

Part  and  Whole  of  Judgment.  —  A 
notice  of  appeal  "from  the  judgment 
*  *  *  and  from  that  part  thereof  which 
adjudges  that  the  said  plaintiff  recover 
interest  on  said  judgment  from  the 
time  of  the  rendition  thereof,"  is  a 
good  notice  of  appeal  from  the  whole 
judgment.  German  Mut.  Farmers' 
F.  Ins.  Co.  V.  Decker,  74  Wis.  556. 

Notice  of  Appeal  from  New  Trial. — 
Where  statutes  require  an  appellant, 
on  an  appeal  from  an  order  granting  a 
new  trial,  to  consent  to  judgment  ab- 
solute in  event  of  a  decision  of  the 
appellate  court  sustaining  the  order, 
the  notice  of  appeal  is  fatally  defective 
if  it  fails  to  contain  such  consent. 
Lane  v.  Wheeler,  loi  N.  Y.  17. 

Intention. — A  notice  of  appeal  stating 
that  appellants  "will"  appeal  is  de- 
fective. It  must  state  that  they  do  ap- 
peal. Simpson  v.  Ogg,  18  Nev.  28; 
Parker  v.  Denny,  2  Wash.  Ter.  360. 

On  the  other  hand,  in  Indiana  it  has 
been  held  that  where  the  statute  de- 
scribes no  form  with  which  the  notice 
of  appeal  must  comply,  a  notice  stating 
that  the  appeal  "will  be  taken"  in- 
stead of  "  has  been  taken  "  w^ill  suffice. 
State  V.  Ruff,  6  Ind.  App.  38. 

1.  Genellat/.  Relyea,32Cal.  159;  Sper- 
ling V.  Calfee,  7  Mont.  514;  Allport  v. 
Kelley,  2  Mont.  343  ;  Luse  v.  Luse,  9 
Oregon  149;  Ream  v.  Howard,  19  Ore- 
gon 491;  Grayson  v.  Harris,  37  S.  Car. 
606;  Weiser  v.  Day,  77  Iowa  25;  Mor- 
ris V.  Brewster,  60  Wis.  229. 

A  notice  of  appeal  in  the  following 
terms:  "  Appeal  from  an  order  *  *  * 
striking  out  answer  of  the  defendant 
as  frivolous,"  and  containing  no  ref- 
erence to  any  other  proceeding — held, 
insufficient  to  bring  up  the  judgment 
or  any  other  action  of  the  trial  court 
for  review.  Grayson  v.  Harris.  37 
S.  Car.  606 

Too  Indefinite. — A  service  of  notice 
of  appeal  from  "the  decision"  is  not 
sufficient  if  it  does  not  otherwise  indi- 
cate that  it  is  from  a  final  decision. 
Weiser  I*.  Day,  77  Iowa  25. 


Order. — Where  the  notice  specified  an 
appeal  from  an  order  signed  on  a  cer- 
tain day,  this  is  sufficient  if  no  other 
order  was  signed  on  that  day.  Gruell 
V.  Spooner,  71  Cal.  493. 

Where  Only  One  Decree. — But  where 
there  is  only  one  final  decree  or  judg- 
ment as  to  the  same  party,  a  notice  of 
appeal  which  specifies  the  judgment 
of  the  court  in  the  case  is  sufficient. 
Searles  v.  Lux,  86  Iowa  61. 

When  not  Definite  Enough. — A  notice 
stating  "  You  will  take  notice  that  the 
defendant  B  appeals  from  the  de- 
cree rendered  in  the  court  aforesaid 
on  the  2d  day  of  June,  1880" — held, 
not  sufficient  to  distinguish  the  decree 
from  others  rendered.     Luse  v.  Luse, 

9  Oregon  149. 

Too  General. — A  notice  of  appeal 
"  from  all  orders  of  the  district  court 
made  and  entered  in  the  action"  is 
invalid.   Genella  v.  Relyea,  32  Cal.  159. 

Must  Indicate  Kind  of  Judgment. — A 
notice  of  appeal  from  a  judgment  for 
the  recovery  of  a  specific  sum  of  money 
will  not  answer  as  a  notice  of  appeal 
from  a  judgment  for  the  recovery  of 
specific  property.  Ream  v.  Howard, 
19  Oregon  491. 

In  Criminal  Case. — Notice  of  appeal 
"  from  verdict  "  given  by  defendant  in 
a  criminal  case  is  invalid.  It  must  be 
"from    judgment."      State    v.    Gibbs, 

10  Mont.  210. 

Specific  Reference. — A  judgment  must 
be  specifically  referred  to  in  the  no- 
tice of  appeal  to  be  reviewable.  Sper- 
ling V.  Coffee,  7  Mont.  514. 

An  appeal  from  "judgment  ren- 
dered "  does  not  bring  up  an  order  re- 
fusing a  new  trial.  Allport  v.  Kelley, 
2  Mont.  343. 

Term. — Since  the  term  when  the 
appeal  will  be  heard  is  determined  by 
statute,  failure  to  recite  any  term  in 
the  notice  of  appeal,  or  a  recital  that 
it  will  be  heard  at  another  term  than 
that  required  by  statute,  is  an  imma- 
terial error,  and  does  not  invalidate 
the  notice.  Gerger  v.  Douglass,  85 
Iowa  93;  Mickley  v.  Tomlinson,  79 
Iowa  383;  Geyer  v.  Douglass,  85 
Iowa  93. 
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all  be  embraced  in  the  same  notice  of  appeal* 

Where  Judgments  Distinct. — But  where  the  appeals  are  distinct  and 
separate  from  decisions  made  in  different  proceedings,  the  no- 
tices of  appeal  must  be  distinct  for  each  proceeding.* 

Several  Appellants. — One  notice  of  appeal  may  embrace  several 
appellants.^ 

(7)  Interlocutory  Judgments  or  Orders — Under  Code  Practice. — A 
notice  of  appeal  from  a  final  judgment  should  distinctly  specify 
the  interlocutory  orders,  decisions,  or  judgments  intended  to  be 
brought  up  for  review."*  Unless  so  specified  they  will  not  be  con- 
sidered.* 

(8)  By  Whotn  Service  may  be  Made. — Unless  statutes  provide 
otherwise,  a  citation,  summons  in  error,  or  notice  of  appeal  should 
be  served  by  the  sheriff  of  the  appellate  tribunal  or  his  author- 
ized deputy.® 


1.  Skidmore  v.  Davies,  10  Paige  (N. 
Y.)  316;  Sharon  v.  Sharon,  68  Cal.  326; 
Horn  V.  Volcano  Water  Co.,  18  Cal. 
143;  Emeric  v.  Alvarado,  64  Cal.  529; 
Winter  v.  McMillan,  87  Cal.  259;  In  re 
Dewar's  Estate,  10  Mont.  422. 

As  from  a  judgment  and  order  de- 
nying a  new  trial  in  the  same  case. 
Winter  v.  McMillan,  87  Cal.  259. 

2.  People  V.  Center,  61  Cal.  191; 
Skidmore  v.  Davies,  10  Paige  (N.  Y.) 
316. 

Wisconsin. — Under  the  construction 
given  by  the  courts  of  Wisconsin  to 
the  statutes  of  that  state  a  single  no- 
tice of  appeal  from  a  final  judgment 
or  decree  can  only  embrace  an  inter- 
mediate or  interlocutory  order  involv- 
ing the  merits  or  affecting  the  judg- 
ment appealed  from.  White  v.  Ap- 
pleton,  14  Wis.  190;  Cord  v.  Hirsch, 
17  Wis.  403;  Thompson  v.  Thompson, 
23  Wis.  624. 

But  the  appellant  cannot  include  two 
independent  judgments,  decrees,  or 
orders,  although  made  in  the  same 
proceedings.  Olinger  v.  Liddle,  55 
Wis.  314;  White  v.  Appleton,  14 
Wis.  190;  Chamberlain  v.  Sage,  14 
Wis.  193;  Sweet  v.  Mitchell,  17  Wis. 
125;  Noble  V.  Strachan,  32  Wis.  314. 

Thus  he  may  include  in  one  order 
an  appeal  from  an  order  confirming  a 
foreclosure  sale  and  from  a  judgment 
for  deficiency.  Cord  v.  Hirsch,  17 
Wis.  403. 

But  he  cannot  appeal  from  a  judg- 
ment of  foreclosure  and  a  judgment 
for  deficiency  in  the  same  action  by 
one  notice  of  appeal.  Olinger  v.  Lid- 
dle, 55  Wis.  621. 

3.  Sharon  v.  Sharon,  6S  Cal.  326. 


4.  N.  Y.  Code  Civ.  Pro.  §  1301; 
Webster  v.  Clark  (Supreme  Ct.),  22 
N.  Y.  Supp.  281;  Piper  v.  Van  Buren, 
27  Hun  (N.  Y.)  384;  Campbell  v.  New 
York  Cotton  Exchange,  47  N.  Y. 
Super.  Ct.  558;  Van  Ingen  v.  Snyder, 
24  Hun  (N.  Y.)  81;  Williams  v.  Den- 
nison,  86  Cal.  430;  Allport  v.  Kelley, 
2  Mont.  343. 

5.  Webster  v.  Clark  (Supreme  Ct.), 
22  N.  Y.  Supp.  281;  Lavelle  v.  Skelly, 
24  Hun  (N.  Y.)  642,  90  N.  Y.  546;  Piper 
V.  Van  Buren,  27  Hun  (N.  Y.)  3S4; 
Richards  v.  Brice  (C.  PI.),  3  N.  Y, 
Supp.  941;  Patterson  v.  McCunn,  38 
Hun  (N.  Y.)  531;  Dick  v.  Livingston, 
41  Hun  (N.  Y.)455;  Williams  v.  Den- 
nison,  86  Cal.  430. 

Amendment. — And  as  an  appellate 
court  cannot  extend  the  statutory 
time  in  which  an  appeal  can  be  taken, 
the  omission  to  specify  an  interlocu- 
tory judgment  or  order  cannot  be 
amended.  Such  amendment  would  be, 
in  effect,  to  allow  a  new  appeal.  Web- 
ster V.  Clark  (Supreme  Ct.),  22  N.  Y. 
Supp.  281;  Lavelle  v.  Skelly,  24  Hun 
(N.  Y.)  642;  Piper  v.  Van  Buren,  27 
Hun  (N.  Y.)  384;  Dick  v.  Livingston, 
41  Hun(N.  Y.)455. 

But  Specific  Notice  not  Beqnired. — But 
where  an  interlocutory  decision  is 
reviewable  on  appeal  from  final  judg- 
ment, without  special  recitation  to 
that  effect  in  the  notice  of  appeal, 
such  recitation  is  surplusage.  State 
V.  Hunter,  4  Wash.  637. 

6.  Saunders  v.  Pike,  6  Oregon  312; 
Gee  V.  McMillan,  14  Oregon  270; 
Knight  V.  Weiskopf,  21  Fla.  157; 
Guarantee  Trust,  etc.,  Co.  v.  Bud- 
dington,  23  Fla.  514. 
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Statutory  Person. — But  statutes,  under  code  practice,  generally 
allow  appellant  to  make  and  sue  out  his  notice  of  appeal,  and  he 
may  authorize  its  service  to  be  made  by  any  competent  person.* 

(9)  How  Service  may  be  Made — (a)  Personal  Service. — Unless  stat- 
utes expressly  allow  substituted  service  of  notice  of  appeal  by 
mailing,  publication,  or  otherwise,  an  appellee  can  only  be  brought 
into  an  appellate  tribunal  by  personal  service  ;  and  in  all  cases  not 
within  the  statute  of  substituted  service  personal  service  must 
be  made.* 

How  Personal  Service  Made. — Personal  service  is  made  by  leaving  a 
copy  of  the  notice  of  appeal  with  the  person  on  whom  service 
must  be  made.* 


1.  Horton  v.  Kansas  City,  etc.,  R. 
Co.,  26  Mo.  App.  349. 

In  Justices'  Courts. — In  inferior  courts 
not  of  record  service  must  usually  be 
made  by  an  officer  of  the  court,  as  a 
sheriff  or  marshal.  Notice  by  appel- 
lant himself  or  his  attorney  is  not 
good.  Saunders  v.  Pike,  6  Oregon 
312;  Gee  V.  McMillan,  14  Oregon 
270. 

By  Attorney. — An  attorney  is  not  an 
"interested  person  "  within  the  mean- 
ing of  a  section  prohibiting  such  from 
serving  legal  notices,  where  the  code 
provision  expressly  authorizes  him  to 
give  the  notice  of  appeal.  Horr  v. 
Aberdeen  Packing  Co.,  7  Wash.  354. 

On  Attorney  not  of  Record. — In  Shir- 
ley V.  Burch,  i5  Oregon  i,  it  was  held 
that,  as  an  appeal  at  law  is  the  begin- 
ning of  a  new  suit,  attorneys  not  of 
record  nor  substituted  by  leave  of 
court  may,  if  actually  representing 
the  appellee,  accept  service  of  notice 
of  appeal. 

Generally  Void.— But  such  service  is 
generally  held  void.  Whittle  v.  Ren- 
ner,  55  Cal.  395. 

2.  Draper  v.  Taylor,  47  Iowa  407; 
Webster  v.  Carson,  6g  Iowa  263; 
Hewitt  V.  Filbert,  116  U.  S.  142;  Day- 
ton V.  Lash,  94  U.  S.  112;  Tripp  v. 
Santa  Rosa  St.  R.  Co.,  144  U.  S.  129; 
Halford  v.  Coe,  4  Kan.  562;  State  v. 
Brandon,  6  Kan.  243;  Heinlen  v.  Heil- 
bron,  94  Cal.  641;  Coleman  v.  Tidwell, 
5  How.  (Miss.)  12. 

Waiver. — Or  unless  such  service  has 
been  waived.  See  infra.  Waiver  of 
Right  and  Conditions  of  Appeal. 

Proper  Service  of  Notice  of  Appeal  Ju- 
risdictional.— A  party  has  a  right  to 
take  advantage  of  a  defect  in  service  of 
notice  of  appeal  at  any  time,  provided 
he  has  not  appeared  or  proceeded  in 
such  manner  as  to  give  the  court  ju- 


risdiction of  his  person.  Tripp  v. 
DeBow,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  114. 

3.  Coleman  v.  Tidwell,  5  How. 
(Miss.)  12;  Webster  v.  Carson,  69  Iowa 
243;  Draper  v.  Taylor,  47  Iowa  407; 
Halford  v.  Coe,  4  Kan.  562;  State  v, 
Brandon,  6  Kan.  243. 

Service  on  Attorney's  Wife  Invalid. — 
Service  on  attorney  of  record  of  a 
party  cannot  be  made  by  serving 
the  notice  on  his  wife,  Webster  v. 
Carson,  69  Iowa  243  ;  or  any  other 
member  of  his  family,  although  such 
service,  in  case  of  original  summons, 
would  be  good.  Draper  v,  Taylor,  47 
Iowa  407. 

Dropping  in  Letter-slot. — Notice  of 
appeal  in  New  York  is  sufficient  if 
dropped  through  the  letter-slot  of  at- 
torney for  appellee  when  there  is  no 
one  in  charge  of  his  office.  Livings- 
ton V.  New  York  El.  R.  Co.  (Supreme 
Ct.),  13  N.  Y.  Supp.  706. 

On  Non-Appearing  Party. — A  service  of 
notice  made  upon  a  party  below  who 
had  not  appeared,  so  as  to  give  the 
trial  court  jurisdiction,  is  a  nullity. 
Tripp  V.  DeBow,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  114. 

After  Conviction  for  Felony. — Service 
on  a  party  not  sentenced  for  life  is 
good  after  conviction  for  felony. 
-Brown  v.  Mann,  68  Cal.  517;  In  re 
Nerac's  Estate,  35  Cal.  396. 

In  Criminal  Cases. — In  criminal  cases 
notice  of  appeal  may  generally  be 
served  on  the  district  attorney  or  pri- 
vate prosecutor.  State  v.  Zingsen,  7 
Oregon  137. 

Kansas. — In  Kansas  it  is  held  that 
service  of  notice  of  appeal  in  a  crim- 
inal case  must  be  made  upon  the  de- 
fendant personally,  and  not  on  his 
attorney  of  record,  where  the  state  at- 
tempts to  take  an  appeal.     Halford  v. 
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(b)  On  Adverse  Party. — Service  upon  the  adverse  party  in  person 
is  valid  unless  statutes  designate  the  attorney  or  some  other 
person  as  the  proper  recipient.'  In  that  case  service  on  the 
party  is  not  a  good  equivalent  for  service  on  the  person  des- 
ignated,* nor  vice  versa.^ 

(c)  On  Attorney  of  Eecord. — Under  common-law  practice  the  attorney 
of  record  for  the  appellee  in  the  trial  court  is  his  authorized  agent 
to  receive  appellate  process.^ 

How  Long  Authorized. — As  long  as  the  name  of  the  attorney  of 
record  appears  upon  the  record,  the  opposite  party  has  a  right  to 
consider  him  as  such  authorized  agent.* 

Under  Code  Practice. — Under  the  code  as  well  as  the  common-law 
practice  service  of  notice  of  appeal  on  the  attorney  of  record  for 
the  adverse  party  below  is,  unless  statutes  change  the  rule,  good 
service  on  the  appellee,®  although  the  attorney  of  record  in  the  trial 


Coe,  4  Kan.  562;  State  v.  Brandon,  6 
Kan.  243. 

On  Guardian  ad  Litem. — Where  the 
guardian  ad  litem  of  an  insane  person 
was  also  his  attorney  of  record — held, 
that  service  upon  him  was  sufficient 
without  serving  the  infant  himself. 
Shoemake  v.  Smith,  80  Iowa  655. 

Presumption.  —  Where  the  attorney 
served  must  be  a  resident  of  the 
county  where  the  suit  is  brought,  it 
will  be  presumed  that  the  attorney  of 
record  is  such  a  resident  unless  the 
contrary  appears.  Roy  v.  Horsley,  6 
Oregon  270. 

Admission  of  Service. — Where  an  at- 
torney is  authorized  to  admit  service 
of  notice  of  appeal  it  will  be  sufficient, 
although  he  be  not  the  attorney  of 
record.  Chase  v.  Bibbins,  71  N.  Y. 
592. 

Insufficient  Return. — The  return  of 
service  by  an  officer,  who  states  merely 
that  he  "  left  a  copy  of  the  writ  at  the 
office  of  the  attorney  "  for  the  defend- 
ant in  error,  is  bad.  Coleman  v.  Tid- 
well,  5  How.  (Miss.)  12. 

1.  Richardson  v.  Pate,  93  Ind.  430; 
White  V.  Appleton,  14  Wis.  190;  Punch 
V.  New  Berlin,  20  Wis.  189;  Eaton  v. 
Manitowoc  County,  42  Wis.  317;  In  re 
Townsend's  Will  (Me.,  1892),  26  Atl. 
Rep.  969. 

2.  State  V.  Brown,  5  Oregon  119; 
Lindley  v.  Wallis,  2  Oregon  203;  Rees 
V.  Rees,  7  Oregon  78;  McCurdy  v. 
Bowman,  27  Mich.  214. 

Unless  such  party  is  his  own  attor- 
ney in  the  trial  court,  when  service 
upon  him  is  good  under  the  statute. 
McCurdy  v.  Bowman,  27  Mich.  214. 


3.  In  re  Townsend's  Will  (Me., 
1892),  26  Atl.  Rep.  969. 

On  Either. — Where  statutes  allow 
service  on  the  "  party  or  his  attorney 
of  record,"  good  service  may  be  had 
on  either.  Pacific  Coast  R.  Co.  v.  San 
Luis  Obispo  County  Ct.,  79  Cal.  103. 

4.  Tripp  V.  Santa  Rosa  St.  R.  Co., 
144  U.  S.  129;  U.  S.  V.  Curry,  6  How. 
U.  S.  106;  Grosvenor  v.  Danforth,  16 
Mass.  i;  Dearborn  v.  Dearborn,  15 
Mass.  316;  Tripp  v.  DeBow,  5  How. 
Pr.  (N.  Y.  Supreme  Ct.)  114. 

Service  on  an  attorney  as  "agent" 
is  good.  Bensburg  v.  Turk,  40  Mo. 
App.  227. 

Attorney  for  Appellant. — It  is  not  suf- 
ficient excuse  for  failure  to  serve  one 
of  several  defendants  in  an  action  with 
notice  of  appeal,  that  the  attorney  for 
appellant  was  also  attorney  for  such 
other  defendant  below.  Trader's  Bank 
V.  Bokien,  5  Wash.  777. 

5.  Tripp  V.  Santa  Rosa  St.  R.  Co., 
144  U.  S.  129;  U.  S.  V.  Curry,  6  How. 
(U.  S.)  106;  Fairfax  v.  Fairfax,  5 
Cranch  (U.  S.)  19. 

Withdrawal. — No  attorney  or  coun- 
sellor can  withdraw  his  name,  after  he 
has  entered  it  upon  the  record,  without 
leave  of  court.  Tripp  v.  Santa  Rosa 
St.  R.  Co.,  144  U.  S.  129. 

6.  California. — Beardsley  v.  Frame, 
73  Cal.  634;  Cockrillz'.  Hall,76Cal.  192; 
Whittle  V.  Renner,  55  Cal.  395;  Coul- 
ter V.  Stark,  7  Cal.  244;  Abrahams  v. 
Stokes,  39  Cal.  150;  Wright  v.  Ross, 
26  Cal.  262. 

Indiana.  —  Richardson  v.  Pate,  93 
Ind.  430;  Hurlbut  v.  Hurlbut,  12  Ind. 
346. 
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court  does  not  represent  the  appellee  in  the  appellate  tribunal,* 
or  is  not  admitted  to  practice  therein.* 

Where  More  than  One  Attorney. — Where  two  or  more  attorneys  of 
record  appear  on  the  adverse  side,  service  on  either  will  be  good,' 
provided  such  attorney  represents  the  interests  of  the  party  to 
be  served.*  Where  several  adverse  parties  have  distinct  attor- 
neys, service  must  be  made  on  each  ;'  and  where,  of  two  attorneys, 
one  is  a  mere  assistant,  employed  after  suit  began,  service  should 


Kansas. — Carr  f.  State,  i  Kan.  331; 
State  V.  King,  i  Kan.  466. 

Minnesota. — In  re  Brown,  32  Minn. 
443;  State  V.  Sexton,  42  Minn.  154. 

Nebraska.  —  Kinney  v.  Hickox,  24 
Neb.  173;  Comstock  v.  Cole,  28  Neb. 
470. 

New  York.  —  Tripp  v.  DeBow,  5 
How.  Pr.  (N.  Y.  Supreme  Ct.)  114; 
Lusk  V.  Hastings,  i   Hill  (N.  Y.)  662. 

Oregon.  —  Poppleton  v.  Nelson,  10 
Oregon  437;  Lindley  v.  Wallis,  2  Ore- 
gon 203;  Rees  V.  Rees,  7  Oregon  78; 
Shirley  v.  Burch,  16  Oregon  i;  State 
V.  Zingsem,  7  Oregon  137;  Carr  v. 
Hurd,  3  Oregon  160. 

Wisconsin. — White  v.  Appleton,  14 
Wis.  190;  Punch  v.  New  Berlin,  20 
Wis.  189;  Eaton  v.  Manitowoc  County, 
42  Wis.  317. 

Other  States. — Anderson  v.  Faw,  79 
Ga.  558;  M'Lure  ».  Vernon,  2  Hill  (S. 
Car.)  433. 

United  States. — Tripp  v.  Santa  Rosa 
St.  R.  Co.,  144  U.  S.  129;  U.  S.  V. 
Curry,  6  How.  (U.  S.)  106;  Fairfax  v. 
Fairfaix,  5  Cranch  (U.  S.)  19. 

1.  M'Lure  w.  Vernon,  2  Hill  (S.  Car.) 
433;  Carr  57.  Hurd,  3  Oregon  160;  Kin- 
ney V.  Hickox,  24  Neb.  173;  Beards- 
ley  V.  Frame,  73  Cal.  634;  Tripp  v.  De- 
Bow,  5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
114. 

2.  Beardsley  v.  Frame,  73  Cal.  634. 

Snbstitntion. — If  a  change  of  attor- 
neys has  been  legally  made  and  notice 
given  to  the  adverse  side  before  an 
appeal  has  been  taken,  notice  of  ap- 
peal should  be  served  on  the  substi- 
tuted attorney.  Richardson  !».  Pate,  93 
Ind.  423;  Tripp  v.  DeBow,  5  How.  Pr. 
(N.  Y.  Supreme  Ct.)  114.  Although 
it  does  not  appear  to  be  necessary,  to 
constitute  a  valid  service.  See  U.  S. 
V.  Curry,  6  How.  (U.  S.)  106. 

In  Tripp  v.  DeBow,  5  How.  Pr.  (N. 
Y.  Supreme  Ct.)  114,  it  was  said:  "  It 
seems  clear,  *  *  *  not  only  before,  but 
since  the  Revised  Statutes,  that  the 
attorney   of    record    was    always   re- 


garded as  the  attorney  in  the  action, 
for  the  purposes  of  notice  of  writ  of  er- 
ror or  appeal,  until  changed  by  party 
and  due  notice  given."  See  article 
Substitution  of  Attorneys. 

Attorney  of  Becord  Attorney  for  Ap- 
pellate Process. — Until  a  change  has 
been  made  and  due  notice  given,  the 
attorney  of  record  for  a  party  in  the 
original  action  was  the  attorney  after 
writ  of  error  brought.  Tripp  v.  De- 
Bow, 5  How.  Pr.  (N.  Y.  Supreme  Ct.) 
114;  Lusk  V.  Hastings,  i  Hill  (N.  Y.) 
662. 

In  Kinney  v.  Hickox,  24  Neb.  173, 
it  is  said:  "  The  summons  in  error  may 
be  served  upon  the  attorney  of  record 
in  the  original  case,  and  it  will  be  suffi- 
cient. Where,  therefore,  an  attorney 
has  tried  a  case  in  the  District  Court, 
as  an  attorney  of  record,  service  may 
be  made  on  him,  and  it  will  be  suffi- 
cient, even  if  such  attorney  does  not 
appear  to  contest  the  case  in  the  Su- 
preme Court." 

3.  Comstock  v.  Cole,  28  Neb.  470; 
Cockrill  V.  Hall,  76  Cal.  192;  Ander- 
son V.  Faw,  79  Ga.  558. 

4.  Anderson  v.  Faw,  79  Ga.  55S; 
Goodwin  v.  Hilliard,  76  Iowa  555. 

5.  Senter  v.  De  Bernal,  38  Cal.  640. 
Attorney   as   Party. — Where    one   of 

the  attorneys  of  record  for  appellees 
below  is  also  an  appellee,  the  accept- 
ance of  notice  served  upon  him  in  his 
individual  capacity  is  not  good  ser- 
vice on  his  codefendants.  Anderson 
V.  Faw,  79  Ga.  558. 

On  Partner. — Service  on  a  partner  is 
good  service  on  the  firm.  Shirley  v. 
Burch,  16  Oregon  i. 

On  Attorney  Bepresenting  Different  Ap- 
pellees. —  Where  the  attorney  served 
represents  more  than  one  party,  the 
fact  that  he  accepted  service  for  one 
of  the  parties  is  unessential.  The  ser- 
vice will  be  good  notwithstanding,  as 
against  all  the  appellees  for  whom  he 
appeared  of  record  in  the  trial  court. 
Richardson  v.  Pate,  93  Ind.  430. 
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be  made  on  the  principal  counsel  controlling  the  management  of 
the  case.* 

Termination  of  Authority.— The  death  of  an  appellant  terminates  the 
agency  of  his  attorney  of  record  to  give  or  acknowledge  service 
of  notice  of  appeal.* 

(d)  On  Corporations. — Where  a  corporation  is  to  be  made  appellee, 
the  notice  of  appeal  may  be  served  on  any  officer  upon  whom  a 
summons  in  the  action  could  be  served.^ 

(e)  On  Clerk. — Where  statutes  require  service  of  the  notice  of 
appeal  to  be  made  on  the  clerk  of  the  trial  court,  the  appeal  is 
not  perfected  and  appellate  jurisdiction  does  not  attach  until 
such  service  is  made.^ 


A  notice  of  appeal  addressed  to  a 
single  plaintiff  or  his  attorney,  and  ac- 
cepted by  the  latter,  is  not  a  sufficient 
service  on  another  plaintiff,  although 
represented  by  the  same  attorney. 
Goodwin  v.  Hilliard,  76  Iowa  555. 

Where  Municipality  a  Party. — Where 
an  appeal  is  taken  in  a  suit  to  which 
a  municipality  is  a  real  party,  as  for 
violation  of  municipal  regulations, 
service  of  notice  of  appeal  must  be 
made  on  the  attorney  for  municipality, 
although  the  suit  be  brought  in  the 
name  of  the  state  and  not  of  the 
attorney -general.  State  v.  Lexton 
(Minn.),  43  N.  W.  Rep.  845. 

1.  Brayton  v.  Bacon,  33  S.  Car.  605. 

2.  Judson  V.  Love,  35  Cal.  463; 
Moyle  V.  Landers,  78  Cal.  99;  Moyle 
V.  Landers,  75  Cal.  595. 

When  Stuch  Service  is  Good. — But  if  the 
representative  of  a  deceased  appellee 
retain  the  same  attorney,  and  fraudu- 
lently conceal  the  death  of  appellee,  and 
the  attorney ,  while  such  substitution  of 
representative  is  being  made,  fraudu- 
lently keeps  silence  without  objection 
to  the  substitution  for  the  purpose  of 
defeating  the  appeal,  the  representa- 
tive will  be  estopped  to  attack  the  notice 
given.     Moyle  v.  Landers,  78  Cal.  99. 

And  the  court  will  not  entertain  a 
motion  to  dismiss  made  by  the  attorney 
of  record  for  appellee,  who  accepted 
service  of  notice  of  appeal  after  death 
of  the  party  he  represents.  Moyle  v. 
Landers,  75  Cal.  595. 

On  Attorney's  Personal  Bepresentatives. 
— But  when  the  attorney  of  record  is 
dead,  the  notice  cannot  be  served  upon 
his  personal  representatives  nor  on  his 
partner,  unless  regularly  appearing  as 
counsel.  Bacon  v.  Hart,  i  Black  (U. 
S.)38. 

3.  Pacific  Coast  R.  Co.  v.  San  Luis 
Obispo  County,  79  Cal.  103. 


In  Action  Brought  by  Stockholder. — 
In  an  action  brought  by  a  stockholder 
on  behalf  of  a  corporation,  a  notice  of 
the  appeal  by  defendant  served  upon 
the  attorney  for  plaintiff  is  sufficient 
to  bring  the  corporation  into  court. 
Beach  v.  Cooper,  72  Cal.  99. 

In  Criminal  Case. — Where  the  method 
of  appeal  by  the  defendant  in  a  criminal 
case  is  by  application  to  the  Supreme 
Court  for  leave  to  prove  exceptions 
taken  at  the  trial,  notice  of  applica- 
tion must  be  served  upon  the  judge  of 
the  trial  court  and  the  district  attor- 
ney.    People  V.  Bitancourt,  73  Cal.  i. 

Who  is  Managing  Agent. — A  "man- 
ager" is  "  managing  agent  "  of  a  cor- 
poration, within  the  requirements  of  a 
statute  providing  for  service  of  no- 
tice of  appeal  on  certain  officials  and 
"  managing  agent."  Pacific  Coast  R. 
Co.  V.  San  Luis  Obispo  County,  79 
Cal.  103. 

4.  Iowa. — State  v.  Rogers,  71  Iowa 
753;  Fitzgerald  v.  Kelso,  71  Iowa  731; 
Talbot  z*.  Noble,  75  Iowa  167;  Sanxey 
V.  Iowa  City  Glass  Co.,  68  Iowa  542; 
Names  v.  Names,  74  Iowa  213;  Red- 
head V.  Baker,  80  Iowa  162;  Kimball 
V.  Barngrover,  80  Iowa  768;  Brier  v. 
Chicago,  etc.,  R.  Co.,  66  Iowa  602; 
Phillips  V.  Follet,  69  Iowa  39;  Shel- 
don V.  Apperle,  76  Iowa  238;  Smith  v. 
Des  Moines  (Iowa,  1892),  51  N.  W. 
Rep.  253. 

Kansas. — State  v.  King,  i  Kan.  466; 
Carr  J'.  State,  i  Kan.  331. 

Wisconsin. — Eureka  Steam-Heating 
Co.  V.  Slateman,  67  Wis.  ir8;  Stevens 
V.  Wheeler,  43  W^is.  91;  Haas  v.  Wein- 
hagen,  30  Wis.  326. 

Other  States.  — YMi&r  v.  Mcllwain,  12 
S.Car.  555 ;  Territory  v.  Hanna,  5  Mont. 
246;  Blinnr'.  Crosby,  2  Wash.  Ter.  109. 

What  is  Sufficient  Service  on  Clerk. — 
If  the   notice  of  appeal  addressed  to 
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On  Deputy. — It  may  be  made  either  upon  the  clerk  or  his  author- 
ized deputy.* 

(f)  Service  by  Publication— Generally. — A  writ  of  error  or,  under  code 
practice,  an  appeal  generally,  is  so  far  the  beginning  of  a  new 
suit  that  it  can  be  prosecuted  only  upon  notice  to  the  opposite 
party.* 

Service  not  Necessarily  Personal. — But  such  service  need  not  be  per- 
sonal, as  where  an  original  action  is  begun.' 

May  be  Statutory. — It  may  be  either  personal  or  constructive,  as 
the  laws  creating  the  jurisdiction  prescribe."* 


the  attorney  for  the  opposite  party, 
and  containing  an  admission  of  ser- 
vice by  him,  is  filed  with  the  clerk,  it 
is  sufficient  service  upon  him.  State 
V.  Klitzke,  46  Minn.  343. 

In  Habeas-corpus  Proceedings.  —  Ser- 
vice of  notice  on  the  attorneys  for  the 
defendant  and  the  clerk  of  the  court 
is  sufficient  where  an  appeal  is  taken 
from  an  order  made  in  extradition 
proceedings  upon  habeas  corpus. 
Matter  of  Scrafford,  59  Hun  (N.  Y) 
320. 

Waiver. — The  appearance  of  appel- 
lee does  not  waive  service  of  notice 
on  the  clerk.  Brier  v.  Chicago,  etc., 
R.  Co.,  66  Iowa  602. 

Within  Statutory  Time.  —  Service 
must  be  made  on  the  clerk  within  the 
time  required  by  statute,  or  an  appeal 
will  be  dismissed.  Kibler  v.  Mcll- 
wain,  12  S.  Car.  555. 

No  Appeal. — No  appeal  lies  from  the 
decision  of  a  judge  that  notice  was  not 
served  in  time.  Allen  v.  Allen,  13  S. 
Car.  512. 

Upon  Board. — And  where  the  statute 
requires  service  of  notice  of  appeal 
upon  a  board  of  commissioners,  or 
other  official  body  before  whom  the 
proceeding  was  had,  such  service  is 
jurisdictional.  Pebbles  z'.  Boston,  131 
Mass.  197. 

Filing  not  Service. — The  mere  filing 
of  the  original  notice  of  appeal  with 
the  clerk  is  not  a  good  substitute  or 
equivalent  for  service.  Territory  v. 
Hanna,  5  Mont.  247. 

1.  Sanxey  v.  Iowa  City  Glass  Co., 
68  Iowa  542. 

2.  Fitzsimmons  J/.  Johnson,  90  Tenn. 
426.  See  General  Principles  of  Appel- 
late Jurisdiction,  supra. 

3.  Fitzsimmonsw.  Johnson,  90  Tenn. 
427;  Nations  v.  Johnson,  24  How.  (U. 
S.)  205. 

4.  Nations  v.  Johnson,  24  How.  (U. 
S.)  205;    Pennoyer  v.   Neff,  95  U.   S. 
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734;  Fitzsimmons  v.  Johnson,  90  Tenn. 
427. 

In  Nations  v.  Johnson,  24  How. 
(U.  S.)  195,  it  is  said:  "No  rule  can 
be  a  sound  one  which  by  its  legiti- 
mate operation  will  deprive  a  party 
of  his  right  to  have  his  case  sub- 
mitted to  the  appellate  court;  and 
where,  as  in  this  case,  personal  ser- 
vice was  impossible  in  the  appellate 
court  through  the  act  of  the  defend- 
ant in  error,  it  must  be  held  that 
publication  according  to  the  law  of  the 
jurisdiction  is  constructive  notice  to 
the  party,  provided  the  record  shows 
thatprocess  was'duly  served  in  the  sub- 
ordinate court,  and  that  the  party  ap- 
peared and  litigated  the  merits.  *  *  * 
Common  justice  requires  that  a  party 
in  cases  of  this  description  should  have 
some  mode  of  giving  notice  to  his  ad- 
versary; and  where,  as  in  this  case, 
the  record  shows  that  the  defendant 
appeared  in  the  subordinate  court 
and  litigated  the  merits  there  to  final 
judgment,  it  cannot  be  admitted  that 
he  can  defeat  the  appeal  by  removing 
from  the  jurisdiction,  so  as  to  render 
personal  service  of  the  citation  im- 
possible. On  that  state  of  facts  ser- 
vice by  publication,  according  to  the 
law  of  the  jurisdiction  and  the  prac- 
tice of  the  court,  we  think  is  free  from 
objection,  and  is  amply  sufficient  to 
support  the  judgment  of  the  appellate 
court." 

Bnle  in  Supreme  Court  of  United  States, 
— In  the  matter  of  appellate  process  in 
appeals  or  writs  of  error  the  United 
States  Supreme  Court  is  not  con- 
trolled by  the  laws  of  the  various 
states  or  territories.  Tripp  v.  Santa 
Rosa  St.  R.  Co.,  144  U.  S.  129. 
On  appeal  to  that  tribunal  there 
.  must  be  actual  notice  or  notice  di- 
rected by  rule  or  special  order  of  the 
court,  to  bring  parties  properly  before 
it.    Tripp  V.  Santa  Rosa  St.  R.  Co.,  144 
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Notice  by  Publication. — A  party  brought  before  the  appellate  court 
by  publication  of  notice  of  appeal  is  chargeable  with  notice  of  the 
reversal  and  remand  of  his  case  and  of  any  subsequent  proceed- 
ings in  the  trial  court  without  additional  notice.* 

ConBtruction  of  Statutes. — An  appeal  or  a  writ  of  error  is  regarded  as 
the  continuation  of  the  original  controversy  so  far  as  affects  the 
construction  of  statutes  allowing  substituted  service.*  The  effect 
of  such  statutes  is  to  continue,  but  not  to  create,  a  jurisdiction 
acquired  over  a  party  in  the  trial  court.^ 

Personal  Judgment. — An  appellate  tribunal  may,  therefore,  render 
a  personal  judgment  against  a  nonresident  appellee,  although 
cited  only  by  published  notice  of  appeal,* 

In  Original  Proceeding. — Such  a  judgment  in  an  original  proceeding 
would  be  a  nullity,  but  as  jurisdiction  once  properly  acquired  in 
the  trial  court  continues  to  the  termination  of  the  controversy, 
on  appeal  notice  thereof  by  publication  is  sufficient.* 

When  Substituted  Service  may  be  Made. — Substituted  service  of  notice  of 
appeal  can  only  be  made  in  the  cases  and  in  the  manner  designated 
by  the  statute.®  Such  statutes  are  in  derogation  of  the  common 
law,  and  a  strict  and  literal  compliance  with  their  provisions  is 
required  to  confer  jurisdiction  on  the  appellate  tribunal.'' 


U.  S.   129;  Hewitt  V.  Filbert,   116  U. 
S.  142;  Dayton  v.  Lash,  94  U.  S.  112. 

Notice  by  Publication. — Accordingly 
a  notice  of  appeal  to  the  U.  S.  Su- 
preme Court  served  on  the  opposite 
party  by  publication  is  bad,  without  a 
special  order  of  the  court  obtained 
for  that  purpose,  whether  valid  by 
laws  of  the  state  or  not.  Tripp  v. 
Santa  Rosa  St.  R.  Co.,  144  U.  S.  129. 

1.  Fitzsimmons  v.  Johnson,  90  Tenn. 
42S. 

2.  Fitzsimmons  v.  Johnson,  90  Tenn. 
430;  Nations  v.  Johnson,  24  How. 
(U.  S.)  195;  Pennoyer  v.  Neff,  95  U.  S. 
734;  Cohens  v.  Virginia,  6  Wheat.  (U. 
S.)4io;  Clarke  v.  Matthewson,  12  Pet. 
{\J,  S.)  170;  Colorado  Springs  Co.  v. 
Cowell,  6  Colo.  73;  Eicholtz  v.  Wil- 
bur, 4  Colo.  434;  Connor  v.  Connor, 
4  Colo.  74;    Leach  v.  Blakely,  34  Vt. 

34- 

Fitzsimmons  v.  Johnson,  90  Tenn. 


Fitzsimmons  v.  Johnson,  90 Tenn. 
Fitzsimmons  v.  Johnson,  90  Tenn. 


3. 

430. 
4. 

430. 
5. 

430. 

6.  Heinlen  v.  Heilbron,  94  Cal.  641; 
Jordan  v.  Giblin,  12  Cal.  loo;  Free- 
man V.  Hawkins,  77  Tex.  49S;  Cook 
V.  Farmer,  12  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  359. 

7.  Heinlen  v.  Heilbron,  94  Cal.  641; 


Jordan  v.  Giblin,  12  Cal.  100;  Ricket- 
son  V.  Richardson,  26  Cal.  149;  Mc- 
Minn  v.  Whelan,  27  Cal.  300;  Reed  v. 
Allison,  61  Cal.  461;  Cunningham  v. 
Warnekey,  61  Cal.  507;  Chandler  v. 
Nash,  5  Mich.  409;  Piatt  v.  Stewart, 
10  Mich.  260;  King  v.  Harrington,  14 
Mich.  532;  Colton  v.  Rupert,  60  Mich. 
328;  Cook  V.  Farmer,  12  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  359;  Wortman  v. 
Wortman,  17  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  66;  Freeman  v.  Hawkins,  77  Tex. 
498. 

Mistake  in  Published  Name. — Where 
the  name  of  plaintiff  was  published 
three  weeks  as  Grant  B.Hunt,  and  three 
weeks  as  Garrett  B.  Hunt — held,  no 
compliance  with  statute.  Colton  v. 
Rupert,  60  Mich.  328. 

When  Harmless.  —  But  in  Lane  v. 
Innes,  43  Minn.  143,  it  was  held  that 
printing  plaintiff's  name  "  Bulah  M. 
Plimpton,"  when  it  really  was  "Beuiah 
M.  Plimpton,"  was  an  immaterial  var- 
iation. 

Where  the  names  are  so  similar 
that  the  identity  cannot  be  mistaken 
it  will  in  general  be  sufficient.  Lane 
7/.  Innes,  43  Minn.  143;  Stevens  v. 
Stebbins,  4  111.  25;  Belton  v.  Fisher, 
44  111.  32;  Malloy  V.  Riggs,  76  III.  748; 
Seaver  v.  Fitzgerald,  23  Cal.  86;  Stew- 
art V.  State,  4  Blackf.  (Ind.)  171; 
Schooler  v.  Asherst,  i  Litt.  (Ky.)  216. 
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(lo)  Proof  of  Service — By  Official  Certificate — Service  of  notice  of 
appeal  may  be  proved  by  an  official  certificate — as  the  return 
of  the  sheriff,  when  authorized  to  serve  such  process.* 

By  Acknowledgment. — Or  by  the  acknowledgment  of  the  party 
served  or  his  attorney  indorsed  on  such  process.^ 

etc.,  Co.  (S.  Dak.,  1893),  54  N.  W. 
Rep.  272;  Cella  v.  Schnairs,  42  Mo. 
App.  316;  Rowan  v.  Wallace,  7  Port 
(Ala.)  171;  Talman  v.  Barnes,  12 
Wend.  (N.  Y.)  227. 

Who  may  Acknowledge  Service. — Any 
one  upon  whom  service  may  be  legally 
executed  may  acknowledge  that  he 
has  been  served.  Read  v.  Benton 
County,  10  Oregon  154;  Talladega 
Ins.  Co.  V.  Woodward,  44  Ala. 
287. 

Waiver  Contained  in  Acknowledgment. 
— In  jurisdictions  where  it  is  held 
that  statutory  notice  of  appeal  cannot 
be  wholly  waived,  an  acknowledgment 
of  service  may  include  a  valid  waiver 
of  steps  requisite  to  constitute  a  per- 
sonal statutory  service.  Read  v, 
Benton  County,  10 Oregon  154;  and  see 
also  Rowan  v.  Wallace,  7  Port.  (Ala.) 
171;  Talman  v.  Barnes,  12  Wend.  (N. 
Y.)  227. 

A  written  acknowledgment  will  con- 
stitute a  waiver  of  defects  in  the 
notice,  as  where  a  party  is  addressed 
"  J."  M.  W.,  instead  of  "  John  "  M.  W., 
Horst  V.  Wagner,  43  Iowa  373;  Mar- 
shall V.  Harney  Peak  Tin  Min.,  etc., 
Mfg.  Co.  (S.  Dak.,  1893),  54  N.  W. 
Rep.  272;  Bigler  v.  Waller,  12  Wall. 
(U.  S.)  142;  or  as  in  lack  of  signature, 
Cella  V.  Schnairs,  42  Mo.  App.  316; 
Livermore  v.  Webb,  56  Cal.  489. 

Presumption. — The  attorney  of  record 
for  a  party  in  trial  court  is  presumed 
to  be  authorized  to  accept  service  for 
the  appellee.  Wood  v.  Thompson,  32 
La.  Ann.  801. 

Acknowledgment  Outside  State. —  An 
acknowledgment  of  service  made  out- 
side the  state  is,  unless  made  under 
statutes  authorizing  substituted  ser- 
vice, void.  Read  ?/.  Benton  County,  10 
Oregon  154;  Scott  v.  Noble,  72  Pa. 
St.  115. 

Outside  Jurisdictional  Residence. — And 
where  the  person  served  must  be  a 
resident  within  a  certain  county  or 
other  district,  acknowledgment  out- 
side such  jurisdictional  residence  is 
invalid.  Lillienthal  v.  Caravita,  15 
Oregon  339. 

Due  Service. — An  acknowledgment  of 
service  of   notice  is  an   acknowledg- 


Service  by  Mail. — But  statutes  allow- 
ing service  of  notice  of  appeal  by  mail 
do  not  apply  to  service  on  the  clerk 
of  the  trial  court  unless  they  expressly 
so  state.  Thorson  v.  St.  Paul  F.,  etc., 
Ins.  Co.,  32  Minn.  434. 

When  Complete. — Service  by  mail  is 
complete  when  the  copy  of  the  notice 
properly  addressed  is  deposited  in  the 
post-office.  Brown  v.  Green,  65  Cal. 
221. 

Affidavit  of  Service.  —  The  require- 
ments of  the  statute  must  be  strictly 
complied  with,  and  all  the  facts  re- 
quired by  it  must  be  stated  in  the 
affidavit  of  service.  Reed  v.  Allison, 
61  Cal.  461;  Cunningham  v.  Warne- 
key,  61  Cal.  507. 

When  Objections  Waived. — Objections 
to  the  order  of  publication,  on  the 
ground  of  defects  in  the  affidavit 
and  notice,  must  be  made  before 
the  submission  of  the  case  on  its 
merits,  or  they  will  be  deemed 
waived.  Goodell  v.  Starr,  127  Ind. 
198;  Quarl  V.  Abbett,  102  Ind.  233; 
Field  V.  Malone,  102  Ind.  257;  Picker- 
ing V.  State,  106  Ind.  228;  Klcyla  v. 
Haskett,  112  Ind.  515;  Essig  i/.  Lower, 
120  Ind.  239;  Brown  v.  Goble,  97  Ind. 
86;  Terre  Haute  z/.  Beach,  96  Ind.  143; 
McCormick  v.  Webster,  89  Ind.  105; 
Million  V.  Carroll  County,  89  Ind.  5; 
Oppenheimerz'.  Pittsburgh, etc.,  R.  Co., 
85  Ind.  471;  Stout  V.  Woods,  79  Ind. 
108;  McAlpine  v.  Sweetser,  76  Ind. 
78;  Hume  V.  Conduitt,  76  Ind.  598; 
Muncey  v.  Joest,  74  Ind.  409;  Carrico 
V.  Tarwater,  103  Ind.  86. 

1.  Moore  v.  Besse,  35  Cal.  184; 
Sloper  V.  Carey,  9  Oregon  511;  Seeley 
V.  Sebastian,  3  Oregon  563;  Boyle  v. 
Tolen,  8  Mo.  App.  93;  Hollowell  v. 
Page,  24  Mo.  590;  Horton  v.  Kansas 
City,  etc.,  R.  Co..  26  Mo.  App.  349; 
Page  V.  Page,  24  Mo.  595;  Williams 
V.  Hutchinson,  26  Fla.  513. 

2.  Sanxey  v.  Iowa  City  Glass  Co., 
63  Iowa  542;  Moore  v.  Besse.  35  Cal. 
184;  People  V.  Grigsby,  62  Cal.  482; 
Livermore  v.  Webb,  56  Cal.  489; 
Lillienthal  v.  Caravita,  15  Oregon  339; 
Read  v.  Benton  County,  10  Oregon 
154;  Richardson  v.  Pate,  93  Ind.  423; 
Marshall  v.  Harney   Peak  Tin    Min., 
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By  Affidavit.— Or  by  the  affidavit  of  any  competent  person,  where 
such  process  is  not  required  to  be  officially  served,  showing  therein 
the  facts  requisite  for  sufficient  service.* 

Beturn  of  Officer— When  Conclusive. — Where  it  IS  the  official  duty  of 
the  sheriff  to  serve  the  notice  of  appeal,  his  return  is  conclusive 
evidence  of  the  fact,  and  cannot  be  collaterally  attacked.* 


ment    of    due    service.        People     v. 
Grigsby,  62  Cal.  4S2. 

On  Notice  when  Filed. — Proof  of  ser- 
vice when  in  the  form  of  indorsement 
must  be  upon  the  notice  when  filed,  or 
no  appeal  is  taken.  Brinly  v.  Starr,  6 
Oregon  207. 

Acknowledgment  must  be  by  Person 
Served. — In  Cox  v.  Wadlington,  3  How. 
(Miss.)  57,  there  was  the  following 
acknowledgment  of  service:  "  By 
direction  of  Ramsay  M.  Cox  [the 
plaintiff]  I  indorse  service  of  the 
within  citation:  acknowledged  this 
nth  May,  1836.  S.  D.  Livingston, 
Clk."  Held,  a  mode  of  acknowledg- 
ment and  of  service  unknown  to  law, 
and  void. 

After  Statutory  Period. — An  acknowl- 
edgment is  invalid  when  indorsed  on 
the  process  after  expiration  of  the 
statutory  period  for  taking  an  appeal. 
Towdy  V.  Ellis,  22  Cal.  651. 

1.  Moore  v.  Besse,  35  Cal.  1S4;  Doll 
V.  Smith,  32  Cal.  475;  Lowrie  v.  Salz, 
75  Cal.  349;  Pacific  Mut.  L.  Ins.  Co. 
V.  Shepardson,  76  Cal.  376;  Cunning- 
ham V.  Warnekey,  61  Cal.  507;  Reed 
V.  Allison,  61  Cal.  461;  Steele  v. 
Merced  County,  62  Cal.  6;  Harris  v. 
Claflin,  36  Kan.  551;  Toner  v.  Ad- 
vance Thresher  Co.,  45  Minn.  293; 
Clark  V.  Strouse,  11  Nev.  76. 

What  Constitutes  a  Sufficient  Affidavit. 
— The  affidavit  must  set  up  all  the  ma- 
terial facts  constituting  effectual  ser- 
vice according  to  the  statute,  or  no 
jurisdiction  is  acquired.  Harris  v. 
Claflin,  36  Kan.  551. 

Defects. — Where  there  is  not  an  en- 
tire omission  to  state  a  material  fact, 
but  it  is  inferentially  set  forth,  the  pro- 
ceedings are  merely  voidable.  Pierce 
V.  Butters,  21  Kan.  124;  Ogden  v. 
Walters,  12  Kan.  282;  Clappoole  v. 
Houston,  12  Kan.  324;  Atkins  v.  At- 
kins, 9  Neb.  191;  Frazier  v.  Miles,  10 
Neb.  109;  Gavock  v.  Pollack,  13 
Neb.  538;  Holmes  v.  Holmes,  15  Neb. 
615. 

Immaterial  Omission  in  Proof  of  Ser- 
vice.— The  failure  to  state  the  year  in 
the  proof  of  service  of  notice  of  appeal 


is  not  fatal  to  its  validity,  where  it 
plainly  appears  from  the  other  dates 
in  the  notice  that  it  was  served  in 
fact,  and  when.  Ellis  v.  Wait  (S. 
Dak.,  1893),  54  N.  W.  Rep.  925. 

Personal  Service. — An  affidavit  which 
states  that  service  was  made  on  attor- 
neys for  defendants  "  by  exhibiting  to 
them  personally  the  said  copy,  and  by 
leaving  the  same  in  a  conspicuous 
place  in  their  office"  —  held,  a  sub- 
stantial compliance  with  the  statute. - 
Clark  V.  Strouse,  11  Nev.  76. 

Illustration  of  Sufficient  Affidavit. — 
Where  service  of  notice  of  appeal  by 
mailing  is  allowed,  an  affidavit  by  clerk 
of  appellant's  attorney  that  he  de- 
posited a  copy  of  the  notice  of  appeal 
in  a  postpaid  wrapper  properly  ad- 
dressed to  the  respondent's  attorney  at 
his  residence  issufficientproof.  Lowrie 
V.  Salz,  75  Cal.  349. 

Statements  must  be  Positive. — But  an 
affidavit  that  appellant  "believed"  he 
served  such  notice  in  accordance  with 
statute  is  insufficient.  Service  must 
be  positively  stated,  and  must  set  up 
the  requisites  to  bring  the  case  within 
the  statute  allowing  such  service. 
Pacific  Mut.  L.  Ins.  Co.  v.  Shepardson,. 
76  Cal.  376. 

Where  no  order  of  court  is  required 
for  substituted  service  the  affidavit 
of  service  must  set  forth  all  the  facts 
requisite  to  bring  the  case  within  the 
operation  of  the  statute.  Cunningham 
V.  Warnekey,  61  Cal.  507;  Reed  v.  Al- 
lison, 61  Cal.  461;  Steele  v.  Merced 
County,  62  Cal.  6;  Pacific  Mut.  L.  Ins. 
Co.  V.  Shepardson,  76  Cal.  376. 

Surplusage. — If  otherwise  sufficient, 
an  affidavit  is  not  invalid  because  con- 
taining surplusage.  Toner  v.  Ad- 
vance Thresher  Co.,  45  Minn.  293. 

Service  by  Mail. —  So  where  service 
by  mail  or  notice  of  appeal  is  allowed, 
where  appellant  and  appellee  reside 
in  different  places  between  which 
steam  communication  exists,  the  af- 
fidavit must  state  the  residence  of 
both  parties.  Cunningham  v.  War- 
nekey, 61  Cal.  507. 

2.   Hallowell  v.    Page,  24  Mo.   590;. 
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When  not  Conclusive. — But  where,  by  statute,  it  is  the  duty  of  the 
appellant  to  make,  sign,  and  sue  out  his  own  notice  of  appeal,  an 
officer,  in  serving,  acts  only  as  his  authorized  agent,  and  his  re- 
turn is  not  even  prima-facie  evidence  of  the  facts  set  up  therein,* 
unless  expressly  made  so  by  statute.* 

Amendment  of  Return. — An  officer's  return  of  service  indorsed  thereon 
may  be  amended,  where  it  can  be  so  amended  as  to  meet  the  full- 
est requirements  of  the  law,  in  strict  conformity  to  the  actual 
facts  of  service.*     See  article  RETURNS. 

(ii)  Filing. — A  notice  of  appeal  must  not  only  be  served,  but 
filed  with  the  clerk  of  the  trial  court ;  both  are  essential  to  confer 
jurisdiction.^ 

When  to  be  Filed. — Where  statutes  require  the  notice  of  appeal  to 
be  filed,  it  is  generally  held  that  it  must  be  filed  before  or  con- 
temporaneously with  the  service  of  the  notice ;  *  otherwise  the 


Horton  v.  Kansas  City,  etc.,  R.  Co., 
26  Mo.  App.  349;  Page  v.  Page,  24 
Mo.  595;  Delinger  v.  Higgins,  26  Mo. 
180;  Reeves  v.  Reeves,  33  Mo.  28;  Jef- 
fries V.  Wright,  51  Mo.  215;  Stewart 
V.  Stringer,  41  Mo.  400. 

Constable's  Return. — Return  by  a  con- 
stable or  sheriff  must  show  service 
within  the  precinct  where  he  had  juris- 
diction to  serve  process.  Sloper  v. 
Carey,  9  Oregon  511;  Roy  v.  Horsley, 
6  Oregon  270. 

Return  Need  not  be  Sworn  to. — The 
■constable's  or  sheriff's  return  upon  a 
service  of  notice  of  appeal  need  not 
be  sworn  to.  Boyle  v.  Tolen,  8  Mo. 
App.  93. 

Time. — A  statutory  direction  that 
a  notice  of  appeal  must  be  returned 
"immediately"  after  service,  to  the 
office  of  the  clerk,  is  construed  as  di- 
rectory and  not  mandatory.  Littleton 
Sav.  Bank  v.  Osceola  Land  Co.,  76 
Iowa  660. 

1.  Horton  v.  Kansas  City,  etc.,  R. 
Co.,  26  Mo.  App.  349;  Utica  City  Bank 
V.  Buel,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  499;  Hathaway  v.  Goodrich,  5  Vt. 
65;  Davis  V.  Clements,  2  N.  H.  390. 

2.  Horton  v.  Kansas  City,  etc.,  R. 
Co.,  26  Mo.  App.  349. 

3.  Seeley  v,  Sebastian,  3  Oregon 
563. 

4.  Franklin  v.  Reiner,  8  Cal.  340; 
Whipley  v.  Mills,  9  Cal.  641;  Hastings 
V.  Halleck,  10  Cal.  31;  Oliver  v.  Har- 
vey, 5  Oregon  361. 

Filing  Statutory. — Unless  filing  is 
made  necessary  by  statute,  it  is  not 
essential  to  perfecting  an  appeal,  al- 
though a  notice  of  appeal  should  prob- 
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ably  be  filed.  Baldwin  v.  Tuttle,  23 
Iowa  66. 

Filing  Exceptions. — Where  the  appel- 
lant fails  to  file  his  notice  of  appeal  in 
time,  the  filing  of  exceptions  does  not 
amount  to  notice  of  appeal.  Van  Clief 
V.  Mersereau,  8  Abb.  Pr.  N.  S.  (N.  Y. 
Supreme  Ct.)  193,  note. 

Earlier  Cases  Contra. — Jackson  v. 
Fassitt,  33  Barb.  (N.  Y.)  645;  Sher- 
man V.  Wells,  14  How.  Pr.  (N.  Y. 
Supreme  Ct.)  525;  Fry  v.  Bennett,  16 
How.  Pr.  (N.  Y.  Super.  Ct.)  385. 

Waiver  of  Filing. — In  Oliver  v.  Har- 
vey, 5  Oregon  361,  it  was  said:  "The 
service  and  filing  the  notice  of  appeal 
are  indispensable  in  order  to  enable 
the  appellate  court  to  obtain  jurisdic- 
tion of  cause.  A  waiver  of  the  filing 
by  the  stipulation  of  the  parties  is  not 
the  equivalent  of  the  filing  of  the 
notice;  for  consent,  though  it  may 
waive  error,  cannot  confer  jurisdic- 
tion." 

Mere  Filing. — Merely  filing  the  notice 
of  appeal  without  proof  of  service  is 
ineffectual  for  any  purpose.  Henness 
V.  Wells,  16  Oregon  266. 

6.  California.  —  Buffendeau  v.  Ed- 
mondson,  24  Cal.  94;  Moulton  v.  Ell- 
maker,  30  Cal.  527;  Boston  v.  Haynes, 
31  Cal.  107;  Foy  v.  Domec,  33  Cal.  317; 
Lynch  v.  Dunn,  34  Cal.  518;  Hastings  f. 
Halleck,  10  Cal.  31;  Dinan  v.  Stewart, 
48  Cal.  567;  Columbet  v.  Pacheco,  46 
Cal.  650;  Wright  v.  Ross,  26  Cal.  262; 
People  V.  Ah  Yute,  56  Cal.  120. 

Nevada. — Groves  v.  Tallman,  8  Nev. 
178;  Lyon  County  v.  Washoe  County, 
8  Nev.  177;  Johnson  v.  Badger  Mill, 
etc.,  Co.,  12  Nev.  261. 
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service  of  the  copy  of  the  notice  of  appeal  is  not  founded  upon 
the  filed  original,  and  is  consequently  void.*  But  in  some  cases 
it  is  held  that  service  may  precede  filing.* 

(12)  What  Record  must  Show.—1\\^  record  must  show  that 
notice  of  appeal  was  served  as  the  statute  required,'  and  that  a 
proper  filing  was  made,^  or  the  appeal  will  be  dismissed  for  lack 
of  jurisdiction.* 

By  Evidence  Outside  Kecord. — But  in  some  states  it  is  held  that  the 
jurisdiction  of  the  appellate  tribunal  does  not  depend  upon  the 
proof  of  service,  but  upon  the  fact  that  service  has  been  made ;  ® 


1 


Other  States. — Courtright  z'.  Berkins, 
2  Mont.  405;  Slocum  v.  Slocum,  i  Ida- 
ho 589;   Daniels   v.   Daniels,   9   Colo. 

133- 

Statutes  Beqoiring  Immediate  Filing 
Directory. — A  statute  directing  filing 
with  the  clerk  immediately  is  directory, 
not  mandatory.  Littleton  Sav.  Bank 
V.  Osceola  Land  Co.  76  Iowa  660. 

1.  Groves  v.  Tallman,  8  Nev.  178; 
Buffendeau    v.    Edmondson,    24    Cal. 

.94;  Courtright  v.  Berkins,  2  Mont. 
405. 

2.  Sadler  v.  Neisz,  5  Wash.  182. 
Before  Entry  of  Judgment. — An  appeal 

from  a  judgment  will  be  dismissed  if 
the  notice  of  appeal  is  served  and 
filed  before  the  judgment  is  entered. 
Tyrrell  v.  Baldwin,  72  Cal.  192;  Mc- 
Laughlin V.  Doherty,  54  Cal.  519; 
Schroeder  v.  Schmidt,  71  Cal.  399; 
Thomas  v.  Anderson,  55  Cal.  43; 
People  V.  Center,  66  Cal.  567;  Kimple 
V.  Conway,  69  Cal.  71.  But  where  the 
notice  of  appeal  from  the  judgment  is 
filed  on  the  day  on  which  judgment  is 
entered,  the  appeal  is  not  premature 
and  will  not  be  dismissed,  notwith- 
standing it  was  served  on  the  preced- 
ing day.  Tyrrell  v.  Baldwin,  72  Cal. 
192. 

In  South  Carolina,  however,  it  has 
been  held  that  a  notice  of  appeal  may 
be  served  after  the  verdict  and  before 
judgment  is  entered,  if  otherwise 
within  statutory  requirements.  Wal- 
lace V.  Columbia,  etc.,  R.  Co.,  36  S. 
Car.  599. 

Before  Filing  Transcript. — A  notice  of 
appeal  may  be  taken  before  the  filing 
of  the  transcript.  State  v.  Ruff  (Ind. 
App.,  1893),  33  N.  E.  Rep.  124;  John- 
son V.  Stephenson,  104  Ind.  368. 

Before  Filing  Undertaking.  —  Where 
an  undertaking  must  be  filed  to  per- 
fect the  appeal,  service  of  notice  must 
precede.  Sweeny  v.  Riley,  42  Cal. 
402. 


When  Deemed  Contemporaneous.  —  A 
notice  of  appeal  served  on  the  respond- 
ent's attorney  and  immediately  after- 
wards filed  by  the  clerk  is  good.  Both 
will  be  regarded  as  one  act.  Wright 
V.  Ross,  26  Cal.  262. 

Presumption.  —  Where  service  was 
admitted  underneath  the  indorsement 
of  filing,  it  was  presumed  that  the 
service  was  made  on  the  same  day  on 
which  it  was  filed.  People  v.  Ah  Yute, 
56  Cal.  120. 

3.  Frederick  v.  Tierney,  54  Cal.  583; 
Hildreth  v.  Gwindon,  10  Cal.  490; 
Franklin  v.  Reiner,  8  Cal.  340;  People 
V.  Bell,  70  Cal.  34;  People  v,  Phillips, 
45  Cal.  44;  People  v.  Clark,  49  Cal. 
455;  Michel  V.  Michel,  74  Iowa  577; 
Redhead  v.  Baker,  80  Iowa  162;  Smith 
V.  Des  Moines  (Iowa,  1892),  51  N.  W. 
Rep.  253;  Phillips  v.  Follet,  69  Iowa 
39;  Pittman  v.  Pittman,  56  Iowa  769; 
Green  v.  Ronen,  59  Iowa  83;  Gerodias 
V.  Handy,  3  La.  Ann.  334;  Galpin  v. 
Page,  18  Wall.  (U.  S.)  371. 

Substituted  Service. — The  record  must 
show  that  the  case  is  one  in  which 
such  service  is  permitted,  and  that  the 
mode  pointed  out  by  statute  has  been 
strictly  followed.  Heinlen  v.  Heil- 
bron,  94  Cal.  641. 

Burden  of  Proof. — The  burden  of 
proof  to  show  legal  service  is  on  the 
appellant.  State  v.  Johnson,  109  N. 
Car.  853;  Finlayson  v.  American  Ac- 
cident Co.,  109  N.  Car.  196;  Sparrow 
V.  Davidson  College,  77  N.  Car.  35. 

4.  Attoway  v.  Goldsmith  (Tex.^ 
1891),  18  S.  W.  Rep.  604;  Tootle  f. 
French,  2  Idaho  744. 

5.  Caldwell  v.  Ruddy,  i  Idaho  760; 
Johnson  v.  State,  8  Tex.  App.  671; 
Strang  v.  Keith,  i  Oregon  312;  Honk 
V.  Barthold,  73  Ind.  21;  States.  King, 
I  Kan.  466. 

6.  Heinlen  v.  Heilbron,  94  Cal.  641; 
In  re  Newman,  75  Cal.  220;  Pichler  v^ 
Look,  93  Cal.  600. 
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and  the  failure  of  the  record  to  show  sufifici'ent  service  may  be 
supplied  by  afifidavits  outside  the  record.* 

(13)  Amendment  of  Notice. — Since  service  in  the  statutory 
manner  is  jurisdictional,  a  failure  to  comply  with  a  material  re- 
quirement of  the  statute  defeats  its  operation.*  The  appellate 
court  acquires  no  jurisdiction  for  any  purpose,  and  cannot  there- 
fore supply  the  omission  or  rectify  the  defect  in  the  notice.^ 

(14)  VVaiver  of  Defects  in  Notice  —  By  General  Appearance.  — 
An  adverse  party  upon   whom   notice  of   appeal  has  not    been 


1.  So  held  in  Nevada,  Elder  v.  Fre- 
vert,  18  Nev.  278;  and  California, 
Heinlen  v,  Heilbron,  94  Cal.  641;  Petri 
V.  Beaumont,  88  Cal.  108.  See  infra, 
Record  on  Appeal. 

Contradiction  of  Becord. — But  affi- 
davits cannot  be  received  to  contra- 
dict positive  statements  of  the  record. 
Matter  of  15th  Avenue  Extension,  54 
Cal.   179. 

Defective  Mailing. — A  defective  rec- 
ord, showing  a  mailing  of  notice 
of  appeal  to  a  place  confessedly 
not  the  office  address  of  the  attorney 
for  the  appellee,  was  held  curable  by 
affidavit  of  the  attorney  for  appellee 
that  he  actually  received  such  notice. 
Heinlen  v.  Heilbron,  94  Cal.  641. 

Supplemental  Becord. — Or  by  supple- 
mental record.  Bonsell  v.  Bonsell,  41 
Ind.  476.  See  infra.  Record  on  Ap- 
peal. 

Excusable  Neglect. — In  Huttsf.  Mar- 
tin, 131  Ind.  I,  it  was  held  that  an  ap- 
pellate court  has  an  inherent  power  to 
relieve  against  excusable  mistakes, 
and  that,  accordingly,  an  appellant 
would  be  allowed  to  correct  an  error 
of  clerk  in  misnaming  in  the  tran- 
script a  party  served  with  notice  of 
appeal. 

2.  In  re  Gold  St.,  2  Dakota  39;  Mor- 
ris V.  Morange,  26  How.  Pr.  (N.  Y. 
Supreme  Ct.)  247,  affirmed,  38  N.  Y. 
172;  U.  S.  z/.  Lone  Fisherman,  3  Wash. 
Ter.  316. 

3.  In  re  Gold  St.,  2  Dakota  39:  Mor- 
ris V.  Morange,  26  How.  Pr.  (N.  Y. 
Supreme  Ct.)  247,  affirmed  38  N.  Y. 
172;  Sails  V.  Butler,  27  How.  Pr.  (N. 
Y.  Supreme  Ct.)  133;  Piper  v.  Van 
Buren,  27  Hun  (N.  Y.)  389;  Dolph  v. 
Nickum,  2  Oregon  202;  Seeley  v.  Se- 
bastian, 3  Oregon  563:  Morris  v. 
Brewster,  60  Wis.  229:  Kidder  z/.  Fay, 
60  Wis.  218;  Palmer  v.  Petterson.  46 
Wis.  401;  Cinnock  v.  Stevens,  23  Wis. 
396;  Whipley  v.  Mills,  9  Cal.  641. 

lUastration. — As  where  the  notice  of 


appeal  is  defective  for  lack  of  a  signa- 
ture. Morris  v.  Brewster,  60  Wis. 
229. 

Amendment  as  Process. — A  notice  of 
appeal  is  regarded  by  some  courts  as 
a  mere  proceeding  in  the  case,  amend- 
able, when  not  fatally  defective,  by 
order  of  court.  Shuler  v.  Maxwell, 
38  Hun  (N.  Y.)  240;  McDonald  v. 
McConkey,  54  Cal.  144. 

So  an  appeal  taken  in  the  name  of 
one  codefendant  is  amendable  on  ap- 
peal.    Harper  v.  Bibb,  45  Ala.  670. 

In  other  courts  it  is  considered  in 
the  nature  of  process,  and  conse- 
quently filing  of  the  notice  of  appeal 
cannot  be  waived  by  stipulation,  nor 
can  notice  or  certificate  of  error  be 
amended.  Oliver  v.  Harvey,  5  Ore- 
gon 361;  Dolph  V.  Nickum,  2  Oregon 
202;  Shirley  v.  Burch,  16  Oregon  i. 

New  York.  —  In  New  York,  under 
§  3049  Code  Civ.  Pro.,  an  amend- 
ment may  be  made  in  the  notice  of 
appeal  where  it  is  taken  in  good  faith, 
and  where  an  act  necessary  to  perfect 
the  appeal  is  omitted  by  mistake  or 
inadvertence.  Chatfield  v.  Reynolds 
(Supreme  Ct.),  9  N.  Y.  Supp.  880;  Mc- 
Carthy V.  Crowley  (Supreme  Ct.),  5 
N.  Y.  Supp.  675. 

As  the  inadvertent  omission  of  a  re- 
quest for  a  new  trial.  Chatfield  v. 
Reynolds  (Supreme  Ct.),  9  N.  Y. 
Supp.  880. 

Interlocutory  Judgment. — But  there 
can  be  no  review  of  interlocutory 
judgments  or  intermediate  orders,  un- 
less originally  specified  in  the  notice 
of  appeal,  the  appellate  court  having 
no  power  to  allow  amendment  after 
the  expiration  of  the  time  to  appeal. 
Webster  v.  Clark  (Supreme  Ct.),  22  N. 
Y.  Supp.  279;  Lavelle  v.  Skelly,  24 
Hun  (N.  Y.)  642;  Piper  v.  Van  Buren, 
27  Hun  (N.  Y.)384;  Richards  v.  Brice 
(C.  PI.),  3  N.  Y.  Supp.  941;  Patterson 
V.  McCunn,  38  Hun  (N.  Y.)53i;  Dick 
V.  Livingston,  41  Hun  (N.  Y.)  455. 
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served  as  the  statute  requires,  waives  the  defect  when  he  ap- 
pears generally  in  the  appellate  court.*  See  article  APPEAR- 
ANCES,  XIII.  3. 

Joinder  in  Error. — Such  defects  are  also  waived  by  joinder  in 
error  or  submission  of  the  cause  by  agreement  without  objection 
on  the  ground  of  defective  notice.* 


1.  Alabama. — Alexander  v.  Nelson, 
42  Ala.  462;  Carter  z/.  Thompson,  41 
Ala.  375;  Thompson  v.   Lea,  28  Ala. 

453- 

Florida. — ^Williams  v.  LaPenotiere, 
26  Fla.  333;  Guarantee  Trust,  etc., 
Co.  V.  Buddington,  23  Fla.  514. 

Indiana. — State  v.  Hattabough,  66 
Ind.  223;  Schmidt  v.  Wright,  88   Ind. 

57- 

Missouri. — Deatley  v.  Potter,  29  Mo. 
App.  222;  Bates  v.  Scott,  26  Mo.  App. 
428;  Rector  v.  St.  Louis  County  Ct.,  : 
Mo.  607;  McCabe  v.  Lecompte,  15 
Mo.  78;  Hammerstein  v.  Haase,  47 
Mo.  498;  Fisher  v.  Anderson,  loi  Mo. 

459- 

Ohio. — Wangerien  v.  Aspell,  47  Ohio 
St.  254;  Cleveland,  etc.,  R.  Co.  v. 
Mara,  26  Ohio  St.  185;  McGuire  v. 
Ranney,  49  Ohio  St.  372. 

Texas. — Hayworth  v.  Rogan,  77 
Tex.  362;  Wescott  v.  Menard,  Dall. 
(Tex.)  503;  Yturri  v.  McLeod,  26  Tex. 
84;  Womack  v.  Shelton,  31   Tex.    592. 

Other  States. — Holden  v.  Haserodt 
(S.  Dak.,  1891).  49  N.  W.  Rep.  97; 
Robertson  v.  O'Reilly,  14  Colo.  441; 
Benson  v.  Carrier,  28  S.  Car,   119. 

United  States. — Alviso  v.  U.  S.,  5 
Wall.  (U.  S.)  824;  Villabolos  v.  U.  S., 
6  How.  (U.  S.)  81;  Sage  v.  Iowa  Cent. 
R.  Co.,  96  U.  S.  712;  Freeman  f.  Clay, 
48  Fed.  Rep.  849;  U.  S.  v.  Hopewell, 
51  Fed.  Rep.  79S. 

Addressed  to  Firm. — So  the  error  of 
addressing  a  citation  on  appeal  to  a 
firm  instead  of  to  individual  partners 
is  cured  by  the  general  appearance  of 
the  partners  in  the  appellate  court. 
U.  S.  V.  Hopewell,  51  Fed.  Rep.  798. 

But  entry  of  appearance  prior  to  the 
filing  of  petition  in  error  waiving 
service  of  process  takes  effect  from  the 
time  of  filing,  and  the  death  of  defend- 
ant in  error  before  filing  nullifies  the 
appearance  and  waiver.  McGuire  v. 
Ranney,  49  Ohio  St.  372. 

Official  Betnrn. — After  appearance 
the  insufficiency  of  sheriff's  return 
cannot  be  objected  to.  Thomson  v. 
Bishop,  29  Tex.  154. 

Estoppel  of  Second  Appeal. — A  party  is 


not  estopped  to  take  a  second  appeal 
by  the  dismissal  of  his  first  appeal 
for  a  technical  error  in  bringing  the 
cause  up.  But  his  second  appeal  must 
be  taken  within  the  time  limited  for 
taking  an  appeal  from  the  decree. 
Yeaton  v.  Lenox,  8  Pet.  (U.  S.)  123; 
U.  S.  V.  Curry,  6  How.  (U.  S.)  106. 

Appeal  from  Probate. — So  the  failure 
to  give  a  notice  of  appeal  on  appeal 
from  probate  has  been  held  to  make 
the  appeal  voidable  only,  not  void ;  and 
the  defect  may  be  waived  by  appellee. 
Orcutt's  Appeal,  61  Conn.  381;  Bailey 
V.  Woodworth,  9  Conn.  388;  Leaven- 
worth V.  Marshall,  19  Conn,  i;  Trin- 
ity Church  V.  Hall,  22  Conn.  125; 
Deming's  Appeal.  34  Conn.  201;  Dono- 
van's Appeal,  40  Conn.  154. 

Contra. — It  has  been  held,  however, 
that  since  waiver  rests  on  implied  con- 
sent, no  jurisdiction  can  be  acquired 
by  any  act  of  the  parlies  if  the  statu- 
tory notice  is  not  given.  Otherwise 
the  principle  would  be  violated  that 
consent  cannot  confer  jurisdiction. 
In  re  Gold  St.,  2  Dakota  39;  Bonds  v. 
Hickman,  29  Cal.  461. 

And  when  the  statute  prescribing 
how  notice  of  appeal  shall  be  served 
prescribes  that  the  appeal  shall  not 
be  taken  otherwise,  it  is  held  that  no- 
tice as  the  statute  requires  cannot  be 
waived.  Oliver  v.  Harvey,  5  Oregon 
360;  Wolf  V.  Smith,  6  Oregon  73. 

2.  United  States.  —  Richardson  v. 
Green,  130  U.  S.  104. 

Alissouri. — Bates  v.  Scott,  26  Mo. 
App.  428;  Deatley  v.  Potter,  29  Mo. 
App.  222;  In  re  Joseph  Uhrig  Brew- 
ing Co.,  II  Mo.  App.  387. 

Indiana. — State  v.  Hattabough,  66 
Ind.  223;  Field  v.  Burton,  71  Ind. 
380;  State  V.  Walters,  64  Ind.  228; 
Miller  v.  Hays,  20  Ind.  451;  Brad- 
ley V.  State  Bank,  20  Ind.  528;  Mc- 
Dougle  V.  Gates,  21  Ind.  65;  Preston 
V.  Sandford.  21  Ind.  156;  Cromwell 
V.  Baty,  43  Ind.  357;  Rich  v.  Star- 
buck,  45  Ind.  310;  Davis  v.  Brinker, 
50  Ind.  25;  Marsh  v.  Elliott,  51  Ind. 
547;  Collins  V.  Rose,  59  Ind.  33;  Louis- 
ville,  etc.,   R.    Co.  V.    Nicholson,   60 
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What  is  a  General  Appearance. — Any    act    which     impHes    that     the 
appellee  is  in   court  for  general  purposes  constitutes  a  general 


Ind.  158;  Lebanon  First  Nat.  Bank  v. 
Essex,  84  Ind.  144;  Hendricks  v. 
Frank,  86  Ind.  278;  Boling  v.  Howell, 
93  Ind.  329;  Martin  v.  Orr,  96  Ind. 
491;  Wilson  V.  Hefflin,  8i  Ind.  35; 
Dobbins  v.  Baker,  80  Ind.  52;  Easter 
V.  Acklemire,  81  Ind.  163;  Munson  v. 
Blake,  loi  Ind.  78;  DeHaven  v.  De- 
Haven,  77  Ind.  236;  Burk  v.  Simon- 
son,  104  Ind.  173;  Easter  v.  Severin, 
78  Ind.  540;  People's  Sav.  Bank  v. 
Finney,  63  Ind.  460;  Ridenour  v. 
Beekman,  68  Ind.  236;  Bender  v. 
Wampler,  84  Ind.  172;  Brooks  v. 
Doxey,  72  Ind.  327;  Talburt  v.  Berk- 
shire L.  Ins.  Co.,  80  Ind.  434:  Etter 
V.  Anderson,  84  Ind.  333;  Beck  v. 
State,  72  Ind.  250;  Roy  v.  Rowe,  90 
Ind.  54;  State  v.  Kutter,  59  Ind.  572; 
Walker  v.  Hill,  iii  Ind.  223;  Critchell 
V.  Brown,  72  Ind.  539. 

Other  States. — Chicago,  etc.,  R.  Co. 
V.  Abilene  Town  Site  Co.,  42  Kan.  104; 
Benson  v.  Carrier,  28  S.  Car.  119; 
Mackey  v.  Com.,  80  Ky.  345;  Tiffany 
V.  Tiffany,  84  Iowa  122. 

Motion  to  Dismiss  on  Technical  Grounds. 
— A  motion  to  dismiss  on  purely  tech- 
nical grounds  must  be  made,  if  at  all, 
on  the  first  appearance  of  the  moving 
party.  Walker  v.  Hill,  iii  Ind.  225; 
Field  V.  Burton,  71  Ind.  380;  Martin 
V.  Orr,  96  Ind.  491;  Reeder  v.  Maranda, 
55  Ind.  239;  Herzogg  v.  Chambers,  61 
Ind.  333;  Piersonz/.  Hart,  64  Ind.  254. 

Waiver. — A  failure  to  serve  notice 
of  appeal  is  not  waived  by  an  appeal 
taken  in  the  same  action  by  the  party 
on  whom  service  should  have  been 
made,  to  test  the  validity  of  the  bill  of 
exceptions.  Davenport  v.  Hannibal, 
110  Mo.  574. 

Where  an  agreement  for  the  sub- 
mission of  the  cause  on  appeal  was  in- 
dorsed on  transcript  more  than  a  year 
before  it  was  filed — held,  not  to  affect 
appellee's  right  to  move  for  dismissal 
on  the  ground  that  appeal  was  not 
taken  in  time.  Day  v.  Huntington, 
78  Ind.  280. 

Cross-appellants. — An  agreement  be- 
tween cross-appellants  to  use  one 
transcript  is  not  a  waiver  of  service  of 
notice  or  citation.  Pontier  v.  Jeffares, 
25  Fla.  844. 

By  Stipulation. — A  stipulation  by  the 
attorneys  for  appellant  and  appellees 
that  service  was  made  will  be  accepted 
in   the  Supreme  Court  as  conclusive 


proof  of  such  service.   Bonds  v.  Hick- 
man, 29  Cal.  460. 

Such  a  stipulation  cannot  be  contra- 
dicted by  a  certificate  of  the  clerk  that 
no  notice  was  actually  served.  Moyle 
V.  Landers,  78  Cal.  99. 

Citation. — A  general  appearance  is  a 
waiver  of  the  issuance  and  service  of 
any  citation.  Sage  v.  Iowa  Cent.  R. 
Co.,  96  U.  S.  12;  Alviso  V.  U.  S.,  5 
Wall.  (U.  S.)  824. 

The  appearance  of  the  appellee  by 
counsel.without  citation, at  a  term  after 
the  term  at  which  the  appeal  is  re- 
turnable, and  a  motion  to  dismiss  the 
appeal  for  want  of  filing  the  transcript 
of  the  record  during  the  return  term, 
do  not  waive  the  citation.  Radford 
V.  Folsom,  123  U.  S.  725. 

Voluntary  Appearance.  —  Where  a 
party  appears  voluntarily  in  court  he 
will  be  subject  to  the  same  jurisdiction 
as  if  brought  in  by  regular  process  or 
notice.  Deatley  z/.  Potter,  29  Mo.  App. 
222;  Page  V.  Atlantic,  etc.,  R.  Co.,  61 
Mo.  78;  Waddingham  v.  Waddingham, 
27  Mo.  App.  596;  British  Bark  Latona 
V.  McAllep,  3  Wash.  Ter.  332;  State 
V.  Hattabough,  66  Ind.  223;  Moore  v. 
Lewis,  76  Mich.  300;  Mickley  v.  Tom- 
linson,  79  Iowa  383;  Wangerien  v.  As- 
pell,  47  Ohio  St.  250. 

Iowa. — In  Iowa  the  rule  is  that  the 
abstract  must  show  that  an  appeal  has 
been  taken  or  attempted,  and  jurisdic- 
tion cannot  be  conferred  by  a  general 
appearance  of  the  parties.  Donnelly 
V.  Cedar  County,  75  Iowa  536;  Talbort 
V.  Noble,  75  Iowa  167;  Plummer  v. 
People's  Nat.  Bank,  74  Iowa  731; 
Phillips  V.  Follet,  69  Iowa  39;  W^hitton 
V.  Fuller,  77  Iowa  599;  State  v.  Closs- 
ner  (Iowa,  1892),  51  N.  W.  Rep.  16; 
Albia  First  Nat.  Bank  v.  Albia  (Iowa, 
1892),  52  N.  W.  Rep.  333;  Farrell  v. 
Muscatine  (Iowa,  1892),  52  N.  W.  Rep. 
333;  Mandellz/.  Friedman  (Iowa,  1892), 
52  N.  W.  Rep.  333;  Schooley  v.  Globe 
Ins.  Co.,  76  Iowa  78;  McManus  v. 
Swift,  76  Iowa  576. 

The  abstract  must  show,  therefore, 
service  of  notice  of  appeal  on  the  ap- 
pellant or  his  attorney  and  the  clerk 
below,  or  the  appeal  will  be  dismissed, 
although  parties  appear  generally. 
State  V.  Clossner  (Iowa,  1892),  51  N. 
W.  Rep.  16. 

Express  Waiver. — Express  waiver  of 
service  of  notice   of    appeal   or   sum- 
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appearance ;  it  is  an  appearance  for  any  other  purpose  than  to 
question  the  jurisdiction  of  the  court.*  See  article  APPEAR- 
ANCES, XVI. 

Special  Appearance. — But  an  appearance  for  the  express  purpose 
of  moving  to  dismiss  the  appeal  is  not  a  general  appearance, 
although  the  motion  is  not  special  in  form.*  See  article  Appear- 
ances, XV. 

Acceptance  of  Service. — Acceptance  of  due  service  of  a  defective 
citation  or  notice  of  appeal  waives  irregularity. •** 

4.  Affidavit  on  Appeal — in  General. — Where  statutes  require  an 
'appellant  to  make  affidavit  of  merits,  or  other  facts,  to  perfect  an 
appeal,  the  appellate  court  acquires  no  jurisdiction  unless  the 
affidavit  is  made  and  filed  strictly  as  the  statutes  require.*     The 


mons  in  error  must  be  made  in  open 
court  or  by  a  duly  signed  writing. 
Haylen  v.  Missouri  Pac.  R.  Co.,  28 
Neb.  660. 

1.  Robertson  v.  O'Reilly,  14  Colo. 
441;  Burns  v.  Nichols,  89  111.  480; 
Ryan  v.  Anderson,  24  111.  652;  Will- 
iams V.  LaPenotiere,  26  Fla.  333; 
Richardson  v.  Green,  130  U.  S.  104; 
Richards   v.    Rock    Rapids,    72    Iowa 

77- 

Filing  of  Brief. — Filing  of  a  brief  in 
the  Supreme  Court  is  a  waiver  of  notice 
of  appeal.     Schmidt  v.  Wright,  88  Ind. 

57- 

By  Agreement  to  Submit. — A  written 
agreement  to  submit  a  cause  to  the 
appellate  court  waives  giving  notice 
of  appeal  to  appellee.  Summers  v. 
State,  51  Ind.  201. 

Motion  for  Continuance. — Or  an  ap- 
pearance by  appellee  to  move  to  have 
the  cause  continued.  Robertson  v. 
O'Reilly,  14  Colo.  441. 

Motion  to  Withdraw  Transcript. — Or 
a  motion  for  leave  to  withdraw  the 
transcript  made  by  defendant  in  error. 
Williams  v.  LaPenotiere,  26  Fla.  333. 

Bar  Docket. — The  mere  entry  of  the 
name  of  the  attorney  for  appellee  on  a 
bar  docket  printed  for  convenience  of 
attorneys  only  does  not  constitute  a 
general  appearance  where  there  must 
also  be  a  formal  entry  in  the  suit. 
Fisher  v.  Anderson,  lor  Mo.  459. 

Withdrawal  of  Transcript. — A  motion 
for  leave  to  withdraw  the  transcript 
made  by  defendant  in  error  is  a  gen- 
eral appearance.  Williams  v.  LaPe- 
notiere, 26  Fla.  333. 

2.  Law  V.  Nelson.  14  Colo.  412; 
Crary  v.  Barber,  i  Colo.  172;  Smith  v. 
Arapahoe  County  Ct.,  4  Colo.  235; 
Callahan   v.  Jennings,   16   Colo.    471: 
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Flake  v.  Carson,  33  111.  518;  Miles  v. 
Goodwin,  35  111.  53;  Blackburn  v. 
Sweet,  38  Wis.  578;  Schmitt  v.  Drouet, 
42  La.  Ann.  716;  Radford  v.  Folson, 
123  U.  S.  725. 

An  appearance  by  the  filing  of  a  mo- 
tion confined  to  the  single  object  of 
moving  for  dismissal  of  the  appeal, 
on  the  ground  of  a  failure  to  comply 
with  the  requirements  of  notice,  sup- 
ported by  affidavits  showing  the  ex- 
istence of  the  specified  circumstances, 
is  not  a  general  appearance.  Law  v. 
Nelson,  14  Colo.  412. 

3.  Bigler  v.  Waller,  12  Wall.  (U.  S.) 
142. 

Admission  of  Service. — Admission  of 
due  service  indorsed  by  the  attorney 
for  appellee  is  a  waiver  of  irregular 
service,  because  too  late.  Stubbs  v. 
Stubbs,  II  N.  Y.  Wkly.  Dig.  243. 

And,  in  general,  any  action  which  is 
equivalent  to  acknowledgment  of  no- 
tice waives  any  defects  in  such  notice. 
Goodwin  v.  Fox,  120  U.  S.  775;  Tripp 
V.  Santa  Rosa  St.  R.  Co.,  144  U.  S. 
129. 

The  Iowa  Code,  g§  3180-3182,  re- 
quires that  all  causes  which  have  been 
appealed  more  than  thirty  days  are  for 
hearing  at  the  next  term  thereafter, 
unless  continued  by  consent  or  for 
cause.  Notice  of  appeal  given  by  ap- 
pellant recited  that  the  cause  would 
be  for  hearing  at  the  second  term  of 
the  court  held  thereafter.  Held,  that 
while  an  appellant  could  not  change 
the  rule  by  a  mere  declaration  in  his 
notice  of  appeal,  a  motion  to  dismiss 
would  not  be  granted,  as  the  notice 
operated  by  law  to  carry  the  case  to 
the  next  term.  Mickley  ».  Tomlinson, 
79  Iowa  383. 

4.  Crow  V.   Hardage,  24  Ark.   282; 
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statutory  requirements  cannot  be  dispensed  with  by  any  court  or 
judge  without  express  authority  of  statute.* 

Formal  Requisites. — The  affidavit  on  appeal  must  be  in  writing,* 
and  made  and  sworn  to  by  the  person  designated  by  statute,' 
but  the  signature  of  the  affiant  is  not  essential  to  its  validity.* 
See  article  Affidavits,  Vol.  I.,  p.  311. 

By  Agent. — Where  a  statute  allows  an  appeal  affidavit  to  be 
made  by  an  agent,  his  authority  must  duly  appear  by  a  properly 
executed  warrant  of  attorney.* 

AflBdavit  of  no  Delay. — An  affidavit  that  an  appeal  is  not  prose- 
cuted for  delay  is  sometimes  required  ;  ®  in  such  case  it  is  sufficient' 


State  V.  Ritter,  9  Ark.  244;  Brovvdie 
V.  Whitfield,  7  Ark.  514;  State  Bank 
V.  Hinchcliff,  4  Ark.  444;  Mcjenkin 
V.  State  Bank,  7  Ark.  232;  Town  v. 
Wilson,  7  Ark.  386;  Wilson  v.  Dean, 
10  Ark.  308;  Whitehill  v.  Bank,  i 
Watts  (Pa.)  396;  Bell  v.  Nims,  51 
111.  171.  See  article  Affidavits  of 
Merits,  Vol.  I.,  p.  338. 

As  where  an  appellant  or  his  agent 
must  file  in  court  an  affidavit  stating 
that  the  appeal  is  not  made  for  vexa- 
tion or  delay,  but  because  affiant  veri- 
ly believes  that  appellant  is  aggrieved. 
Browdie  v.  Whitfield,  7  Ark.  514. 

Indorsement  on  Bond. — An  appeal  affi- 
davit cannot  properly  be  indorsed  on 
an  appeal  ^bond,  as  the  latter  may  be 
awarded  to  the  appellee  for  prosecu- 
tion while  the  affidavit  on  appeal  re- 
mains on  the  file  of  the  court.  Where 
so  indorsed  the  appeal  will  be  dis- 
missed. Freas  v.  Jones,  15  N.  J.  L. 
21;  Dilkes  V.  Browning,  15  N.  J.  L. 
471. 

Effect  of  Suck  Indorsement. — But  in 
Robbins  v.  Bonnel,  16  N.  J.  L.  234,  it 
was  held  that  such  an  indorsement 
was  good  as  an  affidavit,  but  vitiated 
the  bond. 

1.  State  V.  Rhodes,  112  N.  Car.  857; 
State  V.  Wylde,  no  N.  Car.  500;  State 
V.  Tow,  103  N.  Car.  350;  State  v. 
Jones,  93  N.  Car.  617. 

Thus  where  the  statute  on  appeals 
in  forma  pauperis  requires  an  aver- 
ment of  "  good  faith,"  the  want  of  it  is 
fatal.  State  v.  Rhodes,  112  N.  Car. 
857.  See  article  Appeal  Bonds,  XIV., 
Appeals  in  Forma  Pauperis. 

2.  Hitsman  v.  Garrard,  16  N. 


124. 
3. 

124. 

4. 

124. 


J.  L. 
Hitsman  v.  Garrard,  16  N.  J.  L. 


Hitsman  v.  Garrard,  16  N.  J.  L. 


Oral  AfBLdavit. — A  record  entry,  "and 


now,  July  18,  1849,  Joseph  Dysart 
appears,  makes  oath,  and  appeals  from 
the  award  of  arbitrators  in  this  case," 
was  held,  where  the  statute  did  not 
expressly  require  an  affidavit  in  writ- 
ing or  its  transmission  on  appeal,  suf- 
ficient evidence  that  appellant  made 
the  required  oath  that  appeal  "  was 
not  entered  for  delay,"  and  that  it 
would  be  presumed  to  have  been 
taken  in  due  form  by  the  officials  be- 
low.     Ross  V.  Dysart,  24  Pa.  St.  396. 

Substitution  of  New  Affidavits. — Where 
an  appeal  affidavit  properly  made, 
filed,  and  sent  up  in  the  cause  has 
been  lost,  the  appellate  court,  upon 
satisfactory  evidence  of  the  fact,  may 
allow  a  new  one  to  be  substituted. 
Van   Campen  v.   Ribble,    17   N.  J.  L. 

434- 

5.  Lester  v.  Haynes,  80  Ga.  120; 
Duffie  V.  Black,  i  Pa.  St.  388;  White- 
hill  V.  Bank,  i  Watts  (Pa.)  396. 

Unless  the  statute  provides  other- 
wise it  must  be  made  by  the  appellant 
personally.  Whitehill  v.  Bank,  i 
Watts  (Pa.)  396. 

6.  What  is  Sufficient  Compliance. — 
Where  the  statute  required  that  an  affi- 
davit must  state  that  the  appeal  was 
"  not  intended  for  delay,"  an  affidavit 
stating  that  "  the  appeal  is  not  brought 
for  the  purpose  of  vexation  or  delay," 
was  held  a  sufficient  compliance.  New 
Brunswick  Steamboat,  etc.,  Transp. 
Co.  V.  Baldwin,  14  N.  J.  L.  442. 

But  in  Hitsman  v.  Garrard,  16  N. 
J.  L.  126,  the  words  "on  account  of 
delay  "  were  held  not  a  sufficient  sub- 
stitute for  "  for  delay." 

In  an  affidavit  of  appeal,  objected  to 
as  not  stating  the  nature  of  the  action 
nor  where  it  arose  nor  when  it  was 
tried,  the  affiant  deposed  that  "a 
final  judgment  was  rendered  upon  an 
issue  of  fact  and  law,  joined  between 
the  parties,   by  E,   D.  Teele,  circuit 
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where  made  by  one  of  several  appellants.*  Where  a  corporation 
is  appellant,  the  affidavit  may  be  made  by  any  officer  thereof  or  a 
duly  authorized  attorney  having  knowledge  of  the  facts  sworn  to.* 

Entitling. — Where  an  affidavit  on  appeal  otherwise  substantially 
complies  with  the  statute  it  will  be  sufficient,  although  not  en- 
titled in  the  cause  and  containing  no  description  of  the  parties 
or  style  of  action.^ 

Filing. — An  affidavit  must  be  filed  within  the  time  required  by 
statute.*  Where  sent  up  with  the  appeal  papers  or  embodied  in 
the  transcript  it  is  prima-facie  evidence  that  it  was  filed  in  the 
cause.* 

Date. — A  date  is  not  a  vital  part  of  an  affidavit,®  and  where  er- 


court  commissioner  in  and  for  said 
county,  on  the  26th  day  of  March,  a.d. 
1889,  in  favor  of  Joseph  Hanaw  as 
complainant,  and  against  deponent 
David  R.  Baileyas  defendant,  whereby 
said  Bailey  is  required  to  leave  and 
deliver  up  possession  of  a  farm  to 
said  Hanaw,  and  for  thirty-four  and 
10-100  dollars  costs  of  suit."  Held, 
sufficient.     Hanaw  v.  Bailey,  83  Mich. 

27- 

Insafficient  Compliance.  —  Where  the 
statute  requires  an  afiidavit  of  appeal 
to  state  "  whether  such  an  appeal  is 
taken  from  the  merits  or  an  order  or 
judgment  taxing  costs,"  an  absence 
of  such  statement  will  render  the  affi- 
davit bad,  and  warrant  dismissal  of 
the  appeal,  unless  appellant  may  and 
does  amend  before  motion  to  dismiss 
is  made.  Spencer  v,  Beasley,  48  Mo. 
App.  97;  Whitehead  v.  Cole,  49  Mo. 
App.  428;  State  V,  Thompson,  81  Mo. 
163. 

Affidavit  to  Secure  Preference. — Where 
certain  cases  were  to  be  preferred 
in  order  of  hearing  on  appeal,  unless 
respondent  filed  and  noted  on  the 
calendar  an  affidavit  of  merits — held, 
in  Aikin  v.  Morris,  2  Barb.  Ch.  (N.  Y.) 
140,  that  a  new  affidavit  must  be  filed 
and  noted  at  each  successive  term 
until  the  cause  was  heard  or  it  would 
be  preferred. 

1.  New  Brunswick  Steamboat,  etc., 
Transp.  Co,   v.  Baldwin,   14  N.  J.   L. 

443- 

2.  New  Brunswick  Steamboat,  etc., 
Transp.  Co.  v.   Baldwin,   14  N.  J.  L. 

443- 

8.  Hanaw  v.  Bailey,  83  Mich.  27; 
New  Brunswick  Steamboat,  etc., 
Transp.  Co.  v.  Baldwin,  14  N.  J.  L. 
442;  Yard  v.  Bodine,  18  N.  J.  L.  490; 
overruling  Dilkes  v.  Browning,  15  N. 
J.    L.    471;    Dunham     v.    Rappleyea, 


236 


16  N.  J.  L.  75,  where  it  was  held  that 
the  affidavit  must  show  by  the  caption 
or  upon  the  face  that  it  was  made  in 
the  proper  cause. 

As  to  entitling  affidavits  generally, 
see  article  Affidavits,  Vol.  I.,  p.  311. 

Construed  with  Accompanying  Papers. 
— The  accompanying  appeal  papers 
may  be  read  in  connection  with  the  affi- 
davit, and  it  will  be  sufficient  if  it  so 
appears  in  what  cause  and  appeal 
it  was  intended  to  be  filed.  Blair  v. 
Blair,  18  N.  J.  L.  123. 

Entitled  in  Wrong  Cause. — But  where 
the  affidavit  is  entitled  in  the  wrong 
cause  the  defect  is  vital  and  the  ap- 
peal is  not  perfected.  Yard  v.  Bodine, 
18  N.  J.  L.  490;  Dunham  v.  Rappleyea, 
16  N.  J.  L.  75. 

4.  And  the  appeal  papers  must  show 
the  fact  of  reasonable  filing.  See 
Hecord  on  Appeal  and  Time  for  Taking 
Appeal,  infra.  Yard  v.  Bodine,  18  N. 
J.  L.  490;  State  V.  Ritter,  9  Ark.  248. 
Or  that  it  was  waived  by  appellee. 
Crow  V.  Hardage,  24  Ark.  282. 

5.  Yard  v.  Bodine,  18  N.  J.  L. 
490. 

Before  Motion  to  Dismiss. — In  the  case 
of  Brentlinger  v.  Brentlinger,  4  Rawle 
(Pa.)  241,  it  was  held  that  a  statutory 
requirement  that  an  appellant  shall 
make  oath  or  affirmation  to  be  filed 
with  the  record  that  an  appeal  was  not 
intended  for  delay,  did  not  make  the 
affidavit  a  prerequisite  to  an  appeal, 
nor  that  it  was  sufficient  if  filed  at  any 
time  before  motion  to  dismiss. 

Indorsement.  —  Where  the  record 
shows  that  the  affidavit  of  appeal  was 
duly  filed,  the  clerk's  omission  to  in- 
dorse the  filing  is  immaterial.  State 
V.  Ritter,  9  Ark.  248. 

6.  Freas  v.  Jones,  15  N.  J.  L.  21; 
Lacy  V.  Cox,  15  N.  J.  L.  470.  See 
article  Affidavits,  Vol.  I.,  p.  320. 
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roneous  the  appellant  may  show  the  true  date  if  essential.* 

5.  Time  for  Taking  Appeal—^.  When  an  Appeal  is  Taken — 
General  Statement  of  the  Rule. — An  appeal  is  taken  where  a  legal  con- 
dition is  performed  which  terminates  the  running  of  the  statute 
limiting  the  time  for  taking  it.* 

At  Common  Law. — The  statute,  in  common-law  practice,  ceases  to 
run  from  the  day  on  which  the  writ  of  error  is  filed.*  The  day 
on  which  the  writ  is  issued  or  tested  is  immaterial.* 

In  Equity. — In  chancery  practice  an  appeal  is  taken  when  the 
application  therefor  is  properly  presented  to  the  trial  court. 
The  time  of  its  actual  allowance  is  not  material,*  unless  made 
beyond  the  term  at  which  the  decree  was  rendered.* 

Under  Code  Practice. — Under  code  practice  an  appeal  is  taken  by 
serving  and  filing  the  notice  of  appeal.'' 

b.  Order  of  Allowance. — Where  statutes  require  a  prayer 
for  appeal  and  allowance  thereof  to  be  made,  the  application  may 
be  made  and  granted  at  any  time  during  the  term.**    The  making 

R. 


1.  Freas  v.  Jones,  15  N.  J.  L.  21. 
Illustration. — Where  an  appeal  bond 

was  dated  30th  of  October,  1S32,  and 
the  jurat  of  an  accompanying  affidavit 
30th  October,  1830 — held,  that  the  court 
below  erred  in  refusing  to  allow  ap- 
pellant to  show  by  the  person  who 
wrote  the  affidavit  and  dated  the  jurat 
that  it  was  a  clerical  mistake,  and  that 
the  affidavit  was  in  fact  made  and  sub- 
scribed on  the  30th  October,  1832. 
Freas  v.  Jones,  15  N.  J.  L.  21. 

Jurat. — Where  the  justice  fails  to 
sign  the  jurat  to  an  affidavit'for  appeal, 
he  may  be  compelled  to  do  so  by 
mandamus  or  rule  of  court.  Guy  v. 
Walker,  35  Ark.  212. 

2.  Lowell  V.  LoAvell,  55  Cal.  319. 

3.  Credit  Co.  v.  Arkansas  Cent. 
R.  Co.,  128  U.  S.  258;  Mussina  v. 
Cavazos,  6  Wall.  (U.  S.)  355;  Scarbor- 
ough V.  Pargoud,  108  U.  S.  567;  Pol- 
leys  V.  Black  River  Imp.  Co.,  113  U. 
S.  81;  Brooks  V.  Norris,  11  How.  (U. 
S.)  204;  Farrar  v.  Churchill,  135  U.  S. 
609. 

Time  for  suing  out  a  writ  of  error 
is  jurisdictional.  Ham  v.  St.  Louis 
Public  Schools,  34  Mo.  181;  Creath  v. 
Smith,  20  Mo.  113.  And  a  bill  of  re- 
view to  correct  errors  on  the  face  of 
the  record  will  not  lie  after  the  time 
to  sue  out  a  writ  has  expired.  Creath 
V.  Smith,  20  Mo.  113. 

Illinois. — In  Illinois  it  is  held  that 
the  issuance  of  the  writ  of  error  stops 
the  running  of  the  statute,  and  it  may 
be  served  after  the  expiration  of  the 
statutory  period.  Chicago,  etc.,  R., 
etc.,  Co.  V.  Peck,  112  111.  408. 


4.  Credit  Co.  v.  Arkansas  Cent. 
Co.,  128  U.  S.  258. 

5.  Credit  Co.  v.  Arkansas  Cent.  R. 
Co.,  128  U.  S.  259;  Radford  v.  Fol- 
som,  123  U.  S.  725;  Womer  v.  Ravens- 
wood,  etc.,  R.  Co.,  37  W.  Va.  287; 
Cummings  v.  Hugh,  2  Vt.  578;  Ull- 
man  v.  Briggs,  32  La.  Ann.  655. 

Where  Statute  Ceases  to  Run.— Where 
a  statute  (§  3,  ch.  135,  Code  W.  Va.) 
provides  that  a  petition  shall  be  pre- 
sented within  a  specified  time  after 
rendition  of  judgment  or  decree,  the 
currency  of  the  limitation  of  time  is 
arrested  by  filing  the  petition.  Ka- 
nawha Valley  Bank  v.  Wilson,  35  W. 
Va.  36. 

6.  Joyner  v.  Hall,  36  Ark.  513; 
Hewitt  V.  Filbert,  116  U.S.  112;  Rad- 
ford V.  Folsom,  123  U.  S.  725. 

7.  Lowell  V.  Lowell,  55  Cal.  319; 
Peran  v.  Monroe,  i  Nev.  408. 

In  Kansas  a  proceeding  in  error  in 
the  Supreme  Court  will  be  deemed 
commenced  at  the  date  of  the  sum- 
mons, where  the  summons  is  served 
within  a  reasonable  time  afterwards. 
Smith  County  v.  Lahore,  37  Kan.  480; 
Thompson  v.  Wheeler  Mfg.  Co.,  29 
Kan.  476. 

8.  Balance  v.  Frisby,  2  III.  595;  Mc- 
Millen  v.  Bethold,  40  111.  34;  Illinois 
Cent.     R.     Co.    v.     Johnson.    40   111. 

35- 

Extension  of  Time. — The  continuance 
of  a  motion  affecting  a  decision,  as  for 
rehearing,  until  a  term  succeeding 
that  at  which  the  decision  was  ren- 
dered, does  not  carry  over  the  decree 
to  that  term  for  the  purpose  of  mak- 
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of  the  order  allowing  an  appeal  fixing  the  amount  of  bond  and  the 
time  within  which  the  bond  and  the  bill  of  exceptions  shall  be 
presented  and  filed  is  a  judicial  act,*  and  cannot  be  performed  out 
of  court  or  after  the  expiration  of  the  term  at  which  judgment  is 
rendered,*  unless  statutes  so  intend. ^  An  order  modifying  such 
an  order  must  be  made  in  compliance  with  the  same  principle.* 

When  Taken. — Such  an  appeal  is  taken  when  an  order  of  allowance 
is  made  by  the  court,'  and,  where  taken  in  term  time,  may  be  per- 
fected afterwards.* 

c.  Perfection  of  Appeal. — Where  an  appeal  bond  or  tran- 
script is  required  to  be  filed,  or  any  other  act  to  be  done  within  a 
time  named  in  the  statute  as  a  prerequisite  to  the  perfection  of  an 
appeal,  the  mere  "  taking  "  of  an  appeal  by  service  of  notice  does 
not  render  the  appeal  effectual  for  any  purpose  until  such  statu- 
tory prerequisites  are  complied  with.'' 


325; 
239; 

-The 


III. 
See 


ing  an  order  of  appeal  at  that  term 
valid.     Joyner  v.  Hall,  36  Ark.  513. 

1.  Hake  v.  Strubel,  121  111.  325. 

2.  Hake  v.  Strubel,  121  111. 
Chester  v.  Wilson,  15  111.  App. 
Waite  V.  Waite,  18  111.  App.  334. 

Signature  of  Decree  in  Yacation.- 
appeal  may  be  taken  to  the  pending 
term,  and,  where  a  decree  is  signed  in 
vacation,  it  may  be  taken  at  any  time 
prior  to  the  expiration  of  the  succeed- 
ing term.  Bissell  v.  Lloyd,  6  111. 
App.  460;  Augustine  v.  Doud,  i 
App.  588. 

3.  Joyner  v.  Hall.  36  Ark.  513. 
article  Chambers  and  Vacation. 

4.  Hake  v.  Strubel,  121  111.  325. 
6.  Vance  v.  Schuyler,  5  111.  286. 

6.  Vance  v.  Schuyler,  5  111.  286. 

7.  California. — Lowell  v.  Lowell,  55 
Cal.  319;  Little  v.  Jacks,  68  Cal.  343. 

Indiana.  —  Harshman  v.  Armstrong, 
43  Ind.  126;  Jenkins  v.  Corwin,  55  Ind. 
21;  Anderson  v.  Mitchell,  58  Ind.  592; 
Wright  V.  Manns,  iii  Ind.  425;  Bacon 
V.  Withrow,  no  Ind.  94;  Johnson  v. 
Stephenson,  104  Ind.  368;  Flory  v. 
Wilson,  83  Ind.  391;  Henderson  v. 
Halliday,  10  Ind.  24;  HoUingsworth  v. 
State.  8  Ind.  257. 

"  Unless  the  transcript  and  assign- 
ment of  error  are  filed  within  the  time 
limited,  there  is  no  cause  in  this  court." 
Wright  V.  Manns,  in  Ind.  422;  Bacon 
V.  Withrow,  no  Ind.  94;  Breeding  v. 
Shinn,  11  Ind.  547;  State  v.  Delano, 
34  Ind.  52;  Thoma  v.  State,  86  Ind. 
182;  Thomas  r.  Service,  90  Ind.  128. 

Louisiana.  —  Lacroix  v.  Bonin,  33 
La.  Ann.  119;  Chretien  v.  Poincy,  33 
La.  Ann.  131;  Fournet  v.  Van  Wickle, 
33  La.  Ann.  1108. 


Other  States. — Peran  v.  Monroe,  i 
Nev.  408;  Danvers  v.  Durkin,  14  Ore- 
gon 37;  Schwede  v.  Burnstown,  35 
Minn.  468. 

Appeal  not  Prosecuted. — Where  an 
appeal  is  allowed  but  never  prose- 
cuted, no  bond  given  or  citation  is- 
sued, and  no  return  of  record  made  to 
the  appellate  court,  the  appeal  ceases 
to  have  any  operation,  and  is  of  no 
avail  to  appellant.  Credit  Co.  v.  Ar- 
kansas Cent.  R.  Co.,  128  U.  S.  259. 

Filing  Undertaking. — If  the  under- 
taking is  filed  within  the  statutory 
time,  the  appeal  is  well  taken.  Lowell 
V.  Lowell,  55  Cal.  316;  Holcomb  v. 
Sawyer,  51  Cal.  417;  Peran  v.  Mon- 
roe, I  Nev.  408. 

Failure  to  File. — Failure  to  file  the 
undertaking  renders  the  notice  nuga- 
tory.    Lowell  V.  Lowell,  55  Cal.  316. 

Acceptance  of  Appeal  Bond. — The  ac- 
ceptance of  an  appeal  bond  by  a  U. 
S.  district  judge  after  the  term  at 
which  the  decree  was  rendered,  and 
where  no  citation  was  ever  issued, 
does  not  constitute  the  allowance  of 
an  appeal.  Radford  v.  Folsom,  123 
U.  S.  725.  See  Prayer  for  Appeal, 
supra. 

Service  of  Exceptions. — So  where  a 
copy  of  exceptions  is  not  served,  as 
the  statute  requires,  upon  the  presid- 
ing judge  of  the  trial  court  within  ten 
days  from  its  running,  the  appeal  will 
be  dismissed.  Rogers  v.  Nash,  12  S. 
Car.  559;  Ex  p.  Clyde,  14  S.  Car.  385; 
In  re  Fifty-four  First-Mortgage  Bonds, 
15  S.  Car.  304;  Sullivan  v.  Speights, 
12  S.  Car.  562;  Cureton  v.  Stokes,  20 
S.  Car.  582. 

Case. — The  appeal  is  also  waived  by 
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d.  Statutes  of  Limitation  Jurisdictional— (i)  Generally. 
— Statutes  limiting  the  time  to  appeal  from  a  decision  below  are 
mandatory  and  jurisdictional.*    They  must  therefore  be  strictly 


failure  to  serve  the  respondent  with  a 
copy  of  the  case  and  exceptions  within 
thirty  days.  Rogers  v.  Nash,  12  S. 
Car.  559- 

1.  California. — Dooling  v.  Moore,  20 
Cal.  141;  Watson  v.  Sutro,  77  Cal. 
609;  In  re  Fisher's  Estate,  75  Cal.  523; 
Jn  re  Backus's  Estate,  95  Cal.  672;  In 
re  Burns'  Estate,  54  Cal.  223;  In  re 
Grider's  Estate,  81  Cal.  574;  In  re 
Wiard's  Estate,  83  Cal.  619;  /wr^Har- 
land's  Estate,  64  Cal.  379;  In  re  Bur- 
ton's Estate,  64  Cal.  428;  In  re  San- 
derson's Estate,  74  Cal.  199. 

Illinois. — Mason  v.  Gibson,  13  111. 
App.  463;  MacLachlan  v.  McLaughlin, 
126  111.  427;  Stevenson  v.  Westfall,  18 
111.  209. 

Maryland. — Plummer  v.  Wilson,  73 
Md.  472;  Henderson  v.  Gibson,  19  Md. 
234. 

New  York. — Wait  v.  Van  Allen,  22 
N.  Y.  319;  New  York  v.  Schermer- 
horn,  I  N.  Y.  423;  Sheldon  v.  Bar- 
nard, 3  How.  Pr.  (N.  Y.  Ct.  App.) 
423;  Woolen  Mfg.  Co.  v.  Townsend, 
I  Code  Rep.  N.  S.  (N.  Y.)  415;  Wells 
V.  Danforth,  7  How.  Pr.  (N.  Y.  Ct. 
App.)  197. 

Pennsylvania. — Cherry  Tp.  v.  Marion 
Tp.,  96  Pa.  St.  528;  Westmoreland 
County  V.  Conemaugh,  34  Pa.  St.  231; 
Hoag  V.  Allegheny  City,  21  Pittsb.  L. 
J.  (Pa.)  46. 

Washington. —  Starke  v.  Jenkins,  i 
Wash.  Ter.  421;  Seattle,  etc.,  R.  Co. 
V.  O'Meara,  4  Wash.  17. 

Other  States. — Clutter  v.  Riddle,  124 
Ind.  500;  Helena  First  Nat.  Bank  v. 
McAndrews,  7  Mont.  434;  Brown  v. 
Coal  Co.,  48  Ohio  St.  543;  Morell  v. 
Massa,  i  Kan.  224;  Rose  v.  Tyrell,  25 
Wis.  563;  Gardner  v.  Ingram,  82  Ala. 
339;  Ruff  V.  Hand  (Arizona,  1890),  24 
Pac.  Rep.  257;  Forest  v.  Stephens,  21 
W.  Va.  316;  Giesing  v.  Schowengerdt, 
24  Mo.  App.  554;  Dusing  v.  Nelson,  6 
Colo.  39. 

United  States.— WaXih  v.  U.  S.  23 
Ct.  CI.  i;  Fowler  v.  Hamill,  139  U. 
S.  549;  Story  V.  Black,  119  U.  S.  235. 

Without  Delay.  —  Where  an  appeal 
must  be  taken  "without  delay"  it 
must  be  taken  in  a  reasonable  time. 
Fleet  V.  State  (Md.,  1891),  21  Atl.  367; 
State  V.  Bowers,  65  Md.  364;  State  v. 
Long,  65  Md.   365;  Clark   v.  State,  68 


Md.  181;  Snowden  v.  State,  69  Md. 
210;  State  V.  Baer,  70  Md.  545.  Forty- 
nine  days  was  construed  an  un- 
reasonable delay  in  one  case,  Fleet  v. 
State  (Md.,  1891),  21  Atl.  Rep.  367; 
twenty-one  days  in  another,  State  v. 
Bowers,  65  Md.  363. 

Statutes  requiring  an  appeal  to  be 
taken  "when  the  decision  is  made" 
intend  a  reasonable  time  thereafter, 
Farney  v.  Goodhue,  3  Ind.  247;  and 
in  that  case  it  was  declared  that  the 
appellate  court  could  not  say  from  the 
dates  alone  that  two  days  constituted 
an  unreasonable  time. 

Adjournment  before  Expiration  of 
Time. — Where  a  motion  to  grant  an  ap- 
peal may  be  made  within  ten  days 
after  sentence  is  passed,  and  the  court 
adjourns  before  the  expiration  of  the 
tenth  day,  a  motion  on  the  day  of  its  re- 
opening is  in  time.  State  v.  Estoup, 
39  La.  Ann.  906. 

After  "  Kext  Setsion." — Where  a  stat- 
ute allows  an  appeal  to  be  taken 
before  the  "  next  session  "  of  the  ap- 
pellate court,  an  appeal  is  too  late 
taken  on  the  first  day  of  the  session 
after  its  commencement.  Webster  v. 
Androscoggin  County,  64  Me.  436. 

Construction  of  Statutes.  —  Statutes 
conferring  a  right  of  appeal  will  not 
be  construed  to  give  an  unlimited 
right  of  appeal  in  any  case  unless 
they  are  susceptible  of  no  other  con- 
struction. Jarvis  v.  Hamilton,  37 
Wis.  88;  Parker  v.  McAvoy,  36  Wis. 
322. 

Special  Statute. — If  the  case  is  not 
embraced  within  the  general  statutes 
limiting  the  time  and  conditions  of 
appeal,  the  particular  statute  under 
which  the  appeal  is  taken  governs. 
Webb  V.  Simpson,  105  Ind.  327. 

Court  Always  Open. — Where  a  con- 
stitutional or  statutory  requirement 
provides  that  an  appellate  court  shall 
be  always  open  for  transaction  of 
business,  there  are  no  terms;  and 
statutes  or  rules  of  practice  requiring 
causes  to  be  filed  within  a  certain  time 
before  the  next  succeeding  term  are 
void.  Skagit,  etc.,  Co.  v.  Cole,  i 
Wash.  330. 

"Sitting"  of  Court. — Where  statutes 
allow  an  appeal  on  motion  if  made 
during   the    "sitting"   at   which    the 
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complied  with  ;  the  court  cannot  engraft  any  exceptions  on  the 
statute  nor  admit  any  excuse  for  failure  to  comply  with  its  re- 
quirements, and  unless  an  appeal  is  taken  within  the  statutory 
period,  the  court  has  no  jurisdiction  and  the  appeal  is  void  for  all 
purposes,*  and  will  be  dismissed  either  on  motion  of  appellee  or 


decision  is  made,  "sitting"  is  not 
equivalent  to  term.  The  motion  must 
be  entered  before  the  court  adjourns 
for  the  day.  Costigan  v.  Bond,  65 
Md.  122. 

Time  of  Order. — Where  statutes  re- 
quire an  appeal  to  be  taken  when  the 
order  is  granted,  the  period  of  two  days 
after  the  order  was  granted  was  held 
within  time  under  unusual  circum- 
stances. Michigan  Cent.  R.  Co.  v. 
Northern  Indiana  R.  Co.,  3  Ind.  239. 

Affirmation  of  Judgment. — Where  an 
order  for  a  new  trial  was  granted  by 
a  justice  of  the  peace,  and,  after  hear- 
ing it,  he  affirmed  the  prior  judgment 
— held,  time  of  appeal  ran  from  the  last 
judgment.  Bovvers  v.  McNult,  5 
Blackf.  (Ind.)  231. 

Term. — A  statute  requiring  an  ap- 
peal to  be  taken  to  the  next  term  of 
court  means  the  term  next  after  ad- 
journment sine  die.  Moodie  v.  Van 
Dyke,  4  Yeates  (Pa.)  512. 

Summons  in  Error. — If  a  summons  in 
error  is  issued  within  the  statutory 
time  for  taking  an  appeal,  service 
after  the  time  has  expired  is  good. 
Hendrickson  v.  Sullivan,  28  Neb.  790; 
Rogers  v.  Redick,  10  Neb.  332;  Bemis 
V.  Rogers,  8  Neb.  149. 

An  alias  summons  is  bad  issued  after 
the  expiration  of  the  statutory  period. 
Baker  v.  Sloss,  13  Neb.  230;  Republi- 
can Valley  R.  Co.  v.  Sayer,  13  Neb. 
280. 

In  Kansas  a  proceeding  in  error  is 
not  begun  merely  by  filing  a  proceed- 
ing in  error.  A  summons  should 
be  issued  or  a  waiver  of  summons 
filed.  Jewell  v.  Simpson,  38  Kan. 
3^2. 

Notice  of  Intention. — Where  the  stat- 
ute prescribes  that  notice  of  inten- 
tion to  sue  out  a  writ  of  error  shall  be 
given  for  a  certain  number  of  days, 
it  must  begin  within  the  time  pre- 
scribed for  suing  out  the  writ  of  error 
from  final  judgment.  Chester  v.  Fos- 
ter, go  Tenn.  515. 

1.  Alabama. — McDade  z/.  McDade,  56 
Ala.  598;  Cawlfield  v.  Brown,  45  Ala. 
552;  Mitchell  V.  Duncan,  95  Ala.  192; 
Lanier  v.  Russell,  74  Ala.  364;  Gard- 
ner V.  Ingram,  82  Ala.  339. 


Arizona. — Ruff  v.  Hand  (Arizona, 
1890),  24  Pac.  Rep.  257;  Zeckendorf  z/. 
Zeckendorf,  i  Arizona  401. 

California. — In  re  Westerfield's  Es- 
tate, 96  Cal.  113;  In  re  Backus's  Es- 
tate, 95  Cal.  671;  In  re  Heldt's  Estate, 
98  Cal.  553;  Warner  v.  Darrow,  91 
Cal.  309;  Heilbron  v.  Fowler  Switch 
Canal  Co.,  75  Cal.  426;  Lowrie  v. 
Salz,  75  Cal.  349;  Heilbron  v.  Center- 
ville,  etc..  Irrigation  Ditch  Co.,  76 
Cal.  8;  Gray  v.  Winder,  77  Cal.  526; 
Dominques  v.  Mascotti,  74  Cal.  269; 
Mogk  V.  Peterson,  75  Cal.  496;  Peck 
V.  Courtis,  31  Cal.  209;  Smith  v. 
Christian,  47  Cal.  18;  Bornheimer  v. 
Baldwin,  42  Cal.  27;  Brandon  v., 
Whitney,  54  Cal.  585;  Douglass  v. 
Fulda,  54  Cal.  589;  McCourtney  v. 
Fortune,  42  Cal.  387;  Lower  v.  Knox, 
ID  Cal.  480;  Towdy  v.  Ellis,  22  Cal. 
650;  Peck  V.  Vandenberg,  30  Cal.  11; 
Hihn  V.  Peck,  30  Cal.  2S0;  Thompson 
V.  Connolly,  43  Cal.  636;  Weyl  v.  So- 
noma Valley  R.  Co.,  69  Cal.  202;  Gray 
V.  Palmer,  28  Cal.  416;  Tillman  v. 
Averett,  82  Cal.  576;  Romine  v. 
Cralle,  80  Cal.  626. 

Colorado. — Brown  v.  Willoughby,  5. 
Colo,  i;  Freas  v.  Townsend,  i  Colo. 
86;  Eyster  v.  Gaff,  2  Colo.  225;  Breed 
V.  Central  First  Nat.  Bank,  3  Colo, 
470. 

Illinois. — Sholty  v.  Mclntyre,  136, 
111.  35;  Stevenson  v.  Westfall,  18  111. 
209;  Bertrand  v.  Taylor,  87  111.  235;; 
McClure  v.  Walker,  103  111.  544. 

Indiana. —  McLaughlin  v.  State,  66 
Ind.  193;  Reed  v.  State,  66  Ind.  70; 
Lichtenfels  v.  State,  53  Ind.  161;  Jen- 
kins V.  Corwin,  55  Ind.  21;  Long  v. 
Emery,  49  Ind.  200;  McClintock  v. 
Theiss,  74  Ind.  200;  Joyce  v.  Dickey, 
104  Ind.  183;  Johnson  v.  Stephenson, 
104  Ind.  368;  Wright  v.  Manns,  iii 
Ind.  422;  Webb  v.  Simpson,  105  Ind. 
327;  Day  V.  Huntington  School  City, 
78  Ind.  280;  McAllister  v.  State,  81 
Ind.  256. 

Iowa.  —  Oppenheimer  v.  Barr,  71 
Iowa  525;  De  Wolfe  v.  Taylor,  71 
Iowa  648;  McNider  v.  Sirrine,  84  Iowa 
58;  Hammond  v.  Wolf,  78  Iowa  227; 
Gleason  v.  Collett,  77  Iowa  448; 
Ritchey  v.  Fisher,  85  lo'wa  560. 
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on  the  appellate  court's  own  motion.     In  such  case  the  court  has 


Kansas. — State  v.  McFarland,  38 
Kan.  664;  Atchison,  etc.,  R.  Co.  v. 
Dougan,  39  Kan.  181;  Kuhnert  v. 
Conde,  39  Kan.  265;  Byington  v. 
Quinton,  45  Kan.  88;  Sanford  v. 
Weeks,  50  Kan.  339;  Dowell  v.  Car- 
ruthers,  26  Kan.  720. 

Louisiana. — State  v.  Judges,  37  La. 
Ann.  372;  Webb  v.  Keller,  35  La. 
Ann.  930;  Charles  v.  Board  of  Liquida- 
tion, 37  La.  Ann.  176;  State  v.  Lequra, 
39  La.  Ann.  6S3. 

Maryland. —  Dorsey  v.  Dorsey,  4 
Har.  &  J.  (Md.)  215;  Andrews  v.  Bos- 
ley,  6  Har.  &  J.  (Md.)  99;  Clark  v. 
State,  68  Md.  181;  Strike  v.  McDonald, 
2  Har.  &  G.  (Md.)  191;  Prout  v.  Berry, 
12  Gill  &  J.  (Md.)  285;  Glenn  v. 
Chesapeake  Bank,  3  Md.  475;  Wheeler 
V.  Stone,  4  Gill  (Md.)  38;  Porter  v. 
Timanus,  12  Md.  283;  Fleet  v.  State 
(Md.,  1S91),  21  Atl.  Rep.  367. 

Massachusetts. — Greely  v.  Page,  156 
Mass.  47;  Briggs  v.  Barker,  145  Mass. 
287. 

Michigan.  —  Moore  v,  Ellis,  18 
Mich.  77;  People  v.  Van  Wagner,  51 
Mich.  171;  Borden  v.  Peoria,  etc.,  F. 
Ins.  Co.,  14  Mich.  232;  Teller  v.  Wil- 
lis, 12  Mich.  384. 

Missouri.  —  Schnaider's  Brewing 
Co.  V.  Lewie,  41  Mo.  App.  585;  Cis- 
sell  V.  Cissell,  77  Mo.  371;  Randolph 
V.  Mauck,  78  Mo.  468;  Bird  t*.  Thomp- 
son (Mo.,  1888),  7  S.  W.  Rep.  279; 
Webster    v.    Spindler,    36    Mo.    App. 

355. 

Nebraska. — Witte  v.  Gilbert,  10  Neb. 
539;  Brunck  v.  Wood,  33  Neb.  639; 
Lincoln  Brick,  etc..  Works  v.  Hall,  27 
Neb.  874;  Miller  w.  Camp  (Neb.,  1890), 
44  N.  W.  Rep.  486. 

New  York. — Lavelle  v.  Skelly,  24 
Hun  (N.  Y.)  642;  Clapp  v.  Hawley,  97 
N.  Y.  610;  De  Freest  v.  Troy,  34  Hun 
(N.  Y.)  580. 

Tennessee. — Douglass  v.  Nequelona, 
88  Tenn.  769;  Hardin  v.  Watson,  85 
Tenn.  593. 

Texas. — International,  etc.,  R.  Co. 
V.  State,  75  Tex.  356;  Livingston  v. 
State,  70  Tex.  393. 

Virginia. — Jordan  v.  Cunningham, 
85  Va.  418;  Thompson  v.  Carpenter, 
88  Va.  702;  Kern  v.  Wyatt,  89  Va. 
885. 

Wisconsin. — Jarvis  v.  Hamilton,  37 
Wis.  87;  Williams  v.  Field,  2  Wis,  421 ; 
Punch  V.  New  Berlin,  20  Wis.  189; 
Corwith    V.   State  Bank,  18  Wis.  560; 


Couldren  v.  Caughey,  29  Wis.  317; 
Orton  V.  Noonan,  32  Wis.  220. 

Utah. — Brough  v.  Richards  (Utah, 
1890),  23  Pac.  Rep.  673;  Mount  v. 
Simons,  3  Utah  230. 

Other  States. —  Van  Pelt  v.  Home 
Building,  etc.,  Assoc,  87  Ga.  370; 
Houston  V.  Ducker,  86  Ky.  123;  Web- 
ster V.  Androscoggin  County,  64  Me. 
436;  Blessing  v.  Sias,  7  Mont.  103; 
State  V.  District  Ct.,  49  N.  J.  L.  537; 
Bager  v.  Daniel,  82  N.  Car.  46S;  Davis 
V.  Vaughan,  7  S.  Car.  342;  Hubbard 
V.  Yocum,  30  W.  Va.  740;  Kenyon  v. 
Probate  Court,  17  R.  I.  652.     • 

United  States. — U.  S.  v.  Curry,  6 
How.  (U.  S.)  106;  Radford  v.  Folsom, 
123  U.  S.  725. 

Indiana. — The  Code  of  Indiana,  g§ 
2454,  2455,  authorizing  appeals  in 
matters  relating  to  decedent  estates 
to  be  taken  from  the  Circuit  Court 
within  a  prescribed  time,  is  appli- 
cable to  cases  where  the  probate 
jurisdiction  of  the  Circuit  Court  is  in- 
volved, but  does  not  govern  appeals  in 
actions  authorized  by  the  code  not  in- 
volving the  exercise  of  the  probate 
jurisdiction  of  the  court.  Mason  v. 
Roll,  130  Ind.  260;  Koons  v.  Mellett, 
121  Ind.  585;  Simmons  v.  Beazel,  125 
Ind.  362. 

An  appeal  from  a  decree  in  a  suit 
brought  by  an  executor  to  quiet  title 
derived  under  his  testator's  will,  is  not 
within  the  statutory  limitations  of  the 
Decedent's  Estate  Act.  Mason  v.  Roll, 
130  Ind.  260.  Nor  an  action  by  a  per- 
sonal representative  to  recover  on  a 
note  given  to  the  decedent.  Merritt 
V.  Straw  (Ind.,  1893),  33  N.  E.  Rep. 
657- 

Rev.  Stat.  Indiana  (Elliott's  Supp.) 
§  417,  which  provides  that  an  ap- 
peal bond  shall  be  filed  within  ten 
days  after  the  decision  appealed  from 
is  rendered,  providing  that  the  tran- 
script shall  be  filed  within  thirty  day? 
after  filing  the  bond,  allows  forty 
days  in  all  within  which  to  file  the 
transcript,  and  the  filing  of  the  bond 
within  ten  days  does  not  shorten  the 
time.  Simons  v.  Simons,  129  Ind. 
248;  Yearley  v.  Sharp,  96  Ind.  469; 
McCurdy  v.  Love,  97  Ind.  62;  Brown- 
ing V.  McCracken,  97  Ind.  279;  Miller 
V.  Carmichael,  98  Ind.  236. 

Illinois. — The  statute  limiting  time 
when  a  writ  of  error  may  be  sued  out 
in  an  appeal  to  the  Supreme  Court,  ap- 
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no  power  to  make  any  other  order  than  that  of  dismissal ;  it  can- 
plies    also    to  appeals  from    decrees 
of  the  appellate  courts.     McClure  v. 
Walker,  103   111.  544  (two  judges  dis- 
senting). 

Five-year  Limitation. — Five-year  lim- 
itation applies  only  where  the  writ  of 
error  is  a  writ  of  right.  Ellis  v.  Von 
Ach.  14  111.  App.  194. 

Kentucky  —  Penal  Code.  —  In  penal 
cases  an  appeal  must  be  taken  at  the 
term  at  which  judgment  is  rendered. 
No  summons  is  necessary.  Com.  v. 
Adams.  16  B.  Mon.  (Ky.)  338;  Com.  v. 
McCready,  2  Mete.  (Ky.)  376. 

Maryland — In  Criminal  Cases. — Stat- 
utes defining  the  time  for  appeal  in 
criminal  cases  apply  equally  to  the 
state  and  the  prisoner.  State  v. 
Bowers,  65  Md.  363. 

Fraud. — Where  it  is  shown  that  an 
order,  decree,  or  judgment  was  ob- 
tained by  fraud, the  appeal  will  be  valid 
if  taken  within  the  statutory  period 
after  the  discovery  of  the  fraud. 
Oliver  v.  Palmer,  11  Gill  &  J.  (Md.) 
143;  United  Lines  Tel.  Co.  v.  Stevens, 
67  Md.  156. 

Florida.  —  Under  the  practice  of 
Florida  twenty-five  days  must  elapse 
between  the  issuing  of  a  writ  of  error 
and  the  first  day  of  the  term  of  the  Su- 
preme Court  to  which  it  is  returnable. 
Driggs  V.  Higgins,  19  Fla.  103. 

Where  appellee  moves  to  dismiss  an 
appeal  on  appellant's  failure  to  file  a 
petition  of  appeal  within  the  statutory 
period,  the  appellant  may  move  for 
leave  to  file  the  petition  nunc  pro  tunc, 
and  where  accompanied  with  a  suffi- 
cient petition  the  motion  may  be 
granted  on  terms.  Weston  v.  Moody, 
29  Fla.  169. 

In  Criminal  Cases. — In  criminal  cases 
there  is  no  limitation  of  time  restrict- 
ing a  convicted  party  from  taking  a 
writ  of  error.  It  may  be  sued  out 
even  after  the  judgment  or  sentence 
has  been  executed.  Millers.  Slate,  15 
Fla.  575. 

MisBOori. — In  Missouri,  under  §3712 
Rev.  Stat.,  appeals  must  be  made  dur- 
ing the  term  at  whiah  judgment  is  ren- 
dered. The  bill  of  exceptions  under 
the  practice  of  the  court  may  be  filed 
after  the  expiration  of  the  terra  by 
agreement  of  parties  or  consent  of 
court,  but  not  the  appeal  bond  and 
affidavit  for  appeal.  Brown  v.  St. 
Louis,  etc.,  R.  Co.,  83  Mo.  478. 

Justice's  Court. — Where  the  time  to 


take  an  appeal  has  expired,  the  case 
can  only  be  brought  into  the  Circuit 
Court  by  mandamus.  The  justice  of 
the  peace  has  no  power  to  excuse  a 
failure  to  appeal  within  the  time  pre- 
scribed by  law.  Union  Sav.  Assoc,  v. 
Keisker,  8  Mo.  App.  232. 

Michigan. — Where  proofs  are  taken 
in  open  court  either  party  has  forty 
days  from  the  settlement  of  the  case 
in  which  to'  appeal,  provided  forty  or 
more  days  have  elapsed  since  the  en- 
try of  the  decree.  Love  v.  Francis,  63 
Mich.  181;  Gale  v.  Gould,  40  Mich.  62. 

Iowa. — The  Iowa  Code,  §g  3019,  3020, 
which  requires  an  attachor  to  take  an 
appeal  from  an  order  discharging  the 
attachment  within  two  days,  is  manda- 
tory only  for  the  purpose  of  preserv- 
ing the  attachment  lien.  For  other 
purposes  an  appeal  may  be  taken 
within  the  general  statutory  limitation 
of  time.  Mum  v.  Shannon,  86  Iowa 
363- 

Garnishment.  —  An  attachment  of 
property  in  the  hands  of  a  garnishee  is 
governed  by  the  same  sections  of  code. 
Farwell  v.  Tiffany,  82  Iowa  405. 

North  Carolina. — Section  876,  Code  N. 
Car.,  which  provides  that  an  appeal 
may  be  taken  in  fifteen  days  after  no- 
tice of  judgment  where  "  the  process 
is  not  personally  served,"  applies  only 
to  cases  where  notice  is  served  by  pub- 
lication. Clark  V.  Deloach  Mills  Mfg. 
Co.,  no  N.  Car.  in;  King  v.  Wilming- 
ton, etc.,  R.  Co.,  112  N.  Car.  318. 

Tennessee. — Where  statutes  provide 
(see  M.  &  V.  Code,  Tenn.  (1884),  § 
3896)  that  a  party  must  give  a  certain 
number  of  days'  notice  to  the  adverse 
party  of  the  intention  to  apply  for  a 
writ  of  error,  the  notice  must  be  given 
within  the  statutory  time  for  taking  an 
appeal  from  the  judgment  rendered. 
Chester  v.  Foster,  90  Tenn.  515. 

Louisiana. — Where  appellant  has  ob- 
tained an  order  for  both  a  suspensive 
and  a  devolutive  appeal,  his  failure  to 
perfect  the  suspensive  appeal  is  not  an 
abandonment  of  his  right  to  perfect 
the  devolutive.  Bowie  v.  Davis,  33 
La.  Ann.  345;  Verges  v.  Gonzales,  33 
La.  Ann.  410;  State  v.  Baton  Rouge,  35 
La.  Ann.  iro8. 

In  Utah  and  California  the  objection 
that  the  evidence  is  insufficient  to 
justify  the  findings  and  decision,  can- 
not be  raised  on  appeal  from  a  judg- 
ment and  order  refusing  a  new  trial 
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not  inquire  into  the  jurisdiction  of  the  lower  court.* 


unless  the  appeal  is  taken  within  sixty 
days  from  the  rendition  of  judgment. 
Ryan,  etc.,  Cattle  Co.  v.  Murdock,  8 
Utah  497;  Brough  v,  Mighell,  6  Utah 
317;  Hanks  v,  Matthews,  8  Utah  181; 
Childs  V.  Kincaid  (Cal.,  1892),  30  Pac. 
Rep.  525;  Fairchild  ir.  Daten,  38  Cal. 
286;  Palmdale  Irrigation  Dist.  v. 
Rathke,  91  Cal.  538. 

1.  Cissell  V.  Cissell,  77  Mo.  371; 
Weatherly  v.  Jackson,  3  S.  Car.  228; 
Scott  V.  Pratt,  9  S.  Car.  82;  Kibler 
V.  Mcllwain,  12  S.  Car.  555;  Bran- 
dow  V.  Whitney,  54  Cal.  585;  Douglas 
V.  Fulda,  54  Cal.  589;  Wells  v.  An- 
thony, 35  Cal.  696;  Holtzclaw  v.  Ware, 
34  Ala.  307;  Soloman  v.  Fuller,  13 
Nev.  276.  See  infra.  Dismissal  of 
Appeal. 

Expiration  of  the  time  for  taking 
an  appeal  may  in  Indiana  either  be 
pleaded  in  bar  of  the  appeal  or  by  mo- 
tion to  dismiss.  Day  v.  Huntington 
School  City,  78  Ind.  280;  Crawford  v. 
Prairie  Creek  Ditching  Assoc,  44  Ind. 
361. 

A  motion  to  dismiss  is  the  proper 
procedure  where  special  pleading  is 
not  allowable.  Willoughby  v.  George, 
5  Colo.  80. 

No  Appeal  from  Refusal  to  Dismiss. — 
No  appeal  can  be  taken  from  a  refusal 
of  a  circuit  judge  to  dismiss  the  appeal 
because  notice  was  not  served  in 
time.     Allen  v.  Allen,  13  S.  Car.  512. 

Where  Some  of  Several  Appellants  are 
Barred. — Where  the  statute  has  run 
against  some  of  the  appellants,  the  ap- 
pellate court  may  strike  their  names 
from  the  record  and  proceed  to  de- 
termine the  appeal  as  to  those  not 
barred.  Hawkins  z/.  Hawkins,  28  Ind. 
66;  McEndree  t*.  McEndree,  12  Ind.  97. 

Person  Made  Party  after  Rendition  of 
Judgment. — If  a  person  in  interest  is 
made  a  party  after  the  rendition  of  a 
judgment  or  decree,  the  statute  begins 
to  run  against  him  from  the  date  of 
the  rendition  of  the  decree,  and  not 
from  the  date  of  the  order  making  him 
a  party.  Thomas  v.  Dumas,  30  Ala. 
83  ;  Binford  v.  Binford,  22  Ala.  682  ; 
Boykin  v.  Kernochan,  24  Ala.  697. 

The  infancy  of  the  person  made  a 
party  does  not  affect  the  rule.  Binford 
V.  Binford,  22  Ala.  682. 

Settlement  of  Case. — When  the  time 
to  appeal  from  the  final  judgment  has 
expired,  the  right  to  have  a  case  and 
exceptions  settled  and  to  move  for  a 


new  trial  is  presumptively  gone.   Rich- 
ardson V.  Rogers,  37  Minn.  461. 

Making  New  Parties. — Persons  who 
desire  to  become  parties  to  an  appeal 
must  apply  to  be  made  parties  within 
the  statutory  period  for  taking  the 
appeal.     Eyster  v.  Gaff,  2  Colo.  225. 

joint  Appellants. — And  where  an  ap- 
pellant proceeds  against  two  or  more 
appellees  he  must  proceed  against  all 
within  the  statutory  time.  Burke  v. 
Taylor,  45  Ohio  St.  444. 

Bills  of  Review. — The  statutory  time 
within  which  an  appeal  can  be  taken 
applies  to  bills  of  review  unless  special 
provision  is  made  for  them,  Pfeltz  v. 
Pfeltz,  I  Md.  Ch.  455;  and  to  appeals 
from  minor  courts  generally,  Goings 
V.  Mills,  I  Ark.  11. 

Residency. — A  railroad  company  is  a 
resident  of  the  county  through  which 
it  runs,  so  as  to  affect  it  with  the  pro- 
vision of  the  statute  limiting  the  time 
within  which  such  residents  may  ap- 
peal. Crutsinger  v.  Missouri  Pac.  R. 
Co.,  82  Mo.  64. 

Defaulting  Defendants.  —  Defaulting 
defendants  must  exercise  the  right  of 
appeal  within  the  statutory  limitations. 
Gimmy  v.  Doane,  22  Cal.  635. 

In  Criminal  Action. — An  appeal  by  a 
prosecutor  in  a  criminal  action  from  a 
judgment  against  him  for  costs  is  an 
appeal  in  a  criminal  action,  and  gov- 
erned by  statutory  limitations  control- 
ling appeals  therefrom.  State  z/.  Hodg- 
son, 79  Iowa  462. 

United  States  Courts.  —  The  Circuit 
Court  may  allow  a  cross-appeal,  sign  a 
citation,  and  approve  a  bond  within  the 
two  years  allowed  by  statute  for  taking 
an  appeal  from  a  decree,  although  the 
record  has  been  removed  to  the  Su- 
preme Court.  Farrar  v.  Churchill,  135 
U.  S.  609. 

Appeals  are  subject  to  the  same 
rules,  regulations,  and  restrictions  as 
are  or  may  be  prescribed  by  law  in 
cases  of  writs  of  error.  Farrar  v. 
Churchill,  135  U.  S.  6og. 

Effect  of  Statutory  Changes. — A  statute 
changing  the  limitation  of  time  in 
which  to  appeal  affects  all  cases  as  to 
which  the  time  prescribed  by  the  su- 
perseded statute  had  not  expired.  The 
time  begins  to  run  from  the  date  of  the 
passage  of  the  superseding  act.  Bailey 
V.  Kincaid,  57  Hun(N.  Y.)  516. 

By  Creditors. — When  a  statute  allows 
a  party  a  defined  time  within  which  to 


243 


Formal  Bequisites  to 


APPEALS. 


Transfer  of  Cause. 


Waiver.— As  the  statutory  time  is  deemed  jurisdictional,  it  is  gen- 
erally held  that  an  express  or  implied  consent  of  parties  cannot 
validate  an  appeal  taken  beyond  its  termination.  This  is  so 
because  the  statute  is  not  for  the  benefit  of  the  party  to  the  record 
alone,  but  for  the  public  good  and  the  orderly  administration  of 
justice.*  In  New  York,  however,  the  contrary  is  held  and  the 
appeal  may  be  maintained.* 

(2)  Extension  of  Time. — No  court  or  judge  can  extend  the 
statutory  time  for  taking  an  appeal,  except  where  the  statute 
so  authorizes.'     Where  the  time  is  fixed  by  a  rule  of  the  ap- 


appeal  from  an  order  after  its  entry, 
creditors  who  become  parties  to  a 
creditor's  bill  six  months  after  the 
entry  of  an  appealable  order  cannot 
take  an  appeal  therefrom,  as  they  oc- 
cupy no  better  position  than  those  who 
were  parties  at  the  time  of  entry. 
McKinnon  v.  Wolfenden  (N.  Y.,  1890), 
47  N.  W.  Rep.  436. 

Demurrer. — Where  a  demurrer  to  a 
complaint  is  overruled,  and  the  defend- 
ant, standing  on  his  demurrer,  refuses 
to  answer  or  plead  further,  and  judg- 
ment is  entered  against  him  at  a  subse- 
quent dayof  theterm,an  appeal  may  be 
taken  from  such  judgmental  anytime 
within  six  months  after  its  rendition. 
Hendy  Mach.  Works  v.  Portland  Sav. 
Bank  (Oregon),  24  Oregon  60. 

Presumption. — Where  the  time  for  a 
nonresident  to  appeal  was  twenty  days, 
and  for  a  resident  ten  days,  it  was 
held  that  where  the  lower  court  had 
decided  an  appeal  to  have  been  taken 
in  time  it  would  be  presumed  that  the 
appellant  was  a  nonresident,  the  rec- 
ord showing  nothing  to  the  contrary, 
and  the  appeal  being  taken  after  the 
ten  days  had  elapsed.  Webster  v. 
Spindler,  36  Mo.  App.  355. 

And  generally,  where  no  objection 
is  made  in  the  Circuit  Court,  on  appeal 
from  a  justice,  it  will  be  presumed  in 
the  higher  court  that  the  appeal  was 
timely.  Maxam  v.  Wood,  4  Blackf. 
(Ind.)  297. 

Date  of  Appeal  Bond. — Where  the  rec- 
ord is  silent,  the  suit  will  be  dismissed 
if  the  appeal  bond  was  dated  after  ex- 
piration of  the  statutory  period  for  ap- 
pealing. Erskine  v.  Onyett,  11  Ind. 
335. 

And  where  the  record  shows  the 
bond  filed  in  time,  the  appeal  will  not 
be  dismissed  although  there  is  no 
other  record  of  the  time  when  taken. 
Malaby  v.  Hinkston,  4  Blackf.  (Ind.) 
127. 

1.  Kenyon  v.  West  Greenwich  Pro- 


bate Ct.,  17  R.  I.  652;  Dayw.  Hunting- 
ton School  City,  78  Ind.  280;  Flory  v. 
Wilson,  83  Ind.  391 ;  Jackson  v.  Haisly, 
27  Fla.  205  ;  Cogswell  v.  Hogan,  i 
Wash.  4;  Wallace  v.  Carter,  30  S.  Car. 
610;  Callahan  z/.  Portland,  etc.,  R.  Co., 
17  Oregon  556  ;  Hopper  v.  Jones,  64 
Md.  578  ;  Randolph  v.  Mauck,  78  Mo. 
468. 

Bule  of  Court.  —  Neither  can  they 
waive  a  rule  of  court  dete.  inining  he 
time  in  which  an  appeal  may  be  per- 
fected.   Clark  V.  State,  68  Md.  181. 

Appeal  from  Justice  of  Peace. — A  fail- 
ure to  take  an  appeal  from  a  court  of  a 
justice  of  the  peace  to  a  Circuit  Court 
has  been  held  to  deprive  the  Circuit 
Court  of  jurisdiction,  although  both 
parties  appear  without  objection. 
Whitehead  v.  Cole,  49  Mo.  App.  429  ; 
Robinson  v.  Walker,  45  Mo.  117; 
Moore  v.  Minkler,  3  Mo.  App.  596 ; 
Bauer  v.  Cabanne,  11  Mo.  App.  114; 
McQuoid  V.  Lamb,  19  Mo.  App.  153  ; 
Ewing  V.    Donnelly,   20  Mo.   App.    6. 

2.  Bagley  v.  Jennings,  58  Hun  (N.  Y. ) 
57;  Pearson  z/.  Lovejoy,  53Barb.(N.  Y.) 
407;  Stubbs  V.  Stubbs,  11  N.  Y.  Wkly. 
Dig.  244;  Pickersgill  v.  Read,  7  Hun 
(N.  Y.)  636;  Jacobs  v.  Morange,  i  Daly 
(N.  Y.)  523;  Struver  v.  Ocean  Ins.  Co., 
9  Abb.  Pr.  (N.  Y.  C.  PI.)  23;  Staats  v. 
Garrett,  21  N.  Y.  Wkly.  Dig.  39,  af- 
firmed q,%  N.  Y.  630  ;  Durant  v.  Abend- 
roth,  53  N.  Y.  Super.  Ct.  21. 

By  Admission  of  Service. — The  admis- 
sion of  due  service  of  notice  of  appeal 
is  a  waiver  of  the  objection  that  it  was 
not  served  within  the  time  to  appeal. 
Struver  v.  Ocean  Ins.  Co.,  9  Abb.  Pr. 
(N.  Y.  C.  PI.)  23. 

By  Stipulation.  —  A  stipulation  ex- 
tending the  time  to  serve  a  case  on 
appeal  was  held  a  waiver  of  notice  of 
entry  of  judgment,  and  that  the  appeal 
was  well  brought.  Staats  v.  Garrett, 
21  N.  Y.  Wkly.  Dig.  39. 

3.  Alabama. — Gardner  v.  Ingram,  82 
Ala.  339. 
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pellate  court  it  may  be  extended  at  discretion  ;  *  but  good  cause 
must  be  shown  by  the  appellant  in  his  application  to  extend.* 

Belief  against  Accident. — The  prevailing  doctrine  is  that  an  appel- 
late court  cannot  relieve  an  appellant  from  the  effect  of  misfort- 
une, accident,  or  mistake.^  Unless  the  statutes  expressly  author- 
ize relief,  therefore,  the  appellant's  right  of  appeal  lapses  with  the 
expiration  of  the  statutory  period  beyond   recall.'*     In  Indiaiia, 


Missouri. — Beckman  v.  Phoenix  Ins. 
Co.,  49  Mo.  App.  343;  Childs  v. 
Childs,  II  Mo.  App.  395;  Hansford  v. 
Hansford,  34  Mo.  App.  271;  Salis- 
bury V.  Salisbury,  92  Mo.  683;  State 
V.  Lewis,  71  Mo.  170;  Union  Sav. 
Assoc.  V.  Keisker,  8  Mo.  App.  232. 

Nebraska. — Fitzgerald  v.  Brandt,  36 
Neb.  683;  Carlow  v.  Aultman,  28 
Neb.  672. 

AVw  York. — Salles  v.  Buttes,  27  N. 
Y.  638;  Lavelle  v.  Skelly,  24  Hun  (N. 
Y.)  642;  Clapp  V.  Hawley,  99  N.  Y. 
610;  Miller  v.  Shall,  67  Barb.  (N.  Y.) 
446;  Morrison  v.  Morrison,  16  Hun 
(N.  Y.)  507;  Fry  v.  Bennett,  16  How. 
Pr.  (N.  Y.  Super.  Ct.)385;  People  v. 
Eldridge,  7  How.  Pr.  (N.  Y.)  108; 
Bryant  v.  Bryant,  4  Abb.  Pr.  N.  S. 
(N.  Y.  Super.  Ct.)  138;  Sherwood  v. 
Pratt,  II  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  115;  Westcott  V.  Piatt,  i  Code 
Rep.  (N.  Y.)  100;  Enos  v.  Thomas,  5 
How.  Pr,  (N.  Y.  Supreme  Ct.)  361; 
Lindsley  v.  Almay,  i  Code  Rep.  N.  S. 
(N.  Y.)  139;  Yxy  V.  Bennett,  7  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  352;  Sherman 
V.  Wells,  14  How.  Pr.  (N.  Y.  Supreme 
Ct.)  522;  Renouil  v.  Harris,  2  Sandf. 
(N.  Y.)64i;  Kelly  v.  Sheehan,  76  N. 
Y.  325- 

South  Carolina. — Scurry  z*.  Coleman, 
14  S.  Car.  166;  Davis  v.  Vaughan,  7  S. 
Car.  342. 

Tennessee.  —  Davis  v.  Wilson,  85 
Tenn.  383;  Hardin  v.  Watson,  85 
Tenn.  593. 

Utah.  —  Ryan,  etc..  Cattle  Co.  v. 
Murdock,  8  Utah  497;  Brough  v. 
Richards  (Utah,    1890),   23    Pac,   Rep. 

673- 

Other  States. — Stevenson  v.  West- 
fall,  18  111.  209;  American  Accident 
Co.  V.  Reigart,  92  Ky.  142;  Louisville, 
etc.,  R.  Co.  V.  Boland,  70  Ind.  595; 
Whitaker  v.  Sparkman,  30  Fla.  347; 
Burns  v.  Phinney,  53  Minn.  431. 

United  States. — Caillot  v.  Deetken, 
113  U.  S.  213;  Walsh  V.  U.  S.,  23  Ct. 
CI.  I. 

Time  for  Perfecting  an  Appeal. — So  an 
{"ppellare    court    cannot    extend     the 


statutory  time  for  perfecting  an  ap- 
peal except  by  express  statutory  au- 
thority, unless  it  appears  that  the 
failure  to  perfect  an  appeal  was  in  no 
wise  due  to  the  laches  of  appellant. 
Fitzgerald  v.  Brandt,  36  Neb.  683. 

Extension  Void. — Such  an  exercise  of 
power  would  be  void  as  an  assump- 
tion of  jurisdiction  not  authorized  by 
law,  and  the  appeal  without  effect. 
Smith  V.  Smith,  48  Mo.  App.  618; 
Beckman  v.  Phoenix  Ins.  Co.,  49  Mo. 
App.  343;  American  Accident  Co.  v. 
Reigart,  92  Ky.  142;  Dooling  v. 
Moore,  20  Cal.  141. 

Compelling  Beceipt  of  Notice. — So  a 
court  has  no  power  to  compel  appellee 
to  accept  notice  of  appeal  after  time 
for  appealing  has  expired.  Clapp  v. 
Hawley,  97  N.  Y.  610. 

Discretion. — Where  a  statutory  ex- 
tension of  time  within  which  an  ap- 
peal may  be  taken  lies  within  the  dis- 
cretion of  the  trial  court,  the  appel- 
late court  cannot  compel  it  to  grant 
the  application,  unless  the  discretion 
is  manifestly  abused.  State  v.  Kum- 
bert,  14  Ind.  374. 

1.  Smith  V.  Clark,  i   Paige  (N.  Y.) 

391- 

2.  Smith  V.   Clark,  i   Paige  (N.  Y.) 

391- 

3.  Gardner  v.  Ingram,  82  Ala.  339; 
Stevenson  v.  Westfall,  18  111.  209: 
Briggs  V.  Barker,  145  Mass.  287;  Pace 
V.  Ficklan,  76  Va.  295;  Stone  v.  Mor- 
gan, ID  Paige  (N.  Y.)  615. 

4.  Ruff  V.  Hand  (Arizona,  1890),  24 
Pac.  Rep.  257;  Caldwell  v.  Albany,  9 
Paige  (N.  Y.)  572;  Monroe  Bank  v. 
Widner,  11  Paige  (N.  Y.)  529;  Town- 
send  V.  Townsend,  2  Paige  (N.  Y.)  413; 
Stone  V.  Morgan,  10  Paige  (N.  Y.)  615; 
Barclay  v.  Brown,  7  Paige  (N.  Y.)  245; 
Gay  V.  Gay,  10  Paige  (N.  Y.)  369. 

Ignorance  of  Law  No  Excuse.  —  The 
fact  that  plaintiff  was  of  foreign  birth, 
did  not  understand  the  English  lan- 
guage, and  may  have  been  misin- 
formed by  the  justice  as  to  his  rights, 
does  not  extend  the  time  to  appeal. 
Stone  V.  Morgan,  10  Paige  (N.  Y.)6i5 
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however,  recent  cases  maintain  the  inherent  power  of  an  appel- 
late court  to  relieve  against  accidents  and  excusable  mistakes  in  a 
proper  case,*  and  to  extend  the  time  for  appeal  where  it  has 
expired  through  such  causes.* 

Estoppel. — The  general  principle  that  a  party  cannot  take  advan- 
tage of  his  own  wrong  applies  to  appellate  procedure,^  and 
where  the  appellant  fails  to  take  an  appeal  within  the  statutory 
period,  relying  on  the  express  agreement  of  the  appellee,  or  is 
prevented  by  his  misconduct,  the  appellee  cannot  rely  on  such 
failure  to  have  the  appeal  dismissed.'* 

(3)  Neglect  of  Officials. — An  appellant  cannot,  moreover,  be 
held  responsible  for  the  failure  of  public  ofificials  to  perform  their 
duties.*  Where  he  has  tried  to  comply  in  good  faith  with  all  the 
obligations  imposed  by  the  law  regulating  appellate  procedure, 
he  will  not  lose  his  appeal  because  the  misconduct  of  an  ofificial 
prevents  his  effecting  it  in  time.  In  such  cases  the  appellate 
court  may  order  it  entered  nunc  pro  tiinc.^ 


1.  Hutts  V.  Martin,  131  Ind.  i; 
Smythe  v.  Boswell,  117  Ind.  365. 

Serving  Notice  of  Appeal. — So  where 
a  failure  to  notify  a  coparty  was  due 
to  an  excusable  mistake  of  names,  as 
where  the  notice  was  directed  to 
Elizabeth  Whittaker,  instead  of  Eliza 
Whittaker,  the  appellant  was  allowed 


Pace  V.  Ficklin,  76  Va.  297;  Thomas  v. 
Littlefield,  i  Ind.  361;  State  v.  Delano, 
37  Ind.  249;  Brooks  v.  Harris,  42  Ind, 
177;  Smythe  v.  Boswell,  117  Ind.  365; 
Boswell  V.  Boswell,  117  Ind.  599;  Cook 
V.  McDonnell,  70  Wis.  329. 

Failure  to  Take  Becord. — Where   re- 
spondent  took    the    record    from   the 


thirty  days  to  file  a  new  notice  of  ap-     justice's  office  and  failed  to  return  it. 


peal.     Hutts  v.  Martin,  131  Ind.  i. 

2.  Hutts  V.  Martin,  131  Ind.  i;  Hol- 
loran  v.  Midland  R.  Co.,  129  Ind.  274. 

In  Cases  before  Justice  of  Peace. — In 
cases  before  justices  of  the  peace  it  has 
been  held  in  Indiana  that  the  excusable 
ignorance  of  the  appellant  or  his  un- 
avoidable absence  from  the  state  would 
suspend  the  operation  of  the  statute. 
These  cases  are  not  supported  else- 
where. Brooks  V.  Harris,  42  Ind.  177; 
Tucker  v.  Makepeace,  14  Ind.  186. 

Contra.  —  In  Eox  v.  Fields,  12 
Heisk.  (Tenn.)  31,  it  was  held  that 
where,  in  replevin  proceedings,  suit 
had  been  brought  on  behalf  of  peti- 
tioner without  her  consent  or  knowl- 
edge, and  she  was  not  informed  that 
any  lawsuit  was  pending  until  after 
judgment  for  the  defendant,  her 
ignorance  of  the  pendency  of  the 
action  was  a  blameless  misfortune, 
and  she  could  appeal  after  expiration 
of  the  statutory  period. 

3.  Pace  V.  Ficklin,  76  Va.  297. 

4.  Where,  accordingly,  the  appel- 
lant takes  his  appeal  as  soon  as  cir- 


the  appellant  was  held  excused  from 
the  delay  in  perfecting  his  appeal. 
Cook  V.  McDonnell,  70  Wis.  329. 

Fraud. — In  Smythe  v.  Boswell,  117 
Ind  366,  it  was  held  that,  on  an  appeal 
after  the  time  limited,  owing  to  the 
fraud  of  an  appellee  or  his  counsel,  the 
Supreme  Court  might,  notwithstand- 
ing the  statutory  limitation,  grant  an 
appeal  on  proper  application. 

Clear  Case.— The  appellant  must,  to 
entitle  himself  to  relief,  show  a  clear 
and  meritorious  case.  Smythe  v. 
Boswell,  117  Ind.  366. 

5.  Smiley  v.  Sampson,  i  Neb.  83; 
Lytle  V.  Arkansas,  9  How.  (U.  S.)  333. 

6.  Georgia. — Short  v.  Cohen,  11  Ga. 
39;  Holt  V.  Edmondson,  31  Ga.  357. 

Pennsylvania.  —  Snyder  v.  Snyder, 
27  Leg.  Int.  (Pa.)  204;  Wilson  v.  Hath- 
away, 28  Leg.  Int.  (Pa.)  68;  Hibbs  v. 
Stines,  28  Leg.  Int.  (Pa.)  68;  Shone- 
man  v.  Stremberger,  7  W.  N.  C.  (Pa.) 
Ill;  Woodside  v.  Pennsylvania  R.  Co., 
I  Pears.  (Pa.)  301;  Mcllhaney  v.  Hol- 
land, III  Pa.  St.  635;  Voorhis  v. 
O'Malley,  9  Pa.  Co.  Ct.  Rep.  193;  Hoi. 


cumstances  will  permit  after  the  ex-  ton  z/.  Douglass,  9  Pa.  Co.  Ct.  Rep.  192; 
piration  of  the  period  of  such  delay  Louderback  v.  Boyd,  i  Ashm.  (Pa.) 
or  suspension,  it   will   be   held  valid.     380;  Noble  t'.Houk,i6  S.&  R.(Pa.)42i. 
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(4)  Statutory  Power  to  Extend  Time. — Where  the  statutes  allow 
the  court  to  grant  an  extension  of  time,  the  appellant  must  show 
in  his  application  that  the  loss  of  his  right  of  appeal  by  the  expira- 
tion of  the  statutory  period  was  not  caused  by  his  own  negligence 
or  default,*  and  that  justice  requires  a  revision  of  the  decision 
complied  with.*  His  application  for  relief  must  also  be  made 
with  reasonable  diligence.' 


Indiana. — Thomas  v.  Littlefield,  i 
Ind.  361;  State  i*.  Delano,  37  Ind.  249; 
Brooks  V.  Harris,  42  Ind.  177;  Hol- 
lensbe  v.  Thomas,  22  Ind.  375;  Tucker 
V.  Makepeace,  14  Ind.  186. 

Nebraska.  —  Dobson  v.  Dobson,  7 
Neb.  296;  Miller  ^'.  Camp,  28  Neb.  415. 

Wisconsiji.  —  Moyer  v.  Strahl,  10 
Wis.  83. 

1.  Maine. — Chase  v.  Bates,  81  Me. 
182. 

Afassackiisetts. — Capen  v.  Skinner, 
139  Mass.  190;  Sykes  v.  Meacham, 
103  Mass.  285;  Kent  v.  Dunham,  14 
Gray  (Mass.)  279;  Wright  v.  Wright, 
13  Allen  (Mass.)  207;  Dean  v.  Dean,  2 
Mass.  150;  Hubbard  v.  Hubbard,  6 
Mass.  397;  Wheeler  v.  Bent,  4  Pick. 
(Mass.)  167;  Fuller  v.  Starbuck,  5 
Cush.  (Mass.)  493;  Robinson  v.  Dur- 
fee,  7  Allen  (Mass.)  242. 

Nebraska. — Fitzgerald  v.  Brandt,  36 
Neb.  683;  Lincoln  Brick,  etc.,  Works 
V.  Hall,  27  Neb.  877. 

Vermont. — Babcock  v.  Brown,  25  Vt. 
550;  Congdon  v.  Congdon,  59  Vt.  599; 
Contee  v.  Pratt,  9  Md.  67. 

English. — Reg.  v.  Clark,  21  Can.  Su- 
preme Ct.  656. 

Where  an  heir  was  a  nonresident, 
ignorant  of  her  rights  in  an  estate, 
and  was  living  away  from  friends  and 
where  no  legal  advice  was  obtainable 
— held,  abundant  excuse  for  granting 
an  appeal  from  the  probate  of  a  will 
after  expiration  of  the  statutory 
period.  Jamison  v,  Snyder,  79  Wis. 
286. 

After  Expiration  of  Time. — Neither 
the  application  nor  the  order  extend- 
ing the  time  need  be  made  within  the 
original  statutory  period  for  taking  an 
appeal.  Vaughan  v.  Richardson,  17 
Can.  Supreme  Ct.  703. 

Default  of  Appellant. — If  the  failure 
to  take  an  appeal  was  due  to  the 
party's  own  want  of  reasonable  care 
or  his  forgetfulness,  he  cannot  be  re- 
lieved.    Babcock  v.  Brown,  25  Vt.  550. 

2.  Chase  z'.  Bates,  81  Me.  182;  Capen 
V.  Skinner,  139  Mass.  J90;  O'Malley 
V.  Mandeville,  6  Kulp.  (Pa.)  44. 


Accident. — That  petitioner  lived  out 
of  the  state  and  did  not  hear  of  the  pro- 
ceedings, was  held  not  such  an  "acci- 
dent" as  contemplated  by  the  statute. 
Congdon  v.  Congdon,  59  Vt.  598;  Bur- 
beck  V.  Little,  50  Vt.  713. 

Accident,  in  the  sense  of  the  stat- 
ute, cannot  be  predicated  when  all  the 
provisions  of  the  law  as  to  notice  are 
complied  with  and  all  the  proceedings 
regular,  and  nothing  happens  to  the 
individual  contrary  to  intention  and 
the  usual  course.  Congdon  v.  Cong- 
don, 59  Vt.  598. 

Mistake.  —  But  where  petitioner  is 
justified  in  supposing  that  no  act  is  re- 
quired on  his  part  to  protect  his  in- 
terest in  the  subject-matter  until  after 
the  expiration  of  the  time  to  appeal,  it 
will  be  an  excusable  "  mistake  "  under 
such  a  statute.  Congdon  v.  Congdon, 
59  Vt.  598- 

The  mistake  meant  must  be  without 
fault  of  the  appellant.  Contee  v. 
Pratt,  9  Md.  67. 

Contents  of  Petition. — The  facts  con- 
stituting the  mistake  or  accident  must 
be  fully  set  forth  in  the  petition. 
Jackson  v.  Goddard,  i  Mass.  230. 

Waiver. — When  the  statute  gives  the 
court  power  to  extend  the  time  to  ap- 
peal, the  parties  may  by  stipulation 
agree  to  extend  the  time  beyond  the 
period  fixed  by  statute.  Climie  v. 
Odell,  20  Mich.  12;  Qaley  v.  Francis, 
153  Mass.  8. 

Technical  Accuracy. — Technical  ac- 
curacy is  not  required  in  making  the 
application,  but  enough  should  be 
shown  to  justify  the  court  in  compell- 
ing respondents  to  bear  the  expense 
of  hearing.  Chase  v.  Bates,  81  Me. 
182. 

3.   O'Malley  v.  Mandeville,  6  Kulp. 

(Pa.)44. 

Maryland. — Where  it  is  alleged  on 
oath  that  the  decree  was  obtained  by 
fraud  or  mistake,  an  appeal  may  be 
taken  after  the  termination  of  the  stat- 
utory period  of  nine  months.  The  al- 
legations need  not  be  proved.  Contee 
V.  Pratt,  9  Md.  67. 
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e.  When  the  Statute  Begins  to  Run — (i)  From  Entry  of 
Judgment. — The  entry  of  a  judgment  or  decree  is  necessary  to 
complete  it;'  and  until  after  entry  an  appellant  cannot  take  and 
perfect  his  appeal,*  Unless,  therefore,  a  mandatory  statute  pro- 
vides otherwise,  the  statutory  period  to  take  an  appeal  does  not 
begin  to  run  until  the  decision  is  not  only  rendered,  but  actually 
entered.'     An  appeal   taken  prior  thereto  will  be  dismissed  as 


1.  California. — Heilbron  v.  Fowler 
Switch  Canal  Co.,  75  Cal.  426;  Gray  v. 
Winder,  77  Cal.  525. 

Indiana. — Harshman  v.  Armstrong, 
43lnd.  126;  Crawford  v.  Prairie  Creek 
Ditching  Assoc,  44  Ind.  361;  Wright 
V.  Manns,  iii  Ind.  422;  Hursh  v. 
Hursh,  99  Ind.  500;  McClintock  v. 
Theiss,  74  Ind.  200. 

Kansas. — Atchison,  etc.,  Mfg.  Co. 
V.  Dougan,  39  Kan.  181;  Kuhnert  v. 
Conde,  39  Kan.  265. 

Missouri. — Bailey  v.  Lubke,  8  Mo. 
App.  57;  Semple  v.  Thomas,  10  Mo. 
App.  457- 

Nebraska. — Bickel  v.  Butcher,  35 
Neb.  765;  Glore  v.  Hare,  4  Neb.  131. 

Other  States. — Milwaukee  County  v. 
Pabst,64Wis.  247;  Baldridge  v.  Scott, 
48  Tex.  178. 

In  Milwaukee  County  v.  Pabst,  64 
Wis.  247,  it  was  said:  "  It  is  certain 
that  there  was  no  judgment  to  appeal 
from  until  it  was  actually  rendered 
and  entered  upon  the  findings  on  the 
15th  day  of  June,  1883,  and  the  costs 
taxed  and  inserted  therein." 

2.  Bickel  v.  Dutcher,  35  Neb.  765. 
8.    California. — Kimple  v.    Conway, 

69  Cal.  71;  McLaughlin  v.  Doherty,  54 
Cal.  519;  Schroder  v.  Schmidt,  71  Cal. 
399;  Thomas  v.  Anderson,  55  Cal.  43; 
Emerson  v.  Belgin,  71  Cal.  335:  Gruell 
V.  Spooner,  71  Cal.  493;  In  re  Fifteenth 
Ave.  Extension, ,54  Cal.  179. 

Section  939  Code  Civ.  Pro.  provides 
that  an  appeal  must  be  taken  within 
one  year  from  the  "entry"  of  the 
judgment,  instead  of  "  rendition,"  as 
required  by  the  superseded  statute. 
McLaughlin  v.  Doherty,  54  Cal.  519. 

Michigan. — McCahill  v.  Detroit  City 
R.  Co.,  96  Mich.  156;  Sellers  v.  Bots- 
ford,  9  Mich.  490;  McClung  v.  Mc- 
Clung,  39  Mich.  55. 

Minnesota. — Humphreys  v.  Havens, 
9  Minn.  318;  Hostetter  v.  Alexander, 
22  Minn.  559;  Exley  v.  Berryhill,  36 
Minn.  117. 

Nebraska. — Bickel  v.  Dutcher,  35 
Neb.  765. 

Wisconsin. — Haseltine   v.  Simpson, 


61  Wis.  427;  Milwaukee  County  v. 
Pabst,  64  Wis.  244;  Bonesteel  z/.  Bone- 
steel,  30  Wis.  151;  Cord  v.  Southwell, 
15  Wis.  211;  Smith  v.  Hart,  44  Wis. 
230;  Andrews  v.  Welch,  47  Wis.  132; 
Sambs  v.  Stein,  53  Wis.  569. 

Other  States. — State  v.  Burns,  66 
Mo.  227;  Mount  V.  Slack,  39  N.  J.  Eq. 
230;  Stokes  V.  Shannon,  55  Miss.  583; 
McMurray  v.  Day,  70  Iowa  671. 

United  States.  —  Polleys  v.  Black 
River  Imp.  Co.,  113  U.  S.  81;  Provi- 
dence Rubber  Co.  v.  Goodyear,  6  Wall. 
(U.  S.)  153;  Yznaga  del  Valle  v.  Har- 
rison, 93  U.  S.  233;  Radford  v.  Folsom, 
123  U.  S.  725;  U.  S.  V.  Gomez,  i  Wall. 
(U.  S.)  690;  Winters  v.  Ethell,  132  U. 
S.  207. 

Where  a  decree  was  rendered  the 
14th,  but  not  filed  until  the  30th  of  the 
same  month — held,  that  time  to  appeal 
did  not  run  until  the  latter  date. 
Bickel  V.  Dutcher,  35  Neb.  765. 

"As"  of  Prior  Date. — Where  a  de- 
cree is  entered  "as"  of  a  prior  date, 
the  operation  of  the  statute  defining 
the  time  for  taking  an  appeal  begins 
to  run  from  time  of  its  actual  entry. 
Providence  Rubber  Co.  v.  Goodyear,  6 
Wall.  (U.  S.)  153;  Milwaukee  County 
V.  Pabst,  64  Wis.  247. 

Taking  Effect.— As  the  entry  sets  the 
statute  in  operation,  the  time  when 
the  decree  takes  full  effect  is  im- 
material. Radford  v.  Folsom,  131  U. 
S.  392. 

Incorrect  Entry. — Where  an  entry 
contains  a  clerical  error  in  defendant's 
name,  if  he  is  not  misled  the  statute 
runs  from  the  incorrect  entry,  and  not 
from  the  order  nunc  pro  tunc.  Burbank 
V.  Rivers,  20  Nev.  159. 

Before  Justice  of  Peace. — Where  an 
appeal  must  be  taken  within  twenty 
days  after  entry  of  the  judgment,  the 
statute  does  not  begin  to  run  until 
judgment  is  entered  in  the  justice's 
docket-book,  although  entered  long 
before  in  the  justice's  minutes.  Beuer- 
lin  V.  Hodges  (Supreme  Ct.),  10  N.  Y. 
Supp.  505. 

Entry  in  Vacation.— A  decree  entered 
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premature.* 

(2)  From  Rendition  of  Judgment. — The  prevailing  rule  con- 
strues a  statute  requiring  an  appeal  to  be  taken  within  a  defined 
statutory  period  after  the  "rendition"  of  the  judgment  as  man- 
datory,* and  requires  the  time  to  appeal  to  be  computed  from 
the  date  of  actual  rendition,  and  not  of  entry.* 

When  Rendered. — A  judgment  is  "  rendered,"  within  the  meaning 
of  such  statutes,  when  ordered  or  pronounced  by  the  court,  and 
not   when    entered    in    the    judgment-book.*      Less    numerous 


in  vacation  is  not  final.  The  ensuing 
term  has  intervened,  and  an  appeal 
taken  before  such  intervention  is  prem- 
ature. Hook  V.  Richeson.  106  111. 
392;  Owens  z/.  Crossett,  104  111.  468. 

Where  a  decree  is  entered  in  vaca- 
tion, notice  of  its  entry  is  required  to 
set  the  statute  running.  McClung  v. 
McClung,  39  Mich.  55. 

Ee-entry. — The  court  has  no  power 
to  allow  a  re-entry  of  a  judgment  or 
decree  in  order  to  enable  appellant  to 
appeal.    Weed  v.  Lyon,  Walk.  (Mich.) 

77- 

1.  Bickel  V.  Dutcher,  35  Neb.  765; 
Stokes  V.  Shannon,  55  Miss.  583;  Hook 
V.  Richeson,  106  111.  392. 

Second  Appeal. — Such  dismissal  is  no 
bar  to  a  second  appeal.  Stokes  v. 
Shannon,  55  Miss.  583. 

Waiver  of  Objection. — The  objection 
that  the  judgment  had  not  been  en- 
tered when  the  writ  of  error  was 
sued  out, may  be  waived  by  the  delay  of 
the  appellee  in  making  objection  on 
that  ground.  McCahill  z/.  Detroit  City 
R.  Co.,  96  Mich.  156. 

Appeal  from  Verdict. — An  appeal  by 
defendant  from  a  verdict  for  plaintiff, 
in  an  action  to  recover  real  property, 
was  held  not  premature  where  judg- 
ment was  suspended  to  determine  an 
equitable  defense  by  defendant.  Moore 
V.  Smith,  24  S.  Car.  311. 

When  not  Dismissed. — But  in  a  di- 
vorce case  it  was  held  that  the  appeal 
would  not  be  necessarily  dismissed  be- 
cause taken  before  the  case  was  settled. 
If  appellee  was  not  prejudiced  the  ap- 
peal will  stand  nunc  pro  tunc.  Simons 
V.  Simons,  47  Mich.  645.  See  infra. 
Second  Appeal,  Dismissal. 

Premature  Notice  of  Appeal. — If  the 
notice,  summons  in  error,  or  citation 
is  served  and  filed  before  judgment  is 
rendered,  the  appeal  will  be  dismissed, 
Tyrrell  v.  Baldwin,  72  Cal.  192. 

When  Filed  in  Time. — But  when  filed 
on  the  day  when  judgment  was   ren- 


dered, appeal  will  not  be  dismissed  on 
ground  of  immaturity,  although  it  was 
rendered  the  preceding  day.  Tyrrell 
V.  Baldwin,  72  Cal.  192. 

A  proceeding  in  error  or  on  appeal 
is  deemed  to  have  begun  at  the  date 
of  the  notice  of  appeal,  if  served  a 
reasonable  time  after  its  date.  Smith 
County  V.  Lahore,  37  Kan.  480. 

2.  State  V.  Meacham,  6  Ohio  Cir. 
Ct.  Rep,  31;  Gray  v.  Palmer,  28  Cal. 
416. 

3.  Alabama. — Jones  v,  Wilson,  54 
Ala.  50;  Waldrop  z/.Carnes,  62  Ala.  374. 

California. — Grayz'.  Palmer,  28  Cal. 
416;  Peck  V,  Courtis,  31  Cal.  208: 
McCourtney  v.  Fortune,  42  Cal.  387; 
Genella  v.  Relyea,  32  Cal.  159;  Wag- 
genheim  v.  Hook,  35  Cal.  216;  Born- 
heimerz*.  Baldwin,  42  Cal.  27;  Wether- 
bee  V.  Dunn,  36  Cal.  249;  Webster  v. 
Cook,  38  Cal.  423. 

Illinois. — Hedges  T'.  Madison  County, 
6  111.  306;  Avery  v.  Babcock,  35  111. 
175. 

Indiana. — Anderson  v.  Mitchell,  58 
Ind.  592;  McLaughlin  f.  State,  66  Ind. 

193- 

Ne'M  York.  —  Fleet  v.  Youngs,  11 
Wend.  (N.  Y.)  527;  Lee  v.  Tillotson, 
4  Hill  (N.  Y.)  29. 

Other  States.  — ^Wood  v.  Com.,  il 
Bush  (Ky.)  220;  Swisher  v.  Hine,  10 
Ark.  497;  State  v.  Meacham,  6  Ohio 
Cir.  Ct.  Rep.  31. 

4.  Gray  v.  Palmer,  28  Cal.  416; 
State  V.  Meacham,  6  Ohio  Cir.  Ct. 
Rep.  31;  Anderson  v.  Mitchell,  58 
Ind.  592. 

Date  of  Judgment  Controlling. — Where 
the  date  of  the  judgment,  as  shown  by 
the  judgment,  differs  from  the  date 
shown  by  the  clerk's  filing,  the  date 
shown  by  the  judgment  controls  the 
operation  of  the  statute.  Buck  v. 
Holt,  74  Iowa  294. 

Where  there  is  nothing  in  the  record 
to  show  the  year  in  which  the  judg- 
ment was  entered  or  how  long  after 
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authorities  deem  a  decision   not  to  be  "  rendered,"  within   the 
meaning  of  the  statutes,  until  actually  entered.* 

(3)  When  Entered. — A  formal  entry  by  spreading  the  judg- 
ment upon  the  records  of  the  court  is  not  always  required.  It  is 
sufficient  if  the  decision  is  made  part  of  the  record  according  to 
the  laws  and  practice  of  the  state  of  rendition.* 

(4)  Entry  Nunc  pro  Tunc.  —  The  law  imputes  to  a  litigant 
knowledge  of  facts  of  which  he  would  have  been  apprised  by  the 
exercise  of  ordinary  prudence  and  diligence.  He  is  presumed  to 
have  notice  of  the  rendition  of  a  judgment,  and  is  bound  to  in- 
form himself  where  notice  is  not  required  as  to  its  entry. ^  Un- 
less he  can  show  that  a  mistake  in  the  entry  of  the  judgment  was 
such  as  to  mislead  him,  the  time  to  appeal  begins  to  run  from  the 
original  entry,  and  not  from  the  date  of  an  order  of  entry  nmic 
pro  tunc  correcting  the  record.* 

(5)  Notice  of  Entry  under  Code  Procedure.  —  Under  code 
practice  statutes  usually  require  a  written  notice  of  the  entry  of 
the  judgment,  decree,  or  order  appealed  from,  and  that  a  copy 
thereof  be  served  upon  the  attorney  for  the  appellant,  to  set  run- 
ning the  statute  limiting  the  time  for  taking  an  appeal.' 

The  clerk's  entry  of  an  order  in  the 
minute-book  which  he  is  required  by 
statute  to  keep  is  the  entry  from  which 
the  statute  begins  to  run,  not  the  re- 
cording at  length  upon  the  order-book. 
Uren  v.  Walsh,  57  Wis.  98. 

When  a  Judgment  Entered. — When  a 
formal  judgment  is  signed  and  filed  it 
may  be  regarded  in  legal  contempla- 
tion as  entered  at  the  time  of  filing. 
Gay  V.  Gay,  10  Paige  (N.  Y.)  375; 
Gray  v.  Palmer,  28  Gal.  423. 

3.  Burbank  v.  Rivers,  20  Nev.  159. 

4.  Burbank  v.  Rivers,  20  Nev.  159; 
Coon  V.  Grand  Lodge,  76  Gal.  354; 
Anderson  v.  Mitchell,  58  Ind.  592;  U. 
S.  V.  Gomez,  i  Wall.  (U.  S.)  691. 

5.  New  York  Code  Civ.  Pro.,  § 
1351- 

Notice  of  Entry  Requisite. — Service  of 
an  order  without  notice  of  entry  is  in- 
effectual to  set  the  statute  in  opera- 
tion. Rosenkrans  v.  Kline,  42  Wis. 
558. 

Service. — Appellant  must  be  notified 
by  the  service  of  a  formal  written  no- 
tice of  entry  on  himself  or  his  solici- 
tor. Lake  v.  Moore,  12  S.  Car.  564; 
Gay  V.  Gay,  10  Paige  (N.  Y.)  375. 
•  Where  Notice  not  Required. — Unless 
the  statute  expressly  requires  notice 
of  entry  it  begins  to  run  from  the 
actual  entry,  whether  notice  has  been 
given  or  not.  Vroman  v.  Dewey, 
22  Wis.  360;  Parker  v.  McAvoy,  36 
Wis.  322. 
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the  entry  the  appeal  was  taken — held, 
in  the  absence  of  such  showing  the  ap- 
peal would  be  dismissed.  Gleason  v. 
Collett,  77  Iowa  448. 

1.  Humphrey  v.  Havens,  9  Minn. 
301;  Exley  V.  Berryhill,  36  Minn.  117; 
Hostetter  v.  Alexander,  22  Minn.  559; 
Overrulittg  Haines  v.  Paxton,  5  Minn. 
442;  Furlong  v.  Griffin,  3  Minn.  207. 

Failure  to  Enter.  —  Failure  of  the 
clerk  to  enter  judgment  will  not  sus- 
pend the  running  of  the  statute  under 
such  construction.  Anderson  v.  Mitch- 
ell. 58  Ind.  592. 

Entry  Nunc  pro  Tunc. — Nor  an  entry 
nunc  pro  tunc  made  after  rendition  by 
agreement  of  parties.  Anderson  v. 
Mitchell,  58  Ind.  592. 

Bnle  in  North  Carolina. — In  North 
Carolina  it  is  held  that  as  a  term  of 
court  is  a  single  day,  judgment  is  not 
rendered  until  the  day  of  final  adjourn- 
ment, and  the  time  to  take  an  appeal 
does  not  begun  to  run  until  that  day, 
Walker  v.  Scott,  104  N.  Car.  4S3;  until 
then  the  proceedings  are  in  ^eri  and 
the  appeal  inchoate,  Turrentine  v. 
Richmond,  etc.,  R.  Co.,  92  N.  Car. 
642;  Walker  v.  Scott,  104  N.  Car.  483. 

2.  Bickel  v.  Dutcher,  35  Neb.  765. 
When  Order  is  Entered. — An  order  is 

considered  as  entered  from  the  time 
it  is  drawn  up  or  settled  and  left  with 
the  register  or  clerk  to  be  copied  into 
the  records  of  the  court.  Gay  v.  Gay, 
10  Paige  (N.  Y.)  375. 
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Construction  of  Statutes. — The  requirements  of  such  statutes  are 
rigidly  construed,*  and  the  most  technical  objections  to  the  copy 
of  the  judgment  or  written  notice  served  will  suffice  to  prevent 
the  statute  running.*  Actual  knowledge  of  the  entry  of  the  order 
on  the  part  of  the  appellant,^  or  the  entry  of  the  order  by  the 


1.  Livingston  v.  New  York  EI.  R. 
Co.  (Supreme  Ct.),  15  N.  Y.  Supp. 
191;  Matter  of  New  York  Cent.,  etc., 
R.  Co.,  60  N.  Y.  112;  Kelly  v.  Sheehan, 
76  N.  Y.  325;  Good  V.  Daland,  119  N. 
Y.  153;  Valtonz/.  National  Loan  Fund, 
etc.,  Soc,  19  How  Pr.  (N.  Y.  Supreme 
Ct.)3i5;  Rankin  v.  Pine,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  311;  Kilmer  v. 
Hathorn,  78  N.  Y.  228;  Devlin  z/.  New 
York,  62  How.  Pr.  (N.  Y.  C.  PI.)  166; 
Sheridan  v.  Andrews,  81  N.  Y.  650. 

2.  Livingston  v.  New  York  El.  R. 
Co.  (Supreme  Ct.),  15  N.  Y.  Supp. 
192;     Good    V.     Daland,     irg    N.    Y. 

153- 

Designation  of  Clerk. — A  notice  of  en- 
try designating  the  clerk  of  entry  as 
"clerk  of  Supreme  Court  of  Ne%u 
York"  was  held  irregular,  since  it  did 
not  designate  the  county,  and  was  in- 
effectual to  set  the  statute  running. 
Livingston  v.  New  York  El.  R.  Co. 
(Supreme  Ct.),  15  N.  Y.  Supp.  191. 

Copy  of  Judgment. — A  notice  of  entry 
of  the  judgment  alone  is  insufficient 
where  a  copy  of  the  judgment  must 
be  also  served.  Rollins  v.  Wood,  16 
Hun  (N.  Y.)  586. 

Insufficient  Service  of  Notice  of  Entry. — 
It  is  insufficient  where  not  containing 
the  name,  office  address,  or  place  of 
business  of  the  attorney  for  appellant, 
Kilmer  v.  Hathorn,  78  N.  Y.  228;  or 
where  not  indorsed  with  his  name, 
Kelly  V.  Sheehan,  76  N.  Y.  325;  Sheri- 
dan V.  Andrews,  81  N.  Y.  650. 

Notice  of  Decision.  —  A  mere  notice 
that  a  decision  has  been  rendered  does 
not  operate  as  a  notice  of  the  entry  of 
judgment.  Leavy  v.  Roberts,  8  Abb. 
Pr.  (N.  Y.  C.  PI.)  310. 

Filing  Judgment. — Where,  as  in  South 
Carolina,  the  respondent  is  required  to 
give  appellant  notice  of  the  filing  of 
the  judgment  in  the  trial  court,  the 
purpose  is  to  set  running  the  statutory 
period  for  taking  an  appeal.  Bowers 
V.  Watts  (S.  Car.,  1889),  18  S.  E.  Rep. 
888;  Lake  v.  Moore,  12  S.  Car.  563; 
McElwee  v.  McElwee,  14  S.  Car.  623; 
Wallace  v.  Carter,  30  S.  Car.  610. 

Where  the  appellant  gives  notice  of 
his  intention  to  appeal  without  waiting 
for  notice  of  the  filing  of  the  judgment, 


he  thereby  waives  such  notice.  Bow- 
ers V.  Watts  (S.  Car.,  1893),  18  S.  E. 
Rep.  888. 

But  notice  of  filing  is  not  alone  suffi- 
cient where  statutes  require  notice  of 
entry.  Matter  of  Armstrong  (Supreme 
Ct.),  32  N.  Y.St.  Rep.  441. 

Waiver.  —  Formal  notice  may  be 
waived.  Thorne  v.  Finn,  69  Cal.  251; 
Cottle  V.  Leitch,  43  Cal.  320. 

Where  a  party  acts  as  if  he  had 
formal  notice  of  the  decision,  such  acts 
constitute  a  waiver  of  such  formal  no- 
tice.    Gray  v.  Winder,  77  Cal.  527. 

Signature.  —  To  set  the,  statute  in 
operation  the  notice  of  entry  must  be 
signed  by  the  appellant's  attorney.  An 
unsigned  notice  is  ineffectual.  Lang- 
don  V.  Evans,  29  Hun  (N.  Y.)  652. 

Statutory  Operation. — Where  the  stat- 
ute expressly  sets  the  time  running  a 
certain  number  of  days  after  notice  of 
entry  of  judgment  or  after  decision, 
the  statute  begins  to  run  at  the  expira- 
tion of  such  period,  whether  notice  is 
or  is  not  served.  Orth  v.  Groff,  8 
Lane.  L.  Rev.  (Pa.)  12;  Boyd  z/.  Ward, 
10  Pa.  Co.  Ct.  Rep.  9. 

3.  Fry  v.  Bennett,  16  How.  Pr.  (N.  Y. 
Super.  Ct.)  402;  Jenkins  v.  Wild,  14 
Wend.  (N.  Y.)  545;  Tylerz/.Simmons.  6 
Paige  (N.Y.)  132;  People  v.  Spalding,  9 
Paige  (N.  Y.)  607;  Staring  v.  Jones, 
13  How.  Pr.  (N.  Y.  Supreme  Ct.)  423; 
Gay  V.  Gay,  10  Paige  (N.  Y.)  375; 
Eldridge  v.  Howell,  4  Paige  (N.  Y.) 
457;  Studwell  V.  Palmer,  5  Paige  (N. 
Y.)  57;  Rankin  v.  Pine,  4  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  311;  Yorks  v. 
Peck,  17  How.  Pr.  (N.  Y.  Supreme 
Ct.)  192;  Good  V.  Daland,  119  N.  Y. 
153;  Matter  of  New  York  Cent.,  etc., 
R.  Co.,  60  N.  Y.  112;  Kelly  v.  Sheehan, 
76  N.  Y.  325;  Lake  v.  Moore,  12  S. 
Car.  564. 

Unattested  Copy  of  Judgment. — Service 
of  an  alleged  copy  of  a  judgment,  un- 
attested by  the  clerk,  as  the  statute 
requires,  is  ineffectual  to  set  the 
statute  running.  Good  v.  Daland,  119 
N.  Y.  153. 

Constructive  Notice. — A  constructive 
or  parol  notice  of  entry  is  insufficient. 
Jenkins  v.  Wild,  14  Wend.  (N.  Y.)  545; 
Gay  V.  Gay,  10  Paige  (N.  Y.)  375. 
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party  appealing,  does  not  set  the  statute  running  nor  dispense 
with  written  notice.* 

(6)  Fmal  Judgment — (a)  In  General. — A  judgment  must  be  com- 
plete before  an  effectual  notice  of  its  entry  can  be  given,  or  an  ap- 
peal taken  therefrom.* 

(b)  Taxationof  Costs.— The  costs  must  be  taxed  and  entered  therein  to 
complete  the  judgment,  and  a  notice  of  entry  or  an  appeal  taken 
prior  to  the  adjustment  and  entry  is  ineffectual.^ 

(c)  Motion  for  New  Trial. — Where  a  motion  for  a  new  trial  is  made, 
the  decision  of  the  court  thereon  is  the  "  final "  judgment,  from 
which  the  statute  begins  to  run.* 


1.  Matter  of  New  York  Cent.,  etc., 
R.  Co.,  60  N.  Y.  112;  Rankin  v.  Pine, 

4  Abb.  Pr.  (N.  Y.  Supreme  Ct.)3ii; 
Kilmer  v.  Hathorn,  78  N.  Y.  228. 

Before  Entry. — A  notice  of  an  order 
before  entry  is  ineffectual  to  limit  the 
time  for  appealing.  Matter  of  New 
York  Cent.,  etc.,  R.  Co.,  60  N.  Y. 
112. 

Amended  Judgment. — Where  a  judg- 
ment is  amended  a  notice  of  entry 
must  be  given  after  the  amendment  to 
limit  the  time  to  appeal  therefrom. 
Smith  V.  Evans,  i  Abb.  N.  Cas.  (N. 
Y.)  396- 

2.  Bonesteel  v.  Bonesteel,  30  Wis. 
151;  Ballou  V.  Chicago,  etc.,  R.  Co., 
53  Wis.  150. 

8.  Lentilhon  v.  New  York,  3  Sandf. 
(N.    Y.)    721;    McMahon  v.   Harrison, 

5  How.  Pr.  (N.  Y.  Ct.  App.)  360; 
Hunt  V.  Middlebrook,  14  How.  Pr. 
(N.  Y.  Supreme  Ct.)  300;  McMahon 
V.  Allen,  7  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  i;  De  Mott  v.  Kendrick,  63  Hun 
(N.  Y.)  112;  Sherman  v.  Wells,  14 
How.  Pr.  (N.  Y.  Supreme  Ct.)  522; 
Champion  v.  Plymouth  Cong.  Soc,  42 
Barb.  (N.  Y.)  441;  Thurber  v.  Cham- 
bers, 60  N.  Y.  29;  Beinhauer  v.  Glea- 
son,  44  Hun  (N.  Y.)  556;  Bonesteel  v. 
Bonesteel,  30  Wis.  151;  Cord  f .  South- 
well, 15  Wis.  211;  Smith  v.  Hart,  44 
Wis.  230;  Richardson  v.  Rogers,  37 
Minn.  461. 

At  Whose  Instance. — But  the  taxation 
and  entry  of  costs  so  as  to  perfect  the 
judgment  for  an  appeal  must  be  made 
at  the  instance  of  the  successful 
party.  A  taxation  and  entry  at  the 
instance  of  the  appellant  does  not  so 
perfect  the  judgment.  Ballou  v.  Chi- 
cago, etc.,  R.  Co.,  53  Wis.  150. 

Betazation  of  Costs. — Where  statutes, 
as  in  New  York  (Code  Civ.  Pro., 
g  3264)  provide  for  taxation  of  costs 
without  notice,  followed  by  retaxation. 


the  time  for  taking  an  appeal  is  not 
extended  by  such  retaxation.  Hewitt 
V.  City  Mills  (Ct.  App.),  49  N.  Y.  St. 
Rep.  335- 

4.  Indiana. — New  York,  etc. ,R.  Co. 
z'.  Doane,  105  Ind.  92;  Wheeler  i/.  Barr 
(Ind.,  1893),  33  N.  E.  Rep.  975;  Joyce 
V.  Dickey,  104  Ind.  183;  Colchen  v. 
Ninde,  120  Ind.  88. 

Kentucky.  —  Louisville  Chemical 
Works  V.  Com.,  8  Bush  (Ky.)  iSo. 

Missouri.  —  State  v.  Kansas  City 
(Mo.,  1891),  16  S.  W.  Rep.  415;  Web- 
ster V.  Spindler,  36  Mo.  App.  355; 
Phillippi  V.  McLean,  5  Mo.  App.  586; 
Boggs  V.  Caldwell  County,  28  Mo. 
586;  Smith  V.  Smith,  48  Mo.  App.  618; 
Scott  V.  Scott,  44  Mo.  App.  600. 

Nebraska. — Sharp  v.  Brown,  34  Neb. 
406. 

United  States. — Murdock  v.  District 
of  Columbia,  23  Ct.  CI.  41;  Wheeler 
V.  Harris,  13  Wall.  (U.  S.)  51;  Wash- 
ington, etc.,  R.  Co.  V.  Washington,  7 
Wall.  (U.  S.)  575;  Doss  V.  Tyack,  14 
How.  (U.  S.)297. 

Contra. — In  Smith  v.  State,  48  Ark. 
149,  it  was  said  that  where  "the  statute 
requires  an  appeal  to  be  taken  from 
the  rendition  of  judgment,  there  is  no 
ground  for  the  computation  of  time 
from  the  overruling  a  motion  for  a 
new  trial. 

Effect  of  Motion  for  New  Trial.— A  mo- 
tion for  a  new  trial  suspends  the  final- 
ity of  the  judgment,  and  leaves  the 
same  in  the  control  of  the  trial  court, 
to  determine  whether  it  shall  be  dis- 
turbed or  shall  stand.  Murdock  v. 
District  of  Columbia,  23  Ct.  CI.  44; 
Brockett  v.  Brockett,  2  How.  (U.  S.) 
238;  Slaughter-house  Cases,  10  Wall. 
(U.  S.)  289;  Cambuston  v.  U.  S.,  95 
U.  S.  2S7. 

Appeal  at  Term. — Bui  where  an  ap- 
peal must  be  taken  at  the  term  at 
which  the  judgment  or  decree  is  ren- 
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(d)  Other  Motions. — But  motions  or  suggestions  which  cannot  affect 
the  character  of  the  judgment  or  decree  entered,  as  a  motion 
to  vacate  a  decree  made  at  a  succeeding  term,  do  not  suspend 
the  statute  nor  prolong  the  time  within  which  an  appeal  must 
be  taken.* 

(e)  Keconsideration. — Where  the  court,  at  the  same  t^erm  and  before 
the  consummation  of  an  appeal,  on  its  own  motion  or  on  the  mo- 
tion of  either  party,  sets  aside  a  judgment  or  decree  or  signifies 
an  intention  to  reconsider  it,  the  judgment  does  not  become  final 
for  the  purpose  of  taking  an  appeal  until  the  order  of  the  court 
to  that  effect  is  entered  of  record.* 

(f)  What  Constitutes  Final  Decree. — The  Statute  begins  to  run  from  the 
entry  of  a  decree  settling  all  the  substantial  rights  of  the  contest- 


dered,  the  court  loses  all  jurisdiction 
after  its  termination,  and  a  motion  for 
a  new  trial  continued  or  heard  beyond 
the  termination  of  the  term  does  not 
extend  the  time  to  appeal.  Cambuston 
V.  U.  S.,  95  U.  S.  285. 

Where  Order  for  New  Trial  Vacated. — 
Where  an  order  granting  a  new  trial 
is  vacated  the  original  proceedings 
are  left  intact,  and  the  time  to  appeal 
dates  from  the  rendition  of  the  judg- 
ment.    Jenkins  v.  Corwin,  55  Ind.  21. 

After  Motion  for  New  Trial. — An  ap- 
peal applied  for  after  the  term  at 
which  motions  for  a  new  trial  and  in 
arrest  are  disposed  of,  comes  too  late. 
Bird  V.  Thompson  (Mo.,  1888),  7  S. 
W.  Rep.  279. 

1.  Smith  V.  Smith,  48  Mo.  App.  618; 
Dusing  V.  Nelson,  6  Colo.  39;  Freas  v. 
Townsend,  i  Colo.  87;  Goldsbrough  v. 
Gable,  39  111.  App.  278;  Sholty  v.  Mc- 
Intyre,  136  111.  35;  Bryant  v.  Bryant, 
4  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.) 
138;  Kelly  V.  Sheehan,  76  N.  Y.  325; 
Caldwell  v.  Albany,  7  Paige  (N.  Y.) 
572;  Bishop  V.  Empire  Transp.  Co.,  37 
N.  Y.  Super.  Ct.  17;  Buckley  v.  Sut- 
ton, 38  Mich,  i;  Joyce  v,  Dickey,  104 
Ind.  183;  Van  Steenwyck  v.  Miller,  18 
Wis.  320;  Scott  V.  Meyer,  49  Ark.  17. 

Re-entry. — So  the  setting  aside  and 
re-entry  of  a  decree  does  not  extend 
the  time  to  appeal  from  the  decree, 
Caldwell  v.  Albany,  9  Paige  (N.  Y.) 
572;  nor  does  a  motion  to  set  aside  a 
judgment.  Bishop  v.  Empire  Transp. 
Co.,  37  N.  Y.  Super.  Ct.  17. 

Behearing — U.  S.  Practice. — The 
time  to  prosecute  an  appeal  or  a  writ  of 
error  from  a  final  decision  does  not  be- 
gin to  run  until  a  motion  for  rehearing 
is  disposed  of.  Aspen  Min.,  etc.,  Co. 
V.  Billings,  150  U.  S.  31;  Brocket!  v. 
Brockett,  2   How.  (U.  S.)  238;   Texas, 


etc.,  R.  Co.  V.  Murphy,  in  U.  S.  488; 
Memphis  v.  Brown,  94  U.  S.  715. 

Illinois. — The  time  limited  within 
which  to  take  an  appeal  from  the  ap- 
pellate court  to  the  Supreme  Court 
is  not  prolonged  by  the  filing  of  a  peti- 
tion for  rehearing.  The  appeal  must 
be  prayed  for  within  twenty  days,  al- 
though the  application  for  rehearing 
be  pending.  Goldsbrough  v.  Gable,  39 
111.  App.  278. 

Default.  —  In  Nebraska  the  time  to 
take  an  appeal  from  a  judgment  ren- 
dered by  default  does  not  begin  to  run 
until  a  motion  to  have  the  judgment 
opened  up  is  overruled.  Sullivan  v. 
Benedict,  36  Neb.  409;  Clendenning  v. 
Crawford,  7  Neb.  474;  Gudtner  v. 
Kilpatrick,  14  Neb.  353;  Adams  v. 
Thompson,  18  Neb.  543. 

2.  Murdock  v.  District  of  Columbia, 
23  Ct.  CI.  44;  Washington,  etc.,  R. 
Co.  V.  Washington,  7  Wall.  (U.  S.)  595; 
Doss  V.  Tyack,  14  How.  (U.  S.)  297; 
Wheeler  v.  Harris,  13  Wall.  (U.  S.)  51. 

Motion  to  Bescind. — Consequently, 
where  a  motion  to  rescind  a  decree  is 
made  at  the  same  term,  the  decree 
does  not  become  final  until  the  motion 
is  heard  and  decided.  Washington, 
etc.,   R.   Co.   V.   Washington,   7  Wall. 

(U.S.)  575. 

When  Judgment  Vacated. — Where  a 
judgment  for  defendant  is  vacated 
and  judgment  rendered  for  plaintiff, 
the  statutory  period  runs  from  the 
date  of  the  last  rendition.  McCourt- 
ney  v.  Fortune,  42  Cal.  387. 

Effect  of  Stay. — Where  proceedings 
of  plaintiff  have  been  stayed,  an  entry 
of  judgment  and  service  of  notice  on 
defendant  is  a  nullity,  and  is  not  effec- 
tive to  limit  defendant's  time  to  appeaL 
Kerner  v.  Steck  (Super.  Ct.),  9  N.  Y. 
Supp.  303. 
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ants.*  If  a  decree  leaves  important  questions  open  for  further  ad- 
judication, it  is  not  a  final  decree  and  does  not  start  the  statute 
running.*  But  the  mere  reference  to  a  referee  for  stating  an 
account  and  entry  of  decree  confirming  his  report  does  not  pro- 
long the  time  to  appeal  from  the  original  decree.' 

(g)  Nonappealable  Decrees. — An  appeal  from  a  final  decree,  or  an  ap- 
pealable interlocutory  decree,  brings  up  for  review  all  preceding 
nonappealable  decrees  or  orders  upon  which  the  errors  alleged  in 
the  decree  appealed  from  are  founded."*  The  statute  does  not 
run  against  them  if  the  appeal  from  the  final  decree  is  in  time.* 

(h)  Amendment  or  Modification. — The  amendment  of  an  original  judg- 
ment, decree,  or  order  does  not  extend  the  time  within  which  an 
appeal  can  be  taken.*     An  appeal  should  be   taken    from    the 

1.  Core  V.  Strickler,  24  W.  Va.  689;  court  the  time  to  appeal  commences  to 
Rader  v.  Adamson,  37  W.  Va.  597; 
Caster  v.  Davidson,  73  Iowa  45;  Mc- 
Murray  v.  Day,  70  Iowa  671;  Wallace 
V.  Carter,  32  S.  Car.  610;  Hyatt  v.  Mc- 
Burney,  17  S.  Car.  146;  Chambers  v. 
Hoover,  3  Wash.  Ter.  20;  Ayer  v.  Ter- 
matt,  8  Minn.  96;  Osborne  v.  Gibbs,27 
III.  App.  246. 

Judgment  Nisi. — An  appeal  does  not 
lie  from  a  judgment  «jV?  until  it  ripens 
into  judgment.  Bush  v.  State  (Miss., 
1889),  6  So.  Rep.  647. 

2.  Newark  Plank  Road  Co.  v.  Elmer, 
9  N.  J.  Eq.  755. 

Incidental  Motion. — An  appeal  from 
a  judgment  on  an  incidental  motion  or 
to  quash  an  execution  may  be  taken, 
although  time  to  appeal  from  the  orig- 
inal judgment  is  barred.  McAllister 
V.  State,  81  Ind.  257. 

As  an  appeal  from  judgment  on  an 
order  overruling  a  motion  to  set  aside 
an  execution.  Wright  v.  Rogers,  26 
Ind.  218. 

Final  Decree. — Where,  in  an  action 
to  quiet  title,  a  decree  on  demurrer 
against  the  defendant  was  entered, 
holding  him  estopped  by  former  ad- 
judication, defendant's  appeal  from  a 
final  decree  entered  later  was  held 
too  late.  He  should  have  appealed 
from  the  first  decree,  since  this  adjudi- 
cated the  right  of  the  parties.  Carter 
V.  Davidson,  73  Iowa  45. 

Appeal  from  Decree  Befusing  Bill  of  Be- 
view. — A  statute  limiting  the  time  in 
which  an  appeal  may  be  taken  from  a 
decree  refusing  a  bill  of  review  ap- 
plies equally  to  a  decree  of  refusal  of 
the  prayer  of  the  bill  and  to  a  decree 
refusing  to  permit  the  bill  to  be  filed. 
Jordan  v.  Cunningham,  85  Va.  418. 

Suspension  by  Order  of  Court. — Where 
a  decree  is  suspended  by  order  of  the 


run  at  the  end  of  the  suspending  order. 
Bennett  v.  Bennett,  5  Gill  (Md.)  463. 

Entry  of  Judgment.  —  The  entry  oi 
judgment  by  confession  to  stay  execu- 
tion by  way  of  supersedeas  does  not 
protract  the  operation  of  the  statute. 
Andrews  v.  Bosley,  6  Har.  &  J.  (Md.) 
99. 

3.  Ayer  v.  Termatt,  8  Minn.  96;  Mc- 
Murray  v.  Day,  70  Iowa  671. 

4.  Lloyd  V.  Kyle,  26  W.  Va.  540. 

5.  Lloyd  V.  Kyle,  26  W.  Va.  540; 
Camden  v.  Haymond,  9  W.  Va.  680; 
Steenrod  v.  Wheeling,  etc..  R.  Co.,  25 
W.  Va.  133. 

Interlocutory  Decrees. — An  appellant 
is  not  required  to  appeal  from  every 
order  or  decree  made  during  the  prog- 
ress of  the  litigation,  but  he  may 
except  at  the  time  and  have  such  inter- 
locutory orders  affecting  the  merits 
reviewed  upon  appeal  from  final  judg- 
ment. Wallace  v.  Carter,  32  S.  Car. 
610. 

Bule  in  West  Virginia. — If  the  errors 
complained  of  and  given  effect  in  the 
decree  appealed  from  were  founded 
on  a  prior  appealable  decree  against 
which  the  statute  has  run,  the  appeal 
is  barred.  Lloyd  v.  Kyle,  26  W.  V^a. 
541;  Moore  v.  Johnson,  24  W.  Va.  549; 
Tiernan  v.  Minghini,  28  W.   Va.   314. 

In  Lloyd  v.  Kyle,  26  W.  Va.  540,  it 
was  said:  "  This  court,  or  the  judge  to 
whom  the  petition  is  presented,  can- 
not look  into  or  regard,  for  the  pur- 
pose of  granting  the  appeal,  any 
errors  assigned  or  complained  of  in  de- 
crees or  orders  made  more  than  five 
years  before  the  petition  is  presented, 
unless  such  errors  were  committed  in 
decrees  or  orders  which  were  not  ap- 
pealable." 

6.  Leadbetter  v.  Laird,  45  Wis.  522; 
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order  for  amendment,  to  raise  the  question  of  its  propriety.* 

Modification. — But  where  a  judgment  is  materially  modified  as  the 
result  of  a  motion  made  in  the  trial  court,  the  statute  begins  to 
run  from  the  entry  of  the  modified  judgment.® 

(i)  Appeal  from  Order — Renewal  of  Motion,  etc. — The  time  to  appeal  from 
an  order  cannot  be  prolonged  by  a  renewal  of  substantially  the 
same  motion,'  or  a  repetition'*  or  re-entry  of  the  same  order.** 

Order  of  Aflarmation. — An  ppeal  may  be  taken  from  an  order  re- 
considering and  reafifirming  a  prior  order,  although  the  time  to 
appeal  from  the  latter  order  has  expired.® 

(7)  Cross-appeals. — A  cross-appeal  must  be  prosecuted  like  other 
appeals.'  It  is  not  taken  until  brought  to  the  attention  of  the 
court  from  whose  decree  the  appeal  is  taken.®  It  cannot  be  al- 
lowed after  the  expiration  of  the  statutory  period  for  appealing 
from  the  decree  or  judgment.* 

(8)  Second  Appeal. — Where  a  first  appeal  has  been  dismissed 
without  prejudice,  a  second  appeal  must  be  taken  within  the  time 
in  which  the  first  appeal  might  have  been  taken.** 

(9)  Party  under  Disability — Dependent  on  statute. — The  disability 
of  a  party  does  not  interrupt  the  running  of  a  statute  limiting 
the  time  to  appeal  unless  it  is  expressly  so  declared.** 


Savings,  etc.,  Soc.  v.  Horton,  63   Cal. 
310. 

1.  Leadbetter  v.  Laird,  45  Wis.  522. 

2.  Mann  v.  Haley,  45  Cal.  63;  Davis 
V.  Gemmel,  73  Md.  530;  Vincent  v. 
Vincent,  3  Mackey  (D.  C.)  320. 

Appeal  from  New  Trial. — The  pending 
of  an  appeal  from  the  denial  of  a 
new  trial  does  not  prolong  the 
time  for  taking  an  appeal  from  the 
judgment.  Bornheimer  v.  Baldwin, 
42  Cal.  27. 

Batification  of  Account. — Where  an 
auditor  rejectee!  one  account  and  rati- 
fied another  filed  later,  the  latter  was 
held  the  final  order,  from  which  the 
time  for  taking  an  appeal  was  to  be 
computed.  Davis  v.  Gemmel,  73  Md. 
530,  21  Atl.  Rep.  712. 

3.  Kittredge  v.  Stevens,  23  Cal.  S83. 

4.  Guyer  v.  Wilson,  139  111.  392. 
6.   Carli  v.  Jackman,  9  Minn.  249. 

6.  Fargo  First  Nat.  Bank  v.  Briggs, 
34  Minn.  266;  Gentry  v.  Walker  (Ky. , 
1892),  20  S.  W.  Rep.  291;  Wishard  v. 
McNeil,  78  Iowa  40. 

A  judgment  confirming  a  sale  may  be 
reviewed,  although  the  time  for  re- 
viewing the  judgment  decreeing  the 
sale  has  expired.  Gentry  v.  Walker 
(Ky.,  1892),  20  S.  W.  Rep.  291;  Carli 
■V.  Jackman,  9  Minn.  249. 

But  where  a  petition  in  error  seeks 
to  review  two  orders  denying  applica- 


tion to  vacate  a  judgment  for  fraud, 
and  the  petition  is  filed  after  the  ex- 
piration of  the  statutory  period  for 
taking  an  appeal  from  the  first  order, 
it  will  not  be  reviewed.  Sanford  v. 
Weeks,  50  Kan.  339. 

Judgment  by  Default. — Where  a  judg- 
ment was  taken  by  default,  and  a  pe- 
tition for  a  new  trial  on  the  ground 
of  fraud  was  stricken  from  the  files, 
it  was  held  that  an  appeal  from  the 
order  was  valid,  although  it  necessar- 
ily involved  the  judgment  and  the 
time  to  appeal  therefrom  had  expired. 
Wishard  v.  McNeil,  78  Iowa  40. 

7.  Farrarz/.  Churchill,  135  U.  S.  609. 
Farrar    v.    Churchill,    135   U.    S. 


8 

6og 

9 

609 


Farrar   v.    Churchill,    135    U.    S. 
Wade  V.    Kimberly,    5   Ohio  Cir. 
Ct.  Rep.  33. 

10.  State  V.  McFarland,  38  Kan.  664; 
Long  V.  Emery,  49  Ind.  200;  Martinez 
V.  Gallardo,  5  Cal.  155;  Bornheimer  z/. 
Baldwin,  42  Cal.  27;  Columbet  v. 
Pacheco,  46  Cal.  650;  Gensler  v. 
Florida  R.  Co.,  14  Fla.  41;  Marshall 
V.  Milwaukee,  etc.,  R.  Co.,  20  Wis. 
644. 

Want  of  Prosecntion. — As  where  the 
first  is  dismissed  for  want  of  prosecu- 
tion. Marshall  v.  Milwaukee,  etc.,  R. 
Co.,  20  Wis.  644. 

11.  Beaird  v.  Russ,  34  La.  Ann.  315; 
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Exception  in  Statutes  of  Limitations. — Exceptions  in  the  Statutes  of  lim- 
itations controlling  an  original  action  do  not  apply.* 

Disability  must  Exist  when  Statute  Begins  to  Bun. — Where  the  Statutes 
exclude  periods  during  which  a  party  is  under  disability,  the  disa- 
bility must  exist,  as  in  the  case  of  the  ordinary  statutes  of  limita- 
tions, at  the  time  the  statute  begins  to  run.* 

/.  Computation  of  Time — in  General. — In  computing  the  time 
limited  by  the  statute  for  taking  an  appeal,  the  day  of  the  act 
which  sets  the  statute  in  operation  is  excluded,  and  the  day  of 
the  act  which  stops  the  running  of  the  statute  is  included.^ 

Sunday. — When  the  time  expires  on  Sunday  or  a  non-judicial 
day,  it  will  be  counted  unless  the  statutes  expressly  exclude  it.^ 

Counting  Days. — Where  a  notice  of  appeal  must  be  given  a  defined 
number  of  days  prior  to  the  return  day,  either  the  day  of  service 
or  the  return  day  may  be  counted  to  suit  the  requirements  of  the 
statute.*     In  some  courts  the  day  of  service  is  counted,  and  the 


Pace  V.  Ficklin,  76  Va.  295;  Sambs  v. 
Stein,  53  Wis.  570. 

1.  Beaird  v.  Russ,  34  La.  Ann.  315; 
Sambs  v.  Stein,  53  Wis.  570. 

2.  Pace  V.  Ficklin,  76  Va.  295;  Yar- 
borough  V.  Deshazo,  7  Gratt.  (Va.) 
374;  Sambs  v.  Stein,  53  Wis.  570; 
Smith  V.  Hill,  i  Wilson  134;  Doe  v. 
Jones,  4  T.  R.  300;  Stowal  v.  Zouch, 
I  Plowd.  353;  Freake  v.  Cranefeldt,  3 
Myl.  &  C.  499;  Rhodes  v.  Smethurst, 
4  M.  &  W.  351. 

Disability  Subsequently  Accruing.— A 
disability  subsequently  accruing  does 
not  interrupt  the  statute  unless  it  so 
declares.  McDonald  v.  Hovey,  no 
U.  S.  619;  Pace  V.  Ficklin,  76  Va.  295; 
Sambs  v.  Stein,  53  Wis.  570. 

Death  of  Appellant. — The  death  of  ap- 
pellant does  not  therefore  suspend  the 
operation  of  the  statute.  Pace  v. 
Ficklin,  76  Va.  295. 

3.  Colorado. — Stebbins  v.  Anthony,  5 
Colo.  348;  In  re  Tyson,  13  Colo. 
482. 

Indiana. — Wright  v.  Manns,  in 
Ind.  422;  Noble  v.  Murphy,  27  Ind. 
502;  Glasscock  v.  Boyer,  50  Ind.  391; 
Faure  v.  U.  S.  Express  Co.,  23  Ind. 
48;  Hursh  V.  Hursh,  99  Ind.  500; 
Swift  V.  Tousey,  5  Ind.  196;  State  v. 
Thorn,  28  Ind.  306;  Hathaway  v. 
Hathaway,  2  Ind.  513;  Byers  v.  Hick- 
man, 36  Ind.  359. 

Missouri. — Bailey  v.  Lubke,  8  Mo. 
App.  57;  Sample,  etc.,  Mfg.  Co.  v. 
Thomas,  10  Mo.  App.  457;  Deere  v. 
Hucht,  32  Mo.  App.  153. 

New  York. — Cornell  v.  Moulton,  3 
Den.  (N.  Y.)  16;  Gallt  v.  Finch,  24 
How.  Pr.  (N.  Y.  Supreme  Ct.)  193. 


Wisconsin.  —  Bennett  v.  Keehn,  67 
Wis.  154. 

Other  States. — Ritchey  v.  Fisher,  85 
Iowa  560;  Doyle  v.  Mizner,  41  Mich. 
549;  Chapman  v.  Allen,  33  Neb.  129; 
Gueringer  v.  Creditors,  33  La.  Ann. 
1279;  State  V.  Winter  Park,  25  Fla. 
371;  State  V.  Weld,  39  Minn.  426;  Big- 
elov/  V.  Wilson,  i  Pick.  (Mass.)  485. 

United  States. — Smith  v.  Gale,  137 
U.  S.  577;  Sheets  v.  Shelden,  2  Wall. 
(U.  S.)  190. 

When  time  is  to  be  reckoned  from 
the  happening  of  an  event,  "the 
day  upon  which  the  event  happened 
may  be  regarded  as  an  entirety  or 
point  of  time,  and  so  excluded."  Cor- 
nell V.  Moulton,  3  Den.  (N.  Y.)  13. 

4.  Johnson  v.  Meyers,  54  Fed.  Rep. 
417;  Wright  V.  Manns,  in  Ind.  425; 
Williams  v.  State,  5  Ind.  235;  Drake 
V.  Andrews,  2  Mich.  203;  In  re  Rose's 
Estate,  63  Cal.  346;  Carothers  v. 
Wheeler,  i  Oregon  196. 

When  statutes  do  not  exclude  Sun- 
day, service  therefor  must  be  made 
on  Saturday.  Johnson  v.  Meyers,  54 
Fed.  Rep.  417. 

5.  Crawford  v.  Feder,  27  Fla.  523; 
State  V.  Winter  Park,  25  Fla.  375;  Den 
V.  Fen,  8  N.  J.  L.  303;  Day  7/.  Hall,  12 
N.  J.  L.  203;  Walsh  V.  Boyle,  30  Md. 
263;  Garner  v.  Johnson,  22  Ala.  494; 
Thomas  v.  Afflick,  16  Pa.  St.  14; 
Northrop  v.  Cooper,  23  Kan.  432; 
Stebbins  v.  Anthony,  5  Colo.   348. 

Notwithstanding  Statute. — Although 
general  statutes  expressly  provide 
that  the  first  day  shall  be  excluded  and 
the  last  included.  Crawford  v.  Feder, 
27  Fla.  523. 
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return  day  excluded.*  In  others  the  return  day  is  counted,  and 
the  day  of  service  excluded.*  As  to  computation  of  time  gen- 
erally, see  Am.  and  Eng.  Ency.  Law,  tits.  Day,  Month,  Time, 
Year. 

g.  What  Record  must  Show. — The  record  must  show  that 
the  appeal  was  taken  and  allowed  in  the  time  prescribed  by  the 
statute,'  and  where  the  appeal  was  granted  by  order  of  court  the 


1.  Garner  v.  Johnson,  22  Ala.  494; 
Thomas  v.  Afflick,  16  Pa.  St.  14;  North- 
rop V.  Cooper,  23  Kan.  432;  Hager- 
man  v.  Ohio  Bldg.,  etc.,  Assoc,  25 
Ohio  St.  186. 

2.  State  V.  Winter  Park,  25  Fla.  371; 
Vairin  v.  Edmonson,  10  111.  270;  For- 
syth V.  Warren,  62  111.  68;  King  v. 
Justices,  4  Nev.  &  M.  380. 

Day. — A  day  is  a  unit  of  time.  It 
commences  at  12  o'clock  p.m.  and 
ends  at  12  o'clock  p.m.,  running  from 
midnight  to  midnight.  Benson  v. 
Adams,  69  Ind.  355. 

Reckoning  Hours. — Time  is  reckoned 
by  following  the  hours  forward,  and 
is  so  reckoned  as  to  make  the  period 
a  consecutive  one,  unless  the  statute 
indicates  a  different  method.  Heddcr- 
ich  V.  State,  loi  Ind.  564. 

Actual  Date. — Parol  evidence  is  ad- 
missible to  show  the  date  of  actual 
receipt  of  the  process  by  the  sheriff. 
Hale's  Appeal,  44  Pa.  St.  438. 

29tli  February. — Where  the  interven- 
ing day  in  leap-year  is  February  29, 
and  days  are  to  be  counted  in  compu- 
tation, it  has  been  held  that  February 
28  and  29  would  be  each  counted  as  a 
distinct  day,  Helphenstine  v.  Vin- 
cennes  Nat.  Bank,  65  Ind.  582;  over- 
ruling Swift  V.  Tousey,  5  Ind.  196; 
Craft  V.  State  Bank,  7  Ind.  2ig;  Kohl- 
er  V.  Montgomery,  17  Ind.  220;  and 
Porter  v.  Holloway,  43  Ind.  35,  where 
the  28th  and  29th  were  counted  as  one 
day. 

Intervening  Sundays. — A  non-judicial 
intervening  day  will  be  counted.  Wo- 
mack  V.  McAhren,  9  Ind.  6. 

Judicial  Days.  —  Where  an  appeal 
record  must  be  filed  within  three  ju- 
dicial days  after  the  first  session  of 
the  Supreme  Court,  three  judicial  days 
after  its  actual  session  is  meant,  and 
the  opening  days  on  which  the  court 
was  adjourned  by  the  clerk  for  ab- 
sence of  the  judges  are  not  counted. 
Chaffee  v.  Mcintosh,  36  La.  Ann.  824. 

One  Year.  —  A  proceeding  in  error 
commenced  on  the  same  day  of  the 
same  month  of  the  next  year  after  the 

2  Encyc.  PI.  &  Pr.— 17.  i 


rendition  of  the  judgment,  is  com- 
menced within  the  "  statutory  "  year 
within  which  to  appeal.  Smith  County 
V.  Lahore,  37  Kan.  480;  Chapman  v. 
Allen,  33  Neb.  129. 

Day  of  Entry  of  Bendition. — The  day 
of  entry  of  rendition  of  judgment  will 
be  excluded.  Bennett  v.  Keehn,  67 
Wis.  154. 

Illustrations —  Three  Years. — An  ap- 
peal taken  May  24,  1870,  from  a  judg- 
ment rendered  May  25,  1867,  was  held 
within  three  years.  Crawford  v. 
Prairie  Creek  Ditching  Assoc,  44  Ind, 
361. 

Thirty  Days. — -Where  an  appeal  must 
be  taken  within  thirty  days,  it  was  held 
in  time  if  taken  January  15,  where 
judgment  was  rendered  December  16. 
Glasscock  v.  Boyer,  50  Ind.  391. 

Month. — Where  the  word  month  oc- 
curs in  a  statute,  a  calendar,  not  lunar, 
month  is   meant.     Com.  v.  Chambre, 

4  Dall.  (U.  S.)  143;  Strong  I/.  Birchard, 

5  Conn.  357;  Brewer  v.  Harris,  5 
Gratt.  (Va.)  298;  Gross  v.  Fowler,  21 
Cal.  392. 

"  Year"  means  calendar  year.  Com. 
V.  Lehigh  Valley  R.  Co.,  129  Pa.  St. 
429. 

Common  and  Standard  Time. — Where 
process  is  to  be  returned  at  a  certain 
hour,  common  time  will  be  understood 
unless  standard  time  is  expressly 
named.  Searles  v.  Averhoff,  28  Neb. 
668. 

Week. — A  "  week"  is  a  definite  pe- 
riod of  time  extending  from  a  certain 
time  on  one  day  to  a  corresponding 
time  on  a  corresponding  day  next 
ensuing.  In  re  Tyson,  13  Colo. 
482. 

Fraction  of  a  Day. — The  general  rule 
is  that  the  law  will  not  regard  frac- 
tions of  a  day,  Denver  v.  Pearce,  13 
Colo.  389;  unless  necessary  to  deter- 
mine conflicting  rights,  Louisville  v. 
Savings  Bank,  104  U.  S.  469;  Grosve- 
nor  V.  Magill,  37  111.  239;  Smith  v. 
Jefferson  County,  10  Colo.  17. 

3.  Dickerman  v.  Lubien,  70  Iowa. 
345. 
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record  must  show  the  order  allowing  it.* 

6.  The  Transcript  on  Appeal — a.  IN  GENERAL. — Where  a  court 
exercises  appellate  and  not  original  jurisdiction  it  is  necessarily- 
confined  to  a  review  of  the  proceedings  of  the  trial  court.^  The 
record  of  the  trial  court  is  the  only  legal  evidence  of  such  pro- 
ceedings,' and  the  case  before  the  appellate  court  for  deter- 
mination must,  therefore,  be  the  case  as  presented  by  the  existing 
record  of  the  trial  court.* 

b.  What  the  Transcript  is. — In  the  eye  of  the  law  the 
record  itself  is  to  be  returned.*  But  in  practice  a  transcript 
only  is  sent  up.*  The  transcript  on  appeal  is  a  copy  of  the  final 
record  made  by  the  trial-court  clerk  of  the  cause  appealed  after 
determination  below.'' 

Original  Papers. — Original  papers  filed  as  part  of  the  record  in  the 
cause  are  not  generally  receivable,  except  by  statute,  to  complete 
the  transcript  in  the  appellate  court.'^ 

1.  State  V.  Roscoe,  93  Mo.  146.  See 
Record,  infra;   Notice  of  Appeal,  supra. 

2.  Irving  Nat.  Bank  v.  Adams,  28 
Hun  (N.  Y.)  108;  Gardner  v.  Burling- 
ton, etc.,  R.  Co.,  68  Iowa  588;  Masser 
V.  Chicago,  etc.,  R.  Co.,  68  Iowa  602; 
Barnes  v.  Colquitt,  67  Ga.  766. 

3.  Green  v.  Robinson,  3  How. 
(Miss.)  104;  Carraway  v.  Yazoo 
County,  I  How.  (Miss.)  23;  Kibble  v. 
Butler,  14  Smed.  &  M.  (Miss.)  207. 

4.  Satterlee  v.  Bliss,  36  Cal.  489; 
Buckman  v.  Whitney,  24  Cal.  267; 
Boston  V.  Haynes,  31  Cal.  107;  Buck- 
man  V.  Whitney,  28  Cal.  555;  Bonds 
•V.  Hickman,  29  Cal.  460. 

What  the  Eecord  is. — In  Davidson  v. 
Murphy,  13  Conn.  213,  it  is  said:  "A 
record,  in  judicial  proceedings,  is  a 
precise  history  of  the  suit  from  its 
commencement  to  its  termination,  in- 
cluding the  conclusion  of  law  thereon, 
drawn  up  by  the  proper  officer,  for 
the  purpose  of  perpetuating  the  exact 
state  of  facts." 

Scope  of  Keview.  —  "The  record  of 
the  trial  court  must  be  tried  by  itself, 
and  by  itself  alone,"  Mutual  Bldg., 
etc.,  L.  Assoc,  v.  Tascott,  143  111.  306; 
and  errors  accordingly,  to  be  available 
by  appellant,  must  clearly  appear  from 
an  inspection  of  the  record  by  the 
appellate  court  without  the  aid  of 
extrinsic  matters,  Shickle  Harrison, 
etc..  Iron  Co.  v.  Kent,  34  Neb.  568; 
Johnson  v.  Van  Cleve,  23  Neb.  560; 
Republican  Valley  R.  Co.  v.  Linn,  15 
Neb.  234;  Union  Pac.  Co.  v.  Marston, 
22  Neb.  721.    See  Reversible  Err  or,  post. 

5.  Rochester  v.  Roberts,  25  N.  H. 
506. 


6.  Rochester  v.  Roberts,  25  N.  H. 
506;  Brown  v.  Clark,  3  Johns.  (N.  Y.) 
443;  Dearborn  v.  Patton,  4  Oregon  58. 

7.  Grayson  v.  Cummins,  Dall. 
(Tex.)  391;  Dilworth  v.  Curts,  139 
111.  508;  Schirmer  v.  People,  33  111. 
282;  Wilson  V.   Morrell,  5  Wash.   654. 

In  both  the  final  record  and  the  tran- 
script the  successive  steps  taken  in  the 
progress  of  the  cause,  as  pleadings, 
entries  of  record,  etc.,  should  be  in- 
serted chronologically  and  connected 
by  necessary  historical  statements 
taken  from  the  clerk's  docket  and 
other  memoranda.  Grayson  v.  Cum- 
mins, Dall.  (Tex.)  391. 

Where  No  Transcript  is  Sent  Up. — If 
no  transcript  is  sent  up  the  case  will 
be  dismissed.  The  clerk's  certificate 
that  the  bill  of  exceptions  contains  all 
the  evidence  is  insufficient.  Barnes  v. 
Colquitt,  67  Ga.  766. 

Proceedings  before  Surrogate. — A  cer- 
tified copy  of  the  proceedings  before  a 
surrogate  on  application  for  probate  of 
a  will,  has  the  effect  of  a  record  and 
cannot  be  impeached.  In  re  Cour- 
sen's  Will,  4  N.  J.  Eq.  410. 

8.  Hayes  v.  Clarke,  12  La.  Ann. 
Herrick  v.  Conant,  4  La.  Ann. 
Pruitt    V.    McWhorter,    74    Ala. 

Crawford  v.  Mobile  Branch 
Bank,  7  Ala.  383;  Mitchell  v.  Stinson, 
So  Ind.  324;  Rabon  v.  State,  7  Fla.  9; 
Cox  V.  Macy,  76  Iowa  316. 

Even  by  consent  of  counsel,  Pruitt 
V.  McWhorter,  74  Ala.  315. 

But  in  Herrick  v.  Conant,  4  La. 
Ann.  276,  it  was  held  that  where  the 
original  document,  a  copy  of  which 
was    omitted    from    the    record,    was 


666; 
276; 
315: 
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Original  papers  cannot  be  made  part  of  the  transcript  where  or- 
dered to  be  sent  up,  but  they  should  be  forwarded  therewith,  and 
their  identity  verified  by  a  certificate  of  the  clerk.* 

c.  What  the  Transcript  Includes. — The  transcript  must, 
unless  the  statutes  otherwise  direct,  include  a  complete  copy  of 
the  entire  record  in  the  trial  court  of  the  cause  appealed  from.* 


supplied  by  agreement  of  parties,  the 
appellee  could  not  take  advantage  of 
his  own  stipulation  and  move  for  dis- 
missal. 

Washington. — In  Wilson  v.  Morrell, 
5  Wash.  654,  it  was  held  that  the  ap- 
pellate tribunal  is  not  ousted  of  juris- 
diction by  bringing  up  the  original 
paper  instead  of  the  copy,  although 
it  may  refuse  to  hear  the  appeal. 

1.   State  V.  Norris,  43  Tex.  372. 

Alabama.— Under  Code  1876,  §  157, 
thetrial  court  mayorderoriginalpapers 
sent  up  on  appeal  for  examination,  but 
this  does  not  authorize  the  omission 
of  record  copies  in  the  transcript. 
Pruitt  V.  McWhorter,  74  Ala.  315. 
Without  statutory  power  it  cannot  so 
order.     Butler  v.  State,  22  Ala.  43. 

Wisconsin. — A  printed  abstract  or 
printed  case,  although  certified  by  the 
clerk,  was  held  not  to  be  a  proper 
substitute  for  a  return  required  to  be 
made  of  the  originals  or  printed  copies. 
Smith  V.  Thorp,  7  Wis.  514;  Davidson 
V.  Davidson,  10  Wis.  86;  Webster  v. 
Stadden,  8  Wis.  225. 

Where  the  original  bill  of  excep- 
tions was  mislaid  or  lost,  a  printed 
bill  of  exceptions  stipulated  to  be 
accurate  was  received  with  reluctance. 
Orton  V.  Noonan,  19  Wis.  350. 

On  Appeal. — Where  not  part  of  the 
record  below,  the  appellate  court  has 
no  power  to  order  such  papers  made 
part  of  the  record  on  appeal.  States 
V.  Cromwell,  104  N.  Y.  664. 

Criminal  Appeal. — In  a  criminal  ap- 
peal from  a  conviction  before  a  magis- 
trate the  magistrate  must  send  up 
certified  copies  of  the  proceedings 
before  him.  Com.  v.  Doty,  2  Met. 
(Mass.)  18;  Com.  v.  Burns,  8  Gray 
(Mass.)  482;  Com.  v.  Sheehan,  12  Gray 
(Mass.)  28;  Com.  v.  Kelly,  12  Gray 
(Mass.)  123;  Com.  v.  Magoun,  14  Gray 
(Mass.)  398;  Com.  v.  Wiggin,  iii  Mass. 
428. 

The  original  papers  are  not  suffi- 
cient. Com.  V.  Phelps,  11  Gray  (Mass.) 
72;  Mitchell  V.  Stinson,  80  Ind.  324. 

Inspection  of  Original  Papers. — In  Hoi- 
brook  V.  Nichol,  40  111.  75,  it  was  held 


that  the  appellate  court  might  inspect 
an  original  paper  copied  into  the 
record  to  examine  evidence  of  inter- 
lineation, consisting  of  difference  in 
color  of  ink,  handwriting,  etc.,  which 
a  correct  copy  of  the  mere  language 
could  not  show.  School  Trustees  v. 
Welchley,  19  111.  64;  Conway  v.  Erwin, 
I  La.  Ann.  391. 

Practice. — Applications  to  present 
original  papers  on  appeal  are  ad- 
dressed to  the  favor  of  the  court. 
Sutphen  v.  Cushman,  40  111.  77. 

The  appellate  court  has  no  power  to 
compel  the  clerk  below  to  surrender 
to  any  other  person  or  send  up  origij 
nal  papers  in  his  custody  as  an  officer 
of  the  court.     Anonymous,  40  111.  77. 

Sabpcena  Duces  Tecum. — But  it  may 
request  the  clerk  to  transmit  them,  or, 
in  case  of  necessity,  award  a  subpcena 
duces  tecum  requiring  the  clerk  to  ap- 
pear in  person  and  produce  the  papers 
for  inspection.  Anonymous,  40  111    78. 

Identification. — They  should  be  clear- 
ly identified  by  the  bill  of  exceptions. 
School  Trustees  v.  Welchley,  19  111. 
64. 

Transmission  of  Appeal. — Where  a 
statute  orders  the  clerk  to  transmit  the 
appeal,  he  sufficiently  complies  there- 
with by  sending  up  the  original  papers 
with  a  copy  of  the  appeal  bond.  Nis- 
bet  V.  Lawson.  i  Kelly  (Ga.)  275. 

2.  Westbrook  v.  Schmaus,  51  Kan. 
214;  South  Boulder  Ditch,  etc.,  Co., 
V.  Community  Ditch,  etc.,  Co.,  8 
Colo.  429;  Metzler  v.  James,  9  Colo. 
115;  Wright  V.  Dudley,  8  Mich.  115; 
Brown  v.  Thompson,  29  Mich.  72; 
Rispelle  v.  Doellner,  26  Mich.  102; 
Harrison  v.  Dewey,  46  Mich.  173; 
Curtis  V.  Norton,  58  Mich.  411;  Lam- 
bert V.  Griffith,  40  Mich.  174;  Wilkins 
V.  Detroit,  46  Mich.  120;  Lamb  ?/.  Hin- 
man,  46  Mich.  112;  Freeland  v.  Jasper 
County,  27  111.  303;  Rowan  v.  Bowles, 
25  111.  97;  Blackburn  v.  Craufurd,  22 
Md.  447. 

Where  a  filed  paper  has  been  with- 
drawn, the  paper  and  order  of  with- 
drawal should  both  be  filed.  Free- 
land  V.  Jasper  County,  27  111.  303. 
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The  clerk  has  no  authority  to  omit  from  the  transcript  any 
portions  of  the  record.*  Where  the  statutes  define  what  shall 
be  included  therein,  the  clerk  must  make  up  the  transcript  in 
accordance  therewith.* 

d.  The  Record  Proper — (i)  Generally— lx-Lk^. — The  record 
proper,  of  which  the  transcript  on  appeal  is  a  copy,  includes  the 
original  process  with  the  return  thereon,  the  pleadings,  orders, 
substituting  parties,  and  the  entry  of  final  judgment.' 


Tribanal. — The  transcript  must  set 
forth  before  what  person  the  proceed- 
ings were  had  and  by  whose  authority 
the  record  was  made.  Howell  z/.  Ray, 
83  N.  Car.  558;  State  v.  King,  5  Ired. 
(N.  Car.)  203;  State  v.  Ward,  8  Ired. 
(N.  Car.)  530;  Green  v.  Collins,  6  Ired. 
(N.  Car.)  139. 

Term  of  Court. — It  should  show  to 
what  term  of  the  appellate  court  the 
appeal  is  returnable.  Mills  v.  Bagby, 
4  Tex.  320. 

Time. — The  time  when  the  transcript 
was  made  is  immaterial  if  filed  in  sea- 
son.    Prewitt  V.  Woods,  i  Tex.  521. 

Erasures. — Erasures  or  interlinea- 
tions in  record  papers  should  not  be 
shown  by  a  facsimile  or  clerk's  cer- 
tificate, but  by  a  bill  of  exceptions. 
Dikes  V.  Monroe,  15  Tex.  236. 

Illinois. — "The  papers  of  a  cause, 
when  filed,  under  our  statute  become 
part  of  the  record  as  fully  as  if  copied 
into  the  record-book  of  the  court," 
Harding  v.  Larkin,  41  111.  423;  and 
transcripts  of  the  record  are  made  by 
copying  the  files  and  orders  of  the 
court  as  entered  of  record  by  the 
clerk,  Dilworth  v.  Curts,  139  111.  508; 
Schirmer  v.  People,  33  111.  282. 

1.  Brown  v.  Thompson,  29  Mich.  72; 
Michigan  University  z'.  Rose,  45  Mich. 
284. 

When  in  Doubt  what  papers  to 
include  in  the  record,  he  should  apply 
for  and  follow  the  appellant's  direc- 
tions. Miles  V.  Buchanan,  36  Ind. 
490. 

Appending  Directions. — The  written 
directions  of  the  appellant  should  be 
appended  to  the  transcript,  so  as  to 
guide  the  Supreme  Court  in  the  impo- 
sition of  costs  for  encumbering  the 
transcript.  Miles  v.  Buchanan,  36 
Ind.  490. 

2.  Shewey  v.  Manning,  14  Wis.  448. 
8.     Bateson    v.    Clark,    37   Mo.    31  ; 

Greene  County  v.  Wilhite,  35  Mo. 
App.  43  ;  Bevin  v.  Powell,  11  Mo. 
App.  216;  McNeil  v.  New  York  Home 
Ins.  Co.,   30  Mo.  App.  306;  Heizer  v. 


Kelly,  73  Ind.  584;  Kesler  z/.  Myers,  4r 
Ind.  543  ;  Best  v.  Young,  6  Wis.  67  ;: 
Sayles  v.  Gudarth,  9  Wis.  159;  Officer 
of  Court  V.  Fisk,  7  How.  (Miss.)  403. 

In  Greene  County  v.  Wilhite,  35  Mo.. 
App.  44,  it  was  said  :  "There  may  be 
difficulty  in  restricting  the  record 
proper  in  all  cases  to  the  limits  thus 
stated;  but  the  largest  view  of  what  is 
to  be  deemed  the  record  proper  can 
make  it  include  no  more  in  addition  to 
what  is  above  stated  than  those  or- 
ders which  emanate  from  the  breast  of 
the  judge  while  sitting  in  court,  and 
which  are  evidenced  alone  by  the  en- 
tries on  the  minutes  of  the  court." 

Indiana.  —  Under  Indiana  practice 
the  record  includes  also  the  general 
verdict,  Frank  v.  Grimes,  105  Ind.  246;. 
Salander  v.  Lockwood,  66  Ind.  285  ; 
Monroe  v.  Adams  Express  Co.,  65  Ind. 
60 ;  Redinbo  v.  Fretz,  99  Ind.  461  ;. 
special  findings,  Frank  v.  Grimes,  105. 
Ind.  246  ;  Monroe  v.  Adams  Express 
Co.,  65  Ind.  60;  Salander  v.  Lockwood, 
66  Ind.  285;  Campbell  v.  Dutch,  36  Ind. 
504;  Terre  Haute,  etc.,  R.  Co.  v.  Clark, 
73  Ind.  168  ;  motion  for  judgment  on 
the  special  findings,  Frank  v.  Grimes, 
105  Ind.  246  ;  Monroe  v.  Adams  Ex- 
press Co.  ,65  Ind.  60;  Salander  z/.  Lock- 
wood,  66  Ind.  285  ;  the  ruling  of  the 
trial  court  thereon  and  exceptions 
thereto,  Frank  v.  Grimes,  105  Ind.  246; 
Salander  v.  Lockwood,  66  Ind.  285  ; 
Terre  Haute,  etc.,  R.  Co.  v.  Clark,  73 
Ind.  168;  Boots  V.  Griffiths,  97  Ind.  241; 
Redinbo  v.  Fretz,  99  Ind.  458. 

Findings  of  Fact. — Findings  of  fact 
or  conclusions  of  law  not  signed  by  the 
judge  are  no  part  of  the  record  proper. 
Branch  v.  Faust,  115  Ind.  464. 

But  a  special  finding  becomes  part 
of  the  record,  by  a  request  of  both  par- 
ties made  at  proper  time,  under  the 
practice  of  Indiana.  Wilson  v.  Buell, 
117  Ind.  315. 

Washingfton.  —  Under  Code  Wash. 
Ter.  g§  451,  464,  filed  findings  of  facts 
become  part  of  the  record.  Dodd  v, 
Bowles,  3  Wash.  Ter.  383. 
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In  Equity. — The  bill,  answer,  or  replication,  and  all  exhibits  to  the 
bill  and  answer,  depositions  taken  in  the  cause,  and  other  papers 


California.  —  Under  Code  Civ.  Pro., 
Cal.,  §  950,  the  statement  of  the  case 
used  in  the  hearing  of  a  motion  for  a 
new  trial  is  part  of  the  record,  upon 
which  an  appeal  from  the  judgment 
may  be  heard.  Craig  v.  Fry,  68  Cal. 
367  ;  People  v.  Crane,  60  Cal.  279. 

In  a  criminal  appeal  the  record  proper 
includes,  under  Penal  Code,  ^  1207:  i. 
The  indictment  or  information,  and  a 
copy  of  the  minutes  of  the  plea  or 
demurrer.  2.  A  copy  of  the  minutes  of 
the  trial.  3.  The  charge,  given  or  re- 
fused, and  the  indorsement  thereon, 
or  a  copy  of  the  judgment.  People  v. 
O'Brien,  88  Cal.  487. 

Mississippi. — So  in  Mississippi  it  is 
said  that  the  record  proper  embraces 
"citation,  writ  of  error,  transcript  of 
the  record  from  the  court  below,  ex- 
cept depositions  in  chancery  cases, 
assignment  of  errors  and  joinder,  all 
interlocutory  orders,  and  the  final 
judgment."  Officers  of  Court  v.  Fisk, 
7  How.  (Miss.)  403. 

Construction  of  Statutory  Require- 
ments.— A  statutory  requirement  that 
the  transcript  shall  embrace  "all 
papers  pertaining  to  a  cause  and  filed 
therein,"  includes  the  complaint,  an- 
swer, reply,  demurrers,  and  all  instru- 
ments upon  which  the  proceeding  is 
based  and  which  are  filed  with  and 
made  part  of  a  cause.  Heizerz'.  Kelly, 
73  Ind.  584;  Kesler  v.  Myers,  41  Ind. 
543- 

In  Heizerz/.  Kelly,  73  Ind.  585,  it  was 
said,  in  construing  such  a  statute:  "  If 
the  question  arises  upon  sustaining  or 
overruling  the  demurrer  to  the  com- 
plaint, the  record  need  not  contain  any 
subsequent  pleading.  The  converse 
of  this,  however,  is  not  true.  If  the 
question  arises  upon  sustaining  or 
overruling  a  demurrer  to  the  reply, 
then  the  complaint,  answer,  and  reply 
must  be  embraced  in  the  record,  as  the 
demurrer  searches  all  previous  plead- 
ings."    Heizer  v.  Kelly,  73  Ind.  584. 

Notice  of  Motions. — As  the  appeal 
from  the  judgment  brings  up  only 
the  judgment-roll,  the  notice  of  a  mo- 
tion to  strike  out  portions  of  the  an- 
swer, the  motions  for  judgment  and 
orders  thereon,  are  no  part  of  the  rec- 
ord on  appeal,  unless  made  so  by  a  bill 
of  exceptions  or  statement  of  facts. 
Douglas  V.  Dakin,  46  Cal.  49;  Spinetti 
V.  Brignardello,  53  Cal.  283;  Thompson 


V.  Manrow,  i  Cal.  428;  Sharp  v.  Daug- 
ney,  33  Cal.  505;  Harper  v.  Minor,  27 
Cal.  109;  Sichler  v.  Look,  93  Cal.  607; 
McAlbee  v.  Randall,  41  Cal.  136.  So 
also  notices  of  motions  to  strike  out 
portions  of  pleadings  or  to  dismiss  an 
action  and  orders  on  such  motions. 
Morris  v.  Angle,  42  Cal.  236. 

Becord  on  Appeal  from  Judgment  by 
Default. — On  appeal  from  a  judgment 
by  default  the  evidence  of  residence, 
summons,  return,  or  affidavit  of  non- 
residence  and  proof  of  publication 
should  be  included  in  the  record,  un- 
less defendant  appeared.  Miles  v. 
Buchanan,  36  Ind.  490. 

Process. — The  record  proper  includes 
the  summons  or  proof  of  substituted 
service.  Randall  v.  Songer,  16  111. 
27;    Haywood  v.  McCrory,  33  111.  459. 

An  order  for  service  of  summons  by 
publication  is  no  part  of  the  judgment 
roll.     Sichler  v.  Look,  93  Cal.  607. 

Indiana.  —  Rev.  Stat.,  §  650.  pro- 
vides that  where  a  party  has  entered 
an  appearance  the  summons  need  not 
be  incorporated  in  the  record. 

But  where  a  party  desires  to  attack 
the  validity  of  the  summons  or  its  ser- 
vice, he  may  have  it  brought  in  by  or- 
der of  the  court  or  bill  of  exceptions. 
Cincinnati,  etc.,  R.  Co.  v.  Heim,  97 
Ind.  525. 

In  judgment  by  default  the  sum- 
mons must  always  be  embodied  in  the 
record.    Woode  v.  Brown,  93  Ind.  164. 

Sheriff's  Beturn.  —  The  record  does 
not  include  the  return  of  the  sheriff  on 
a.  venire.    People  z/.O'Brien, 88  Cal. 487. 

Beferee's  Beport. — A  referee's  report 
is  not  a  part  of  the  record  proper.  Os- 
born  V.  Graves,  11  Oregon  526. 

Petition  for  Writ  of  Error. — The  peti- 
tions for  writs  of  error  form  no  part  of 
the  record  on  appeal,  and  cannot  be  re- 
ferred to  to  supply  omissions.  Clark 
V.  Pennsylvania,  128  U.  S.  397;  War- 
field  V.  Chaffe,  91  U.  S.  690;  Susque- 
hanna Boom  Co.  V.  West  Branch  Boom 
Co.,  no  U.  S.  57. 

Submission.  —  A  submission  and 
award  are  no  part  of  the  record  proper 
where  made  in  a  suit  referred  to  arbi- 
tration without  order  of  the  court. 
Thomason  v.  Odum,  31  Ala.  108. 

Garnishment.  —  Nor  is  a  judgment 
against  the  original  defendant  in  an 
appeal  by  garnishee.  Faulks  v. 
Heard,  31  Ala.  516. 
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filed  in  a  cause  as  a  part  thereof,  are  embraced  in  the  record  with- 
out a  bill  of  exceptions.* 

In  Criminal  Cases. — In  criminal  cases  the  transcript  begins  regu- 
larly with  the  indictment.*  Any  preliminary  record  need  not  be 
included,  unless  some  question  is  raised  thereon.* 


Eecognizance. — The  recognizance  is 
no  part  of  the  record  proper  in  a  pro- 
ceeding by  scire  facias  against  bail. 
Richardson  v.  State,  31  Ala.  347;  Can- 
taline  v.  State,  33  Ala.  439. 

Set-off. — A  notice  of  set-off  is  no  part 
of  the  record.  Pledger  v.  Glover,  2 
Port.  (Ala.)  174. 

Belease  of  Error. — But  a  copyof  a 
release  of  error  filed  in  the  court  is 
properly  included  in  the  transcript  by 
the  clerk.  Thompson  v.  Ayres,  i  Stew. 
(Ala.)  171. 

1.   Dilworth  v.  Curts,  139  111.  508. 

In  Hyer  v.  Caro,  17  Fla.  350,  it  was 
said:  "  Evidence  taken  during  the 
progress  of  a  trial  at  law  is  no  part  of  a 
record,  unless  verified  by  the  judge  in 
the  form  of  a  bill  of  exceptions;  and  no 
exception  relating  to  or  arising  out  of 
the  evidence  can  be  heard  in  the 
court  of  appeal,  unless  that  evidence 
goes  upon  the  record  through  this  or 
some  other  method  recognized  and 
established  by  the  practice  prevailing 
in  the  court  of  original  jurisdiction. 
*  *  *  Hence  where  there  is  no  bill  of 
exceptions  there  can  be  no  certiorari 
upon  suggestion  in  the  diminution 
of  the  record  to  bring  up  the  evidence. 
In  cases  in  chancery  *  *  *  the  evi- 
dence is  a  part  of  the  record  without 
this  formality  of  verification  by  a  bill 
of  exceptions,  and  if  any  portion  of 
the  record  is  omitted  and  the  appellee 
wishes  it  supplied,  he  must  do  so  by  a 
motion  for  a  certiorari  to  bring  up." 

Books  as  Evidence. — Where  books  are 
used  in  evidence  below,  copies  of  the 
portions  offered  should  be  embraced  in 
the  transcript;  the  books  themselves 
should  not  be  sent  up.  Harrison  v. 
Dewey,  46  Mich.  173. 

Maps  and  plans  should  be  copied 
into  the  record  where  needed  to  make 
the  case  intelligible.  Curtis  ».  Norton, 
58  Mich.  412. 

"Written  Testimony. — Where  the  case 
was  tried  below  upon  written  testimony 
the  deposition  and  original  papers 
must  be  sent  up,  and  not  copies,  un- 
less the  statute  so  provides.  Bald- 
win V.  Tuttle,  23  Iowa  66;  Loomis  v. 
McKinzie,  48  Iowa  416. 

But  an  objection   by   the   appellee 
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that  copies  and  not  originals  are  sent 
up  must  be  made  before  final  sub- 
mission of  the  cause,  or  it  will  be 
deemed  waived.  McDonald  v.  Farrell, 
60  Iowa  335. 

Depositions. — Depositions  on  file  are 
a  part  of  the  record  of  a  cause.  In 
equity  no  certificate  of  the  court  is 
needed.  Bressler  v.  McCune,  56  111. 
475;  Moss  V.  McCall,  75  111.  190;  Groen- 
endyke  v.  Coffeen,  109  111.  325;  Ryan 
V.  Sanford,  25  111.  App.  571.  So  also 
exhibits  made  part  of  the  bill  and 
regularly  filed  with  it,  Bressler  v. 
McCune,  56  111.  475;  Moss  v.  McCall, 
75  III.  190;  and  the  report  of  a  master 
in  chancery,  Groenendyke  v.  Coffeen, 
109  111.  325. 

Stipulation. — \r\  New  Fc)r>J  a  stipula- 
tion made  by  the  parties  after  the  de- 
cision of  the  general  term  cannot  be 
considered  on  appeal  to  the  Court  of 
Appeals.  People  v.  Dewey,  128  N.  Y. 
606. 

Papers  Filed  in  Cause. — Papers  and 
documents  filed  in  a  cause,  but  not  in- 
corporated into  the  record,  constitute 
no  part  of  it,  as  a  memorandum  filed 
showing  how  the  judgment  was  made 
up.  Kirby^'.  Wood,  i6Me.8i;  Valentine 
V.  Norton,  30  Me.  200;  McArthur  v. 
Starrett,  43  Me.  345. 

2.  English  v.  State,  4  Tex.  125; 
Hardy  v.  State,  i  Tex.  App.  557. 

3.  English  v.  State.  4  Tex.  125; 
Hardy  v.  State,  i  Tex.  App.  557. 

"  A  writ  of  error  after  final  judg- 
ment brings  up  for  review  the  record 
of  the  proceedings  below,  including 
the  presentment,  indictment,  arraign- 
ment; the  pleas;  suggestion  of  pris- 
oner and  order  thereon  for  the  re- 
moval; the  issues;  judgment  of  court 
finding  the  facts  deciding  the  law 
thereon,  overruling  certain  of  the 
pleas,  sustaining  demurrer  to  others, 
and  giving  to  the  prisoner  leave  to 
further  answer;  prisoner's  suggestion 
to  suspend  the  trial  upon  the  produc- 
tion of  the  writ  of  error,  judgment 
overruling  the  same;  plea  of  not  guilty; 
verdictof  jury;  motion inarrestof  judg- 
ment and  the  overruling  thereof;  and 
the  final  judgmentand  convictionof  the 
prisoner."     Clare  7/.  State,  30  Md.  163. 
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In  Action  to  Beview  a  Judgment. — In  an  action  to  review  a  judgment 
brought  before  a  trial  court  by  a  bill  of  review,  the  complaint  for 
review  must  bring  before  the  court  a  full  and  complete  record  of 
the  judgments  and  proceedings  sought  to  be  reviewed.* 

Beturn  on  Appeal. — A  return  on  appeal,  as  distinct  from  a  tran- 
script proper,  consists  of  all  the  papers  essential  to  transfer  and 
determine  the  cause  in  the  appellate  court.* 

Appeal  from  Intermediate  Appellate  Court. — Where  an  appeal  is  taken 
to  a  supreme  court  from  an  intermediate  appellate  tribunal,  the 
supreme  court  acts  on  the  record  as  presented  to  the  appellate 
court  below.* 

Becopying. — Where  papers  have  been  once  copied  in  the  record 
on  appeal,  a  reference  thereto,  without  recopying,  is  sufificient  in 
subsequent  parts  of  the  transcript.* 

(2)  Pleadings. — The  transcript  properly  embraces  the  plead- 
ings.*   Where  properly  made  part  of  the  record,  pleadings  as  sub- 


Indictment. — The  original  indictment 
in  a  criminal  case,  with  all  the  in- 
dorsements required  to  be  upon  it,  is  a 
necessary  part  of  the  record  on  appeal 
when  a  prosecution  rests  thereon,  and 
the  same  is  true  of  an  information. 
Hoover  v.  State,  no  Ind.  349;  John- 
son V.  State,  23  Ind.  32;  Heacock  v. 
State,  42  Ind.  393;  Beard  v.  State,  57 
Ind.  8;  Cooper  v.  State,  79  Ind.  206; 
State  V.  Bowman,  103  Ind.  69;  Strange 
V.  State,  no  Ind.  354. 

Where  a  substitution  is  made  for  a 
lost  indictment,  the  record  must  show 
that  it  was  by  leave  of  court.  Graham 
V.  State,  43  Tex.  550. 

In  Misdemeanor  Case. — On  criminal 
appeal  the  record  must  show  in  a  mis- 
demeanor case  either  that  appellant 
has  duly  entered  into  a  recognizance 
or  else  that  he  has  been  placed  in 
jail.  Stovall  v.  State  (Tex.  Crim. 
App.,  1893),  22  S.  W.  Rep.  971. 

1.  Kiley  r/.  Murphy,  7  Ind.  App.  239; 
McDade  v.  McDade,  29  Ind.  340; 
Comer  v.  Himes,  58  Ind.  573;  White- 
all  V.  Crawford,  67  Ind.  84. 

Errors,  How  Shown. — It  must  show 
such  error  as  would  authorize  the  Su- 
preme Court  to  reverse  the  judgment 
had  an  appeal  been  perfected.  Kiley 
V.  Murphy,  7  Ind.  App.  239;  Richard- 
son V.  Howk,  45  Ind.  457;  American 
Ins.  Co.  V.  Gibson,  104  Ind.  336;  Rice 
V.  Turner,  72  Ind.  559;  Baker  v.  Lud- 
1am,  118  Ind.  87. 

2.  In  South  Carolina  a  return  on 
appeal  consists  of  copies  of  the  judg- 
ment-roll, the  notice  of  appeal,  and 
exceptions;  or,  if  the  appeal  is  from  an 


order,  copies  of  the  order  appealed 
from,  with  the  papers  upon  which  the 
court  below  acted  in  granting  the  or- 
der, together  with  notice  of  appeal 
and  exceptions.  Marjenhoff  z/.  Marjen- 
hoff,  40  S.  Car.  545;  Davis  v.  Hood 
(S.  Car.,  1887),  18  S.  E.  Rep.  941; 
Tribble  v.  Poore,  28  S.  Car.  565. 

New  York.  —  Upon  appeal  to  the 
Court  of  Appeals  from  a  judgment 
entered  at  general  term  upon  a  ver- 
dict subject  to  the  opinion  of  the  court, 
the  return  must  contain  a  "  statement 
of  the  facts,  of  the  questions  of  law 
arising  thereupon,  and  of  the  deter- 
mination of  those  questions  by  the 
general  term,"  as  required  by  the 
Code  of  Civil  Procedure  (§  1339). 
Without  such  a  statement  the  appeal 
cannot  be  heard.  Cowenhoven  v.  Ball, 
118  N.  Y.  232;  Reinmiller  v.  Skid- 
more,  59  N.  Y.  661;  Essex  County 
Bank  v,  Russell,  29  N.  Y.  673. 

3.  Claflin  v.  Dunne,  129  111.  248; 
Anderson  v.  St.  Croix  Lumber  Co.,  47 
Minn.  25;  Emerson  v.  Dye,  81  Ky. 
660. 

The  transcript  on  appeal  cannot, 
therefore,  be  amended  in  the  Supreme 
Court  by  a  correction  of  the  record 
made  in  the  trial  court,  but  not  certi- 
fied up  before  the  appellate  court. 
Claflin  V.  Dunne,   129  111.  248. 

4.  Binkley  v.  Forkner,  117  Ind. 
176. 

5.  Collins  V.  U.  S.  Express  Co.,  27 
Ind.  11;  McCardle  v.  McGinley,  86 
Ind.  538;  Sumner  v.  Goings,  74  Ind. 
293;  Seager  v.  Aughe,  97  Ind.  285. 

Complaint. — A  complaint  filed  before 
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stituted  or  amended  should  be  sent  up  in  place  of  the  originals.* 
Pleadings  stricken  out  are  no  part  of  the  record,*  unless  made  so 
by  an  order  of  the  court  or  a  bill  of  exceptions.' 

Eemand  for  Repleader. — Where  the  pleadings  in  the  transcript  are 
so  confused  that  the  appellate  court  cannot  determine  the  issues, 
it  has  been  held  that  it  could  remand  the  cause  to  give  the  par- 
ties opportunity  to  replead.* 

Exhibits. — Where  exhibits  are  a  foundation  of  a  cause  of  action 
or  defense,  they  are  a  part  of  the  record  proper  on  appeal.'  See 
article  EXHIBITS. 


a  police  court  is  included.  Junction 
City  V.  Webb,  44  Kan.  71. 

i^wer. — An  answer  is  a  part  of  the 
record  proper.  Beers  v.  Dalles  City, 
16  Oregon  334. 

Garnishee's  Answer. — A  garnishee's 
answer  is  no  part  of  the  record  proper 
unless  incorporated  in  a  bill  of  excep- 
tions. Brainard  v.  Simmons,  58  Iowa 
464. 

1.  Miles  V.  Buchanan,  36  Ind.  490; 
Burkam  v.  McElfresh,  88  Ind.  223; 
Sibley  v.  Mutual  Reserve  Fund  L. 
Assoc,  87  Ga.  738;  Raymond  v.  Thex- 
ton,  7  Mont.  299. 

2.  Fry  v.  Leslie,  87  Va.  269;  Id- 
dings  V.  Iddings,  134  Ind.  322;  Fellen- 
zer  V.  Van  Valzah,  95  Ind.  128;  Floyd 
•z/.  McDaniel,  36  Ark.  484. 

3.  Fry  v.  Leslie,  87  Va.  269;  Fel- 
lenzer  v.  Van  Valzah,  95  Ind.  128. 

Recitals. — Where  a  judgment  on  the 
pleadings  recites  the  motion,  the 
grounds  thereof,  and  the  rulings 
thereon,  it  is  conclusive  on  appeal,  al- 
though there  is  no  bill  of  exceptions. 
Derby  v.  Jackman,  89  Cal.  i. 

Petitions. — A  petition  for  rehearing 
is  no  part  of  the  record  proper.  Jones 
'v.  Fox,  23  Fla.  462. 

The  petition  for  a  writ  of  error  is 
not  a  part  of  the  record  proper.  Man- 
ning V.  French,  133  U.  S.  186. 

United  States  Courts. — But  an  origi- 
nal petition  for  transference  of  the 
cause  to  a  United  States  court  to  show 
allegations  as  to  citizenship  is  proper- 
ly in  the  transcript.  Mexican  Cent. 
R.  Co.  V.  Pinkney,  149  U.  S.  194. 

Demurrer. — A  demurrer  is  held  in 
Califortiia  to  constitute  part  of  the 
judgment-roll  as  a  pleading,  and  can 
be  looked  to  ascertain  when  it  was 
filed  upon  appeal  from  a  judgment 
rendered  by  default.  Davis  v.  Honey 
Lake  Water  Co.,  98  Cal.  415. 

Paragraph  Stricken  Out. — But  not  a 
paragraph  of  a  cross-complaint  when 


stricken  out,  unless  brought  in  by  a  bill 
of  exceptions.  Iddings  v.  Iddings, 
134  Ind.  322. 

A  ruling  striking  out  a  plea  ap- 
pears in  the  record  proper.  U.  S. 
Rolling  Stock  Co.  v.  Weir,  96  Ala.  396. 

As  to  bill  of  particulars  see  Fryer  v. 
Breeze,  16  Colo.  323. 

Plea  of  Guilty. — A  plea  of  guilty  is 
included  in  the  record  proper.  State 
V.  Jackson,  106  Mo.  177. 

Indictment. — As  also  a  prior  indict- 
ment quashed  on  motion  where  pro- 
ceedings are  continued  under  a  subse- 
quent one.  State  v.  Daugherty,  106 
182. 

Caption  of  Indictment. — The  caption 
of  an  indictment  forms  part  of  the 
record  proper,  and  may  be  examined 
to  determine  a  question  of  the  juris- 
diction of  the  trial  court.  Robinson 
V.  Com.,  88  Va.  900. 

4.  Lyon  v.  Tevis,  8  Iowa  79;  Henry 
V.  Burlington,  6  Iowa  571. 

5.  Barnes  v.  Mowry,  129  Ind.  568; 
Dukes  V.  Cole,  129  Ind.  137;  Allen  v. 
Young,  62  Ga.  619;  Blow  v.  White,  41 
Ga.  293;  Carey  v.  Giles,  10  Ga.  i; 
Patterson  v.  Collier,  77  Ga.  .  296  ; 
Hamer  v.  Rigby,  65  Miss.  41. 

Broader  Construction.  —  "  Whatever 
is  an  exhibit  to  the  pleadings,  and 
thus  in  the  case  all  the  time  as  a  part 
of  the  pleadings,  though  it  may  be 
also  a  part  or  whole  of  the  evidence, 
need  not  be  put  in  the  bill  of  excep- 
tions, but  may  come  up  both  as  evi- 
dence and  pleading  under  the  clerk's 
general  certificate  to  the  transcript  of 
the  record."  Patterson  v.  Collier,  77 
Ga.  296. 

As  exhibits  annexed  to  a  motion  for 
a  new  trial,  and  referred  to  as  therein 
annexed.  Patterson  v.  Collier,  77  Ga. 
296. 

The  Exhibit  must  be  Annexed  to  Plead- 
ing.— Where  a  transcript  states  that  a 
paper  annexed  to  a  complaint  "is  filed 
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(3)  Jurisdictional  Facts. — Since  the  appellate  court  acts  on  the 
transcript  alone,  the  latter  must  show  all  the  facts  essential  to  vest 
the  court  with  jurisdiction  to  hear  the  cause,*  It  must  affirm- 
atively appear,  accordingly,  therein  that  there  was  a  properly  or- 
ganized trial  court  by  which  a  lawful  judgment  could  be  rendered;* 


herewith  and  made  part  of  this  com- 
plaint," it  is  sufficient  to  make  it  part 
of  the  record  proper.  North  Western 
Mut.  L.  Ins.  Co.  V.  Hazelett,  105  Ind. 
212;  Smythe  v.  Scott,  106  Ind.  245. 

No  Part  of  Kecord. — Where  it  is  stated 
in  the  transcript  that  an  exhibit  is 
annexed  and  made  part  of  the  plain- 
tiff's petition,  but  it  appears  that  in 
fact  the  exhibit  was  not  so  annexed 
nor  filed,  it  constitutes  no  part  of  the 
record.  Lamorere  v.  Cox,  32  La.  Ann. 
1045. 

A  copy  of  the  lease  attached  to  the 
declaration  is  no  part  of  the  regular 
record.   Frank  v.  Thomas,  35  III.  App. 

547- 

Waiver  of  Right  to  Strike  Out. — 
Where  the  adverse  party  has  treated 
the  exhibit  attached  to  a  pleading  as  a 
part  thereof,  it  will  be  considered  as 
part  of  the  record.  St.  Louis,  etc.,  R. 
Co.  V.  Brown,  49  Ark.  253. 

Mississippi.  —  Under  Code  1880,  § 
1540,  Miss. ,  promissory  notes  filed  with 
a  complaint  suing  thereon  are  included 
in  the  record.  Hamer  v.  Rigby,  65 
Miss.  41. 

1.  Arizona. — Sutherland  v.  Putnam 
(Arizona,  1890),  24  Pac.  Rep.  320 ; 
Gila  R.  I.  Co.  V.  Wolfiey  (Arizona, 
1890),  24  Pac.  Rep.  257. 

California. — Bryan  v.  Berry,  8  Cal. 
130;  Watson  V.  Cornell,  52  Cal.  644. 

Iowa.  —  Cannady  v.  Cannady,  85 
Iowa  744;  111  V.  Merchants',  etc.,  Ins. 
Co.,  86  Iowa  752. 

Missouri. — Tarwater  v.  Long,  36 
Mo.  App.  182;  Myers  v.  Myers  (Mo. 
App.,  1885),  I  West.  Rep.  417. 

North  Carolina. — Gordon  v.  Sander- 
son, 83  N.  Car.  i;  Moore  v.  Vander- 
burg,  90  N.  Car.  10;  State  v.  Preston, 
104  N.  Car.  733. 

Wisconsin.  —  Eaton  v.  Manitowoc 
County,  42  Wis.  317;  Shewey  v.  Man- 
ning, 14  Wis.  448;  Yates  v.  Shepard- 
son,  37  Wis.  315. 

Other  States. — Sterner  v.  Hodgson, 
63  Mich.  419;  Phillips  v.  Creditors,  35 
La.  Ann.  935  ;  Com.  v.  Bisch,  145 
Mass.  375;  Pearson  v.  State,  7  Tex. 
App.  279. 

United  States, — Red  River  Cattle  Co. 
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V.  Needham,  137  U.  S.  632;  Minor  v, 
ToUotson,  2  How.  (U.  S.)  392. 

An  Appeal  from  Justice  of  Peace. — So 
the  record  of  a  justice  of  the  peace 
must  show  jurisdictional  facts,  and  no 
presumption  will  be  indulged  in  that 
such  facts  exist.  Gadsby  v.  Stimer, 
79  Mich.  260;  Moore  v.  Hansen,  75 
Mich.  564. 

In  Indiana,  however,  it  has  been 
held  that  the  transcript  need  not  show 
on  appeal  from  a  justice  of  the  peace 
that  an  appeal  has  been  prayed  for. 
where  the  appeal  bond  has  been  prop- 
erly filed.  Littell  v.  Bradford,  8 
Blackf.  (Ind.)  185;  Humble  v.  Will- 
iams, 4  Blackf.  (Ind.)  473.  It  will  be 
presumed.     Wolf  v.  State,  11  Ind.  231. 

Amount  in  Controversy. — Where  the 
right  to  take  an  appeal  depends  on 
the  amount  in  controversy,  the  record 
should  show  that  fact.  Hoyt  v. 
Stearns,  39  Cal.  92. 

Dismissal. — Where  the  record  fails 
to  afl5rmatively  show  that  the  appel- 
late court  has  jurisdiction,  the  appeal 
will  be  dismissed.  Ill  v.  Merchants', 
etc.,  Ins.  Co.,  86  Iowa  752;  Baer  v. 
Merchants',  etc.,  Ins.  Co.,  86  Iowa 
752. 

2.  St.  Louis,  etc.,  R.  Co.  v.  Good- 
all,  43  111.  App.  234;  Planing  Mill 
Lumber  Co.  v.  Chicago,  56  111.  304; 
Keller  v.  Brickey,  63  111.  496. 

Special  Judge.  —  Where  the  case 
below  was  tried  by  a  special  judge, 
the  method  of  his  selection  or  ap- 
pointment, the  reason,  and  the  fact 
that  he  was  duly  sworn  should  appear 
by  the  record.  Smith  v.  State,  24 
Tex.  App.  290. 

What  need  not  be  Shown. — The  rec- 
ord need  not  show  where  the  cause 
was  decided,  nor  that  the  term  was 
a  legal  one,  where  the  statute  deter- 
mines the  place  for  sessions  of  court 
State  V.  Nelson,  36  La.  Ann.  674. 

Proper  Constitution  of  Cause. — The 
transcript  must  show  that  the  cause 
was  properly  constituted  in  the  trial 
court,  Markham  v.  Hicks,  90  N.  Car. 
i;  Logan  v.  Harris,  90  N.  Car.  7;  as  a 
judgment  properly  entered  of  record, 
Logan  V.  Harris,  90  N.  Car.  7. 
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and  where  an  order  of  the  court  below  granting  an  appeal  is  essen- 
tial, that  the  appeal  was  prayed  for  and  the  order  allowing  it  duly 
made,  or  where  no  formal  order  is  required,  that  the  application 
was  duly  granted  ;*  that  notice  of  appeal  has  been  duly  filed  with 
the  clerk  below  and  been  properly  served  upon  the  adverse 
party.*  It  should  contain  a  copy  of  the  appeal  bond,  and  a  cer- 
tificate of  the  clerk  that  it  was  duly  filed. ^  It  should  show  that 
the  appeal  was  properly  entered  of  record,*  and,  finally,  that  the 
transcript  itself  was  seasonably  filed.* 


1.  Missouri.  —  State  v.  Roscoe,  93 
Mo.  146;  State  v.  Kenchler.  83  Mo. 
193;  State  V.  Rhodes,  86  Mo.  635; 
Brown  v.  St.  Louis,  etc.,  R.  Co.,  83 
Mo.  478;  Cissell  V.  Cissell,  77  Mo.  371; 
Stavely  v.  Kunkel,  27  Mo.  422;  Lengle 
V.  Smith,  48  Mo.  276  ;  Clelland  v. 
Shaw,  51  Mo.  440;  State  v.  Lewis,  71 
Mo.  170;  Randolph  v.  Mauck,  78  Mo. 
468. 

Tennessee. — O' Riley  v.  Zollicoffer, 
4  Yerg.  (Tenn.)  298;  Clark  v.  Lowry, 
I  Overt.  (Tenn.)  313;  Cooly  v.  Julin,  5 
Yerg.  (Tenn.)  439;  Lawler  v.  Howard, 
Meigs  (Tenn.)  15;  Glass  v.  Stovall,  10 
Humph.  (Tenn.)  453;  Rogers  v.  Coch- 
ran, 3  Yerg.  (Tenn.)  311;  Hall  v.  Bew- 
ley,  II  Humph.  (Tenn.)  106;  Parker «». 
Swan,  I  Humph.  (Tenn.)  80;  Craig- 
head V.  Rankin,  6  Baxt.  (Tenn.)  131; 
Rogers  v.  Hill,  i  Yerg.  (Tenn.)  400; 
Phillips    V.    Creditors,    35    La.    Ann. 
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West  Virginia. — In  Baltimore,  etc., 
R.  Co.  V.  Vandewarker,  19  W.  Va. 
265,  it  was  held  that  where  an  appeal 
or  a  writ  of  error  was  granted  the  rec- 
ord need  not  show  that  fact,  since  no 
statute  required  its  entry  or  record. 

2.  Adams  v.  McPherson  (Idaho, 
1893),  34  Pac.  Rep.  1095;  Ellis  v. 
Bennet  (Cal.,  1884),  3  Pac.  Rep.  801; 
Brown  v.  Green,  65  Cal.  221;  Franklin 
V.  Reiner,  8  Cal.  340;  Beets  v.  Chart, 
79  Cal.  185  ;  Pateman  v.  Tyrrel,  59 
Cal.  520;  Shewey  v.  Manning,  14  Wis. 
448;  Yates  z/.  Shepardson,  37  Wis.  315  ; 
Malcomsen  v.  Graham,  75  Iowa  54. 

May  be  Shown  by  Affidavit. — But 
where  the  transcript  fails  to  show  ser- 
vice of  notice  of  appeal,  the  appellant 
may  show  by  affidavit  that  such  ser- 
vice was  in  fact  made,  and  may  have  a 
continuance  to  supply  the  defective 
record.  Malcomsen  v.  Graham,  75 
Iowa  54. 

3.  Bryan  v.  Berry,  8  Cal.  130;  Wake- 
man  V.  Coleman,  28  Cal.  58;  Franklin 
V.  Reiner,  8  Cal.  340;  Watson  v.  Cor- 


nell, 52  Cal.  644;  Winder  v.  Hendrick, 
54  Cal.  275  ;  Maynard  v.  Hoskins,  8 
Mich.  81  ;  Haywood  v.  McCrory,  33 
111.  459- 

The  certificate  of  the  clerk  that  the 
bond  has  been  given  is  insufficient 
without  the  copy.  Maynard  v.  Hos- 
kins, 8  Mich.  81. 

Transmission  of  Original  Security. — 
The  transmission  of  the  original  se- 
curity on  appeal  is  sufficient  to  show 
that  the  appeal  was  properly  per- 
fected where  the  record  is  silent. 
Com.  V.  Bisch,  145  Mass.  375. 

4.  Moore  v.  Vanderburg,  90  N.  Car. 
10;  Spence  v.  Tapscott,  92  N.  Car. 
576;  Randleman  Mfg.  Co.  v.  Sim- 
mons, 97  N.  Car.  89;  Walton  v.  Mc- 
Kesson, loi  N.  Car.  428. 

5.  Sutherland  v.  Putnam  (Arizona, 
1890),  24  Pac.  Rep.  320. 

Change  of  Venue. — Where  the  cause 
has  been  transferred  below,  the  tran- 
script should  show  that  fact.  Pear- 
son V.  State,  7  Tex.  App.  279. 

United  States  Practice. — In  the  United 
States  Supreme  Court,  where  its  juris- 
diction is  invoked  upon  the  ground 
that  a  right  or  immunity  specially  set 
up  and  claimed  under  the  Constitu- 
tion or  authority  of  the  United  States 
has  been  denied  by  the  judgment 
sought  to  be  reviewed,  it  must  appear 
from  the  record  of  the  case  either 
that  the  right  so  set  up  and  claimed 
was  expressly  denied,  or  that  such  was 
the  necessary  effect  in  law  of  the 
judgment.  Roby  v.  Colehour,  146  U. 
S.  159;  Parmalee  v.  Lawrence,  11 
Wall.  (U.  S.)  36;  Brown  v.  Atwell,  92 
U.  S.  327;  Gross  V.  U.  S.  Mortgage 
Co.,  108  U.  S.  477;  Felix  v.  Scharn- 
weber,  125  U.  S.  54. 

Motion  for  New  Trial. — Service  of  no- 
tice of  a  motion  for  a  new  trial  is  ju- 
risdictional, and  should  be  shown  by 
the  transcript.  Calderwoodz/.  Brooks, 
28  Cal.  157. 

An  order  denying  a  motion  for  a 
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(4)  071  Appeals  from  Orders. — On  appeal  from  an  order  the 
transcript  on  appeal  should  consist  of  certified  copies  of  the  notice 
of  appeal,  the  order  appealed  from,  and  the  papers  on  which  the 
court  below  acted.* 

(5)  Copies  of  Verdict  and  Judgment. — The  transcript  must  con- 
tain copies  of  the  verdict  and  judgment  appealed  from.*  With- 
out them  it  is  inherently  defective,^  and  the  appeal  will  be  dis- 
missed.* 

(6)  Satisfaction  of  Judgment. — Execution  and  satisfaction  of 
judgment  must  be  brought  before  the  appellate  court  by  plea; 
they  are  not  part  of  the  record.* 

(7)  Stipulations  of  P«r/zV.y.  — Stipulations  of  parties  or  counsel 
must  be  brought  into  the  record  by  bill  of  exceptions.® 


new  trial  embodied  in  the  record,  and 
reciting  that  a  notice  of  such  motion 
had  been  given,  sufficiently  shows 
that  there  was  such  notice.  Braly  v. 
Henry  (Cal.,  1888),  18  Pac.  Rep.  798. 

Appeal  Affidavit.  —  The  appeal  affi- 
davit where  required  to  give  jurisdic- 
tion below  should  be  returned  with 
the  record.  Sterner  v.  Hodgson,  63 
Mich.  419. 

Default  Judgment.  —  To  sustain  a 
judgment  by  default  on  appeal,  the 
record  must  show  good  service  out- 
side the  recital  in  the  judgment. 
Carlton  v.  Miller,  2  Tex.  Civ.  App. 
619;  Burditt  V.  Howth,  45  Tex.  466; 
Fitch  V.  Boyer,  51  Tex.  344;  Wheeler 
V.  Ahrenbeak,  54  Tex.  536;  Tread- 
way  V.  Eastburn,  57  Tex.  214;  Hart  v. 
Weatherford,  19  Tex.  57. 

1.  Matter  of  Bailey,  85  N.  Y.  629; 
Pieper  v.  Centinella  Land  Co.,  56 Cal. 
173;  Glidden  v.  Packard,  28  Cal.  649; 
Hendricks  v.  Van  Camp,  10  Wis.  442; 
Everdell  v.  Sheboygan,  etc.,  R.  Co., 
40  Wis.  302;  Carpenter  v.  Shepard- 
son,43  Wis.  406;  Zinn  v.  Dzialynski, 
14  Fia.  13. 

When  the  originals  are  to  be  re- 
turned, copies  may  be  substituted  by 
order  of  the  court.  Best  v.  Young,  6 
Wis.  67;  Shewey  v.  Manning,  14  Wis. 
448;  Bird  V.  Morrison,  9  Wis.  551. 

"Case  Made." — The  "case  made" 
by  the  appellant  should  consist  of  a 
copy  of  the  return.  Matter  of  Bailey, 
85  N.  Y.  629.  • 

Where  papers  not  before  the  court 
below  are  included,  a  motion  to  cor- 
rect the  return  and  require  the  ap- 
pellant to  make  a  case  as  required  by 
the  rules,  is  proper.  Hobart  v.  Ho- 
bart,  85  N.  Y.  637.  The  appellant  is 
bou.id  to  prepare  and  serve  upon  the 


appellee  a  copy  of  such  return.     Ho- 
bart V.  Hobart,  85  N.  Y.  637. 

Order  after  Judgment. — Accordingly, 
the  transcript  on  appeal  from  an  or- 
der made  after  judgment  should  con- 
tain a  copy  of  the  order  appealed 
from  and  copies  of  all  the  papers  used 
on  the  hearing.  Glidden  v.  Packard, 
28  Cal.  649. 

2.  Anderson  v.  Kittell,  37  Minn.  125; 
Bacas  v.  Smith,  33  La.  Ann.  139; 
Maritche  v.  Board  of  Liquidation,  33 
La.  Ann.  588;  Hoover  v.  York,  33  La. 
Ann.  652;  Launtz  v.  Heller,  41  111. 
App.  528. 

3.  Bacas  v.  Smith,  33  La.  Ann.  139; 
Hoover  v.  York,  33  La.  Ann.  652. 

Minutes  of  Judge. — The  judgment  of 
the  court  cannot  be  looked  for  in  the 
transcript  copy  of  the  minutes  or 
memorandum  of  the  judge  kept  by  him 
for  his  own  convenience.  Launtz  v. 
Heller,  41  III.  App.  528. 

Signature. — A  transcript  of  the  judg- 
ment below  does  not  require  the  sig- 
nature of  the  trial  judge  to  authen- 
ticate it.      Polin  V.  State,  14  Neb.  540. 

4.  Launtz  v.  Heller,  41  111.  App. 
52S;  Bacas  v.  Smith,  33  La.  Ann.  139; 
Maritche  v.  Board  of  Liquidation,  33 
La.  Ann.  588;  Hoover  v.  York,  33  La. 
Ann.  652. 

Copy  of  the  Judgment. — Unless  cor- 
rected the  appellate  court  will  dismiss 
the  appeal  of  its  own  motion,  and  no 
rehearing  will  be  granted.  Bacas  v. 
Smith,  33  La.  Ann.  139;  Maritche  v. 
Board  of  Liquidation,  33  La.  Ann.  588; 
Hoover  v.  York,  33  La.  Ann.  652. 

6.   Thayer  v.  Finley,  36  111.  262. 

6.  San  Francisco  Sav.  Union  v. 
Myers,  76  Cal.  624;  Spreckels  v.  Ord, 
72  Cal.  86;  Stewart  v.  Miller,  i  Mont. 
301;    Marden   v.  Wheelock,    i    Mont. 
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e.  Matters  Properly  Included  in  Bill  of  Exceptions 
— (i)  Generally. — All  matters  which  do  not  constitute  a  part  of  the 
record  proper  at  common  law  or  by  statute  must  be  brought  in 
by  a  bill  of  exceptions  (where  not  abolished),  or  its  equivalent, 
as  a  statement  of  facts.*     See  also  article  Bills  OF  EXCEPTIONS. 

(2)  Instructions  and  Evidence — Instructions. — Instructions  form 
no  part  of  the  judgment-roll,  and  they  are  not  made  part  of  the 
record  on  appeal  by  being  copied  in  the  transcript.*     They  must 


49;  Eureka  Coal  Co.  v.  Powers,  10  III. 
App.  61. 

Thus  a  stipulation  waiving  any 
claim  under  the  statute  of  adverse  pos- 
session is  no  part  of  the  judgment-roll. 
Spreckels  v.  Ord,  72  Cal.  86. 

Costs. — The  memorandum  of  a  par- 
ty's costs  need  not  necessarily  be  in- 
cluded. Marden  v.  Wheelock,  i  Mont. 
49. 

1.  Sutherland  v.  Putnam  (Arizona, 
1890),  24  Pac.  Rep.  320;  Carter  v. 
Paige  (Cal.,  1889),  20  Pac.  Rep.  729; 
Somers  v.  Somers,  81  Cal.  60S;  Wilson 
V.  Middleton,  2  Cal.  54;  Magee  v. 
Mokelumne  Hill  Canal,  etc.,  Co.,  5  Cal. 
258;  McQuade  v.  Whaley,  29  Cal.  612; 
Fitzpatrick  v.  Fitch,  83  Cal.  490;  Bevin 
V.  Powell,  II  Mo.  App.  221;  Treat  v. 
Maxwell,  82  Me.  76;  Baker  v.  Swift, 
87  Ala.  530. 

Or  by  order  of  court.  Conway  v. 
Day,  79  Ind.  318;  Wilcox  v.  Majors,  88 
Ind.  203. 

Transcript  must  Show  Order. — Where 
a  matter  is  made  part  of  the  record  in 
appeal,  by  order  of  the  court,  the 
transcript  must  show  the  fact  of  the 
order.     Wilcox  v.  Majors,  88  Ind.  203. 

It  follows  from  the  principles  stated 
in  the  text  that  all  matters  properly 
included  in  a  bill  of  exceptions  will  not 
be  considered  on  appeal,  whether 
copied  in  the  transcript  or  not,  unless 
presented  by  a  bill,  or  by  order  of 
court.  Perego  v.  Dodge,  9  Utah  3; 
Noble  V.  Bourke,  44  Mich.  193;  Mon- 
nier  z*.  Mizner,  17  Mich.  271;  Leonard 
V.  Woodward,  34  Mich.  514;  Millerd 
V.  Reeves,  i  Mich.  107;  Wiley  v.  Cir- 
cuit Judge,  29  Mich.  487. 

Unless  presented  by  a  properly  au- 
thenticated bill  of  exceptions,  there  is 
no  legal  evidence  before  the  court  that 
it  contains  a  correct  record  of  the  pro- 
ceedings. State  V.  Chee  Gong,  17 
Oregon  635;   Stark   v.  Ellis,  69   Tex. 
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Where  no  Bill  is  Bequired. — Where 
full  information  and  all  necessary 
facts  are  shown  by  the  record,  no  bill 


of  exceptions  is  required.  Redinbo  v. 
Fretz,  99  Ind.  462;  Doctor  v.  Hartman, 
74  Ind.  221;  Young  v.  Martin,  8  Wall. 
(U.  S.)354. 

Sealed  Verdict. — A  sealed  verdict  is 
no  part  of  the  record  proper.  Wood 
Paving  Co.  v.  Bickel,  14  Phila.  (Pa.) 
152. 

Auditor's  Beport. — The  report  of  an 
auditor  is  no  part  of  the  record  proper 
unless  made  so  by  agreement  or  a 
bill  of  exceptions.  Davis  v.  Gay,  141 
Mass.  521. 

Order  of  Beference. — The  entry  of  an 
order  of  reference  to  a  master  is  a 
proper  entry  in  a  cause,  and  forms  part 
of  the  record  without  a  bill  of  excep- 
tions.    Redinbo  v.  Fretz,  99  Ind.  462. 

Demand  for  Jury.  —  In  Hauser  v. 
Roth,  37  Ind.  89,  it  was  held  that  the 
statement  of  a  demand  for  a  jury  is 
not  a  part  of  the  record. 

California. — Under  Code  Civ.  Pro., 
§  950,  the  statement  used  on  a  motion 
for  a  new  trial  is  a  part  of  the  record 
on  appeal  from  the  judgment.  Craig 
V.  Fry,  68  Cal.  364;  Scott  v.  Wood,  81 
Cal.  398. 

2.  California. — People  v.  Keeley,  81 
Cal.  210;  People  v.  Rogers,  81  Cal.  209; 
People  V.  January,  77  Cal.  179;  Peo- 
ple V.  Beaver,  83  Cal.  419. 

Colorado. — Banks  v.  Hoyt,  11  Colo. 
399;  Witcher  z/.  W^atkins,  11  Colo.  548. 

Illinois. — Abermark  v.  People,  24 
111.  App.  259;  Shedd  v.  Dalzell,  30  111. 
App.  356;  City  Cab  Co.  v.  Taylor,  30 
111.  App.  47;  Chicago,  etc.,  R.  Co.  v. 
Yando,  127  111.  214. 

Indiana. — Marquadt  v.  Sieberling, 
121  Ind.  307;  Delhaney  v.  State,  115 
Ind.  499;  Hollingsworth  v.  State,  iii 
Ind.  289;  Brown  v.  State,  iii  Ind.  441 ; 
Whetton  v.  Clayton,  iii  Ind.  360; 
Louisville,  etc.,  R.  Co.  v.  Wright,  115 
Ind.  378. 

Kansas. — State  v.  Smith,  38  Kan. 
194;  State  V.  Sipe,  38  Kan.  201. 

Montana.  —  Sherer  v.  Hale,  9  Mont. 
63. 

Nebraska. — Yates  v.  Kinney,  23  Neb. 
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be  brought  up  by  a  bill  of  exceptions.* 

By  Statute. — Where  expressly  made  part  of  the  record  by  statute 
they  need  not  be  included  in  the  bill  of  exceptions.* 

Evidence. — In  cases  at  law  the  evidence  can  only  be  brought  up 
in  the  record  on  appeal  by  a  properly  authenticated  bill  of  ex- 
ceptions.* 

(3)  Orders  of  Court. — Orders  of  the  court  made  during  the  prog- 
ress of  the  cause  are  ordinarily  no  part  of  the  record  proper.* 
They  must  be  brought  in  by  a  bill  of  exceptions.* 

648;  Chamberlain  v.  Brown,   25  Neb. 


434- 

Other  States. — Collins  v.  Breen,  75 
Wis.  606;  Chesapeake,  etc.,  R.  Co.  v. 
Foster,  88  Tenn.  671;  People  v.  Pettit, 
5  Utah  241. 

The  rule  applies  to  instructions 
given  or  refused  in  criminal  cases. 
State  V.  Smith,  38  Kan.  194;  State  v. 
Sipe,  38  Kan.  201. 

An  alleged  charge  to  the  jury  not 
authenticated  by  the  judge  is  no  part 
of  the  record,  and  cannot  be  considered 
by  the  appellate  court,  People  v. 
Beaver,  83  Cal.  419;  People  v.  Rogers, 
81  Cal.  209;  although  copied  into  a 
motion  for  a  new  trial,  which  is  in  turn 
copied  into  the  record  by  the  clerk,  Ar- 
chibald V.  State,  122  Ind.  122;  or  set 
forth  in  an  affidavit  of  counsel  attached 
to  the  motion.  State  v.  Hall,7g  Iowa  674. 

1.  Chesapeake,  etc.,  R.  Co.  v.  Fos- 
ter, 88  Tenn.  671;  City  Cab.  Co.  v. 
Taylor,  30  111.  App.  47;  Obermark  v. 
People,  24  111.  App.  259;  Liverpool, 
etc.,  Ins.  Co.  v.  Sanders,  26  111.  App. 
559;  People  V.  Pettit,  5  Utah  241.  See 
irticle  Bills  of  Exceptions. 

2.  Allison  V.  Jack,  76  Iowa  205; 
'Lower  v.  Franks,  115  Ind.  334. 

Exceptions. — Where  made  part  of 
the  record  by  statute,  exceptions 
may  be  noted  in  the  margin.  Allison 
V.  Jack,  76  Iowa  205;  Lower  z/.  Franks, 
'^115  Ind.  334. 

They  should  be  signed  by  the  judge, 
lindorsed,  with  the  number  of  the 
Icause,  and  attested  by  the  clerk. 
(Lower  V.  Franks,  115  Ind.  334. 

Iowa. — Under  Code,  §  2789,  instruc- 

[tions,  and  the  decisions  of  the  court 

[granting  or  refusing  them,  are  part  of 

rthe  record  proper  without  a  bill  of  ex- 

[ceptions,  and   may  be  certified  up  by 

jthe  clerk.     Roberte  v.  Leon,  etc.,  Co., 

P3  Iowa  76;  Parker  v.   Middleton,  65 

fIowa20o;  Wells  v.  Burlington,  etc.,  R. 

Co.,  56  Iowa  520;  Bonney  v.  Cocke,  61 

Iowa  303. 

The  action  of  the  court  in  giving  or 


refusing  may  be  noted  in  margins. 
Wells  V.  Burlington,  etc.,  R.  Co.,  56 
Iowa  520. 

3.  Pine  v.  Anderson,  22  Fla.  330; 
Peabody  v.  McAvoy,  23  Mich.  526; 
People  V.  Cline,  44  Mich.  290;  Vyne  w. 
Glenn,  41  Mich.  112;  Weir  Plow  Co.  v. 
Walmsley,  no  Ind.  242;  State  v.  Mc- 
Clintock,  37  Kan.  40.  For  methods  of 
bringing  up  evidence  see  article  Bills 
OF  Exceptions. 

In  Criminal  Cases. — The  rule  applies 
to  criminal  as  well  as  civil  cases,  and 
to  evidence  adduced  on  the  voir  dire  as 
well  as  testimony  in  the  trial.  State 
V.  McClintock,  37  Kan.  40. 

New  Trial. — A  party  cannot  get  evi- 
dence into  the  record  by  statements 
made  in  his  motion  for  a  new  trial. 
Thomson  v.  Madison  Bldg.,  etc., 
Assoc,  103  Ind.  279;  Delphi  v.  Lowery, 
74  Ind.  520. 

Beference  in  Bill  to  Matters  in  Tran- 
script.— In  Sams  v.  King,  18  Fla.  552, 
it  was  held  sufficient  to  copy  at  length 
into  the  transcript  papers  clearly  re- 
ferred to  and  identified  in  the  bill  of 
exceptions,  although  properly  a  part 
of  the  bill  and  not  of  the  transcript. 
Sams  V.  King,  18  Fla.  552. 

But  in  Jones  v.  Christian,  24  Mo. 
App.  540,  it  was  held  insufficient 
merely  to  refer  in  the  transcript  to 
collateral  motions  and  instructions 
improperly  copied  into  the  transcript 
on  appeal. 

And  it  is  insufficient  that  the  bill  of 
exceptions  show  the  trial  court's  de- 
cisions on  the  motions,  and  that  the 
motions  are  in  the  transcript.  Wig- 
gins V.  Witherington,  96  Ala.  535.  See 
article  Bills  of  Exceptions. 

4.  Carter  v.  Paige  (Cal.,  1889),  20 
Pac.  Rep.  729;  Ingerman  v.  Moore,  90 
Cal.  410. 

As  an  order  allowing  an  amended 
complaint.  Carter  v.  Paige  (Cal., 
1889),  20  Pac.  Rep.  729. 

6.  Carter  v.  Paige  (Cal,,  1889),  20 
Pac.  Rep.  729. 
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(4)  Record  of  Other  Cases. — The  record  of  other  cases  before 
the  appellate  court  cannot  be  referred  to  as  part  of  the  transcript 
unless  properly  made  a  portion  of  the  record  of  the  pending  case.* 

(5)  Affidavits. — Affidavits  filed  in  support  of  or  opposition  to 
trial  court  proceedings  are  in  the  nature  of  evidence,*  and  must 


Orders  Hade  npon  Collateral  Motions. — 
Orders  made  upon  collateral  motions 
cannot  therefore  be  brought  up  as  an 
"additional  record  "  filed  by  leave  of 
court  upon  suggestion  of  diminution 
of  record.  They  must  be  embodied 
in  a  proper  bill  of  exceptions.  Inger- 
man  v.  Moore,  90  Cal.  410;  Goyhi- 
neck  V.  Goyhineck,  80  Cal.  410;  State 
V.  Chastian,  104  N.  Car.  900. 

Annexation  to  ^Transcript. — And  the 
appellate  court  cannot  consider  the 
record  of  another  case  in  the  same  or 
a  different  court  in  deciding  a  case, 
unless  it  is  properly  made  a  part  of 
the  transcript  on  appeal  by  annexa- 
tion. Stone  V.  Cromie,  87  Ky.  174; 
Monticello  Nat.  Bank  v.  Bryant,  13 
Bush  (Ky.)  423. 

Wisconsin. — Under  Rev.  Stat.  Wis., 
ch.  132,  §  34,  the  record  on  appeal 
includes  all  orders  and  papers  in  any 
way  involving  the  merits  and  neces- 
sarily affecting  the  judgment.  Cord 
V.  Southwell,  15  Wis.  215. 

A  stipulation  between  the  parties,  as 
the  order  in  which  mortgaged  prem- 
ises shall  be  decreed  to  be  sold,  and  an 
order  directing  the  allowance  of  a  cer- 
tain sum  as  solicitor's  fee  in  addi- 
tion to  the  taxable  costs,  were  held 
properly  included.  Cord  v.  South- 
well, 15  Wis.  215. 

1.  Branch  v.  Wilmington,  etc.,  R. 
Co.,  88  N.  Car.  573;  Armendiaz  v. 
Serna,  40  Tex.  291;  Gulf,  etc.,  R.  Co. 
V.  Booton  (Tex.  App.,  1891),  15  S. 
W.  Rep.  909;  Cleveland,  etc.,  R.  Co. 
V.  Wynant,  134  Ind.  681;  Kinion  v. 
Kansas  City,  etc.,  R.  Co.,  39  Mo.  App. 
579;  Litchford  v.  Dey,  87  Va.  71. 

In  Same  Cause. — A  transcript  of  pre- 
vious proceedings  in  the  same  cause 
is  not  properly  a  part  of  the  record 
unless  introduced  in  evidence  below. 
Thrifts  V.  Fritz,  loi  111.  457;  Smith  v. 
Brittenham,  88  111.  291. 

Name  of  Cause. — In  Litchford  v.  Day, 
87  Va.  71,  it  was  held  that  a  record 
consisting  only  of  the  name  of  a  case 
would  not  be  considered,  although  re- 
ferring by  order  of  the  judge  to  the 
complete  record  of  a  case  identically 
similar  except  as  to  the  names  of 
parties,  dates,  and  amounts  involved. 


Transcript. — Where  a  party  has  of- 
fered records  of  other  suits  in  evi- 
dence below,  he  is  bound  to  file  tran- 
scripts of  them,  or  the  adverse  party 
may  compel  him  to  do  so  by  certiorari. 
If  not  complied  with,  the  case  will  be 
remanded.  Hyde  z/.  Craddick,  10  Rob. 
(La.)  381. 

Evidence. —The  appellate  court  can- 
not accordingly  consider  the  contra- 
dictory evidence  of  a  witness  on  a 
former  trial,  where  not  in  the  record 
before  it.  Cleveland,  etc.,  R.  Co.  v. 
Wynant,  134  Ind.  681. 

To  Obtain  Evidence. — The  appellate 
court  will  not  supplement  the  record 
in  one  case  by  the  record  in  another 
to  obtain  evidence  of  facts  not  con- 
tained in  the  first  record.  Kinion  v. 
Kansas  City,  etc.,  R.  Co.,  39 Mo.  App. 

579- 

But  in  the  above  case  it  was  said: 
"Where  two  cases  are  pending  be- 
tween the  same  parties,  to  be  deter- 
mined by  the  same  evidence,  we  are 
justified  in  looking  into  both  records 
for  the  purpose  of  determining 
whether  the  error,  if  any,  which  has 
intervened  in  the  trial  of  one  could 
have  been  such  as  substantially  affects 
the  merits  of  the  controversy.' 

Louisiana. — In  Bell  v.  Williams,  10 
La.  516,  it  was  held  that  the  appellate 
court  might  refer  to  the  minutes  of 
the  proceedings  of  the  Supreme  Court 
on  a  previous  appeal,  although  not 
part  of  the  record  on  appeal  in  the 
pending  case. 

Where  Deemed  a  Part  of  Record. — 
It  was  held,  Republic  Life  Ins.  Co.  z>. 
Swigert,  135  111.  150,  that  the  record  in 
a  prior  hearing  in  the  same  cause 
would  be  deemed  a  part  of  the  record 
in  the  pending  hearing,  where  counsel 
so  stipulated.  The  stipulation  was 
embraced  in  the  record,  and  the  prior 
transcript  was  duly  filed. 

A  reference  in  the  record  on  appeal 
to  the  record  in  a  former  suit  is  suffi- 
cient to  make  all  its  contents  part 
of  the  record  in  the  pending  suit. 
Krumbhaar  v.  Stetler,  10  Pa.  Co.  Ct. 
Rep.  12. 

2.  Plattsmouth  v.  Boeck,  32  Neb. 
297. 
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be  embodied  in  a  bill  of  exceptions.*  They  cannot  be  considered 
by  the  appellate  tribunal  unless  the  trial  court  has  made  such 
affidavits  part  of  the  record  by  special  order.*  Nor  can  any 
matters  be  made  a  part  of  the  record  by  affidavits  which  are 
properly  presented  by  bill  of  exceptions.' 


1.  Georgia. — Thorpe  v.  State  (Ga., 
1893),  17  S.  E.  Rep.  693;  Jenkins  v. 
State  (Ga.,  1893),  17  S.  E.  Rep.  693. 

Illinois. — Atkinson  v.  Linden  Steel 
Co.,  138  111.  187;  Gunderson  v.  Sir- 
born,  31  111.  612;  Mutual  Bldg.,  etc., 
Assoc.  V.  Tascott,  143  111.  305. 

Indiana. — Jerauld  v.  Watkins,  i 
Ind.  App.  466;  Gross !».  Haisley,2  Ind. 
App.  23;  Kennedy  v.  State,  66  Ind. 
370;  Kesler  v.  Myers,  41  Ind.  543; 
Iddings  V.  Iddings,  134  Ind.  32?; 
Shields  v.  McMehan,  loi  Ind.  591; 
Kleespies  v.  State,  106  Ind.  383;  Cham- 
bers V.  Kyle,  87  Ind.  83;  Williams  v. 
Potter,  72  Ind.  354;  Wray  v.  Tindall, 
45  Ind.  517;  Hopkins  v.  Greensburg, 
etc..  Turnpike  Co.,  46  Ind.  187;  Mar- 
tin V.  Harrison,  50  Ind.  270;  McClure 
V.  State,  116  Ind.  169;  Townsend  v. 
State,  132  Ind.  315;  Meredith  v.  State, 
122  Ind.  514;  Wood  V.  Crane,  75  Ind. 
207;  Stott  V.  Smith.  70  Ind.  298;  Mc- 
Donald V.  State,  74  Ind.  214. 

Missouri. — State  v.  Lattimer,  116 
Mo.  524;  State  v.  Duncan,  116  Mo, 
288. 

Montana. — Sherman  v.  Higgins,  7 
Mont.  479;  Barber  v.  Briscoe,  8  Mont. 
214. 

Nebraska. — McCarn  v.  Cooley,  30 
Neb.  552;  Hunter  7/.  Bell,  33  Neb.  249; 
Payne  v.  Jones,  33  Neb.  260;  Van 
Etten  V.  Butt,  32  Neb.  285;  Strunk  v. 
State,  I  Neb.  L.J.  625;  Vallindingham 
V.  Scott,  30  Neb.  187;  Van  Etten  v. 
Kosters,  31  Neb.  285;  Neal  v.  State, 
32  Neb.  120;  Plattsmouth  v.  Boeck, 
32  Neb.  297;  Clapp  v.  Bowman,  22 
Neb.  198;  Barlass  v.  Braash,  27  Neb. 
212;  Olds  Wagon  Co.  v.  Benedict,  25 
Neb.  372;  Fitzgerald  v.  Benadom,  35 
Neb.    317;    Wohlenberg   v.    Melchert, 

35  Neb.   803;  Maggard  v.  Van   Duyn, 

36  Neb.    862;    Barton   v.    McKay,    36 
Neb.  632. 

Washington. — Windt  v.  Banniza,  2 
Wash.  147;  In  re  Rosner,  5  Wash.  488. 

Other  States. — State  v.  Devine,  49 
Kan.  252;  Hellen  v.  Steinwender,  28 
Fla.  191;  Diston  v.  Hood,  83  Ala.  331; 
Peterson  v.  Ringl:;berg  (Mich.,  1889), 
42  N.  W.  Rep.  ig3o;  State  v.  Jackson, 
112  N.  Car.  849;  Taylor  v.  Granite 
State  Provident  Assoc.  (Supreme  Ct.), 


20  N.  Y.  Supp.  135;  Bagwallz/.  Roach, 
76  Cal.  108;  Stewart  v.  Wyoming 
Cattle  Ranch  Co.,  128  U.  S.  383;  State 
V.  McGinnis,  17  Oregon  332. 

Where  Affidavit  a  Proper  Part  of  Eec- 
ord. — But  where  the  afl5davit  stands 
in  place  of  a  pleading — as  an  affidavit 
for  an  attachment — it  is  properly  in- 
cluded in  the  record.  Buddee  v. 
Spangler,  12  Colo.  216;  State  v.  Van- 
derbilt,  116  Ind.  11. 

Balings  and  Exceptions. — So  also  rul- 
ings and  exceptions  to  motions  or  peti- 
tions based  on  such  affidavits  must  be 
brought  into  the  record  by  a  bill  of 
exceptions.  Strunk  v.  State,  31  Neb. 
119. 

Washington. — Under  Laws  1885-6,  p. 
70,  affidavits  filed  in  support  of  a  mo- 
tion for  a  new  trial  are  part  of  the  rec- 
ord proper  without  a  bill  of  exceptions, 
Anderson  v.  State,  2  Wash.  183. 

2.  Ohio  Falls  Car  Co.  z'.  Sweet,  etc., 
Co.,  7  Ind.  App.  163;  State  v.  Huma- 
son,  5  Wash.  499. 

Bequisites  of  Such  Order. — An  order 
to  make  affidavits  part  of  the  record 
must  specially  refer  to  the  affidavits 
designated.  Ohio  Falls  Car  Co.  v. 
Sweet,  etc.,  Co.,  7  Ind.  App.  163. 

An  order  that  "the  several  affidavits 
herein  filed  in  support  of  the  motion 
heretofore  filed  for  the  purpose  of 
setting  aside  the  default  hereinbefore 
taken  against  the  plaintiff,"  be  made 
part  of  the  record — held,  too  indefi- 
nite. Ohio  Falls  Car  Co.  v.  Sweet, 
etc.,  Co.,  7  Ind.  App.  163. 

Trial  on  Affidavits. — Where  the  trial 
is  had  entirely  on  affidavits,  they  are 
no  part  of  the  record  unless  made  so 
by  a  bill  of  exceptions.  Fitzgerald  v. 
Benadom,  35  Neb.  317. 

3.  Thorpe  v.  Smith,  86  Iowa  410; 
Ford  V.  Easley  (Iowa,  1893),  55  N.  W. 
Rep.  336;  State  v.  demons,  78  Iowa 
123;  Miller  v.  Brown  (Iowa,  1889),  42 
N.  W.  Rep.  561;  Hall  v.  Carter,  74 
Iowa  364;  Fowler  v.  Strawberry  Hill, 
74  Iowa  644;  Rayburn  v.  Central  Iowa 
R.  Co.,  74  Iowa  637;  State  v.  Taylor 
(Mo.,  1893),  22  S.  W.  Rep.  806;  State 
V.  Latimer,  116  Mo.  524;  States.  Dun- 
can, 116  Mo.  288;  Heaton  v.  Peterson, 
6  Ind.  App.  i;  Palmer  v.  State,  91  Ga. 
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(6)  Opinion — Generally. — The  opinion  delivered  by  the  court  or 
judge  below  constitutes  no  part  of  the  record  on  appeal,  and  will 
not  be  considered  by  the  appellate  court  in  the  determination  of 
the    cause.*     The  reasons  assigned  by  the  trial  court  for  its  de- 


Humason,     5     Wash. 


164;    State 
499. 

Affidavits  as  to  the  method  of  forma- 
tion of  the  jury  or  conduct  of  the  trial 
are  no  part  of  the  record  proper.  Neal 
V.  State,  32  Neb.  120. 

Instances. — Thus,  by  affidavits  as  to 
what  remarks  were  made  by  counsel, 
Ford  V.  Easley  (Iowa,  1893),  55  N.  W. 
Rep.  336;  State  v.  Latimer,  116  Mo. 
524;  State  V.  Taylor  (Mo.,  1893),  22  S. 
W.  Rep.  S06;  affidavits  as  to  what  was 
contained  in  the  charge  of  the  judge, 
Palmer  v.  State,  91  Ga.  164. 

An  aflSdavit  of  appellant  that  an  or- 
der below  in  favor  of  appellee  was 
made  without  the  knowledge  or  con- 
sent of  his  attorneys,  will  not  be  re- 
ceived in  the  appellate  court.  Thorpe 
V.  Smith,  86  Iowa  410. 

In  Criminal  Appeal. — In  a  criminal 
appeal  an  affidavit  made  before  a 
justice  of  the  peace  alleging  the  crime 
committed,  the  writ  issued  thereon, 
and  the  mittimus  directed  to  the 
sheriff,  form  no  part  of  the  record 
proper.     Holton  v.  State,  2  Fla.  476. 

Amendment  by  Clerk. — The  transcript 
on  appeal  cannot  be  amended  by  the 
affidavit  of  the  clerk  who  authenticates 
it.     Haggerty  v.  Walker,  21  Neb.  596. 

1.  Alabama. — Rosette  v.  Wynn,  73 
Ala.  146;  Lipscomb  v.  McClellan,  72 
Ala.  151;  Lake  v.  Security,  72  Ala. 
207;  American  L.  Assoc,  v.  Neville, 
72  Ala.  517;  King  County  v.  Hill,  i 
Wash.  63. 

California.  —  White  v.  Merrill,  82 
Cal.  14;  In  re  Kingsley's  Estate,  93 
Cal.  576. 

Florida.  —  McLeod  v.  Dill,  9  Fla. 
427;  Smith  V.  Croom,  7  Fla.  180. 

Illinois.  —  Moore  v.  Williams,  132 
111.  591;  Pennsylvania  Co.  v.  Versten, 
140  111.  637;  Fuller  V.  Bates,  96  111. 
132;  Coalfield  Co.  v.  Peck,  98  111.  139. 

Missouri. — Bevis  v.  Baltimore,  etc., 
R.  Co.,  30  Mo.  App.  564;  Carroll  v. 
Frank,  38  Mo.  App.  167;  Taylor  v. 
Scherpe,  etc.,  Agricultural  Co.,  47 
Mo.  App.  257;  Mead  v.  Spalding,  94 
Mo.  43;  Kennard  Carpet  Co.  v.  Peck, 

19  Mo.  App.   342;  Field  v.   Crecelius, 

20  Mo.  App.  302. 

New  York.  — Wheatland  v.  Pryor, 
133  N.  Y.  97;  Salmon  v.  Gedney,  75 


N.  Y.  481;  Tolman  v.  Syracuse,  etc., 
R.  Co.,  92  N.  Y.  355;  Inglehart  v. 
Thousand  Island  Hotel  Co.,  109  N.  Y. 
454- 

The  opinion  cannot,  therefore,  be 
regarded  as  a  special  verdict  or  find- 
ing of  fact.  Field  v.  Crecelius,  20 
Mo.  App.  302. 

Memoranda.  —  Memoranda  of  the 
trial  judge  embodying  his  reasons  for 
his  conclusions  form  no  part  of  the 
record  and  cannot  be  considered,  al- 
though embraced  in  a  bill  of  excep- 
tions. Carroll  v.  Frank,  38  Mo.  App. 
168;  Mead  v.  Spalding,  94  Mo.  43. 

How  far  it  may  be  Referred  to. — But 
the  court  may  notice  such  opinion  as 
far  as  concerns  questions  of  law,  and 
counsel  may  cite  it  in  argument. 
White  V.  Merrill,  82  Cal.  14. 

In  Spengler  v.  Kaufman,  43  Mo. 
App.  5,  it  was  held  that  an  opinion  by 
a  court  trying  a  case  without  a  jury, 
embodying  declarations  of  law  ap- 
plicable to  the  facts  of  the  case,  might 
be  deemed  as  instructions  to  review 
the  judgment. 

New  York. — In  Adams  v.  Olin,  64 
Hun  (N.  Y.)  268,  it  was  held  that  the 
opinion  of  the  referee  might  be 
regarded  by  the  general  term  of  the 
Supreme  Court  to  decide  whether  a 
mistrial  had  taken  place  through  an 
error  of  the  referee. 

The  opinion  of  the  lower  court 
cannot  be  considered  to  determine 
whether  that  court  reviewed  a  referee's 
findings.     Wheatland  v.  Pryor,  133  N. 

Y.  97. 

Beference  in  Order  Appealed  from. — A 
reference  to  such  opinion  in  a  final 
order  of  dismissal  by  an  intermediate 
appellate  court  does  not  make  the 
opinion  a  part  of  the  record  on  appeal 
from  the  order.  Moore  v.  Williams, 
132  111.  589. 

But  where  an  order  of  special  term 
recited  that  it  was  made  "  on  reading 
and  filing  the  decision  of  the  court," 
referring  to  an  opinion  which  was  the 
only  decision  filed,  and  the  minutes 
of  the  general  term  on  affirmance  of 
such  order  stated  that  it  was  affirmed 
on  opinion  of  the  judge  at  special  term 
— held,  that  the  opinion  was  thus  made 
part  of  the  record,  and  could  be  re-- 
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cisions  are  not  binding  on  the  appellate  court.*  The  judgment 
appealed  from  will  be  affirmed  if  correct  on  any  ground.* 

Bule  in  the  United  States  Supreme  Court. — On  a  writ  of  error  or  appeal 
to  the  Supreme  Court  of  the  United  States  from  the  decision  of  a 
state  supreme  court,  the  opinion  of  the  latter  court  forms  part  of 
the  record  on  appeal,  for  the  purpose  of  determining  upon  what 
grounds  the  decision  appealed  from  rests.^  The  opinion  must  be 
properly  authenticated  and  made  part  of  the  transcript  on  appeal 
by  the  clerk  below.^ 

(7)  Motions  and  Rulings. — Where  a  motion  made  during  the 
progress  of  a  cause  relates  to  matters  apparent  on  the  face  of  the 
record  proper,  no  bill  of  exceptions  is  required  to  make  it  a  por- 
tion of  the  record  on  appeal.*     But,  as  a  general  rule,  motions 


ferred  to  to  ascertain  the  grounds  of 
the  decision.  Tolman  v.  S.,  B.  &  N. 
Y.  R.  Co.,  92  N.  Y.  353. 

1.  White  V.  Merrill,  82  Cal.  14. 

2.  White  V.  Merrill,  82  Cal.  14. 
Errors  not  Assignable. — The  opinion 

of  the  court  below  is  not  an  act  upon 
which  error  can  be  assigned.  White 
V.  Merrill,  83  Cal.  14. 

3.  United  States. — Gross  v.  U.  S. 
Mortgage  Co.,  io3  U.  S.  477;  New 
Orleans  Waterworks  Co.  v.  Louisiana 
Sugar  Refining  Co.,  125  U.  S.  27; 
Crescent  City  Live  Stock  Co.  v. 
Butchers'  Union  Slaughter-house  Co., 
120  U.  S.  141;  Kreiger  v.  Shelby  R. 
Co.,  125  U.  S.  43;  Philadelphia  F. 
Assoc.  V.  New  York,  119  U.  S.  no; 
Jacks  V.  Helena,  115  U.  S.  288;  De- 
troit City  R.  Co.  V.  Guthard,  114  U.  S. 
133;  Adams  County  v.  Burlington, 
etc.,  R.  Co.,  112  U.  S.  123;  McManus 
V.  O'Sullivan,  91  U.  S.  578;  Murdock 
V.  Memphis,  20  Wall.  (U.  S.)  590; 
Crossley  v.  New  Orleans,  loS  U.  S. 
105;  Delmas  v.  Merchants'  Ins.  Co., 
14  Wall.  (U.  S.)  661;  Cousin  v.  Blanc, 
19  How.  (U.  S.)  202;  Grand  Gulf  R., 
etc.,  Co.  V.  Marshall,  12  How.  (U.  S.) 
165;  Almonester  v.  Kenton,  9  How. 
(U.  S.)  i;  Armstrong  v.  Athens 
County  Treasurer,  16  Pet.  (U.  S.)28i; 
Parks  V.  Turner,  12  How.  (U.  S.)  43; 
Caperton  v.  Bowyer,  14  Wall.  (U.  S.) 
216. 

Contra. — The  foregoing  cases  im- 
pliedly overrule  Gibson  v.  Chouteau, 
8  Wall.  (U.  S.)  314;  Rector  v.  Ashley, 
6  Wall.  (U.  S.)  142;  Williams  v.  Nor- 
ris,  12  Wall.  (U.  S.)  117;  Parmalee  v. 
Lawrence,  11  Wall.  (U.  S.)  38;  Lawler 
V.  Walker,  14  How.  (U.  S.)  149;  Mis- 
souri, etc.,  R.  Co.  V.  Rock,  4  Wall. 
(U.  S.)  177;  where  the  opinion  of  the 


state  court  was  held  to  form  no  part 
of  the  record  for  any  purpose. 

4.  Gross  V.  U.  S.  Mortgage  Co.,  108 
U.  S.  477;  Murdock  v.  Memphis,  20 
Wall.  (U.S.)  590. 

Where  Part  of  the  Record.— The  Su- 
preme Court  of  the  United  States  will 
examine  such  opinions  where  required 
by  statutes  of  the  various  states  to  be 
written  and  recorded  with  the  clerk  of 
the  state  supreme  court.  Kreiger  v. 
Shelbv  R.  Co.,  125  U.  S.  45. 

5.  Midland  R.  Co.  v.  Smith  (Ind., 
1893),  35  N.  E.  Rep.  2S4;  Freshour  v. 
Logansport,  etc.,  Turnpike  Co.,  104 
Ind.  463;  Doctor  v.  Hartman,  74  Ind. 
221;  Redinbo  v.  Fretz,  99  Ind.  458; 
Bevin  v.  Powell,  11  Mo.  App.  221; 
Funkhouser  v.  Mallen,  62  Mo.  555; 
State  V.  White,  61  Mo.  441;  Ancell  v. 
Cape  Girardeau  City,  48  Mo.  80;  State 
V.  Gilmore,  no  Mo.  i;  Greene  County 
V.  Wilhite,  35  Mo.  App.  42;  McNeil  v. 
Home  Ins.  Co.,  30  Mo.  App.  308;  U. 
S.  V.  Parrott,  McAll.  (U.  S.)  271. 

Instances. — As  a  motion  in  arrest  of 
judgment.  State  v.  Gilmore,  no  Mo. 
i;  Midland  R.  Co.  v.  Smith  (Ind., 
1S93),  35  N.  W.  Rep.  284.  Contra,  Wig- 
gins V.  Witherington,  96  Ala.  535;  or 
a  motion  to  dismiss  an  appeal  in  an 
intermediate  appellate  court  for  want 
of  jurisdiction.  Freshour  v.  Logans- 
port,  etc..  Turnpike  Co.,  104  Ind.  463. 

Motion  for  New  Trial — Indiana — Mis- 
sissippi.— In  Indiana  and  Mississippi  a 
motion  for  a  new  trial  is  part  of  the 
record  proper,  and  need  not  be  pre- 
sented by  a  bill  of  exceptions.  .  New 
Orleans,  etc.,  R.  Co.  v.  Allbritton,  38 
Miss.  242;  Barrington  v.  Mississippi 
Cent.  R.  Co.,  32  Miss.  370;  Hunter 
V.  Hatfield,  63  Ind.  416;  Nichol  v. 
Thomas.  53  Ind.  42;    Hill  v.  Newman, 
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and  rulings  made  during  the  progress  of  a  cause  must  be  pre- 
sented by  a  bill  of  exceptions,  as  they  constitute  no  part  of  the  rec- 
ord proper.*     The  recital  of  such  motions  or  rulings  in  the  tran- 


47  Ind.  187;  Martin  v.  Harrison,  50 
Ind.  270;  Block  v.  Ebner,  54  Ind.  544; 
Schnewind  v.  Hacket,  54  Ind.  248; 
Davis  V.  Binford,  58  Ind.  457;  Cooper 
V.  Howard  County,  64  Ind.  520;  Moore 
V.  State,  65  Ind.  213;  Jenkins  v.  Cor- 
win,  55  Ind.  21. 

In  Indiana  it  may  also  be  presented 
by  a  bill  of  exceptions.  Hunter  v. 
Hatfield,  68  Ind.  416. 

Kentucky — Grounds  for  New  Trial. — In 
Kentucky  grounds  for  a  new  trial  duly 
indorsed  as  filed,  where  the  fact  of 
filing  is  entered  on  the  order-book  of 
the  Court  of  Appeals,  form  part  of  the 
record  without  bill  of  exceptions.  Mc- 
Allister V.  Connecticut  Mut.  L.  Ins. 
Co.,  78  Ky.  531. 

South  Bakota. — a  motion  to  dismiss 
an  appeal  is,  under  Dak.  Comp.  L.,  § 
5013,  part  of  the  record  proper.  Plun- 
kett  V.  Evans,  2  S.  Dak.  434. 

Montana. — tinder  Code  Civ.  Pro. 
Montana,  ^  298,  the  notice  of  inten- 
tion to  move  for  a  new  trial,  duly  filed 
and  served,  is  properly  part  of  the 
record  without  a  bill  of  exceptions. 
Arnold  z/.  Sinclair,  ir  Mont.  556. 

Washington. — Where  a  formal  en- 
try disclosed  a  motion  to  strike  an 
answer  from  the  files,  a  hearing  and 
decision  thereon,  and  due  exception 
thereto — held,  reviewable  without  a 
bill  of  exceptions.  Tullis  v.  Shannon, 
3  Wash.  716. 

1.  Alabama. — Wiggins  w.  Withering- 
ton,  96  Ala.  535;  David  v.  David,  66 
Ala.  140;  James  v.  Moseley,  47  Ala. 
301;  Waring  v.  Gilbert,  25  Ala.  295; 
Lienkauff  v.  Tuscaloosa  Sale,  etc.,  Co. 
(Ala.,  1893),  12  So.  Rep.  918;  Tennes- 
see, etc.,  R.  Co.  V.  East  Alabama  R. 
Co.,  81  Ala.  94. 

California. — Nye  v.  Marysville,  etc., 
R.  Co.,  97  Cal.  461;  De  Pedrorena  v. 
Hotchkiss,  95  Cal.  636;  Pico  v.  Cohn, 
78  Cal.  384;  Richardson  v.  Eureka,  92 
Cal.  64;  Douglass  v.  McFarland,  92 
Cal.  656. 

Illinois. — Alley  v.  Limbert,  35  111. 
App.  592;  Spangenberg  v.  Charles,  44 
111.  App.  526;  Heacock  v.  Hosmer,  109 
111.  245;  McElwee  v.  People,  77  111.  494; 
Schlump  V.  Reidersdorf,  28  111.  68; 
Bedee  v.  People,  73  111.  320;  Brocken- 
brough  V.  Dresser,  67  111.  226;  Van 
Pelt  V.  Dunford,  58  111.  145;  Watts  v. 


McLean,  28  111.  App.  537;  Foreman  v. 
Johnson,  37  111.  App.  452. 

Indiana. — Balue  v.  Richardson,  124 
Ind.  480;  Jarvis  v.  Banta,  83  Ind.  528; 
Thomas  v.  Griffin,  i  Ind.  App.  459; 
Kiley  v.  Murphy,  7  Ind.  App.  239; 
Louisville,  etc.,  R.  Co.  v.  Shanks,  132 
Ind.  395;  Allen  v.  Berndt,  133  Ind. 
355;  Union  Cent.  L.  Ins.  Co.  v.  Huyck, 
5  Ind.  App.  474;  Thiebaud  v.  Tait 
(Ind.,  1892),  31  N.  E.  Rep.  1052;  Lake 
Erie,  etc.,  R.  Co.  v.  Clark,  7  Ind. 
App.  155;  Ohio,  etc.,  R.  Co.  v.  Mc- 
Daneld,  5  Ind.  App.  108;  Evansville, 
etc.,  R.  Co.,  V.  Maddux,  134  Ind.  571; 
Toledo,  etc.,  R.  Co.  v.  Mylott,  6  Ind. 
App.  438;  Scolten  v.  Divilbiss,  60  Ind. 
37;  Engard  v.  Frazier,  7  Ind.  154; 
Burntrager  v.  McDonald,  34  Ind.  277; 
Smith  V.  Smith,  15  Ind.  315;  Ross  v. 
Misner,  3  Blackf.  (Ind.)  362;  Hancock 
V.  Fleming,  85  Ind.  571;  Lippman  v. 
South  Bend,  84  Ind.  276;  Long  v. 
Brookston,  79  Ind.  1S3;  Washington 
Ice  Co.  V.  Lay,  103  Ind.  48;  Merritt  v. 
Cobb,  17  Ind.  314;  Ferrier  v.  Deutch- 
man,  51  Ind.  21;  Orr  v.  Worden,  10 
Ind.  553;  Knox  County  v.  Montgom- 
ery, 109  Ind.  69;  Kirby  v.  Cannon,  9 
Ind.  371;  Princeton  School  Town  v. 
Gebhart,  61  Ind.  187;  Greensburgh, 
etc.,  Turnpike  Co.  v.  Sidener,  40  Ind. 
424;  Klingler  v.  Smith,  131  Ind.  524; 
Collins  V.  Cornwell,  131  Ind.  20;  Sid- 
ener V.  Davis,  87  Ind.  342;  Urton  v. 
Luckey,  17  Ind.  213;  Tilman  v.  Harter, 
38  Ind.  i;  Holland  v.  Holland,  131  Ind. 
196;  Owens  V.  Tague,  3  Ind.  App.  245; 
Ohio,  etc.,  R.  Co.  v.  Engrer,  4  Ind. 
App.  261;  Line  v.  State,  131  Ind.  468; 
Sheeks  v.  Fillion,  3  Ind.  App.  262. 

Missotiri. — Treice  v.  Holladay,  40 
Mo.  App.  575;  Perkins  v.  Bakrow,  39 
Mo.  App.  331;  Monroe  City  Bank  v. 
Finks,  40  Mo.  App.  367;  State  z:  Har- 
vey, 105  Mo.  316;  Webster  v.  Spindler, 
36  Mo.  App.  355;  Demske  v.  Hunter, 
23  Mo.  App.  466;  Rotchford  v. 
Creamer,  65  Mo.  48;  Stevenson  v. 
Saline  County,  65  Mo.  425;  Collins  v. 
Barding,  65  Mo.  496;  Jefferson  City  v. 
Opel,  67  Mo.  394;  State  v.  Dunn,  73 
Mo.  586;  State  v.  McCray,  74  Mo.  303; 
State  V.  Robinson,  79  Mo.  66;  State  v. 
Burckhartt,  83  Mo.  430;  State  v.  Hen- 
derson, 109  Mo.  292;  Arnold  v.  Boyer, 
108  Mo.  310;  State  s'.Gilmore.iioMo.i. 
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script  does  not  authenticate  or  present  them  before  the  appellate 
court.     And   the   practice  of   attempting  to   preserve  them   by 


Oklahoma. — Swope  v.  Smith,  i  Okla. 
283;  Fisher  v.  U.  S.,  i  Okla.  252. 

Texas. — Stark  v.  Miller,  63  Tex.  164; 
Eartham  v.  Sallis,  60  Tex.  576;  Swear- 
ingen  v.  Wilson,  2  Tex.  Civ.  App.  157; 
Whittaker  v.  Gee,  63  Tex.  435. 

Other  States. — Perego  v.  Dodge,  9 
Utah  3;  White  v.  Douglass,  51  Kan. 
402;  Fleming  v.  Bainbridge,  84  Ga. 
622;  Nye  V.  Marysville,  etc.,  R.  Co. 
(Colo.,  1893),  32  Pac.  Rep.  530;  Arnold 
V.  Sinclair,  ir  Mont.  556. 

Entries  on  Motion  Docket. — Entries  on 
the  motion  docket  of  the  trial  court  are 
no  part  of  the  record  proper  on  appeal, 
although  copied  into  the  transcript. 
Swearingen  v.  Wilson,  2  Tex.  Civ. 
App.  157.  Their  only  effect  is  to  en- 
title the  parties  to  a  nunc  pro  tunc 
order  showing  the  action  of  the  trial 
court  upon  the  motion.  Ximenes  v. 
Ximenes,  43  Tex.  458. 

Instances  of  Collateral  Motions  not 
Embraced  in  Record  Proper — Motion  to 
Docket  a  Cross-complaint  as  a  Separate 
^M?/-.— Thiebaud  v.  Tait  (Ind.,  1892), 
31  N.  E.  Rep.  1052. 

To  Make  a  Complaint  More  Specific. 
\ — Lake   Erie,  etc.,   R.  Co.  v.  Clark,  7 
Ind.  App.  155. 

Motion  to  Strike  Out  Paragraphs  of 
an  Answer. — Evansville,  etc.,  R.  Co. 
V.  Maddux,  134  Ind.  571. 

Motion  to  Strike  Out  Evidence  or  a 
Deposition. — Kiley  v.  Murphy,  7  Ind. 
App.  239;  Toledo,  etc.,  R.  Co.  v.  My- 
lott,  6  Ind.  App.  438. 

Motion  to  Reinstate  a  Cause. — Swope 
V.  Smith,  I  Okla.  283. 

Motion  to  Modify  a  Decree. — Allen  v. 
Berndt,  133  Ind.  355. 

Motion  to  Open  a  Default. — De  Ped- 
rorena  v.  Hotchkiss,  95  Cal.  636. 

Motion  in  the  Circuit  Court  to  Dis- 
miss an  Appeal  from  a  Board  of  County 
Commissioners. — Washington  Ice  Co. 
V.  Lay,  103  Ind.  48. 

Motion  to  Strike  Out  Pleadings. — 
Nichols  V.  State,  65  Ind.  512;  Merritt 
V.  Cobb,  17  Ind.  314;  Princeton  School 
Town  V.  Gebhart,  61  Ind.  187;  Berlin 
w.  Oglesbee,  65  Ind.  308;  Greensburgh, 
etc..  Turnpike  Co.  v.  Sidener,  40  Ind. 
424;  De  Pedrorena  v.  Hotchkiss,  95 
Cal.  636. 

Motion  to  Dismiss  an  Action  in  the 
Court  below. — Ferrier  v.  Deutchman, 
51  Ind.  23;  Conoway  v.  Weaver,  i  Ind. 
263;  Aspinwall  v.    Knox   County,   18 


Ind.  372;  Carr  v.  Thomas,  34  Ind.  292; 
Dritt  V.  Dodds,  35  Ind.  63;  Orr  v. 
Worden,  10  Ind.  553. 

Motion  for  Change  of  Venue. — Per- 
kins V.  McDowell,  3  Wyoming  328; 
Smith  V.  Smith,  77  Ind.  80;  Ulrich  v. 
Hervey,  76  Ind.  107;  Horton  v.  Wil- 
son, 25  Ind.  316;  Norton  v.  State,  106 
Ind.  163;  Farns worth  v.  Coquillard, 
22  Ind.  453;  Matlock  v.  Todd,  19  Ind. 
130;  Harrison  County  v.  Benson,  83 
Ind.  469;  Cline  v.  Gibson,  23  Ind.  11; 
Heacock  v.  Hosmer.  109  111.  245; 
Schlump  V.  Reidersdorf,  28  111.  68; 
Bedee  v.  People,  73  111.  320;  McElwee 
V.  People,  77  111.  494. 

Motion  to  Set  Aside  Rule  to  Plead. — 
Clodfelter  v.  Hulett,  92  Ind.  426. 

Motion  to  File  Affi-davit. — A  motion 
of  the  prosecuting  attorney  in  a  crim- 
inal case  for  leave  to  file  a  new  affi- 
davit in  lieu  of  an  old  one,  and  an 
order  of  court  refusing  such  leave. 
State  V.  McKee,  109  Ind.  497. 

Motion  for  an  Award. —  A  motion 
asking  an  award  of  a  jury  to  assess 
damages  for  condemnation  of  land. 
Kansas  City,  etc.,  R.  Co.  v.  Carlisle, 
94  Mo.  166. 

Motion  to  Recommit  Interrogatories  to 
Jury.  —  Louisville,  etc.,  R.  Co.  v. 
Shanks,  132  Ind.  395. 

Motion  to  Amend  the  Judgment  Entry 
Nunc  pro  Tunc. — Wiggins  v.  Wither- 
ington,  96  Ala.  535. 

Motion  to  Tax  Costs. — Gallimore  v. 
Blankenship,  99  Ind.  390;  Urton  v. 
Luckey,  17  Ind.  213;  Tilman  v.  Har- 
ten,  38  Ind.  i;  State  v.  Saxon,  42  Ind. 
484.      _  _     . 

Motion  to  Suppress  Depositions.— 
Smith  V.  Kyler,  74  Ind.  575. 

Motion  for  Judgment  on  Answers  Ho 
Interrogatories. — Redinbo  v.  Fretz,  99 
Ind.  458. 

Motion  to  Dismiss  a  Cause  in  the  Trial 
Court. — Treice  v.  Holladay,  40  Mo. 
App.  575- 

Motion  to  be  Allowed  to  Come  in  and 
Defend. — Monroe  City  Bank  v.  Finks, 
40  Mo.  App.  367. 

Motion  to  Separate  and  Number  Para- 
graphs.—  Balue  V.  Richardson,  124 
Ind.  480. 

Motion  in  a  Criminal  Trial  to  Post- 
pone Case,  and  Affidavit  on  xvhich  it  is 
Based. — Kennedy  v.  State,  66  Ind.  390. 

Motion  for  New  Trial. — Snead  v. 
Tietjen  (Arizona,  1890),  24  Pac.  Rep. 
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transcribing  them  into  the  record  proper  has  been  said  not  to  be 
warranted  by  either  common-law  or  code  procedure.* 

(8)  Minutes  of  Trial  Court. — The  minutes  of  the  clerk*  or 
judge  or  court'  made  during  the  progress  of  the  cause  in  the 
trial  court  form  no  part  of  the  transcript  proper  on  appeal,  and 
their  insertion  therein  is  unauthorized  and  ineffectual.* 

(9)  Rules  of  Trial  Court. — The  appellate  court  will  not  take 
judicial  notice  of  the  rules  of  the  trial  court.*  They  must  be 
properly  made  a  part  of  the  record  by  bill  of  exceptions  or  order 
of  court.® 

/,  Time  for  Filing  Transcript— (i)  In  General. — An  appeal 
cannot  be  prosecuted  until  a  transcript  is  filed  in  the  appellate 
court.''  Where  no  transcript  is  filed  the  appeal  will  be  dismissed. * 


324;  Gila  R.  I.  Co.  V.  Wolfley  (Ari- 
zona, 1890),  24  Pac.  Rep.  257;  Harris 
V.  People,  130  111.  457;  Obermark  v. 
People,  24  111.  App.  259;  Alley  v. 
Limbert,  35  111.  App.  592;  Story  v. 
Ragsdale,  30  Mo.  App.  196;  Martin 
V.  Ratcliff,  loi  Mo.  254;  State  v.  Har- 
vey, 105  Mo.  316;  Kellogg  V.  U.  S., 
19  Ct.  CI.  73;  Oregonian  R.  Co.  v. 
Wright,  ID  Oregon  162. 

Or  Notice  of  Motion  for  New  Trial. 
— Dominguez  v.  Mascotti,  74  Cal.  269; 
Alpers  V.  Schammel,  75  Cal.  590;  Pico 
V.  Cohn,  78  Cal.  384. 

Motion  to  Quash  an  Indictment. — 
State  V.  Henderson,  log  Mo.  292. 

Motion  to  Make  Complaint  More  Defi- 
nite and  Certain. — Line  v.  State,  131 
Ind.  468. 

A  Ruling  Striking  Out  an  Exhibit. — 
Collins  V.  Cornwell,  131  Ind.  20; 
Klingler  v.  Smith,  131  Ind.  524. 

Motions  in  Judgment  Order. — Such 
motions  or  exceptions  do  not  become 
part  of  the  record,  because  they  may 
appear  in  the  judgment  order  of  the 
court  or  in  the  order  allowing  the  ap- 
peal, and  be  there  certified  to  by  the 
clerk.  The  law  demands  the  certifi- 
cate of  the  judge  thereto,  and  not  that 
of  the  clerk.  Wolf  v.  Campbell,  23  111. 
App.  485. 

Iowa.  —  Under  §  3184,  Code  Iowa, 
a  motion  made  during  the  progress  of 
a  cause  becomes  part  of  the  record 
proper  by  a  due  filing.  Lemonds  v. 
French,  4  Greene  (Iowa)  123;  Mays  v. 
Deaver,  i  Iowa  216;  Ellsworth  v. 
Moore,  5  Iowa  486. 

Also  the  affidavits  upon  which  such 
motions  are  founded,  when  filed  and 
duly  certified  by  the  clerk.  McGovern 
V.  Keokuk  Lumber  Co.,  61  Iowa  265; 
Winet  V.  Berryhill,  55  Iowa  411;  Brad- 
ley V.  Jamison,  46  Iowa  68. 


But  not  affidavits  on  hearings  for 
temporary  injunctions.  Hart  v.  Foley, 
67  Iowa  407. 

Wisconsin.  —  Under  the  practice  of 
Wisconsin  the  trial  court  may  permit 
affidavits  embodying  the  substance  of 
material  portions  of  the  record  to  be 
included  in  the  return,  instead  of 
sending  the  entire  record.  Eldred  v. 
Becker,  60  Wis.  48. 

1.  Rutter  V.  Shumway,  16  Colo.  95; 
Wike  V.  Campbell,  5  Colo.  127;  Lien- 
kauff  V.  Tuscaloosa  Sale,  etc.,  Co. 
(Ala. ,1893),  12  So.  Rep. 918;  Louisville, 
etc.,  R.  Co.  V.  Shanks,  132  Ind.  395. 

Where  there  was  no  bill  of  excep- 
tions, and  the  entire  transcript  ap- 
peared to  have  been  copied  from  the 
motion  docket,  the  appeal  was  dis- 
missed. Lienkauff  z/.  Tuscaloosa  Sale, 
etc.  Co.  (Ala.,  1893),  12  So.  Rep.  918. 

Beference  in  Bill  of  Exceptions. — It  is 
not  sufficient  to  refer  in  the  bill  of  ex- 
ceptions to  a  collateral  motion  em- 
bodied improperly  in  the  record 
proper.  Ohio,  etc.,  R.  Co.  v.  Engrer, 
4  Ind.  App.  261. 

2.  More  v.  Del  Valle,  28  Cal.  174; 
Clarke  v.  Kane,  37  Mo.  App.  258. 

3.  Dawley  v.  Havions,   23   Cal.  103. 

4.  Clarke  z-.  Kane,  37  Mo.  App.  258; 
Harper  v.  Minor,  27  Cal.  107;  More 
V.  Del  Valle,  28  Cal.  174;  Abbott  v. 
Douglass,  28  Cal.  299;  Mendocino 
County  V,  Morris,  32  Cal.  145;  People 
V.  Empire  Gold,  etc.,  Min.  Co.,  33 
Cal.  171;  Dawley  z/.  Havions,  23  Cal. 
103. 

5.  Rout  V.  Ninde,  iii  Ind.  597. 

6.  Rout  V.  Ninde,  iii  Ind.  597; 
Walla  Walla  Printing,  etc.,  Co.  v. 
Budd,  2  Wash.  Ter.  336. 

7.  Foster  v.  Rucker,  26  Mo.  494. 

8.  Robinson  v.  Walker,  45  Mo.  117; 
Steel  V.  Rees,  13  Oregon  428. 
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Time  Jarisdictional. — Where  a  Statute  requires  an  appeal  to  be  per- 
fected within  a  period  defined,  it  is  jurisdictional,*  and  the  tran- 
script must  be  filed  within  the  express  time  named  therefor,  or 
the  appeal  will  be  dismissed.*     Where  no  time  is  named  in  the 


1.  Indiana. — Smythe  v.  Bosw^ll,  117 
Ind.  365;  Wright  z'.  Manns,  iii  Ind. 
422;  Bacon  v.  Withrow,  no  Ind.  94; 
Johnson  v.  Stephenson,  104  Ind.  36S; 
Flory  z'.  Wilson,  83  Ind.  391;  Harsh- 
man  V.  Armstrong,  43  Ind.  126;  Jen- 
kins V.  Corwin,  55  Ind.  21;  Anderson 
V.  Mitchell,  5S  Ind.  592;  Henderson  v. 
Halliday,  10  Ind.  24;  Hollingsworth 
v.  State,  8  Ind.  257. 

Louisiana. — McDonogh  v.  De  Gruys, 
ID  La.  Ann.  75;  Carpenter  v.  Harrod, 
II  Martin  (La.)  433;  Horn  v.  Mont- 
gomery, 12  Martin  (La.)  505;  Munson 
V.  Cage,  I  Martin,  N.  S.  (La.)  573;  Pal- 
frey z^.  Winter,  8  La.  206;  Van  Campen 
V.  Morris,  6  Rob.  (La.)  79;  French  v. 
Harrod,  9  La.  Ann.  21. 

Missouri. — Geisingi'.  Schowengerdt, 
24  Mo.  App.  555;  Cuomo  v.  St.  Jo- 
seph,  24  Mo.  App.  567. 

Nebraska.  —  Clapp  v.  Bowman,  22 
Neb.  198;  Smith  v.  Borden,  22  Neb. 
4S7;  Brunck  v.  Wood,  33  Neb.  639. 

Other  States. — State  v.  Furney,  40 
Kan.  17;  Durand  v.  Gage,  76  Mich. 
624;  Smith  V.  Soloman,  84  Cal.  538; 
McCarty  v.  Wintler,  17  Oregon  391; 
Crise  v.  Lanahan  (Md.,  1887),  11  Atl. 
Rep.  843;  Jones  v.  Dunton,  5  111.  App. 
211;  Perry  v.  Horn,  21  W.  Va.  736. 

Time  cannot  be  Changed. — Where  a 
statutory  time  is  named  for  the  return 
of  an  appeal,  it  is  not  competent  for 
the  parties  or  the  clerk  to  make  it  re- 
turnable otherwise.  Capehalt  v.  Gran- 
ite Mills,  97  Ala.  353. 

At  Common  Law. — The  transcript  is 
properly  returnable  with  the  writ  of 
error  at  common  law.  But  the  appel- 
late court  has  the  power,  in  the  exer- 
cise of  discretion,  to  allow  the  tran- 
script to  be  annexed  to  the  return 
subsequent  to  the  return  day.  Roch- 
ester V.  Roberts.  25  N.  H.  507;  Tandy 
.  Rowell,  54  N.  H.  384. 

Where  the  record  was  not  certified  at 
the  time  the  writ  of  error  was  return- 
'able,  the  defendant  in  error  might 
give  the  plaintiff  an  eight-day  rule  to 
certify,  and  if  not  complied  with,  the 
defendant  was  entitled  to  a  judgment 
of  non  pros.  Rochester  v.  Roberts,  25 
N.  H.  507. 

Where  Order  of  Appeal  Invalid. — If  an 
appeal  is  granted   by  the   trial  court 


after  the  lapse  of  the  term  at  which 
final  judgment  was  rendered,  so  that 
the  order  granting  it  is  invalid,  the 
judgment  cannot  be  affirmed  for  fail- 
ure of  the  appellant  to  duly  file  a 
transcript  therein.  Beckman  v.  Phoe- 
nix Ins.  Co.,  49  Mo.  App.  343. 

Louisiana. — The  days  within  which 
to  file  the  transcript  after  the  return 
day  are  judicial  days.  Rost  v.  St. 
Francis'  Church,  5  Martin,  N.  S.  (La.) 
192;  Meeker  v.  Muggah,  8  Martin,  N. 
S.  (La.)  184;  Chandler  z/.  Witherspoon, 

4  La.  68;  Baron  v.  Breedlove,  5  La.  348; 
GriflSth  V.  Miner,  7  La.  344;  Traverso 
V.  Row,  10  La.  500;  Bouligny  v.  White, 

5  La.  Ann.  31. 

Where  the  term  to  which  the  appeal 
is  returnable  is  not  held,  it  will  be 
timely  if  filed  within  the  first  three 
judicial  days  of  the  succeeding  term. 
Rost  V.  St.  Francis'  Church,  5  Martin, 
N.  S.  (La.)  192;  Wells  v.  Lamothe,  10 
La.  410;  Malveaux  v.  Lavergne,  10  La. 
Ann.  673;  Bridge  v.  Merle,  7  La.  449; 
Kirkman  v.  Butler,  12  La.  536. 

Time  for  Taking  Appeal. — Statutes  de- 
fining the  time  for  taking  an  appeal 
do  not  require  that  it  shall  be  per- 
fected therein  unless  they  so  state.  A 
transcript  may  be,  therefore,  filed  after 
the  time  has  expired.  Fairburn  v. 
Goldsmith,  56  Iowa  347. 

2.  Alabama. — Perryman  v.  Camp,  24 
Ala.  438;  Owen  v.  Echols,  28  Ala.  689; 
U.  S.  V.  Haden,  5  Port.  (Ala.)  533; 
Roebuck  v.  Duprey,  2  Ala.  352. 

Arkansas. — Smith  v.  State,  48  Ark. 
149. 

Illinois. — Leach  v.  People,  118  III, 
157;  Fortman  v.  Ruggles,  58  111.  207; 
People  V.  Emigh,  100  111.  517;  Frink 
V.  Phelps,  5  111.  580;  Green  v.  McCon- 
nell,  I  111.  236;  Green  v.  Atchison,  i 
111.  291;  Beebe  v.  Boyer,  i  111.  406; 
Bulson  V.  People,  31  111.  409;  Graff  v. 
Reed,  5  111.  App.  561;  Adams  v.  Rob- 
ertson. 40  111.  40;  Simpson  v.  Simpson, 
3  111.  App.  432. 

Louisiana. — World's  Industrial,  etc., 
Centennial  Exposition  v.  Crescent 
City  R.  Co.,  38  La.  Ann.  905;  Littel  v. 
Dolbear,  11  Rob.  (La.)  485;  Davis  v. 
Hood,  2  La.  Ann.  453;  Penney  v.  Som- 
erville,  3  La.  Ann.  668;  Pond  v.  Hor- 
ton,  7  La.   176;  Broussard  v.    Brous- 
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sard,  2  La.  Ann.  769;  New  Orleans, 
etc.,  R.  Co.  V.  Hood,  3  La.  Ann.  226; 
McDowell  V.  Peck,  5  La.  Ann.  42; 
Amisz/.  Purvis,  5  La.  Ann. 716;  Holmes 
V.  Brown,  6  La.  294;  Bonnabel  v.  Wol- 
ter,  5  La.  Ann.  744;  Leon  v.  Wolf,  9 
La.  Ann.  65;  Wagner  v.  Hagan,  9  La. 
Ann.  538. 

Missouri. — Robinson  v.  Walker,  45 
Mo.  117;  Bausman  v.  Kirtley,  47  Mo. 
28;  Bobb  V.  Comfort,  47  Mo.  36;  Koe- 
nig  V.  Rohlfing,  47  Mo.  163;  William 
V.  Kortsendorffer,  47  Mo.  72. 

Other  States. — Weyl  v.  Sonoma  Val- 
ley R.  Co.,  69  Cal.  202;  Johnson  v. 
Stephenson,  104  Ind.  368;  Agnew  z/. 
Adams,  24  S.  Car.  86;  Horn  v.  Miller, 
20  Neb.  98. 

Dismissal. — The  appeal  will  be  dis- 
missed unless  statutes  provide  a  dif- 
ferent remedy.  U.  S.  v.  Haden,  5 
Port.  (Ala.)  533;  Rhea  v.  Steamer 
John  Simonds,  15  La.  Ann.  712;  Farm- 
ers', etc..  Aid  Assoc,  v.  Strawbridge, 
24  La.  Ann.  126;  Police  Jury  v.  Gar- 
rett, 19  La.  Ann.  122;  Cousin  v.  John- 
son, 21  La.  Ann.  210;  New  Orleans 
V.  Merchants'  Mut.  Ins.  Co.,  21  La. 
Ann.  213;  Moriere  v.  Robinson,  20 
La.  Ann.  229;  Gill  v.  Hudson,  14  La. 
203;  Dalton  V.  Viasco,  18  La.  Ann. 
651;  Kirkman  v.  Butler,  12  La.  536; 
State  V.  McEwen,  12  Kan.  37. 

Sunday. — Where  the  last  day  for  fil- 
ing the  transcript  is  Sunday,  it  may  be 
filed  on  Monday.  Luling  v.  Judge,  24 
La.  Ann.  333. 

In  Illinois  it  was  held  that  in  com- 
puting the  time  for  filing  a  transcript 
required  to  be  filed  on  or  before  the 
tenth  day  of  the  term,  an  intervening 
Sunday  should  be  counted  as  a  day  of 
the  term.     Brown  v.  Leet,  136  111.  203. 

In  Virginia,  however,  the  contrary 
has  been  expressly  held.  Michie  v. 
Michie,  17  Gratt.  (Va.)  109;  Read  v. 
Com.,  22  Gratt.  (Va.)  924. 

Louisiana. — In  Louisiana,  where  the 
statute  makes  an  appeal  returnable  at 
a  time  and  place  named  therein,  an 
order  granting  the  appeal,  making  it 
returnable  at  the  express  request  of 
the  appellant  at  a  different  time  and 
place,  avoids  the  appeal.  State  v. 
Fowler  (La.,  1S89),  7  So.  Rep.  181; 
State  V.  Clinton,  27  La.  Ann.  540; 
Heard  v.  Patton,  27  La.  Ann.  542; 
Wooton  V.  Le  Blanc,  32  La.  Ann.  692; 
State  V.  Jumel,  35  La.  Ann.  980;  State 


V.  Balize,  38  La.  Ann.  542;  State  v. 
Cloud,  40  La.  Ann.  618;  State  v. 
Jenkins,  36  La.  Ann.  865;  State  v. 
Lyon  (La.,  1889),  6  So.  Rep.  722;  State 
V.  Joseph,  38  La.  Ann.  33;  State  v. 
Jackson,  44  La.  Ann.  975. 

Criminal  Cases. — So  where,  in  crimi- 
nal cases,  appeals  are  returnable  ac- 
cording to  law  at  the  place  where  the 
court  holds  its  sessions,  they  will  be 
dismissed  on  the  court's  own  motion 
where  the  transcripts  are  filed  at  im- 
proper times  and  places.  State  v. 
Joseph,  38  La.  Ann.  33. 

In  Florida  an  appeal  taken  during  a 
term  of  the  Supreme  Court  is  properly 
returnable  to  the  ensuing  term  of  the 
Supreme  Court.  Williams  v.  Hilton, 
25  Fla.  608. 

Where  thirty  days  do  not  intervene 
between  the  entry  of  an  appeal  and 
the  succeeding  term  of  the  court, 
twenty-five  days'  notice  of  the  appeal 
is  not  indispensable,  but  twenty  days' 
notice  is  necessary;  and,  to  enable  the 
appellant  to  give  the  appellee  twenty 
days'  notice,  he  may  make  his  appeal 
returnable  to  a  day  in  the  term  subse- 
quent to  the  first  day  thereof.  Ells- 
worth V.  Haile,  29  Fla.  256. 

Missouri. — Where  an  appellant  has 
failed  to  file  an  abstract  of  the  plead- 
ings, setting  forth  the  grounds  upon 
which  he  asks  damages,  in  compliance 
with  rules  11,  12,  and  13  of  the  Su- 
preme Court  of  Missouri  and  i^  2301 
Rev.  Stat.  Mo.  (1889),  the  appeal 
will  be  dismissed.  Cunningham  v. 
Union  Pac.  R.  Co. ,  1 10  Mo.  208 ;  Snyder 
V.  Free,  102  Mo.  325;  Long  v.  Long,  96 
Mo.  180;  Craig  v.  Scudder,  98  Mo. 
664. 

Under  United  States  Practice,  where 
the  term  at  which  the  appeal  was  re- 
turnable goes  by  without  the  filing  of 
the  record,  a  second  appeal  may  be 
takert,  unless  the  time  for  appeal  has 
expired,  if  in  the  meantime  appellee 
does  not  avail  himself  of  his  right 
under  the  rules  to  docket  the  case,  file 
the  record,  and  move  for  dismissal  of 
the  appeal.  Evans  v.  Louisiana  State 
Bank,  134  U.  S.  330. 

New  York. — Where  no  case  on  ap- 
peal has  been  served,  a  motion  to  dis- 
miss is  proper  ;  where  the  case  is  im- 
perfect, a  motion  should  be  made  to 
amend.  Bowers  v.  Tallmadge,  23  N. 
Y.  166. 


278 


Formal  Beqnisites  to 


APPEALS. 


Transfer  of  Cause, 


the  rules  of  court*  or  the  order  allowing  the  appeal.*  Upon  due 
filing  of  the  notice  of  appeal,  appeal  bond,  and  transcript,  or 
return  on  appeal,  the  appellate  court  obtains  jurisdiction  to  hear 
and  determine  the  appeal.* 

Affirmance. — In  some  states  statutes  provide  that  upon  failure  of 
the  appellant  to  file  the  transcript  within  the  statutory  time,  the 
appellee  may  file  it  or  the  certificate  of  the  clerk  below  that  the 
appeal  has  been  taken,  and  have  the  judgment  affirmed.*  Such 
statutes  must  be  strictly  complied  with  by  the  appellee.* 

(2)  Extension  of  Time — Generally. — Where  the  statutory  require- 
ment is  deemed  mandatory,  no  extension  of  time  can  be  granted  ;® 
except  where  the  appellant  clearly  shows  that  the  statutory 
period  is  too  brief  for  the  preparation    of   the   transcript  ;'  or 


1.  Kasson  v.  Follett,  9  Colo.  348  ; 
Agnew  V.  Adams,  24  S.  Car.  90. 

2.  Steamboat  Zephyr  v.  Brown,  2 
Wash.  Ter.  47;  Norton  v.  Rich,  3 
Mason  (U.  S.)  443  ;  Steamboat  New- 
England,  3  Sumn.  (U.  S.)  495. 

3.  Fairburn  v.  Goldsmith,  56  Iowa 
347;  Loomis  V.  McKenzie,  57  Iowa  77; 
Shickle  Harrison,  etc..  Iron  Co.  v. 
Kent,  34  Neb.  56S  ;  Johnson  v.  Van 
Cleve,  23  Neb.  560;  Republican  Valley 
R.  Co.  V.  Linn,  15  Neb.  234;  Union 
Pac.  R.  Co.  V.  Marston,  22  Neb.  721. 

Betarn. — The  jurisdiction  of  an  ap- 
pellate court  is  not  complete  until  the 
return  on  appeal  is  filed,  and  until 
then  it  can  only  dismiss  the  appeal  or 
compel  a  return.  Briggs  v.  Shea,  47 
Minn.  218. 

4.  Davidson  v.  Ikard  (Tex.,  1893), 
23  S.  W.  Rep.  379;  Bobb  v.  Comfort, 
47  Mo.  36;  Koenig  v.  Rohlfing,  47  Mo. 
163;  Williams  v.  Kortsendorffer,  47 
Mo.  72. 

Bight  cannot  be  Defeated  by  Writ  of 
Error. — Where  an  appeal  is  entitled  to 
an  affirmance  of  a  judgment  in  the 
appellate  court,  upon  the  failure  of  the 
appellant  to  file  a  transcript  of  the 
record  in  time,  he  cannot  defeat  that 
right  by  suing  out  a  writ  of  error. 
Davidson  v.  Ikard  (Tex.,  1893),  23  S. 
W.  Rep.  379;  Perez  v.  Garza,  52  Tex. 
571;  Thompson  v.  Anderson,  82  Tex. 
23S. 

Right  to  a  writ  of  error  on  super- 
sedeas bond  within  the  time  limited 
(Rev.  Stat.  Texas,  §  1389)  is  not  defeat- 
ed by  an  appeal  on  supersedeas  bond 
to  a  prior  term  which  was  dismissed 
for  failure  to  file  brief.  Texas,  etc., 
R.  Co.  V.  Hare,  2  Tex.  Civ.  App.  18. 

Dismissal.— Where  the  appellant 
fails  to  file  a  transcript  in   time,  the 


appellee  may  himself  usually  file  the 
record  or  a  certificate  of  the  clerk 
that  appeal  has  been  allowed,  and 
move  for  dismissal  on  notice.  Re)'- 
nolds  V.  Perry,  11  111.  534;  People  v. 
Gallatin  County,  9  111.  141;  Bausman 
V.  Kirtley,  47  Mo.  28;  Bobb  v.  Com- 
i  irt,  47  Mo.  36;  Williams  v.  Kortsen- 
dorffer, 47  Mo.  72;  State  v.  Dowling, 
47  Mo.  103;  Koenig  v.  Rohlfing,  47 
Mo.  163;  Thompson  v.  Thompson,  47 
Mo.  351;  O'Neil  V.  Doyle,  47  Mo.  398. 

The  Motion. — Where  the  clerk  refuses 
to  send  up  a  transcript  or  certificate, 
the  motion  may  be  made  on  affidavit. 
People  V.  Gallatin  County,  9  111.  141. 

6.  Dial  Hardware  Co.  v.  Levy,  38 
S.  Car.  552. 

In  Smith  Carolina,  where  by  Rules 
I  and  2  an  appeal  may  be  dismissed 
upon  a  certificate  of  the  clerk  showing 
that  no  return  was  filed  in  accordance 
with  the  rule,  and  upon  an  affidavit  of 
the  respondent's  attorney  to  the  same 
effect,  the  requirement  must  be  strictly 
complied  with.  Both  the  certificate 
and  affidavit  must  be  filed,  and  the 
affidavit  must  state  explicitly  that  no 
return  was  made.  Dial  Hardware  Co. 
V.  Levy,  38  S.  Car.  552. 

Dismissal  for  Noncompliance.  — 
Where  the  appellant  is  allowed  a  rea- 
sonable time  to  file  a  transcript  by  the 
appellate  court,  the  judgment  below 
will  be  affirmed  if  he  fails  to  comply. 
Howorthz'.  Seevers  Mfg.  Co. ,  78  Iowa 
627. 

6.  Heatherly  v.  Hadley,  2  Oregon 
117;  Dolph  V.  Nickum,  2  Oregon,  203. 

7.  Dolph  V.  Nickum,  2  Oregon  202; 
Massey  v.  Helme,  15  La.  Ann.  692; 
Hart's  Succession,  25  La.  Ann.  583; 
Redmond  v.  Mann,  23  La.  Ann.  373; 
State  V.  Lewis,  22  La.  Ann.  33. 
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where  the  failure  to  file  is  due  solely  to  the  neglect  or  default  of 
an  official,  for  which  appellant  is  not  responsible.* 

Neglect  of  Clerk. — Where  the  law  expressly  requires  the  appellant 
to  file  the  transcript,  the  trial-court  clerk  acts  as  his  agent  in 
forwarding  it,  and  the  appellant  is  responsible  for  failure  to  direct 
its  seasonable  filing.*  A  strict  construction  of  the  appellant's 
duty  requires  him  to  exhaust  every  compulsory  remedy  to  com- 
pel the  clerk  to  file  the  transcript  in  time,  or  no  extension  will 
be  granted  ;^  but  in  some  cases  the  appellant  has  been  held  justi- 
fied in  the  presumption  that  the  clerk  will  do  his  duty,  and  simple 
official  neglect  is  a  sufficient  excuse  for  the  failure.'* 

Appellant's  Mistake. — Generally  a  failure  to  file  the  transcript  in 
time  is  excusable  where  due  to  mistake  or  inadvertence  of  the 
appellant  or  some  unavoidable  cause.* 


Oregon  —  By  Whom  Granted.  —  Ad- 
ditional time  may  be  granted  by  a 
judge  of  either  trial  or  appellate  court. 
Dolph  z/.  Nickum,  2  Oregon  202. 

In  Criminal  Cases. — In  criminal  cases 
application  should  be  made  to  the  trial 
court.     State  v.  Bovee,  11  Oregon  57. 

1.  Broerman  v.  Tovvnsend,  6  Cine. 
L.  Bull.  (Ohio)  722;  Duganz'.  Hollins, 
II  Md.  41;  Baltimore  v.  Reynolds,  iS 
Md.  270;  Hannon  v.  State,  9  Gill 
(Md.)  440;  Champomier  v.  Washing- 
ton, 2  La.  Ann.  723;  Davis  v.  Hood, 
2  La.  Ann.  453;  Littell  v.  Dolbear,  11 
Rob.  (La.)  485;  Buckley  v.  La  Croix, 
14  La.  Ann.  29;  St.  Louis,  etc.,  R.  Co. 
V.  Wilder,  17  Kan.  239. 

The  appellant  must  make  out  a 
strong  and  clear  case,  exculpating 
himself  from  all  neglect.  Champo- 
mier z'.  Washington,  2  La.  Ann.  723. 

2.  Rumsey  Mfg.  Co.  v.  Baker,  33 
Mo.  App.  241;  Dean  v.  Jones,  27  Mo. 
App.  469:  Caldwell  v.  Hawkins,  46 
Mo.  263;  Redway  z/.  Chapman,  48  Mo. 
21S;  Dameron  z/.  Harvey,  23  Mo.  App. 
197;  Union  Pac.  R.  Co.  v.  Maniston, 
22  Neb.  721;  McDowell  v.  Read,  5 
La.  Ann.  42. 

3.  /«  r^Barstow,  54  Ark.  551;  Brick 
V.  Decker,  6  Kulp.  (Pa.)  172;  Lincoln 
Brick,  etc..  Works  v.  Hall,  27  Neb. 
874. 

4.  Omaha  Coal,  etc.,  Co.  v.  Fay 
(Iowa,  1893),  55  N.  W.  Rep.  211;  Dob- 
son  V.  Dobson,  7  Neb.  296;  Lincoln 
Brick,  etc..  Works  v.  Hall,  27  Neb. 
875;  Redway  v.  Chapman,  48  Mo.  218. 

Failure  to  File  Tanscript. — Where  due 
diligence  is  shown  in  demanding  the 
transcript,  and  from  any  cause  the 
trial  court  delays  the  delivery  of  the 
same  for  so  long  a  time  that  it  cannot 


be  filed  within  the  statutory  period, 
the  court  will  relieve  the  appellant. 
Dobson  V.  Dobson,  7  Neb.  296;  Lin- 
coln Brick,  etc..  Works  v.  Hall,  27 
Neb.  875. 

Misapprehension. — So  also  where  de- 
lay in  filing  the  transcript  was  caused 
purely  by  a  misapprehension  on  the 
part  of  the  clerk  of  the  superior  court 
as  to  his  duty.  Freeburger  v.  Gaz- 
zam,  5  Wash.  491. 

Neglect  of  Stenographer. — The  fact 
that  the  official  stenographer  was  too 
busy  to  transcribe  the  evidence  was 
held  no  excuse.  Stewart  z/.  Davis,  44 
Mo.  App.  562. 

To  Whom  the  Fault  must  he  Attribu- 
table. — The  fault  must  be  attributable 
to  a  person  not  representing  the  ap- 
pellant. The  fault  of  the  appellant's 
attorney  is  the  appellant's  fault. 
Ducournau  v.  Livistones,  3  La.  Ann. 
245;  Logan's  Succession,  4  La.  Ann. 
279;  McDowell  V.  Read,  5  La.  Ann. 
42;  Brother  v.  Louisiana  Bank,  10  La. 
Ann.  147;  Buckley  v.  La  Croix,  14  La. 
Ann.  29. 

6.  Westheimerz'. Thompson,  2  Idaho 
1137;  Territory  z/.  McKey,  8  Mont. 168; 
Territory  v.  Flowers,  2  Mont.  392; 
Richardson  v.  Green,  130  U.  S.  104; 
Hill  V.  Chicago,  etc.,  R.  Co.,  129  U.  S. 
170;  Norton  v.  Brownsville  Tax  Dist., 
129  U.  S.  505;  Walker  v.  Scott,  104  N. 
Car.  4S1;  Walker  v.  Scott,  102  N.  Car. 
487;  Venable  v.  Chavous  (S.  Car., 
1893),  18  S.  E.  Rep.  943;  Bast  v. 
Hysom,  5  Wash.  88;  Williams  v.  La 
Penotiere,  25  Fla.  473. 

Absence  of  Counsel. — The  fact  that 
appellant's  counsel  is  absent  from  the 
state  constitutes,  when  known  to  ap- 
pellant, no  excuse  for  failure  to  file 
80 
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Eequisites  of  Application.— An  application  for  extension  of  time  must 
be  made  promptly,*  and  within  the  time  allowed  by  statute 
for  filing  the  transcript  in  the  first  instance.^  The  motion  must 
be  made  in  writing,  and  based  upon  accompanying  affidavits  show- 
ing the  grounds  therefor.'     It  must  be  made  on  notice  to  the 


the   transcript   in    time.      Wright   v. 
Brander,  17  La.  Ann.  188. 

Montana. — In  Montana  the  statutory 
provision  (Comp.  Stat.  Mont.,  §397,  p. 
476)  that  the  transcript  must  be  filed 
within  thirty  days  after  an  appeal  is 
taken,  is  held  merely  directory.  Ter- 
ritory V.  McKey,  8  Mont.  16S;  Ter- 
ritory V.  Flowers,  2  Mont.  392. 

Appellee's  Fault. — The  fact  that  re- 
spondent's attorney  took  from  the 
clerk's  oflBce  below  the  original  petition 
in  the  case,  and  so  rendered  it  impos- 
sible for  appellant  to  file  his  tran- 
script in  time,  is  sufficient  excuse 
where  appellant  shows  due  diligence 
after  the  petition  was  found.  Bast  v. 
Hysom,  5  Wash.  88. 

In  Iowa  an  additional  abstract  and 
argument  filed  by  appellee  will  not  be 
stricken  from  the  files  simply  because 
they  were  not  served  on  appellant 
within  the  time  prescribed  by  rules  of 
the  Supreme  Court,  when  the  submis- 
sion of  the  cause  is  not  retarded  by 
the  delay.  Doolittle  v.  Doolittle,  78 
Iowa  691. 

North  Carolina. — In  North  Carolina  it 
is  held  that  where  the  transcript  of  a 
record  was  deposited  in  the  post-office 
in  ample  time  to  have  reached  the 
Supreme  Court  before  entry  of  the 
case  on  the  calendar  of  the  district  to 
which  it  belonged,  but  by  some  delay 
in  the  mails  the  transcript  did  not 
reach  its  destination  until  after  the 
time  for  docketing — held,  that  the  ex- 
cuse was  reasonable,  and  the  appeal 
would  not  be  dismissed.  Walker  v. 
Scott,  104  N.  Car.  481. 

Ignorance  no  Excuse. — The  fact  that 
the  transcript  was  received  and  laid 
aside  by  a  young  man  in  charge  of  the 
appellant's  office,  who  was  ignorant  of 
the  contents,  until  too  late  for  filing 
— held,  no  excuse.  Lincoln  Brick,  etc., 
Works  V.  Hall,  27  Neb.  877. 

1.  Terhune  v.  Pinkney,  39  N.J.  Eq. 
494;  McCaffery  v.  Memphis,  etc., 
R.  Co.,  31  Mo.  App.  343;  Williams 
V.  Kortsendorfler,  47  Mo.  72. 

Granting  the  order  is  discretionary 
with  the  appellate  court.  Boggs  v. 
American  Ins.  Co.,  31  Mo.  499;  Under- 
wood z/.  Underwood,  12  Fla.  432;  Rain 


V.  Thomas,  12  Fla.  493;  Smith  ^-Curtis, 
17  Fla.  786. 

The  appellant  cannot  wait  until  the 
time  has  nearly  expired  before  direct- 
ing the  preparation  of  the  transcript 
and  then  complain  that  the  time  is  too 
brief.  McCaffery  v.  Memphis,  etc.,  R. 
Co.,  31  Mo.  App.  343. 

Where  Statutes  are  Directory. — Where 
statutes  defining  the  time  within 
which  to  file  the  transcript  are  con- 
strued as  directory,  the  time  may  be 
extended.  Territory  v.  McKey,  8 
Mont.  168. 

Louisiana. — The  extension  must  be 
asked  at  the  term  to  which  the  appeal 
is  returnable.  Hart  v.  Fisk,  12  La. 
368. 

2.  Illinois.— Ragev  v.  Tilford,  i  111. 
407;  Adams  v.  Robertson,  40  111.  40; 
Cook  V.  Cook,  104  111.  98;  Patterson 
V.  Stewart,  104  111.  104;  Simpson  v. 
Simpson,  3  111.  App.  432;  Illinois 
Western  R.  Co.  v.  Gay,  5  111.  App. 
393;  Day  V.  Clinton,  5  111.  App.  605; 
Aholtz  V.  Durfee.  13  111.  App.  327; 
Mason  v.  Gibson,  13  111.  App.  463; 
Palmer  v.  Gardiner,  77  111.  143;  Ross 
V.  Piano  Steel  Works,  34  111.  App. 
324;  Graff  V.  Reed,  5  111.  App.  561. 

Lotiisiatta. — Redmond  v,  Mann,  23 
La.  Ann.  373:  New  Orleans  z/.  Adams, 
28  La.  Ann.  15;  Hart  v.  Fisk,  10  La. 
482;  Laville  v.  Rightor,  11  La.  198; 
Harbour  v.  Brickel,  10  Rob.  (La.)  419; 
Ginn  v.  Clack,  12  La.  480;  State  v. 
Mehan,  22  La.  Ann.  449. 

Montana. — Territory  v.  McKey,  8 
Mont.  168. 

Oregon. — Kelley  v.  Pike,  17  Oregon 
330;  Bush  V.  Geisey,  16  Oregon  267; 
McCarty  v.  Wintler,  17  Oregon  391. 

Other  States. — Wadsworth  v.  Wads- 
worth,  74  Cal.  104;  Marjenhoff  v.  Mar- 
jenhoff,  40  S.  Car.  545. 

Where  the  order  extending  the  time 
is  not  granted  within  the  time  for  filing 
the  transcript,  it  is  an  absolute  nullity. 
Holz  V.  Fishel,  40  La.  Ann.  294. 

3.  Webster  v.  Pierce,  40  111.  39; 
Carter  v.  Paige,  77  Cal.  64;  Welch  v. 
Kenney,  47  Cal.  414. 

Where  the  transcript  for  appeal  is 
actually  on  file  when  the  notice  of  mo- 
tion to  dismiss   for   failure   to  file   in 
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appellee.* 

(3)  Waiver  of  Objection. — Where  the  appellee  proceeds  with 
the  case  on  the  merits,  he  waives  his  right  to  object  that  the  tran- 
script was  not  seasonably  filed.*  But  the  entire  absence  of  any 
record  on  appeal  cannot  be  waived.' 

g.  Transcripts  on  Several  Appeals. — Where  different  ap- 
peals are  taken  from  separate  and  distinct  judgments,  each  ap- 
peal must  be  based  upon  a  separate  transcript/  unless  the  causes 


time  is  given,  the  motion  will  be  over- 
ruled; where  not  on  file,  an  applica- 
tion on  affidavit  for  extension  must  be 
made.     Carter  v.  Paige,  77  Cal.  64. 

Allegation  of  Wrong  Beason. — Where 
the  true  reason  for  delay  in  filing  a 
transcript  is  that  the  appellant  is  too 
poor  to  obtain  themeans  for  its  printing 
in  time,  the  court  will  not  dismiss  the 
appeal  because  appellant's  attorney 
obtained  an  extension  of  time  on  an 
aflSdavit  which  did  not  disclose  the  true 
reason.  Hubback  v.  Ross,  79  Cal. 
564. 

Entry  of  Order. — The  failure  of  the 
clerk  to  enter  the  order  of  extension 
does  not  avoid  it.  Hart's  Succession, 
25  La.  Ann.  583. 

But  where  the  exact  force  of  an  or- 
der of  extension  could  not  be  de- 
termined because  of  failure  of  counsel 
to  enter  it  on  the  minutes,  the  court 
refused  to  enforce  it.  Caffin  v.  Pol- 
lard, 5  Rob.  (La.)  125. 

1.  Bush  V.  Geisey,  16  Oregon  267. 

2.  Omaha  Coal,  etc.,  Co.  v.  Fay,  37 
Neb.  68;  Goodrich  v.  Omaha,  11  Neb. 
204;  Steven  v.  Nebraska,  etc.,  Ins. 
Co.,  29  Neb.  187;  State  v.  Gage,  50 
Mo.  App.  201. 

3.  Bernhard  v.  Brown,  31  III.  App. 

385- 

Waiver  of  citation  or  notice  of  appeal 
is  not  a  waiver  of  the  right  of  the 
appellee  to  move  for  the  dismissal  of 
the  appeal  for  failure  to  seasonably 
file  the  transcript.  Pierce  v.  Cushing, 
33  La.  Ann.  401. 

Signature  of  Clerk.  —  Accordingly 
where  the  transcript  is  invalid  be- 
cause not  signed  by  clerk,  it  cannot  be 
adopted  by  stipulation  of  counsel. 
Bernhard  v.  Brown,  31  111.  App,  385. 

By  Stipalation. — A  stipulation  of  the 
attorneys  in  the  cause  stating  that 
the  record  is  a  correct  transcript  of  the 
proceedings,  may  be  sufficient  to  jus- 
tify the  judge  in  the  court  below  in 
signing  the  bill  of  exceptions  as  pre- 
sented, but  forms  no  basis  for  the  Su- 
preme Court  to  consider  the  matter 


embodied  in  the  bill  of  exceptions. 
McCarn  v.  Cooley,  30  Neb.  715;  State 
V.  Knapp,  8  Neb.  436;  Aultman  v. 
Howe,  10  Neb.  8;  Eaton  v.  Carruth, 
II  Neb.  231;  Kyle  v.  Chase,  14  Neb. 
528;  Dolen  V.  State,  15  Neb.  405; 
Tessier  v.  Crowley,  16  Neb.  369;  Mc- 
Murtry  v.  State,  19  Neb.  147. 

In  Georgia,  under  Act  of  September 
27,  1883,  counsel  may  by  agreement  in 
writing,  under  the  approval  and  order 
of  the  court,  abbreviate  the  record; 
but  the  declaration  and  pleas  must  be 
sent  to  the  Supreme  Court  in  order 
that  it  may  ascertain  what  were  the  is- 
sues submitted  and  passed  upon  in  the 
court  below.  Hopgood  v.  Reeves,  77 
Ga.  538. 

In  California,  where  a  double  ap- 
peal was  taken  by  one  notice  from  a 
judgment  and  an  order  denying  a 
new  trial,  and  the  transcript  contained 
a  stipulation  that  "  the  appeal  herein 
may  be  heard  "  on  the  record  on  ap- 
peal in  the  transcript — held,  that  the 
statement  upon  a  motion  for  a  new  trial 
may  be  looked  into  on  the  appeal 
from  the  order  denying  a  new  trial, 
and  it  could  not  be  objected  that  it  is 
not  identified  as  having  been  used 
upon  the  hearing  of  the  motion. 
Moore  v.  Long  Beach  Development 
Co.,  87  Cal.  483. 

Case. — It  has  been  held  that  a  rule 
of  court  requiring  each  party  to  an  ap- 
pellate proceeding  to  make  out  and 
file  a  concise  statement  of  the  case, 
cannot  be  waived  by  stipulation  sine* 
intended  for  the  benefit  of  the  court. 
Isaac  V.  Bohn-Verdin  Lumber  Co., 
47  Mo.  App.  30;  Disse  v.  Frank,  52 
Mo.  551. 

4.  Smith  V.  Hearne,  2  Stew.  (Ala.) 
169;  De  Sylva  v.  Henry,  4  Stew.  &  P. 
(Ala.)  409;  Rich  v.  Starbuck,  45  Ind. 
310. 

Each  case  must  be  heard  upon  its 
own  transcript,  and  references  to  a 
record  in  another  case  between  the 
same  parties  cannot  be  made.  Collier 
V.  Slaughter,  22  Ala.  671. 
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are  consolidated  or  cumulated  in  the  trial  court.* 

By  Parties  on  Same  Side. — Where  parties  on  the  same  side  take  in- 
dependent appeals  from  the  same  judgment,  each  appellant  must 
transmit  a  separate  transcript.* 

Cross-appeals. — Where  both  parties  appeal  from  the  same  judg- 
ment they  may  file  one  joint  transcript.'  Each  appellant  must 
pay  his  share  of  the  costs  thereof.*  But  unless  both  parties 
agree  to  use  the  same  transcript,  each  appeal  must  be  heard  on  a 
separate  transcript.* 

h.  Authentication — (i)  Sealing. — The  transcript  must  be 
sealed  and  authenticated  by  the  seal  of  the  trial  court,®  other- 
wise it  is  void.''  But  every  paper  copied  therein  need  not  be 
separately  sealed.*  It  is  suflficient  to  afifix  a  seal  to  the  clerk's 
certificate,  and,  where  the  transcript  consists  of  separate  sheets 
tied  together,  to  affix  another  seal  over  the  tie.® 


1.  Jungeman  v.  Joseph  Schnaider 
Brewing  Co.,  38  Mo.  App.  458;  Har- 
vey V.  Harvey,  44  La.  Ann.  80. 

It  is  no  objection  in  such  a  case  that 
the  transcript  includes  two  incompati- 
ble records.  Harvey  v.  Harvey,  44 
La.  Ann.  80. 

2.  Gates  v.  Walker,  35  Cal.  289. 

Cross-references. — One  appellant  can- 
not refer  to  the  transcript  of  another 
appellant  in  the  same  cause,  so  as  to 
make  it  part  of  his  record  on  appeal, 
without  a  stipulation.  Gates  v. 
Walker,  35  Cal.  289. 

Defect  Incurable. — Where  three  sep- 
arate appeals  are  improperly  embod- 
ied in  one  transcript,  it  cannot  be 
remedied  by  striking  out  all  matter  ex- 
cept that  relating  to  the  appeal.  Har- 
ris V.  Angell,  16  R.  I.  347. 

Supplemental  Proceedings. — But  pro- 
ceedings which  are  incidental  to  the 
original  action,  as  an  appeal  from  an 
application  to  vacate  a  judgment,  may 
be  brought  up  in  the  original  tran- 
script. Sanford  v.  Tucker,  54  Ind. 
219. 

3.  Shickle  Harrison,  etc.,  Iron 
Works  Co.  V.  Kent,  34  Neb.  568; 
Taylor  v.  Courtnay,  15  Neb.  190; 
Jungeman  v.  Joseph  Schnaider  Brew- 
ing Co.,  38  Mo.  App.  458;  Mont- 
morency Gravel  Road  Co.  v.  Stock- 
ton, 43   Ind.   328;  Rawson  v.  Corbett, 

43  111.  App-  127. 

Although  one  proceeding  is  tech- 
nically pursued  by  writ  of  error 
and  the  other  by  appeal.  Rawson  v. 
Corbett,  43  111.  App.  127. 

North  Carolina. — Under  the  practice 
of  North  Carolina  cross-appellants 
must  file  separate  transcripts.  Perry 
V,  Adams,  96  N.  Car.  347;  Devereux 


V.  Burgwin,  11  Ired.  (N.  Car.)  490; 
Morrison  v.  Cornelius,  63  N.  Car.  346; 
Jones  V.  Hoggard,  107  N.  Car.  349. 

The  requirement  of  a  separate  ap- 
peal cannot  be  waived  by  the  parties. 
Jones  V.  Hoggard,  107  N.  Car.  346. 

4.  Jungeman  v.  Joseph  Schnaider 
Brewing  Co.,  38  Mo.  App.  458. 

5.  Fair  v.  Stevenot,  29  Cal.  486; 
Gates  V.  Walker,  35  Cal.  289;  Wagener 
V.  Richards,  14  111.  App.  389;  Mason 
V.  Gibson,  13  111.  App.  463;  Cowhich 
V.  Gunn,  3  111.  417;  Morse  v.  Williams, 
5  111.  285;  Day  V.  Clinton,  5  111.  App. 
605;  Coleman  v.  Yesler,  i  Wash.  Ter. 

591- 

6.  Arkansas, — Heard  v.  Lowry,  5 
Ark.  474;  Wells  v.  Long,  6  Ark.  252. 

Indiana.  —  Hinton  v.  Brown,  I 
Blackf.  (Ind.)  429;  Vanliew  v.  State, 
10  Ind.  384;  Watt  V.  Alvord,  27  Ind. 
495;  Sanford  v.  Sinton,  34  Ind.  539; 
Brunt  V.  State,  36  Ind.  330. 

Texas. — Sweeney  v.  State,  5  Tex. 
App.  41;  Mitchell  v.  State,  i  Tex. 
App.  725;  Trevinio  v.  State,  2  Tex. 
App.  91. 

When  the  transcript  is  attested  with 
the  seal  of  the  trial  court  it  is  deemed 
valid  and  authentic.  Reid  v.  Hous- 
ton, 49  Ind.  182. 

7.  Brunt  v.  State.  36  Ind.  330;  Van- 
liew V.  State,  10  Ind.  384;  Sandford  v. 
Sinton,  34  Ind.  539;  Hinton  v.  Brown, 
I  Blackf.  (Ind.)  429. 

The  private  seal  of  the  clerk  will 
not  suffice,  although  there  is  no  public 
seal  of  the  court.  Hinton  v.  Brown, 
I  Blackf.  (Ind.)  429. 

8.  Trevinio  v.  State,  2  Tex.  App.  91; 
Sweeney  ?'.  State,  5  Tex.  App.  41. 

9.  Trevinio  v.  State,  2  Tex.  App. 
91;  Sweeney  v.  State,  5  Tex.  App.  41; 
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(2)  Certificate  of  Clerk. — The  transcript  must  be  further  at- 
tested by  the  certificate  of  the  clerk  of  the  trial  court  attached 
thereto  showing  that  it  is  complete.' 

Verity. — The  certificate  of  the  clerk  attached  to  the  transcript 
imports  absolute  verity.* 


Hart  V.  State,  2  Tex.  App.  40;  Holden 
V.  State,  I  Tex.  App.  226;  Mitchell  v. 
State,  I  Tex.  App.  725;  Brown  v. 
State,  3  Tex.  App.  295. 

Louisiana. — In  Louisiana  the  seal  is 
not  essential  to  the  clerk's  certificate. 
Wood  V.  Harrell,  14  La.  Ann.  61. 

1.  Kansas. — Westbrook  v.  Schmaus, 
51  Kan.  214;  State  v.  Plum,  49  Kan. 
684;  Whitney  v.  Harris,  21  Kan.  96; 
Lauer  v.  Livings,  24  Kan.  273;  State  v. 
Lund,  28  Kan.  280;  States/.  Nickerson, 
30  Kan.  545;  State  v.  Fink,  49  Kan. 
577;  State  V.  Cash,  36  Kan.  623;  State 
V.  McFarland,  38  Kan.  664;  State  v. 
Ricker,  40  Kan.  14;  State  v.  Prater,  40 
Kan.  15;  Neiswender  v.  James,  41 
Kan.  463;  Elk  County  v.  Scott,  51 
Kan.  139;  State  v.  Burwell,   51   Kan. 

403- 

Illinois. — Bristol  v.  Home  Bldg.  ,etc. , 
Assoc,  44  111.  App.  330;  Bertrand  v. 
Taylor,  87  111,  235. 

Wisconsin. — Shewey  v.  Manning,  14 
Wis.  448;  Dill  V.  White,  37  Wis.  617; 
Lego  V.  Shaw,  38  Wis.  401;  Carpenter 
V.  Shepardson,  43  Wis.  406. 

Indiana. — Boots  v.  Griffiths,  97  Ind. 
241;  Walker  v.  Hill,  iii  Ind.  223;  Con- 
away  V.  Ascherman,  94  Ind.  187; 
Cooper  z/.  Cooper,  86  Ind.  75;  Jackson 
V.  Van  Devender,  76  Ind.  27. 

Other  States. — Duggan  v.  Cole,  2 
Tex.  381;  Caulk  v.  Fox,  13  Fla.  147; 
Nash  V.  Harris,  57  Cal.  242;  Labat  v. 
Decuir,  33  La.  Ann.  350;  St.  Louis  v. 
Bird,  31  Mo.  88;  Howard  v.  Quinn,  2 
Mont.  339;  Hoagland  v.  Van  Etten,  23 
Neb.  462;  Cofer  v.  Schening,  98  Ala. 
338;  Pennsylvania  Co.  v.  Jacksonville, 
etc.,  R.  Co.,  55  Fed  Rep.  131. 

Where  only  part  of  the  record  is 
copied  in  the  transcript  the  certificate 
should  so  declare.  Reid  v.  Houston, 
49  Ind.  181. 

Affirmation  on  Incomplete  Transcript. 
— In  State  v.  Fink,  49  Kan.  577,  it  was 
said:  "  The  clerk  has  failed  to  certify 
that  the  record  contains  a  true  and 
complete  transcript  of  all  the  proceed- 
ings of  the  trial  court.  He  does  cer- 
tify that  the  record  contains  true,  full 
and  complete  copies  of  certain  papers 
which  are  named,  but  the  certificate 
contains  nothing  showing  that  it  is  a 


full  transcript  of  the  entire  record  of 
the  case  in  the  District  Court.  Noth- 
ing short  of  this  is  sufficient,  and,  in 
the  absence  of  a  complete  record,  the 
judgment  of  the  District  Court  must 
stand." 

Beturn. — Where  papers  are  returned 
on  appeal  the  clerk  must  annex  his 
certificate  that  they  are  originals  or 
copies,  as  the  case  may  be.  Shewey  v. 
Manning,  14  Wis.  448. 

Jurisdiction. — Where  the  transcript  is 
duly  certified  the  appellate  court  has 
jurisdiction  to  pass  on  the  whole  case, 
and  will  not  dismiss  the  appeal  be- 
cause portions  of  the  original  record 
are  omitted.  Cammack  v.  Gordon,  20 
La.  Ann.  213. 

Attestation — Criminal  Appeal .  — W here 
the  original  papers  must  be  certified 
up  by  a  magistrate  in  a  criminal  ap- 
peal, his  attestation  at  the  end  of  the 
record  covers  all  the  papers.  Com.  v. 
Wait,  131  Mass.  417;  Com.  v.  Ford,  14 
Gray  (Mass.)  399;  Com.  v.  Barry,  115 
Mass.  146;  Com.  v.  Hogan,  11  Gray 
(Mass.)  313;  Com.  v.  Doran,  14  Gray 
(Mass.)  37. 

The  attestation  need  not  be  under 
seal.  Com.  v.  Downing,  4  Gray 
(Mass.)  29;  Com.  v.  Carey,  97  Mass. 
541;  Com.  V.  Bellows,  115  Mass.  139. 

2.  State  z/.  Greenwood,  5  Port.  (Ala,) 
474;  Bartlett  v.  Lang,  2  Ala.  161. 

A  transcript  cannot  accordingly  be 
stricken  from  the  files  on  the  ground 
that  the  certifying  officer  is  not  in  fact 
or  law  the  official  he  certifies  himself 
to  be.     Harris  v.  Harris,  41  Ala.  364. 

Presumption. — Papers  which  are  prop- 
erly embodied  as  a  part  of  the  record  in 
one  transcript,  or  united  together  and 
certified  by  the  official  certificate  of  a 
clerk  of  a  known  court  under  his  seal 
of  office,  are  presumed  to  belong  to  the 
state,  district,  county,  and  court  whose 
clerk  certifies  it  and  the  cause  in 
which  he  certifies  it.  Mays  v.  Deaver, 
I  Iowa  219.  Thus  a  bill  of  exceptions 
appearing  in  the  transcript  as  signed 
by  "  Seevers,  Judge,"  was  presumed  to 
be  signed  by  William  H.  Seever.":. 
judge  of  trial  court.  Mays  v.  Deaver, 
I  Iowa  219. 

Unless  the  contrary  is  made  to  ap- 
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By  Deputy  Clerk. — A  deputy*  or  assistant  clerk*  is  an  officer  known 
to  the  law  and  authorized  to  sign  certificates  in  place  of  the 
clerk.* 

Where  not  Properly  Certified. — Where  no  certificate  is  attached,*  the 
paper  filed  as  a  transcript  is  invalid,  and  may  be  stricken  out  on 
motion.®  Where  the  certificate  is  merely  defective,  certiorari  may 
issue  to  complete  it.®  Where  the  clerk  refuses  to  sign  or  certify 
the  transcript,  the  remedy  is  by  writ  of  mandamus  to  compel  him 
to  act.'' 

Sufficiency  of  Certificate. — The  certificate  of  the  clerk  attached  to  the 
transcript  should  state  that  it  contains  true  and  complete  copies 
of  all  the  papers  and  entries  in  the  cause  embraced  in  the  trial- 
court  records,*  and  that  there  are  no  other  pleadings,  entries,  or 


pear,  the  certificate  of  the  clerk  is  pre- 
sumed to  be  true  and  the  clerR  to  have 
power  to  make  it.  Louisiana  State 
Bank  v.  Cammack,  21  La.  Ann.  134. 

1.  Burton    v.    Hicks,    27    La.    Ann. 

507. 

2.  Com.  V.  Harvey,  iii   Mass.   421. 

3.  Burton  v.  Hicks,  27  La.  Ann. 
507;  Downes  v.  Farkington,  3  La. 
Ann.  247;  Bank  v.  Watson,  15  La. 
33;  Com.  V.  Harvey,  iii  Mass. 
421;  Com.  V.  Clark,  16  Gray  (Mass.) 
88;  Com.  v.  Coflnell,  9  Alien  (Mass.) 
488;  Com.  V.  Crawford,  in  Mass.  422. 

The  certificate  of  a  clerk  pro  tempore 
is  prima  facie  sufficient.  Com.  v. 
Clark,  16  Gray  (Mass.)  88;  Com.  v. 
Farren,  9  Allen  (Mass.)  491. 

Special  Justice. — And  so  where  a 
regular  justice  is  unable  to  attest  a 
record,  the  special  justice  before  whom 
the  case  is  tried  may  so  certify,  stating 
the  reason  therefor.  Com.  v.  Mc- 
Carty,  14  Gray  (Mass.)  18;  Com.  v. 
Fitzgerald,  14  Gray  (Mass.)  14. 

The  regular  justice  may  add  the 
word  "Justice;"  thereby  the  proper 
court  will  be  presumed.  Com.  v. 
Jeffts,  14  Gray  (Mass.)  19. 

Change  of  Venne. — Where  the  venue  is 
changed  the  clerk  of  the  original  trial 
court  cannot  certify  the  record.  Con- 
way V.  China,  4  Martin,  N.  S.  (La.) 491. 

Louisiana. — Clerks  of  district  courts 
are  competent  to  certify  transcripts 
on  appeals  from  the  parish  courts. 
Young's  Succession,  21   La.  Ann.  394. 

4.  State  V.  McFarland,  38  Kan.  664: 
Caulk  V.  Fox,  13  Fla.  147;  Zinn  v. 
Dzialynski,  14  Fla.  43;  Bristol  f.  Home 
Bldg.,  etc.,  Assoc,  44  111.  App.  330; 
Frink  v.  Phelps,  5  111.  580;  Bertrand 
V.  Taylor,  87  111.  235;  Wagener  v. 
Richards,  14  111.  App.  389;  £j:/.  Bar 


rier,  17  Tex.  App.  585;  Labat  v.  De- 
cuir,  33  La.  Ann.  350;  Nash  v.  Harris, 
57  Cal.  242. 

5.  Zinn  v.  Dzialynski,  14  Fla.  187; 
Caulk  V.  Fox,  13  Fla.  147. 

Where  not  Certified  as  a  Becord. — As 
where  the  return  is  not  certified  as  a 
record,  but  merely  that  the  papers  re- 
turned are  true  copies  of  the  original. 
Caulk  V.  Fox,  13  Fla.  147. 

Papers  not  properly  certified  may  be 
withdrawn  by  appellant  on  leave. 
Orange  County  High  School  v.  San- 
ford,  17  Fla.  120. 

6.  Flint  V.  Peck,  22  La.  Ann.  246; 
Penn  v.  Evans,  28  La.  Ann.  576. 

The  appeal  will  not  be  dismissed  for 
that  reason.  Flint  v.  Peck,  22  La.  Ann. 
246. 

In  Kennedy  v.  Spencer,  4  Port. 
(Ala.)  272,  it  was  held  that  a  writ  of 
certiorari  would  issue,  although  the 
transcript  on  file  was  not  attested  by 
clerk. 

7.  People  V.  Bartlett,  40  Cal.  142. 

8.  Reid  v.  Houston,  49  Ind.  181; 
Logan  V.  Smith,  70  Ind.  597;  State  v. 
Prater,  40  Kan.  15;  State  v.  Ricker,  40 
Kan.  14;  Neiswender  v.  James,  41 
Kan.  463;  Jenkins  z/.  McNeese,  34  Tex. 
189. 

On  appeal  from  an  order  confirming 
a  referee's  sale  there  must  be  either  a 
certificate  of  the  judge  that  the  record 
contains  all  that  was  offered  or  con- 
sidered on  the  motion,  or  else  a  certifi- 
cate of  the  clerk  that  the  return  con- 
tains all  the  records  and  files  in  the 
case.  Hospes  v.  Northwestern  Mfg., 
etc.,  Co.,  41  Minn.  261. 

Fulness  Bequired. — The  certificate 
of  the  clerk  should  be  full  enough  to 
show  that  the  appellate  court  is  put  in 
complete    possession    of     the    cause. 
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orders  in  the  cause  than  those  included  in  the  record.* 

Compliance  with  Statute. — Where  the  Statute  prescribes  the  form  of 
the  certificate,  it  must  be  followed.*  But  a  literal  compliance  is 
not  required,^  Where  the  certificate  substantially  accords  with  the 
statutory  requirements  it  is  sufficient.* 


Steamboat  Zephyr  v.  Brown,  2  Wash. 
Ter.  45- 

In  Chancery. — It  should  appear  on 
the  face  of  the  certificate  that  the  mat- 
ter sent  up  includes  all  the  pleadings, 
all  the  proofs — whether  testimony  or 
exhibits — all  the  stipulations,  an  ac- 
count or  negation  of  all  funds,  all  the 
decrees,  and  also  everything  filed  or 
done  by  way  of  effecting  an  appeal. 
Steamboat  Zephyr  v.  Brown,  2  Wash. 
Ter.  45. 

Competency  of  Clerk. — The  trial-court 
clerk  is  competent  to  certify  that  cer- 
tain papers  are  true  copies  of  the 
originals  in  his  office,  and  that  a  return 
contains  all  the  records  and  files  in  the 
action.  Hospes  v.  Northwestern  Mfg. , 
etc.,  Co.,  41  Minn.  261.  But  he  is  in- 
competent to  certify  as  to  what  papers 
were  or  were  not  offered.  Hospes  z\ 
Northwestern  Mfg.,  etc.,  Co.,  41  Minn. 
261. 

Compliance  with  Appellant's  Directions. 
— Where  the  clerk's  certificate  is 
"  properly  worded  and  authenticated, 
showing  that  all  the  papers  in  the  case 
ordered  by  the  appellant  are  embodied 
in  the  record,  and  the  papers  show  on 
their  face  that  the  record  is  full, 
complete,  and  correct,"  it  is  sufficient. 
Boots  V.  Griffiths,  97  Ind.  241. 

Agreed  Record — Mississippi. — Where 
by  rules  of  court  parties  are  allowed 
to  make  an  agreed  record,  the  certifi- 
cate of  the  clerk  should  show  that 
it  is  a  correct  transcript  of  the  cor- 
responding part  or  parts  of  the  record 
in  his  office.  Miller  v.  Peeples,  60 
Miss.  45. 

1.  EJk  County  v.  Scott,  51  Kan.  139. 

Where  Insufficient. — A  certificate  stat- 
ing that  a  paper  in  the  transcript  was 
not  filed  or  indorsed,  and  not  stating 
that  it  was  considered  or  read  below — 
held,  insufficient  to  authenticate  it. 
Nickell  V.  Fallen  (Ky.,'  1889),  12  S.  W. 
Rep.  767. 

2.  New  Orleans  Imp.,  etc..  Co.  v. 
Walker,  i  La.  Ann.  180;  State  v.  Ber 
well,  51  Kan.  403;  Elk  County  v. 
Scott.  51  Kan.  139;  Winder  v.  Hen- 
drick,  54  Cal.  275;  Logan  v.  Smith,  70 
Ind.  597. 

A  clerk's  certificate  to  a  transcript 


omitting  the  words  "in  due  form," 
in  stating  that  the  undertaking  was 
properly  filed,  is  fatally  defective. 
Winder  v.  Hendrick,  54  Cal.  275. 

3.  Walker  v.  Hill,  in  Ind.  223; 
Pennsylvania  Co.  v.  Jacksonville,  etc., 
R.  Co.,  55  Fed.  Rep.   131. 

A  certificate  attached  to  the  tran- 
script stating  "  that  the  foregoing  is  a 
true,  full,  and  complete  transcript  of  all 
the  papers,  orders,  and  decrees  *  *  * 
from  the  files  and  records  of  my 
office,"  was  held  a  substantial  compli- 
ance with  a  rule  requiring  the  certifi- 
cate to  state  that  the  transcript  is  "  a 
true  copy  of  the  record,  bill  of  excep- 
tions, assignment  of  errors,  and  all 
proceedings  in  the  case."  Pennsyl- 
vania Co.  V.  Jacksonville,  etc.,  R.  Co., 
55  Fed.  Rep.  131. 

Waiver  of  Objection. — A  motion  to 
dismiss  because  the  clerk  certifies  the 
transcript  to  be  a  "  true  and  correct  " 
instead  of  a  "  true  and  complete  " 
copy,  as  the  statute  requires,  must  be 
taken  on  first  appearance  of  the  mov- 
ing party  in  court,  or  the  objection  is 
waived.     Walker  v.  Hill,  in  Ind.  224. 

4.  Whittemore  v.  Watts,  7  Rob. 
(La.)  10;  Cumming  v.  Archinard,  i 
La.  Ann.  279;  Bouligny  v.  White,  5 
La.  Ann.  32;  Walker  v.  Hill,  in  Ind. 
223;  Yeager  v.  Wright,  112  Ind.  230; 
Vail  V.  Rinehart,  105  Ind.  6;  Com.  v. 
McParland,  145  Mass.  378;  Pink  v. 
Catanigh,  51  Cal.  420. 

A  certificate  that  the  transcript  is  a 
"  true  and  correct  copy  "  is  a  sufficient 
compliance  with  the  statutory  require- 
ment that  it  shall  be  stated  as  "  true 
and  complete."  Walker  v.  Hill,  in 
Ind.  223. 

Sufficient  Certificate. — If  the  language 
of  the  certificate  "conveys  clearly  to 
the  mind  the  idea  of  a  full  and  com- 
plete transcript  "  of  the  record  below, 
it  is  sufficient.  Barnabe  v.  Suaer,  16 
La.  Ann.  84;  Gordon  v.  Gordon,  12 
La.  671;  Whitmore  v.  Watts,  7  Rob. 
(La.'^  10;  State  v.  Pitot,  21  La.  Ann. 
336;  Gillis  V.  Cuny,  21  La.  Ann.  462; 
Waterer's  Succession,  25  La.  Ann.  210; 
Kearny  v.  Nixon,  17  La.  Ann.  318. 

A  certificate  stating  "  that  the  fore- 
going pages  contain  a  full,  true,   and 
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Matter  Improperly  Inclnded. — Judicial  records  are  made  by  order  of 
the  court,  and  not  by  order  of  counsel  or  voluntary  action  of  the 
clerk.' 

Unauthorized  Entries  by  Clerk. — Entries  by  the  clerk  in  the  transcript 
of  matters  not  properly  part  of  the  original  record  below  are  un- 
authorized,* and  his  certificate  lends  to  them  no  validity.^     Such 

correct  transcript  of  said  papers "  in 
the  cause  named,  "and  of  proceed- 
ings in  said  court  on  the  same  " — held, 
sufficient.     Coper  v.  Shening,  98  Ala. 

338. 

Where  Papers  are  Designated  by  Stat- 
ute.— Where  the  statute  designates  the 
documents  forming  the  judgment-roll, 
the  clerk  need  not  certify  that  the 
transcript  contains  a  copy  of  the  judg- 
ment-roll. Where  it  embraces  the  re- 
quired statutory  papers,  they  will  be 
presumed  to  constitute  the  judgment- 
roll.  O'Shea  v.  Wilkinson,  95  Cal. 
454- 


1.  McNeil  V.  New  York  Home  Ins. 
Co.,  30  Mo.  App.  306;  Ober  v.  In- 
dianapolis, etc.,  R.  Co.,  13  Mo.  App. 
84;  Christy  v.  Myers,  21  Mo.  112;  U. 
S.  V.  Gamble,  10  Mo.  459;  Jefferson 
City  V.  Opel,  67  Mo.  394;  Blunt  v. 
Zink,  55  Mo.  455. 

The  clerk  can  only  therefore  certify 
the  record  as  it  exists,  Vanderkarr 
V.  State,  51  Ind.  91;  his  certificate  can 
neither  add  to  nor  detract  from  the 
record,  Watson  v.  Com.,  85  Va.  867. 
So  a  clerk's  certificate  showing  his 
computation  of  damages  is  not  prop- 
erly a  part  of  the  record,  Grassly  v. 
Adams,  71  111.  550;  nor  can  errors  in 
the  transcript  nor  recitals  in  the  bill  of 
exceptions  be  corrected  thereby,  Smith 
V.  St.  Louis,  etc.,  R.  Co..  91  Mo.  61; 
Baker  v.  Loring,  65  Mo.  527;  State  v. 
Daugherty,  59  Mo.  104;  State  v.  Van 
Zant,  71  Mo.  541;  Gardner  v.  Burling- 
ton R.  Co.,  68  Iowa  588. 

2.  Alabama. — Frieder  v.  Goodman 
Mfg.  Co.  (Ala.,  1893),  13  So.  Rep.  423. 

Arizona.  —  Sutherland  v.  Putnam 
(Arizona,  1890),  24  Pac.  Rep.  320. 

California. — Nash  v.  Harris,  57  Cal. 
242;  People  V.  Beaver,  S3  Cal.  419. 

Illinois. — Thompson  v.  Duff,  17  111. 
App.  304;  Jones  v.  Sprague,  3  111.  5; 
Miller  v.  Jenkins.  44  111.  443;  Reeves 
V.  Reeves,  54  111.  332;  Mann  v.  Rus- 
sell, II  111.  586;  Murphy  v.  People,  37 
111.  447;  Gale  V.  Rector,  10  111.  App. 
262;  Gould  V.  Howe,  127  111.  251;  Mar- 
tin V,  Foulke,  114  111.  206;  Graham  v. 
People,  115  111.  566;  Magill  v.  Brown, 
98  111.  2J5;  Boyle    v,  Levings,  28  111. 


314;  Gill  V.  Skelton,  54  111.  158;  Hahn 
V.  St.  Clair  Sav.,  etc.,  Co.,  50  111.  456; 
McLaughlin  z/.  Walsh,  4  111.  185;  Petty 
V.  Scott,  10  111.  209;  Magher  v.  Howe, 
12  111.  379;  Moss  V.  Flint,  13  111.  <572; 
Dickhut  V.  Durrell,  11  111.  72;  Gill  v. 
People,  42  111.  321;  Drew  v.  Beall,  62 
III.  164;  Nason  v.  Letz,  73  111.  371; 
Reichwald  v.  Gaylord,  73  111.  503;  Force 
Mfg.  Co.  V.  Horton,  74  111.  310;  James 
V.  Dexter,  113  111.  654;  Butt  v.  Lee,  27 
111.  App.  419;  Liverpool,  etc.,  Ins.  Co. 
V.  Sanders,  26  111.  App.  559;  Mcin- 
tosh V.  Saunders,  68  111.  128;  Gil- 
christ V.  Gilchrist,  76  111.  281;  Binkeri 
V.  Wabash  R.  Co.,  98  111.  205. 

Indiana. — Lewis  v.  Godman,  129  Ind. 
359;  Louisville,  etc.,  R.  Co.  v.  Kane, 
120  Ind.  140. 

Missouri. — Clarke  v.  Kane,  37  Mo. 
App.  258;  St.  Louis,  etc.,  R.  Co.  v. 
Evens,  etc.,  Fire  Brick  Co.,  15  Mo. 
App.  590. 

New  Jersey. — State  v.  Acker  (N.  J. 
L.,  1890),  19  Atl.  Rep.  258. 

Texas. — Ficklin  v.  Strickland  (Tex., 
1890),  13  S.  W.  Rep.  272. 

As  minutes  of  the  clerk  reciting  rul- 
ings appear  properly  in  the  bill  of 
exceptions.  Sutherland  v.  Putnam 
(Arizona,  1890),  24  Pac.  Rep.  320. 

Authentication  by  Certificate  of  Judge. 
— In  Somers  v.  Somers.  81  Cal.  608,  it 
was  held,  overruling  Walsh  v.  Hutch- 
ings,  60  Cal.  228;  Nash  v.  Harris,  57 
Cal.  243,  and  Larkin  v.  Larkin,  76  Cal. 
323,  that  the  certificate  of  the  judge 
was  not  a  sufficient  authentication  of 
such  papers  without  a  bill  of  excep- 
tions. 

Illegal  Changes  in  Becord. — The  clerk 
in  certifying  up  the  record  on  appeal 
is  bound  to  exclude  therefrom  any 
changes  therein  not  legally  made. 
Kennedy  v.  Kennedy,  13  Lea(Tenn.) 
24. 

Transcript  of  Justice. — In  Bracken- 
ridge  V.  Husted,  Wright  (Ohio)  70,  it 
was  held  that  a  transcript  of  a  justice 
of  the  peace  certified  as  containing  the 
substance  of  hi^proceedings  was  suffi- 
cient to  support  an  appeal  from  the 
proceedings  before  him. 

3.  Alabama. — Weaver  v.  Cooper,  73 
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papers,  entries,  or  recitals  will  not  be  considered  by  the  appellate 


court.* 

Ala.  31S;  Pinney  v.  Werborn,  72  Ala. 
58;  Hayes  v.  Woods,  72  Ala.  92;  Ice  v. 
Manning,  3  Ala.  121;  Landreth  v. 
Landreth,  9  Ala.  430;  Stodder  v.  Grant, 
28  Ala.  416:  Cobb  v.  State,  19  Ala.  18; 
Kirk  V.  McAllister,  39  Ala.  343;  De- 
catur Branch  Bank  v.  Moseley,  19 
Ala.  222. 

California. — People  v.  O'Brien,  78 
Cal.  41;  San  Francisco,  etc.,  R.  Co.  v. 
Anderson,  77  Cal.  297;  People  v.  Ma- 
honey,  77  Cal.  529. 

Colorado. — Dingle  v.  Swain,  15  Colo. 
120. 

Illinois. — Rock  Island  City  v.  Riley, 
26  111.  App.  171;  Watts  V.  McLean,  28 
111.  App.  537;  Chicago,  etc.,  R.  Co.  v. 
Yando,  127  111.  214;  Gould  v.  Howe, 
127  111.  251;  Chicago,  etc.,  R.  Co.  v. 
Harper,  128  111.  384;  Melrose  v.  Ber- 
nard, 126  111.  496. 

Indiana.  —  Wilson  v.  Truelock,  19 
Ind.  389;  Mull  V.  McKnight,  67  Ind. 
535;  Hollingsworth  v.  State,  iii  Ind. 
289;  Brown  z/.State,iiiInd.  441;  Whet- 
ton  V.  Clayton,  iii  Ind.  360;  Louisville, 
etc.,  R.  Co.  V.  Wright,  115  Ind.  378; 
Butler  V.  Roberts,  118  Ind.  481. 

Iowa. — Harmon  v.  Chandler,  3  Iowa 
150;  State  V.  Jones,  11  Iowa  11;  Jor- 
dan V.  Quick,  II  Iowa  9;  Garber  v. 
Morrison,  5  Iowa  476;  Potter  v.  Woos- 
ter,  ID  Iowa  334;  Keller  v.  Killion,  9 
Iowa  329;  Knight  v.  Kelley,  10  Iowa 
104;  Green  v.  McFadden,  5  Iowa  549. 

The  copy  of  special  levy  by  school 
trustees  does  not  become  part  of  the 
record  by  certification  by  clerk.  Watts 
V.  McLean,  28  111.  App.  537. 

Bill  of  Particulars. — As  a  bill  of  par- 
ticulars improperly  appearing  in  the 
record  proper  instead  of  in  a  bill  of  ex- 
ceptions. Hayes  v.  Woods,  72  Ala. 
92. 

Memorandum  of  Counsel. — A  memo- 
randum made  by  defendant  after  ad- 
journment of  the  court  upon  the  papers 
of  the  cause,  which  had  been  dis- 
missed— held,  no  part  of  the  record 
proper.     Britt  v.  Burk,  7  Ala.  588. 

Bill  of  Exceptions. — The  clerk's  cer- 
tificate as  to  all  matters  included  in  the 
transcript  properly  in  the  bill  of  ex- 
ceptions lends  them  no  validity.  They 
will  not  be  considered  unless  em- 
bodied in  a  proper  bill  of  exceptions 
duly  signed,  filed,  and 'certified  by  the 
judge.  Wilson  v.  Truelock,  19  Ind. 
3S9;  Mull  V.  McKnight,  67  Ind.    525; 


Thus  evidence  which  should  be  in- 
cluded in  a  bill  of  exceptions  will  not 
be  considered  because  embodied  in  the 
record  proper  and  certified  by  the 
clerk.  Jordan  v.  Quick,  11  Iowa  9; 
Garber  v.  Morrison,  5  Iowa  476;  Pot- 
ter V.  Wooster,  10  Iowa  334. 

Waiver. — Parties  may  waive  defects 
in  the  transcript,  as  a  clerk's  defective 
certificate,  by  stipulations  in  the  rec- 
ord. Huey  t*.  Police  Jury,  33  La.  Ann. 
1091. 

Where  the  statute  expressly  pro- 
vides that  a  record  shall  be  allowed 
and  signed  by  the  judge,  his  signature 
cannot  be  dispensed  with  by  agree- 
ment of  parties.  Abraham  v.  Sheehan, 
27  Minn.  401;  Leonard  z/.  Warriner,  20 
Wis.  41. 

In  another  case  it  was  held  that  a 
joint  certificate  of  the  parties  properly 
authenticated  the  record.  Moore  v. 
Taylor,  i  Idaho  583. 

Failure  to  Kemedy  Defective  Certificate. 
— Where  the  appellant  fails  to  remedy 
a  clerk's  defective  certificate  to  the 
transcript  within  the  time  allowed  him 
by  the  court  for  that  purpose,  the  ap- 
peal will  be  dismissed.  Jackson  v. 
Van  Devender,  76  Ind.  27. 

Time  for  Objection. — Objection  on  the 
ground  that  the  clerk's  certificate  is 
insufficient  must  be  made  before  sub- 
mission.    Cooper  V.  Cooper,    86  Ind. 

75. 

1.  Alabama.  —  Tennessee,  etc.,  R. 
Co.  V.  East  Alabama  R.  Co.,  81  Ala. 
94;  Baker  v.  Swift,  87  Ala.  530. 

Arizona.  —  Sutherland  v.  Putnam 
(Arizona,  1890),  24  Pac.  Rep.  320. 

California.  —  People  v.  Beaver,  83 
Cal.  419;  People  v.  O'Brien,  78  Cal. 
49. 

Illinois. — Liverpool,  etc.,  Ins.  Co.  v. 
Sanders,  26  111.  App.  559;  Mcintosh 
V.  Saunders,  68  111.  128;  Gilchrist  v. 
Gilchrist,  76  111.  281;  In  r^  Johnson's 
Petition,  104  111.  50;  Binkert  v.  Wa- 
bash R.  Co.,  98  111.  205;  Butt  V.  Lee, 
27  111.  App.  419;  City  Cab  Co.  v.  Tay- 
lor, 30  111.  App.  47;  Rosentiel  v.  Gray, 
112  111.  282;  Chicago,  etc.,  R.,Co.  v. 
Yando,  127  111.  214;  Gould  v.  Howe, 
127  111.  251. 

Indiana.  —  Gordwine  v.  Crane,  41 
Ind.  335;  Blessing  v.  Blair,  45  Ind.  546; 
Kesler  v.  Myers,  41  Ind.  543;  Olds  v. 
Beckman,  98  Ind.  162;  Hall  v.  Dur- 
ham, 109  Ind.  434;  Henry  County  v. 
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Annexed  Papers. — Papers  annexed  to  the  transcript,  but  not 
embraced  in  the  clerk's  certificate,  are  no  part  of  the  record  on 
appeal.* 

Certificate  to  Evidence. — Where  the  clerk  must  certify  the  evidence, 
as  in  equity  cases,*  his  certificate  must  state  that  the  transcript 
contains  all  the  evidence  adduced  in  the  trial  court.' 


Slatter,  52  Ind.  171;  Vanderkarr  v. 
State,  51  Ind.  91;  Mull  v.  McKnight, 
67  Ind.  525. 

North  Carolina. — Bowen  v.  Fox,  99 
N.  Car.  127. 

United  States. — Young    v.  Martin,  8 

Wall.  (U.  S.)  354- 

When  Considered. — Such  entries  will 
not  be  considered  unless  so  partic- 
ularly described  and  referred  to  in 
the  bill  of  exceptions  as  to  enable  the 
appellate  court  to  recognize  and  refer 
to  it  in  the  record  proper  with  abso- 
lute certainty,  Humphry  v.  Burge, 
I  Greene  (Iowa)  224;  or  included  by 
order  of  the  court,  Frieder  v.  B.  God- 
man  Mfg.  Co.  (Ala.,  1893),  13  So.  Rep. 

423- 

1.  In  re  Cain's  Estate  (Supreme 
Ct.),  17  N.  Y.  Supp.  11;  Dyer  v.  Flint, 
21  111.  80. 

Bemand  of  Cause.  —  The  appellant 
may  have  the  case  remanded  for  cor- 
rection or  addition  of  the  certificate. 
Dwight  V.  Elmira,  etc.,  R.  Co.  (Su- 
preme Ct.),  8  N.  Y.  Supp.  789;  Ches- 
ley  V.  Mississippi,  etc..  Boom  Co.,  39 
Minn.  83. 

Signature  of  Clerk.  —  In  Michel  v. 
Meyer,  27  La.  Ann.  173,  the  appellate 

|Court  refused  to  dismiss  the  appeal 
l)ecause  the  clerk  failed  to  sign  the 
certificate  annexed  to  the  transcript, 
)ut   of   its   own   motion    ordered    the 

fclerk  to  affix  his  signature. 

2.  Wetherell  v.  Goodrich,  22  Iowa 
^583;  Ticonic  Bank  v.  Harvey,  16  Iowa 
J141;  Davenport  v.  Ells,  22  Iowa  296; 
[.Grant  v.  Grant,  46  Iowa  478;  Cross  v. 
{Burlington,  etc.,  R.  Co.,  58  Iowa  62; 
[Chambers  v.  Ingham,  25  Iowa  222. 

In  equity  cases  the  certificate  of  the 
tclerk  below  is  a  sufficient  authentica- 
jtion  that  the  record  contains  all  the 
[written  testimony  introduced  on  trial. 
fCarson  v.  Chandler,  3  Wash.  Ter.  66. 

Evidence  not  Certified. — Evidence  not 
[certified  or  identified  by  clerk's  certifi- 
[tate  will  not  be  considered  in  a  trial 
\de  novo.  Bracket  v.  Belknap,  41  Iowa 
[592. 

The  written  evidence  need  not  be 
I  embodied  in  the  transcript  if  the  origi- 
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nals  be  sent  up  and  the  clerk  certify 
that  all  the  evidence  is  transmitted. 
Bracket  v.  Belknap,  41  Iowa  592. 

A  certificate  of  the  clerk  that  the 
record  contains  all  the  evidence  offered 
in  the  trial  court  is  sufficient.  Cross 
V.  Burlington,  etc.,  R.  Co.,  58  Iowa 
62. 

The  certificate  of  the  judge  to  the 
evidence  in  equity  cases  is  not  re- 
quired unless  statutes  call  for  it.  Cross 
V.  Burlington,  etc.,  R.  Co.,  58  Iowa 62. 

Louisiana. — Where  the  clerk's  cer- 
tificate is  complete,  but  the  transcript 
omits  the  evidence,  the  case  will  be 
remanded  to  supply  the  defect.  Louis- 
iana Grand  Lodge  v.  Cavanac,  39  La. 
Ann.    1 109. 

Iowa. — Where  the  appellant  desires 
a  trial  de  novo  in  the  Supreme  Court, 
he  must  show  affirmatively  by  the 
record  that  the  transcript  of  the  short- 
hand reporters'  notes  was  properly 
certified  within  six  months  after  entry 
of  judgment.  Wisconsin,  etc.,  R.  Co. 
V.  Braham,  71  Iowa  484;  Wise  v.  Usry, 
72  Iowa  74;  Moody  v.  Edwards,  72 
Iowa  456;  Shear  v.  Brinkman,  72  Iowa 
698;  Merrill  v.  Bcfwe,  69  Iowa  653. 

3.  Sanderson's  Succession,  22  La. 
Ann.  83;  Gillis  v.  Cuny,  21  La.  Ann. 
83;  Carpenter  v.  Reynolds,  3  La.  Ann. 
592;  Pargoud  v.  Pace,  11  La.  Ann.  644; 
Dwight  v.  Allen,  4  La.  Ann.  487;  Lucas 
V.  Bell,  10  La.  Ann.  180;  Davenport  v. 
Ells,  22  Iowa  296;  Grant  v.  Grant,  46 
Iowa  478. 

Or  that  it  contains  "all  the  evidence 
offered."  Cross  z/.  Burlington,  etc.,  R. 
Co.,  58  Iowa  62. 

It  is  insufficient  to  certify  that  it 
contains  all  the  evidence  adduced  and 
filed,  as  evidence  may  have  been  ad- 
duced not  filed.  Sanderson's  Succes- 
sion, 22  La.  Ann.  83. 

Or  proceedings  now  on  file  in  clerk's 
office.  Carpenter  v.  Reynolds,  3  La. 
Ann.  592. 

Or  "  all  the  testimony  on  file  and  of 
record."  Lucas  v.  Bell,  10  La.  Ann. 
180. 

A  clerk's  certificate,  required  to  in- 
clude the  evidence,  that  the  transcript 
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On  Appeal  from  Justice  of  Peace. — On  appeals  from  justices  of  the 
peace  the  transcript  must  be  signed  and  certified  by  the  justice.* 

i.  Arrangement  of  Transcript. —  (i)  In  General.  —  Sub- 
jects should  be  set  forth  separately  and  distinctly.*  Documents 
and  papers  included  therein  should  be  separated  and  distinguished 
by  a  caption  or  marginal  note.*  The  papers  forming  the  tran- 
script should  be  attached  together.*  Proper  practice  requires 
that  the  transcript  should  be  carefully  and  fully  paged,*  printed,® 
numbered  by  folios,''  and  indexed.**  Where  the  requirements  of 
the  rules  as  to  arrangement  are  disregarded,  the  appeal  may  be 
dismissed,®  or  appellant  allowed  to  file  a  new  transcript  at  the  dis- 


"  contains  a  true  and  complete  tran- 
script of  all  the  records,  documents, 
and  proceedings  had  in  the  case,"  is 
insufficient.  New  Orleans  Imp.,  etc., 
Co.  V.  Walker,  i  La.  Ann.  i8o. 

What  not  Included. — A  certificate  of 
evidence  in  chancery  cases  cannot 
properly  include  orders  or  motions 
embraced  in  the  record  proper.  Fla- 
herty V.  McCormick,  123  111.  525.  See 
article  Bills  of  Exceptions. 

1.  Hayden  v.  Souger,  56  Ind.  42; 
State  V.  Kutter,  59  Ind.  572.  See  arti- 
cle Justices  of  the  Peace. 

Indiana. — It  is  sufficient  if  the  jus- 
tice certifies  that  the  transcript  is 
"  complete,"  although  the  statute  re- 
quires a  certificate  that  it  is  "true, 
full,  and  complete."  Hayden  v.  Sou- 
ger, 56  Ind.  42. 

An  objection  to  the  certificate  is 
properly  considered  on  a  motion  to  dis- 
miss.    State  V.  Kutter,  59  Ind.  572. 

For  the  certificate  of  a  judge  to  a  bill 
of  exceptions  and  its  equivalent,  see 
article  Bills  of  Exceptions. 

2.  Foster  v.  Napier,  74  Ala.  393. 

3.  Foster  v.  Napier,  74  Ala.  393. 

4.  Miskel  v.  Stone,  i  Wash.  Ter. 
229;  Best  V.  Young.  6  Wis.  67;  Dill  v. 
White,  37  Wis.  617;  Shewey  v.  Man- 
ning, 14  Wis.  448;  Lego  V.  Shaw,  38 
Wis.  401. 

Where  the  papers  of  a  return  were 
not  fastened  together,  but  were  sent 
up  loosely  in  an  envelope,  the  appeal 
was  dismissed.  Best  v.  Young,  6  Wis. 
67. 

5.  Goodwine  v.  Crane,  41  Ind.  335. 

6.  McBeth  v.  Newlin,  15  W.  N.  C. 
(Pa.)  129. 

7.  Kellogg  V.  Mayer,  54  Cal.  583. 

8.  Kellogg  V.  Mayer,  54  Cal.  583  ; 
Blankenship  v.  Thurman,  68  Tex. 
671. 

9.  Dishough  v.  State,  4  Tex.  App. 
158;   Murray   v.    State,    35    Tex.    472; 


Mitchell  V.  State,  i  Tex.  App.  725; 
Rogers  v.  State,  43  Tex.  406;  Kellogg 
V.  Mayer,  54  Cal.  5S3  ;  Douglas  v. 
Fulda,  54  Cal.  588;  Brownell  v.  Mc- 
Cormick, 7  Mont.  12;  Fant  v.  Tandy, 
7  Mont.  443;  Locker  v.  Miller,  59  Tex. 
499;  Pearson  v.  Grice,  8  Fla.  214. 

Contempt  of  Court. — In  Murray  v. 
State,  35  Tex.  472,  it  was  said  that  a 
clerk  who  disregarded  the  rules  of 
court  in  making  out  a  transcript  was 
guilty  of  contempt. 

Illegible  Transcript.  —  Where  the 
transcript  violates  the  rules  of  court 
in  being  slovenly  and  illegible,  the  ap- 
pellate court  will  be  warranted  in  re- 
fusing to  consider  the  appeal,  Brown- 
ell V.  McCormick,  7  Mont.  12;  Fant  v. 
Tandy,  7  Mont.  443;  Douglas  v.  Fulda, 
54  Cal.  588;  or  it  may  refuse  to  allow 
costs  therefor.  Foster  v.  Napier,  74 
Ala.  393. 

But  where  a  rule  of  court  is  directory 
as  to  arrangement  of  the  transcript, 
the  record  will  not  be  stricken  out  for 
non-compliance.  Farish  v.  New  Mex- 
ico Min.  Co.  (N.  Mex.,  1889),  21  Pac. 
Rep.    82;   Wright   v.   Bonta,   19   Tex. 

385. 

Indiana. — Where  the  requirements 
of  the  rules  of  court  as  to  the  inser- 
tion of  marginal  notes,  paging  and 
numbering  lines  of  transcript,  etc., 
are  disregarded,  the  court  may  set 
aside  the  submission  of  the  cause  on 
its  own  motion,  Mitchell  v.  American 
Ins.  Co.,  51  Ind.  396;  Trueblood  v. 
Nicholson,  52  Ind.  419;  or  upon  mo- 
tion of  the  appellee,  O'Neil  v.  Chand- 
ler, 42  Ind.  471  ;  Rhodes  v.  Piper,  42 
Ind.  474;  Etter  v.  Armstrong,  42  Ind. 
475;  State  !».  Klaas.  42  Ind.  506. 

Where  the  negligence  is  marked,  it 
may  dismiss  the  appeal  on  its  own 
motion  or  motion  of  appellee.  Bass 
V.  Doerman,  112  Ind.  392;  Beigh 
V.    Smarr,    62    Ind.    400;    Bowma»   v. 
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cretion  of  the  court.* 

Objections.*— Objections  that  the  rules  of  court  have  been  disre- 
garded in  arranging  the  transcript  must  be  made  before  the  sub- 
mission of  the  cause  or  they  will  be  deemed  waived.* 

(2)  Service  and  Transtnission — Service  of  Copy. — Failure  to  serve 
a  copy  of  the  transcript  on  the  appellee,  where  required,  is  not 
ground  for  dismissal  of  the  appeal.'  But  if  the  appellee  objects 
that  he  has  had  no  time  to  examine  it  and  make  up  his  argu- 
ment, the  case  will  be  continued."* 

Transmission  to  Clerk. — Unless  statutes  direct  otherwise,  the  tran- 
script should  be  sent  or  mailed  directly  to  the  clerk  of  the  appel- 
late court.*  Delivery  to  appellant's  attorney  is  not  proper  ;  *  but, 
except  in  criminal  cases,''  it  must  be  shown  on  motion  to  dismiss 
that  it  was  not  properly  forwarded  thereafter.  The  presumption 
is  that  a  transcript  on  file  was  sent  up  as  the  statute  requires.* 

(3)  Papers  on  File — Interlineations — Papers  found  in  the  Files  should 
not  be  inserted  in  the  transcript  unless  they  have  been  actually 
used  in  the  case  or  the  court  has  ordered  them  to  be  made  part 
of  the  record.*  They  must  be  shown  to  have  been  filed,  or  they 
constitute  no  part  of  the  record.*® 


Simpson,  68  Ind.  229;  Kiley  v.  Perrin, 
69  Ind.  387. 

1.  Martin  v.  Hudson,  79  Cal.  612. 
If  allowed  to  file  a  new  transcript, 

the  appellants  must  bear  the  expense; 
it  will  not  be  taxed  as  costs.  Martin 
V.  Hudson,  79  Cal.  612. 

2.  Thompson  v.  Deprez,  96  Ind.  67; 
Cooper  V.  Cooper,  86  Ind.  75;  Field  v. 
Burton,  71  Ind.  380;  Ridenourz/.  Beek- 
man,  68  Ind.  236. 

3.  Boyd's  Estate,  25  Cal.  511. 
Service   of   a   copy   of   the    printed 

transcript  should  be  made  before  it  is 
filed.     Boyd's  Estate,  25  Cal.  511. 

4.  Boyd's  Estate,  25  Cal.  511. 

6.  Lockwood  v.  State,  i  Tex.  App. 
750. 

6.  Dedric  v.  Hopson,  62  Iowa  562; 
Lockwood  V.  State,  i  Tex.  App.  750. 

7.  Lockwood  v.  State,  i  Tex.  App. 
750. 

8.  Dedric  v.  Hopson,  62  Iowa  562. 

Clerk's  Fees. — In  an  early  but  ill-con- 
sidered Missouri  case  it  was  held  that 
in  civil  cases  the  clerk  might  withhold 
the  transcript  until  the  fees  therefor 
were  prepaid  by  the  appellant.  Byrne 
V.  Rodney,  i  Mo.  742.  The  general 
doctrine  is  that  this  cannot  be  done 
without  express  statutory  provision. 
See  Prepayment  of  Fees,  infra, 

9.  Castro  v.  lilies,  11  Tex.  39;  Goss 
V.  Pilgrim,  28  Tex.  263;  Duggan  v. 
Cole,  2  Tex.  381. 


How  Shown. — It  must  be  made  to 
appear  that  papers  in  the  transcript 
were  acted  upon  below,  either  by  the 
statements  of  facts,  bills  of  exceptions, 
or  otherwise.  Goss  v.  Pilgrim,  28 
Tex.  263;  Castro  v.  lilies,  11  Tex.  39; 
Duggan  V.  Cole,  2  Tex.  381. 

10.  Wooster  v.  McGee,  i  Tex.  17; 
Riddle  v.  Bickerstaff,  50  Tex.  155; 
Mayall  v.  Burke,  10  Minn.  285. 

The  Date  of  Filing  must  also  be 
shown.  Hunt  v.  State,  4  Tex.  App. 
53;  Parchman  v.  State,  3  Tex.  App. 
225;  Haynie  v.  State,  3  Tex.  App. 
223;  Krebs  v.  State,  3  Tex.  App.  348; 
Thompson  v.  State,  4  Tex.  App.  44; 
Long  V.  State,  4  Tex.  App.  81;  Doyle 
V.  State,  4  Tex.  App.  253;  Hill  v. 
State,  4  Tex.  App.,  559;  Richart  v. 
State,  5  Tex.  App.  359. 

Indorsement. — The  indorsement  of  fil- 
ing and  the  date  must  be  copied  into 
the  transcript.  Wooster  v.  McGee,  I 
Tex.  17. 

Sufficient  Filing.  —  Papers  in  the 
cause  properly  deposited  with  the  clerk 
as  part  of  the  records  of  the  case  are 
sufficiently  filed  whether  indorsed  or 
not.  Corliss  v.  Conable,  74  Iowa  59; 
State  V.  Guisenhause,  20  Iowa  227; 
State  V.  Briggs,  68  Iowa  416. 

Clerk's  Signature. — The  record  should 
contain  the  clerk's  signature  to  file 
marks  on  papers.  Krautz  v.  State,  4 
Tex.  App.  534. 
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Interlineativis. — Written  interlineations  unauthenticated  consti- 
tute no  part  of  a  printed  transcript,  and  will  be  disregarded  by 
the  court.* 

/  Duty  of  Appellant  in  Making  Transcript — (i)  In  Gen- 
eral.— As  the  appellee  cannot  transcribe  the  record,*  it  is  the 
duty  of  the  appellant  to  cause  the  transcript  to  be  made  and 
filed.'     He  must  see  that  it  is  correct,*  complete,*  properly  ar- 


Filing. — Where  the  charge  of  the 
court  in  the  record  does  not  appear  to 
have  been  properly  filed  as  required, 
judgment  in  criminal  cases  will  be  re- 
versed. Thompson  v.  State,  4  Tex. 
App.  44;  Hunt  V.  State,  4  Tex.  App.  53. 

It  must  also  be  signed  by  the  judge 
when  so  required  or  it  will  not  be 
recognized.  Lindsay  v.  State,  i  Tex. 
App.  584:  West  V.  State,  2  Tex.  App. 
210. 

The  paper  should  be  embodied  in 
the  record,  not  noted  in  it.  Smith  v. 
State,  I  Tex.  App.  408  ;  Haynie  v. 
State,  3  Tex.  App.  223;  Parchman  v. 
State,  3  Tex.  App.  225. 

1.  Heilbron  v.  Heinlen,  72  Cal.  376; 
Cunningham  v.  Seattle  Electric,  etc., 
R.  Co.,  3  Wash.  471. 

Lead-pencil  interlineations  in  the 
record  proper  will  not  suffice  to  dis- 
tinguish the  parts  of  the  charge  to  the 
jury  referred  to  in  the  bill  of  excep- 
tions. Cunningham  v.  Seattle  Electric, 
etc.,  R.  Co.,  3  Wash.  471. 

2.  Rochester  v.  Roberts,  25  N.  H. 
507. 

3.  Florida. — Home  v.  Carter,  20  Fla. 
45;  Orman  v.  Barnard,  5  Fla.  528. 

Indiana. — Collins  v.\i.  S.  Express 
Co.,  27  Ind.  II. 

Maine. — Tyler  v.  Erskine,  78  Me. 
91;  Rockland  Water  Co.  v.  Pillsbury, 
60  Me.  425;  McArthur  v.  Starrett,  43 
Me.  345;  Denison  v.  Portland  Co.,  60 
Me.  519;  Valentine  v.  Norton,  30  Me. 
194;  Starbird  v.  Eaton,  42  Me.  569; 
Paul  V.  Hussey,  35  Me.  97;  Kirby  v. 
Wood,  16  Me.  81;  Jewett  v.  Hodgdon, 
2  Me.  335. 

Missouri. — McCafifery  v.  Memphis, 
etc.,  R.  Co.,  31  Mo.  App.  343;  Barnes 
V.  Winn,  31  Mo.  App.  483;  Dean  v. 
Jones,  27  Mo.  App.  468. 

New  Hampshire. — Rochester  v.  Rob- 
erts, 25  N.  H.  507. 

Texas. — Gardner  v.  Broussard,  39 
Tex.  372. 

A  party  desiring  to  reverse  a  judg- 
ment for  error  should  require  the 
clerk  to  complete  and  attest  his  rec- 
ord ;   until    this    is    done    the    plain- 


tiff is  not  entitled  to  relief.  Tyler  v. 
Erskine,  78  Me.  91. 

Cannot  Eely  on  Clerk. — As  the  appel- 
lant may  elect  to  abandon  his  appeal, 
or  compromise,  he  has  no  right  to  rely 
on  the  clerk  of  the  Circuit  Court  to 
perform  this  duty  of  his  own  motion. 
McCaffery  v.  Memphis,  etc.,  R.  Co.,  31 
Mo.  App.  343. 

4.  Indiana. — Bozeman  v.  Cale  (Ind., 
1893),  35  N.  E.  Rep.  828;  Collins  v.  U. 
S.  Express  Co.,  27  Ind.  11;  Fellenzer 
V.  Van  Valzah,  95  Ind.  128;  Morning- 
star  V.  Musser,  129  Ind.  470;  Mc- 
Cardle  v.  McGinley,  86  Ind.  538; 
Heizer  v.  Kelly,  73  Ind.  582;  Seager  v. 
Aughe,  97  Ind.  285. 

Missouri. — Campbell  v.  Allen,  61 
Mo.  581;  Fanning  v.  Voelker,  39  Mo. 
120;  Caldwell  v.  Hawkins,  46  Mo. 
263. 

North  Carolina. — Stewart  v.  Gar- 
land, I  Ired.  (N.  Car.)  470;  Waugh  v. 
Andrews,  2  Ired.  (N.  Car.)  75;  Brown 
V.  Kyle,  2  Jones  (N.  Car.)  442;  Chas- 
teen  v.  Martin,  84  N.  Car.  391. 

Oregon.  —  Wilkes  v.  Cornelius,  21 
Oregon  341;  Wolf  v.  Smith,  6  Ore- 
gon 73. 

United  States. — Union  Pac.  R.  Co. 
V.  Stewart,  95  U.  S.  279;  Redfield  v. 
Parks,  130  U.  S.  625. 

Loss  of  Originals. — And  in  case  of  loss 
or  destruction  of  originals,  these  must 
be  supplied  by  copies  embracing  every 
paper  necessary  to  show  that  the  ap- 
pellate tribunal  had  jurisdiction.  Wolf 
V.  Smith,  6  Oregon  93;  Wilkes  v.  Cor- 
nelius, 21  Oregon  341;  and  that  the 
copies  for  the  use  of  the  appellate 
court  are  accurate  copies  of  the  origi- 
nal transcript,  Vassault  v.  Edwards, 
43  Cal.  458;  Rousset  v.  Boyle,  45  Cal. 
64;  Franklin  v.  Goodman,  31  Cal.  458. 

6.  Spaulding  v.  Crawford,  27  Tex. 
155;  Erhard  v.  Callaghan,  33  Tex. 
171;  Ellis  V.  McKinley,  33  Tex.  675; 
Kirk  V.  Murphy,  16  Tex.  654;  Collins 
V.  U.  S.  Express  Co.,  27  Ind.  11;  Fel- 
lenzer V.  Van  Valzah,  95  Ind.  128; 
Clarke  v.  Gormley,  16  La.  Ann.  40; 
Chew's  Succession,  18  La.  Ann.  229. 
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ranged  as  the  rules  of  court  require,*  and  properly  authenticated.* 
Where  guilty  of  laches  in  its  examination,  he  cannot  plead  sur- 
prise or  inadvertence  as  an  excuse  in  the  appellate  court.^ 

(2)  Unnecessary  Papers. — Unless  statutes  provide  otherwise,  the 
appellant  must  cause  to  be  returned  a  full,  extended  transcript  of 
all  the  record  proceedings  in  the  trial  court  of  the  cause  ap- 
pealed.* Where  the  statutes  permit  abbreviation  of  the  tran- 
script,' or  allow  appellant  to  direct  what  shall  be  included 
therein,®  it  is  his  duty  to  see  that  all  matters  not  material  to 
the  questions  raised  are  omitted.''     Where  unnecessary  records 


1.   Kimball  v.   Semple,  31   Cal.  657; 
Thompson    v.     Lynch,    43    Cal.     482; 
Bale  V.  Ryan,  40  Tex.  399. 
*2.  Kimball  v.  Semple,  31  Cal.  657. 

3.  State  V.  Terre  Haute,  etc.,  R. 
Co.,  64  Ind.  297. 

Where  the  transcript  substantially 
varies  from  the  requirements  of  the 
rules,  the  appeal  will  be  dismissed. 
Douglas  V.  Fulda,  54  Cal.  58S. 

4.  Tyler  v.  Erskine,  78  Me.  91; 
Levviston  Steam  Mill  Co.  v.  Merrill, 
78  Me.  107;  Atkinson  v.  People's  Nat. 
Bank,  85  Me.  371;  Westbrook  v. 
Schmaus,  51  Kan.  214;  Whitney  v. 
Harris,  21  Kan.  96;  Eckert  v.  McBee, 
25  Kan.  706;  State  v.  Ricker,  40  Kan. 
14;  Neiswender  r/.  James,  41  Kan.  463. 

5.  Solomon  v.  Reese,  34  Cal.  28. 

6.  Reid  v.  Houston,  49  Ind.  181. 
In   Missouri,    Rev.    Stat.    (18S9),     § 

2253,  providing  for  the  hearing  of 
cases  in  the  Supreme  Court  on  a  cer- 
tified copy  of  the  judgment  and  order 
of  appeal,  and  an  abstract  of  the  record 
in  lieu  of  a  full  transcript,  applies  to  a 
case  taken  to  the  Supreme  Court  by 
a  writ  of  error,  although  in  such  case 
there  is  no  order  granting  an  appeal. 
Ring  V.  Missouri  Pac.  R.  Co.,  112  Mo. 
220. 

Minnesota. — In  Minnesota  the  appel- 
lant must  print  so  much  of  the  return 
as  will  clearly,  and  fully  present  the 
question  arising  on  review.  No  mod- 
ification can  be  made  without  first  mak- 
ing a  proper  application  to  the  court, 
and  obtaining  its  permission.  Gard- 
ner V.  Leek,  52  Minn.  522. 

Clerk. — The  appellant  must  accord- 
ingly ascertain  from  the  clerk  whether 
he  desires  a  perfect  transcript  of  all 
the  proceedings,  or  merely  a  transcript 
of  the  record  entry  of  the  judgment 
and  appeal.  Messick  v.  Fairburn,  52 
Mo.  App.  69. 

Statutes  in  some  states  prohibit  the 
clerk  from  transcribing  the  whole  rec- 
ord  unless    so   directed  by  appellant 
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in  court.  111.  Rev.  Stat.  (1869),  §  50; 
Stevisonz/.  Earnest,  80  111.  517;  Witte- 
man  v.  Ludden,  etc..  Southern  Music 
House,  88  Ga.  223. 

7.  Galley  v.  Galley,  13  Neb.  200;  Hil- 
ton V.  Bachman,  24  Neb.  492;  Wink- 
ler V.  Roeder,  23  Neb.  709;  Solomon 
V.  Reese,  34  Cal.  28;  Boyd's  Estate,  25 
Cal.  511;  Knowles  v.  Inches,  12  Cal. 
212;  Marriner  v.  Smith,  27  Cal.  649; 
Conroy  v.  Duane,  45  Cal.  597;  Sud- 
dreth  v.  McCombs,  67  N.  Car.  353; 
Jones  V.  Parker,  99  N.  Car.  18;  Cheek 
V.  Watson,  90  N.  Car.  302;  Bryan  v. 
Moring,  99  N.  Car.  16;  State  v.  Butts, 
91  N.  Car.  524;  Kingsland  v.  New 
York  (Supreme  Ct.),  15  N.  Y.  Supp. 
420;  Allen  V.  Gavin,  130  Ind.  190. 

"  Only  so  much  should  be  sent  up 
as  will  show  that  there  was  a  case 
duly  constituted  in  court,  and  the  ver- 
dict, judgment,  and  such  portions  of 
the  proceedings,  evidence,  and  in- 
structions of  the  judge  as  will  enable 
the  court  to  pass  on  the  exceptions." 
Suddreth  v.    McCombs,    67    N.    Car. 

353- 

What  Included. — But  the  appellant 
must  include  every  paper  and  entry 
essential  to  the  complete  comprehen- 
sion and  proper  determination  of  the 
case.  Allen  v.  Gavin,  130  Ind.  190; 
Hilton  V.  Bachman,  24  Neb.  490;  Ray- 
mond V.  Thexton,  7  Mont.  299. 

What  should  be  Omitted. — The  orig- 
inal pleadings  and  summons  should 
be  omitted  where  no  question  arises 
on  them.  Marriner  v.  Smith,  27  Cal. 
649. 

The  substance  of  conveyances,  rec- 
ords, and  other  evidence  should  be 
stated  instead  of  a  verbatim  tran- 
script where  a  complete  copy  is  not 
essential  to  the  errors  assigned.  Con- 
roy V.  Duane,  45  Cal.  597. 

Journal  Entries. — Journal  entries  and 
summons  and  return  should  be  omitted 
when  no  question  arises.  Winkler  v. 
Roeder,  23  Neb.  709. 
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are  included,  costs  therefor  will  not  be  taxed  in  the  appellant's 
favor  if  successful.* 

Directions. — The  appellant's  directions  to  the  clerk  should  be  in 
writing.*  Where  no  directions  are  given,  the  clerk  must  make 
out  a  complete  transcript  of  the  entire  record.' 

(3)  Record  must  Show  Error.  (See  Presiimptiotis,  infra.) — The 
appellant  must  present  a  record  showing  error  so  clearly  as  to 
overthrow  every  presumption  of  regularity.^  He  must  exclude 
every  presumption  in  favor  of  the  judgment,  arising  from  omis- 
sions in  the  record,  by  including  all  the  trial-court  proceedings 
affecting  the  error  alleged.*  No  presumption  or  inference  in 
favor  of  the  appellant  will  be  made.® 

(4)  Effect  of  Omissions. — It  follows,  accordingly,  that  where  the 
transcript  on  appeal  fails  to  show  affirmatively  that  it  contains  a 


1.  Streitz  v.  Hartman,  35  Neb.  406; 
Allred  v.  Kennedy,  74  Ala.  326;  Ro- 
sette V.  Wynn,  73  Ala.  146;  Liscomb  v. 
McCIellan,  72  Ala.  151;  Lake  v.  Secur- 
ity Loan  Assoc,  72  Ala.  207;  America 
L.  Assoc.  V.  Neville,  72  Ala.  517; 
Longworth  v.  Higham,  89  Ind.  352; 
Kingsland  v.  New  York  (Supreme  Ct.), 
15  N.  Y.  Supp.  420;  Blackwell's  Dur- 
ham Tobacco  Co.  v.  McElwee,  96  N. 
Car.  71;  Coleman  v.  Gilmore,  49  Cal. 
380. 

Motion  to  Expunge. — In  Barr  v.  Col- 
lier, 54  Ala.  39,  it  was  held  that  an  ap- 
pellant who  moves  to  expunge  parts  of 
the  transcript  as  improperly  included, 
and  disallow  costs  therefor,  must  show 
that  he  gave  proper  directions  as  to 
its  making  up,  since  transcripts  are 
usually  made  up  under  supervision  of 
appellant's  counsel. 

2.  Reid  v.  Houston,  49  Ind.  181. 

3.  Reid  v.  Houston,  49  Ind.  181; 
Watt  V.  Alvord,  27  Ind.  495. 

But  where  no  statute  authorizes  the 
appellant  to  direct  what  shall  be  in- 
cluded in  the  record,  a  certificate  of 
the  clerk  that  it  is  a  transcript  of  so 
much  of  the  proceedings  as  the  de- 
fendant's attorney  directed  him  to 
give  is  insufficient.  Vanliew  v.  State, 
10  Ind.  384. 

The  appellate  court  will  not  in  any 
case  act  upon  less  than  is  necessary  to 
enable  it  to  determine  whether  there 
was  available  error.  Watt  v.  Alvord, 
27  Ind.  495.     See  Presumptions ,  infra. 

Compliajice  with  Directions. — It  is  the 
duty  of  the  appellant  to  see  that  the 
clerk  prepares  a  record  in  conformity 
with  his  written  instructions,  .^llen 
V.  Gavin,  130  Ind.  190. 

In  Criminal  Cases. — In  criminal  cases 


it  is  the  duty  of  the  clerk  to  send  up 
the  transcript  without  direction  from 
appellant.  State  v.  Armstrong,  46 
Mo.  58S;  State  v.  Dailey,  45  Mo.  153. 

4.  Spangler  v.  San  Francisco,  84 
Cal.  12;  Kimball  v.  Semple,  31  Cal. 
662;  Indiana,  etc.,  R.  Co.  v.  Keeney, 
93  Ind.  100;  McGeagh  v.  Nordberg, 
53  Minn.  235;  Mutual  Bldg.,  etc., 
Assoc.  V.  Tascott,  143  111.  305. 

5.  Miles  V.  Jennings,  6  Mo.  App. 
589;  Bain  v.  Goss,  123  Ind.  511;  Miller 
V.  Whittaker,  33  111.  385. 

6.  Evansville,  etc.,  R.  Co.  v.  Lav- 
ender (Ind.  App.,  1893),  34  N.  E.  Rep. 
109;  Jones  V.  Quayle  (Idaho,  1893),  32 
Pac.  Rep.  1134. 

The  transcript  should  contain  every 
statement,  paper,  and  document  on 
which  the  opinion  of  the  court  is  to 
be  pronounced.  State  v.  Dilley,  64 
Md.  314;  Riesthal  v.  Walton,  66  Md. 
470. 

Omissions. — It  is  not  proper  practice 
to  omit  papers  from  the  record  under 
an  agreement  of  counsel  that  the 
originals  are  to  be  supplied  on  appeal. 
State  V.  Dilley,  64  Md.  314. 

Unintelligible  Eecord.  —  An  unintel- 
ligible record  will  not  be  considered. 
The  judgment  will  be  presumed 
sustained  by  the  proceedings  below. 
Sanford  v.  Weeks,  50  Kan.  336. 

Effect  of  Decision  on  Incomplete  Bec- 
ord. — Where  a  cause  is  submitted  for 
decision  upon  a  defective  record,  the 
decision  will  be  as  operative  and 
binding  against  all  the  parties  thereto 
as  if  rendered  upon  a  perfect  record. 
Gregory  v.  Slaughter,  19  Ind.  342. 

For  further  elucidation  of  this  sub- 
ject see  Presumptions  on  Appeal; 
Errors :,  infra. 
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complete  copy  of  all  the  proceedings  on  the  trial  affecting  the 
error  alleged,  the  court  will  not  review  the  point,* 

1.  Alabama. — Kansas  City,  etc.,  R. 
Co.  V.  Webb,  97  Ala.  157;  Powell  v. 
State,  89  Ala.  172. 

California. — In  re  Westerfield's  Es- 
tate, 96  Cal.  113;  People  v.  Lenon,  77 
Cal.  308;  Hunter  v.  Bryant,  98  Cal. 
247;  Dorland  v.  Bernal  (Cal.,  1889),  21 
Pac.  Rep.  435. 

Georgia. — Wright  v.  State,  81  Ga. 
745;  Davis  V.  Rome,  89  Ga.  724. 

Indiana. — Service  v.  Gambrel,  no 
Ind.  349;  Evansville,  etc.,  R.  Co.  v. 
Lavender  (Ind.  App.,  1893),  34  N.  E. 
Rep.  in;  McCardle  v.  McGinley,  86 
Ind.  538;  Fellenzer  v.  Van  Valzah,  95 
Ind.  128;  Allen  v.  Gavin,  130  Ind.  190. 

Kansas. — State  v.  Pierce,  51  K!an. 
246. 

Minnesota. — Dow  v.  Northern  Land, 
etc.,  Co.,  51  Minn.  326;  Anderson  v. 
Kittell,  37  Minn.  125. 

Missouri.  —  Churchman  v.  Kansas 
City,  40  Mo.  App.  366. 

Texas.  —  Johnson  v.  State  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  368; 
Swift  V.  State,  8  Tex.  App.  614;  Tay- 
lor V.  State,  14  Tex.  App.  340;  Cooper 
V.  State,  22  Tex.  App.  419. 

f//a/4.— Reever  v.  White,  8  Utah 
188. 

Washington.  —  Moore  v,  Perrott,  2 
Wash.  I. 

United  States.  —  New  York,  etc., 
Min.  Co.  V.  Frazer,  130  U.  S.  611. 

Instances  of  Omission  —  Application 
for  Continuance. — Where  neither  the 
record  nor  the  bill  of  exceptions  con- 
tains the  substance  of  an  application 
for  a  continuance,  the  denial  of 
which  is  raised  for  error,  the  ruling 
cannot  be  reviewed.  Johnson  v. 
State  (Tex.  Crim.  App.,  1892),  20  S. 
W.  Rep.  368;  Swift  V.  State,  8  Tex. 
App.  614;  Taylor  v.  State,  14  Tex. 
App.  340;  Cooper  v.  State,  22  Tex. 
App.  419. 

Complaint. — The  complaint  forms  a 
necessary  part  of  the  record  of  a 
cause,  and  where  the  record  contains 
ample  evidence  that  a  complaint  was 
filed  in  the  case,  but  it  is  omitted  in  the 
transcript  filed  by  appellant,  the  rec- 
ord fails  to  present  any  question  for 
the  decision  of  the  appellate  court. 
Evansville,  etc.,  R.  Co.  v.  Lavender 
(Ind.  App.,  1893),  34  N.  E.  Rep.  iii; 
McCardle  v.  McGinley,  86  Ind.  538; 
Fellenzer  v.  Van  Valzah,  95  Ind.  128. 

Naked  Judgment-roll. — Where  noth- 


ing is  brought  up  but  the  judg- 
ment-roll, the  question  whether  a 
referee  exceeded  his  authority  in  dis- 
missing an  action  without  making 
findings  of  fact  cannot  be  considered. 
Reever  v.  White,  8  Utah  188. 

Evidence. — In  the  absence  of  a  bill 
of  exceptions  containing  the  evidence, 
the  appellate  court  cannot  review 
questions  of  fact  or  any  question  of 
law  based  on  facts  properly  embodied 
therein.  State  v.  Pierce,  51  Kan. 
246;  Richardson  v.  State,  28  Fla.  349; 
Cato  V.  State,  9  Fla.  163;  Broward  v. 
State,  9  Fla.  422;  Potsdamer  v.  State, 
17  Fla.  895;  Carter  v.  State,  20  Fla. 
754;  Smith  V.  State,  20  Fla.  839. 

Municipal  Ordinance. — So  where  a 
municipal  ordinance  under  which  a 
defendant  is  prosecuted  is  omitted 
from  the  record,  and  its  provisions 
are  not  stated  therein,  the  court  will 
not  review  the  conviction  on  certior- 
ari.    Davis  V.  Rome,  89  Ga.  724. 

Ruling  on  Demurrer. — So  where  the 
record  fails  to  show  any  ruling  on  de- 
murrers, their  suflBciency  cannot  be 
considered.  Kansas  City,  etc.,  R.  Co. 
V.  Webb,  97  Ala.  157;  Powell  v.  State, 
89  Ala.  172. 

Excessive  Verdict.  —  So  where  the 
abstracts  on  appeal  contain  no  evi- 
dence as  to  the  extent  of  the  damages, 
the  appellate  court  cannot  review  the 
excessiveness  of  the  verdict.  Church- 
man V.  Kansas  City,  49  Mo.  App.  366. 

Documents  on  Trial. —  So  where  it 
does  not  appear  from  the  record  on 
appeal  that  a  document  offered  on 
the  trial  and  ruled  admissible  by  the 
court  was  read  to  the  jury  in  evidence, 
error  is  not  shown  by  the  record,  even 
if  it  would  not  have  been  admissible 
to  read  it  to  the  jury.  In  re  Wester- 
field's Estate,  96  Cal.  113. 

Objections. — Where  the  record  on  ap- 
peal does  notaffirmatively  showthat  an 
objection  was  taken  in  time,  it  will  not 
be  considered.  Wright  v.  State,  81 
Ga.  745. 

Judgment.  —  An  attempted  appeal 
from  a  judgment  of  conviction  is 
ineffectual  and  will  be  dismissed 
when  the  judgment  is  not  embodied 
in  the  record.  People  v.  Lenon,  77 
Cal.  308. 

An  entry  in  the  minutes  of  the 
court  that  the  motion  of  the  defend- 
ant for  a  new  trial  was  overruled  and 
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k.  Impeachment  of  Record — The  Eocord  imports  verity. — A  prop- 
erly authenticated  transcript  of  the  proceedings  in  the  trial  court 
imports  absolute  verity,  and  cannot  be  contradicted  by  affidavits 
nor  in  any  other  manner.*     As  all  appeals  are  based  on  trial  court 


that  he  was  sentencedto  imprisonment, 
is  not  the  judgment  from  which  the 
appeal  was  taken.  People  v.  Lenon, 
77  Cal.  30S. 

Special  Finding. — Where  a  special 
finding  is  neither  signed  by  the 
judge,  nor  made  part  of  the  record  by 
a  bill  of  exceptions  or  an  order  of  the 
court,  no  question  thereon  is  presented 
on  appeal.  Service  v.  Gambrel,  no 
Ind.  349. 

Motion  for  New  Trial. — An  appeal 
from  an  order  refusing  a  new  trial  will 
not  be  considered,  when  the  record 
fails  to  show  the  grounds  on  which 
the  motion  was  made  or  that  such  a 
motion  was  made  at  all.  People  v. 
Lenon,  77  Cal.  308. 

Verdict  or  Judgment. — Where  the  re- 
turn on  appeal  does  not  show  the  ver- 
dict or  judgment  below — held,  that  the 
appellant  could  not  be  heard.  Ander- 
son V.  Kittell,  37  Minn.  125;  Launtz  v. 
Heller,  41  111.  App.  530. 

Process  and  Pleading. —  Where  the 
transcript  does  not  show  any  process 
or  pleading,  the  case  will  be  remanded 
to  perfect  the  record.  Daniel  v. 
Rogers,  95  N.  Car.  134;  Rowland  v. 
Mitchell,  go  N.  Car.  649;  Weil  v. 
Everitt,  83  N.  Car.  685. 

Statute  of  Limitations. — Where  the 
defendant's  appeal  on  a  judgment- 
roll  contains  neither  answer  nor  de- 
murrer, the  plea  of  the  statute  of  lim- 
itations is  unavailable.  Hunter  v. 
Bryant,  98  Cal.  247. 

Copy  of  Judgment-roll. — Where  the 
transcript  does  not  contain  a  copy  of 
the  judgment-roll,  an  appeal  from  a 
judgment  and  an  order  discharging  a 
rule  requiring  plaintiff  to  show  cause, 
etc.,  will  be  dismissed.  Dorland  v. 
Bernal  (Cal.,  1889),  21  Pac.  Rep.  435. 

Admission  in  Appellant' s  Brief. — 
Where  the  record  fails  to  show  what 
if  any  ruling  was  made  on  a  motion, 
the  admission  in  appellant's  brief  that 
the  motion  was  granted  and  excepted 
to  will  be  taken  as  true.  Moore  v. 
Perrott,  2  Wash.  i. 

1.  Alabama. — Decatur,  etc.,  R.Co.z/. 
Crass,  97  Ala.  519. 

California. — People  v.  Woods,  43 
Cal.  176;  Rogers  v.  Tennant,  45  Cal. 
184;  Harnish  v,  Bramer,  71  Cal.  155. 


Colorado. — Hall  v.  Rockwell,  8  Colo. 
103. 

Illinois. — Smith  v.  Trimble,  27  111. 
152;  Hughes  V.  People,  116  111.  330. 

Indiana. — McAllister  v.  State,  81 
Ind.  256;  Heaton  v.  Peterson,  6  Ind. 
App.  i;  Justice  v.  Justice,  115  Ind. 
201;  Fleetwood  ».  Brown,  109  Ind.  571; 
Cline  V.  Lindsey,  no  Ind.  337;  Boze- 
man  v.  Cale  (Ind.,  1893),  35  N.E.  Rep. 
828;  Walls  V.  Anderson,  etc.,R.  Co.,  60 
Ind.  56;  Meredith  v.  Lackey,  14  Ind. 
529;  Beavers  v.  State,  58  Ind.  530; 
Thames  L.  &  T.  Co.  v.  Beville,  100 
Ind.  309. 

Iowa. — Thorpe  v.  Smith, 86  Iowa 410. 

Louisiana. — Bartoli  v.  Huguenard, 
39  La.  Ann.  411. 

Maryland. — Dorbert  v.  State,  68  Md. 
209. 

Massachusetts. — South  Danvers  Nat. 
Bank  v.  Jackman  (Mass.,  1888),  14  N. 
E.  Rep.  517. 

Missouri. — State  v.  Blunt,  no  Mo. 
322;  Hyatt  V.  Wolfe,  22  Mo.  App.  191; 
Wells  V.  Lea,  20  Mo.  App.  352;  Allen 
V.  Claybrook,  58  Mo.  124;  State  v.  St. 
Louis  Ct.  App.,  88  Mo.  135;  Hospes 
V.  Almstedt,  83  Mo.  473;  Bradley  Hub- 
bard Mfg.  Co.  V.  Bean,  20  Mo.  App. 
III. 

Nebraska. — Haggerty  v.  Walker,  21 
Neb.  596;  Worley  v.  Shong,  35  Neb. 
311;  State  V.  Hopewell,  35  Neb.  822; 
Sullivan  v.  Benedict,  36  Neb.  409. 

Ne7v  York. — Goldenson  v.  Lawrence 
(City  Ct.).  20  N.  Y.  Supp.  616. 

Ohio. — Heddleson  v.  Hendericks,  49 
Ohio  St.  297. 

Pennsylvania. — Bughman  v.  Byers 
(Pa.,  1888),  12  Atl.  Rep.  357. 

South  Dakota. — Wright  v.  Sherman 
(S.  Dak..  1892),  53  N.  W.  Rep.  425. 

Allegations  of  Error. — It  follows  that 
where  error  is  alleged  it  must  be 
shown  by  the  record  itself,  and  cannot 
be  proved  by  any  matter  extrinsic  to  the 
transcript.  Hudson  v.  Densmore,  68 
Ind.  391;  McCormack  v.  Earhart,  72 
Ind.  24. 

Assigned  Errors.  —  Assignments  of 
matters  as  error  not  embraced  in  the 
record  will  not  be  considered  on  ap- 
peal. Moore  z/.Com.  (Ky.,  1890),  14  S. 
W.  Rep.  278;  Carron  v.  Wood,  10  Mont. 
500. 
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records,*  the  parties  in  appeal  are  conclusively  bound  thereby.* 
The  appellate  court  cannot,  therefore,  look  beyond  the  record  for 
grounds  upon  which  to  determine  the  case.' 


Writ  of  Error. — Statements  in  the 
writ  of  error  are  no  part  of  the  judg- 
ment and  cannot  be  considered.  Prior 
V.  Wilbur,  63  Vt.  407. 

Agreed  Statements  of  Facts. — Where  a 
case  is  tried  below  on  an  agreed  state- 
ment of  facts,  evidence  extrinsic  to  the 
evidence  cannot  be  resorted  to  on  ap- 
peal to  contradict  a  fact  stated  therein. 
Harvey  v.  Briggs,  68  Miss.  60. 

Certificate  of  Judge. — A  certificate  of 
a  judge  as  to  what  occurred  is  conclu- 
sive on  appeal  from  resettlement  of  an 
order.  Goldenson  v.  Law^rence  (City 
Ct.),  20  N.  Y.  Supp.  616. 

Becitals  in  Orders. — Recitals  in  the 
order  appealed  from  are  conclusive  on 
appeal  in  that  they  were  made  with 
consent  of  parties.  Goldenson  v.  Law- 
rence (City  Ct.),  20  N.  Y.  Supp.  616. 

Statement  of  Trial  Judge. — Where  the 
trial  judge  allows  the  statement  to  be 
embodied  in  the  record  that  more  time 
was  necessary  to  prepare  the  tran- 
script, the  appellate  court  will  not 
consider  the  ex  parte  certificates  or 
aflSdavits  of  appellee  asserting  the  fal- 
sity of  the  statement.  Bartoli  v. 
Huguenard,  39  La.  Ann.  411. 

Papers  Erroneously  Copied  in  Becord. — 
Although  it  appears  that  a  paper  was 
wrongly  copied  into  the  record  it  must 
be  deemed  correct.  It  cannot  be  as- 
sumed that  the  clerk  blundered.  Al- 
len V.  Claybrook,  58  Mo.  124;  Stegman 
w.Berryhill,  72  Mo.  307. 

1.  Alabama. — Swift  v,  Stebbins,  4 
Stew.  &  P.  (Ala.) 447;  Powers  v.  David, 
6  Ala.  9;  Kennedy  v.  Rochon,  26  Ala. 

384- 

Colorado. — Reeves  v.  People,  2  Colo. 
196. 

Indiana. — Vanderkarr  v.  State,  51 
Ind.  91;  Henry  County  v.  Slatter,  52 
Ind.  171;  Heizer  v.  Kelly,  73  Ind.  582; 
Mull  V.  McKnight,  67  Ind.  525;  Combs 
V.  State,  75  Ind.  215;  Mitchell  v.  Stein- 
son,  80  Ind.  324;  Keesling  v.  Ryan,  84 
Ind.  89;  Seager  v.  Aughe,  97  Ind.  285. 

Missouri. — Handlan  v.  McManus, 
100  Mo.  124. 

Ohio. — Stoffregen  v.  Biederman,  6 
Ohio  Cir.  Ct.  Rep.  55. 

South  Carolina. — Sherard  v.  Rich- 
mond, etc.,  R.  Co.,  35  S.  Car.  467. 

South  Dakota. — Mouser  v.  Palmer, 
2  S.  Dak.  466. 


Texas. — Arcia  v.  State,  28  Tex. 
App.  198. 

Washington. — State  v.  Weydeman, 
3  Wash.  399. 

United  States. — Fitzgerald  v.  Ev- 
ans, 49  Fed.  Rep.  426. 

2.  Iowa. — Bell  w.  Pierson,Morr.(Iowa) 
21;  Powell  V.  Spaulding,  3  Greene 
(Iowa)  417;  Stiles  v.  Botkin,  30  Iowa 
60;  Maxwell  v.  La  Brune,  68  Iowa  689; 
Gardner  v.  Burlington,  etc.,  R.  Co. ,68 
Iowa  588;  Dickerman  v.  Lubiens,  70 
Iowa  345;  State  v.  O'Day,  69  Iowa  368; 
Crenshaw  v.  Taylor,  70  Iowa  386. 

Maryland. — M'Mechen  v.  Baltimore, 
2  Har.  &  J.  (Md.)  41;  AUegre  v.  Mary- 
land Ins.  Co.,  6  Har.  &J.  (Md.)4i5; 
Downes  v.  Friel,  57  Md.  532;  Kunkel 
V.  Spooner,  9  Md.  462;  Washington, 
etc..  Turnpike  Co.  v.  State,  19  Md.  239. 

Massachusetts. — Robinson  v.  Robin- 
son, 129  Mass.  539. 

Montana. — Conner  v.  McPhee,  i 
Mont.   73;    Morse    v.  Swan,    2   Mont. 

307. 

North  Carolina. — Reed  v.  Moore,  3 
Ired.  (N.  Car.)  310;  State  v.  Gallimore, 

7  Ired.  (N.  Car.)  147;  State  v.  Collins, 

8  Ired.  (N.  Car.)  407;  Wiggins  v.  Mc- 
Coy, 87  N.  Car.  499. 

Nebraska. — Hoagland  v.  Van  Etter, 
23  Neb.  462. 

3.  California. — Goyhinech  v.  Goyhi- 
nech,  80  Cal.  410;  In  re  Siering,  9oCal. 
207. 

Colorado. — Hill  v.  Corcoran,  15  Colo. 
270. 

Illinois. — Magloughlin  v.  Clark,  35 
111.  App.  251. 

Indiana. — Heaton  z/. Peterson,  6  Ind. 
App.  I. 

Iowa. — Thorpe  v.  Smith,  86  Iowa 
410;  Blanchard  v.  Devoe,  79  Iowa  521. 

Nebraska. — Sullivan  v.  Benedict,  36 
Neb.  409. 

New  York. — Donohue  v.  Whitney 
(Supreme  Ct.),  15  N.  Y.  Supp.  622. 

North  Caroli7ia. — State  v.  Chastain, 
104  N.  Car.  900;  Baker  v.  Garris  (N. 
Car.,  1891),  13  S.  E.  Rep.  2. 

Oregon. — Grafton  v.  Sellwood,  24 
Oregon  118. 

Texas. — Cunningham  v.  State,  74 
Tex.  511. 

United  States.— Red  River  Cattle  Co. 
V.  Needham,  137  U.  S.  632;  U.  S.  v. 
Wingate,  44  Fed.  Rep.  129. 
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Evidence  Dehors  the  Record. — New  or  extrinsic  evidence  will  not 
generally  be  received  on  appeal  to  add  to  or  detract  from  the 
transcript,  either  at  law  or  in  equity.*  Additions  or  omissions 
therein  cannot  be  expunged  or  supplied  by  an  affidavit  of  a  party, 
or  his  counsel,*  or  by  statements  in  the  brief  or  argument.^ 


Contents  of  Bill  of  Exceptions. — The 
court  will  not  look  outside  the  record 
to  determine  whether  the  contents  of 
a  bill  of  exceptions  are  accurate  or  not. 
Hill  V.  Corcoran,  15  Colo.  270. 

Grounds  of  Decision. — It  cannot  look 
beyond  the  record  to  determine  upon 
what  grounds  rulings  on  pleadings 
rest.  Baker  v.  Garris  (N.  Car.,  1891), 
13  S.  E.  Rep.  2. 

1.  Florida. — Williams  v.  Hutchin- 
son, 26  Fla.  513. 

Illmois. — Lane  v.  Doe,  4  111.  238; 
Lambert  v.  Borden,  10  111.  App.  648; 
Newlin  v.  Snyder,  78  111.  528;  Pitts- 
burgh, etc.,  R.  Co.  V,  Shannon,  11  111. 
App.  222;  Schirmer  v.  People,  33  111. 
275;  Baker  v.  Singer,  35  111.  App.  271. 
Indiana. — Justice  v.  Justice,  115 
Ind.  201;  Louisville,  etc.,  R.  Co.  v. 
Boland,  70  Ind.  595;  Wishmier  v. 
State,  no  Ind.  523;  Du  Souchet  v. 
Dutcher,  113  Ind.  249;  Evans  v. 
Schafer,  88  Ind.  92;  Whiter'.  Gregory, 
126  Ind.  95;  Plymouth  v.  Fields,  125 
Ind.  323;  Bozeman  v.  Cale  (Ind.,  1893), 
35  N.  E.  Rep.  828. 

Minnesota. — Plymat  v.  Brush,  46 
Minn.  23. 

Mississippi. — Harvey  v.  Briggs,  68 
Miss.  60. 

Missouri. — Hospes  v.  Almstedt,  83 
Mo.  473. 

New  Mexico. — Waldez  v.  Archuleta, 
3  N.  Mex.  195. 

Texas. — Ezzellz/.  State,  29  Tex.  App. 
521. 

Release  of  Errors. — A  release  of  er- 
rors will  be  held  binding  on  the  appel- 
lant, although  not  found  in  the  tran- 
script of  the  record.  Elwell  v.  Fos- 
dick,  134  U.  S.  500. 

Entries  in  Trial  Docket. — The  record 
on  appeal  is  the  legal  and  authentic 
evidence  of  the  proceedings  in  the  trial 
court,  and  cannot  in  any  appellate  pro- 
ceeding be  contradicted  or  impeached 
by  entries  in  the  trial  docket.  Gage 
V.  Bloomington  Town  Co.,  37  Neb. 
699:  Sullivan  Sav.  Ins.  v.  Clark,  12 
Neb.  578;  Keller  v.  Killion,  9  Iowa 
329;  Hoffman  v.  Liebfarth,  51  Iowa 
711;  Miller  v.  Wolf,  63  Iowa  233; 
Moore  v.  Brown,  10  Ohio  198. 


A    respondent   cannot     show     that 
judgment    was    entered  at  later  date 
than  the   record    states.     Harnish    v.         1 
Bramer,  71  Cal.  155.  m 

2.  California. — People  v.  Ah  Lee 
Doon,  17  Cal.  171. 

Iowa. — Holmes  v.  Budd,  11  Iowa 
186;  Bartle  v.  Des  Moines,  37  Iowa 
635;  Pearson  v.  Maxfield,  47  Iowa 
136;  Dedric  v.  Hopson,  62  Iowa  562; 
Conner  v.  Long,  63  Iowa  297;  Hardin 
V.  Iowa,  etc.,  Constr.  Co.,  78  Iowa 
726;  Musgrave  v.  Brady,  Morr.  (Iowa) 
456;    Stiles  V.  Botkin,  30  Iowa  60. 

Michigan. — Wardle  v.  Cummings, 
86  Mich.  403. 

Minnesota. — State  v.  Adamson,  43 
Minn.  196. 

Nebraska. — South  Omaha  Lumber 
Co.  V.  Central  Invest.  Co.,  32  Neb. 
529;  Burke  v.  Pepper,  29  Neb.  320. 

New  York. — Gibbons  v.  Van  Alstyne 
(Supreme  Ct.),  9  N.  Y.  Supp.  156. 

Texas. — Taylor  v.  Davis  (Tex., 
1890),  13  S.  W.  Rep.  642. 

Utah. — Bowring  v.  Bowring,  4  Utah 
185;  People  V.  Callaghan,  4  Utah 
49. 

"  Appeals  are  based  on  the  records 
of  the  cause  from  the  court  from 
which  they  are  brought,  and  it  is  not 
competent  to  explain,  contradict,  or 
extend  the  recital  of  the  record  by 
affidavits  or  certificates."  McArthur 
V.  Schultz,  78  Iowa  364. 

Changes  in  Transcript.  —  When 
changes  are  alleged  to  have  been 
made  in  a  transcript  duly  certified  after 
appeal  is  taken,  the  appellate  court 
will  not  try  the  case  on  affidavits. 
Certiorari  is  the  proper  remedy. 
Justice  z'.  Justice,  115  Ind.  201. 

3.  State  V.  Potts,  20  Nev.  389. 
Verdict. — An  appellate  court  can  only 

consider  the  verdict  of  record,  and  not 
a  memorandum  of  the  jury  sent  up  to 
correct  the  record.  Lambert  v.  Bor- 
den, 10  111.  App.  648. 

Charge  of  Court. — The  charge  of  court 
will  be  presumed  to  have  been  given 
as  it  appears  of  record,  although  the 
certificate  of  the  trial  judge  states 
generally  that  the  stenographer's  re- 
port was  defective,  and  not  pointing  out 
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"Where  Extrinsic  Evidence  Admissible. — Where  evidence  dehors  the 
record  will  affect  proceeding  with  the  case  before  it  on  appeal, 
the  appellate  court  will  receive  it.*  Thus  where  appellant  has 
waived  his  right  to  prosecute  an  appeal,  the  appellate  court  may 
receive  evidence  outside  the  record  to  establish  such  waiver  ;*  and 
where  the  facts  so  adduced  are  undisputed  the  appeal  will  be 
dismissed.^ 

In  Criminal  Appeals. — In  criminal  as  in  civil  appeals  the  conviction 
of  the  trial  court  must  stand  or  fall  on  the  record,  without  regard 
to  facts  not  included  therein.* 

/.  Contradiction  of  Record. — Every  part  of  the  transcript 
on  appeal  is  entitled  to  equal  credit.*  Where  the  recitals  of  the 
record  or  statements  therein  conflict  with  each  other,  the  recitals 
of  the  judgment  will  ordinarily  prevail  over  conflicting  statements 
in  other  portions  of  the  record.®  The  statements  of  the  trial  judge 


corrections.  Bughman  v,  Byers  (Pa., 
1888),  12  Atl.  Rep.  357. 

Amount  in  Controversy. — In  the 
United  States  courts  it  is  good  prac- 
tice for  the  trial  courts  to  allow  appel- 
lant to  file  affidavits  of  the  value  of 
property  in  dispute  where  it  does  not 
appear  of  record.  Wilson  v.  Blair,  119 
U.  S.  387. 

On  Criminal  Appeal  the  court  will 
not  regard  a  suggestion  that  appel- 
lant has  served  his  sentence  unless 
shown  of  record.  State  v.  Weydeman, 
3  Wash.  399. 

Waiver. — But  where  counsel  prints  in 
his  brief  on  appeal  a  document  not  in 
the  record,  the  appellate  court  may 
treat  it  as  properly  before  it  as  against 
the  party  he  represents.  Matter  of  Ca- 
hill's  Estate,  74  Cal.  52. 

1.  Dakota  County  v.  Glidden,  113 
U.  S.  222;  Cleveland  v.  Chamberlain, 
I  Black  (U.  S.)  419;  Lord  v.  Veazie,  8 
How.  (U.  S.)  251;  American  Wood- 
Paper   Co.    V.    Heft,   8   Wall.   (U.  S.) 

333- 

In  Dakota  County  v.  Glidden,  113 
U.  S.  222,  it  was  said  that  "  the  death 
of  one  of  the  parties  after  a  writ  of 
error  or  appeal  requires  a  new  pro- 
ceeding to  supply  his  place.  The 
transfer  of  the  interest  of  one  of  the 
parties  by  assignment  or  by  a  judicial 
proceeding  in  another  court,  as  in 
bankruptcy  or  otherwise,  is  brought  to 
the  attention  of  the  court  by  evidence 
outside  of  the  original  record,  and 
acted  on.  A  release  of  errors  may  be 
filed  as  bar  to  the  writ.  A  settlement 
of  the  controversy,  with  an  agreement 
to  dismiss  the  appeal  or  writ  of  error. 


or  any  stipulation  as  to  proceedings  in 
this  court,  signed  by  the  parties,  will 
be  enforced,  as  an  agreement  to  sub- 
mit the  case  on  printed  argument 
alone,  within  the  time  allowed  by  rule 
of  this  court." 

Lack  of  Bona  Fide  Controversy. — AflS- 
davits  will  not  be  received  to  show 
that  there  is  no /^<7««  yf^^  controversy 
on  appeal  or  that  both  sides  are  iden- 
tical. Lord  V.  Veazie,  8  How.  (U.  S.) 
251. 

2.  Elwell  V,  Fosdick,  134  U.  S.  500; 
Dakota  County  v.  Glidden,  113  U.  S. 
222;  Bolen  V.  Cumby,  53  Ark.  514; 
Watkins  v.  Martin,  24  Ark.  14;  Wheat 
V.  Moss,  14  Ark.  423. 

3.  Elwell  V.  Fosdick,  134  U.  S.  500; 
Bolen  V.  Cumby,  53  Ark.  514. 

4.  Arcia  v.  State,  28  Tex.  App.  198; 
State  V.  Leonard,  32  S.  Car.  201;  State 
V.  Potts,  20  Nev.  389;  State  v.  Wey- 
deman, 3  Wash.  399. 

The  prisoner  cannot  be  shown  to 
have  been  absent  when  sentence  was 
pronounced  in  contradiction  to  the 
record.     Ex  p.  Spies,  123  U.  S.  143. 

5.  Grady  v.  Thigpin,  6  Fla.  668. 

6.  Decatur,  etc.,  R.  Co.  v.  Crass,  97 
Ala.  519;  Danforth  v.  Tennessee,  etc., 
R.  Co.,  93  Ala.  614;  Graves  v.  Cam- 
eron, 77  Tex.  273;  People  v.  Ferry,  84 
Cal.   31. 

The  defendant  may,  on  direct  appeal 
by  bill  of  exceptions,  present  evidence 
outside  the  record  for  the  purpose  of 
showing  that  the  court  did  not  have 
jurisdiction  over  him.  In  collateral 
attack  the  lack  of  jurisdiction  must 
appear  from  the  record  itself.  Sichler 
V.  Look,  93  Cal.  606. 
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will  be  deemed  true  where  contradicted  in  the  bill  of  exceptions 
by  statements  of  counsel,*  and  statements  in  the  bill  of  exceptions 
signed  by  the  judge  prevail  over  conflicting  statements  in  mem- 
oranda signed  by  him  on  the  trial.* 

Between  Eeoord  and  Bill.— The  statements  of  the  record  proper  as  to 
matters  properly  included  therein  prevail  over  conflicting  state- 
ments in  the  bill  of  exceptions,*  and  over  inconsistent  statements 
in  the  "  case  "  on  appeal."* 

statements  of  Clerk. — When  the  Statements  or  certificate  of  the 
clerk  conflict  with  the  recitals  of  the  record  proper,  the  record 
controls.'  And  recitals  in  bills  of  exceptions  prevail  over  conflict- 
ing statements  in  the  clerk's  journal  entries  as  to  matters  properly 
included  in  the  bill.® 

By  Affidavit. — A  return  of  record  cannot  be  impeached  by  affi- 
davits of  a  party,  counsel,  or  the  trial-court  clerk.'' 


Judgment  by  Default. — But  where  an 
appeal  is  taken  from  a  judgment  by  de- 
fault the  transcript  must  show  due  ser- 
vice of  process,  as  the  statute  requires. 
A  recitalof  due  service  in  the  judgment 
will  not  suflBce  where  the  transcript 
shows  no  return  or  an  incomplete, 
one.  Sichler  v.  Look,  93  Cal.  606; 
Lyons  v.  Roach,  84  Cal.  30. 

But  a  transcript  showing  proper 
service  cannot  be  contradicted  by  mere 
affidavit.  Heaton  v.  Peterson,  6  Ind. 
App.  I. 

Where  the  Record  Prevails  over  the 
Judgment.  —  Where  a  recital  in  the 
judgment  as  to  the  contents  of  an  in- 
strument conflicts  with  the  copy  of  the 
instrument  as  preserved  in  the  tran- 
script the  instrument  prevails.  Ander- 
son V.  Field,  6  111.  App.  307. 

Conflict  in  Dates. — The  record  state- 
ment that  a  citation  and  bond  were 
signed  approved  of  a  certain  date,  will 
be  presumed  true  over  the  dates  in 
the  instruments  themselves.  Glenn 
V.  Liggett,  135  U.  S.  533. 

1.  State  V.  Euzele,  42  La.  Ann.  727; 
State  V.  Ford,  42  La.  Ann.  255;  State 
V.  Hill,  39  La.  Ann.  927;  State  v. 
Waggoner.  39  La.  Ann.  919;  State  v. 
Bowser,  42  La.  Ann.  936. 

2.  White  V.  Gregory,  12  Ind.  95. 

3.  Jacobs  V.  Western  Fertilizer,  etc., 
Works,  9  Mo.  App.  575. 

Where  Bill  Prevails.  —  In  Ezzell  v. 
State,  29  Tex.  App.,  §§  521,  782,  it  was 
held  that  where  the  record  proper  and 
the  bill  of  exceptions  conflict  as  to 
specific  facts  properly  in  the  bill,  the 
statements  of  the  bill  will  be  accepted 
as  true. 

4.  State  V.  Carlton,  107  N.  Car.  956. 


5.  Hollands.  Holland,  131  Ind.  196; 
Holmes  v.  Budd,  11  Iowa  186;  Ward 
V.  Lewis,  I  Martin,  N.  S.  (La.)  594. 
Trawick  v.  Martin-Brown  Co.,  74  Tex. 
522. 

Instance. — As  where  a  demurrer  ap- 
pears on  its  face  to  have  been  made  by 
all  the  defendants,  and  the  statement 
of  the  clerk  in  the  record  omits  the 
name  of  one.  Holland  v.  Holland,  131 
Ind.  196. 

6.  Indiana,  etc..  R.  Co.  v,  Adams, 
112  Ind.  302. 

Stenographer's  Beport. — The  stenog- 
rapher's report  of  evidence  when 
made  part  of  the  bill  of  exceptions 
controls  statements  of  the  bill.  Tower 
V.  Haslam,  84  Me.  86.  See  article 
Bills  of  Exceptions. 

Conflict  in  Findings  of  Fact. — Where 
the  conclusions  of  law  and  findings  of 
fact  in  the  case  on  appeal  are  so  con- 
flicting as  to  suggest  oversight  in  the 
trial  judge,  it  will  be  remanded  for  cor- 
rection and  decision  reserved.  McGean 
V.  Metropolitan  El.  R.  Co.  (Super. 
Ct.),  15  N.  Y.  Supp.  114;  Cothren's 
Appeal,  59  Conn.  545. 

Where  the  finding  in  the  record  will 
bear  by  no  possible  construction  the 
meaning  put  upon  it  by  the  court,  the 
record  will  be  remanded  for  detailed 
findings.  Cothren's  Appeal,  59  Conn. 
545. 

7.  Indiana. — Combs  v.  State,  75  Ind. 
215. 

Iowa. — McArthur  v.  Schultz,  78  Iowa 
364. 

Kansas. — Shuster  v.  Overturf,  42 
Kan.  668. 

Louisiana. — State  v.  Burthe,  39  La. 
Ann.  329;  State  v.  Valere,  39  La.  Ann. 
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in.  AxMEND-MENTS  OF  RECORD — (i)  Of  Original  Record. — Where 
the  transcript  on  appeal  is  filed  it  passes  into  the  sole  jurisdiction 
of  the  appellate  court.*  But  the  original  record  of  which  the 
transcript  is  a  copy  remains  in  the  jurisdiction  of  the  trial  court.* 
The  appellate  court  has  accordingly  no  power  to  amend  the 
original  record.*     But  all  corrections  therein  must  be  first  made 

1060;  Samuels  v.  Brownlee,  38  La. 
Ann.  36;  Torres  v.  Falgoust,  35  La. 
Ann.  818;  Hoover  2/.  York,  33  La.  Ann. 
652;  Labat  v.  Decuir,  33  La.  Ann.  350; 
Cooley  V.  Broad,  29  La.  Ann.  72;  Lan- 
fear  v.  Duraind,  20  La.  Ann.  161; 
Morton  v.  Steamboat  Chalmett,  15  La. 
Ann.  708;  Harris  v.  Hays,  8  La.  Ann. 
433;  Jones  V.  Neville',  9  Rob.  (La.) 
478. 

Oregon. — Grafton  v.  Sell  wood,  24 
Oregon  118. 

Texas. — Trawick  v.  Martin- Brown 
Co.,  74  Tex.  522. 

Accordingly  a  record  recital  of  the 
day  of  the  rendition  of  a  judgment 
cannot  be  contradicted  by  a  verified 
memorandum  of  the  clerk  that  it  was 
actually  rendered  on  another  date. 
Grafton  v.  Sellwood,  24  Oregon  118. 

1.  Worley  v.  Shong,  35  Neb.  311; 
,  Littlejohn  v.  Miller,  5  Wash.  399; 
Dobbins  v.  Lusch,  53  Iowa  304;  Day- 
ton V.  Craik,  26  Minn.  133;  Gerard  v. 
State,  ID  Tex.  App.  690. 

Perfecting  the  AppeaL — The  appeal  is 
not  perfected  so  as  to  complete  the 
jurisdiction  of  the  appellate  court  un- 
til the  transcript  is  filed.  Briggs  v. 
Shea,  48  Minn.  218. 

Effect  of  Appeal. — The  effect  of  an 
appeal  is  to  suspend  and  arrest  all 
further  proceedings  in  the  court  be- 
low. After  an  appeal  has  been  taken 
and  the  jurisdiction  of  the  appellate 
court  attached,  the  trial  court  has  no 
further  authority  to  correct  the  tran- 
script. Gerard  v.  State,  10  Tex.  App. 
693;  Hill  V.  State,  4  Tex.  App.  559; 
Knight  V.  State,  7  Tex.  App.  206.  See 
Effect  of  Appeals,  infra. 

Correction  by  Clerk. — The  transcript 
on  file  cannot  be  corrected  by  the 
clerk  of  the  trial  court  without  order 
of  the  appellate  court.  Phelps  v. 
Osgood,  34  Ind.  150;  Davis  v.  Mc- 
Gehee,  24  Tex.  209. 

Betorn. — The  appellate  court  may 
order  the  return  of  a  transcript  for  the 
correction  of  a  clerk's  defective  certifi- 
cate, Littlejohn  v.  Miller,  5  Wash.  399; 
or  for  the  attachment  of  a  bill  of  ex- 
ceptions.   Baker  v.  State,  84  Wis.  584. 

Case  Made. — The  "  case  made  "  pass- 


es beyond  the  control  of  the  trial 
judge  upon  his  certification  thereof, 
and  cannot  be  amended,  altered,  or 
changed  by  his  subsequent  order. 
Lewis  V.  Linscott,  37  Kan.  379;  Bart- 
lett  V.  Feeney,  11  Kan.  593;  Wilson  v. 
Jones,  29  Kan.  233. 

The  judge  has  no  power  to  add 
a  supplemental  certificate  thereafter 
that  the  case  contains  the  entire  evi- 
dence.  Lewis  V.  Linscott,  37  Kan.  379. 

Before  Filing. — Before  the  transcript 
is  filed  the  trial  court  has  power  to 
amend  it.  Pratt  v.  Pioneer  Press  Co., 
32  Minn.  217. 

2.  Bartle  v.  Des  Moines,  37  Iowa 
635;  Gardner  v.  Burlington,  etc.,  R. 
Co.,  68  Iowa  588;  Loomis  v.  McKcn- 
zie,  48  Iowa  416;  Steinerz/.  Steiner,  49 
Iowa  70. 

A  rule  requiring  a  justice  of  the 
peace  to  correct  his  docket  will  not  be 
granted  on  an  application  for  certio- 
rari.    Worley  v.  Shong,  35  Neb.  311. 

Withdrawal  of  Transcript. — Since  the 
original  record  remains  in  the  juris- 
diction of  the  trial  court,  it  is  not  ac- 
cording to  the  practice  of  the  appellate 
court  to  withdraw  the  transcript  for 
amendment.  The  clerk  of  the  court 
below  should  copy  the  omitted  matter 
and  certify  it  up.  Rowley  v.  Hughes, 
40  111.  71;  Rivard  v.  Walker,  40  111. 
120;  Peterson  v.  Swan,  119  N.  Y.  662. 

Betorn. — A  return  on  appeal  mani- 
festly inaccurate  on  its  face  may  be 
remanded  to  the  trial  justice  for  cor- 
rection. Baldwin  v.  Thibaudeau  (C. 
PI.),  14  N.  Y.  Supp.  788. 

"Case"  on  Appeal. — And  where  a 
"  case  "  on  appeal  is  carelessly  or  in- 
correctly settled  by  the  judge,  the  ap- 
pellate court  will  remand  it  for  correc- 
tion. Simmons  v.  Andrews,  104  N. 
Car.  127;  People  v.  Teague,  106  N. 
Car.  571. 

Where  the  omission  was  apparently 
due  to  inadvertence,  mistake,  or  like 
cause,  the  appellate  court  will  allow 
reasonable  time  for  correction.  People 
V.  Teague,  IC)6|N.  Car.  571.  See  article 
Case  on  Appeal. 

3.  Sears  v.  Schwarz,  i  Dougl. 
(Mich.)    504;    Sweetzer    v.     Mead,    5 
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by  an  appropriate  proceeding  in  the  trial  court,  and  afterwards 
brought  up  before  the  appellate  court  by  certiorari,* 


Mich.  33;  Scribner  i.  Gay,  5  Mich. 
511;  Evans  v.  Norris,  6  Mich.  69; 
Thorn  V.  Wilson,  24  Ind.  323; 
Saxon  V.  State,  116  Ind.  6;  Worley  v. 
Shong,  35  Neb.  311;  Peters  f.  Fogarty 
(N.  J.  L.,  1893),  26  Atl.  Rep.  855; 
France  v.  Smith  (Iowa,  1893),  54  N. 
W.  Rep.  366;  Newlin  v.  Snyder,  78 
111.  528;  Neal  V.  Cowles,  71  N.  Car. 
266;  Hay  V.  Lewis,  39  Wis.  364. 

Nunc  pro  Tunc. — The  Supreme  Court 
has  no  power  to  amend  the  record  of 
the  trial  court  nunc  pro  tuftc  as  it  ap- 
pears in  the  transcript.  Gamble  v. 
Gibson,  83  Mo.  290;  People  v.  Grand 
Rapids,  etc..  Road  Co.  (Mich.,  1887), 
7  West.  Rep.  852. 

Matters  Occurring  in  Supreme  Court. — 
And  it  cannot  therefore  interpolate 
into  the  record  matters  occurring  in 
the  Supreme  Court,  such  as  an  order 
granting  a  rehearing.  Rogers  v.  Ten- 
nant,  45  Cal.  184. 

Motion  for  New  Trial. — A  statement 
on  a  motion  for  a  new  trial  cannot  be 
so  amended  on  appeal  as  to  remove  a 
variance  between  an  allegation  of  the 
complaint  and  a  copy  of  an  ordinance 
in  the  motion.  Santa  Barbara  v. 
Eldred  (Cal.,  1892),  30  Pac.  Rep.  562. 

Venue  Changed.  —  Where  the  venue 
has  been  changed,  an  order  on  the 
clerk  of  the  original  trial  court  to 
make  a  corrected  return  is  unavailing. 
The  clerk  is  powerless  to  regain  pos- 
session of  the  record  make  proper 
return.  Hyde  v.  Gleichman,  41  Wis. 
517;  Haas  V.  Weinhagen,  30  Wis.  326. 

1.  Hughes  V.  Stanley,  45  Iowa  622; 
Brier  v.  Chicago,  etc.,  R.  Co.,  66 
Iowa  602;  Mahaffy  v.  Mahaffy,  63 
Iowa  55;  Price  v.  Pittsburgh,  etc.,  R. 
Co.,  40  ■111.  44;  Illinois  Cent.  R.  Co.  v. 
Garish,  40  111.  70;  Ballance  v.  Leon- 
ard, 40  111.  72;  Wilder  v.  House,  40 
111.  92;  Beese  v.  Becker,  51  111.  82; 
Underwood  v.  Hossack,  40  111.  98; 
Lytle  V.  Lytle,  37  Ind.  281;  Thorn  v. 
Wilson,  24  Ind.  323;  Lindsey  v.  Hen- 
derson, 27  Miss.  502. 

Production  of  Originals. — The  appel- 
late court  cannot  amend  the  record, 
although  the  original  papers  are  pro- 
duced in  the  appellate  court  to  show 
the  desired  amendment.  Illinois  Cent. 
R.  Co.  V.  Garrish,  40  111.  70. 

Thus  a  mistake  in  a  recital  of  the 
record  as  to  the  date  of  service  of 
notice  of  appeal  must  be  corrected  in 


the  trial  court.     Brier  v.  Chicago,  etc., 
R.  Co.,  66  Iowa  602. 

Omitted  Papers. — The  appellate  tri- 
bunal cannot  make  omitted  papers 
part  of  the  record.  Saxon  v.  State, 
116  Ind.  6. 

Omitted  Evidence. — Nor  can  it  make 
omitted  evidence  a  part  of  the  record 
or  bill  of  exceptions.  Saxon  v.  State, 
116  Ind.  6. 

Filing  Pleadings  on  Appeal. — The  ap- 
pellate court  will  not  allow  pleadings 
to  be  filed  therein  in  the  first  instance, 
even  if  necessary  to  the  decision  of 
the  question.  Eaton  v.  Patchin,  20 
Wis.  485. 

Lost  Affidavit.  —  In  Richardson  v. 
State,  72  Ind.  424,  an  appellant  was 
allowed  to  substitute  in  a  circuit  court 
a  lost  affidavit  of  appeal  filed  in  the 
justice's  court  by  a  copy  sworn  to  by 
the  same  person,  and  shown  by  com- 
parison with  the  copy  of  the  original 
in  the  transcript  of  the  justice  to  be 
exact. 

Limitation  of  Amendment. — The  rec- 
ord on  appeal  cannot  be  so  amended 
as  to  change  the  question  presented 
to  the  trial  court.  Whitman  v.  Weller, 
39  Ind.  515. 

Effect  of  Amendment. — The  effect  of 
the  amendment  ttuitc  pro  tunc  in  the 
trial  court  is  to  make  the  amended 
record  the  only  record  reviewable  by 
the  appellate  court.  It  is  as  though 
the  defect  remedied  had  never  existed. 
Adams  v.  Higgins,  23  Fla.  33. 

Review  of  the  Proceeding  to  Amend. 
— But  while  the  appellate  court  has 
no  power  to  amend  the  record  of  the 
trial  court  by  original  action,  it  may 
review  on  appeal  the  action  of  the 
trial  court  upon  the  motion  to  amend; 
and  where  it  appears  that  its  action  is 
so  manifestly  prejudicial  to  appellant 
as  to  deprive  him  of  a  substantial  and 
material  element  of  the  record  on  ap- 
peal, the  ruling  will  be  reversed  and 
the  correction  directed  to  be  made. 
Pleyte  v.  Pleyte,  15  Colo.  47;  Blizzard 
V.  Blizzard,  40  Ind.  344;  Herman  v. ' 
Paris,  81  Cal.  625;  Steiner  z*.  Steiner, 
49  Iowa  70;  Stepp  z/.  National  L.,  etc., 
Assoc,  37  S.  Car.  417;  James  v.  Work 
(Supreme  Ct.),  22  N.  Y.  Supp.  123. 
See  Amendments  of  Trial  Court  /Records. 

The  record  on  appeal  from  a  refusal 
to  correct  constitutes  part  of  the  orig- 
inal transcript  in  the  cause  appealed. 
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Amendment  while  Appeal  Pending, — The  trial-court  record  may  be 
amended  during  the  pendency  of  an  appeal,*  and  where  properly 
brought  up  by  certiorari  such  amendment  will  be  recognized.* 

Time. — Reasonable  time  will  be  allowed,  on  proper  application, 
to  make  application  for  correction  in  the  trial  court.' 

Lost  Papers. — Lost  records  in  the  cause  cannot  be  supplied  in  the 
appellate  court  by  sworn  copy,*  or  by  afifidavits.*  An  appro- 
priate proceeding  must  be  taken  in  the  trial  court  to  prove  and 
substitute  copies  of  such  lost  papers.®     They  can  be  made  part 


It  should  not  be  brought  up  in  a  sepa- 
rate proceeding.  Jelley  v.  Gaff,  56 
Ind.  331;  Pleyte  v.  Pleyte,  14  Colo. 
595;  Pleyte  v.  Pleyte,  15  Colo.  47; 
Wolfley  V.  Lebanon  Min.  Co.,  3  Colo. 
296;  Knox  V.  McFerran,  4  Colo.  348. 

Unless  an  appeal  is  taken  from  a 
trial-court  correction  nunc  pro  tunc, 
the  correctness  of  the  amended  tran- 
script cannot  be  impugned.  Lee 
Chuck  V.  Quan  Wo  Chong  Co.,  81 
Cal.  222. 

Michigan. — Where  mistakes  in  the 
record  are  injurious  to  appellant,  the 
appellate  court  will  issue  a  mandamus 
to  compel  the  trial  judge  to  amend  it 
so  as  to  accord  with  the  facts,  where 
he  refuses  otherwise.  Sweetzer  v. 
Mead,  5  Mich.  33;  Scribner  v.  Gay,  5 
Mich.  511;  Evans  v.  Norris,  6  Mich. 
69. 

1.  Alabama. — Cunningham  v.  Fon- 
taine, 25  Ala.  648;  Moore  v.  Home,  5 
Ala.  234;  Brown  v.  Torver,  Minor 
(Ala.)  370;  Evans  v.  St.  John,  9  Port. 
(Ala.)  187;  Hefflin  v.  McMinn,  2  Stew. 
(Ala.)  492;  Harris  v.  Martin,  39  Ala. 
556;  Ware  v.  Brewer,  34  Ala.  114. 

Florida. — Stephens  v.  Bradley,  23 
Fla.  394;  Temple  z/.  Florida  Land,  etc., 
Co.,  23  Fla.  59. 

Illinois. — Grassly  v.  Adams,  71  111. 
550;  Hawes  v.  Hawes,  33  111.  286; 
O'Conner  v.  Wilson,  57  III.  226;  Genoa 
V.  Van  Alstine,  108  111.  555. 

Iowa. — Becker  v.  Becker,  50  Iowa 
139;  State  V.  Dillard,  52  Iowa  749; 
Mahaffy  v.  Mahaffy,  63  Iowa  55; 
Maxon  v.  Chicago,  etc.,  R.  Co.,  67 
Iowa  226;  Buckwalter  v.  Craig,  24 
Iowa  215. 

North  Carolina. — State  v.  Farrar, 
104  N.  Car.  702. 

The  trial  court  in  a  chancery  case 
may  therefore  perfect  the  record  after 
an  appeal  has  been  taken,  by  giving 
a  certificate  of  evidence.  Goff  v. 
Hawkeye  Pump,  etc.,  Co.,  62  Iowa 
691. 


2.  Cunningham  v.  Fontaine,  25  Ala- 
648;  Moore  v.  Horn,  5  Ala.  234. 

Effect  of  Amendment. — The  effect  of 
the  amendment  of  the  record  in  the 
trial  court  is  to  make  the  amended 
record  the  only  record.  It  is  as 
though  the  defect  remedied  had  never 
existed.     Adams  v.   Higgins,  23  Fla. 

33- 

3.  France  v.  Smith  (Iowa,  1893),  54  N. 
W.  Rep.  366;  Reynolds  v.  Sutliff,  71 
Iowa  549;  Boyd  v.  Hawkins,  59  Miss. 
325- 

Or  to  supply  lost  papers.  Boyd  v. 
Hawkins,  59  Miss.  325. 

4.  Corbitt  v.  Bauer,  10  Oregon  340; 
Tomlinsonz'.  Funston,  i  Greene  (Iowa) 

544- 

5.  Morris  v.  Steele,  62  Iowa  228. 

6.  Cummings  v.  Rogers,  36  Minn. 
317;  DeWolfe  v.  Taylor,  71  Iowa  648; 
Morris  v.  Steele,  62  Iowa  228;  John- 
son V.  Christian,  125  U.  S.  642;  Conti- 
nental L.  Ins.  Co.  V.  Rhoads,  119  U. 
S.  237;  Halsted  v.  Buster,  irg  U.  S. 
341;  Everhart  v.  Huntsville  Female 
College,  120  U.  S.  223;  Menard  v. 
Goggan,  121  U.  S.  253;  Burkam  v. 
McElfresh,  88  Ind.  223;  Corbitt  v. 
Bauer,  10  Oregon  340;  Buckman 
V.  Whitney,  28  Cal.  557. 

Or  compel  their  production.  Mont- 
gomery V.  Gorrell,  49  Ind.  230. 

Continuance. — Where  the  original 
record  of  the  trial  court  has  been  lost, 
the  appellate  court  will  docket  and 
continue  the  appeal,  to  afford  appel- 
lant reasonable  time  to  make  substitu- 
tion.    Boyd  V.  Hawkins,  59  Miss.  325. 

Lost  Pleadings. — A  paper  furnished 
the  clerk  by  counsel  without  leave  of 
court  as  a  substitute  for  lost  pleadings 
is  no  part  of  the  record.  Burkam  v. 
McElfresh,  88  Ind.  223. 

Lost  pleadings  cannot  be  substituted 
in  the  appellate  court  in  the  first  in- 
stance. Tomlinson  v.  Funston,  i 
Greene  (Iowa)  544. 

Jurisdictional    Papers. — Where    por- 
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of   the   original    transcript    by    order    of    the    appellate   court 
alone.* 

(2)  Of  Transcript. — The  appellate  court  has  no  power  to  sub- 
stanflfcilly  amend  the  transcript  by  a  direct  proceeding.*  It  may 
disregard  purely  immaterial  errors  therein,*  and  disregard  or 
strike  out  matters  improperly  included.* 

(3)  By  Stipulation. — The  record  may  be  amended  by  agreement 
of  counsel  in  order  to  present  on  appeal  the  same  case  decided  in 


tions  of  the  record  are  lost,  copies  of 
every  paper  and  pleading  requisite  to 
confer  jurisdiction  on  both  the  original 
and  appellate  tribunals  to  properly 
hear  and  determine  the  cause  must  be 
supplied  below.  Wolf  v.  Smith,  6 
Oregon  73. 

1.  Buckman  v.  Whitney,  28  Cal. 
555;  Buckman  v.  Whitney,  24  Cal. 
267. 

2.  Ellis  V.  McKinley,  33  Tex.  675; 
Ford  V.  McBryde,  45  Tex.  499;  State 
V.  Hodges,  25  Tex.  63;  Denny  v. 
Pironi,  141  U.  S.  121;  Continental  L. 
Ins.  Co.  V.  Rhoads,  119  U.  S.  237; 
Halsted  v.  Buster,  119  U.  S.  341;  State 
V.  Gibbs,  10  Mont.  212. 

This  proposition  follows  logically 
from  the  principle  that,  as  the  tran- 
script is  and  must  be  a  mere  copy  of 
the  record  below,  its  original  must  be 
first  amended  and  the  amendment  cer- 
tified up. 

On  Chancery  Appeal. — On  appeal  in 
chancery  the  appellate  court  allowed 
an  amendment  of  the  transcript  where 
a  certified  copy  of  an  answer  was  filed 
with  a  petition  for  rehearing,  showing 
that  in  the  clerk's  transcript  a  denial 
in  the  answer  below  appeared  as  an 
admission.  Gage  v.  Schmidt,  104  111. 
106. 

Amendment  of  Misnomer. — In  Fink  v. 
Schroyer,  18  111.  416,  it  was  held  that  a 
mistake  in  the  names  of  parties  in  a 
part  of  the  record  might  be  corrected 
in  the  appellate  court  by  the  aid  of 
another  part  of  the  same  record. 

To  Show  Jurisdiction. — An  amend- 
ment of  the  record  to  show  jurisdic- 
tion in  the  trial  court  must  be  made 
below,  and  not  in  the  transcript. 
Denny  v.  Pironi,  141  U.  S.  121. 

U.  8.  Courts. — Where  the  suit  is  based 
on  diverse  citizenship  the  jurisdictional 
facts  may  appear  in  any  part  of  the 
record.  Denny  v.  Pironi,  141  U.  S. 
121. 

Where  Eecord  Entry  Incorrect.  — 
Where  the  transcript  correctly  copies 


the  record,  but  the  record  entry  is  in- 
correct, the  appropriate  remedy  is  to 
apply  to  the  trial  court  for  a  nunc  pro 
tunc  order  of  correction.  State  v. 
Hopewell,  35  Neb.  822. 

Exceptions. — Exceptions  not  filed  in 
time  below  cannot  be  inserted  in  the 
record  on  appeal.  State  v.  Scheper 
(S.  Car.,  1890),  II  S.  E.  Rep.  623.  See 
article  Bills  of  Exceptions. 

3.  Ford  V.  McBryde,  45  Tex.  499; 
Ellis  V.  McKinley,  33  Tex.  675;  Hill  v. 
Robeson,  2  Smed.  &  M.  (Miss.)  541; 
Mason  v.  O'Brien,  42  Miss.  420;  Baker 
V.  Chatfield,  23  Fla.  62. 

Illustration. — As  "that"  manifestly 
intended  for  "than."  Ford  v.  Mc- 
Bryde, 45  Tex.  499. 

But  it  cannot  make  a  substantial  al- 
teration in  the  language  of  a  tran- 
script to  make  it  sensible.  Ellis  v. 
McKinley,  33  Tex.  675. 

Where  clerical  errors  are  not  cor- 
rected before  decision  they  cannot  be 
corrected  at  all.  State  v.  Hodges,  25 
Tex.  Supp.  63. 

4.  Castro  v.  lilies,  11  Tex.  39;  May- 
all  V.  Burke.  10  Minn.  285;  Robinson 
V.  Bartlett,  11  Minn.  410;  Longworth 
V.  Higham,  89  Ind.  352;  Gulf,  etc.,  R. 
Co.  V.  Booton  (Tex.  App.,  1891),  15  S. 
W.  Rep.  909. 

As  where  they  are  obviously  im- 
proper or  superfluous  on  their  face. 
Longworth  v.  Higham,  89  Ind.  352. 

Striking  out  Duplicates. — Duplicates 
of  the  same  matter  will  be  stricken 
out  on  motion.  Castro  v.  lilies,  11 
Tex.  39. 

So  also  papers  not  shown  by  the 
record  to  have  been  filed  below.  May- 
all  V.  Burke,  10  Minn.  285. 

Or  proceedings  certified  by  a  referee: 
improperly  embraced  in  the  record 
proper.  Robinson  v.  Bartlett,  11 
Minn.  410. 

In  Sutton  V.  Symons,  97  Cal.  475,  it 
was  held  that  improper  matters  in  the 
transcript  should  be  disregarded,  not 
stricken  out. 
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the  trial  court,*  but  not  to  present  a  different  case^  or  contradict 
the  record.* 

n.  Certiorari — (i)  In  General. — Where  the  record  is  substan- 
tially deficient,  the  party  seeking  its  completion  must  suggest  the 
diminution  and  apply  for  a  writ  of  certiorari.*  See  article 
Certiorari. 

1.  Philadelphia,  etc.,  R.  Co.  v.  Ship- 
ley, 72  Md.  95;  Parrish  v.  State,  14 
Md.  247;  Johnston  v.  Thomas,  6  Ind. 
456;  Armstrong  v.  Hagerstown  Coun- 
cil, 32  Md.  54;  Truitt  v.  Truitt,  38  Ind. 
16;  Smith  V.  St.  Louis,  etc.,  R.  Co.,  91 
Mo.  61;  McDonald  v.  Lewis,  42  Mich. 

135- 

Contra. — In  Oder  v.  Com.,  80  Ky. 
532,  it  was  denied  that  the  transcript 
on  appeal  could  be  amended  by  con- 
sent. See  also  Harding  v.  Brophy, 
133  111.  39. 

2.  Philadelphia,  etc.,  R.  Co.  v. 
Shipley,  72  Md.  95;  Harding  v.  Brophy, 
133  111.  39;  Lane  v.  Doe,  4  111.  238;  La- 
grange V.  Newman,  35  Ind.  10;  Whit- 
man V.  Weller,  39  Ind.  515;  American 
Ins.  Co.  V.  Schroeder,  21  Minn.  331; 
Ecton  V.  Louisville,  14  Ky.  L.  J.  170. 

As  that  evidence  in  another  case  be- 
tween different  parties  shall  be  consid- 
ered. Ecton  V.  Louisville,  14  Ky.  L. 
J.  170. 

It  is  not  proper  practice  to  refer  the 
appellate  court  to  the  transcript  in 
another  cause,  even  by  stipulation  of 
counsel.  Spangler  v.  San  Francisco, 
84  Cal.  12. 

Parties  cannot,  therefore,  present 
by  agreement  a  different  question 
from  that  presented  below, Whitman  v. 
Weller,  39  Ind.  515;  or  make  papers  a 
part  of  the  record  not  properly  such 
below,  Lane  v.  Doe,  4  111.  238. 
Missouri — Correction  by  Stipulation. — 
fnder  the  practice  of  Missouri  a  party 
lay  correct  the  transcript  on  appeal 
)y  stipulation  with  his  adversary  as  to 
corrections  or  omissions.  Smith  v.  St. 
|Louis,  etc.,  R.  Co.,  91  Mo.  61. 

Written  Agreement  of  Facts. — In 
|Black  V.  Howell,  56  Iowa  630,  it  was 
leld  that  where  a  case  was  heard 
ipon  a  written  agreement  of  facts 
signed  by  the  parties,  and  duly  filed 
fith  the  clerk  as  part  of  the  record,  it 
[was  properly  included  in  the  tran- 
script without  a  bill  of  exceptions. 

3.  People  V.  Wabash,  etc.,  R.  Co., 
\\\  111.  App.  512;  Mvers  v.  Manny,  63 
Mil.  211. 

Under  the  practice  of  Calif ornia  par- 
ities may  stipulate  as  to  the  correctness 


of  the  transcript,  and  such  stipulation 
wil!  waive  all  technical  objections. 
Boyd's  Estate,  25  Cal.  511;  St.  John  ». 
Kidd,  26  Cal.  263. 

The  object  of  the  rule  is  to  allow 
all  matter  not  affecting  the  points  in 
controversy  to  be  omitted.  Boyd's 
Estate,  25  Cal.  511. 

Such  stipulation  is  a  substitute  for 
the  clerk's  certificate  that  papers  in 
the  transcript  or  annexed  thereto  are 
true  copies.  Todd  v.  Winants,  36  Cal. 
129. 

The  stipulation  must  be  signed  by 
all  the  parties  or  their  representatives. 
Medbury's  Estate,  48  Cal.  83. 

But  objections  of  the  appellee  to  the 
sufficiency  of  the  transcript  to  present 
error  affirmatively  are  not  waived  by 
a  stipulation  as  to  its  correctness. 
Todd  V.  Winants,  36  Cal.  129. 

Entire  Transcript  cannot  be  Supplied. 
— But  parties  cannot  by  agreement 
supply  the  entire  transcript  where 
none  has  been  filed.  Molandin  v. 
Colorado  Cent.  R.  Co.,  3  Colo.  174; 
Webster  v.  Stadden,  8  Wis.  227;  nor  a 
bill  of  exceptions  where  it  is  entirely 
lacking,  McKenzie  v.  Ballard,  14 
Colo.  428;  Molandin  v.  Colorado  Cent. 
R.  Co.,  3  Colo.  173;  Denver  v.  Capelli, 
3  Colo.  235;  Ross  V.  Duggan,  5  Colo. 
85. 

Stipulations  of  parties  cannot  take 
the  place  of  a  special  verdict  of  the 
jury  or  a  special  finding  of  facts.  Glenn 
V.  Fant,  134  U.  S.  398. 

Missouri. — It  is  held  in  Missouri 
that  a  statement  and  brief  on  appeal 
cannot  be  waived  by  stipulation  of 
counsel.  Diss  v.  Frank,  52  Mo.  551; 
Snyder  v.  Hopkins,  39  Mo.  418;  Mister 
V.  Corrigan,  17  Mo.  App.  510;  State  v. 
Burns,  14  Mo.  App.  581. 

Waiver. — A  writ  of  certiorari  will 
not  be  awarded  to  bring  up  amend- 
ments made  after  errors  assigned. 
O'Flynn  v.  Holmes,  7  Mich.  454; 
O'Flynn  v.  Eagle,  8  Mich.  136. 

4.  California. — Sharon  v.  Sharon,  79 
Cal.  633. 

Illinois. — Toledo,  etc.,  R.  Co.  v. 
Chenoa,  43  111.  209. 

Indiana. — Du    Souchet    v.   Dutcher, 
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Appellant  not  in  Fault— Louisiana. — Where  the  incompleteness  of  the 
transcript  is  due  to  the  fact  that  original  papers  have  been  lost,  or 
is  the  sole  fault  of  the  clerk  or  appellee,  the  case  will  be  re- 
manded for  new  trial.* 

If  the  certificate  of  the  clerk  is  proper,  and  the  appellee  claims 
that  evidence  has  been  omitted,  he  must  move  for  certiorari.* 


113  Ind.  249;  Sumner  v.  Goings,  74 
Ind.  293;  Kesler  v.  Myers,  41  Ind. 
573;  Hall  V.  Durham,  113  Ind.  327; 
Miller  v.  Shriner,  87  Ind.  141. 

Missouri. — Beck  v.  Dowell,  iii  Mo. 
509;  Bryson  v.  Johnson  County,  100 
Mo.  76;  State  v.  Daugherty,  59  Mo. 
104;  State  V.  Van  Zant,  71  Mo.  541; 
Dameron  v.  Harvey,  23  Mo.  App. 
197. 

Nebraska. — Worley  v.  Shong,  35 
Neb.  311. 

Texas. — Hipp  v.  Bissell,  3  Tex.  18; 
Martin  v.  State,  16  Tex.  240. 

United  States. — Fowler  v.  Lindsey. 
3  Dall.  (U.  S.)  411;  U.  S.  V.  Adams,  9 
Wall.  (U.  S.)66i. 

"Where  a  party  claims  that  any 
paper  belonging  to  the  files  of  a  cause 
in  the  court  below,  by  mistake  or  other- 
wise, has  been  improperly  or  erro- 
neously copied  into  the  transcript,  such 
original  paper  can  only  be  brought 
here"  by  certiorari.  Du  Souchet  v. 
Dutcher,  113  Ind.  249. 

Certiorari  the  Only  Bemedy. — The  ver- 
ity of  the  record  cannot  be  main- 
tained except  by  a  suggestion  of  the 
diminution  of  the  record  and  an  ap- 
plication for  certiorari  to  send  up  a 
more  perfect  transcript.  Hepp  v. 
Bissell,  3  Tex.  18;  Martin  v.  State,  16 
Tex.  240. 

On  Appeal  from  a  Justice's  Court. — 
Where  a  justice  of  the  peace  fails  to  re- 
turn the  appeal  papers  within  the  pre- 
scribed time,  he  maybe  required  to  do 
so  by  certiorari.  Pierce  v.  Pierce,  4 
Sneed  (Tenn.)  81. 

Quasi-Judicial  Bodies. — Certiorari  is 
the  proper  remedy  to  correct  the  rec- 
ord on  appeals  from  y«aj?-judicial 
bodies.     Sowle  v.  Cosner,  56  Ind.  276. 

Omissions. — The  appellate  court  will 
not  dismiss  the  appeal  or  strike  the 
cause  from  the  files  on  motion  of  ap- 
pellee because  the  transcript  omits 
material  portions  of  the  record. 
Where  not  perfected,  the  omissions 
of  the  record  will  be  considered  in 
the  determination  oi  the  cause. 
Weider  v.  Overton,  47  Iowa  538; 
Miller  v.  Shriner,  87  Ind.  141;    Powell 


V.  Binger,  91  Ind.  64;  Hall  v.  Dur- 
ham, 113  Ind.  327;  Stafford  v.  Har- 
per, 32  La.  Ann.  1076;  Hoskin  v. 
Fisher,  125  U.  S.  217;  The  Ethel,  31 
Fed.  Rep.  576. 

Louisiana. — Under  the  practice  of 
Louisiana  the  appeal  will  be  dismissed 
upon  motion  of  appellee  if  the  tran- 
script clearly  does  not  contain  all  the 
evidence  and  appellant  does  not  apply 
for  certiorari,  Clew's  Succession,  18 
La.  Ann.  229;  Clarke  v.  Gormley,  16 
La.  Ann.  40;  Radovich  v.  Frigerio,  27 
La.  Ann.  68;  Charbonnet  v.  Du- 
passeur,  27  La.  Ann.  105;  Ruleff 
V.  Nugent,  21  La.  Ann.  299;  al- 
though the  clerk's  certificate  is 
regular,  the  diminution  being  evi- 
dent. Hall  V.  Beggs,  17  La.  Ann.  130; 
unless  the  appellant  shows  clearly  that 
it  was  not  due  to  any  neglect  of 
his  duty  in  the  premises,  Clarke  v. 
Gormley,  16  La.  Ann.  40. 

Where  the  record  contains  a  bill  of 
exceptions  it  will  be  examined,  al- 
though the  clerk  does  not  certify  that 
it  contains  all  the  evidence.  Mar- 
tin V.  Blanchin,  16  La.  Ann.  84. 

1.  Abat  V.  Harris,  16  La.  Ann.  183; 
Stafford  v.  Harper,  32  La.  Ann.  1076; 
Barrow  v.  Landry,  12  La.  Ann.  83; 
Evins  V.  Murphy,  11  Rob.  (La.)  477; 
Sheean's  Succession,  18  La.  Ann. 
278;  State  V.  Clinton,  28  La.  Ann.  52; 
Merchand  v.  Coyle,  181  La.  Ann.  483; 
Golding  V.  Petit,  20  La.  Ann.  505; 
Hagan  v.  Gaunt,  15  La.  Ann.  63;  Mul- 
ligan V.  New  Orleans,  22  La.  Ann.  11; 
Meyer  v.  Dupree,  25  La.  Ann.  216; 
Smith  V.  Morrison,  21  La.  Ann.  135. 

2.  Choppin  v.  Wilson,  27  La.  Ann. 
444. 

Fault  of  Clerk. — When  the  diminu- 
tion suggested  is  a  defective  certifi- 
cate of  the  clerk  the  appeal  cannot  be 
dismissed,  as  the  appellant  is  not  re- 
sponsible therefor.  Rev.  Stat.  La. 
36;  Lewis  V.  Peterkin,  39  La.  Ann. 
781;  Flint  V.  Peck,  22  La.  Ann.  246; 
Baltimore  v.  Parlange,  25  La.  Ann. 
336;  Burton  v.  Hicks,  27  La.  Ann. 
507;  Stafford  v.  Harper,  32  La.  Ann. 
1076. 
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Character  of  Writ. — The  writ  of  certiorari  is  an  auxiliary  writ.*  It 
is  issuable  out  of  the  appellate  court  to  bring  up  the  record  of  the 
trial  court  as  it  exists  in  fact,*  and  to  supply  all  material  omis- 
sions in  the  transcript  on  appeal.' 

(2)  When  Transcript  is  Void. — The  writ  will  only  be  granted 
where  there  is  a  record  before  the  appellate  court  to  amend."*  A 
paper  filed  as  a  transcript,  but  not  properly  authenticated  under 
seal  of  the  trial  court,  is  void,*  and  a  motion  to  strike  it  from  the 
docket  is  proper,  as  the  court  will  not  award  a  certiorari.® 

(3)  Discretionary. — The  applicant  is  not  entitled  to  the  writ  as 
a  matter  of  right.'  Its  grant  is  entirely  within  the  discretion  of 
the  appellate  court.®     But   as  the  writ  is  remedial  in  its  nature. 


Amending  a  Pending  Appeal. — Certi- 
orari is  proper  where  an  amendment 
has  been  made  below  since  filing  the 
transcript.  James  v.  Hughill,  3  111. 
361;  Hunter  v.  Sherman,  3  111.  539. 

Papers  Improperly  Included.:— The  writ 
of  certiorari  is  equally  applicable 
where  the  transcript  contains  papers 
not  a  proper  part  of  the  record  below. 
Holmes  v.  Parker,  2  111.  567;  Illinois 
Cent.  R.  Co.  v.  Garish,  40  111.  70. 

When  Issuable  to  Judge  Below. — Cer- 
tiorari is  the  proper  form  of  proceed- 
ing to  compel  the  trial  judge  to  in- 
corporate assignments  of  error,  the 
charge,  and  instructions  given  or  re- 
fused, in  the  case  on  appeal,  Lowe 
V.  Elliott,  107  N.  Car.  718;  or  to  bring 
up  special  instructions,  Bracken  v. 
State,  29  Tex.  App.  362. 

California — Exhibits. — Where  exhib- 
its are  referred  to  in  a  statement  on  a 
motion  for  new  trial,  but  omitted  from 
the  transcript,  the  statement,  where 
part  of  the  record  proper,  will  not 
be  struck  out,  but  certiorari  will  be 
granted  to  bring  up  the  exhibits. 
Sharon  v.  Sharon,  79  Cal.  633. 

In  Trial  Court. — The  amendment 
must  be  made  in  the  trial-court  record 
before  certiorari  can  issue,  as  until 
then  there  is  nothing  to  certify  up. 
Townsend  v.  Jeffries,  24  Ala.  329. 

Opinion. — Where  the  opinion  of  the 
court  below  is  properly  a  part  of  the 
record,  a  certiorari  will  properly  issue 
to  bring  it  up.  Olds  v.  Sargent, 
Minor  (Ala.)  320. 

1.  State  V.  Tingler,  32  W.  Va.  548, 
Hudgins  v.  Kemp,  18  How.  (U.  S  ) 
530;  Missouri,  etc.,  R.  Co.  v.  Dins- 
more,  108  U.  S.  30;  People  V.  Teaguc, 
106  N.  Car.  571.  See  article  Cer- 
tiorari. 

Correction  of  Trial-court  Becord. — The 


writ  of  certiorari  cannot  therefore  be 
used  to  correct  the  record  in  the  trial 
court.  State  v.  Tingler,  32  W.  Va. 
548. 

Where  the  original  record  is  defec- 
tive it  should  be  first  corrected  in  a 
proper  proceeding  below.  State  v. 
Tingler,  32  W.  Va.  548;  State  v.  Vest, 
21  W.  Va.  796;  Bias  v.  Floyd,  7  Leigh 
(Va.)  647. 

2.  State  V.  Tingler,  32  W.  Va.  548. 

3.  State  V.  Tingler,  32  W.  Va.  548; 
State  V.  Williams,  14  W.  Va.  869; 
Shifflet  V.  Com.,  14  Gratt.  (Va.)  652. 

Extent  of  Kemedy. — The  character  of 
the  defects  in  the  transcript  does  not 
matter.  The  writ  is  the  proper  rem- 
edy to  supply  any  and  all  omitted 
portions  of  the  original  record.  State 
V.  Tingler,  32  W.  Va.  548. 

4.  Cowhick  V.  Gunn,  3  111.  418. 

5.  Cowhick  V.  Gunn,  3  111.  418; 
Morse  v.  Williams,  5  111.  285;  Mason 
V.  Gibson,  13  111.  App.  463;  Wagenor 
V.  Richards,  14  111.  App.  389. 

6.  Morse  v.  Williams,  5  111.  285; 
Wagenor  v.  Richards,  14  111.  App. 
^89. 

Alterations. — Where  the  transcript 
was  altered  by  counsel  for  a  party  be- 
fore it  was  signed,  but  without  wrong- 
ful intent,  parties  will  be  left  to  cer- 
tiorari for  correction.  Montgomery 
V.    Gorrell,  49  Ind.  230. 

7.  State  7/.  Orrick,  106M0.  iii;  Bar- 
nard V.  Gantz,  69  Hun  (N.  Y.)  104; 
State  V.  Preston,  104  N.  Car.  733; 
Adams  v.  Horsefield,  14  Ala.  223. 

Duty  of  Appellant. — Since  it  is  the 
duty  of  the  appellant  to  see  that  a  cor- 
rect transcript  is  furnished,  he  is  not 
entitled  to  certiorari  to  complete  it  as  a 
matter  of  right.  Adams  i/.  Horsefield, 
14  Ala.  223. 

8.  State   V.    Orrick,    106    Mo.     iii; 
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the  application  will  usually  be  granted,*  unless  the  amendment 
of  the  transcript  sought  is  obviously  immaterial,*  or  clearly  useless 
to  affect  the  decision  of  the  case.'  Where  it  is  apparent  that  the 
appeal  is  entirely  destitute  of  merit,  the  writ  will  be  denied.* 

Imposition  of  Terms. — As  it  is  discretionary  with  the  appellate 
court  to  grant  certiorari,  it  may  impose  terms  on  the  appellant  as 
a  condition  precedent.' 

(4)  Prompt  Application  Required. — The  appellant  must  show 
that  he  has  applied  without  unreasonable  delay.®     The  applica- 


Hurt  V.  State,  26  Ind.  100;  Gatling  v. 
Newell,  12  Ind.  116;  Jones  z/.  Van  Pat- 
ten, 3  Ind.  107;  Songer  v.  Walker,  i 
Blackf.  (Ind.)  251;  Barnard  v.  Gantz, 
69  Hun  (N.  Y.)  114;  State  v.  Preston, 
104  N.  Car.  733. 

Parties  must  make  the  motion  for 
certiorari  from  their  own  judgment. 
The  appellate  court  cannot  with  pro- 
priety make  any  suggestions  to  coun- 
sel as  to  the  state  of  the  record. 
Kesler  v.  Myers,  41  Ind.  543. 

1.  Reed  v.  Curry,  40  111.  73. 

2.  Reed  v.  Curry,  40  III.  73;  Las 
Animas  County  v.  Bond,  3  Colo.  222; 
Porter  v.  Western  N.  Car.  R.  Co.,  97 
N.  Car.  63;  State  v.  Shelton,  3  Stew. 
(Ala.)  343. 

■  When  not  obvious  on  its  face,  the 
materiality  of  the  defect  will  not  gen- 
erally be  inquired  into.  Reed  v. 
Curry,  40  111.  73. 

3.  Willis  V.  Chambers,  8  Tex.  150; 
Boler  V.  Day,  16  La.  251;  Roberts  v. 
Benton,  i  Rob.  (La.)  100;  Dorsey  v. 
Harding,  i  Rob.  (La.)  133;  Clark  v. 
Laidlaw,  4  Rob.  (La.)  380;  Thayer  v. 
Littlefield,  5  Rob.  (La.)  152;  Evins  v. 
Murphy,  11  Rob.  (La.)  477;  Barrow  w. 
Landry,  12  La.  Ann.  83;  Agricultural 
Bank  v.  Alexander,  i  La.  Ann.  246; 
Lyons  v.  Andrews,  5  La.  Ann.  602. 

As  where  it  is  not  within  the  power 
of  the  clerk  to  supply  the  defect. 
Beard  v.  Poydras,  13  La.  82;  Boler  v. 
Day,  16  La.  251;  because  original 
records  are  lost,  Boler  v.  Day,  16  La. 
251 ;  or  because  the  evidence  was  never 
committed  to  writing,  Roberts  v.  Ben- 
ton, I  Rob.  (La.)  100. 

Lonisiana. — Where  it  is  shown  that 
the  defect  in  the  record  cannot  be  sup- 
plied by  certiorari,  the  cause  will  be 
remanded.  Wilkinson  v.  Martin,  13 
La.  Ann.  479;  Connolly  v.  Martin,  12 
La.  .^nn.  80. 

Missouri. — Under  the  practice  of 
Missouri  the  original  papers  lost  out 
of  the  record  may  be  supplied  by  stip- 


ulation of  counsel  in  the  appellate 
court.  Dameron  v.  Harvey,  23  Mo. 
App.  198. 

If  they  cannot  agree,  appropriate 
proceedings  must  be  brought  to  supply 
the  record  below.  Dameron  v.  Harvey, 
23  Mo.  App.  198. 

Substitution  of  Lost  Papers. — Where  a 
writ  of  certiorari  would  be  unavailing 
because  original  papers  in  the  record 
have  been  lost,  the  appellate  court  will 
allow  them  to  be  supplied  by  stipula- 
tion of  counsel.  Dameron  v.  Harvey, 
23  Mo.  App.  198. 

If  unable  to  agree,  appropriate  pro- 
ceedings in  the  trial  court  must  be  re- 
sorted to.  Dameron  v.  Harvey,  23 
Mo.  App.  198. 

4.  Thorpe  v.  State  (Ga.,  1893),  17  S. 
E.  Rep.  693;  Jenkins  v.  State  (Ga. , 
1893),  17  S.  E.  Rep.  693;  State  v.  Pres- 
ton, 104  N.  Car.  733. 

Accordingly  a  submission  on  appeal 
will  not  be  set  aside  to  enable  a  party 
to  correct  the  record  where  it  could  not 
affect  the  result.  Thomas  v.  State,  91 
Ala.  59. 

6.  Garnet  v.  Mclntyre,  Dall.  (Tex.) 
607. 

As  payment  of  dosts.  Alabama 
State  Bank  v.  Simonton,  2  Tex.  531. 

But  where  a  complete  record  has 
been  brought  up  by  certiorari  the 
appeal  will  not  be  dismissed  because 
terms  have  not  been  complied  with. 
Alabama  State  Bank  v.  Simonton,  2 
Tex.  531. 

6.  Bell  V.  Bell,  4  La.  471 ;  Gregory 
V.  Slaughter,  19  Ind.  342;  Merrifield 
V.  Weston,  68  Ind.  78;  Warner  v. 
Campbell,  39  Ind.  410;  Bein  v.  Heath, 
142  U.  S.  704;  Curry  v.  Woodward,  50 
Ala.  258. 

When  the  application  is  delayed,  the 
appellant  should  account  for  it  by 
affidavit.     Bell  v.  Bell,  4  La.  471. 

In  Bein  v.  Heath,  142  U.  S.  704,  it 
was  held  that  the  application  for  cer- 
tiorari must  be  made  within  a  reason- 
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tion  will  not  be  granted  after  decision,*  nor  after  the  appeal  has 
been  dismissed,*  and  generally  not  after  argument,*  but  in  some 
cases  it  has  been  granted  after  submission  of  the  cause.* 


able  period  after  the  transcript  was 
printed,  and  counsel  had  had  oppor- 
tunity to  examine  it. 

1.  Pennsylvania  Co.  v.  Halderman. 
6g  Ind.  i8;  Gregory  v.  Slaughter,  19 
Ind.  342;  Devoss  v.  Jay,  14  Ind.  400: 
Chambers  v.  Hodges,  23  Tex.  104. 

When  Allowable. — But  it  has  been 
held  allowable  where  the  omitted  por- 
tion of  the  transcript  was  not  discov- 
ered until  the  cause  was  dismissed 
for  that  reason.  Harris  v.  Hopson,  5 
Tex.  529. 

Motion  for  Behearing.  —  Where  the 
appellant  proceeds  with  the  argument 
on  the  assumption  of  the  correctness 
of  the  record,  he  will  not  be  granted 
a  rehearing  in  order  to  amend  the 
record.  Marion  County  v.  Centre 
Tp.,  105  Ind.  422;  Warner  v.  Camp- 
bell, 39  Ind.  409;  Pittsburgh,  etc.,  R. 
Co.  V.  Van  Houten,  48  Ind.  90;  Cole 
V.  Allen,  51  Ind.  122;  State  v.  Terre 
Haute,  etc.,  R.  Co.,  64  Ind.  297;  Mirri- 
field  V.  Weston,  68  Ind.  70;  Lawrence 
County  V.  Hall,  70  Ind.  469;  Mansur 
V.  Churchman,  84  Ind.  573;  Robbins  v. 
Magee,  96  Ind.  174;  State  v.  Dixon,  97 
Ind.  125;  Porter  v.  Choen,  60  Ind. 
338;  Burgett  V.  Bothwell,  86  Ind.  153. 
"  It  is  not  the  practice  in  any  court 
to  allow  a  new  trial  or  a  rehearing, 
merely  that  the  party  may  amend  his 
pleadings  and  present  the  case  in  a 
new  form."  Warner  v.  Campbell,  39 
Ind.  409. 

And  where  a  rehearing  has  been 
granted,  a  motion  for  writ  of  certiorari 
will  not  be  granted  at  the  rehearing. 
Gatling  v.  Newell,  12  Ind.  116. 

Assignment  of  Errors. — A  rehearing 
will  not  be  granted  in  order  to  allow 
the  appellant  to  amend  his  assign- 
ment of  errors.  Robbins  v.  Magee, 
96  Ind.  175. 

Exercise  of  Discretion. — An  appel- 
late court  has,  however,  discretion- 
ary power  to  reopen  a  case  after  it 
has  pronounced  judgment,  allow  an 
amended  record  to  be  filed,  and  grant 
a  rehearing  therein.  Supreme  Lodge 
V.   Dalberg,  138  111.  510. 

After  motion  to  Dismiss. — But  appel- 
lant may  have  the  transcript  com- 
pleted after  a  motion  to  dismiss,  'vhere 
no  delay  is  occasioned.  Huyghe  v. 
Brinkman,  38  La.  Ann.  836. 


2.  Missouri  Pac.  R.  Co.  v.  Scott,  78 
Tex.  360;  Stanford  v.  Parker  (Ky., 
1891),  16  S.  W.  Rep.  26S;  Warren  v. 
Campbell  (C.  PI.),  14  N.  Y.  Supp. 
165. 

The  record  cannot  be  amended  after 
dismissal  of  the  case.  Missouri  Pac. 
R.  Co.  V.  Scott,  78  Tex.  360. 

Amendment  of  Beturn  of  Justice  of 
Peace. — A  return  of  a  justice  of  the 
peace  can  be  amended,  after  decision 
of  the  appeal,  to  show  a  fact  for 
whose  omission  the  case  was  ad- 
versely decided.  Warren  v.  Camp- 
bell (C.  PL),  14  N.  Y.  Supp.  165. 

3.  Boyer  v.  Boyer,  4  Wash.  80;  Gil- 
loutet  V.  Marcelin,  7  La.  Ann.  442; 
Levy  V.  Weber,  8  La.  Ann.  439;  An- 
derson V.  St.  Croix  Lumber  Co.,  47 
Minn.  25;  Haas  v'.  Kansas  City  R. 
Co.,  81  Ga.  792;  People  v.  O'Brien,  68 
Mich.  468;  Harrison  v.  Com.,  81  Va. 
491. 

.  In  Desmarais  v.  Board,  42  La.  Ann. 
799,  the  appellant  was  allowed  to 
amend  the  transcript  after  the  argu- 
ment had  begun,  where  it  appeared 
that  the  clerk's  certificate  was  com- 
plete and  calculated  to  mislead  the 
appellant.  To  the  same  effect, 
Troustine  v.  Ware,  38  La.  Ann.  779. 

Delayed  Objection.  —  But  where  the 
objection  to  the  record  is  not  made 
until  argument,  the  appellant  may, 
where  he  shows  surprise,  have  cer- 
tiorari. Quigley  v.  Campbell,  12  Ala. 
58. 

4.  Clark  v.  Wright,  67  Ind.  224; 
Pennsylvania  Co.  v.  Holderman,  69 
Ind.  18;  Warner  v.  Campbell,  39  Ind. 
410;  Judson  V.  Eslava,  Minor  (Ala.) 
71;  McDonald  v.  Gayle,  Minor  (Ala.) 
98;  Brown  v.  Torver,  Minor  (Ala.) 
370. 

"The  writ  of  certiorari  is  freely 
granted  by  this  court  on  a  proper  sug- 
gestion of  diminution  of  the  record 
at  any  time  before  the  cause  has  been 
submitted,  and  indeed  has  often 
been  allowed  after  the  submission  of 
the  cause."  Warren  v.  Campbell,  39 
Ind.  410. 

Waiver. — Objections  to  the  record  as 
defective  are  presumed  waived  unless 
made  before  the  cause  is  submitted  to 
t.he  appellate  court.  Chesapeake, 
etc.R.  Co.  V.  Hendricks,  88  Tenn.  720. 
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(5)  To  Whom  Granted. — The  writ  will  be  granted  to  either  the 
appellant  or  the  appellee  upon  proper  motion.*  The  court  will  not 
order  the  writ  of  its  own  motion,*  unless  to  inform  itself  for  the 
purpose  of  affirming  the  judgment.^ 

(6)  Application  and  Issua?ice. — The  Motion  for  certiorari  should  be 
in  writing,^  and,  where  so  made  and  properly  filed  by  the  clerk, 
may  be  acted  on  by  the  appellate  court  without  the  presence  of 
counsel.* 

Notice  of  tho  Motion  must  be  served  upon  the  adverse  party,®  and 
the  motion  must  clearly  show  that  the  claimed  omissions  are 
properly  a  part  of  the  record  below,''  and  at  least  prima-facie 
material.*^ 

Based  on  Affidayit. — Defects  in  the  transcript  on  appeal  are  never 
presumed,  but  must  be  shown  and  proved  before  the  appellate 
court.®      Where  the  diminution  suggested  is  obvious  on    mere 


In  Criminal  Case. — As  where  appel- 
lant on  conviction  attempts  to  take  ex- 
ception to  the  absence  of  an  indorse- 
ment of  appeal  on,a  warrant  of  a  jus- 
tice of  the  peace.  Harrison  v.  Com. ,  81 
Va.  491. 

Certiorari  to  Affirm. — Where  the  cer- 
tiorari is  sought  for  the  purpose  of 
affirming  the  judgment,  it  may  be 
awarded  without  a  showing,  and  even 
after  argument  on  errors  assigned. 
Judson  V.  Eslava,  Minor  (Ala.)  71. 

Louisiana. — Where  the  three  judicial 
days  within  which  the  appellant  may 
file  a  transcript  of  appeal  have  not 
expired,  the  appellate  court  will  grant 
a  certiorari  to  amend  the  record,  al- 
though the  cause  has  been  submitted. 
Lewis  V.  Peterkin,  39  La.  Ann.  781; 
Trudeau  v.  New  Orleans,  etc.,  R.  Co., 
15  La.  Ann.  717. 

1.  Dameron  v.  Harvey,  23  Mo.  App. 
198. 

2.  Robinson  v.  Varnell,  16  Tex.  382; 
Rohrbaugh  v.  Bennett,  30  W.  Va.  186. 

Contra. — In  Marcus  v.  State,  26  Ind. 
loi,  it  was  held  that  where  the  tran- 
script is  obviously  imperfect, the  appel- 
late court  may,  upon  its  own  motion, 
order  certiorari;  as  where,  in  a  crim- 
inal case,  it  appeared  that  the  infor- 
mation had  been  omitted  from  the 
transcript,   Marcus  v.   State,   26   Ind. 

lOI. 

The  applicant  must  be  a  party  to  the 
appeal  entitled  to  be  heard  before  the 
appellate  court.  State  v.  Chastain, 
104  N.  Car.  900. 

Where  the  applicant  had  filed  no  as- 
signment of  errors  and  taken  no  ex- 
ceptions below,  the  writ  was  refused. 
State  V.  Chastain,  104  N.  Car.  900. 


3.  Kesler  v.  Myers,  41  Ind.  555; 
Brown  v.  Osborne,  i  Blackf.  (Ind.) 32; 
Bannister  v.  Allen,  i  Blackf.  (Ind.) 
414;  Colerick  v.  Hooper,  3  Ind.  316; 
Jones  V.  Van  Patten,  3  Ind.  107;  Doe 
V.  Owen,  2  Blackf.  (Ind.)  452;  Songer 
V.  Walker,  i  Blackf.  (Ind.)  251;  Gat- 
ling  V.  Newell,  12  Ind.  116;  State  v. 
Pearce,  14  Ind.  426;  Francklyn  v. 
Reeves,  Cas.  Temp.  Hardw.  118. 

4.  Merrifield  v.  Weston,  68  Ind.  76; 
Davis  V.  McGehee,  24  Tex.  209. 

5.  Merrifield  v.  Weston,  68  Ind.  76. 

6.  Clark  v.  Wright,  67  Ind.  224; 
Durbin  v.  Haines,  99  Ind.  463;  Figart 
V.  Halderman,  59  Ind.  424. 

7.  Johnson  v.  State,  26  Tex.  117; 
Hanover  F.  Ins.  Co.  v.  Lewis,  22  Fla. 
568;  Burroughs  v.  State,  17  Fla.  643. 

Otherwise  the  writ  will  be  refused. 
Hanover  F.  Ins.  Co.  v.  Lewis,  22  Fla. 
568. 

8.  Curry  v.  Woodward,  50  Ala.  258. 

Becommittal. — Where  a  record  is  re- 
committed to  the  trial  judge  to  have 
omitted  matters  inserted  therein,  it 
must  be  clearly  shown  that  such 
matters  are  embraced  by  the  trial- 
court  proceedings.  Durant  v.  Durant, 
35  S.  Car.  604;  Correll  v.  Georgia 
Constr. ,  etc.,  Co.,  35  S.  Car.  593. 

South  Carolina. — The  Supreme  Court 
cannot  amend  a  case  so  settled, 
nor  compel  the  insertion  of  matter 
stricken  out  by  the  trial  judge  upon 
settlement.  Correll  v.  Georgia  Constr. , 
etc.,  Co.,  35  S.  Car.  593. 

9.  Mullary  z/.  Caskaden,  Minor  (Ala.) 
20;  Von  Glahn  v.  Von  Glahn,  40  111.  73. 

A  properly  authenticated  transcript 
is  presumed  correct  and  complete  un- 
til the  contrary  is  shown.     MuUary  v. 
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inspection  of  the  face  of  the  record,  further  proof  is  not  re- 
quired.* In  all  other  cases  the  motion  must  be  based  on  the 
affidavit  of  the  applicant  specifically  setting  out  the  defects  to 
be  remedied  by  the  writ.* 

Original  Transcript  Keturned. — Where  the  writ  IS  granted,  the  appel- 
late-court  clerk  must  seal  up  the  papers  originally  sent  up,  and 
transmit  them  to  the  trial-court  clerk.^ 

(7)  Continuance. — The  mere  grant  of  the  writ  does  not  of  itself 
act  as  a  continuance  of  the  cause;"*  a  special  order  must  be  had 
to  that  effect.'*  Where  a  continuance  is  desired  to  amend  the 
record,  a  complete  copy  of  the  existing  record  below  should  be 
filed,  and,  upon  suggestion  of  diminution  and  writ  of  certiorari 
granted,  a  motion  made  for  a  postponement  of  the  cause  until 
the  amendment  can  be  procured.*  Time  will  be  granted  as  a 
matter  of  course  when  the  writ  is  allowed.'' 

(8)  Return  of  Certiorari — Confined  to  Specified  Defects. —  The  clerk 
in  making  out  a  transcript  on  return  to  a  certiorari  must  confine 
himself  to  the  omissions  or  defects  specially  pointed  out  in  the 
certiorari.*  He  has  no  authority  to  alter  other  parts  of  the 
transcript,®  but  unless  otherwise  ordered  the  entire  trial-court 
record  should  be  returned.** 

Supplemental  Transcript. — As  certiorari  is  purely  an  auxiliary  pro- 
ceeding, the  corrections  should  be  certified  up  by  a  supplemental 
transcript.** 


Caskaden,  Minor  (Ala.)  20;   Stebbins 
V.  Butler,  Minor  (Ala.)  121. 

1.  Peoria  M.  &  F.  Ins.  Co.  v.  Walser, 
22  Ind.  73;  Marcus  z/.State,  26  Ind.  loi. 

2.  State  V.  Orrick,  106  Mo.  iii; 
State  V.  Blunt,  no  Mo.  322;  Kesler  v. 
Myers,  41  Ind.  543;  Thorn  v.  Wilson, 
24  Ind.  323;  Sowle  v.  Cosner,  56  Ind. 
276;  Fisher  v.  Dynes,  62  Ind.  348; 
Grayson  v.  Cummins,  Dall.  (Tex.)  391; 
Harris  v.  Hopson,  5  Tex.  529;  Davis 
V.  McGehee,  24  Tex.  209;  Von  Glahn 
V.  Von  Glahn,  40  111.  73;  Illinois  Cent. 
R.  Co.  V.  Garish,  40  111.  70;  Mullary  v. 
Caskaden,  Minor  (Ala.)  20;  Williams 
V.  Quinn,  7  Cow.  (N.  Y.)  539. 

The  affidavit  should  show  both  the 
matters  omitted  and  the  fact  that  they 
can  be  supplied.  Broadwell  v.  Ray, 
III  N.  Car.  457. 

Where  Writ  not  Bequired — Illinois. 
— Where  no  objection  is  made  by  the 
adverse  party,  the  applicant  may  be 
permitted  to  file  an  amended  tran- 
script in  the  appellate  court  properly 
certified  instead  of  applying  for  a  writ 
of  certiorari.  Flagler  v.  Crow,  40  111. 
70;  Rowley  v.  Hughes,  40  111.  71. 

3.  Garnet  v.  Mclntyre,  Dall.  (Tex.) 
607. 

4.  Reed  v.  Curry,  40  111.  74. 


5.  Reed  v.  Curry,  40  111.  74. 

6.  Ross  V.  Piano  Steel  Works,  34  111. 
App.  324;  Cook  V.  Cook,  104  111.  98. 

It  is  essential  to  file  the  record  in 
order  that  the  appellate  cfeurt  may  be 
enabled  to  see  whether  the  desired 
amendment  is  material  or  not.  Ross 
V.  Piano  Steel  Works,  34  111.  App.  324. 

7.  Childress  v.  AUin,  15  La.  500; 
Lee  V.  Kemper,  3  Rob.  (La.)  i;  Wolfley 
V.  Lebanon  Min.  Co., 3  Colo.  296;  Pleyte 
V.  Pleyte,  14  Colo.  595;  Doe  v.  Owen, 
2  Blackf.  (Ind.)  452;  Baars  v.  Creary, 
23  Fla.  61. 

8.  Stroud  V.  State,  55  Ala.  77. 

9.  Stroud  V.  State,  55  Ala.  77. 

Where  on  return  of  the  writ  it  ap- 
pears that  the  original  record  is  miss- 
ing, the  appellate  court  will  take  no 
further  action  until  it  is  restored  below 
or  proper  substitute  made.  Nicholls  v. 
Dunning,  99  N.  Car.  82. 

10.  State  V.  Van  Zant,  71  Mo.  541. 
Improper  Beturn. — The  clerk  cannot 

certify  as  a  return  to  the  writ  that  the 
record  is  imperfect.  Such  certificate 
is  of  no  effect.  State  v.  Van  Zant,  71 
Mo.  541. 

11.  Pleyte  v.  Pleyte,  14  Colo.  593; 
Wolfley  V.  Lebanon  Min.  Co.,  3  Colo. 
296. 
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Part  of  Original  Transcript. — Where  properly  certified  up,  the  cor- 
rections returned  become  part  of  the  original  transcript  in  the 
appellate  court.*  Where  the  entire  trial-court  record  is  returned  it 
supersedes  the  original  transcript,  and  the  latter  cannot  be  re- 
ferred to  in  a  determination  of  the  cause.* 

Time. — Where  the  appellant  fails  to  have  the  writ  returned 
within  a  reasonable  time,  or  the  time  limited  by  the  appellate 
court,  the  appeal  will  be  dismissed.* 

Manner  of  Keturn. — The  certiorari  must  be  returned  with  the  cor- 
rected record  or  it  will  have  no  authenticity."* 

Imperfect  Return. — Where  the  return  to  the  certiorari  still  omits 
material  parts  of  the  record  the  appeal  will  be  dismissed.* 

Costs  of  Certiorari. — The  clerk  below  will  be  allowed  no  costs  for 
the  return  on  certiorari  where  the  omissions  in  the  original  record 
are  solely  attributable  to  his  fault.® 

(9)  Supplemental  Transcript —  Leave  to  File. —  Without  certio- 
rari, agreement  of  parties,  or  permission  of  the  court  first  ob- 
tained, an  appellant  cannot  correct  the  transcript  by  filing  a 
supplemental  transcript  of  his  own  motion.'' 

on  the  defect  amended.    Gady  v.  State, 


Beview  of  Amendment  to  Becord. — 
Trial-court  proceedings  to  amend 
the  record  pending  an  appeal  cannot 
be  brought  up  as  a  separate  suit  in 
error.  Pleyte  v.  Pleyte,  14  Colo.  593; 
Wolfley  V.  Lebanon  Min.  Co.,  3  Colo. 
296. 

Where  so  brought  up  the  writ  of 
error  or  appeal  will  be  dismissed,  but 
counsel  may  withdraw  the  record,  and 
upon  notice, tender  it  on  application  for 
leave  to  refile  as  a  supplemental  tran- 
script in  the  original  appeal.  Pleyte 
V.  Pleyte,  14  Colo.  596. 

Betorn  Presumed  Correct.  —  If  the 
presiding  judge  below  certify  in  an- 
swer to  a  certiorari  that  the  entire 
record  has  been  returned,  it  is  con- 
clusive. An  action  for  false  return  can 
only  be  resorted  to.  Flagg  v.  Searls, 
31  Leg.  Int.  (Pa.)  loi. 

1.  Goodrich  v.  Cook,  81  111.  41; 
Rowley  v.  Hughes,  40  111.  316;  Anony- 
mous, 40  111.  53;  Flagler  v.  Crow,  40 
111.  70;  Jones  V.  Van  Patten,  3  Ind. 
107. 

2.  State  V.  Anderson,  86  Mo.  309. 
Amendments  before  Filing  Transcript. 

—  Amendments  to  the  record  be- 
low made  after  the  appeal  is  taken, 
but  before  return  of  the  record,  should 
be  embodied  by  the  trial-court  clerk  in 
the  original  transcript.  Ware  v. 
Brewer,  34  Ala.  114. 

Errors  Based  on  Defect. — The  return 
of  a  certiorari  amending  the  transcript 
nullifies  an  assignment  of  error  based 


83   Ala.    51;  Chicago,  etc.,   R.   Co.  v. 
Phelps,  125  111.  482. 

3.  Prudhomme  v.  Murphy,  5  Mar- 
tin, N.  S.  (La.)  91. 

Eighteen  months  is  an  unreasonable 
time.  Prudhomme  v.  Murphy,  5  Mar- 
tin, N.  S.  (La.)  91. 

4.  Mays  v.  Forbes,  11  Tex.  284. 

Quashing  Writ. — The  writ  of  certi- 
orari may  be  quashed  after  the  re- 
turn when  it  is  made  to  appear  that  it 
will  not  serve  the  ends  of  justice. 
Martin  v.  Southern  R.  Co.,  53  Ark. 
250. 

As  where  it  is  issued  to  bring  up 
a  bill  of  exceptions,  and  the  return 
shows  that  the  bill  as  certified  does 
not  conform  to  the  original  on  file. 
Martin  v.  Southern  R.  Co.,  53  Ark. 
250. 

6.  Deblieux  v.  Case,  7  Martin,  N. 
S.  (La.)  260. 

Negligence  of  Clerk.  —  Where  the 
appellant  has  been  granted  reasonable 
opportunity  to  perfect  the  record  the 
negligence  of  the  clerk  is  no  excuse 
for  confusion  or  imperfection  therein, 
as  the  clerk  in  contemplation  of  law 
is  the  appellant's  agent.  Dameron  v. 
Harvey,  23  Mo.  App.  198;  Caldwell 
V.  Hawkins,  46  Mo.  263;  Redway  v. 
Chapman,  48  Mo.  218. 

6.  Bell  V.  State,  74  Ala.  420;  Ross  v. 
State,  74  Ala.  532. 

7.  Baker  v.  Loring,  65  Mo.  527. 
Kentucky. —Where  the  transcript  has 
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Service. — Where  the  appellant  is  permitted  to  file  an  amended 
transcript,  it  should  be  served  on  all  parties  in  interest  ;*  but  ser- 
vice of  notice  of  filing  upon  the  appellee  is  not  required.* 

o.  Abstract  of  Record — (i)  In  General. — In  some  states 
statutes  allow  or  require  the  appellant  to  file  a  printed  abstract  of 
the  record.^  A  proper  abstract  so  filed  is  a  substitute  for  the  tran- 
script,* and  the  case  will  be  heard  on  the  facts  presented  therein.* 
The  original  transcript  will  not  be  examined  except  where  the 
abstracts  of  appellant  and  appellee  conflict.* 


been  filed  in  good  faith,  an  omission 
therein  may,  after  the  time  for  filing 
has  expired,  be  supplied  by  filing  an 
additional  transcript.  Bush  v.  Lisle, 
86  Ky.  504. 

Motion  for  Supplemental  Transcript. — 
The  appellants  are  in  court  and  bound 
to  take  notice  of  a  motion  of  this  char- 
acter.    Vahle  V.  Brackenseik,  145   111. 

233- 

But  the  court  will  not  permit  filing 
without  notice  where  a  party  may  be 
prejudiced  thereby.  Vahle  v.  Bracken- 
seik, 145  111.  233. 

Filing  Amended  Becord. — Where  the 
clerk  of  the  trial  court  has  prop- 
erly prepared  and  authenticated  an 
amended  transcript,  the  issuance  of 
a  certiorari  is  unnecessary.  Vahle  v. 
Brackenseik,  145  111.  235;  Bergen  v. 
Riggs,  40  111.  61;  Rowley  v.  Hughes, 
40  111.  71. 

1.  Vahle    V.    Brackenseik,    145    111. 

235- 

2.  Bergen  v.  Riggs,  40  111.  61;  Row- 
ley V.  Hughes,  40  111.  71;  Vahle  v. 
Brackenseik,   145  111.  233. 

Unless  the  court  can  see  that  par- 
ties will  be  prejudiced  by  the  lack  of 
notice.    Vahle  v.  Brackenseik,  145  111. 

233- 

3.  See  Rev.  Stat.  Missouri,  g  2253 
(1889). 

4.  Arkansas. — May  v.  Dyer,  57  Ark. 

541- 

Illinois. — McGillis  v.  Gale,  36  111. 
App.  316;  Parry  v.  Arnold,  33  111.  App. 
622;  Downey  v.  Hopkins,  43  111.  App. 
542. 

Iowa. — Thatcher  v.  Sticknev(Iowa, 
1893),  55  N.  W.  Rep.  488;  Johnson  v. 
Johnson  (Iowa,  1893),  54  N.  W.  Rep. 
250;  State  V.  Stone  (Iowa,  1893).  55  N. 
W.  Rep.  6;  Thompson  v.  Anderson,  86 
Iowa  703. 

Missouri. — Hemelreich  v.  Carlos,  24 
Mo.  App.  264;  State  v.  Pace,  34  Mo. 
App.  458;  Hughes  V.  Vanstone,  24  Mo. 
App.  637;  Singer  Mfg.  Co.  v.  Giverns, 
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35  Mo.  App.  602;  In  re  Redding,  31 
Mo.  App.  425;  Hohstadt  v.  Daggs,  49 
Mo.  App.  158;  Colburn  v.  Brunswick 
Flour  Co.,  49  Mo.  App.  415. 

Pennsylvania. — Finch  v.  Conrade, 
154  Pa.  St.  326. 

South  Dakota. — Peterson  v.  Siglin- 
ger  (S.  Dak.,  1892),  52  N.  W.  Rep. 
1060. 

Accordingly  the  abstract  must  show 
that  it  contains  all  the  instructions 
and  all  the  evidence  when  questions 
affecting  either  are  reviewed,  or  the 
judgment  will  be  affirmed.  McGillis 
V.  Gale,  36  111.  App.  316;  Johnson  v. 
Johnson  (Iowa,  1893),  54  N.  W.  Rep. 
250;  Welder  v.  Overton,  47  Iowa  538; 
Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504;  Goode  v.  Stearns,  82  Iowa 
709;  Knight  V.  Chicago,  etc.,  R.  Co., 
81  Iowa  310;  Noyes  v.  Lane,  2  S.  Dak. 
55- 

5.  Bradley-Hubbard  Mfg.  Co.  v. 
Bean,  20  App.  iii;  Hyatt  v.  Wolfe,  22 
Mo.  App.  191;  Ballard  v.  Cheney,  19 
Neb.  58;  Alexander  v.  Irwin,  20  Neb. 
204. 

The  Abstract  Imports  Verity.  —  The 
verity  can  only  be  attacked,  therefore, 
to  the  same  extent  and  by  the  same 
method  as  the  transcript,  where  not 
denied  by  an  abstract  of  the  appellee. 
White  V.  Savery,  49  Iowa  197. 

Corrections. — Where  the  abstract  fur- 
nishes data  for  the  correction  of  a  mis- 
take occurring  therein,  as  a  date,  it 
will  be  deemed  corrected.  Hall  v. 
School  Dist.  No.  10,  24  Mo.  App. 
213. 

6.  Or  the  statements  of  counsel. 
Hemelreich  v.  Carlos,  24  Mo.  App. 
264;  Webb  V.  Allington,  27  Mo.  App. 
559;  Brown  v.  Pope,  28  Mo.  App. 
379;  State  V.  Butterfield,  73  Iowa  86. 

Instance. — The  appellate  court  will 
not  therefore  resort  to  the  transcript 
to  discover  what  the  averments  of  the 
petition  were.  Brown  v.  Pope,  28  Mo. 
App.  379. 
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Formal  Bequisites  to 


APPEALS, 


Transfer  of  Cause. 


Notice  of  Transcript  Eequired. — Where  parties  are  required  to  file 
abstracts,  the  appellee  must  give  notice  if  he  requires  a  transcript 
also  to  be  filed,*  and  the  appeal  will  not  be  dismissed  for  failure 
to  file  until  a  reasonable  time  thereafter.* 

Entitling. — A  paper  filed  and  intended  as  an  abstract  will  be  so 
considered,  although  not  so  entitled.' 

No  Abstract  Filed. — Where  no  abstract  is  filed,  the  appellate  court 
will  not  resort  to  the  transcript,  but  will  dismiss  the  appeal,*  or 
strike  the  case  from  the  docket.* 

(2)  What  the  Abstract  is.  —  An  abstract  is  not  properly  a 
statement  of  what  the  record  is,  but  an  abbreviation  of  the  tran- 
script.* 

A  Complete  Record  should  not  be  Filed. — Where  an  abstract  is  required, 
it  is  not  proper  practice  to  present  a  complete  record  ;  the  sub- 
mission in  such  case  will  be  set  aside,  with  permission  to  file 
proper  abstract.'' 

(3)  Omissions. — Portions  of  the  record  involving  no  question 
should  be  omitted  ;*  but  every  record  matter  essential  to  a  full 
understanding  and  proper  decision  of  the  case  must  be  shown  in 
substance  fairly  and  intelligibly  by  the  abstract.* 


1.  Fairburn   v.  Goldsmith,  56  Iowa 

348. 

2.  Fairburn   v.  Goldsmith,  56   Iowa 

348. 

3.  Noble  V.  Des  Moines,  etc.,  R. 
Co.,  61  Iowa  677. 

4.  Clark  v.  Fairley,  100  Mo.  236. 

5.  Shouse  V.  Krusor  (Mo.  App., 
1886),  3  West.  Rep.  768;  Davis  v. 
Spicer(Mo.  App.,  1886),  4  West.  Rep. 
886. 

Printed  Abstracts. — Where  the  rules 
of  court  require  a  printed  abstract, 
a  type-written  copy  will  not  suffice. 
Johnson  County  v.  Bryson,  26  Mo. 
App.  484. 

6.  In  re  Redding,  .31  Mo.  App.  428; 
Goodson  V.  Wabash,  etc.,  R.  Co.,  23 
Mo.  App.  81;  Fosters.  Trimble,  18  Mo. 
App.  394;  Hausmann  v.  Hope,  20  Mo. 
App.  193;  Coy  V.  Robinson,  20  Mo. 
App.  462;  Hyatt  v.  Wolfe,  22  Mo. 
App.  192. 

Index. — An  index  to  the  record  is  not 
an  abstract.  Ward  v.  Stanley,  41  111. 
App.  417. 

Papers  not  Beferredto. — Where  papers 
are  not  alluded  to  in  the  abstract,  the 
court  will  not  search  the  record  there- 
for. Creighton  v.  Garcia,  41  111.  App. 
429. 

Errors  not  Considered.  —  Errors  as- 
signed on  matters  not  included  in  the 
abstract  will  not  be  considered.  Florez 
V.  Brown,  37  111.  App.  270. 


What  Copied  Verbatim.  —  That  part 
of  the  record  to  which  exceptions  are 
taken  should  be  set  out  verbatim.  In 
re  Redding,  31  Mo.  App.  428;  Nichols 
V.  Nichols,  39  Mo.  App.  291. 

Parts  Omitted. — All  parts  of  the  rec- 
ord omitted  from  the  abstract  are 
treated  as  out  of  the  case.  Ballard  v. 
Cheney,  19  Neb.  58. 

Pleadings. — The  effect  of  the  plead- 
ings may  be  set  forth  in  the  abstract 
where  no  mention  is  made  regarding 
them.  Goodson  v.  Wabash,  etc.,  R. 
Co.,  23  Mo.  App.  81. 

7.  State  V.  O'Day,  68  Iowa  213. 

8.  Johnson  v.  Bantock,  38  111.  114; 
Florez  v.  Brown,  37  III.  App.  270;  Peo- 
ple V.  Angerer,  23  111.  App.  450; 
Vaughn  v.  Smith,  58  Iowa  553;  Tootle 
V.  Taylor,  64  Iowa  629;  Hohstadt  v. 
Daggs,  49  Mo.  App.  158. 

9.  Florez  v.  Brown,  37  111.  App.  270; 
Johnson  v.  Bantock,  38  111.  iii; 
Hanchett  v.  Riverdale  Distillery  Co., 
15  111.  App.  57;  Chatsworth  v.  Ward, 
10  111.  App.  75;  Fisher  v.  Ham,  24  III. 
App.  602;  Walker  v.  Haughey,  25  111. 
App.  135;  Mueller  v.  Newell,  29  111. 
App.  192;  Fenter  v.  Toledo,  etc.,  R. 
Co.,  29  111.  App.  250;  People  v. 
Angerer,  23  111.  App.  450;  Lake  v. 
Lower,  30  111.  App.  500;  Ward  v. 
Stanley,  41  III.  App.  417;  Calvert 
V.  Bates,  44  Mo.  App.  626. 

Where  the  error  alleged  is  contained 
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Formal  Bequisites  to 


APPEALS. 


Transfer  of  Cause. 


Matters  not  in  Abstract. — Matters  not  presented  by  the  abstract  will 
not  be  considered,  whether  contained  in  the  transcript  or  not.* 

Costs  of  Immaterial  Matters. — Where  matters  immaterial  to  the  de- 
cision of  the  appeal  are  included,  the  appellant  will  not  be  allowed 
costs  therefor.* 

{j^  Jurisdictional  Facts. — The  abstract  must  show  matters  es- 
sential to  vest  the  appellate  court  with  jurisdiction  of  the  appeal.^ 

(5)  Presumptions. — Allegations  of  the  appellee's  abstract  are 
conclusively  presumed  true  unless  denied  by  the  appellant."* 

Iowa  78;  Whiton  v.  Fuller,  77  Iowa 
599;  Donnelly  v.  Cedar  County,  75 
Iowa  536;  Talbot  v.  Noble,  75  Iowa 
167;  Phillips  V.  Follet,  69  Iowa  39. 
Notice  of  Appeal.— As  due  service  of 
notice  of  appeal  on  appellee  and  clerk, 
Phillips  V.  Follet,  69  Iowa  39;  and 
that  judgment  was  entered  below  in 
the  case  appealed  from.  State  v. 
Briggs,  73  Iowa  456.  See  Tra7iscript 
Jurisdictional  Facts,  infra. 

4.  Iowa. — Lindsey  v.  Western  Mut. 
Aid  Soc.  (Iowa,  1890),  44  N.  W.  Rep. 
685;  Shattuck  V.  Burlington  Ins.  Co., 
78  Iowa  377;  Cartwright  v.  Copess,  60 
Iowa  195;  Hall  v.  Harris,  61  Iowa  500; 
Hassett  v.  Hassett,  66  Iowa  304;  El- 
dredge  V.  Bell,  64  Iowa  125;  Mont- 
gomery County  V.  American  Emigrant 
Co.,  47  Iowa  91;  Barnes  v.  Independ- 
ent Dist.  No.  2,  51  Iowa  700;  State  v. 
Smouse,  49  Iowa  634;  Kearney  v. 
Ferguson,  50  Iowa  72;  Huff  v.  Far- 
well,  67  Iowa  298;  Hardy  v.  Moore, 
62  Iowa  72;  Farmer  v.  Sasseen,  63 
Iowa  no;  Allen  v.  Pennell,  51  Iowa 
537;  Weaver  v.  Kintzley,  58  Iowa  191; 
Kendrick  v.  Eggleston,  56  Iowa  128. 
Missouri. — State  v.  Wagers,  47  Mo. 
App.  431- 

The  appellant  is  presumed  to  assert 
that  all  motions  ih  the  abstract  have 
been  made  properly  matters  of  record, 
Thompson  v.  Silvers,  59  Iowa  670; 
Wilson  V.  First  Presbyterian  Church, 
60  Iowa  112;  State  v.  Tucker,  68  Iowa 
50;  and  if  the  appellee  denies  it  he 
must  do  so  in  an  additional  abstract, 
Thompson  v.  Silvers,  59  Iowa  670; 
Stale  V.  Tucker,  68  Iowa  50. 

Where  the  abstract  sets  out  properly 
a  part  of  the  record,  the  whole  docu- 
ment is  presumed  to  be  set  forth  un- 
less it  is  shown  otherwise.  Baird  v, 
Chicago,  etc.,  R.  Co.,  61  Iowa  359. 

Facts  Outside  the  Becord. — But  the 
abstractive  statements  as  to  facts  out- 
side the  record,  or  where  there  is  no 
claim  that  the  fact  appears  of  record, 
cannot  be   regarded   by  the  appellate 


in  the  record  proper,  only  that  record, 
or  so  much  as  is  necessary  for  a  com- 
plete comprehension  of  the  case,  need 
lae  printed.  Where  the  error  must  be 
presented  by  a  bill  of  exceptions,  the 
abstract  must  show  affirmatively  that 
thebill  of  exceptions  was  properly  filed. 
Holstadt  V.  Daggs,  49  Mo.   App.   158. 

A  statement  in  the  abstract  that  it 
contains  all  material  portions  of  the 
record  is  not  sufficient  where  it  ap- 
pears that  a  material  portion  is  omitted. 
Lindsey  v.  Western  Mut.  Aid  Soc. 
(Iowa,  1890),  44  N.  W.  Rep.  685. 

Evidence. — It  must  set  out  all  the 
evidence  material  to  the  question 
raised  concerning  it,  or  the  judgment 
will  be  affirmed.  Miller  v.  Terkeldsen, 
80  Iowa  476;  Lindsey  v.  Western  Mut. 
Aid  Soc.  (Iowa,  1890).  44  N.  W.  Rep. 
685.    See  article  Bills  of  Exceptions. 

1.  Todd  V.  Demeree,  15  Colo.  88; 
Tipton  Bank  v.  Davidson,  40  Mo. 
App.  423;  Bensberg  v.  Turk,  40  Mo. 
App.  227;  Shaw  V.  Bryan,  39  Mo.  App. 
523;  Kamerick  v.  Castleman,  29  Mo. 
App.  658;  State  V.  Pace,  34  Mo.  App. 
464;  Foster  v.  Trimble,  18  Mo.  App. 
394;  Goodson  V.  Wabash,  etc.,  R.  Co., 

23  Mo.  App.  76;  Hyatt  v.  Wolfe,  22 
Mo.  App.    191;  Cuomo  v.   St.   Joseph, 

24  Mo.  App.  567;  Kansas  City  v. 
O'Connor,  36  Mo.  App.  594. 

Dismissed. — Where  no  abstract  is 
filed  the  appeal  will  be  dismissed. 
Foster  v.  Trimble,  18  Mo.  App.  394. 

Judgment  Affirmed. — Where  the  ab- 
stract required  does  not  set  forth  as 
much  as  is  necessary  to  a  full  compre- 
hension of  the  questions  involved, 
judgment  will  be  affirmed.  State  v. 
Pace,  34  Mo.  App.  464. 

2.  Chandler  v.  Fremont  County,  42 
Iowa  58;  Macomber  v.  Peck,  39  Iowa 
351;  Martin  v.  Cole,  38  Iowa  699; 
York  V.  Clemens,  41  Iowa  95;  Byerlee 
V.  Mendel,  39  Iowa  382;  Dye  v.  Young, 
55  Iowa  433;  Poole  v.  Hintrager,  60 
Iowa  180. 

3.  Schooley  v.  Globe    Ins.    Co.,    ^t 
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Formal  Beqaisites  to 


APPEALS. 


Transfer  of  Cause. 


(6)  Appellee  s  Additional  Abstract. — Where  the  appellee  claims 
that  the  abstract  is  unfair,  a  simple  objection  is  not  sufficient.* 
He  must  file  an  amended  or  additional  abstract  supplying  the 
alleged  omissions.* 

Limits  of  Additional  Abstract. — The  appellee  may  in  his  additional 
abstract  add  to,  explain,  or  contradict  appellant's  abstract.*  But 
he  cannot  set  forth  new  and  distinct  grounds  of  error  not  alleged 
therein."* 

(7)  Evidence  Dehors  Abstract. — The  verity  of  an  abstract  can- 
not be  attacked  by  mere  arguments  or  assertions  in  briefs.* 

Certificates. — The  certificate  of  the  clerk  below,®  or  a  certificate  or 
an  affidavit  of  the  trial  judge,''  cannot  be  considered  in  contradic- 
tion, amendment,  or  additions  to  the  abstract. 


court.  Dickerman  z/.  Lubiens,  7oIowa 
346;  Anderson  v.  Leverich,  70  Iowa 
744.  As  where  an  appellant  states  in 
his  abstract  that  a  decree  was  not 
signed  until  after  adjournment,  and 
nothing  appears  of  record  to  support  it. 
Dickerman  v.  Lubiens,  70  Iowa  346. 

Presumption  where  Appellee  does  not 
Appear. — Where  the  appellee  fails  to 
appear,  the  appellant's  abstract,  so  far 
as  it  purports  to  set  forth  the  record, 
is  conclusively  presumed  correct. 
Ruble  J'.  Helm,  57  Ark.  305;  Tucker  z'. 
Byers,  57  Ark.  215;  Ruble  v.  Cottrell, 
57  Ark.  190. 

Where  it  appears  expressly  or  by 
implication  that  the  abstract  does  not 
fully  set  forth  the  record,  the  judgment 
appealed  from  will  be  presumed  cor- 
rect.    Ruble  V.  Helm,  57  Ark.  305. 

1.  Daniels  v.  Knight  Carpet  Co.,  15 
Colo.  56. 

2.  Daniels  v.  Knight  Carpet  Co.,  15 
Colo.  56;  Guinn  v.  Phoenix  Ins.  Co., 
80  Iowa  346;  Brooks  v.  Chicago,  etc., 
R.  Co.,  81  Iowa  504;  Dalbkermeyer  v. 
Scholtes  (S.  Dak.,  1892),  52  N.  W. 
Rep.  871;  Noyes  z/."Lane,  2  S.Dak.  55. 

Missouri. — In  Missouri  the  appellee 
may  file  and  serve  specified  objections 
to  the  appellant's  abstract.  State  v. 
Wagers,  47  Mo.  App.  431. 

Appellee  must  Supihy  Evidence. — 
Where  the  amended  abstract  of  the 
appellee  contains  evidence  alleged  to 
be  omitted  in  appellant's  abstract,  it 
will  be  presumed  to  set  out  all  the 
evidence  omitted.  Wells  v.  Burling- 
ton, etc.,  R.  Co.,  56  Iowa  520;  Wilson 
V.  Palo  Alto  County,  65  Iowa  18;  Cross 
V.  Burlington, *etc.,  R.  Co.,  51  Iowa 
683;  Van  Sandt  v.  Cramer,  60  Iowa 
424;  Starr  v.  Burlington,  45  Iowa  87; 
Ferguson  v.  Davis  County,  51  Iowa 
220;    Cummings  v.   Browne,  61   Iowa 
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385;  Balm  V.  Nunn,  63  Iowa  641; 
O'Brien  v.  Harrison,  59  Iowa  686. 

The  appellee  must  supply  what  he 
alleges  is  omitted,  where  appellant's 
abstract  purports  to  set  out  all  the  evi- 
dence. McArthur  v.  Linderman,  62 
Iowa  307;  Andrews  v.  Kerr,  49  Iowa 
680;  Allen  V.  Bryson,  67  Iowa  591- 
Mielenz  v.  Quasdorf,  68  Iowa  726. 

Where  it  does  not  purport  to  set  out 
all  the  evidence,  appellee  may  set 
forth  the  evidence  omitted,  and  deny 
then  all  the  evidence  it  includes. 
Cartwright  v.  Copess,  60  Iowa  195; 
Hall  V.  Harris,  61  Iowa  500;  Howe  v. 
Jones,  66  Iowa  156;  Hassett  w.  Hassett, 
66  Iowa  304. 

Estoppel  of  Appellee. —Where  appel- 
lee deniesthecorrectness  of  appellant's 
abstract,  the  appellant  is  not  estopped 
by  averments  of  correctness  in  the 
original  abstract,  or  the  certificate  of 
the  judge  and  shorthand  reporter  at- 
tached thereto,  from  suggesting  dim- 
inution of  the  record,  and  filing  a  cor- 
rected or  supplemental  abstract. 
Mahafly  v.  Mahaffy,  63  Iowa  59. 

3.  Cudomo  V.  St.  Joseph,  24  Mo. 
App.  567. 

4.  Cudomo  V.  St.  Joseph,  24  Mo. 
App.  567. 

5.  Anglo-American,  etc.,  Co.z/.  Bush, 
84  Iowa  272;  Van  Winkle  v.  Iowa 
Iron,  etc..  Fence  Co.,  56  Iowa  245; 
Rankin  v.  Miller,  43  Iowa  11;  Farmer 
V.  Sasseen,  63  Iowa  no;  Roberts  v. 
Leon  Loan,  etc.,  Co.,  63  Iowa  76. 

Proof  of  Contents. — The  certificate  of 
the  judge  copied  into  the  record  does 
not  prove  the  contents  of  the  abstract. 
It  is  only  proof  of  the  contents  of  the 
paper  he  signs.  Shattuck  v.  Burling- 
ton Ins.  Co.,  78  Iowa  377. 

6.  White  V.  Savery.  49  Iowa  197. 

7.  Pearson  v.  Maxfield,  47  Iowa  135. 


Foimal  Requisites  to 


APPEALS. 


Transfer  o^  Cause. 


(8)  Presumptio7i  as  to  Additional  Abstract. — The  appellee's  ad- 
ditional abstract  so  filed  will,  where  it  denies  the  correctness  of 
appellant's  abstract,  be  conclusively  presumed  true,*  unless  the 
appellant  file  a  third  abstract  in  turn  denying  the  correctness  of 
appellee's  additional  abstract,  upon  which  the  appellate  court  will 
resort  to  the  transcript  to  decide  the  dispute.* 

(9)  Agreed  Abstracts. — Where  an  agreed  abstract  is  filed  by  the 
parties,  additional  abstracts  filed  by  one  only  will  not  be  con- 
sidered.* 

Acceptance  by  Appellee. — Where  the  appellee  accepts  the  appellant's 
abstract,  the  sources  from  which  it  is  compiled  are  immaterial.'* 

(10)  Amended  Abstract — By  Leave  of  Court. — The  appellate  court 
may  permit  the  appellant  to  file  an  amended  abstract  where  the 
original  is  incomplete.* 

Filing. — An  amended  abstract  will  not  be  stricken  from  the  files 
merely  because  not  filed  within  the  time  required  by  rules  of 
court.®  The  adverse  party  must  show  that  he  was  prejudiced  by 
the  delay — as  that  the  time  was  too  brief  to  allow  its  careful  ex- 
amination.'' But  a  supplemental  or  amended  abstract  will  not  be 
considered  unless  filed   before  submission  of  the  cause,*  unless 


1.  Goode  V.  Stearns,  82  Iowa  709; 
Brooke  v.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504;  Knight  v.  Chicago,  etc., 
R.  Co.,  81  Iowa  310;  Daniels  v.  Lang- 
don,  52  Iowa  741;  Hart  v.  Jackson,  57 
Iowa  75;  Maxwell  v.  La  Brune,  68 
Iowa  6S9;  Kearney  v.  Ferguson,  50 
Iowa  72;  Brainard  v.  Simmons,  58 
Iowa  464;  Roby  v.  Hall,  57  Iowa  213; 
Lucas  V.  Jones,  44  Iowa  298;  Alex- 
ander V.  McGrew,  57  Iowa  287;  Ham 
V.  Wisconsin,  etc.,  R.  Co.,  61  Iowa 
716;  Cole  V.  Coskery,  63  Iowa  526; 
Burkhart  v.  Ball,  59  Iowa  629;  Pitts 
V.  Lewis  (Iowa,  1889),  43  N.  W.  Rep. 
218;  Chapin  v.  Garretson,  85  Iowa  377; 
Sullivan  Sav.  Inst.  v.  Copeland,  71 
Iowa  67. 

Although  it  undertake  the  elimina- 
tion of  matters  in  appellant's  abstract. 
Richardson  v.  Hoyt,  60  Iowa  68; 
Burkhart  v.  Ball,  59  Iowa  629;  Kear- 
ney V.  Ferguson,  50  Iowa  72. 

2.  Webb  V.  Allington,  27  Mo.  App. 
559;  Hemelreich  v.  Carlos,  24  Mo. 
App.  264;  Hughes  V.  Vanstone,  24 
Mo.  App.  637;  Kissinger  v.  Council 
Bluffs,  72  Iowa  471;  Artz  v.  Culbert- 
son,  71  Iowa  366;  Eldredge  v.  Bell,  64 
Iowa  125. 

Matters  Stricken  out. — Where  the  ab- 
stract contains  matters  shown  not  to 
be  of  record,  they  will  be  stricken  out 
on  motion  of  appellee.  Mudge  v. 
Agnew,  56  Iowa  297. 

3.  Holmes  z/.  Lucas  County,  53  Iowa 
211. 


4.  Hampton  v.  Moorhead,  62  Iowa 
91;  Austin  V.  Bremer  County,  44  Iowa 
155;  Holmes  z/.  Lucas  County,  53  Iowa 
211. 

No  transcript  need  be  filed,  and  it 
makes  no  difference  in  such  case 
whether  the  abstract  is  compiled  from 
the  reporter's  notes  or  the  appellant's 
own  notes.  Austin  z/.  Bremer  County, 
44  Iowa  155. 

5.  Wells  V.  Burlington,  etc.,  R.  Co., 
56  Iowa  522. 

After  Submission. — But  it  will  not  be 
permitted  after  submission,  or  where 
the  appellee  will  be  prejudiced.  Wells 
V.  Burlington,  etc.,  R.  Co.,  56  Iowa 
522;  Inre  Caywood's  Will,  56  Iowa  301. 

But  appellant  may  file  an  additional 
abstract  with  his  argument  in  reply  to 
deny  the  correctness  of  appellee's  ad- 
ditional abstract.  Johnson  v.  Chicago, 
etc.,  R.  Co.,  51  Iowa  25. 

6.  Green  v.  Ronen,  62  Iowa  89; 
Davidson  v.  Carter,  55  Iowa  117;  Palo 
Alto  County  v.  Harrison,  68  Iowa  81; 
France  v.  Smith  (Iowa,  1893),  54  N. 
W.  Rep.  366;  Lathrop  v.  Doty,  82 
Iowa  274;  Spencer  v.  Moran,  So  Iowa 
374- 

But  no  costs  will  be  taxed  against 
the  successful  party  for  printing  such 
abstract.  Keegan  v.  Malone,  62  Iowa 
208. 

7.  Palo  Alto  County  z/.  Harrison,  68 
Iowa  81;  Green  v.  Ronen,  62  Iowa  89. 

8.  Wells  V.  Burlington,  etc.,  R.  Co., 
56  Iowa  520;  In  re  Caywood's  Will,  56 
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the  submission  is  first  set  aside  by  order  of  court  and  leave  granted 
to  file.* 

Service. — The  amended  abstract  should  be  served  upon  the  ad- 
verse party.*  But  it  will  not  be  stricken  out  for  a  failure  to 
serve  unless  prejudice  is  shown.* 

Costs. — Where  the  original  abstract  was  prepared  in  good  faith, 
the  costs  of  an  additional  abstract  will  not  be  taxed  against  the 
successful  appellant.* 

(ii)  Consequence  of  Defects  Uncorrected. — Where  a  fatally  de- 
fective abstract  is  uncorrected,  the  appellee  may  move  to  dis- 
miss the  appeal.*  Where  the  motion  is  denied  or  none  made, 
the  judgment  will  be  .affirmed  thereon.® 

7.  Preliminary  Payment  of  Fees — a.  In  General — statutory. — 
Unless  a  statute  or  rule  of  court  so  provides,  the  trial  clerk 
cannot  require  prepayment  of  fees  or  costs  for  transmittal  of  the 
appeal.''  And  it  is  no  excuse  for  his  failure  to  transmit  the  tran- 
script that  the  appellant  is  too  poor  to  pay  the  fees  therefor.* 
Nor  can  the  trial  court  demand  the  payment  of  accrued  costs  as 


Iowa  301;  Johnson  v.  Chicago,  etc., 
R.  Co.,  51  Iowa  25;  Fletcher  v.  Ter- 
rell, 50  Iowa  267;  Rogers  v.  Carman, 
54  Iowa  715;  State  v.  Hamilton,  57 
Iowa  596. 

1.  Fletcher  v.  Terrell,  50  Iowa  267; 
Rogers  v.  Carman,  54  Iowa  715;  State 
V.  Hamilton,  57  Iowa  596. 

2.  Chinn  v.  Davis,  21  Mo.  App.  363; 
Peterson  v.  Adamson,  67  Iowa  739. 

3.  Peterson   v.   Adamson,   67   Iowa 

739- 

Service  upon  Attorney. — It  is  sufficient 
to  serve  copies  of  the  abstract  upon 
the  original  counsel  for  the  appellee, 
although  he  may  withdraw.  Chinn  z/. 
Davis,  21  Mo.  App.  363. 

4.  Brown  v.  Byam,  59  Iowa  52. 

6.  Hohstadt  v.  Daggs,  49  Mo.  App. 
158. 

6.  As  where  error  is  not  clearly 
shown.  McGillis  z/.  Gale,  36  111.  App. 
316. 

7.  Coates  v.  State,  133  Ind.  36. 
And  he  cannot  therefore  coerce  their 

payment  by  withholding  the  transcript 
until  they  are  paid.  State  v.  Clerk,  22 
La.  Ann.  585;  State  v.  Clerk,  23  La. 
Ann.  762.  And  where  the  transcript  is 
in  consequence  not  filed  in  time,  the 
court  or  judge  may  extend  the  time  as 
due  to  an  official  neglect  without  de- 
fault of  appellant.  State  v.  Clerk,  22 
La.  Ann.  585. 

In  Coates  v.  State,  133  Ind.  36,  it 
was  said,  with  reference  to  a  statute 
requiring  a  justice  of  the  peace  to  make 


out  and  certify  a  transcript  of  the  rec- 
ord on  appeal:  "In  contemplation  of 
law  litigants  in  court  pay  the  fees  due 
the  officers  for  services  rendered  as 
the  cause  progresses,  though  this  is 
seldom  true  in  practice.  While  offi- 
cers are  entitled  to  their  fees,  when 
they  have  rendered  the  service,  we 
know  of  no  rule  which  entitles  them 
to  demand  and  collect  fees  for  services 
not  rendered.  The  appellee  was  un- 
der no  obligation  to  pay  *  *  *  until  he 
[the  justice]  had  rendered  the  service 
required  of  him  by  the  statute."  A 
contrary  view  has  been  taken  in  N'orth 
Carolina,  where  it  has  been  held  that 
the  clerk  had  the  right  under  the  com- 
mon law  to  demand  his  fees  in  advance 
for  making  out  the  record  on  appeal. 
Ballard  v.  Gay,  108  N.  Car.  544;  West 
V.  Reynolds,  94  N.  Car.  333;  Clerk  v. 
Wagoner,  4  Ired.  (N.  Car.)  131;  An- 
drews V.  VV^hisnant,  83  N.  Car.  446; 
Long  V.  Walker,  105  N.  Car.  97;  Mar- 
tin V.  Chasteen,  75  N.  Car.  96;  Su- 
perior Court  Office  v.  Lockman,  i  Dev. 
(N.  Car.)  146. 

Florida. — It  is  not  necessary  in  chan- 
cery appeals,  as  in  actions  at  law,  that 
the  plaintiff,  if  appellant,  should  pay 
costs  already  accrued,  as  the  statute 
providing  for  the  prepayment  of  such 
costs  as  preliminary  to  appeal  does  not 
extend  thereto.  Williams  v.  Hilton, 
25  Fla.  608;  Smith  v.  Curtis,  ig  Fla. 
786. 

8.  State  V.  McCarver,  113  Mo.  602. 
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a  condition  precedent  to  allowing  or  granting  an  appeal,*  since 
the  court  has  no  authority  to  add  to  the  requirements  prescribed 
by  statute  for  transferring  the  cause.* 

b.  Construction  of  Statutory  Requirements. — Where  a 
statute  requires  the  appellant  to  prepay  the  transcript  fees  to  an 
official  designated,  the  provision  is  intended  for  the  protection  of 
the  ofificial  alone.'  He  may  waive  prepayment  by  transmitting  the 
transcript  without  a  demand  for  the  fees,*  and  the  appellee  can- 
not take  advantage  of  such  nonpayment  to  have  the  appeal  dis- 
missed,*^ unless  the  statute  expressly  conditions  the  perfecting 
of  the  appeal  on  the  payment  of  the  fees;®  and  where  so,  the  ju- 


1.  Cunningham  v.  Quinn  (Colo., 
1889),  21  Pac.  Rep.  488;  O'Connell  v. 
Gavett,7  Colo.  40;  South  Pueblo  Print- 
ing, etc.,  Co.  V.  Moore,  10  Colo.  257. 

2.  Cunningham  v.  Quinn  (Colo., 
1889),  21  Pac.  Rep.  488. 

3.  Carbonate  Town  Co.  v.  Ives,  10 
Colo.  83. 

4.  Carbonate  Town  Co.  v.  Ives,  10 
Colo.  83;  Lick  V.  Madden,  25  Cal.  211; 
People  V.  Harris,  9  Cal.  573;  Short  v. 
Cohen,  11  Ga.  39;  Lyner  v.  Jackson, 
20  Ga.  774. 

Appellant's  Duty. — Where  prepay- 
ment of  transcript  fees  is  required,  it 
is  the  duty  of  the  appellant  to  ascer- 
tain when  the  transcript  is  completed 
and  pay  therefor.  The  clerk  is  under 
no  obligation  to  notify  him  or  take  a 
demand  for  the  payment.  Parsons  v. 
Padgett,  65  Md.  356. 

5.  Carbonate  Town  Co.  v.  Ives,  10 
Colo.  83. 

Prepayment  not  Jurisdictional. — Stat- 
utes merely  requiring  the  prepayment 
of  fees  on  appeal  are  not,  unless  ex- 
pressly made  so  in  terms,  essential  to 
the  perfection  of  an  appeal.  Edmin- 
sterz/.  Rathbun(S.  D.,  1892),  52  N.  W. 
Rep.  263;  Rudolph  v.  Herman,  2  S. 
Dak.  399;  Carbonate  Town  Co.  v.  Ives, 
10  Colo.  83;  Bray  v.  Redman,  6  Cal. 
287.  And,  consequently,  where  the 
transcript  or  other  appeal  paper  is 
duly  transmitted  without  exacting  pre- 
payment, the  jurisdiction  of  the  appel- 
late court  attaches  to  the  cause.  John- 
son V.  St.  Louis,  etc., Co.,  48  Mo.  App. 
632. 

Lack  of  Prosecution. — The  failure  to 
prepay  the  required  fees,  and  the  fail- 
ure of  the  clerk  to  perform  an  official 
act  on  that  account  are  evidence  of  ap- 
pellant's failure  to  prosecute  his  ap- 
peal. Johnson  v.  St.  Louis,  etc.,  Co., 
48  Mo.  App.  632.  The  court  should 
inquire  into  the  facts,  and  where  the 


failure  to  pay  is  not  due  to  negligence 
of  the  appellant  the  judgment  should 
not  be  affirmed,  under  a  statutory 
power  vesting  the  court  with  author- 
ity to  affirm  for  lack  of  prosecution; 
and  where  affirmation  has  been  made 
the  judgment  should  be  set  aside.  A 
refusal  to  vacate  is  appealable.  John- 
son V.  St.  Louis,  etc.,  R.  Co.,  48  Mo. 
App.  633;  Vastine  v.  Bailey,  46  Mo. 
App.  413;  Westpheling  v.  Enright,  60 
Mo.  281. 

Entry  of  Appeal. — Where  a  statute 
requires  the  clerk's  cost  of  appeal  to 
be  paid  before  entry  of  appeal,  prepay- 
ment will  be  presumed  to  be  waived 
if  the  clerk  enters  the  appeal  in  the 
minutes  without  a  demand  for  the 
costs.  Short  V.  Cohen,  11  Ga.  39; 
Lyner  v.  Jackson,  20  Ga.  774. 

Nor  can  an  appellee  have  an  appeal 
dismissed  for  appellant's  failure  to 
prepay  the  docket  fee  required  by  law, 
where  the  clerk  has  docketed  the 
cause  and  assumed  personal  responsi- 
bility for  the  fee  without  objection. 
Rose  V.  Richmond,  17  Nev.  25. 

6.   Loomis  v.  McKenzie,  57  Iowa  77. 

Waiver. — Under  such  a  statute  it  is 
immaterial  whether  the  clerk  waives 
payment  or  not.  Any  act  of  his  can- 
not estop  an  adverse  party  from 
taking  advantage  of  the  appellant's 
failure  to  comply  with  the  statute  to 
have  the  appeal  dismissed.  Loomis 
V.  McKenzie,  57  Iowa  77. 

Time. — A  statute  requiring  prepay- 
ment of  transcript  fees  to  perfect  an 
appeal  does  not  require  their  prepay- 
ment within  the  time  limited  for  "  tak- 
ing" an  appeal.  Where  a  time  is  des- 
ignated for  perfecting  an  appeal,  they 
must  of  course  be  paid  before  its  ex- 
piration; otherwise  it  will  be  sufficient 
if  the  appellant  can  show  by  the  rec- 
ord that  they  have  been  paid  at  any 
time  prior  to  the  calling  up  of  the  case 
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risdiction  of  the  appellate  court  does  not  attach  until  they  are 
paid.* 

c.  In  Criminal  Cases. — In  criminal  appeals  no  court  or  judge 
has  power,  unless  by  statute,  to  compel  a  county  to  pay  the  costs 
of  appeal  papers,*  and  they  are  not  a  legal  charge  against  the 
county.' 

d.  Dismissal. — Where  preliminary  fees  are  not  paid  as  required 
by  law  or  valid  rule  of  court,  and  there  is  no  legal  waiver,  the 
appellee,  or  in  a  criminal  case  the  prosecuting  attorney,  may  pay 
the  docket  fees  and  have  the  cause  dismissed.* 


on  appeal.     Bruner  v.  Wade,  84  Iowa 
69S;  Fairburn  v.  Goldsmith,  56  Iowa 

347- 

Docket  Fee. — Where  a  time  is  named 
within  which  the  docket  fees  are  to  be 
paid,  but  the  payment  is  not  made  a 
condition  precedent  to  perfecting  the 
appeal,  it  will  not  be  dismissed  if  such 
fees  are  paid  before  appellee  moves  to 
dismiss  the  appeal  therefor.  The  trial 
judge  may  require  their  payment 
within  a  stated  time  after  the  expira- 
tion of  the  statutory  time  so  named, but 
he  cannot  legally  fix  a  penalty  for  such 
failure  to  pay.  Baade  v.  Orten,  4 
Greene  (Iowa)  351. 

1.   Loomis  V.  McKenzie,  57  Iowa  77. 

Construction  of  Statute. — Under  a 
code  provision  that  "  no  oflScer  shall  be 
compelled  to  perform  any  service  un- 
less his  fee  is  paid  or  rendered  except 
in  criminal  action,"  a  clerk  of  the 
trial  court  can  require  the  costs  of  the 
transcript  on  appeal  to  be  paid  in  ad- 
vance in  civil  actions,  but  not  in  crimi- 
nal appeals.  State  v.  Nash,  109  N. 
Car.  823;  Andrews  v.  Whisnant,  83  N. 
Car.  446;  Bailey  v.  Brown,  105  N.  Car. 
127. 

But  where  a  statute  provides  that 
"  no  officer  or  witness  shall  be  entitled 
to  demand  his  fees  for  services  or  at- 
tendance in  advance"  in  the  specific 
class  of  actions  named  in  the  statute, 
it  embraces  transcript  fees,  and  the 
clerk  in  such  action  cannot  require  the 
appellant  to  pay  or  secure  them.  (See 
Iowa  Acts,  22  Gen.  Assembly,  c.  73,  § 
2.)     Searles  v.  Lux,  86  Iowa  61. 

Rule  of  Court. — A  rule  of  court  which 
authorizes  an  appellee  to  pay  the 
clerk's  fees  for  filing  and  docketing 
appeal  papers,  and  to  have  the  appeals 
dismissed  where  appellant  has  neg- 
lected to  pay  the  fees  within  thirty  days 
after  date  of  filing,  is  not  obnoxious  to 
a  statute  prohibiting  a  rule  of  court 
"imposing   any  charge   or   tax    upon 


any  legal  proceeding."  Legg  v.  Lar- 
son, 7  Utah  no;  Salt  Lake  City  v. 
Redwine,  6  Utah  335. 

2.  Com.  V.  Buccieri,  153  Pa.  St.  571. 
The  court  saying:  "  The  recovery  and 
payments  of  costs  in  criminal  cases 
are  so  entirely  dependent  on  statutory 
regulations  in  Pennsylvania,  that  it  is 
indispensable  for  every  claimant  to  be 
able  to  point  to  the  statute  which  en- 
titles him  to  receive  what  he  claims." 

3.  Fleischner  v.  Kubli,  20  Oregon 
328. 

Commissioner.  —  A  county  commis- 
sioner cannot  be  compelled  to  advance 
clerk's  fees  on  behalf  of  defendant, 
appellant  in  a  criminal  case,  under  a 
statute  requiring  them  to  allow  all  ac- 
counts legally  chargeable  against  the 
county  not  otherwise  provided  for. 
Fleischner  v.  Kubli,  20  Oregon  328. 

Exemption.  —  A  statutory  provision 
requiring  the  appellate  court  to  exam- 
ine the  record  in  a  criminal  case,  al- 
though the  defendant  fails  to  assign 
error  or  file  briefs,  does  not  exempt 
the  defendant  from  payment  of  docket 
fees.  State  v.  Caughron,  49  Mo.  App. 
311. 

4.  State  V.  Caughron,  49  Mo.  App. 
311;  Selma,  etc.,  R.  Co.  v.  Louisiana 
Nat.  Bank,  94  U.  S.  253;  Owings  v. 
Tiernan,  10  Pet.  (U.  S.)447;  Van  Rens- 
selaer V.  Watts,  7  How.  (U.  S.)  784. 

Rule  on  Appellant.  —  In  Illinois  the 
appellee  cannot  have  the  appeal  dis- 
missed until  a  rule  on  the  appellant  is 
first  had  to  repay  the  docket  fee  to 
the  appellee  within  a  defined  time,  or 
suffer  dismissal.  Edwards  v.  Duling, 
36  111.  353- 

In  Michigan  the  same  rule  is  laid 
down  in  Chaffee  v.  Soldan,  5  Mich. 
242. 

In  Missouri  the  state  may  now  have 
the  judgment  afl5rmed  by  production 
of  the  certificate  required  by  statute. 
State  V.  Martin,  52  Mo.  App.  71. 
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A  statute  requiring  an  appeal  to  be  dismissed,  on  appellee's 
motion,  for  appellant's  failure  to  pay  clerk's  fees  on  appeal  within 
a  defined  time,  is  mandatory.* 

e.  Payment  Shown  by  the  Record. — Where  the  record 
on  appeal  shows  the  actual  payment  of  all  costs  as  taxed  up  to 
the  entry  of  the  appeal,  the  appeal  will  not  be  struck  off  because 
the  record  is  altered  to  show  the  contrary,  without  notice  to  ap- 
pellant,* or  it  appears  afterwards  that  further  costs  not  taxed  by 
the  clerk  are  due.^ 

/.  Construction  of  Appeal  Bonds. — An  appeal  bond  con- 
ditioned to  pay  costs  and  damages  on  afifirmance  does  not  secure 
the  clerk's  transcript  fees,  since,  on  reversal,  the  bond  is  void.' 
It  follows  that  where,  as  on  appeals  in  forma  pauperis,  an  appeal 
bond  is  not  required  of  the  appellant,  he  must  nevertheless  pre- 
pay the  clerk's  costs  of  transcript  as  required  by  statute.* 

8.  Docketing  and  Entry  of  Appeal.  (See  articles  DOCKET  and 
Calendar.) — An  appeal  must  be  entered  on  the  docket  of  the 
appellate  court  within  the  time  required  by  law,  or  it  will  be  dis- 
missed.®    Such  entry  constitutes  an  appearance  of  the  appellant 

R 


Beinstatement. — And  where  the  ap- 
peal has  been  dismissed,  the  court 
will  not,  on  motion  of  the  appellant 
at  a  subsequent  term,  set  aside  the  or- 
der of  dismissal  and  grant  leave  to 
file  the  record  and  docket  the  cause. 
Selma,  etc.,  R.  Co.  v.  Louisiana  Nat. 
Bank.  94  U.  S.  253. 

Fee  Bond. — Where  the  appeal  had 
been  docketed  and  dismissed  for  ap- 
pellant's inability  to  procure  the  fee 
bond  for  the  clerk,  as  required  by  a 
rule  of  court,  it  was  reinstated  where 
the  appellant  at  the  same  term  was 
subsequently  prepared  to  furnish  it. 
Westz*.  Brashear,  131  U.  S.,  Appendix 
LXVI. 

Mandamus. — Where  a  clerk's  tran- 
script fees  must  be  prepaid,  a  man- 
damus will  not  be  granted  to  compel 
him  to  send  the  transcript  up  until 
they  are  paid.  State  v.  Robertson,  28 
La.  Ann.  580. 

1.  Busby  V.  Camp,  16  Colo.  38; 
Hunt  V.  Arkell,  13  Colo.  543;  Law  v. 
Nelson,  14  Colo.  409. 

The  court  cannot  therefore  refuse 
to  dismiss  because  appellant  has  paid 
the  fees  after  the  expiration  of  the 
statutory  period,  but  before  the  mo- 
tion to  dismiss  is  made.  Busby  v. 
Camp,  16  Colo.  38. 

2.  Fisher  v.  Pennsylvania  R.  Co., 
126  Pa.  St.  293;  Rice  v.  Constein,  89 
Pa.  St.  479. 

3.  Williams  v.  Hazlep,  14  Pa.  St. 
157;  Fraley  v.  Nelson,  5  S.  &  R.  (Pa.) 


234;    Stewart   v.    Jewell,    11   S.   & 
(Pa.)  359. 

4.  State  V.  Nash,  109  N.  Car.  823; 
Morris  v.  Morris,  92  N.  Car.  142;  Su- 
perior Ct.  Office  V.  Lockman,  i  Dev. 
(N.  Car.)  146;  Clerk's  Office  v.  Huff- 
steller,  67  N.  Car.  449;  Sheppard  v. 
Bland,  87  N.  Car.  163;  Loomis  v.  Mc- 
Kenzie,  57  Iowa  81. 

5.  State  V.  Nash,  109  N.  Car.  823; 
Martin  v.  Chasteen,  75  N.  Car.  96; 
Andrews  zr.  Whisnant,  83  N.  Car.  446; 
Bailey  v.  Brown,  105  N.  Car.  127. 

6.  Florida. — Comte  v.  Toale,  24  F'a. 
19;  Stockton  V.  Harmon,  32   Fla.  312. 

North  Carolina. — Davenport  v.  Gris- 
som,  113  N.  Car.  38;  Ballard  v.  Gay, 
108  N.  Car.  544;  Hinton  v.  Pritchard, 
108  N.  Car.  412;  Porter  z^.  Western  N. 
Car.  R.  Co.,  106  N.  Car.  478;  Boykin  v. 
Wright,  113  N.  Car.  283. 

Georgia. — Moiese  v.  Knapp,  30  Ga. 
942;  Combs  V.  Choven,  89  Ga.  779. 

Other  States. — Fayollez/.  Texas,  etc., 
R.  Co.,  124  U.  S.  523;  State  t/.  Meach- 
am,  6  Ohio  Cir.  Ct.  Rep.  31. 

Abandonment. — Where  an  appeal  is 
not  docketed  as  the  rule  of  practice 
requires,  the  appeal  will  be  deemed 
abandoned  and  dismissed  unless  ap- 
pellant shows  a  sufficient  excuse.  (See 
Record  on  Appeal,  supra.)  Grigsby  v. 
Purcell-  99  U.  S.  507;  Hamilton  v. 
Moore,  3  Dall.  (U.  S.)  371;  Blair  v. 
Miller,  4  Dall.  (U.  S.)  21;  Steamer 
Virginia  v.  West,  19  How.  (U.  S.)  182; 
Castr9  v.  U.  S.,  3  Wall.  (U.  S.)  47;   U. 
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in  the  cause.*  The  appellee  may  waive  the  objection  that  the 
appeal  has  not  been  docketed  in  time  by  express  or  implied 
acquiescence  in  its  subsequent  entry,*     The  entry  of  an  appeal 


S.  V.  Gomez,  3  Wall.  (U.  S.)  752;  Mesa 
V.  U.  S.,  2  Black  (U.  S.)  721;  Mus- 
sina V.  Cavazos,  6  Wall.  (U.  S.)  355; 
Edmonson  v.  Bloomshire,  7  Wall.  (U. 
S.)  306;  Killian  v.  Clark,  iil  U.  S. 
784;  Caillot  V.  Deetken,  113  U.  S.  215; 
Fayolle  v.  Texas,  etc.,  R.  Co.,  124  U. 
S.  523;  The  Tornado,  109  U.  S.  no; 
unless  the  appellant  can  show  that 
the  failure  to  docket  was  due  to  fraud 
or  circumvention  of  others,  without 
any  negligence  or  laches  of  his  own. 
Fayolle  v.  Texas,  etc.,  R.  Co.,  124  U. 
S.  523;  Grigsby  v.  Purcell,  99  U.  S. 
507;  U.  S.  V.  Gomez,  3  Wall.  (U.S.) 
752;  U.  S.  V.  Booth,  21  How.  (U.  S.) 
506. 

An  appeal  is  not  complete  until  a 
transcript  of  the  record  of  the  appeal 
shall  be  brought  into  court,  and  the 
appeal  docketed  according  to  the  prac- 
tice and  course  of  the  court.  Walton 
V.  McKesson,  loi  N.  Car.  434. 

In  Open  Court. — Where  the  entry  of 
appeal  is  made  in  open  court  at  the 
term  at  which  the  judgment  has  been 
rendered,  the  parties  not  appealing 
are  presumed  to  take  notice  of  such 
appeal,  whether  they  have  actual  no- 
tice of  the  entry  or  not;  and  hence  the 
rule  makes  it  of  equal  import  and 
effect  with  a  citation  duly  served  in 
case  of  an  appeal  taken  at  any  other 
time.     Comte  v.  Toale,  24  Fla.  19. 

Oral  Order. — Where  a  statute  requires 
an  appeal  to  be  "  taken  and  entered," 
an  oral  order  granting  an  appeal, 
given  the  clerk,  but  not  actually  en- 
tered by  him,  is  insufficient.  Miller  v. 
Murray,  71  Md.  61. 

On  Cress-appeal. — Where  both  parties 
appeal,  it  is  sufficient  to  docket  the 
appeal  once.  Coleman  v.  Keels,  31  S. 
Car.  6qi. 

1.  Cates  V.  Mack,  6  Colo.  405;  Wy- 
att  V.  Freeman,  4  Colo.  14;  Swenson 
V.   Girard   F.   &  M.   Ins.   Co.,   4  Colo. 

475. 

2.  Moiese  v.  Knapp,  30  Ga.  942. 
An    acceptance    of    service    of    the 

case,  indorsed  by  appellee  thereon, 
does  not  constitute  a  waiver  of  his 
right  to  have  the  appeal  dismissed  for 
failure  to  docket.  Boykin  v.  Wright, 
113  N.  Car.  283. 

By  Appellee.  —  A  statute  allowing 
the  appellee  to  docket  a  case  within  a 


stated  time  after  appellant's  failure  to 
docket  is  a  personal  privilege  of  the 
appellee,  and  appellant  cannot  allege 
appellee's  failure  to  docket  as  an  argu- 
ment against  a  motion  to  dismiss  for 
his  default.  Davenport  v.  Grissom, 
113  N.  Car.  40. 

Motion  to  Dismiss. — Where  an  appel- 
lee may  move  to  docket  an  appeal, 
under  rules  of  court,  on  account  of 
appellant's  failure  to  docket,  the  mo- 
tion cannot  be  allowed  where  the  ap- 
pellant had  actually  docketed  his  ap- 
peal before  the  motion  was  made. 
Hughes  V.  Boone,  100  N.  Car.  347; 
Barbee  v.  Green,  gi  N.  Car.  158. 

Construction  of  Eule. — A  rule  of  court 
as  to  the  time  within  which  appeals 
must  be  docketed  and  motion  by  ap- 
pellee made  to  dismiss  in  case  of  delay 
beyond  the  time,  where  there  is  no  rea- 
sonable excuse  for  the  delay,  is  not  to 
be  construed  as  merely  directory,  but 
will  be  strictly  enforced,  to  prevent 
intentional  negligence  on  the  appel- 
lant's part  to  obtain  a  continuance  of 
the  cause.  Walker  v.  Scott,  102  N. 
Car.  487. 

So  in  North  Carolina,  where  the  ap- 
pellant fails  to  docket  a  cause  in  the 
Supreme  Court  at  the  term  succeeding 
the  trial  of  the  case  in  the  court  be- 
low, and  an  application  for  certiorari  is 
not  made  at  that  time  and  no  excuse 
shown  for  delay,  an  appeal  will  be 
dismissed.  State  v.  James,  108  N. 
Car.  792;  Pittman  v.  Kimberly,  92  N. 
Car.  562. 

TTnited  States  Practice. — Where,  un- 
der United  States  practice,  the  tran- 
script is  deposited  seasonably  in  the 
clerk's  office,  jurisdiction  is  not  lost 
by  not  docketing  the  case  before  the 
lapse  of  the  term;  but  it  still  may  be 
docketed  if,  in  the  judgment  of  the 
court,  it  is  a  case  to  justify  the  exercise 
of  its  discretion.  Green  v.  Elbert,  137 
U.  S.  615;  Edwards  v.  U.  S.,  102  U. 
S.  575;  Richardson  v.  Green,  130  U. 
S.  104. 

Becord. — An  appeal  will  not  be  dis- 
missed because  no  entry  thereof  ap- 
pears in  the  record  proper,  where  the 
case  on  appeal  shows  that  it  was  duly 
taken  and  perfected.  Fore  z/.  Western 
N.  Car.  R.  Co.,  loi  N.  Car.  526. 

Negligence  of  Clerk,  —  In  Georgia  it 
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cannot  be  materially  amended  in  the  appellate  court  after  the 
expiration  of  the  time  to  enter.* 

V.  Effect  of  Appeal— 1.  By  Writ  of  Error. — A  writ  of  error 
at  common  law  removed  nothing  for  examination  except  the 
law.*  Where  seasonably  sued  out  and  appropriate  bail  given,  it 
acted  as  a  supersedeas  to  prevent  the  issuance  of  execution  on 
the  judgment  appealed  from.'  In  other  respects  the  judgment 
/emained  in  full  effect  and  validity  as  a  ground  of  action,  bar,  or 
estoppel.-*     See  article  SUPERSEDEAS  AND  Stay  OF  PROCEEDINGS. 

2.  By  Technical  Appeal. — A  simple  technical  chancery  appeal,  on 
the  contrary,  brings  up  the  facts  as  well  as  the  law  for  re-examina- 
tion ;  *  and  as  the  whole  case  is  in  effect  tried  anew,  the  decree  or 
decision  appealed  from  is  vacated  and  annulled,  and  no  proceed- 
ings can  be  taken  thereon  until  the  appeal  is  determined.® 

3.  Under  Code  Procedure. — Under  modern  code  procedure  abol- 
ishing formal  distinctions  between  legal  and  equitable  actions,  a 


was  held,  on  appeal  to  the  superior 
court  from  a  magistrate's  decision, 
that  where  the  clerk  failed  to  perform 
his  duties  in  docketing  the  appeal  at 
the  proper  time,  he  might  docket  it  at 
any  time  thereafter  without  leave  or 
direction  from  the  appellate  court,  and 
without  notice  to  the  appellant.  The 
appellant  is  bound  to  take  notice  that 
the  appeal  is  or  will  be  docketed,  and 
his  ignorance  of  the  fact  affords  no 
ground  for  relief  from  a  judgment 
against  him.  Combs  v.  Choven,  8g 
Ga.  779. 

1.  Stockton  V.  Harmon,  32  Fla.  312. 

Saspension  of  Appeal. — Where  an  ap- 
peal has  been  suspended  merely  to 
allow  a  motion  in  the  trial  court,  it 
remains  on  the  docket  of  the  appellate 
court.  Archer  v.  Long,  36  S.  Car. 
602. 

2.  WiscartJ'.  Dauchy,3Dall.  (U.  S.) 
321. 

3.  Sharon  v.  Hill,  26  Fed.  Rep.  345; 
Brewster  v.  Cowen,  55  Conn.  155. 

Connecticut. — In  Connecticut  it  is 
held  that  the  method  of  carrying  up  a 
case  by  appeal  provided  by  the  Act 
of  1882  (Acts  1882,  c.  50)  is  a  substi- 
tute for  a  writ  of  error,  and  acts  ac- 
cordingly as  a  supersedeas.  Schle- 
singer  v.  Chapman,  52  Conn.  271; 
Brewster  v.  Cowen,  55  Conn.  155. 

But  a  second  writ  of  error  does  not 
so  operate  where  brought  in  the  same 
court  upon  the  abatement  of  the  first 
by  the  act  of  the  plaintifif  in  error, 
Brewster  v.  Cowen,  55  Conn.  155;  Dut- 
ton  V.  Tracy,  4  Conn.  365;  Birch  v. 
Triste,  8  East  412;  Entvvistle  v.  Shep- 
herd,   2    T.    R.  78;    nor    where    it    is 


brought  for  purposes  of  delay,  Brew- 
ster ^z.  Cowen,  55  Conn.  155;  Dutton  v. 
Tracy,  4  Conn.  365;  Spooner  z/.  Gar- 
land,' 2  M.  &  S.  474;  Hawkins  v. 
Snuggs,  2  M.  &  S.  476;  Kempland  v. 
Macauley,  4  T.  R.  436. 

4.  Sharon  v.  Hill,  26  Fed.  Rep.  345; 
Kansas  Pac.  R.  Co.  v.  Twombly,  100 
U.  S.  81. 

6.  Wiscart  v.  Dauchy,  3  Dall.  (U.  S.) 
321. 

6.  Archer  v.  Hart,  5  Fla.  252; 
Smith  V.  Holmes,  12  Heisk.  (Tenn.) 
468;  Maskall  v.  Maskall,  3  Sneed 
(Tenn.)  208;  Holcomb  v.  People,  79 
111.  409;  Lucas  V.  Dennington,  86  111. 
90;  Keen  v.  Turner,  13  Mass.  266; 
Paine  v.  Cowdin,  17  Pick.  (Mass.)  142; 
Davis  V.  Cowdin,  20  Pick.  (Mass.) 
510;  Gale  V.  Butler,  35  Vt.  449. 

Costs. — Although  a  simple  chancery 
appeal  vacates  the  decree  below  ab- 
solutely, the  chancellor  has  power  to 
decree  costs  upon  remand  of  the 
cause,  or  reversal  with  directions  to 
enter  a  different  decree  when  no  direc- 
tions as  to  costs  are  given.  Gale  v. 
Butler,  35  Vt.  449. 

While  pending,  all  proceedings  be- 
low under  the  original  decision  are 
void.  Thompson  v.  Thompson,  i  N. 
J.  L.  159. 

Debt. — Nor  can  an  action  of  debt  be 
maintained  thereon.  Atkins  v.  Wy- 
man,  45  Me.  400. 

Looisiana. — While  an  appeal  is  pend- 
ing from  a  judgment  it  cannot  be 
pleaded  as  res  adjtidicata.  Byrne  v. 
Prather,  14  La.  Ann.  663;  Escurix  v. 
Daboval,  7  La.  579;  Turnljull  v.  Cure- 
ton,  9  Martin  (La.)  38. 
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code  appeal  affects  the  proceedings  below  rather  as  a  writ  of 
error  than  as  a  technical  appeal.* 

4.  Construction  of  Statutory  "Appeal" — a.  Generally. — The 
mere  use  of  the  term  "appeal"  in  the  statutes  affords  no  certain 
guide  as  to  its  effect.*  The  general  policy  of  the  law,  and  reasons 
drawn  from  analogy  and  from  the  practical  consequences,  must 
be  resorted  to  to  determine  its  operation.'  Where  the  case  is  to 
be  tried  anew  upon  appeal  as  upon  original  process,  and  the  con- 
troversy is  to  be  settled  by  the  process  and  enforced  by  the  judg- 
ment of  the  appellate  court,  the  appeal  vacates  the  judgment  of 
the  trial  court."* 


1.  Connecticut. — North  America  Bank 

V.  Wheeler,  28  Conn.  433. 

Indiana. — Nil!  v.  Comparet,  16  Ind. 
107;  Burton  v.  Burton,  28  Ind.  342; 
Central  Union  Telephone  Co.  v. 
State,  iiolnd.  204;  Mull  7/.  McKnight, 
67  Ind.  525;  Buchanan  v.  Logansport, 
etc.,  R.  Co.,  71  Ind.  265;  Scheible  v. 
Slagle,  89  Ind.  323;  Padgett  v.  State, 
93  Ind.  396;  State  v.  Krug,  94  Ind. 
366. 

Minnesota. — Dutcher  v.  Culver,  23 
Minn.  415;  Robertson  v.  Davidson,  14 
Minn.  554;  Hastings  First  Nat.  Bank 
V.  Rogers,  13  Minn.  407. 

Missouri. — Lewis  v.  St.  Louis,  etc., 
R.  Co.,  59  Mo.  495. 

Nevada. — Rogers  v.  Hatch,  8  Nev. 
35;  Cain  V.  Williams,  16  Nev.  426. 

New  York. — Sixth  Ave.  R.  Co.  v. 
Gilbert  El.  R.  Co.,  71  N.Y.  430;  Graves 
V.  Maguire,  6  Paige  (N.  Y.)  379;  Bur- 
rail  V.  Vanderbilt,  i  Bosw.  (N.  Y.) 
643;  Clark  V.  Clark,  7  Paige  (N.  Y.) 
607:  Burr  V.  Burr,  10  Paige  (N.  Y.) 
169;  Cook  V.  Dickerson,  i  Duer  (N.Y.) 
679. 

Ohio. — Swing  v.  Townsend,  24  Ohio 
St.  I. 

Oregon, — Day  v.  Holland,  15  Oregon 
466. 

Tennessee. — Gallena  v.  Sudheimer, 
9  Heisk.  (Tenn.)  189;  Thomasson  v. 
Kercheval,  10  Humph.  (Tenn.)  322. 

United  States. — Sharon  v.  Hill,  26 
Fed.  Rep.  345;  Orleans  v.  Piatt,  99 
U.  S.  676. 

Validity  of  Judgment.— The  judg- 
ment below  will  therefore,  pend- 
ing an  appeal  therefrom,  be  opera- 
tive as  a  bar  or  estoppel  to  another 
action  for  the  same  ground.  Line  v. 
State,  131  Ind.  468;  Sharon  v.  Hill,  26 
Fed.  Rep.  345;  Rogers  z/.  Hatch,  8  Nev. 
35;  Cain  V.  Williams,  16  Nev.  426; 
Harris  v.  Hammond,  18  How.  Pr. 
(N.  Y.  Supreme  Ct.)  123;  Sage  v.  Har- 


pending,  49  Barb.  (N.  Y.)  166;  North 
America  Bank  v.  Wheeler,  28  Conn, 
433;  Cole  V.  Conolly,  16  Ala.  271; 
Allen  z'.  Savannah,  9  Ga.  286;  Suydam 
V.  Hoyt,  25  N.  J.  L.  231;  Sharon  v^ 
Hill,  26  Fed.  Rep.  345. 

In  Partition  Proceedings. — So  where, 
in  a  partition  suit  between  the  parties, 
in  which  certain  lands  were  assigned  to 
the  plaintiff,  from  which  the  defend- 
ant appealed,  giving  an  appeal  bond  in 
required  sums,  the  plaintiff  brought 
action  in  ejectment  against  the  de- 
fendant to  recover  the  original  land, 
during  the  pendency  of  the  appeal, 
which  was  interposed  as  a  defense^ 
The  court  said:  "The  only  effect  of 
the  filing  of  the  appeal  bond,  on  the 
appeal  to  this  court  from  the  judgment 
of  the  circuit  court  in  the  partition 
suit,  was  to  stay  execution  upon  the 
judgment  for  costs  of  such  suit  until 
such  appeal  was  determined;  and  that 
in  all  other  respects  the  judgment, 
until  annulled  or  reversed,  was  bind- 
ing upon  the  parties  thereto,  as  to 
every  question  decided  therein." 
Randies  v.  Randies,  67  Ind.  434. 

Action  of  Debt. — In  Newcomb  v. 
Drummond,  4  Leigh  (Va.)  59,  an 
appeal  had  been  taken  from  a  judg- 
ment by  defendant  and  never  prose- 
cuted, because  the  clerk's  records 
had  been  destroyed.  Held,  that  plain- 
tiff could  bring  an  action  of  debt 
thereon,  although  the  appeal  had  not 
been  stricken  off. 

2.  Dutcher  v.  Culver,  23  Minn.  415. 

3.  Dutcher  v.  Culver,  23  Minn.  415. 

4.  Dutcher  v.  Culver,  23  Minn.  415; 
Rogers  v.  Hatch,  8  Nev.  38;  Sherman 
V.  Dilley,  3  Nev.  21;  Curtiss  v. 
Beardsley,  15  Conn.  518;  Campbell  v. 
Howard,  5  Mass.  376. 

Tennessee. — Where  one  of  the  par- 
ties dies  pending  a  simple  appeal,  the 
suit  abates,  but  not  the  appeal;  but  if 


324 


Effect  of  Appeal. 


APPEALS. 


Statutory  Appeal. 


But  where  it  is  in  the  nature  of  a  writ  of  error  or  certiorari  for 
the  review  of  errors  only,  and  the  judgment  below  is  to  be  re- 
versed, affirmed,  modified,  or  remanded,  the  appeal  does  not  va- 
cate or  suspend  the  judgment  below.* 


the  appeal  in  error  be  dismissed  or 
abated,  the  judgment  below  remains  in 
force.  Maskall  v.  Maskall,  3  Smed. 
<Tenn.)  208;  Smith  v.  Holmes,  12 
Heisk.  (Tenn.)468. 

In  Tetmessee  a  simple  appeal  va- 
cates the  decree  below;  an  appeal  in 
error  operates  only  to  suspend  it. 
Smith  V.  Holmes,  12  Heisk.  (Tenn.) 
469. 

Where  Appeal  was  Erased. — Where  an 
appeal  was  allowed  by  a  justice  of  the 
peace,  but  the  appellate  court  erased 
the  appeal  from  the  docket  for  irregu- 
larity— held,  that  while  the  allowance 
of  an  appeal  by  a  justice  of  the  peace 
vacated  the  judgment,  an  action  of 
debt  might  be  sustained  on  the  judg- 
ment until  the  erasure  was  reversed. 
Cunningham  v.  Rogers,  39  Conn.  482. 

The  Vacation  of  the  Decree,  Judgment, 
or  Order  appealed  from  restores  the 
cause  pending  the  appeal  to  the  state 
in  which  it  stood  before  the  decision 
was  made. 

Vacation  of  Judgment. — Thus  an  ap- 
peal from  an  order  vacating  a  judg- 
ment leaves  the  judgment  in  full 
force.  Murphy  v,  Merritt,  63  N.  Car. 
502. 

Arrests. — An  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  dis- 
charging one  who  has  been  arrested 
in  a  civil  action  vacates  the  judgment, 
and  the  order  of  arrest  continues  in 
force  pending  the  appeal.  Patton  v. 
Gash,  99  N.  Car.  280. 

Ohio  Referee's  Report. — On  appeal 
from  the  Common  Pleas  to  the  Dis- 
trict Court  from  a  report  of  referees, 
judgment  is  vacated  and  the  case  is 
tried  anew  without  regard  to  the  refer- 
ence.  Lawson  v.  Bissell,  7  Ohio  St.  129. 

In  Condemnation  Proceedings. — Where 
an  appeal  is  allowed  a  land-owner 
from  the  assessment  of  damages  in 
condemnation  proceedings  it  va- 
cates generally  the  assessment.  Black- 
hire  V.  Atchison,  etc.,  R.  Co.,  13 
Kan.  514;  Kansas  City  v.  Kansas 
Pac.  R.  Co.,  18  Kan.  334;  Carli  v.  Still- 
water, etc.,  R.  Co.,  16  Minn.  260; 
Stacey  v.  Vermont  Cent.  R.  Co.,  27 
Vt.  39;  Baltimore,  etc.,  R.  Co.  z/.  Nes- 
bit,  10  How.  (U.  S.)  395;  Williamson 
V.  Cass  County,  84  111.  361. 


As  the  title  to  the  land  condemned 
rests  in  the  original  owner  until  the 
determination  of  the  appeal,  he  may 
convey  it  by  deed  to  a  third  person 
pending  such  determination,  Carli 
V.  Stillwater,  etc.,  R.  Co.,  16  Minn. 
260;  and  such  a  conveyance  carries 
with  it  the  right  to  damages  ulti- 
mately assessed  on  determination  of 
the  appeal,  Stacey  v.  Vermont  Cent. 
R.  Co.,  27  Vt.  39. 

1.  California. — Taylor  v.  Shew,  39 
Cal.  536;  Low  V.  Adams,  6  Cal. 
277. 

Connecticut. — North  America  Bank 
V.  Wheeler,  28  Conn.  433. 

Illinois. — Curtis  v.  Root,  28  111.  367. 

Indiana. — Nill  v.  Comparet,  16  Ind. 
107;  Burton  v.  Reeds,  20  Ind.  87; 
Burton  v.  Burton,  28  Ind.  342;  State  v. 
Chase,  41  Ind.  356;  Walls  v.  Palmer, 
64  Ind.  493. 

Missouri. — Missouri  Pac.  R.  Co.  v. 
Atkison,  17  Mo.  App.  496;  Hudel- 
meyer  v.  Hughes,  13  Mo.  89. 

Montana. — Fredericks  v.  Clark,  3 
Mont.  258;  Curtis  v.  Donnell,  3  Mont. 
214. 

Nevada. — Rogers  v.    Hatch,  8  Nev. 

39- 

New  York. — Tyler  v.  Willis,  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  369; 
Matter  of  Berry,  26  Barb.  (N.  Y.)  55. 

Ohio. — Stuble  v.  Walpole,  Wright 
(Ohio)  447. 

Action  on  Judgment. — Hence  an  ac- 
tion on  the  judgment  may  be  main- 
tained in  the  same  or  another  state 
while  an  appeal  is  pending  therefrom. 
Taylor  v.  Shew,  39  Cal.  539;  Nill  v. 
Comparet,  16  Ind.  107;  Burton  v. 
Reeds,  20  Ind.  87;  Suydam  v.  Hoyt, 
25  N.  J.  L.  231;  Scott  V.  Pilkington,  2 
B.  &  S.  II. 

Motion  on  Condition.  —  An  appeal 
from  an  order  granting  a  motion  on 
conditions  does  not  operate  to  extend 
the  time  limited  for  compliance  with 
such  conditions.  Ferry  v.  Central 
N.  Y.  Bank,  9  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  103. 

Appeal  from  Probate.  —  An  appeal 
from  the  order  of  a  probate  court 
does  not  vacate  or  suspend  the  opera- 
tion of  the  order.  Dutcher  v.  Culver, 
23  Minn.  415. 
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b.  Appeals  from  Orders  Affecting  Injunctions. — Thus 
an  appeal  from  a  decree  granting,  refusing,  or  dissolving  an  in- 
junction does  not  disturb  its  operative  effect,*  unless  the  trial 
judge  in  allowing  an  appeal  therefrom  is  vested  with  discretion  to 
make,  and  does  make,  an  order  suspending  or  modifying  the  in- 
junction during  the  pendency  of  the  appeal.* 

c.  Appeals  from  Orders  Affecting  Receivers. — Where  a 
receiver  is  appointed,  an  appeal  from  the  order  of  appointment  or 
the  judgment,  as  ancillary  to  which  he  was  appointed,  does  not 
vacate  the  order  of  appointment  or  discharge  the  receiver,  but  his 
powers  and  duties  remain  intact.^  Nor  does  the  reversal  of  a 
judgment  in  which  an  ancillary  receiver  was  appointed  operate  to 
discharge  him.*  The  lower  court  may  thereafter  continue  or  dis- 
charge him  at  pleasure.*     See  article  Receivers. 


1.  Hovey  v.  McDonald,  109  U.  S. 
161;  Slaughterhouse  Cases,  10  Wall. 
(U.  S.)  273;  Leonard  v.  Ozark  Land 
Co.,  115  U.  S.  465;  Knox  County  v. 
Harshman,  132  U.  S.  14;  Green  v. 
Griffin,  95  N.  Car.  50. 

2.  Hovey  v.  McDonald,  109  U.  S. 
161;   Slaughterhouse  Cases,  10  Wall. 

(U.S.)  273. 

Dissolution  of  Injunction. — Where  an 
injunction  has  been  dissolved,  an  ap- 
peal by  a  defendant  cannot  of  itself 
revive  it,  nor  can  the  mere  prosecu- 
tion of  an  appeal  act  as  an  injunction 
where  none  has  been  granted.  Knox 
County  V.  Harshman,  132  U.  S.  14; 
Hart  V.  Albany,  3  Paige  (N.  Y.)38i; 
Hoyt  V.  Gelston,  13  Johns.  (N.  Y.) 
139;  Wood  V.  Dwight,  7  Johns.  Ch. 
(N.  Y.)  295;  Hicks  V.  Michael,  15  Cal. 
107;  Merced  Min.  Co.  v.  Fremont,  7 
Cal.  130;  Garrow  v.  Carpenter,  4 
Stew.  &  P.  (Ala.)  336;  Boren  v.  Chis- 
holm,  3  Ala.  513;  McMichael  v.  Eck- 
man,  26  Fla.  43. 

Contra. — A  very  few  cases  hold  that 
an  appeal  from  an  order  dissolving  an 
injunction  suspends  the  operation  of 
the  decision  and  decree  appealed 
from.  Penrice  v.  Wallis,  37  Miss. 
182;  Yocom  V.  Moore,  4  Bibb  (Ky.) 
221;  Turner  v.  Scott,  5  Rand.  (Va.) 
332;  Williams  v.  Pouns,  48  Tex.  141. 

Where  judgment  has  gone  against 
the  plaintiff  in  an  action,  the  trial 
court  has  no  power  to  revive  or  con- 
tinue a  temporary  injunction  obtained 
by  plaintiff  pending  his  appeal  there- 
from. Fellows  V.  Heermans,  13  Abb. 
Pr.  N.  S.  (N.  Y.  Ct.  App.)  i;  Spears 
V.  Mathews,  66  N.  Y.  128. 

Order  Granting  an  Injunction. — An 
appeal  from  an  injunction  order,  even 


with  a  supersedeas  bond,  does  not  va- 
cate or  suspend  it.  The  defendant 
must  abstain  from  doing  the  prohib- 
ited thing  until  reversal,  or  be  guilty 
of  contempt. 

California. — Merced  Min.  Co.  v.  Fre- 
mont, 7  Cal.  130;  Swift  V.  Shephard, 
64  Cal.  423;  Heinden  v.  Cross,  63  Cal. 
44. 

Indiana. — Randies  v.  Randies,  67 
Ind.  434;  Central  Union  Telephone 
Co.  V.  State,  110  Ind.  204;  State  v. 
Chase,  41  Ind.  356;  Walls  v.  Palmer, 
64  Ind.  493;  Hawkins  v.  State,  126 
Ind.  297. 

Iowa. — Lindsay  v.  Clayton,  Dist. 
Ct.,  75  Iowa  512. 

Minnesota. — Robertson  v.  Davidson, 
14  Minn.  554;  Hastings  First  Nat. 
Bank  v.  Rogers,  13  Minn.  407. 

Missouri. — State  v.  Dillon,  96  Mo. 
62;  St.  Louis  V.  St.  Louis  Gaslight 
Co.,  82  Mo.  349;  Missouri  Pac.  R. 
Co.  V.  Atkison,  17  Mo.  App.  484. 

Nevada. — Rogers  v.  Hatch,  8  Nev. 
35. 

New  York. — Sixth  Ave.  R.  Co.  v. 
Gilbert  El.  R.  Co.,  71  N.  Y.  430,- 
Power  V.  Athens,  19  Hun  (N.  Y.)  165; 
Cook  V.  Dickerson,  i  Duer  (N.  Y.) 
679;  Graves  v.  Maguire,  6  Paige  (N. 
Y.)  379;  Burrall  v.  Vanderbilt,  i 
Bosw.  (N.  Y.)643. 

United  States. — Erhardt  v.  Boaro, 
113  U.  S.  537. 

3.  Sewing  v.  Townsend,  24  Ohio 
St.  I. 

4.  Ireland  v.  Nichols,  40  How.  Pr. 
(N.  Y.  Super.  Ct.)  85;  Baughman  v. 
Calaveras  County  Superior  Ct.,  72 
Cal.  574. 

6.  Ireland  v.  Nichols,  40  How.  Pr. 
(N.  Y.  Super.  Ct.)  85. 
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5.  Trial  De  Novo. — Where,  as  on  appeal  from  the  judgment  of 
a  magistrate,*  a  case  comes  up  for  an  entire  new  trial  throughout 
before  a  superior  court,  the  appellate  court  is  not  limited  to  the 
issues  below,  but  may  go  into  new  questions  presented  before  it.* 
But  under  modern  chancery  practice,  while  the  decree  appealed 
from  is  vacated,  the  cause,  with  all  its  incidents  of  pleading  and 
evidence,  is  presented  unchanged  to  the  appellate  court.*  New 
issues  cannot  be  introduced,  and  the  cause  will  be  reviewed  as  it 
stood  just  prior  to  the  decision  rendered  below.* 

6.  Transference  of  Jurisdiction  by  Appeal — a.  IN  GENERAL. — 
Where  an  appeal  has  been  perfected,  the  jurisdiction  of  the 
appellate  court  over  the  subject-matter  and  the  parties  attaches, 
and  the  trial  court  has  no  power  to  render  any  further  deci- 
sion affecting  the  rights  of  the  parties  in  the  cause  until  it  is 
remanded.* 


Uotion  for  Discharge. — An  appeal 
from  the  judgment  in  the  main  action 
does  not  deprive  the  court  below  of  ju- 
risdiction to  hear  and  determine  a  mo- 
tion for  appellant's  discharge  while 
the  appeal  is  pending.  Baughman  v. 
Calaveras  County  Superior  Ct.,  72 
Cal.  574;  Ireland  v.  Nichols,  40  How. 
Pr.  (N.  Y.  Super.  Ct.)  85. 

1.  State  V.  Harding,  39  Conn.  561; 
Cunningham  v.  Rogers,  39  Conn.  482; 
State  V.  Young,  6  Kan.  37;  State  v. 
Coulter,  40  Kan.  87;  State  v.  Forner, 
32  Kan.  2S3;  Jacobs  v.  Morrow,  21 
Neb.   233;  Kelly  v.  Settegast,  68  Tex. 

13- 

Admission  to  Bail. — On  appeal  from 
a  refusal  to  admit  to  bail  a  person  in- 
dicted for  murder,  the  appellate  court 
will  weigh  the  evidence  afresh  with- 
out regard  to  the  findings  below. 
Ex  p.  Heffren,  27  Ind.  87;  Ex  p. 
Moore,  30  Ind.  197. 

Erroneous  Procedure. — When  the  law 
expressly  provides  that  on  appeal 
from  the  sentence  of  judgment  of  a 
justice  the  case  shall  be  tried  anew, 
it  is  error  for  the  appellate  court  to 
try  such  a  case  as  upon  a  petition  in 
error.     State  v.  Young,  6  Kan.  37. 

2.  Kirtland  v.  Davis,  43  Ga.  321; 
Lynch  v.  Pace,  40  Ga.  173;  The 
Steamer  Lucille,  19  Wall.  (U.  S.)  73. 

On  appeal  to  a  superior  court  from 
the  judgment  of  an  ordinary  setting 
aside  a  homestead,  it  is  error  for  the 
judge  therefor  to  charge  the  jury 
that  they  must  find  for  or  against  the 
homestead  as  plotted,  since  they  have 
power  to  diminish  the  property  so  set 
apart  to  its  legal  value.  Kirtland  v. 
Davis,  43  Ga.  318. 


In  Admiralty. — An  appeal  in  admi- 
ralty vacates  the  decree  of  the  inferior 
tribunal,  and  an  entirely  new  trial, 
with  different  testimony  and  plead- 
ings, if  necessary,  will  be  held  in  the 
appellate  court,  and  a  new  decree 
will  be  made  and  enforced  by  it. 
The  Steamer  Lucille,  19  Wall.  (U.  S.) 
73;  Yeaton  v.  U.  S.,  5  Cranch  (U.  S.) 
281;  PenhoUon  v.  Doane,  3  Dall.  (U. 
S.)  87;  Jennings  v,  Carson,  4  Cranch 
(U.  S.)  2;  U.  S.  V.  The  Schooner 
Betsy,  4  Cranch  (U.  S.)  443;  The 
Venus,  I  Wheat.  (U.  S.)  113. 

3.  Ticonic  Bank  v.  Harvey,  16  Iowa 
141. 

Record. — The  appeal  brings  up  the 
cause  as  presented  by  the  record, 
without  regard  to  the  decision  of  the 
trial  court  below.  Austin  v.  Carpen- 
ter, 2  Greene  (Iowa)  131;  Blake  v. 
Blake,  13  Iowa  40;  Robb  v.  Dougherty, 
14  Iowa  379;  Van  Orman  v.  Spafford, 
16  Iowa  186;  State  v.  Orwig,  27  Iowa 
530. 

4.  Reese  v.  Barker,  85  Ala.  474;  Ti- 
conic Bank  v.  Harvey,  16  Iowa  141; 
Larison  v.  Polhemus,  39  N.  J.  Eq.  303; 
The  Philadelphian,  60  Fed.  Rep.  423; 
Luthe  V.  Luthe,  12  Colo.  429;  Hyer  v. 
Caro,  17  Fla.  332;  Darner  v.  Daggett, 
35  Neb.  697;  O'Leary  v.  Iskey,  12  Neb. 
136;  Baier  v.  Humpall,  16  Neb.  127; 
Union  Pac.  R.  Co.  v.  Ogilvy,  i3  Neb. 
638;  Fuller  V.  Schroeder,  20  Neb.  631; 
Lamb  v.  Thompson,  31  Neb.  448; 
Bishop  V.  Stevens,  31  Neb.  786.  See 
article  Trial  De  Novo. 

5.  Alabama. — Allen  v.  Allen,  80  Ala. 

155- 

Arkansas. — Harrison  v.  Trader,  29 
Ark.  85. 
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Subsequent  Proceedings. — But  an  appeal  only  carries  up  to  the  appel- 


California. — Bryan  v.  Berry,  8  Cal. 
130. 

Indiana. — State  v.  Kolsem,  130  Ind. 

434- 

Iowa. — McGlaughhn  v.  O'Rourke, 
12  Iowa  459;  Levi  v.  Karrick,  15  Iowa 
444. 

A'entucky. — Helm  v.  Boone,  6  J.  J. 
Marsh.  (Ky.)357. 

Louisiana. — Fink  v.  Martin,  10  Rob. 
(La.)  147;  Gary  v.  Richardson,  32  La. 
Ann.  1170;  Barrow  v.  Clack  (La., 
1893),  12  So.  Rep.  632. 

Massachusetts. — Boynton  v.  Foster, 
7  Met.  (Mass.)  415. 

Missouri. — Ladd  v.  Couzins,  35  Mo. 
513;  Burgess  v.  O'Donoghue,  90  Mo. 
301;  DeKalb  County  v.  Hixon,  44  Mo. 
341;  Stewart  v.  Stringer,  41  Mo.  400. 

Tennessee. — Suggs  v.  Suggs,  i  Overt. 
(Tenn.)  2:  Freeman  v.  Henderson,  5 
Coldw.  (Tenn.)  647. 

Texas. — Chestnutt  v.  Pollard,  77 
Tex.  87. 

United  States. — Mitchel  v.  U.  S.,  g 
Pet.  (U.  S.)  711;  Ensminger  z/.  Powers, 
108  U.  S.  305;  Davis  V.  The  Brig, 
Gilp.  (U.  S.)34. 

Motion  in  the  Cause. — The  trial  court 
has  no  power  to  entertain  a  motion 
affecting  the  cause  as  transferred  by 
appeal  to  an  appellate  court.  Skin- 
ner V.  Bland,  87  N.  Car.  168;  Isler  v. 
Brown,  69  N.  Car.  125. 

It  cannot,  therefore,  entertain  a  mo- 
tion to  let  a  defendant  in  to  answer 
pending  an  appeal.  Whaleyz/.  Charles- 
ton, 8  S.  Car.  344. 

Vacating  Judgment. — Nor  make  an 
order  vacating  the  judgment  or  setting 
aside  a  sale  thereunder.  Burgess  v. 
O'Donoghue,  90  Mo.  301. 

Or  to  vacate  a  decree  in  accordance 
with  the  prayer  of  a  bill  of  review. 
Kimberly  v.  Arms,  40  Fed.  Rep.  551. 

Motion  to  Dismiss. — So  after  an  ap- 
peal has  been  taken,  a  motion  to  dis- 
miss must  be  made  in  the  appellate, 
not  in  the  trial,  court.  Lake  Shore, 
etc.,  R.  Co.  V.  Chambers,  89  Mich.  7; 
Covell  V.  Mosely,  15  Mich.  514;  Bab- 
cock  V.  Twist.  16  Mich.  282;  McBride 
V.  Rea,  33  Mich,  347;  Ball  v.  Ball,  18 
Mich.  380.  And  the  entry  of  a  dismissal 
of  the  cause  in  the  trial  court  is  a  mere 
nullity.  Freeman  v.  Henderson,  5 
Coldw.  (Tenn.)  647. 

Texas. — In  Grubbs  v.  Leon,  62  Tex. 
426,  it  was  held  that  the  trial  court 
had    full    power   over   its    judgments 
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until  the  end  of  the  term,  notwith- 
standing the  prior  perfection  of  an 
appeal  therefrom,  and  that  it  might 
vacate  or  amend  the  same  until  then. 
To  the  same  effect,  see  Garza  v.  Baker, 
58  Tex.  483. 

Bemoval  of  Cause. — Where  an  appeal 
is  taken  to  a  circuit  court,  it  cannot  re- 
move the  cause  to  the  circuit  court  of 
another  judicial  district  without  ex- 
press statutory  authority.  Hoshall  v. 
Hoffacker,  11  Md.  362. 

Since  a  writ  of  error  does  not  vacate 
the  judgment  below,  the  appellate 
court  cannot  send  the  case  back  to  the 
court  below  with  instruction  to  enter 
a  judgment  of  nonsuit  because,  since 
the  judgment  below  was  entered  and 
while  the  writ  of  error  is  pending,  the 
statute  authorizing  the  action  has 
been  repealed.  Kansas  Pac.  R.  Co. 
V.  Twombly,  100  U.  S.  81. 

Bill  of  Exceptions. — When  the  signing 
of  a  general  bill  of  exceptions  operates 
as  a  writ  of  error  to  remove  the  cause, 
it  will  have  that  effect,  although  erro- 
neously signed,  by  reason  of  the  judg- 
ment appealed  from  being  interlocu- 
tory, instead  of  final;  and  the  trial 
court  has  no  further  jurisdiction  of 
the  cause  until  sent  back  by  the  ap- 
pellate tribunal.  Western,  etc.,  R. 
Co.  V.  State,  69  Ga.  529. 

Louisiana. — Where  a  suspensive  ap- 
peal has  been  taken  from  a  judgment 
appertaining  to  the  appointment  of  a 
definitive  syndic  of  creditors,  the  judge 
has  no  power  to  grant  any  additional 
order  therein  involving  the  subject- 
matter  thereof.  State  v.  Duffel,  41 
La.  Ann.  958. 

In  Divorce  Cases. — Where  an  appeal  is 
taken  by  the  defendant  in  a  divorce 
case  from  a  judgment  of  divorce 
against  him,  it  carries  up  also  the 
question  of  the  proper  custody  of  a 
child  asked  for  in  the  petition  for  di- 
vorce: and  an  order  of  the  trial  court 
awarding  such  custody  to  the  defend- 
ant pending  the  appeal  is  irregular 
and  void.      King  v.  King,  42  Mo.  App. 

459- 

Alimony. — Where  a  wife  appeals 
from  a  judgment  in  an  action  for  di- 
vorce, tl^e  order  for  alimony  obtained 
below  does  not  continue,  but  a  new 
application  must  be  made.  Moncrief 
V.  Moncrief,  15  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  1S9. 

Clerk. — Although  an  appeal  avoids 
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late  court  the  proceedings  had  up  to  the  time  of  the  appeal.* 
Proceedings  subsequent  thereto  remain  within  the  jurisdiction  of 
the  trial  court.* 

The  trial  court   retains  power  to  take  all  necessary  steps  for 
transmission  of  the  record  on  appeal,*  and  the  requisite  authority 


the  jurisdiction  of  the  inferior  court 
over  the  cause,  it  does  not  affect  its 
power  to  compel  the  clerk  to  perform 
his  legal  duties  relating  to  it,  as  to 
take  out  and  furnish  a  transcript. 
State  V.  Clark,  33  La.  Ann.  422. 

And  as  the  appellate  court  does  not 
take  jurisdiction  of  the  cause  until 
the  appeal  is  perfected,  it  cannot  pun- 
ish the  clerk  below  for  sending  up  an 
imperfect  copy  of  the  record.  Moore 
V.  Clerk,  Litt.  Sel.  Cas.  (Ky.)  104. 

Appeal  between  Appellees. — As  an 
appeal  only  strips  the  trial  court  of  ju- 
risdiction over  the  subject-matter  and 
issues  between  the  appellant  and 
appellee,  it  has  jurisdiction  to  allow 
an  appeal  between  a  part  of  the  ap- 
pellees as  against  other  appellees, 
pending  the  appeal  between  appel- 
lants and  appellees.  Levy  v.  Collins, 
32  La.  Ann.  1003. 

Bemand. — Where  an  appeal  is  taken 
from  the  judgment  of  an  intermediate 
appellate  court  remanding  a  cause  for 
further  proceedings,  the  appellant 
should  apply  to  the  trial  court  for  a 
continuance  of  the  cause  until  the 
appeal  is  determined.  Neubert  v. 
Phillips,  46  Ohio  St.  559;  Shaeffer  v. 
Marienthal,  17  Ohio  St.  183.  A  mo- 
tion for  stay  of  execution  in  the  court 
to  which  an  appeal  has  been  taken  is 
not  proper.  Miller  v.  Pine  Min.  Co. 
(Idaho,  1893),  32  Pac.  Rep.  207. 

Appeal  from  Order. — While  an  appeal 
is  pending  from  an  order,  the  court 
below  has  no  jurisdiction  to  vacate  or 
set  it  aside.  Stewart  v.  Taylor,  68 
Cal.  5;   Bryan  v.  Berry,  8  Cal.  135. 

Judgment  by  Default. — An  appeal 
from  an  order  refusing  to  remove  a 
judgment  by  default  does  not  affect 
the  jurisdiction  of  the  trial  court  over 
the  judgment.  It  can,  therefore,  ex- 
tend the  judgment  and  issue  execu- 
tion therein.  Rice  v.  West,  42  Md. 
614. 

Massachusetts. — Under  the  modern 
practice  of  Massachusetts,  an  appeal, 
bill  of  exceptions,  or  report  does  not 
transfer  to  this  court  the  whole  case, 
but  only  the  questions  of  law  to  be 
revised,  unless  the  court,  upon  decid- 
ing those  questions,  sees  lit  to  order 


the  record  of  the  whole  case  to  be  re- 
moved. Pub.  Stat.  Mass.,  c.  150,  §§ 
7,  12;  c.  153,  §§  8,  15;  Terry  v.  Bright- 
man,  133  Mass.  537;  except  on  appeal 
from  the  municipal  police  district 
court  to  the  superior  court,  Gale  v. 
Nickerson,  144  Mass.  417. 

In  other  instances  the  case  remains 
in  the  superior  court,  and  is  open  to  a 
motion  to  arrest  judgment,  to  grant  a 
new  trial,  or  allow  amendments,  al- 
though the  rescript  of  the  supreme 
judicial  court  has  directed  judgment 
for  the  plaintiff  or  defendant.  Gale 
V.  Nickerson,  144  Mass.  417;  Terry  v. 
Brightman,  133  Mass.  536;  Com.  v. 
Scott,  123  Mass.  418;  Piatt  v.  Justices, 
124  Mass.  353;  Loring  v.  Salisbury 
Mills,  125  Mass.  138. 

Tennessee. — Under  Code  of  Tennes- 
see, an  appeal  from  an  order  over- 
ruling a  demurrer  in  chancery  carries 
up  the  whole  cause  to  the  appellate 
court.  Graham  v.  Merrill,  5  Coldw. 
(Tenn.)  622. 

Municipal  Ordinance. — And  an  appeal 
from  a  judgment  against  the  defend- 
ant for  violation  of  a  municipal  ordi- 
nance does  not  deprive  the  trial  court 
of  jurisdiction  to  try  similar  prosecu- 
tions. State  V.  Davcy,  39  La.  Ann. 
507. 

1.  Miller  v.  Pine  Min.  Co.  (Idaho, 
1893),  32  Pac.  Rep.  207. 

2.  Miller  v.  Pine  Min.  Co.  (Idaho, 
1893),  32  Pac.  Rep.  207;  Kindel  v. 
Beck,  etc..  Lithographing  Co.,  19  Colo. 
310;  Ryan  v.  Newcomb,  147  111.  368; 
Ames  V.  Ames,  151  111.  280;  Parrish  v. 
Ross  (Ky.,  1894),  25  S.  W.  Rep.  266; 
Line  v.  State,  131  Ind.  468;  Pach  v. 
Geoffrey  (Supreme  Ct.),  19  N.  Y.  Supp. 
583;  Cunningham  v.  Fontaine,  25  Ala, 
644;  Dow  V.  Whitman,  36  Ala.  604; 
Burton  v.  Burton,  28  Ind.  342;  Burton 
V.  Reeds,  20  Ind.  87;  Randies  v. 
Randies,  67  Ind.  434;  Nill  v.  Comparet, 
16  Ind.  107. 

3.  State  V.  Judge,  11  La.  Ann.  728; 
Flynn  v.  Cottle,  47  Cal.  527;  Colbert 
V.  Rankin,  72  Cal.  197;  Reilly  v. 
Reilly,  60  Cal.  626;  James  v.  Leport, 
19  Nev.  174. 

Bill  of  Exceptions. —  It  has  power 
therefore  to  settle  a  bill  of  exceptions, 
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to  protect  the  subject-matter  of  the  controversy  and  preserve 
the  fruits  of  the  Htigation  so  that  the  judgment  on  appeal  may 
be  effectuated.* 

b.  In  Collateral  Proceedings. — The  trial  court  has  power 
to  entertain  a  motion  in  a  collateral  proceeding,  distinct  and 
separate  from  the  decision  appealed  from,  while  the  appeal  is 
pending.* 


or  statement  on  appeal  after  an  appeal 
has  been  taken  from  the  judgment, 
provided  that  the  statutory  period  for 
settlement  has  not  elapsed.  James  v.. 
Leport,  19  Nev.  174;  Flynn  v.  Cottle, 
47  Cal.  527;  Colbert  v.  Rankin,  72 
Cal.  197;  Reilly  v.  Reilly,  60  Cal. 
626. 

1.  Hinson  v.  Adrian,  gi  N.  Car.  374; 
State  V.  Houston,  35  La.  Ann.  236. 

Louisiana. — A  suspensive  appeal  from 
a  judgment  dismissing,  on  exception, 
the  intervention  of  an  adjudicatee  con- 
templating the  erasure  of  mortgage 
inscriptions,  does  not  strip  the  trial 
court  of  jurisdiction  over  a  demand  to 
coerce  payment  of  the  price  of  adjudi- 
cation retained  by  such  adjudicatee  at 
a  judicial  sale.  State  v.  Houston,  35 
La.  Ann.  236. 

2.  Allen  v,  Allen,  80  Ala.  156;  Line 
V.  State,  131  Ind.  468;  Burton  v.  Bur- 
ton, 28  Ind.  342;  Burton  v.  Reeds,  20 
Ind.  87;  Randies  v.  Randies,  67  Ind. 
434;  Nill  V.  Comparet,  16  Ind.  107; 
State  V.  Krug,  94  Ind.  366;  Robertson 
V.  Robertson,  i  Edw.  Ch.  (N.  Y.)  360; 
State  V.  Hamill,  6  La.  Ann.  257;  Green 
V.  Griffin,  95  N.  Car.  50;  Hargcr  v. 
Spofford,  44  Iowa  369. 

Motion  to  Set  Aside  Sale. — Where  a 
motion  was  made  to  set  aside  a  sale  of 
land  on  execution  under  a  decree  while 
an  appeal  was  pending  from  the  decree, 
the  court  said:  "  The  present  motion, 
however,  is  a  separate  and  distinct  pro- 
ceeding from  the  chancery  suit  which 
culminated  in  the  decree  from  which 
the  appeal  in  question  was  taken.  It  is 
based  upon  grounds  which  have  noth- 
ing to  do  with  the  equities  involved  in 
and  settled  by  that  decree,  and  which 
have  originated  subsequent  to  its  ren- 
dition. The  purpose  of  the  motion  is 
not  to  raise  any  question  going  behind 
the  decree  or  concluded  by  it,  but 
only  to  prevent  any  abuse  of  the  proc- 
ess of  the  court  by  the  agency  of 
which  it  is  sought  to  enforce  the  exe- 
cution of  the  decree.  It  is  manifest 
that  whatever  course  may  be  taken  by 
the  appellate  court  as  to  the  decree 


appealed  from,  whether  it  be  affirmed 
or  refused,  the  questions  arising  from 
this  motion  would  be  neither  dis- 
cussed nor  determined.  Courts  of 
law  and  equity  alike  exercise  the  juris- 
diction of  setting  aside  sales  where 
there  has  been  an  abuse  of  their  proc- 
ess, and  for  the  advancement  of  the 
ends  of  justice.  *  *  *  The  universal 
practice  is  to  allow  a  separate  appeal 
from  judgments  involving  the  deter- 
mination of  motions  of  this  nature,  on 
the  theory  that  they  are  original  suits, 
separate  and  distinct  from  the  princi- 
pal suit  or  action,  to  which  they  are 
merely  collateral."  Allen  v.  Allen, 
80  Ala.  156. 

Appeal  from  Collateral  Order. —  And 
where  an  appeal  is  taken  from  a  col- 
lateral order,  the  judgment  below  so 
far  subsists  as  to  authorize  the  court 
to  preserve  the  status  of  the  case  until 
the  appeal  is  determined.  Green  v. 
Griffin,  95  N.  Car.  50;  Hinson  v.- 
Adrian,  91  N.  Car.  372. 

Injunction. —  In  Green  v.  Griffin,  95 
N.  Car.  50,  it  was  said:  "Still  more 
forcibly  must  the  principle  apply, 
when  a  temporary  restraining  order  is 
found  to  be  necessary  in  the  progress 
of  a  cause,  and  its  validity  is  to  be  re- 
viewed." 

Motion  to  Set  Aside. — An  appeal  from 
an  order  overruling  a  motion  to  set 
aside  proceedings  subsequent  to  judg- 
ment, does  not  affect  proceedings  un- 
der the  principal  judgment.  Hay- 
den  V.  Herbert,  Hard.  (Ky.)  150. 

Satisfaction  of  Judgment. — In  State  v. 
Hamill,  6  La.  Ann.  257,  it  was  held 
that  the  trial  court  might,  notwith- 
standing an  appeal,  entertain  a  rule  to 
decide  whether  the  judgment  had 
been  satisfied  or  not. 

Appeal  Bond. — The  trial  court  has 
no  jurisdiction  to  permit  a  supplemen- 
tal appeal  bond  to  be  filed  after  appeal 
has  been  perfected.  Barrows  v.  Clack 
(La.,  1893),  12  So.  Rep.  632. 

Attachment.  —  An  appeal  from  a 
judgment  which  in  legal  effect  dis- 
solves an  attachment  does  not  deprive 
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c.  The  Property  in  Controversy. — An  appeal  in  equitable 
causes  does  not  transfer  the  property  or  fund  in  controversy  to 
the  jurisdiction  of  the  appellate  court.*  The  trial  court  may 
take  all  expedient  steps  to  preserve  it  pending  the  appeal.*  It 
may  sell  the  property,  invest  the  proceeds,^  and  require  proper 
security  to  be  given  for  the  safe  keeping  of  a  fund.* 

d.  Release  of  Lien. — An  appeal  in  the  nature  of  a  writ  of 
error  does  not  release  the  lien  of  the  judgment  or  decree ;  *  a 
simple  chancery  appeal  avoids  it.® 

e.  Amendment  of  Record. — But  the  original  records  are  not 
removed  by  an  appeal.''  And  the  trial  court  retains  jurisdiction 
to  so  amend  them  as  to  express  the  actual  events  during  the  trial 
of  the  cause,  even  after  an  appeal  has  been  taken  from  a  final 
judgment  therein.® 


the  trial  court  of  jurisdiction  to  enter 
an  order  of  discharge.  Harger  v. 
Spofford,  44  Iowa  369. 

Completion  of  Decree.  —  An  appeal 
from  a  decree  does  not  deprive  the 
trial  court  or  chancellor  of  power  to 
permit  the  appellee  to  complete  the 
decree  by  reference  to  a  master  to 
ascertain  the  precise  sum  due  him 
thereon.  Messonnier  v.  Kenmore,  3 
Johns.  Ch.  (N.  Y.)  66;  M.  E.  Church  v. 
Jaques,  3  Johns.  Ch.  (N.  Y.)  77;  Green 
V.  Winter,  i  Johns.  Ch.  (N.  Y.)  77. 

Decree  of  Sales. — An  appeal  from  a 
decree  of  sale  does  not  so  transfer 
the  cause  as  to  prevent  the  purchaser 
from  completing  the  sale.  Brasher  v. 
Cortlandt,  2  Johns.  Ch.  (N.  Y.)  505. 

Next  Friend. — In  Robertson  v.  Rob- 
ertson, I  Edw.  Ch.  (N.  Y.)  360,  it  was 
held  that  an  appeal  by  a  husband 
from  an  order  allowing  the  sufficiency 
of  a  next  friend  to  prosecute  for  a 
wife  seeking  a  divorce,  is  not  a  bar  to 
a  motion  for  alimony  pending  the 
appeal,  since  the  reversal  of  the  order 
would  not  terminate  the  suit. 

1.  Spring  V.  South  Carolina  Ins. 
Co.,  6  Wheat.  (U.  S.)  519;  Jennings  v. 
Carson,  4  Cranch  (U.  S.)  2;  Hinson 
V.  Adrian,  91  N.  Car.  372. 

2.  Spring  v.  South  Carolina  Ins. 
Co.,  6  Wheat.  (U.  S.)  519. 

Sale  under  a  Decree. — So  a  fund  raised 
by  a  sale  under  a  decree  is  not  trans- 
ferred to  the  appellate  court  by  an  ap- 
peal from  a  judgment  directing  its 
distribution.  Hinson  v,  Adrian,  91 
N.  Car.  372. 

3.  Spring  «».  South  Carolina  Ins.  Co., 
6  Wheat.  (U.  S.)5i9. 

4.  Hinson  v.  Adrian,  91  N.  Car. 
372. 


Holmes,     12     Heisk. 


The  fund  or  property  in  controversy 
remains  where  the  decree  is  to  be  exe- 
cuted. Hayford  v.  Griffith,  3  Blatchf. 
(U.  S.)  36. 

Rents. — In  McClanahan  v.  Hender- 
son, I  T.  B.  Mon.  (Ky.)  260,  it  was 
held,  that  after  a  decree  that  an  oc- 
cupier convey  to  the  real  owner,  and 
that  rents  be  balanced  against  im- 
provements, had  been  appealed,  the 
trial  court  had  no  power  to  set  off 
rents  accruing  between  the  appeal 
and  the  decree  of  affirmance  in  the 
same  cause  unless  a  supplemental  bill 
was  filed. 

5.  Smith  V.  Holmes,  12  Heisk, 
(Tenn.)  469. 

6.  Smith 
(Tenn.)  469. 

7.  De  Kalb  County  v.  Hixon,  44  Mo. 

341- 

8.  Massachusetts. — Welch  v.  Damon, 
II  Gray  (Mass.)  383. 

Missouri. — De  Kalb  County  v.  Hix- 
on, 44  Mo.  341;  In  re  Gardner,  41  Mo. 
App.  600;  Jones  v.  St.  Joseph,  F.  &  M. 
Ins.  Co.,  55  Mo.  342;  Gamble  v.  Daugh- 
erty,  71  Mo.  599. 

Ne^v  York. — New  York  Nat.  City 
Bank  v.  New  York  Gold  Exch.  Bank, 
97  N.  Y.  645;  Buckingham  v.  Dickin- 
son, 54  N.  Y.  682;  Guernsey  v.  Miller, 
80  N.  Y.  181;  Chichester  v,  Cande,  3 
Cow.  (N.  Y.)  42;  Mechanics'  Bank  v. 
Minthorne,  19  Johns.  (N.  Y.)  244. 

Texas. — Chestnutt  v.  Pollard,  77 
Tex.  87;  Cowan  v.  Ross,  28  Tex.  228; 
McNairy  v.  Castleberry,  6  Tex.  286; 
Russell  V.  Miller,  40  Tex.  495. 

Wisconsin. — Kelly  v.  Chicago,  etc., 
R.  Co.,  70 Wis.  335. 

England, — Richardson  v.  Mellish,  3 
Bing.  229,  II  E.  C.  L.  127. 
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7.  Interlocutory  Appeals. — It  is  only  on  the  perfection  of  an  ap- 
peal from  a  final  judgment  that  the  entire  cause  is  transferred.* 
Interlocutory  appeals  deprive  the  trial  court  of  jurisdiction  over 
all  questions  connected  therewith,*  but  the  general  cause  and  its 
record  remain  below.'  Parties  may  therefore,  unless  restrained 
by  statute,  proceed  with  the  main  cause,  although  the  interlocutory 
appeal  is  pending.* 


It  can  only  amend  to  show  proceed- 
ings up  to  the  time  the  appeal  was 
taken.  De  Kalb  County  v.  Hixon,  44 
Mo.  341. 

New  York. — It  follows  that  the  trial 
court  has  power  to  amend  an  order  re- 
versing a  judgment  entered  on  the  re- 
port of  a  referee  by  adding  the  state- 
ment that  the  reversal  was  on  the  facts 
as  well  as  the  law,  after  an  appeal  from 
the  order  has  been  taken.  New  York 
Nat.  City  Bank  v.  New  York  Gold 
Exch.  Bank.  97  N.  Y.  645. 

Effect  on  Appellate  Jurisdiction. — The 
amendment  of  a  judgment  by  an  in- 
ferior court  while  an  appeal  is  pending 
therefrom  does  not  affect  the  jurisdic- 
tion of  the  appellate  court.  San  Fran- 
cisco Sav.  Union  v.  Myers,  72  Cal. 
161. 

1.  Green  v.  Griffin,  95  N.  Car.  50; 
Skinner  v.  Bland,  87  N.  Car.  168. 

2.  Jewett  V.  Albany  City  Bank,  i 
Clarke  Ch.  (N.  Y.)  59;  Green  f.  Griffin, 
95  N.  Car.  52;  Barton  v.  Long,  45  N. 
J.  Eq.  161. 

Appeal  in  Attachment. — Accordingly 
an  appeal  from  a  motion  to  discharge 
an  attachment  brings  up  to  the  appel- 
late court  the  motion  to  discharge 
with  all  its  incidents,  and  the  trial 
court  has  no  power  to  entertain  a  mo- 
tion or  to  "dismiss  the  attachment"  un- 
til the  appeal  is  disposed  of.  Parsons 
V.  Lineberger,  90  N.  Car.  161;  McRae 
V.  New  Hanover  County,  74  N.  Car. 
415;  Bledsoe  v.  Nixon,  69  N.  Car.  81; 
State  Bank  v.  Twitty,  2  Dev.  (N.  Car.) 
386. 

3.  Green  v.  Griffin,  95  N.  Car.  52; 
Coates  V.  Wilkes,  94  N.  Car.  174;  Mc- 
Rae V.  New  Hanover  County,  74  N. 
Car.  415;  Jewett  v.  Albany  City  Bank, 
I  Clarke  Ch.  (N.  Y.)  59;  Nacoochee 
Hydraulic  Min.  Co.  v.  Davis,  40  Ga. 
309. 

An  application,  therefore,  to  re- 
strain a  party  from  taking  further  pro- 
ceedings in  the  cause  must  be  made  in 
the  trial  court.  Jewett  v.  Albany  City 
Bank,  i  Clarke  Ch.  (N.  Y.)  59. 

It  may  also  dismiss  a  bill  in  equity 
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while  an  interlocutory  appeal  is  pend- 
ing.    Burnett  z/.  Fouche,  79  Ga.  377. 

4.  Barton  v.  Long,  45  N.  J.  Eq.  161; 
Atlantic  Ins.  Co.  v.  Lemar,  10  Paige 
(N.  Y.)  505;  Ferry  v.  Central  N.  Y. 
Bank,  9  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
103. 

But  parties  proceed  at  their  peril 
and  at  a  risk  of  reversal  of  the  final 
decision  for  error  in  the  interlocutory 
matter.  Barton  v.  Long,  45  N.  J.  Eq. 
161. 

Vacation. — The  appeal  does  not  va- 
cate the  interlocutory  order,  but  sus- 
pends action  thereon  until  its  legality 
is  tested  in  the  appellate  court.  Green 
V.  Griffin,  95  N.  Car.  50. 

Res  Adjudicata. — When  an  appeal  is 
taken  from  an  order  refusing  an  in- 
terlocutory injunction  on  the  ground 
that  the  matters  at  issue  are  res  adjudi- 
cata, the  cause  should  not  be  heard  on 
the  merits  until  the  appeal  is  disposed 
of.  Sease  v.  Dobson,  34  S.  Car.  346; 
National  Exch.  Bank  v.  Stelling,  32  S. 
Car.  102;  Agnew  v.  Adams,  24  S.  Car. 
87;  Whaley  v.  Charleston,  8  S.  Car. 
346;  McCown  V.  McSween,  29  S.  Car. 
134;  Hammond  v.  Port  Royal,  etc.,  R. 
Co.,  15  S.  Car.  10;  Elliott  v.  Pollitzer, 
24  S.  Car.  81;  Pringle  v.  Sizer,  3  S. 
Car.  335;  Ex  p.  Dunovant,  16  S.  Car. 
299;  Covar  V.  Sallat,  22  S.  Car.  266. 

Orders  Striking  out. — Where  an  ap- 
peal is  taken  from  an  order  striking 
out  part  of  an  answer  as  irrelevant, 
the  plaintiff  cannot  proceed  to  try  the 
cause  on  the  remaining  issues  of  fact 
pending  the  appeal.  Penn  v.  Forbes, 
8  How.  Pr.  (N.  Y.  Supreme  Ct.)  285. 

On  the  Merits. — Upon  appeal  from 
an  interlocutory  order  the  appellate 
court  will  not  consider  the  merits  un- 
less they  were  passed  on  below;  as, 
where  an  appeal  was  taken  from  an 
order  postponing  a  hearing  for  lack  of 
proper  parties — held,  that  the  appellate 
court  would  only  consider  the  pro- 
priety of  the  order.  Deas  v.  Thome, 
3  Johns.  (N.  Y.)  543- 

Suspension  of  Appeal. — Where  a  mo- 
tion is  made  to  suspend  an  appeal  in 
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8.  Irregular  Appeals. — A  mere  attempt  to  take  an  appeal  which 
is  void  for  irregularity  does  not  affect  the  jurisdiction  of  the 
trial  court.*  Where  an  appeal  is  dismissed  because  irregularly 
taken,  the  case  stands  below  as  though  no  appeal  was  attempted.* 
The  voluntary  dismissal  pf  an  appeal  does  not  restore  the  validity 
of  a  judgment  avoided  thereby.^ 

9.  Stay  of  Proceedings. — Under  modern  practice  a  writ  of  error* 
or  code  appeal*  does  not  act  as  a  supersedeas  unless  statutes  ex- 
pressly so  provide  and  unless  their  provisions  are  subsequently 
complied  with.®  A  judgment  or  decree  may  therefore  be  carried 
into  execution,  and  the  trial  court  may  make  all  necessary  orders 
to  that  effect,  where  the  statutory  requirements  are  not  fulfilled.'' 
See  article  Supersedeas  and  Stay  of  Proceedings. 


order  that  a  moving  party  may  have 
an  opportunity  to  move  in  the  Circuit 
Court  for  a  new  trial  on  the  ground 
of  after-discovered  evidence,  the  mov- 
ing party  must  present  by  his  affidavit 
at  least  a  prima-facie  case.  Archer  v. 
Long,  35  S.  Car.  588:  State  v.  Young, 
35  S.  Car.  590. 

1.  Strong  V.  Hardenbergh,  25  How. 
Pr.  (N.  Y.  Supreme  Ct.),  439;  Guille- 
aume  v.  Miller,  14  Rich  (S.  Car.)  118; 
Bates  V.  Weathersby,  2  La.  Ann.  485. 

2.  Lee  v.  Pindle,  12  Gill  &  J.  (Md.) 
288. 

3.  Roberts  v.  McCamant,  70  Tex. 
744;  Bender  v.  Lockett,  64  Tex.  566; 
Moore  v.  Jordan,  65  Tex.  395. 

Unless  the  trial  court  was  without 
jurisdiction  to  entertain  the  appeal  in 
the  first  instance.  Roberts  v.  McCa- 
mant, 70  Tex.  744. 

Failure  to  Prosecute  Appeal. — Where 
an  appellant  fails  to  prosecute  his  ap- 
peal from  a  magistrate's  judgment,  it  is 
proper  to  dismiss  the  appeal  and  di- 
rect the  magistrate  to  proceed  to  en- 
force the  judgment.  Ex  p.  Caldwell, 
62  Miss.  774;  Bush  V.  State  (Miss., 
1889),  6  So.  Rep.  647. 

In  Criminal  Cases. — So  in  a  criminal 
case  an  order  allowing  a  writ  of  error, 
and  a  compliance  with  the  provisions 
of  the  statute  intended  to  make  the 
writ  operate  as  a  supersedeas,  do  not 
suspend  or  supersede  the  execution  of 
the  sentence  when  no  writ  is  actually 
issued.     State  v.  Mitchell,  29  Fla.  302. 

Prayer  for  Appeal. — When  appellant 
simply  prays  an  appeal,  and  fails  to 
perfect  it,  no  jurisdiction  is  conferred 
on  the  appellate  court,  and  the  trial 
court  may  entertain  steps  for  further 
proceedings — as  a  bill  to  review  judg- 
ment. State  V.  Kolsem,  130  Ind.  434; 
or  where  the  appeal  is  dismissed  be- 


cause not  allowable  in  the  particular 
case.  New  York,  etc..  R.  Co.  z*.  Cock- 
croft,  49  Fed.  Rep.  3. 

Entry  of  Appeal.— Where  the  appel- 
lant fails  to  enter  his  appeal  appel- 
lee may  complain  of  the  neglect,  make 
that  judgment  the  appeal,  and  the 
laches  of  the  appellant  a  foundation 
for  a  new  judgment  of  the  appellate 
court  to  be  executed  there.  Campbell 
V.  Howard,  5  Mass.  378. 

4.  Cummings  v.  Clegg,  82  Ga.  766; 
Doe  V.  Peeples,  i  Ga.  i;  Allen  v.  Sa- 
vannah, 9  Ga.  286;  Irwin  v.  Jackson, 
34  Ga.  103. 

6.  Green  v.  Griffin,  95  N.  Car.  50; 
Bledsoe  v.  Nixon,  69  N.  Car.  81;  Bur- 
gess V.  O'Donoghue,  90  Mo.  300; 
Thornton  v.  Mahoney,  24  Cal.  569. 

A  bond  is  usually  required,  ^t.^  Stay 
of  Proceedings,  infra. 

Covarrubias  v.  Santa  Barbara  Coun- 
ty, 52  Cal.  622;  Douglass  v.  Haberstro, 
62  How.  Pr.  (N.  Y.  Supreme  Ct.)  29; 
De  Figaniere  v.  Young,  2  Robt.  (N.  Y.) 
670  ;  Douglass  v.  Manistee  Circuit 
Judge,  42  Mich.  495;  Murphy  v.  Mer- 
ritt,  63  N.  Car.  502;  Gale  v.  Butler,  35 
Vt.  449;  Turner  v.  Scott,  5  Rand.  (Va.) 
332;  Kimborough  v.  Mitchell,  i  Head 
(Tenn.)  539;  Goddard  v.  Ordway,  94 
U.  S.  672;  Wade  v.  American  Coloni- 
zation Soc,  4  Smed.  &  M.  (Miss.)  670. 

6.  Sage  V.  Iowa  Cent.  R.  Co.,  93  U. 
S.  417;  Hogan  v.  Ross,  11  How.  (U. 
S.)  297;  Baltimore,  etc.,  R.  Co.  v. 
Harris,  7  Wall.  (U.  S.)  575;  French  v. 
Shoemaker,  12  Wall.  (U,  S.)  100; 
Kitchen  v.  Randolph,  93  U.  S.  86; 
Bond  V.  South  Carolina  R.  Co.,  55 
Fed.  Rep.  188;  Archer  v.  Hart,  5  Fla. 
234;  Freeman  v.  Patton,  i  J.  J.  Marsh. 
(Ky.)  193;  Seattle  Coal,  etc.,  Co.  v. 
Lewis,  I  Wash.  Ter.  488. 

7.  Farmers'  L.  &T.  Co.  z/.Iowa  Cent. 
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Effect  of  Appeal. 


APPEALS. 


By  Portion  of  Codefendants. 


10.  Appeal  by  a  Portion  of  Codefendants. — Removal  of  Cause. — Where 
a  judgment  is  rendered  against  several  defendants  who  have  set 
up  independent  defenses,  an  appeal  by  one  defendant  will  carry 
up  only  so  much  of  the  record  as  affects  the  case  ;*  but  where  the 
interests  of  the  several  defendants  are  inseparably  connected,  an 
appeal  by  one  will  bring  up  the  entire  case  as  to  all.* 

Appeal  from  Decree  on  Cross-bill. — An  appeal  from  a  decree  on  a  cross- 
bill opens  the  whole  cause  in  the  appellate  court  as  presented  by 
the  original  and  cross-bill  on  the  trial  below.' 

Effect  of  Appeal  on  Judgment  Below. — An  appeal  by  one  codefendant 
from  a  judgment  or  decree  rendered  against  several  does  not  va- 
cate, suspend,  or  affect  the  decision  with  regard  to  the  nonappeal- 
ing  codefendants,*  and  proceedings  may  be  taken  to  enforce  the 
judgment  or  decree  against  them  without  regard  to  the  appeal.* 


R.  Co.,  4  Dill.  (U.  S.)  546;  Burgess  v. 
O'Donoghue,  90  Mo.  300. 

Thus  it  has  power  to  make  an  order 
changing  the  newspaper  in  which  an 
advertisement  of  sale  pursuant  to  the 
decree  should  be  made.  Farmers'  L. 
&  T.  Co.  V.  Iowa  Cent.  R.  Co.,  4  Dill. 
(U.  S.)  546. 

Under  the  English  Practice  the  chan- 
cellor had  discretionary  power  to  or- 
der proceedings  stayed  or  not  pend- 
ing the  appeal.  Waldo  v.  Caley,  16 
Ves.  Jr.  213;  Macnaughten  v.  Boehm, 
I  J.  &  W.  48;  Wood  V.  Milner,  i  J.  &  W. 
636;  Hewatt  V.  Nolan,  L.  R.,  4  Irish 
Eq.  405;  Rowley  v.  Adams,  9  Beav. 
348;  Atherton  v.  British  Nation.  Assur. 
Co.,  L.  R.,  5  Ch.  App.  720.  See  also 
Potter  V.  Gibbons,  2  N.  J.  Law  Jour. 
47;  Richie  V.  Heulings,  38  N.  J.  Eq.  85; 
Green  v.  Winter,  i  Johns.  Ch.  (N.  Y.) 
77;  Ringgold's  Case,  i  Bland  Ch. 
(Md.)  15;  Newcomb  v.  Drummond,  4 
Leigh  (Va.)  57;  Farmers'  L.  &  T.  Co.  v. 
Iowa  Cent.  R.  Co.,  4  Dill.  (U.  S.)  533; 
Leach  v.  Jones,  86  N.  Car.  404;  Cone 
-v.  Cone,  58  N.  H.  152. 

1.  McHugh  V.  Smiley,  17  Neb.  627; 
Cooper  V.  Lyons,  9  Lea  (Tenn.)  596. 

2.  McHugh  V.  Smiley,  17  Neb.  627; 
Taylors.  Courtnay,  15  Neb.  i96;Lepin 
V.  Paine,  18  Neb.  630;  Glass  v.  Great- 
house,  20  Ohio  503  ;  Dougherty  v. 
Walters,  i  Ohio  St.  201;  Emerick  v. 
Armstrong,  i  Ohio  513  ;  Smith  v. 
Cooper,  21  Ga.  359. 

As  where  it  was  impossible  to  de- 
termine whether  a  decree  for  a  sum  of 
money  in  favor  of  one  defendant  in- 
cluded a  claim  in  favor  of  another. 
Lepin  v.  Paine,  18  Neb.  630. 

3.  Although  no  appeal  be  taken 
from    the    judgment    dismissing    the 


original   bill.     Woodrum  v.   Kirkpat- 
rick,  2  Swan  (Tenn.)  218. 

4.  Rollins  V.  Love,  97  N.  Car.  210; 
Prueitt  V.  Cheltenham  Quarry  Co.,  32 
Mo.  App.  384;  Lenox  v.  Clarke,  52 
Mo.  115;  Wernecke  v.  W^ood,  58  Mo. 
352;  Holton  V.  Towner,  81  Mo.  360; 
Wilkie  V.  Howe,  27  Kan.  5|8;  Com- 
mercial Telegram  Co.  v.  Smith  (Su- 
preme Ct.),  10  N.  Y.  Supp.  433. 

Trial  De  Novo. — In  Texas  it  is  held 
that  where  on  appeal  the  trial  is  had 
wholly  anew,  an  appeal  from  a  joint 
judgment  by  any  party  annuls  the 
judgment  and  divests  it  of  all  power 
to  support  an  execution  as  against 
nonappealing  coparties.  Moore  v. 
Jordan,  65  Tex.  395;  Bender  v.  Lock- 
ett,  64  Tex.  566. 

Consolidation  of  Causes. — Where  a 
court  of  equity  orders  the  consolida- 
tion of  causes  below,  an  appeal  by  a 
portion  of  the  defendants  only  brings 
up  the  cause  to  which  they  are  parties. 
The  decree  as  to  the  remaining  causes 
and  parties  remains  in  full  force.  Og- 
burn  V.  Dunlap,  9  Lea  (Tenn.)  162. 

Motion  to  Set  Aside. — Where  persons 
not  parties  to  the  original  suit  are  al- 
lowed to  intervene  for  the  purpose  of 
appealing  from  the  original  decree,  a 
motion  by  them  to  set  aside  the  de- 
cree does  not  suspend  its  finality  for 
the  purpose  of  appeal.  Sage  v.  Iowa 
Cent.  R.  Co.,  93  U.  S.  419. 

5.  Prueitt  v.  Cheltenham  Quarry 
Co.,  32  Mo.  App.  384;  Lenox  v.  Clarke, 
52  Mo.  115;  Wernecke  v.  Wood,  58 
Mo.  352;  Holton  V.  Towner,  81  Mo. 
360;  Green  v.  Hallowell,  9  Pa.  St.  53; 
Glass  V.  Greathouse,  20  Ohio  503 ;  Jopp 
V.  Kegel,  83  Mich.  50. 

Attorney's  Lien. — Thus  an   attorney 
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Dismissal  of  Appeal. 


APPEALS. 


Grounds  of  the  Motion. 


Enforcement  of  Decree  by  Appellant. — A  party  who  appeals  from  a  de- 
cree in  his  favor  cannot,  pending  the  appeal,  proceed  to  enforce 
the  decree  below;*  nor  can  he  bring  another  suit  against  the  ap- 
pellee involving  the  same  object  and  the  same  questions  to  be 
determined  by  the  pending  appeal  from  the  original  suit.* 

VI.  Dismissal  of  Appeal — 1.  Grounds  of  the  Motion. — A  motion 
to  dismiss  an  appeal  is  the  proper  remedy  of  the  appellee  for  the 
appellant's  failure  to  fully  comply  with  all  the  technical  require- 
ments of  practice  for  the  taking  and  perfecting  of  such  appeal.' 


may  enforce  his  lien  on  a  judgment  in  20  Ohio  503,  it  was  held  that  where  a 
favor  of  his  client  against  the  non-  bill  in  equity  was  dismissed  as  to  one 
appealing  defendants  by  issuing  exe-  codefendant,  an  appeal  by  another 
cution  therein,  although  other  defend- 
ants have  appealed.  Commercial 
Telegram  Co.  v.  Smith  (Supreme  Ct.), 


10  N.  Y.  Supp.  433. 

Appeal  Bond. — When  a  defendant 
alone  executes  an  appeal  bond  on  ap- 
peal from  a  judgment  of  a  justice  of 
the  peace  to  a  circuit  court,  and  the 
other  defendants  make  no  appearance 
in  the  circuit  court — held,  that  the 
judgment  below  is  unaffected  as  to 
the  nonappealing  defendants.  Jopp 
V.  Kegel,  83  Mich.  50. 

Appeal  by  Creditor. — An  appeal  by 
one  of  several  creditors  in  a  bill  filed 
by  them  against  an  administrator  for 
a  recovery  of  their  several  debts,  will 
not  bring  up  the  case  as  to  another 
creditor  whose  claim  has  been  al- 
lowed, so  as  to  enable  the  appellees 
to  call  in  question  the  validity  of  the 
judgment  rendered  in  favor  of  the 
latter  creditor.  Cooper  v.  Lyons,  9 
Lea  (Tenn.)  596. 

Purchase  at  Jndicial  Sale. — So  where 
two  persons  claim  the  right  to  pur- 
chase school  lands  at  the  appraised 
value,  exclusive  of  value  of  improve- 
ments, and  each  files  a  petition  in  the 
probate  court  to  be  allowed  to  pur- 
chase the  same,  and  the  petition  of 
one  is  denied  and  of  the  other  granted, 
an  appeal  by  the  first  petitioner  va- 
cates the  judgment  of  denial,  but  does 
not  affect  the  judgment  on  the  petition 
granted.  Wilkie  v.  Howe,  27  Kan. 
518. 

Award. — Where  an  appeal  is  taken 
by  a  defendant  from  an  award  against 
him,  such  appeal  does  not  prevent 
the  entry  below  of  a  judgment  by 
default  against  nonappealing  code- 
fendants  for  the  amount  found  by 
the  award.  Green  v.  Hallowell,  9  Pa. 
St.  53- 

Dismissal. — In  Glass  v.  Greathouse, 


codefendant  from  a  decree  rendered 
against  him  did  not  vacate  the  decree 
of  dismissal. 

1.  Taylor  v.  Savage,  i  How.  (U.  S.) 
285;  Thornton  v.  Mahoney,  24  Cal. 
584;  Moore  v.  Williams,  29  111.  App. 
597. 

2.  Mason  v.  Chambers,  4  J.  J.  Marsh. 
(Ky.)4o6. 

Appeal  from  Part  of  Decree. — In  Moore 
V.  Williams,  29  111.  App.  597,  it  was 
held  that  a  party  to  a  suit  cannot  en- 
force a  portion  of  a  decree  in  his  favor 
while  prosecuting  an  appeal  from  a 
reversal  of  another  portion  of  the  same 
decree  which  is  adverse  to  him. 

As  where  appellants  obtained  pos- 
session of  premises  under  a  decree 
while  appealing  from  a  portion  of  the 
same  decree  allowing  payment  of 
$6000  to  appellee.  Moore  v.  Will- 
iams, 29  111.  App.  597. 

Levy  on  Appeal. — In  Favors'.  Stokes, 
ID  Ga.  370,  it  was  held  that  a  plaintiff 
in  execution  might  dismiss  his  levy  on 
appeal,  notwithstanding  he  had  con- 
fessed judgment  against  levy  on  the 
first  trial. 

Payment  of  Money. — It  is  no  defense, 
on  a  rule  to  show  cause  why  he  should 
not  be  suspended,  for  an  attorney  who 
has  failed  to  pay  over  money  belong- 
ing to  his  client,  as  ordered  by  a  judg- 
ment, that  he  has  appealed  from  the 
judgment.  McMath  v.  Mann's  Bros. 
Boot,  etc.,  Co.  (Ky.,  1891),  15  S.  W. 
Rep.  879. 

Bankruptcy  of  the  Appellant. — In  Mer- 
ritt  V.  Glidden,  39  Cal.  559,  it  was  held 
that  an  adjudication  of  bankruptcy 
against  an  appellant  while  the  appeal 
was  pending  would  not  affect  the  hear- 
ing and  determination  of  the  cause  on 
appeal. 

3.  Alabama. — Morgan  v.  Jones,  48 
Ala.  250;  Earle  v.  Reid,   25   Ala.  463; 
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Dismissal  of  Appeal. 


APPEALS. 


On  the  Court's  Own  Motion.. 


2.  On  the  Court's  Own  Motion. — Where  it  does  not  affirmatively 


Hodnett  v.  Central  R.,  etc.,  Co.,  68 
Ala.  562. 

Arkansas. — Adams  v.  Owens,  I  Ark. 
135;  Town  V.  Wilson,  7  Ark.  386;  Mc- 
Jenkin  v.  State  Bank,  7  Ark.  232; 
Johnson  v.  Hodges,  24  Ark.  597. 

California. — Watson  v.  Sutro,  77 
Cal.  609;  Miller  v.  Thomas,  73  Cal. 
437;  Miller  v.  Thomas,  78  Cal.  509; 
Green  v.  McMann,  79  Cal.  561; 
Martin  v.  Hudson,  79  Cal.  612;  Hein- 
len  V.  Southern  Pac.  R. Co.,  65  Cal.  304; 
Boyd  V.  Burrel,  60  Cal.  2S0;  People  v. 
Comedo,  11  Cal.  70;  Sayre  v.  Smith, 
II  Cal.  129;  Williams  v.  Hall,  24  Cal. 
156;  Brown  v.  Plummer,  70  Cal.  337; 
Reed  v.  Kimball,  52  Cal.  325;  Wag- 
ganheim  v.  Hook,  35  Cal.  216;  Fowler 
V.  Harbin,  23  Cal.  630;  Bodley  v.  Fer- 
guson,25  Cal.  584;  Younglovez/.  Nixon, 
61  Cal.  301;  Buffendeau  v.  Edmonson, 
24  Cal.  94;  Russell  v.  Armador,  2  Cal. 

305- 

Colorado. — Kasson  v.  Follett,  9  Colo. 
348;  Clelland  v.  Tanner,  8  Colo.  252. 

Florida. — Enterpriser.  State,  24  Fla. 
206;  Johnson  v.  Polk  County,  24  Fla. 
28;  Hull  V.  Westcott,  17  Fla.  '280;  Rain 
V.  Thomas,  12  Fla.  493. 

Illinois. — McNay  v.  Stratton,  109  111. 
30;  Butterworth  v.  Brown,  26  111.  156; 
Meserve  v.  Delaney,  112  111,  353;  Bell 
V.  Nims,  51  111.  171;  Wormley  v. 
Wormley,  96  111.  129;  Morse  v.  Will- 
iams, 5  111.  285;  Gardner   v.  Diedrich, 

40  111.  72. 

Indiana. — West  z/.  Cavins,74lnd.,265; 
Stitson  z/,  Lawrence  County,  45  Ind. 
173;  Emmert  v.  Darnall,  58  Ind.  141; 
Indianapolis  Piano  Mfg.  Co.  v.  Caven, 
58  Ind,  328;  Thomas  v.  Service,  90 
Ind.  128;  Beigh  v.  Smarr,  62  Ind.  400; 
Wheatly  v.  Hanna,  23  Ind.  518;  Car- 
riger  v.  Kennedy,  134  Ind.  107. 

Iowa. — Schooley  v.  Globe  Ins.  Co., 
76  Iowa  78;  Mayo  v.  Temple,  16  Iowa 
585;  Sheldon  Ind.  Dist.  v.  Apperle,  76 
Iowa  238;  McManus  v.  Swift,  76  Iowa 
576;  Zeigler  v.  Jennison,  4  Greene 
(Iowa)  561 ;  Names  v.  Names,  74  (Iowa) 
213. 

Kansas. — State  v.  McEwen,  12  Kan. 

Louisiana. — Schmidt  v.  Benit,  17 
La.  Ann.  74;  Perrett's  Succession,  17 
La.  Ann.  303;  Blanchin  v.  Martinez. 
18  La.  Ann.  699;  Nelson  v.  Beaumiller, 
18    La.    Ann.   700;    Pinckney  v.  Wolf, 

41  La.  Ann.  306:  De  Bouchel  v.  De 
Bouchel,  34  La.  Ann.   102;  Cummings 


V.  Erwin,  14  La.  Ann.  315;  Sthele  v^ 
Millspaugh,  33  La.  Ann.  194;  State  v. 
Jumel,  35  La.  Ann.  980;  Dejean  v. 
Stilly,  13  La.  Ann.  565;  Wooton  v.  Le 
Blanc,  32  La.  Ann.  692;  Johnson  v. 
Clark,  29  La.  Ann.  54;  Dumas  v.  Mary, 
29  La.  Ann.  808;  Reese  v.  Conyers,  16 
La.  Ann.  39;  Broome's  Succession,  14 
La.  Ann.  68;  Wolf  v.  Munzenheimer,  Jl 
14  La.  Ann.  114;  Gagne  v.  Barrow,  15  ^P 
La.  Ann.  135;  Grunow  v.  Menge,  36 
La.  Ann.  925. 

Maryland. — State  v.  Baer,  70  Md. 
544- 

Alassachusetts.  —  Putnam  v.  Boyer, 
140  Mass.  235;  Wheeler,  etc.,  Mfg. 
Co.  V.  Burlingham,  137  Mass.  581. 

Missouri.  —  Isaac  v.  Bohn-Verdin 
Lumber  Co.,  47  Mo.  App.  30;  Disse  v. 
Frank,  52  Mo.  551;  Colville  v.  Judy,  73 
Mo.  651;  State  v.  Love,  52  Mo.  106;  Pax- 
ton  V.  Humber,  39  Mo.  521;  Goodson 
V.  Wabash,  etc.,  R.  Co.,  23  Mo.  App. 
76;  Riordan    v.  Blenke,  24   Mo.    App. 

357- 

Nevada. — Soloman  v.  Fuller,  13  Nev. 
276;  Irwin  V,  Samson,  10  Nev.  282. 

North  Carolina. — Cross    v.  Williams, 

91  N.  Car.  496;  Collins    v.   Fairbault, 

92  N.  Car.  310;  Eshon  v.  Chowan 
County,  95  N.  Car.  75;  Hughes  v. 
Boone,  100  N.  Car.  347;  Randleman 
Mfg.  Co.  V.  Simmons,  97  N.  Car.  89; 
McMillan  v.  Nye,  90  N.  Car.  11; 
Hemphill  v.  Blackwelder,  90  N.  Car. 
14;  Hasty  V.  Funderburk,  89  N.  Car. 
93;  Boyden  v.  Williams,  92    N.    Car. 

546- 

Ohio.  —  Reformed  Presbyterian 
Church  V.  Nelson,  35  Ohio  St.  638. 

Oregon.  —  Northern  Pac.  Terminal 
Co.  V.  Lowenberg,  11  Oregon  286. 

Pennsylvania. — M'Connell  v.  Mor- 
ton, II  Pa.  St.  398. 

South  Carolina. — Caston  f.  Brock, 
14  S.  Car.  104;  Abney  v.  Cole,  30  S. 
Car.  607. 

Tennessee.  —  Jennings  v.  Mercer,  i 
Heisk.  (Tenn.)9;  Hamilton  v.  Hodg- 
kiss,  I  Overt.  (Tenn.)  109. 

Texas. — Brock  v.  Jarman,  i  Tex. 
202;  Perkins  v.  Bates,  61  Tex.  190. 

Virginia. — Pace  v.  Ficklin,  76  Va. 
292. 

Washington. — Crawford  v.  Haller, 
2  Wash.  Ter.  161;  Sayward  v.  Guye, 
2  Wash.  Ter.  420;  Wilson  v.  Wald, 
2  Wash.  Ter.  376;  Sheperd  v.  Shep- 
erd,  4  Wash.  615. 

West  Virginia.  —  Adamson  z'.  Perce,. 
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Dismissal  of  Appeal. 


APPEALS. 


On  the  Court's  Own  Motion. 


appear  from  the  record  that  the  appellate  court  has  jurisdiction 


20  W.  Va.  59;  Laidley  v.  Kline,  21  W. 
Va.  21. 

Wisconsin.  —  Clark  v.  Fox.,  20  Wis. 
421;  Ballou  V.  Chicago,  etc.,  R.  Co. ,53 
Wis.  150;  Holmes  v.  Braman,  15  Wis. 
603;  Bigelow  V.  Goss,  5  Wis.  83;  Men- 
asha  V.  Milwaukee,  etc.,  R.  Co.,  52 
Wis.  138;  Ingersoll  v.  Mechlem,  16 
Wis.  90;  Atkinson  v.  Chicago,  etc.,  R. 
Co.,  69  Wis.  362. 

Wyotning. — Lannier  v.  Haase,  i  Wy- 
oming Ter.  25;  Murrin  v.  Ullman,  i 
Wyoming  Ter.  36;  Geer  v.  Murrin,  i 
Wyoming  Ter.  37;  Horton  v.  Peacock, 
I  Wyoming  Ter.  39;  White  v.  Sisson, 
I  Wyoming  Ter.  395;  Johnson  v.  Mar- 
ion, I  Wyoming  Ter.  21. 

United  States. — Jacobs  z/.  Jacobs, 
Hempst.  (U.  S.)  loi;  Stewart  v.  Sala- 
mon,  97  U.  S.  361;  New  Orleans  Nat. 
Banking  Asspc.  v.  New  Orleans  Mut. 
Ins.  Assoc,  102  U.  S.  121;  Selma,  etc., 
Co.  V.  Louisiana  Nat.  Bank,  94  U. 
S.  253;  U.  S.  V.  Thirty-seven  Barrels 
of  Rum,  I  Woods  (U.  S.)  19;  Morgan 
V.  Shirley,  131  U.  S.  App.,  p.  ex. 

Instances. — As  where  the  transcript 
is  not  filed  within  the  time  required  by 
statute  or  rules  of  court.  Enterprise  v. 
State,  24  Fla.  206;  or  its  form  and  cer- 
tification  are  defective,  Green  v.  Mc- 
Mann,  79  Cal.  561;  or  where  parties 
necessary  to  the  determination  of  the 
cause  have  been  omitted,  Miller  v. 
Thomas,  78  Cal,  509;  or  where  the  no- 
tice of  appeal  \s  insufficient,  Colville  v. 
Judy,  73  Mo.  651;  Abney  v.  Cole,  30 
S.  Car.  607;  or  not  properly  served, 
Sheldon  Ind.  Dist.  v.  Apperle,  76  Iowa 
238;  or  noX.  filed  in  time,  Hull  v.  West- 
cott,  17  Fla.  280;  or  where  the  appeal 
bond  is  instijfficient  in  substance  or 
form,  Sheperd  v.  Sheperd,  4  Wash. 
615;  or  not  filed  as  required  by  law. 
Pace  V.  Ficiclin,  76  Va.  292;  Wormley 
V.  Wormley,  96  111.  29;  or  where  the 
affidavit  on  appeal  is  insufficient,  Jen- 
nings V.  Mercer,  i  Heisk.  (Tenn.)  9; 
or  the  order  granting  the  appeal  is  in- 
sufficient, Wooton  V.  Le  Blanc,  32  La. 
Ann.  692. 

Snbjeet-matter. — It  is  also  the  proper 
remedy  where  the  appellate  court  has 
no  jurisdiction  of  the  subject-matter, 
or  where  the  jurisdictional  amount  is 
not  involved.  New  Orleans  Nat. 
Banking  Assoc,  v.  New  Orleans  Mut. 
Ins.  Assoc,  102  U.  S.  121;  or  where 
a  double  appeal  is  taken  from  the  same 
decision,   Ballou  v.  Chicago,  etc,  R. 


Co.,  53  Wis.  150;  or  where  the  judg- 
ment appealed  from  is  not  appealable  or 
not  final. 

Arkansas. — Green  v.  Thomas,  8  Ark, 
56;  State  Bank  v.  Roddy,  15  Ark.  401.. 

California. — Watson  v.  Sutro,  77' 
Cal.  609. 

Indiana. — Gibson  v.  Green,  22  Ind^ 
422;  Davis  V.  Smith,  13  Ind.  564;  Ken- 
non  V.  Schull,  g  Ind.  154. 

Iowa. — Hall  v.  McMahan,  4  Greene 
(Iowa)  376. 

Kentucky. — Burbage  v.  Squires,  3 
Mete  (Ky.)  77. 

Louisiana. — Bynum  v.  Hamilton,  ig 
La.  Ann.  446;  Delaporte  v.  Boury,  21 
La.  Ann.  152;  Betham  Court  v.  Ste- 
phens, 19  La.  Ann.  291. 

Missouri. — State  v.  Gregory,  38  Mo. 
501. 

New  York. — Lambert  v.  Snow,  ^ 
Abb.  Pr.  (N.  Y.)9i. 

Texas. — Hicks  v.  Gray,  25  Tex.  82;: 
State  V.  Pierce,  26  Tex.  114;  Blanchet 
V.  Davis,  10  Tex.  158. 

Virginia. — Tatum  v.  Snidow,  2  Hen- 
&M.  (Va.)  542. 

United  States. — Jacobs  v.  Jacobs,. 
Hempst.  (U.  S.)  loi;  Schooner  Rachel 
V.  U.  S.,  6  Cranch  (U.  S.)  32g;  U.  S. 
V.  Helen,  6  Cranch  (U.  S.)  203;  Yea- 
ton  z/.  U.  S.,  5  Cranch  (U.  S.)  281; 
Ex  p.  McCardle,  7  Wall.  (U.  S.)  506; 
U.  S.  V.  Thirtv-seven  Barrels  of  Rum, 
I  Woods  (U.  S'.)  ig. 

Escape  of  Prisoner. — Or  where  on  a 
criminal  appeal  the  convicted  appel- 
lant has  escaped,  and  is  at  large  when 
the  case  is  called.  Graham  v.  State 
(Tex.  Crim.  App.,  1892),  20  S.  W.  Rep. 
367;  State  V.  Anderson,  iii  N.  Car. 
689;  State  V.  Craighead,  44  La. 
Ann.  968;  Henning  v.  Greenville,  69 
Miss.  214. 

Record. — Or  where  generally  the 
record  on  appeal  fails  to  affirmatively 
show  a  fact  requisite  to  confer  juris- 
diction on  the  appellate  court.  Thorpe 
V.  Smith,  86  Iowa  410. 

Alabama. — Williams  v.  Harper,  95 
Ala.  610. 

California. — Huse  v.  Den  (Cal., 
1892),  30  Pac.  Rep.  1 104. 

Colorado. — Webber  v.  Brieger,  i 
Colo.  App.  92;  Mitchell  v.  Voake,  i 
Colo.  App.  III. 

Georgia. — Burkhalter  v.  Oliver,  88 
Ga.  473. 

Idaho. — Adams  v.  McPherson,  2 
Idaho  855. 


2  Encyc.  PL  &  Pr.— 22. 
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of  the  subject-matter,  or  that  the  appellant  has  a  right  of  appeal 


Illinois. — Alton  Lime,  etc.,  Co.  v. 
Calvey,  41  111.  App.  597,  Launtz  v: 
Heller,  41  111.  App.  528;  Northrop  v. 
Smothers,  39  111.  App.  588;  Missis- 
sippi Valley  Mfg.  Mut.  Ins.  Co.  v. 
Bermond,  39  111.  App.  267. 

Iowa. — Thorpe  v.  Smith,  86  Iowa 
410;  State  V.  Conklin,  79  Iowa  763; 
Redhead  v.  Baker,  80  Iowa  162;  State 
V.  Farrington,  85  Iowa  731;  Smith  v. 
Des  Moines,  85  Iowa  725;  State  v. 
Clossner,  84  Iowa  401;  State  v.  Mcin- 
tosh, 83  Iowa  750. 

Kansas. — Bell  v.  Coffin,  51  Kan.  684. 

Louisiana. — Schmitt  v.  Drouet,  42 
La.  Ann.  716. 

Missouri. — Hammond  v.  Kroff,  36 
Mo.  App.  118;  Lindell  Glass  Co.  v. 
Hanneman,  46  Mo.  App.  614. 

Nebraska. — Stone  v.  Neeley,  34  Neb. 
81. 

New  Hampshire. — Field  v.  Smith,  62 
N.  H.  698. 

New  York. — McNulty  v.  Urban,  i 
Misc.  Rep.  (N.  Y.)  422;  Home  v. 
Terry  (C.  PI.),  19  N.  Y.  Supp.  233. 

North  Carolina. — Howell  v.  Jones, 
log  N.  Car.  102;  State  v.  Johnson,  109 
N.  Car.  852. 

South  Dakota. — Valley  Land,  etc., 
Co.  V.  Schone,  2  S.  Dak.  344;  First 
Nat.  Bank  v.  Northwestern  Elevator 
Co.  (S.  Dak.,  1891),  50  N.  W.  Rep.  356. 

Texas. — Alderman  v.  State  (Tex. 
Crim.  App.,  1893),  22  S.  W.  Rep.  1096; 
Moore  v.  State  (Tex.  Crim.  App., 
1893),  22  S.  W.  Rep.  40;  Wright  z/.  Red 
River  County  Bank,  2  Tex.  Civ.   App. 

97- 

Utah. — People  v.  Fennel,  4  Utah 
112. 

Washington. — Whitier  v.  Cadwell, 
4  Wash.  819;  Parker  v.  Dacres,  3 
Wash.  Ter.  12. 

Wyoming. — Perkins  v.  Hoyt,  3  Wy- 
oming Ter.   55. 

Insufficiency  of  Papers. — Or  gener- 
ally where  the  appeal  papers  are  not 
signed,  settled,  or  certified  as  required 
by  law. 

California. — Norris  v.  Norris  (Cal., 
1891),  28  Pac.  Rep.  593;  In  re  Wier- 
bitzky,  88  Cal.  333. 

Georgia. — McAllister  v.  Eastman 
(Ga.,  1893),  17  S.  E.  Rep.  675;  Ward 
V.  State,  87  Ga.  160;  Gresham  v.  Tur- 
ner, 88  Ga.  160;  Lewis  v.  Clegg,  87 
Ga.  449;  Hatcher  v.  Smith,  84  Ga.  451; 
Godbee  v.  McCathern,  86  Ga.  782; 
Williams  v.  State,  88  Ga.  460. 


Iowa. — McManus  v.  Swift,  76  Iowa 
576;  Sheldon  Ind.  Dist.  v.  Apperle, 
76  Iowa  238;  Tool  V.  Wightman,  78 
Iowa  756;  Plummer  v.  People's  Nat. 
Bank,  73  Iowa  752;  Michel  v.  Michel, 
74  Iowa  577;  Names  v.  Names,  74 
Iowa  213. 

Kansas. — State  v.  Hastie,  44  Kan. 
427;  State  V.  Gatliff,  44  Kan.  428. 

North  Carolina. — Howell  v.  Jones, 
109  N.  Car.  102. 

Utah. — Rotch  v.  Hamilton,   7   Utah 

513- 

Vermont. — Hall  v.  Simpson,  63  Vt. 
601. 

Washington. — Bentley  z/.  Port  Town- 
send  Hotel,  etc.,  Co.,  6  Wash.  296; 
McCarty  v.  Hayden,  4  Wash.  537; 
McKinnon  v.  Kingston  Land,  etc.,  Co., 
4  Wash.  535;  Perry  v.  Stone,  2  Wash. 
Ter.  464. 

For  other  instances  see  titles  of  the 
various  appellate  proceedings. 

Appeal  not  Cause. — A  defect  in  pro- 
ceedings requisite  to  perfect  an  ap- 
peal is  ground  for  dismissal  of  the  ap- 
peal ox\\y,  not  the  cause.  St.  Louis  t/. 
Bird,  31  Mo.  88;  Cavenaugh  v.  Titus,  5 
Wis.  143. 

A  motion  to  dismiss  the  suit  in  the 
appellate  court  admits  that  jurisdic- 
tion has  been  acquired  by  the  appeal. 
Northrup  v.  Smothers,  39  111.  App. 
590. 

Bill  of  Exceptions. — A  motion  to  dis- 
miss an  appellate  proceeding  will  not 
be  entertained  because  a  bill  of  excep- 
tions has  not  been  settled  and  allowed. 
Hines  v.  Cochran,  35  Neb.  828;  Mewis 
V.  Johnson  Harvester  Co.,  5  Neb.  217; 
Hollenbeck  v.  Tarkington,  14  Neb. 
430;  Baldwin  v.  Foss,  14  Neb.  455; 
Carlson  v.  Beckman,  35  Neb.  392. 

Objection  to  a  bill  of  exceptions 
must  be  by  a  motion  to  quash.  Carl- 
son V.  Beckman.  35  Neb.  392.  See 
article  Bills  of  Exceptions. 

Bules  of  Court. — Appellate  courts  are 
generally  held  to  possess  authority  to 
make  rules  of  court  regulating  proced- 
ure on  appeal  reasonably  necessary 
for  the  transaction  of  business  in  an 
orderly  manner..  The  power  to  make 
such  rules  implies  a  power  to  enforce 
them  by  the  penalty  of  dismissal  of 
the  appeal  for  noncompliance. 

California. — Hanson  v.  McCue,  43 
Cal.  178;  Rumfelt  v.  Trinity  River, 
etc.,  Min.  Co.,  83  Cal.  649. 

Colorado. — McDonald  v.  McLeod,  3 
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in  the  given  case,  the  court  will  dismiss  the  appeal  on  its  own 
motion,  whether  the  point  is  raised  by  counsel  for  the  appellee  or 


not.' 

Colo.  App.  344;    Hewlett  v.  Tuttle,  10 
Colo.  222. 

Illinois. — Gilbert  v.  Coons,  37  111. 
App.  448;  Gerarty  v.  Druiding,  44  III. 
App.  440;  Chicago,  etc.,  R.  Co.  v. 
Crolie,  33  111.  App.  17. 

Indiana. — Carriger  v.  Kennedy,  134 
Ind.  107. 

Louisiana. — De  Gruy  v.  Aiken,  43 
La.  Ann.  798. 

Missouri. — Chinn  v.  Davis,  18  Mo. 
App.  539;  Coffey  v.  Dubois,  35  Mo. 
App.  96. 

North  Carolina. — Brantly  v.  Jordan, 
92  N.  Car.  291;  Barbee  v.  Green,  91 
N.  Car.  158;  Stephens  v.  Koonce,  106 
N.  Car.  255. 

South  Carolina. — Talbott  v.  Gladney, 
30  S.  Car.  609;  Calvo  ^'.  Railroad  Co., 
30  S.  Car.  608;  Davis  v.  Pollock,  35  S. 
Car.  584;  Archer  v.  Long,  35  S.  Car. 
588;  Nott  V.  Thompson,  35  S.  Car. 
589;  Bomar  v.  Means,  35  S.  Car.  591; 
Chisolm  V.  Providence,  etc.,  Co.,  35 
S.  Car.  599;  Ussery  v.  Vogel,  36  S. 
Car.  603;  Wallace  v.  Thomson,  36  S. 
Car.  604. 

Texas. — Pearson  v.  Household  Sew- 
ing Mach.  Co.,  78  Tex.  385. 

Utah. — Corinne  Mills,  etc.,  Co.  v. 
Johnston,  5  Utah  147, 

As  for  failure  to  serve  a  brief  on  ad- 
verse party,  Chinn  v.  Davis,  18  Mo. 
App.  539;  or  to  file  a  brief  and  state- 
ment on  appeal,  Howlett  v.  Tuttle,  10 
Colo.  222;  Coflfey  v.  Dubois,  35  Mo. 
App.  96. 

Discretionary. — Dismissal  of  the  ap- 
peal for  failure  to  comply  with  a  rule 
of  court  rests  in  discretion  and  will 
not  be  reviewed.  Wetmore  v.  Wet- 
more  (Ct.  App.),  51  N.  Y.  St.  Rep. 
275. 

In  Louisiana  it  is  held,  on  the  con- 
trary, that  where  an  appellant  has 
complied  with  all  the  statutory  and 
constitutional  requirements,  judges 
have  no  power  to  compulsorily  add  to 
such  requirements  by  rules  of  court 
not  based  on  positive  rules  of  law,  and 
to  defeat  a  constitutional  right  of 
appeal  by  dismissal  for  noncompli- 
ance therewith.  State  v.  Judges,  37 
La.  Ann.  398. 

1.  Alabama. — Wagnon  v.  Keenan,  77 
Ala.  519. 

California.  —  Bienenfeld  v,  Fresno 
Milling  Co.,  82  Cal.  425. 


Colorado. — Mowbray  v.  Denver,  etc., 
R.  Co.,  2  Colo.  App.  129. 

Illinois. — Launtz  v.  Heller,  41  111. 
App.  528. 

Iowa. — Groves  v.  Richmond,  53  Iowa 
570;  Names  v.  Names,  74  Iowa  213. 

Louisiana. — Zuberbier  v.  Robin,  36 
La.  Ann.  418;  New  Orleans  v.  Apken, 
36  La.  Ann.  419;  State  v.  Hayles,  32 
La.  Ann.  1135;  Curter  v.  Addison,  44 
La.  Ann.  425;  Condon  v.  Samory,  12 
La.  Ann.  801;  Perry's  Succession,  4 
La.  Ann.  577;  Robert  v.  Ride,  11  La. 
Ann.  409;  Swearingen  ».  McDaniel,  12 
Rob.  (La.)  205;  Bacas  v.  Smith,  33 
La.  Ann.  139;  Maritche  v.  Board  of 
Liquidation,  33  La.  Ann.  588;  Hoover 
V.  New  York,  33  La.  Ann.  652. 

Minnesota.  —  U.  S.  Sav.,  etc.,  Co.  v. 
Ahrens,  50  Minn.  332. 

South  Carolina. — Clayton  v.  Mitch- 
ell, 33  S.  Car.  599;  State  v.  Merriman, 
34  S.  Car.  578. 

Washington,  —  Pincus  v.  Light,  I 
Wash.  Ter.  511;  McGowan  v.  Petit,  i 
Wash.  Ter.  514. 

Instances. — As  where  an  appeal  is 
taken  from  a  nonappealable  judgment, 
decree,  or  order.  Clayton  v.  Mitchell, 
33  S.  Car.  599;  State  v.  Merriman,  34 
S.  Car.  578;  U.  S.  Sav.,  etc.,  Co.  v. 
Ahrens,  50  Minn.  332. 

Or  where  the  amount  in  controversy  is 
less  than  the  statute  requires.  State 
V.  Hayles,  32  La.  Ann.  1135. 

Or  where  the  transcript  on  appeal 
contains  no  copy  of  the  judgment  ap- 
pealed from.  Bacas  v.  Smith,  33  La. 
Ann.  139. 

In  Louisiana  the  court  will  dismiss 
on  its  own  motion  for  lack  of  neces- 
sary parties.  Robert  v.  Ride,  ir  La. 
Ann.  409;  Swearingen  v.  McDaniel, 
12  Rob.  (La.)  205. 

That  the  general  rule  is  otherwise, 
see  sections  Notice  of  Appeal  and 
Parties  on  Appeal,  supra. 

Time  of  Dismissal. — The  court  may 
dismiss  an  appeal  stto  motu  at  any  time 
before  the  cause  has  passed  beyond 
its  control;  and,  even  after  it  has  ren- 
dered final  judgment,  it  should,  where 
it  had  no  jurisdiction  of  the  cause,  va- 
cate its  judgment  and  dismiss  the  ap- 
peal, unless  it  has  lost  control  over 
the  record.  Fanning  v.  Rogerson,  142 
111.  481;  or  where  the  complaint  fails 
to  state  a  cause  of  action.   Harper  v. 
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3.  For  Lack  of  Prosecution. — Appellate  courts  have  inherent 
power  to  clear  their  dockets  of  cases  which  parties  fail  to  prose- 
cute within  a  reasonable  time.*  So  where  appellant  fails  to 
appear  on  the  call  of  his  case,*  or  where  ample  time  has  elapsed 
since  the  taking  of  an  appeal  to  comply  with  all  legal  requirements 
for  its  perfection,  the  appeal  may  be  dismissed  for  noncompli- 


ance.* 

Pinkston,  112  N.  Car.  293;  Hagins  v. 
Cape  Fear  R.  Co.,  106  N.  Car.  537; 
Gordon  v.  Sanderson,  83  N.  Car.  i;  or 
where  the  transcript  does  not  con- 
tain a  jurisdictional  certificate  required 
by  statute,  Pincus  v.  Light,  i  Wash. 
Ter.  511;  McGowan  v.  Petit,  i  Wash. 
Ter.  514;  or  where  the  record  on  ap- 
peal does  not  show  that  any  appeal 
was  taken,  Names  v.  Names,  74  Iowa 
213.  The  court  may  also  dismiss  a  case 
on  its  own  motion  for  the  negligent 
delay  of  both  parties  in  being  ready 
for  argument.  Mayer  v.  The  Venelia, 
131  U.  S.,  Appendix  LXX. 

By  Consent. — When  counsel  so  agree, 
the  appellate  court  will  enter  an  order 
dismissing  the  appeal  by  consent.  Gar- 
rison V.  Corbett,  35  S.  Car.  608;  State 
V.  Colson,  35  S.  Car.  607;  Fincken  v. 
King,  36  S.  Car.  603;  Clyburn  v.  Cor- 
bett, 35  S.  Car.  608. 

1.  Mathewson  v.  St.  Louis,  etc.,  R. 
Co.,  44  Mo.  App.  99;  Howell  v.  Van 
Ness,  31  N.  J.  L.  444;  Read  v.  Rocap, 
9  N.  J.  L.  347;  Lum  V.  Price,  16  N.  J. 
L.  195;  Scott  V.  Carpenter,  13  S.  Car. 
44;  State  V.  Crenshaw,  30  S.  Car.  607. 

Practice  in  New  York. — Where  the 
appellant  fails  to  prosecute  his  appeal 
within  the  time  limited,  the  respond- 
ent cannot  move  at  special  term  to 
have  the  appeal  dismissed  merely 
upon  a  certified  order  of  the  special 
term  declaring  the  case  upon  appeal 
abandoned  and  upon  the  judgment- 
roll  on  file.  He  must  obtain  an  order 
putting  the  cause  on  the  general-term 
calendar,  and  an  affidavit  of  the  non- 
service,  of  the  appeal  papers,  and,  on 
notice  to  the  appellant  for  the  earliest 
motion  day  in  term,  move  to  strike  the 
cause  from  the  calendar  and  for  judg- 
ment of  aflSrmance.  Carraher  v.  Car- 
raher,  11  Abb.  Pr.  N.  S.  (N.  Y.  Super. 
Ct.)  338. 

2.  Bush  V.  State  (Miss.,  1889),  6  So. 
Rep.  647;  Varn  v.  Williams,  30  S.  Car. 
608. 

3.  Alabama. — Winthrow  v.  Wood- 
ward Iron  Co.,  81  Ala.  100;  Sears  v. 
Kirksey,  81  Ala.  98. 


California. — McKay  v.  Santa  Bar- 
bara County  Ct.,  86  Cal.  431;  Buck- 
ley V.  Althorf,  86  Cal.  643;  Judge  v. 
Ohm,  89  Cal.  134:  Reay  v.  Butler  (Cal., 
1890),  25  Pac.  Rep.  350;  In  re  Read's 
Estate  (Cal.,  1892),  29  Pac.  Rep.  245; 
Sutton  V.  Symons,  97  Cal.  475;  Viera 
V.  Dobyus  (Cal.,  1890),  24  Pac.  Rep. 
181;  Shain  v.  People's  Lumber  Co.,  98 
Cal.  120;  In  re  Burton's  Estate,  93  Cal. 
613;  Bunting  v.  Salz  (Cal.,  1889),  22 
Pac.  Rep.  1132;  Heinlen  v.  Southern 
Pac.  R.  Co.,  65  Cal.  304;  Fogel  v. 
Schmalz,  83  Cal.  201;  Vitoreno  v. 
Corea  (Cal.,  1890),  25  Pac.  Rep.  420; 
Santa  Monica  First  Nat.  Bank  v.  Ko- 
walsky    (Cal.,     1891),    27    Pac.     Rep., 

783- 

Colorado. — Owen  v.  Going,  13  Colo. 
290;  Busby  V.  Camp,  16  Colo.  38; 
Henry  v.  Travellers'  Ins.  Co.,  16 
Colo.  60. 

Dakota. — Harris  v.  Watkins,  5  Dak. 
374- 

Florida. — Williams    v.    Hutchinson, 

26  Fla.  513;  Comte  v.  Toale,  24  Fla. 
19;  Long  V.  Herrick,  28  Fla.  755;  Pon- 
tier  V.  Jeffares,  25  Fla.  844;  Enterprise 
V.  State,  24  Fla.  206. 

Georgia. — Cunningham  v.  Scott,  87 
Ga.  506. 

Idaho. — Mahony  v.  Moshal,  2  Idaho 
1065. 

Illinois. — Goudy  v.  Lake  View  City, 

27  111.  App.  505;  McNay  v.  Stratton, 
109  111.  30;  Glos  V.  Randolph,  130  111. 
245- 

Indiana. — Carriger  v.  Kennedy,  134 
Ind.  107;  Lawrence  v.  Wood,  122  Ind. 
452. 

Iowa.  —  Baer  v.  Merchants',  etc., 
Ins.  Co.,  87  Iowa  752;  McLuen  v.  Bear 
Grove  Dist.  Tp.,  82  Iowa  742;  Wam- 
bach  V.  Grand  Lodge  (Iowa,  1893),  55 
N.  W.  Rep.  516. 

Kentucky.  —  Martin  v.  Richardson 
(Ky.,  1891),  15  S.  W.  Rep.  248. 

Louisiana. — Llula's  Succession,  42 
La.  Ann.  475;  Grunow  v.  Menge,  36 
La.  Ann.  925;  State  v.  Ferguson,  42 
La.  Ann.  643;  Von  Hoven  v.  Von 
Hoven,  43  La.  Ann.  1170. 
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4.   For  Lack  of  Actual  Controversy. — The  appellate  court  can- 
not, without  express  statutory  authority,  take  jurisdiction  of  moot 


Maryland. — State    v.   Baer,    70   Md. 

544- 
Mississippi. — Lum  v.  State,  66  Miss. 

389- 

Missouri. — Riordan  v.  Blenke,  24 
Mo.  App.  357;  Sims  v.  St.  Louis,  etc., 
R.  Co.,  28  Mo.  App.  loi;  Deere  v. 
Hucht,  32  Mo.  App.  153;  Bob  v.  Penn- 
sylvania Ins.  Co.,  32  Mo.  App.  256; 
Hatten  v.  Nevada  Min.  Co.,  40  Mo. 
App.  448;  Coffey  v.  Dubois,  35  Mo. 
App.  96;  Meier  v.  Lowry,  28  Mo.  App. 
612;  Lincoln  v.  Milstead,  38  Mo.  App. 
350. 

Nebraska. — Sturtevant  v.  Wineland, 
22  Neb.  702;  Lloyd  v.  Reynolds,  26 
Neb.  63;  Converse  Cattle  Co.  v. 
Campbell,  25  Neb.  37;  Slaven  v.  Hell- 
man,  24  Neb.  646;  Muldoon  v.  Levi, 
25  Neb.  457;  Phoenix  Ins.  Co.  v.  Read- 
inger,  28  Neb.  587;  Oppenheimer  v. 
McClay,  30  Neb.  654;  Wilde  v. 
Preuss,  33  Neb.  790;  Benson  v. 
Michael,  29  Neb.  131. 

Nevada. — Mathewson  v.  Boyle,  20 
Nev.  88. 

New  Mexico. — Lamy  v.  Lamy,  4  N. 
Mex.  140;  Armijo  v.  Abeytia  (N.  Mex., 
1891),  25  Pac.  Rep.  771. 

New  York. — Sayer  v.  Kirchhof,  3 
Misc.  Rep.  (N.  Y.)  245. 

North  Carolina. — Bailey  v.  Brown, 
105  N.  Car.  127;  In  re  Berry,  107  N. 
Car.  326;  Rose  v.  Baker,  99  N.  Car. 
323;  Hughes  V.  Boone,  100  N.  Car. 
347;  Briggs  V.  Jervis,  98  N.  Car.  454; 
Rollins  V.  Love,  97  N.  Car.  210;  Bryan 
V.  Moring,  99  N.  Car.  i6;  Mitchell  v. 
Tedder,  108  N.  Car.  266;  Rose  v.  Shaw, 
105  N.  Car.  126;  Ballard  v.  Gay,  108 
N.  Car.  544;  Rodman  v.  Archbell,  108 
N.  Car.  413;  State  v.  James,  108  N. 
Car.  792. 

South  Carolina.  —  New  England 
Mortg.  Security  Co.  v.  Telford,  38  S. 
Car.  547;  Russell  v.  Russell,  38  S.  Car. 
547;  Trimmier  v.  Thomson,  39  S. 
Car.  554;  Mensing  v.  Jervey,  38  S.  Car. 
429;  Union  Mortg.,  etc.,  Trust  Co.  v. 
Brown,  39  S.  Car.  552;  Telbird  v. 
Whipper,  31  S.  Car.  600;  Balleu  v. 
Anderson,  31  S.  Car.  622;  Harle 
V.  Morgan,  30  S.  Car.  611:  Vaughan 
V.  Morgan,  31  S.  Car  602;  Stedham  z/. 
Creighton  (S.  Car.,  1888),  9  S.  E.  Rep. 
465;  Randolph  v.  Hahn,  33  S.  Car.  609; 
Ashe  V.  Glenn,  33  S.  Car.  606;  Dial  v. 
Dial,  33  S.  Car.  606;  Hill  v.  Salinas, 
33  S.  Car.  606;  Bomar  v.  Means,  35  S. 


Car.  591;  Pregnall  v.  Miller,  26  S.  Car. 
612;  Gardner  v.  Mays,  26  S.  Car.  613; 
Tribble  v.  Poore,  28  S.  Car.  565; 
Booker  v.  Smith,  33  S.  Car.  611;  Wade 
V.  Couch,  32  S.  Car.  583;  Veronee  v. 
Bell,  33  S.  Car.  612;  Barrett  v.  Faust, 
33  S.  Car.  612;  Garrison  v.  Cagle,  33 
S.  Car.  610;  McLemore  v.  Powell,  32 
S.  Car.  582. 

South  Dakota. — Himebaugh  v.  Coad 
(S.  Dak.,  1892),  53  N.  W.  Rep.  863; 
Himebaugh  v.  Crouch  (S.  Dak.,  1892), 
53  N.  W.  Rep.  862;  Hammond  v. 
Crouch  (S.  Dak.,  1892),  53  N.  W.  Rep. 
863;  Citizens'  Bankz/.  Crouch  (S.  Dak., 
1892),   53   N.   W.   Rep.   862. 

Texas. — Grant  v.  Timmons,  78  Tex. 
11;  Pearson  v.  Household  Sewing 
Mach.  Co.,  78  Tex.  385;  King  v.  Lacy 
(Tex.  App.,  1891),  17  S.  W.  Rep.  143; 
Gulf,  etc.,R.  Co.  V.  Lynch  (Tex.  App., 
1891),  17  S.  W.  Rep.  144. 

Utah. — Ryan,  etc..  Cattle  Co.  v. 
Murdock,  8  Utah  497;  Salt  Lake  City 
V.  Redwine  (Utah,  1890),  23  Pac.  Rep. 
756;  Corinne  Mill,  etc.,  Co.  v.  John- 
ston, 5  Utah  147. 

Washington. — Tustin  v.  McFarland, 
4  Wash.  103;  Sehorn  v.  Price,  4  Wash. 
262;  Oregon  R.,  etc.,  Co.  v.  O'Brien, 
3  Wash.  Ter.  21;  Tinkham  v.  Kimble, 
2  Wash.  682;  Murphy  v.  Ross,  2 
Wash.  327;  Seattle,  etc.,  R.  Co.  v.  Joer- 
genson,  3  Wash.  622;  Leary  v.  Terri- 
tory, 3  Wash.  Ter.  13;  Higgins  v. 
Burns,  2  Wash.  372;  Edison  Electric 
Illuminating  Co.  v.  Needham,  2  Wash. 
450. 

Wisconsin. — Lee  v.  Lord,  75  Wis. 
35;  Newman  v.  Board,  74  Wis.  303. 

United  States, — Hamilton  v.  Brown, 
53  Fed.  Rep.  753;  Union  Pac.  R.  Co. 
V.  Colorado  Eastern  R.  Co.,  54  Fed. 
Rep.  22;  Cincinnati  Safe,  etc..  Co.  v. 
Grand  Rapids  Safety  Deposit  Co., 
146  U.  S.  54;  U.  S.  V.  Baxter,  51  Fed. 
Rep.  624. 

Appellant's  Mistake. — The  mistake  of 
the  appellant  in  supposing  he  had  com- 
plied with  the  law  is  not  sufficient  ex- 
cuse. Humphreys  v.  Darling,  6  Kulp 
(Pa.)  200. 

Both  Parties  Guilty. — And  where  both 
parties  are  guilty  of  gross  laches,  the 
appeal  will  not  be  dismissed  on  motion 
of  appellee.  Tripp  v.  Duane,  86  Cal. 
149. 

Nonappearance. — A  motion  to  dismiss 
is  the  proper  remedy  where  no  per- 
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questions  or  mere  abstract  propositions  of  law.  Any  attempt  by 
a  mere  colorable  dispute  to  obtain  the  opinion  of  the  court  upon  a 
question  of  law  which  a  party  desires  to  know  for  his  own  interest 
or  his  own  purpose,  when  there  is  no  real  or  substantial  contro- 
versy between  those  who  appear  as  adverse  parties  to  the  suit,  is 
an  abuse  which  courts  of  justice  have  always  reprehended.*  The 
case  before  them  must  present  an  actual  controversy  affecting  a 
right  of  person  or  property  in  the  particular  case.*     A  collusive 


son  appears  for  a  party  on  appeal. 
Hook  V.  Linton,  lo  Pet.  (U.  S.)  107. 

When  the  appeal  is  regularly  taken, 
it  cannot  be  dismissed  merely  because 
the  appellant  is  not  ready  to  proceed, 
but  the  court  may  go  on  with  the 
cause.  Langenham  v.  Stickney,  90 
111.  361. 

Calendar. — Since  the  respondent  may 
notice  a  case  for  argument  and  place 
it  on  the  calendar,  it  will  not  be  dis- 
missed for  the  appellant's  failure  to 
do  so.  Nichols  v.  MacLean,  98  N.  Y. 
458. 

Brief. — Or  where  the  appellant  fails 
to  file,  as  required  by  rules  of  court,  a 
case  with  points  and  authorities.  New 
England  Mortg.  Security  Co.  v.  Tel- 
ford, 38  S.  Car.  547.  See  article  Briefs. 

Case. — Or  where  the  appellant  fails 
to  make  over  and  furnish  the  court 
with  a  clear  and  concise  statement  of 
the  case,  as  required  by  rules  of  court. 
Martin  v.  Nugent  (Mo.,  1891),  15  S. 
W.  Rep.  422;  Ebersole  v.  Rankin 
(Mo.,  1890),  13  S.  W.  Rep.  756;  Sny- 
der V.  Free,  102  Mo.  325;  Coleman  v. 
Farrar  (Mo.,  1890),  14  S.  W.  Rep.  825. 

So  in  South  Carolina  an  appeal  will 
be  dismissed  because  the  return  has 
not  been  properly  filed,  although  the 
case  or  brief  has  been  duly  filed;  or 
where  the  return  has  been  duly  filed, 
but  the  case  or  brief  has  not.  Gardner 
V.  Mays,  26  S.  Car.  613. 

Becord.  —  Or  where  an  authentic 
record  of  the  trial-court  proceedings 
below  is  not  presented  on  appeal. 
State  V.  Murphy,  21  Nev.  332. 

Docketing. — An  appeal  not  docketed 
in  the  time  required  by  rules  of  court 
will  be  dismissed,  although  the  ap- 
pellee does  not  move  to  docket  and 
dismiss  within  the  time  named  by 
another  rule.  Porter  v.  Western  N. 
Car.  R.  Co.,  106  N.  Car.  478. 

Writ  of  Error. — Or,  where  a  plaintiff 
in  error  fails  to  have  a  writ  of  error 
returned  at  the  proper  time,  the  writ 
may  be  dismissed  both  in  a  civil  and 
a  criminal  cause,  without  the  issuance 


of  a  rule  requiring  the  plaintiff  to  ob- 
tain a  return.  Hines  v.  State,  54  N. 
J.  L.  199;  Donnelly  v.  State,  26  N.  J. 
L.  463. 

Printing. — Where  appellant  is  re- 
quired by  law  to  print  papers  used 
on  appeal,  inability  to  pay  for  them 
constitutes  no  excuse  on  motion  for 
dismissal.  W^allace  v.  Thompson,  36 
S.  Car.  604. 

Bill  of  Exceptions. — Where  no  bill  of 
exceptions  is  settled  and  filed  on  ap- 
peal the  appeal  will  not  be  dismissed, 
but  no  errors  save  those  appearing 
affirmatively  on  the  face  of  the  judg- 
ment-roll can  be  reviewed.  Merchants' 
Nat.  Bank.  v.  McKinney,  i  S.  Dak.  78 
See  article  Bills  of  Exceptions. 

Notice  of  Perfection. — Mere  delay  in 
failing  to  serve  notice  of  perfection  of 
the  appeal  is  not  sufiicient  to  warrant 
the  dismissal  unless  the  appellee  shows 
aflSrmatively  injury  by  the  delay. 
Tucker  v.  Stone,  92  Mich.  298. 

New  York. — In  New  York  a  motion 
to  dismiss  for  lack  of  necessary  pa- 
pers cannot  be  heard  until  appellant 
on  nonenumerated  motion  fails  to 
serve  the  required  printed  copies  of 
the  same.  Davidge  v.  Coe  (Super. 
Ct.),  9  N.  Y.  Supp.  310. 

Discretionary. — The  motion  to  dis- 
miss for  want  of  prosecution  is  ad- 
dressed to  the  discretion  of  the  court, 
and  its  ruling  on  the  motion  is  not  ap- 
pealable. The  appeal  may  generally 
be  reinstated  where  a  good  excuse  is 
shown  for  the  delay.  State  v.  McFail, 
36  S.  Car.  605.  See  Reinstatement, 
infra. 

Further  Beference. — For  explanation 
of  the  effect  of  the  failure  to  file  a  pa- 
per or  do  any  act  required  by  law  to 
perfect  the  appeal,  and  for  instances 
where  the  appellant's  default  may  be 
excused,  reference  must  be  had  to  the 
proper  title  of  the  proceeding. 

1.  California  v.  San  Pablo,  etc.,  R. 
Co.,  149  U.  S.  314;  State  v.  Napton 
(Mont.,  1891),  25  Pac.  Rep.  1045. 

2.  California.  —  San    Diego   School 
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or  fictitious  writ  prosecuted  merely  to  obtain  the  decision  of  the 
court,*  or  a  suit  where  the  adverse  parties  are  identical,*  will  be 
dismissed  by  the  court  on  its  own  motion,  or  on  motion  of  the 
appellee. 


Dist.  V.  San  Diego  County,  97  Cal. 
438;  People  V.  Burns  (Cal.,  1889),  21 
Pac.  Rep.  540. 

Georgia. — Glenn  z^.  Botts,  79  Ga.  212. 

Indiana. — Smith  v.  Junction  R.  Co., 
29  Ind.  546;  Stephens  v.  Stephens,  51 
Ind.  542;  Monnett  v.  Hemphill,  no 
Ind.  299;  State  v.  Kamp,  in  Ind.  56; 
Parker  v.  State,  132  Ind.  419;  Taylor 
V.  Bosworth,  i  Ind.  App.  54;  Zeigel 
V.  Metzger  (Ind.  App.,  1891),  27  N.  E. 
Rep.  647. 

Iowa. — Witmore  v.  Burgan,  70  Iowa 
161;  West  V.  Fitzgerald,  72  Iowa  306; 
Chicago,  etc.,  R.  Co.  v.  Dey,  76  Iowa 
278. 

Kansas. — Ziegler  v.  Hyle,  45  Kan. 
226. 

Louisiana. — Block  v.  Barton,  27 
La.  Ann.  89;  Church  Wardens  v. 
Perche,  39  La.  Ann.  223. 

Missouri. — State  v.  Phillips,  97  Mo. 

331. 

Montana. — State  v.  Napton  (Mont., 
1891),  25  Pac.  Rep.  1045. 

North  Carolina. — State  v.  Richmond, 
etc.,  R.  Co.,  74  N.  Car.  287;  Pritchard 
V.  Baxter,  108  N.  Car.  129;  Blake  v. 
Asken,  76  N.  Car.  325;  Russell  v. 
Campbell,  112  N.  Car.  404. 

New  Jersey. — Essex  County  v.  State, 
44N.  J.  L.  438. 

New  York. — Lee  v.  Vacuum  Oil  Co., 
126  N.  Y.  579. 

Pennsylvania. — Harper  v.  Roberts, 
22  Pa.  St.  194. 

South  Carolina. — State  v.  Salters,  39 
S.  Car.  553. 

West  Virginia. — Ratliff  v.  Patton, 
37  W.  Va.  197. 

Wisconsin. — Piano  Mfg.  Co.  v. 
Rasey,  69  Wis.  246. 

United  States. — Lord  v.  Veazie,  8 
How.  (U.  S.)  255;  Fletcher  v.  Peck,  6 
Cranch  (U.  S.)  147;  American  Wood- 
Paper  Co.  V.  Heft,  8  Wall.  (U.  S.)  333; 
Cleveland  v.  Chamberlain,  i  Black 
(U.  S.)  419;  San  Mateo  County  v. 
Southern  Pac.  R.  Co.,  116  U.  S.  138; 
Little  V.  Bowers,  134  U.  S.  547;  Singer 
Mfg.  Co.  V.  Wright,  141  U.  S.  696; 
Arnold  v.  Woolsey.  54  Fed.  Rep.  268; 
East  Tennessee,  etc.,  R.  Co.  v.  South- 
ern Tel.  Co.,  125  U.  S.  695;  Wash- 
ington Market  Co.  v.  District  of 
Columbia,  137  U.  S.  62;  Addington  v. 


Adams,  125  U.  S.  693;  California  v. 
San  Pablo,  etc.,  R.  Co.,  149  U.  S.  308. 
English. — Hoskins  v.  Lord  Berke- 
ley, 4  T.  R.  402;  In  re  Elsam,  3  B.  & 
C.  597;  10  E.  C.  L.  193;  Brewster  v. 
Kitchin,  Comb.  425;  Coxe  v.  Phillips, 
Cas.  Temp.  Hardw.  237;  Rex  z'.  Veaux, 
Comb.  13;  Dove  v.  Martin,  Comb.  170; 
Brown  v.  Walker,  2  Show.  406;  Hen- 
kin  V.  Guerss,  12  East  247;  In  re 
L'Assomption  (Election  Case),  21  Can. 
Supreme  Ct.  29. 

1.  Lord  V.  Veazie,  8  How.  (U.  S.) 
255;  Ebert  v.  Beedy,  113  111.  316;  Peo- 
ple V.  Leland,  40  111.  118. 

Fictitious. — As  where  it  appears  that 
the  issues  were  made  up  by  the  par- 
ties to  the  appeal,  whose  interests 
were  not  adverse,  for  the  purpose  of 
obtaining  an  adjudication.  Lord  v. 
Veazie,  8  How.  (U.  S.)  254. 

Or  where  one  party  makes  up  the 
record  to  suit  himself  and  obtain  the 
opinion  of  the  court  affecting  the  in- 
terests of  others  not  parties.  Cham- 
berlain V.  Cleveland,   i   Black  (U.  S.) 

93. 

2.  American  Wood-Paper  Co.  v. 
Heft,  8  Wall.  (U.  S)  335;  Cleveland  v. 
Chamberlain,  i  Black  (U.  S.)  419; 
Arnold  v.  Woolsey,  54  Fed.  Rep.  268. 

Acquirement  of  the  Property  in  Con- 
troversy.— It  follows  from  the  princi- 
ple stated  in  the  text  that  where  it  is 
shown  to  the  satisfaction  of  the  appel- 
late court  that  the  appellant  has  ac- 
quired, since  the  appeal  was  taken, 
the  property  in  controversy,  the  ap- 
peal will  be  dismissed.  Cleveland  v. 
Chamberlain,  i  Black  (U.  S.)  419; 
Little  V.  Bowers,  134  U.  S.  547. 

Tax  Title. — As  where  in  tax  suits 
the  appellant  pays,  pending  the  ap- 
peal to  the  state,  the  taxes  with  costs 
and  damages.  California  r/.  San  Pablo, 
etc.,  R.  Co.,  149  U.  S.  308;  Little  v. 
Bowers,  134  U.  S.  547:  Arnold  v. 
Woolsey,  54  Fed.  Rep.  268. 

Compliance  with  Order. — So  when  an 
appellant  has  complied  with  an  order 
of  the  court  below,  his  appeal  there- 
from will  be  dismissed.  Alarid  v. 
Romero  (N.  Mex.,  1891),  25  Pac.  Rep. 
788. 

Mandamus. — And  where  a  clerk  has 
obeyed  a  writ  of  mandamus  to  issue 
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How  Shown. — The  suit  may  be  shown  to  be  fictitious  either  by 
inspection  of  the  record  or  by  evidence  outside  of  it.*  And  the 
motion  to  dismiss  may  be  made  by  any  person  as  amicus  curice.^ 
"VJhert  prima  facie  fictitious,  the  cause  will  not  be  retained  unless 
the  parties  satisfy  the  court  by  affidavits  within  a  reasonable  time 
that  the  controversy  is  genuine.^ 


to  a  person  impaneled  as  a  juror  a  cer- 
tificate of  his  mileage  and  attendance 
on  the  court,  the  clerk's  appeal,  taken 
"to  obtain  a  rule  of  his  government 
in  the  future,"  will  be  dismissed  as  a 
fictitious  suit.  State  v.  Napton  (Mont., 
1891),  25  Pac.  Rep.  1045. 

New  York  General  Term. — But  where 
the  appeal  is  from  a  writ  of  man- 
damus which  has  been  complied  with, 
it  is  error  to  dismiss  the  appeal  if  the 
question  of  costs  is  still  to  be  deter- 
mined. People  V.  Blackhurst,  128  N. 
Y.  604. 

Lack  of  Interest. — So  where  the  ap- 
pellant does  not  appear  to  be  inter- 
ested in  or  affected  by  the  judgment 
appealed  from,  the  appeal  will  be  dis- 
missed. Williams  v.  Tyler  (Ky.,  1891), 
17  S.  W.  Rep.  276. 

Satisfaction  of  Judgment. — Or  where 
pending  an  appeal  the  judgment  has 
been  satisfied.  People  v.  Burns  (Cal., 
1889),  21  Pac.  Rep.  540;  Morton  v. 
Tulane  County,  65  Cal.  496. 

Cessation  of  Bights. — And  where  the 
cause  on  appeal  relates  to  questions 
involved  in  rights  which  have  ceased 
to  exist,  the  appeal  will  be  dismissed. 
Chicago,  etc.,  R.  Co.  v.  Dey,  76  Iowa 
278;  West  V.  Fitzgerald,  72  Iowa  306; 
Cutcomp  V.  Utt,  60  Iowa  156;  State  v. 
Waterloo  Sav.  Bank,  39  Iowa  706. 

Nonappearance. — So  where  no  person 
appears  in  behalf  of  the  appellant 
when  the  case  is  called,  appeal  will  be 
dismissed.     State  v.  Salters,  39  S.  Car. 

553- 

Where  Trustee  is  a  Party. — An  appeal 
dismissed  as  to  a  cestui  que  trust  at  his 
application,  will  be  dismissed  as  to  the 
trustee  when  he  has  no  personal  in- 
terest in  the  subject-matter.  Ratliff 
V.  Patton,  37  W.  Va.  197. 

1.  Lord  V.  Veazie,  8  How.  (U.  S.) 
253;  Fletcher  v.  Peck,  6Cranch  (U.  S.) 
147;  In  re  Elsam,  3  B.  &  C.  597,  10  E. 
C.  L.  193;  Hoskins  v.  Berkeley,  4  T. 
R.  402;  Coxe  V.  Phillips,  Cas.  Temp. 
Hardw.  237. 

Costs. — Where  the  parties  have  set- 
tled the  case  since  the  appeal  was 
taken,  a  mere  interest  in  the  costs  will 


not  support  the  appeal  from  the  judg- 
ment in  its  entirety,  and  the  case  will 
be  dismissed,  leaving  the  parties  to 
settle  costs  by  motion  in  thetrial  court 
for  retaxation,  and  appeal  therefrom. 
The  appellate  court  will  not  determine 
a  cause  involving  nothing  more  than 
a  question  of  costs.  Studabaker  v. 
Markley,  7  Ind.  App.  368;  Arnold  v. 
Woolsey,  54  Fed.  Rep.  268;  Washing- 
ton Market  Co.  v.  District  of  Colum- 
bia, 137  U.  S.  62;  Russell  V.  Campbell, 

112  N.  Car.  404;  State  v.  Richmond 
etc.,  R.  Co.,  74  N.  Car.  287;  Babcock 
V.  Banning,  3  Minn.  191;  Hunter  v. 
Dickinson  (Colo.,  1893),  33  Pac.  Rep. 
932;  Reid  V,  Vanderheyden,  5  Cow. 
(N.  Y.)  720;  Curran  v.  Excelsior  Coal 
Co.,  63  Iowa  94;  Janes's  Appeal,  87 
Pa.  St.  428. 

2.  Brown  v.  Walker,  28  How.  St. 
Tr.  406. 

Contempt  Case. — So  where  a  party  had 
been  imprisoned  for  contempt  of  court, 
but  subsequently  complied  with  its 
order  and  was  released — held,  that 
he  could  not  appeal  from  the  order. 
Thompson  v.  Onley,  96  N.  Car.  9. 

Divorce  Case. — Stephens  v.  Stephens, 
51  Ind.  542,  presents  another  appli- 
cation of  the  principle  in  a  divorce 
case,  where  the  Supreme  Court  dis- 
missed the  appeal  on  proof  that  the 
appellant  on  appeal  from  a  decree  for 
divorce  had  married,  pending  the  ap- 
peal, a  third  person. 

Time  of  Motion. — The  lack  of  actual 
controversy  may  be  shown  at  any  time 
before  the  final  judgment  on  appeal. 
Little  V.  Bowers,  134  U.  S.  547. 

3.  Ebert  v.  Beedy,  113  111.  316; 
People  V.  Leland,  40  111.  118;  McCon- 
nell  V.  Shields,  2  111.  582;  Spraggins  v. 
Houghton,  3  111.  211. 

Bemedy. — The  court  may  either  dis- 
miss the  appeal,  California  v.  San 
Pablo,  etc.,  Co.,  149  U.S.  314;  or  reverse 
the  judgment  and  remand  the  cause 
with  directions  to  the  trial  court  to 
dismiss   the    cause,     Ebert  v.   Beedy, 

113  111.  316;  People  V.  Leland,  40  III. 
118;  McConnell  v.  Shields,  2  111.  582; 
Spraggins  v.  Houghton,  3  111.  211. 
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Dismissal  of  Appeal. 


APPEALS. 


Official  Neglect. 


5.  For  Want  of  Jurisdiction. — The  question  of  the  jurisdiction  of 
the  appellate  court  is  properly  raised  by  a  motion  to  dismiss  ;* 
but  whether  the  trial  court  had  jurisdiction  of  the  cause  in  the 
first  instance  will  be  considered  on  the  hearing,  and  not  on  the 
motion  to  dismiss,*  unless  it  is /rw/^/izaV  apparent  on  mere  in- 
spection of  the  record.^ 

6.  Official  Neglect. — An  appellant  will  not  lose  his  appeal  for  a 
fault  due  entirely  to  the  neglect  of  an  official.'*  In  such  a  case 
dismissal  is  erroneous,  and  where  it  is  properly  shown  that  the 
appellant  was  without  neghgence  the  appeal  will  be  reinstated.' 


Unauthorized  Appeal. — The  court  will 
not  entertain  actions  and  appeals 
brought  without  the  consent  of  the 
alleged  plaintiffs  therein.  And  where 
the  writ  of  error  or  appeal  was  shown 
by  plaintiff's  affidavit  to  be  unauthor- 
ized and  brought  by  the  attorney  for 
speculative  purposes,  the  decree  there- 
in was  reversed  and  cause  dismissed. 
Gresham  v.  Chantry,  69  Iowa  728. 

Stipulation  without  Attorney's  Con- 
sent.— A  stipulation  signed  by  parties 
to  the  suit  to  dismiss  the  appeal  and 
for  affirmation  of  the  judgment  is  not 
valid  where  not  signed  by  the  appel- 
lant's counsel.  Jackson  v.  Cole,  81 
Mich.  440. 

Time  Mandatory. — A  rule  of  court 
that  an  appeal  not  prosecuted  for  two 
terms  shall  be  dismissed  when  reached 
in  order  after  the  second  term,  is  to  be 
construed  as  mandatory.  Wiseman  v. 
Mitchell  County,  104  N.  Car.  330. 

1.  Bienenfeld  w.  Fresno  Milling  Co., 
82  Cal.  425;  New  Orleans  Nat.  Bank- 
ing Assoc.  V.  New  Orleans  Mut.  Ins. 
Assoc,  102  U.  S.  121;  Ballou  v.  Chi- 
cago, etc.,  R.  Co.,  53  Wis.  150;  Hicks 
V.  Gray,  25  Tex.  82;  State  v.  Gregory, 
38  Mo.  501;  Bynum  v.  Hamilton,  19 
La.  Ann.  446. 

2.  State  V.  Shakspeare,  43  La.  Ann. 
92;  Carlson  v.  Alameda  County,  70 
Cal.  630;  Hall  V.  El  Dorado  County, 
68  Cal.  24;  Matthews  v.  Marin  County 
Ct.,  68  Cal.  638;  Nelson  v.  Leland,  22 
How.  (U.  S.)48:  Halliburton  v.  Sum- 
ner, 26  Ark.  659. 

3.  Halliburton  v.  Sumner,  26  Ark. 
659;  State  V.  Wills,  4  Ind.  App.  38; 
Ridge  V.  Crawfordsville,  4  Ind.  App. 
513;  Hammond  v.  Johnston.  142  U.  S. 
73;  Haley  v.  Breeze,  144  U.  S.  130; 
Belfer  v.  Ludlow,  129  N.  Y.  650;  Hall 
Terracotta  Co.  v.  Doyle,  133  N.  Y. 
603;  Barnhart  v.  Fulkerth,  92  Cal.  155. 

Arbitrary  Dismissal. — Where  an  ap- 
peal is  regularly  taken,  and  brings  up 


a  question  affecting  the  merts  within 
the  jurisdiction  of  the  appellate  court, 
that  court  has  no  power  to  dismiss 
the  appeal,  as  by  an  order  of  dis- 
missal it  would  arbitrarily  deprive  it- 
self of  a  jurisdiction  vested  in  it  by 
the  law  for  the  benefit  of  appellant. 
This  is  beyond  its  authority.  Carlson 
V.  Alameda  County,  70  Cal.  630;  Hall 
V.  El  Dorado  County,  68  Cal.  24;  Mat- 
thews V.  Marin  County,  68  Cal.  638. 

4.  Chaffe  v.  Mackenzie,  43  La.  Ann. 
1064;  Trimble  v.  Brichta,  10  La.  Ann. 
778;  Murphy  v.  Factors,  etc.,  Ins.  Co., 
33  La.  Ann.  454;  Garritee  v.  Popplein, 
73  Md.  322;  Baltimore  v.  Reynolds,  18 
Md.  270;  Lewin  v.  Simpson,  38  Md. 
468;  Whitehead  v.  Thorp,  22  Iowa  425; 
Maynard  v.  Hoskins,  8  Mich.  81;  Jones 
V.  Wilson,  103  N.  Car.  13. 

6.  Alviso  V.  U.  S.,  6  Wall.  (U.  S.) 
457;  The  Palmyra,  12  Wheat.  (U.  S.) 
10;  Stark  V.  Barnes,  2  Cal.  162;  Hager 
V.  Mead,  25  Cal.  598;  Paeley  v.  Mc- 
Connell,  40  La.  Ann.  609;  Miller  v. 
Shotwell,  38  La.  Ann.  103;  Bryan  v. 
Moring,  99  N.  Car.  16. 

As  where  it  appears  that  the  failure 
to  transmit  the  transcript  on  appeal 
seasonably  was  due  wholly  to  the  with- 
holding thereof  by  the  clerk.  The 
Palmyra,  12  Wheat.  (U.  S.)  10. 

Presumption. — It  will  not  be  pre- 
sumed that  the  failure  to  perfect  the 
appeal  was  due  to  the  neglect  of  the 
clerk  or  other  official,  but  it  must  be 
affirmatively  shown  by  the  appellant. 
Parsons  v.  Padgett,  65  Md.  356. 

Laches  in  Filing  Transcript. — The  fil- 
ing of  the  transcript  by  the  appellant 
after  the  expiration  of  the  statutory 
period,  but  before  the  appellee's  appli- 
cation for  an  affirmance  on  other 
grounds,  as  provided  by  law,  will  not 
prevent  dismissal  unless  a  good  rea- 
son is  further  shown  for  the  failure  to 
file.  Lincoln  v.  Milstead,  38  Mo.  App. 
350;   Enterprise  v.  State,   24  Fla.  206; 
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Dismissal  of  Appeal. 


APPEALS. 


Examination  of  Merits. 


7.  Where  Error  not  Shown. — The  failure  of  the  appellant  to 
brino-  before  the  court  on  appeal  a  sufficient  record  to  fully  pre- 
sent any  or  either  of  the  questions  of  error  relied  upon  will  not, 
unless  statutes  so  provide,  warrant  dismissal  of  the  appeal.*  It 
is  cause  for  affirmance  of  the  judgment.* 

8.  Examination  of  Merits  on  the  Motion. — A  motion  to  dismiss  an 
appeal  in  effect  requests  the  appellate  court  to  refuse  examination 
of  the  merits  of  the  cause.'  Questions,  therefore,  which  affect 
the  merits  will  not  be  considered  by  the  appellate  court  on  such  a 
motion,  as  they  are  grounds  for  reversal  or  affirmance  of  the  judg- 
ment;* and  for  similar  reasons  motions  to  affirm  the  judgment 
below  and  dismiss  the  appeal  cannot  be  made  at  the  same  time  by 
the  appellee  without  statutory  authority,  as  they  ask  for  incon- 
sistent remedies.* 


Pregnall    v.    Miller,    26   S.    Car.    612. 
See  Record  on  Appeal,  supra. 

Affidavit  of  Excuse. — The  affidavit 
setting  forth  appellant's  excuse  must 
state  the  facts  showing  diligence,  and 
not  merely  that  "due  and  great  dili- 
gence was  used."  Meier  v.  Lowry,  2S 
Mo.  App.  612;  Smith  v.  Merrill,  26 
Mo.  App.  65;  Stenzel  v.  Sims,  25  111. 
App.  538. 

1.  Ellis  z/.  Wait  (S.  Dak.,  1893),  54 
N.  W.  Rep.  925;  Merchants'  Nat. 
Bank  v.  McKinney,  i  S.  Dak.  78. 
See    Prejudicial  Error,  supra. 

2.  Georgia. — Newman  v,  Keith,  81 
Ga.  356. 

/owa. — State  v.  Tharp,  80  Iowa  770; 
Bailey  v.  Green,  80  Iowa  616. 

Missouri. — Coy  v.  Robinson,  20  Mo. 
App.  462;  State  V.  Hanley,  20  Mo.  App. 
420;  State  V.  Whitten,  23  Mo.  App.  459; 
State  V.  Martinowsky,  34  Mo. App.  85. 

Nebraska. — Omaha,  etc.,  R.  Co.  v. 
Standen,  29  Neb.  622;  Cornell  v.  Bar- 
num,  28  Neb.  862;  Stark  v.  Bellamy, 
29  Neb.  6o3;  Fremont  v.  Brenner 
(Neb.,  1889),  43  N.  W.  Rep.  177. 

Nevada. — State  v.  One  Arm  Jim,  20 
Nev.  70. 

New  Hampshire. — Wallace  v.  Moul- 
ton,  62  N.  H.  692. 

North  Carolina. — State  v.  Green,  11 1 
N.  Car.  646;  State  v.  Bagby,  106  N. 
Car.  6go;  Taylor  v.  Plummer,  105 
N.  Car.  56;  State  v.  Henry,  104  N. 
Car.  914;  State  v.  Nichols,  103  N.  Car. 

439- 

Texas. — Atchison,  etc.,  R.  Co.  v. 
Reiner  (Tex.  Civ.  App.,  1893),  21  S. 
W.  Rep.  1013. 

3.  Carlson  v.  Alameda  County,  70 
Cal.  630;  Hall  V.  El  Dorado  County, 
68  Cal.  24;  Matthews  z/.  Marin  County, 
68  Cal.  638. 


4.  Barnhart  v.  Fulkerth.  92  Cal. 
155;  Watson  V.  Sutro,  86  Cal.  500; 
Smith  V.  Westerfield,  88  Cal.  374; 
Ricketson  v.  Torres,  23  Cal.  636; 
Swasey  v.  Adair,  83  Cal.  137;  Latham 
V.  Los  Angeles,  83  Cal.  564;  Nelson  v. 
Leland,  22  How.  (U.  S.)  48;  Day  v. 
Washburn,  23  How.  (U.  S.)  310;  Can- 
ton Co.  V.  Northern  Cent.  R.  Co.,  21 
Md.  383;  State  v.  Shakespeare,  43 
La.  Ann.  92;  Hines  v.  Cochran,  35 
Neb.  828. 

Instances. — Thus  in  a  motion  to  dis- 
miss an  appeal  the  appellate  court 
will  not  decide  whether  a  prior  decree 
was  a  final  decree,  or  whether  orders 
and  decree  made  by  the  court  below 
in  the  cause  prior  to  the  making 
of  the  decree  appealed  from  can  be  re- 
viewed on  appeal.  Hill  v.  Chicago, 
etc.,  R.  Co.,  129  U.  S.  170. 

The  failure  of  appellant  to  move  for 
a  new  trial  below  before  appealing 
warrants  affirmance,  not  dismissal. 
Lafrance  v.  Martin,  17  La.  Ann.  77. 

So  also  the  failure  to  take  proper 
exception  to  the  decision  appealed 
from  below.  Quincy,  etc.,  R.  Co.  v. 
Taylor,  43  Mo.  35. 

Chancery  Appeal. — Where  therefore 
the  question  of  proper  parties  in  a  tech- 
nical chancery  appeal  also  involved  the 
whole  merits  of  the  cause,  the  court 
refused  to  consider  it  on  the  motion  to 
dismiss.  Day  v.  Washburn,  23  How. 
(U.  S.)3io. 

Dismissal  after  Hearing  on  Merits. — It 
follows  also  that  a  judgment  of  dis- 
missal is  not  proper  where  the  cause 
is  heard  on  the  merits.  Bouligny  v. 
Fortier,  17  La.  Ann.  121;  Ferryman  v. 
Camp,  24  Ala.  438. 

6.    Ferryman  v.  Camp,  24  Ala.  438. 

United  States  Practice. — Under  prac- 
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Dismissal  of  Appeal. 


APPEALS, 


Scope  of  the  Inq[riir7. 


9.  Scope  of  the  Inquiry — Generally. — The  inquiry  on  a  motion  to 
dismiss  is  accordingly  limited  to  ascertaining  whether  an  appeal 
lies  in  the  given  case,  and  whether  it  has  been  regularly  taken  and 
perfected.* 

Appeal  Taken  for  Delay. — An  appeal  will  not  be  dismissed  on  the 
ground  that  it  was  frivolous  or  taken  merely  for  delay,  since  the 
merits  must  be  examined  to  ascertain  the  fact.* 

Ground  of  the  Motion  Confined  to  the  Eecord. — The  question  whether  an 
appeal  lies  and  is  regularly  taken  must  be  decided  on  the  record.' 
But  where  since  the  appeal  was  taken  the  appellant  has  estopped 
himself  from  prosecuting  it,  the  acts  constituting  the  estoppel 
may  be  shown  by  affidavits  of  the  parties.* 

Clear  Case  must  be  Shown. — The  appellee  must  show  a  clear  case, 
justifying  the  dismissal  of  the  appeal.*  Where  the  appellate 
court  is  divided  in  opinion,®  or  where  the  opposing  affidavits  on 
the  motion  raise  conflicting  questions  of  fact,  the  motion  will  be 
denied.''' 


tice  in  the  United  States  Supreme 
Court  a  motion  to  dismiss  a  writ  of 
error  or  appeal  may  be  coupled  with  a 
motion  to  affirm  on  the  ground  that 
the  appeal  was  taken  for  delay  only, 
or  that  the  question  upon  which  juris- 
diction depends  is  too  frivolous  for 
argument.  Hinckley  v.  Morton,  103 
U.  S.  764. 

A  motion  to  affirm  under  this  rule 
must  be  accompanied  by  a  motion  to 
dismiss,  and  the  motion  to  dismiss 
must  have  at  least  a  color  of  right. 
Whitney  v.  Cook,  99  U.  S.  607;  Hinck- 
ley V.  Morton,  103  U.  S.  764. 

Record. — On  such  a  combined  motion 
it  is  only  necessary  to  print  enough  of 
the  record  to  allow  the  court  to  act  in- 
telligently, without  reference  to  the 
transcript;  and  where  an  opposing 
party  objects  that  it  is  insufficient,  he 
must  specify  the  essential  parts  omit- 
ted.     Walston    V.    Nevin,    128    U.    S. 

578. 

1.  Hines  v.  Cochran,  35  Neb.  828; 
Dinet  v.  People,  73  111.  183. 

2.  Goepper  v.  Lusse,  30  La.  Ann. 
392;  Foscalina  v.  Doyle,  48  Cal.  151; 
Langan  v.  Langan,  86  Cal.  132. 

3.  O'Brien  v.  Smith  (Supreme  Ct.), 
37  N.  Y.  St.  Rep.  43. 

4.  O'Brien  v.  Smith  (Supreme  Ct.), 
37  N.  Y.  St.  Rep.  43;  Murphy  v.  Spaul- 
ding,  46  N.  Y.  556;  Bennett  v.  Van 
Syckle,  18  N.  Y.  483:  Knox  v.  Steele, 
18  Ala.  817;  Earl  v.  Reid,  25  Ala.  463; 
People  V.  Burns,  78  Cal.  646;  Wad- 
dingham  v.  Waddingham,  27  Mo. 
App.  609;  Coby  V.  Halthusen,  16  Colo. 
II. 


Power  to  entertain  a  motion  on  such 
grounds  is  inherent  in  the  appellate 
court,  as  essential  to  its  protection 
and  the  administration  of  justice. 
Waddingham  v.  Waddingham,  27  Mo. 
App.  609. 

By  Stipulation. — The  estoppel — as 
the  acceptance  of  satisfaction  by  ap- 
pellant since  the  taking  of  the  appeal 
— may  be  shown  by  stipulation  of 
the  parties  in  the  appellate  court. 
People  V.  Burns,  78  Cal.  646. 

Beference  to  Trial  Court. — Where  the 
facts  are  complicated  or  obscure  on 
such  a  motion,  it  is  the  better  rule  of 
practice  to  make  an  order  of  reference 
to  the  trial  court  to  decide  the  ques- 
tion. Waddingham  v.  Waddingham, 
27  Mo.  App.  6og;  Ruckman  v.  Alwood, 
44  111.  183.  See  Record  on  Appeal,  su- 
pra. 

5.  Gilmore  v.  Brenham,  i  La.  Ann. 
414;  Isabella  v.  Pecot,  2  La.  Ann.  387; 
Ludelling  v.  Frellsen,  4  La.  Ann.  534; 
Hatton  V.  Weems,  12   Gill  &  J.  (Md.) 

83. 

6.  Hatton  v.  Weems,  12  Gill  &  J. 
(Md.)  103. 

7.  Hill  V.  Hermans,  59  N.  Y.  396; 
Lewis  V.  Tilton,  62  Iowa  100;  Lawson 
V,  Bruen,  29  La.  Ann.  866;  New  Or- 
leans Nat.  Bank  Assoc,  v.  New  Or- 
leans Mut.  Ins.  Assoc,  100  U.  S.  43. 

Contested  Stipulation.  —  As  where  a 
motion  to  dismiss  was  based  on  an 
affidavit  setting  up  a  stipulation  to  dis- 
miss, and  opposed  by  an  affidavit  set- 
ting out  the  obtaining  of  the  stipu- 
lation by  undue  influence.  Hill  v. 
Hermans,  59  N.  Y.  396. 
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Dismissal  of  Appeal. 


APPEALS. 


When  Motion  must  be  Made. 


Where  Made. — As  the  court  from  which  an  appeal  is  taken  has  no 
jurisdiction  over  it,  the  motion  must  be  made  to  the  court  to 
which  the  appeal  is  taken.* 

10.  Notice  of  Motion. — A  motion  to  dismiss  an  appeal  will  not 
be  considered,  unless  due  notice  to  the  adverse  party  is  given 
within  the  time  required  by  statute  or  rules  of  court.*  A  written 
notice  is  ordinarily  necessary;'  where  such  is  required  by  statute 
or  rules  of  court,  an  oral  notice  is  insufTficient."*  The  notice  must 
specify  the  time  where  the  motion  will  be  made,®  and  be  served 
upon  the  adverse  party's  attorney  of  record.®  Due  proof  by 
affidavit  or  written  admission  of  the  service  of  notice  must  be 
furnished  the  appellate  court.''' 

11.  Requisites  of  Motion. — The  motion  to  dismiss  should  be  in 
writing,*  and  regularly  docketed  and  filed.*  It  must  specify  the 
grounds  relied  on  for  dismissal  so  clearly  that  the  court  will  not 
be  obliged  to  search  the  record  to  ascertain  them.*" 

12.  When  the  Motion  must  be  Made — In  General. — A  motion  to 
dismiss   must    be    made   at    the    earliest    possible  opportunity.** 


1.  Younger  v.  Pagles,  6o  Cal.  519; 
Barnum  v.  Seneca  County  Bank,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  82; 
People  V.  Murphy,  i  Daly(N.  Y.)  462. 

New  York. — Under  New  York  prac- 
tice, therefore,  it  must  be  to  the  gen- 
eral, not  special,  term.  Barnum  v. 
Seneca  County  Bank,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  82. 

2.  Vreedenburgh  v.  Calf,  7  Paige 
(N.  Y.)  419;  Burnett  v.  Crawford,  38 
S.  Car.  547;  Ashe  t/.  Glenn,  33  S.  Car. 
606;  Dick  V.  Mullin,  128  Ind.  365;  Na- 
tional Bank  v.  Sprague,  21  N.  J.  Eq. 
458;  Welch  V.  Kenney,  47  Cal.  414; 
Enterprise  v.  State,  24  Fla.  152;  Mc- 
Gee  V.  Fox,  107  N.  Car.  766;  Com. 
Ins.  Co.  V.  Pierro,  6  Minn.  569;  Cates 
V.  Mack,  6  Colo.  405. 

The  motion  is  ineffective  until  the 
date  fixed  in  the  notice  for  its  presen- 
tation. Bender  v.  Wampler,  84  Ind. 
172. 

Dismissal  by  Appellant. — The  appel- 
lant will  not  be  allowed  to  dismiss  his 
own  appeal  without  notice  to  appellee. 
Loucheine  v.  Strouse,  46  Wis.  487. 

3.  Burnett  v.  Crawford,  38  S.  Car. 
547;  Jones  V.  Slaughter,  96  N.  Car. 
541;  Cates  V.  Mack,  6  Colo.  405. 

4.  McGee  v.  Fox,  107  N.  Car.  768. 

5.  Glenny  v.  Langdon,  94  U.  S.  604. 

6.  Ashe  V.  Glenn,  33  S.  Car.  606; 
Enterprise  v.  State,  24  Fla.  152. 

Firm. — Where  appellant  is  repre- 
sented by  a  firm  of  attorneys,  service 
on  one  is  sufficient.  Ashe  v.  Glenn, 
33  S.  Car.  606. 

7.  Sneath  v.  Waterman  (Cal.,  1892), 


28  Pac.  Rep.  1061;  Olinger  v.  Liddle, 
55  Wis.  621. 

Affidavit  of  Service. — The  affidavit  of 
service  of  the  notice  of  motion  must 
allege  all  the  facts  required  to  consti- 
tute a  valid  service  under  the  statute 
or  rules  of  court.  Sneath  v.  Water- 
man (Cal.,  1892),  28  Pac.  Rep.  1061. 

Waiver  of  Objection. — Objection  based 
on  lack  of  notice  of  motion  must  be 
made  at  the  earliest  reasonable  oppor- 
tunity or  it  will  be  deemed  waived. 
Judson  V.  Love,  35  Cal.  464. 

In  IT.  8.  Supreme  Court. — The  notice 
of  the  motion  should  be  accompanied 
by  the  brief  or  argument  to  be  used  in 
its  support.  Thomas  v.  Wooldridge, 
23  Wall.  (U.  S.)  288. 

8.  Lynch  v.  Dunn,  34  Cal.  518. 

9.  Capehart  v.  Granite  Mills,  97 
Ala.  353. 

Where  found  in  the  transcript  on 
appeal  signed  by  appellee's  attorneys, 
but  not  marked,  filed,  nor  entered 
on  the  docket,  the  court  declined  to 
consider  it.  Capehart  v.  Granite  Mills, 
97  Ala.  353. 

Oral  Notice. — In  Wisconsin  it  was  held 
that,  where  not  required  by  any  stat- 
ute or  rule  of  court,  a  written  notice 
was  not  necessary ;  but  that  oral  motion 
was  sufficient  where  due  notice  was 
given.  Olinger  v.  Liddle,  55  Wis. 
621. 

10.  Otherwise  the  motion  will  be 
overruled.  Schofield  v.  Pope,  103  111. 
138;  Bilyeu   v.  Smith,  18  Oregon,  335. 

11.  McDonald  z/. Thompson, 16  Colo. 
13;    Ricker   v.    Collins,    81   Tex.   662; 
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Where  not  made  until  after  a  long  unexplained  delay*  or  the 
expiration  of  the  time  allowed  for  the  motion  by  rule  of  court,* 
the  mover  will  be  deemed  guilty  of  laches,  and  will  not  be  heard.* 

At  what  Term. — An  appeal  cannot  ordinarily  be  dismissed  before 
the  beginning  of  the  term  to  which  it  is  returnable,"*  unless  the 
record  has  been  actually  returned  and  printed,  in  which  case  the 
motion  may  be  entertained.* 

Waiver. — The  appellee  is  deemed  to  waive  his  right  to  move 
for  dismissal  of  the  appeal  by  any  act  or  motion  which  recognizes 
it  as  regularly  before  the  appellate  court  for  a  hearing  on  the 
merits,®  as  by   moving  or  consenting  to  a   continuance   of    the 


Hall  V.  Claiborne,  27  Tex.  217;  Ander- 
son V.  Webster,  30  Fla.  220;  Ex  p. 
Ostrander,  i  Den.  (N.  Y.)67g;  Robin- 
son V.  Bryan,  12  Ired.  (N.  Car.)  183. 

Order  to  Show  Cause.  — Anordertoshow 
cause,  however,  why  an  appeal  should 
not  be  dismissed  may  be  heard  at  any 
time,  in  the  discretion  of  the  court. 
State  V.  Sioux  Falls  Brewing  Co.,  2  S. 
Dak.  363. 

1.  Wallace  v.  Corbitt,  4  Ired.  (N. 
Car.)  45;  Arrington  z/.  Smith,  4  Ired. 
(N.  Car.)  5g;  Toler  v.  Ayres,  i  Tex. 
398;  Hays  V.  Armstrong,   7   Ohio  247. 

Thus  where  there  is  time  to  move 
dismissal  at  the  first  term  after  the 
appeal  is  perfected,  the  motion  will 
not  be  heard  at  a  subsequent  term. 
Ex  p.  Ostrander,  i  Den.  (N.  Y.)  679; 
Robinson  v.  Bryan,  12  Ired.  (N.  Car.) 
183. 

2.  O'Reilly  v.  McLeod,  2  La.  Ann. 
138;  Hall  V.  Nevill,  3  La.  Ann.  326; 
Mitchell  V.  Lay,  4  La.  Ann.  514;  Boy- 
kin  V.  O'Hara,  6  La.  Ann.  115. 

3.  Ex  p.  Ostrander,  i  Den.  (N.  Y.) 
679;  Robinson  v.  Bryan,  12  Ired.  (N. 
Car.)  183;  Wallace  v.  Corbitt,  4  Ired. 
(N.  Car.)  45;  Temple  v.  Marshall,  11 
La.  Ann.  613;  Creevy  ?/.  Breedlove,  12 
La.  Ann.  745;  Eupheme  v.  Maram, 
17  La.  Ann.  21;  Adrinette  v.  Maram, 
17  La.  Ann.  21;  Murison  v.  Butler,  18 
La.  Ann.  191;  Boutte  v.  Maillard,  ig 
La.  Ann.  276;  Dwight  v.  McMillen,  4 
La.  Ann.  350;  Barham  v.  Livingston, 
II  La.  Ann.  604;  Hays  v.  Armstrong, 
7  Ohio  247. 

4.  Baines  v.  Kelly,  73  111.  181. 

6.  Thomas  v.  Wooldridge,  23  Wall. 
(U.  S.)  287;  Ex  p.  Russell,  13  Wall. 
(U.  S.)67i. 

6.  Coby  z*.  Halthusen,  16  Colo.  11; 
Robertson  v.  O'Reilly,  14  Colo.  441; 
Toler  z/.  Ayres,  i  Tex.  398;  Kinsey  v. 
Sensbough,  17  Ga.  540;  Matson  v. 
Connelly, 24  111.  142;  Steward  v.  Dixon, 


6  Mich.  391;  Field  v.  Burton,  71  Ind. 
380. 

And  such  an  act  will  be  held  a 
waiver,  although  the  motion  to  dis- 
miss be  otherwise  made  within  the 
time  expressly  allowed  by  the  rules  of 
court  for  making  it.  Toups  v.  Mee- 
gel,  28  La.  Ann.  14. 

In  Brief  of  Coansel. — The  motion  will 
not  be  granted  where  it  appears  for 
the  first  time  in  the  brief  of  counsel. 
New  Orleans  v.  Moscaro,  11  La.  Ann. 
733- 

Where  the  appellant,  in  the  absence 
of  appellee's  counsel  and  after  filing 
of  a  motion  to  dismiss,  obtained  an 
order  for  submission  of  the  cause 
on  briefs,  the  court  considered  the 
grounds  of  the  motion  to  dismiss  as 
embodied  in  the  brief.  Lynch  v. 
Dunn,  34  Cal.  518. 

Hearing  of  Motion. — So  also  the  mo- 
tion must  be  made  on  the  day  noticed 
for  hearing  in  the  notice  of  motion, 
or  at  the  first  opportunity  thereafter 
during  the  session;  otherwise  it  is 
waived,  and  cannot  be  subsequently 
revived.    Lamet  v.  Miller,  68  Cal.  521. 

The  mere  fact  that  the  court  has  set 
the  cause  for  hearing  does  not  cut  off 
the  motion.  Barham  v.  Livingston, 
II  La.  Ann.  604. 

Postponement  by  Consent. — Where  the 
parties  have  stipulated  to  postpone  a 
case  for  the  term,  the  court  cannot 
rightfully  dismiss  for  delay  to  prose- 
cute. State  V.  Kitchen,  41  N.  J.  L. 
229. 

After  Judgment  on  Appeal. — As  after 
rendition  of  judgment  in  the  appellate 
court  no  appeal  is  pending,  a  motion 
to  dismiss  cannot  be  entertained  there- 
after. Aultman  v.  Utsey,  35  S.  Car. 
596. 

Under  Discretionary  Power  to  Amend. — 
Where  the  court  has  discretionary 
power  to  allow  the  defective  proceed- 
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cause  from  term  to  term,*  joinder  in  error,*  or  submission  of  the 
cause  on  its  merits.' 

So  the  appellant  cannot,  where  he  has  resisted  appellee's  motion 
to  dismiss,  subsequently  claim  its  abandonment."* 

Exception. — Where  based  on  the  allegation  that  the  appellate 
court  has  no  jurisdiction  over  the  subject-matter  of  the  appeal,* 
or  that  appellant  has  no  right  of  appeal,®  it  may  be  made  at  any 
time  before  final  determination  of  the  cause.'' 

13.  By  Whom  Made — By  Parties. — No  person  who  is  not  a  party 
to  the  appellate  proceeding  can  move  to  dismiss  the  appeal.* 
All  parties  taking  a  joint  appeal  should  regularly  join  in  the 
motion,  but  it  is  sufficient  if  made  by  all  coparties  having  a  real 
interest.® 


ing  to  be  amended,  the  motion  to  dis- 
miss must  be  made  while  the  appel- 
lant is  in  default  or  before  he  has 
actually  filed  a  transcript,  if  the  court 
has  discretionary  power  to  extend  the 
expired  time.  Kimball  Lumber  Co. 
V.  Ruge,  26  Fla.  59;  Bingham  v.  Mor- 
ris, 7  Cranch  (U.  S.)  gq;  Pickett  v. 
Legerwood,  7  Pet.  (U.  S.)  144;  Spar- 
row V.  Strong,  3  Wall.  (U.  S.)  97. 

Bismissal  at  Chambers. — An  appeal 
cannot  be  dismissed  by  a  judge  at 
chambers  out  of  term  without  statu- 
tory authority.  Dinet  v.  People,  73 
111.  183. 

Bight  to  Dismiss  a  Personal  Privilege. 
— A  statute  conferring  on  the  appellee 
the  right  to  have  an  appeal  dismissed 
for  failure  of  the  appellant  to  conform 
with  certain  statutory  preliminaries 
for  perfecting  an  appeal,  creates  a  per- 
sonal privilege  which  the  appellee  may 
waive.  Coby  v.  Halthusen,  16  Colo. 
11;  Robertson  v.  O'Reilly,  14  Colo.  441. 

Special  Appearance. — The  appearance 
of  a  party  for  the  express  purpose  of 
moving  to  dismiss  cannot  be  construed 
as  a  general  appearance.  Law  v.  Nel- 
son, 14  Colo.  409.  See  article  Appear- 
ances. 

1.  Toler  V.  Ayres,  i  Tex.  398;  Coby 
V.  Halthusen,  r6  Colo.  11;  Robertson 
V.  O'Reilly,  14  Colo.  441. 

2.  Matson  v.  Connelly,  24  111.  142; 
Bolton  V.  McKinley,  19  111.  404;  My- 
ers V.  Segars,  41  Ala.  383;  Alexander 
V.  Nelson,  42  Ala.  462;  Weidner  v. 
Matthews,  11  Pa.  St.  336;  Field  v. 
Burton,  71  Ind.  380. 

3.  White  V.  Po^leys,  20  Wis.  503; 
Warner  v.  Whittaker,  5  Mich.  241; 
Steward  v.  Dixon,  6  Mich.  391;  Michel 
V.  Meyer,  27  La.  Ann.  173;  Dufossat 
V.  Labranche,  27  La.  Ann.  283;  Price 
V.  Pittsburgh,  etc.,  R.  Co.,  40  111,  44; 


Dinet  v.  People,  73  111.  184:  Dobbins 
V.  Baker,  80  Ind.  52;  Robinson  v. 
Scott,  5  T.  B.  Mon.  (Ky.)  280;  Kinsey 
V.  Sensbough,  17  Ga.  540. 

But  waiver  by  appellant  of  one 
irregularity — as  proper  notice  of  ap- 
peal— is  no  waiver  of  his  right  to 
move  for  dismissal  on  account  of  an- 
other irregularity,  as  an  imperfect 
transcript.  Pierce  v.  Cushing,  33  La. 
Ann.  401. 

4.  Corinne  Mill,  etc.,  Co.  v.  John- 
ston, 5  Utah  147. 

5.  State  V.  Merriman,  34  S.  Car.  578; 
State  V.  James,  34  S.  Car.  579;  States. 
Levelle,  36  S.  Car.  600. 

6.  James  z/.  Followes,  23  La.  Ann.  37. 

7.  State  V.  Merriman,  34  S.  Car.  578; 
State  V.  James,  34  S.  Car.  579;  State 
V.  Levelle,  36  S.  Car.  600;  Tupery  v. 
Lafitte,  19  La.  Ann.  296;  Robert  v. 
Ride,  II  La.  Ann.  409;  Warren  v. 
Eddy,  13  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  28;  Newson  v.  Douglass,  7  Har. 
&  J.  (Md.)4i7. 

Even  although  the  opinion  is  handed 
down.  Diffenderflfer  v.  Hughes,  7 
Har.  &  J.  (Md.)  3. 

8.  State  V.  Strong,  32  La.  Ann.  173; 
Blanc  V.  Rodgers,  47  Cal.  606. 

As  a  defendant  below  who  was  not 
served  with  notice  of  appeal  nor  made 
a  party  in  any  other  manner.  Blanc  z/. 
Rodgers,  47  Cal.  606. 

For  an  exception  to  the  rule  see 
For  Lack  of  Actual  Controversy,  supra. 

9.  Thomas  v.  Wooldridge,  23  Wall. 
(U.  S.)  288. 

Exception  to  Bule. — An  appellant 
who  has  treated  a  party  as  appellee, 
as  by  making  him  the  obligee  of  an 
appeal  bond,  cannot  object  that  he  is 
not  a  proper  party  to  move  for  dis- 
missal. McDonogh  v.  De  Gruy-s,  10 
La.  Ann.  75. 
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By  Attorney  of  Beeord. — The  motion  may  be  made  by  a  party's 
attorney  of  record,  and  where  properly  substituted  below  before 
the  appeal  was  taken,  the  original  attorney  of  record  has  no 
standing  to  oppose  the  motion.*  After  the  return  of  the  appeal 
he  should  regularly  be  substituted  by  an  order  of  the  appellate 
court  before  making  the  motion.* 

Dismissal  by  Appellant. — It  is  the  general  rule  that  the  appellant 
may  have  his  own  appeal  dismissed  at  any  time  while  the  cause 
remains  within  the  jurisdiction  of  the  appellate  court.'  The 
appellee  is  entitled  to  costs  on  such  dismissal,*  but  cannot 
object,  nor  is  his  consent  required.* 

On  Decease  of  Party. — Where  a  party  dies  pending  an  appeal,  his 
representatives  should  be  cited  in  before  a  motion  to  dismiss  is 
made.*     The  counsel  for  executors  of  a  deceased  appellee  may 


1.  Holy  Trinity  Church  v.  St. 
Stephen's  Church,  128  N.  Y.  604. 

Opposition  by  Attorneys  of  Beeord. — 
An  appeal  will  be  dismissed  on  a  stipu- 
lation signed  by  the  appellant,  one  of 
his  attorneys  of  record,  and  appel- 
lee's attorneys,  although  other  rec- 
ord attorneys  of  the  appellant  object 
that  they  were  employed  to  defend 
the  suit  for  compensation  contingent 
on  ultimate  success.  Watertown  Nat. 
Bank  v.  Holabird  School  Tp.,  2  S. 
Dak.  224. 

Suit  on  Belation. — Where  a  statute 
authorizes  any  person  to  appear  on 
behalf  of  the  public  and  prosecute  an 
action,  a  citizen  who  acts  both  as  pros- 
ecutor and  attorney  below  is  author- 
ized to  move  for  dismissal  of  an  ap- 
peal in  the  Supreme  Court  in  the  ab- 
sence of  the  attorney-general.  State 
V.  Sioux  Falls  Brewing  Co.,  2  S.  Dak. 

363- 

2.  But  the  court  may  nevertheless 
consider  the  motion,  although  the 
appellant's  attorney  was  substituted 
by  the  court  below  after  the  return 
on  appeal  was  filed  in  the  appellate 
court.  Squire  v.  McDonald,  138 
N.  Y.   554;  Squire  v.  Senia,  138  N.  Y. 

554- 

Collusive  Dismissal. — Where  a  motion 
is  made  to  dismiss  on  a  stipulation 
signed  by  all  the  parties  to  an  appeal, 
an  affidavit  from  persons  not  parties 
to  the  record  that  the  stipulation  is 
collusive  and  fraudulent  will  not  be 
considered.  Adkinson  v.  Gahan,  114 
111.  21. 

3.  Warren  v.  Eddy,  13  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  28;  Cloud  v.  Wiley, 
29  Ark.  81;  Latham  v.  U.  S.,  9  Wall. 
(U.  S.)  145. 


4.  Warren  v.  Eddy,  13  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  28. 

5.  Latham  v.  U.  S.,  9  Wall.  (U.  S.) 
145;  Bacon  v.  Lawrence,  26  111.  53. 

Under  Code  Practice. — Under  code 
practice  the  appellate  court  has  dis- 
cretionary power  to  permit  the  appel- 
lant to  dismiss  his  appeal.  Where  an 
appeal  has  been  taken  under  a  mis- 
take, but  in  good  faith,  the  appellant 
will  ordinarily  be  allowed  to  dismiss 
it  on  payment  of  costs,  where  leave  is 
asked  before  a  decision  is  rendered. 
Mackay  v.  Lewis,  73  N.  Y.  3S2. 

Bule  in  Louisiana. — In  Louisiana  an 
appeal  cannot  ordinarily  be  dismissed 
on  motion  of  the  appellant  unless  the 
appellee  consents  thereto.  Wolfe  v. 
Poirer,  19  La.  Ann.  103. 

In  Illinois. — An  appellant  may  have 
his  appeal  dismissed  on  his  motion 
where  made  before  submission  on  the 
merits.  If  made  thereafter,  it  lies 
within  the  discretion  of  the  court  to 
grant  or  refuse  the  motion.  Chase  v. 
McDonnell,  24  111.  236. 

On  Trial  de  Novo. — Where  on  appeal 
to  an  inferior  tribunal  by  a  defendant 
the  trial  is  to  be  had  anew,  he  occupies 
on  the  appeal  the  same  relative  posi- 
tion of  defendant,  and  has  no  greater 
right  to  have  the  appeal  dismissed  on 
his  own  motion  than  he  had  to  have 
it  discontinued  below.  Bingham  v. 
Waterhouse,  32  Tex.  468. 

Omission  to  Appeal. — Where  both 
parties  may  appeal  and  appellee 
omits  to  do  so,  he  is  presumed  to  be 
satisfied  with  the  judgment,  and  can- 
not object  to  dismissal.  Bacon  v, 
Lawrence,  26  111.  53. 

6.  Hearing  v.  Mound  City  L.  Ins. 
Co.,  29  La.  Ann.  834. 
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suggest  appellee's  death  on  the  record,  enter  the  executors'  ap- 
pearance, and  move  to  dismiss.* 

By  Party  in  Default. — An  appellee  cannot  take  advantage  of  his 
own  wrong  to  have  an  appeal  dismissed.*  He  must  show  that 
he  has  complied  with  the  procedure  which  the  rules  of  the  court 
require  of  the  party  making  the  motion.^ 

14.  Motion  to  Strike  from  the  Docket. — Where  a  case  in  which  no 
appeal  has  been  taken,  or  the  attempt  to  appeal  is  ineffective  for 
any  purpose,  is  entered  on  the  docket  of  the  appellate  court,  the 
proper  procedure  is  by  motion  to  strike  off  the  case."* 

15.  Presumption  on  Appeal  from  Order  of  Dismissal. — The  dis- 
missal of  an  appeal  by  an  inferior  tribunal  will  be  presumed  to 
have  been  a  general  judgment  of  dismissal,  finally  disposing  of 
the  action  and  barring  a  second  appeal,*  unless  the  grounds  of 
the  motion  and  all  collateral  facts  are  embodied  in  a  bill  of  ex- 
ceptions,® or  the  order  of  dismissal  discloses  the  grounds  upon 


1.  Hook  V.  Linton,  lo  Pet.  (U.  S.) 
107. 

Decease  of  Appellant. — Where  an  ap- 
pellant dies  pending  an  appeal  and  his 
attorney  of  record  is  also  his  execu- 
tors' attorney,  the  latter  has  authority 
to  move  to  dismiss  an  appeal  for  defec- 
tive proceedings,  although  the  execu- 
tors have  not  been  formally  substi- 
tuted as  plaintiffs  appellant.  Whar- 
tenby  v.  Reay,  92  Cal.  74. 

By  Administrator.  —  Where  the  rec- 
ord is  not  sent  up  seasonably,  the  ad- 
ministrator of  the  appellee  may  enter 
his  appearance  and  move  to  dismiss 
without  the  issuance  of  a  scire  facias. 
Meek  v.  Baine,  i  Hen.  &  M.  (Va.)  338. 

2.  Lewis  V.  New  Orleans  Sav.  Inst., 
33  La.  Ann.  1463;  Tripp  v.  Duane,  86 
Cal.  149. 

3.  Barbee  v.  Green,  91  N.  Car.  158; 
Triplett  v.  Foster,  113  N.  Car.  389; 
Heiserman  v.  Rush,  22  Iowa  240. 

As  where  the  case  had  been  on 
the  calendar  several  years,  finally 
dropped,  and  no  notice  given  for  the 
restoration,  the  court  refused  to  dis- 
miss, because  appellant  had  failed  to 
print  the  transcript.  Tripp  v.  Duane, 
86  Cal.  149. 

Filing  Transcript. — Where  a  rule  of 
court  requires  the  appellee  to  file  a 
transcript,  before  moving  to  dismiss  on 
ground  of  failure  of  appellant  to  file 
it,  a  dismissal  will  be  erroneous,  and 
set  aside  where  appellee  has  not  com- 
plied with  the  rule.  Heiserman  v. 
Rush,  22  Iowa  240. 

Party  not  Ready. — Where  it  appears 
that  the  appellee  is  not  ready  to  pro- 


ceed, he  cannot  have  the  appeal  dis- 
missed because  the  appellant  is  not 
prepared  to  do  so.  Smith  v.  Wilson, 
26  111.  186. 

Appellant's  Negligence. — Pierce  v. 
Cox,  9  Wall.  (U.  S.)  787,  is  to  the  effect 
that  an  appellant  cannot  have  an  ap- 
peal dismissed  for  error  in  the  pro- 
ceedings caused  by  his  own  negligence, 
where  the  appellee  voluntarily  ap- 
pears, waives  the  objection,  and  op- 
poses dismissal. 

4.  The  court  has  no  jurisdiction  to 
entertain  a  motion  to  dismiss.  Ray- 
mond V.  Richmond,  76  N.  Y.  107; 
Gage  V.  Arndt,  T14  111.  318;  Chicago, 
etc.,  R.  Co.  V.  Marseilles,  104  111.  91; 
Kuntz's  Succession,  33  La.  Ann.  30. 

Order  of  Appeal. — As  where  an  order 
granting  the  appeal  was  requisite  but 
was  never  obtained,  and  the  transcript 
was  filed  in  the  appellate  court  and  the 
cause  placed  on  the  docket.  Gage  v. 
Arndt,  114  111.  318;  or  where  by  stat- 
ute the  failure  to  file  an  undertaking 
renders  the  notice  of  appeal  properly 
taken  ineffective  for  any  purpose 
(Code  Civ.  Pro.  N.Y.,§  1326),  no  appeal 
is  before  the  appellate  court,  unless  the 
undertaking,  substantially  in  compli- 
ance with  the  statutory  requirements, 
is  properly  filed,  and  it  has  no  jurisdic- 
tion to  entertain  a  motion  to  dismiss. 
Raymond  v.  Richmond,  76  N.  Y.  107. 
See  article  Appeal  Bonds. 

5.  Evans  v.  People,  27  111.  App.  616. 

6.  Evans  v.  People,  27  111.  App.  616; 
Buettner  v.  Norton,  etc.,  Mfg.  Co.,  90 
111.  415;  Snell  V.  Clinton  M.  E.  Church 
Soc,  58  111.  290;  Hyatt  v.    Brown,   82 
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which  the  court  acted.* 

16.  Effect  of  Dismissal — in  General. — A  decision  dismissing  an  ap- 
peal removes  the  whole  cause  out  of  the  appellate  court,  and 
remits  the  parties  to  their  legal  rights  and  condition  existing 
prior  to  the  taking  of  the  appeal.*  It  is  not  equivalent  to  a  judg- 
ment of  affirmance  on  the  merits,'  except  where  it  operates  by 
statute  or  otherwise  as  a  bar  to  a  second  appeal."* 

Cross-appeal. — But  the  dismissal  of  the  appeal  of  one  party  does 
not  aiTect  the  cross-appeal  of  his  adversary.* 


111.  28;  Parsons  f.  Evans,  17  III.  238; 
Thompson  v.  White,  64  111.  314;  Lu- 
cas V.  Farrington,  21  111.  32;  Daniels 
V.  Shields,  38  111.  198;  Douglas  v. 
Parker,  43  111.  146;  Horn  v.  Neu,  63 
111.  539;  Gaddy  v.  McClear,  59  111.  182. 

1.  Evans  v.  People,  27  111.  App.  6ig; 
Offield  V.  Siller,  15  111.  App.  308;  Blair 
V.  Ray,  103  111.  615;  Zimmerman  v. 
CoMvan,  107  111.  637;  Randolph  v.  Em- 
eric'k,  13  111.  344. 

Presumption. — Where  the  record  does 
not  disclose  at  whose  instance  an 
appeal  to  an  inferior  court  was  dis- 
missed or  quashed,  it  will  be  pre- 
sumed to  have  been  on  motion  of  the 
appellee.     Carter  v.  Pickard,   11  Ala. 

673- 

2.  Ashley  v.  Brasil,  i  Ark.  144;  U. 
S.  V.  Gomez,  23  How.  (U.  S.)  326; 
Maxwell  v.  Williams,  Hempst.  (U.  S.) 
172;  Manier  v.  Lindsey,  3  Bush  (Ky.) 
94;  Crawford  v.  Basford,  16  B.  Mon. 
(Ky.)  3;  Hardee  v.  Stovall,  i  Ga.  95; 
Rowland  v.  Kreyenhagen,  24  Cal.  52; 
Huntington  Co.  v.  Brown,  14  Ind.  191. 

New  Notice. — As  the  parties  are  out 
of  court,  a  new  notice  of  appeal  must 
be  served  on  the  appellee  if  an  ap- 
peal be  taken.  Huntington  County  v. 
Brown,  14  Ind.  191. 

8.  U.  S.  V.  Gomez,  23  How.  (U.  S.) 
326. 

4.  California. — Karth  v.  Light,  15 
Cal.  326;  Haight  v.  Gay,  8  Cal.  300; 
Chamberlain  v.  Reed,  16  Cal.  207. 

Colorado. — Freas  v.  Engelbrecht,  3 
Colo.  383;  Shannon  v.  Dodge,  18 Colo. 
165. 

Illinois. — McConnell  v.  Swailes,  3 
III.  572. 

Mississippi. — Bull  v.  Harrell,  7  How. 
(Miss.)  II. 

Oregon. — Simpson  v.  Prather,  5  Or- 
egon, 86;  State  v.  McKinnon,  8  Ore- 
gon 485. 

Utah. — Corinne  Mill,  etc.,  Co.  v. 
Johnston,  5  Utah  150. 

Virginia. — Woodson  v.  Leyburn,  83 


Va.  847;  Barksdale  v.  Fitzgerald,  76 
Va.  892;  Beecher  v.  Lewis,  84  Va. 
632. 

Wisconsin. — Haner  v.  Polk,  6  Wis. 
350. 

When  Second  Appeal  Barred. — Where 
the  appeal  is  dismissed  for  reasons 
not  affecting  the  procedure  by  which 
the  appeal  is  brought,  or  by  agree- 
ment, it  is  a  bar  to  a  second  appeal. 
Evans  v.  People,  27  III.  App.  619. 

Where  the  judgment  below  remains 
open  to  re-examination  in  the  appellate 
court,  a  dismissal  does  not  act  as  an 
affirmance  of  the  judgment  until  time 
to  appeal  therefrom  has  expired. 
Karth  v.  Light,  15  Cal.  324;  Cham- 
berlain V.  Reed,  16  Cal.  207. 

Dismissal  for  Lack  of  Prosecution. — The 
authorities  are  divided  as  to  the  effect 
of  a  dismissal  of  an  appeal  for  lack 
of  prosecution.  The  more  numerous 
authorities  appear  to  hold  that  a  dis- 
missal for  such  a  cause  is  not  such  a 
technical  affirmance  as  to  charge  the 
sureties  on  an  appeal  bond  with  the 
payment  of  the  judgment  below,  al- 
though it  will  sustain  an  action  for 
costs  and  damages  of  delay.  Freas  v. 
Engelbrecht,  3  Colo.  385;  Monti  v. 
Bishop,  3  Colo.  605;  Forsyth  v.  Mc- 
Cormick,  2  Law  Repos.  (N.  Car.)  472; 
Orr  V.  McBryde,  3  Murph.  (N.  Car.) 
235;  Starrs'.  Benedict,  19  Johns.  (N. 
Y.)455;  Watson  v.  Husson,  i  Duer 
(N.  Y.)  242;  Drummond  v.  Husson, 
14  N.  Y.  64;  Malone  v.  McClain,  3 
Ind.  532;  Ashley  v.  Brasil,  i  Ark.  144; 
U.  S.  V.  DePacheco,  20  How.  (U.  S.) 
261.  In  other  cases  the  contrary  is 
held,  and  the  sureties  are  deemed 
liable  for  the  whole  judgment.  Mar- 
ryott  V.  Young,  33  N.  J.  L.  336;  Harri- 
son V.  Kentucky  Bank,  3  J.  J.  Marsh. 
(Ky.)  375;  Sutherland  v.  Phelps,  22  111. 
92  Karthans  v.  Owings,  2  Gill  &  J. 
(Iv(d.)  430;  Sessions  v.  Pintard» 
Hempst.  (U.  S.)  678. 

6.  Feder    v.    Field,    117    Ind.    387; 


2  Encyc.  PI.  &  Pr.— 23. 
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Bes  Adjudicata. — A  judgment  dismissing  an  appeal  is  final  and 
conclusive  as  to  all  matters  which  might  have  been  adjudicated 
upon  the  motion ;  *  where  overruled  it  cannot  be  renewed,*  un- 
less the  order  denying  the  motion  was  made  expressly  without 
prejudice,'  or  based  upon  some  cause  arising  since  the  decision 
on  the  first  motion.* 

17.  Costs  on  Dismissal. — Where  the  appeal  is  dismissed  on  mo- 
tion of  the  appellee,  costs  are  usually  awarded  to  him ;  *  but  in 


Shickle,    etc..    Iron   Co.   v.    Kent,    34 
Neb.  568. 

It  has  been  held  in  Kentucky  that  a 
dismissal  of  an  appeal  carries  with  it 
the  cross-errors  of  the  adverse  party. 
Crawford    v.    Bashford,    16   B.    Mon. 

(Ky.)3. 

The  contrary  doctrine  is  held  in 
Indiana.     Feder  v.  Field,  117  Ind.  387. 

Since  a  party  taking  a  cross-appeal 
may  avail  himself  of  the  appellant's 
transcript,  the  appellant's  voluntary 
dismissal  of  his  own  appeal,  or  the 
appellee's  failure  to  file  a  transcript 
of  his  own,  is  no  ground  for  the  dis- 
missal of  the  appellee's  appeal. 
Shickle,  etc..  Iron  Co.  v.  Kent,  34 
Neb.  568;  Taylor  v.  Courtnay,  15  Neb. 
190;  Union  Pacific  Co.  v.  Marston,  22 
Neb.  721;  Johnson  v.  Van  Cleve,  23 
Neb.  560;  Republican  Valley  R.  Co.  v. 
Linn,  15  Neb.  234. 

1.  Dial  V.  Dial,  33  S.  Car.  606;  Hill 
■V.  Salinas,  33  S.  Car.  606;  Hyrne  v. 
Irwin  (S.  Car.,  unreported,  Jan.  25, 
1886);  Clark  V.  Wimberly  (S.  Car.,  un- 
reported, Jan.  25,  1886). 

Beinstatement. — Accordingly,  on  a 
motion  to  reinstate  a  dismissed  appeal, 
the  court  will  not  consider  any  fact  or 
point  of  law  which  might  have  been 
urged  in  opposition  to  the  motion  to 
dismiss.     Dial  v.  Dial,  33  S.  Car.  606. 

An  Ex  Parte  Order  of  a  clerk  of  court 
dismissing  an  appeal  under  the  rules 
is  not,  however,  res  adjudicata.  Tribble 
V.  Poore,  28  S.  Car.  565. 

2.  Bingham  v.  Brumbach,  24  111. 
App.  332;  Ross  V.  Davis,  13  Ark.  293; 
Dorn  V.  Baker,  92  Cal.  194;  Stevens  v. 
Higginbotham,  6  Utah  341. 

Where,  after  an  order  dismissing  an 
appeal  without  prejudice,  the  court 
made  another  order  inadvertently  dis- 
missing the  appeal  absolutely,  a  mo- 
tion to  dismiss  a  second  appeal  on 
that  ground  was  overruled.  Anthony 
V.  Grand,  99  Cal.  602. 

8.  Hill  V.  Hermans,  59  N.  Y.  396; 
Garibaldi  v.  Garr,  97  Cal.  253. 

4.  Seacrest  v.  Newman,  19  Iowa 
323;  Ross  V.  Davis,  13  Ark.  293. 


As  where  the  subsequent  motion  is 
based  on  a  transcript  filed  since  the 
first  notice  was  decided.  Seacrest  v. 
Newman,  19  La.  323. 

Law  of  the  Case.— Where  an  appeal 
was  perfected  in  accordance  with  the 
law  as  then  declared  by  the  supreme 
court  of  appeal,  and  a  motion  to  dismiss 
was  overruled  on  that  ground,  the  mo- 
tion cannot  be  renewed  upon  a  different 
declaration  of  the  law  in  another  and 
subsequent  case.  The  prior  ruling  of 
the  court,  whether  erroneous  or  not, 
stands  as  the  law  of  the  case  under 
which  the  appeal  was  first  perfected. 
Walker  v.  Heller,  104  Ind.  329. 

Second  Appeal  the  Bemedy. — Where  an 
appeal  has  been  dismissed  for  irregu- 
larities in  procedure,  they  cannot  be 
corrected  after  dismissal,  but  a  second 
appeal  must  be  taken,  unless  the  time 
to  appeal  from  the  decision  has  ex- 
pired. Bacas  v.  Smith,  33  La.  Ann. 
139;  Maritche  z/.  Board  of  Liquidation, 
33  La.  Ann.  588;  Hoover  v.  York,  33 
La.  Ann.  652;  World's  Industrial,  etc., 
Exposition  v.  Crescent  City  R.  Co., 
39  La.  Ann.  355. 

A  dismissed  appeal  cannot,  there- 
fore, be  again  docketed  without  an 
order  of  reinstatement  or  the  perfec- 
tion of  a  second  appeal.  Rogers  v. 
Law,  21  How.  (U.  S.)  526. 

Dismissal  for  irregularities  in  the 
technical  procedure  required  for  tak- 
ing and  perfecting  an  appeal  are  not, 
unless  by  statute,  a  bar  to  a  second 
appeal.  Ashley  v.  Brasil,  i  Ark.  144; 
Karth  v.  Light,  15  Cal.  324;  Chamber- 
lain V.  Reed,  16  Cal.  207;  Dugas  v. 
Truxillo,  15  La.  Ann.  116;  Johnson  v. 
Jennison,  18  La.  Ann.  190;  Markall  v. 
Milwaukee,  etc.,  R.  Co.,  20  Wis.  644. 

6.  Corinne  Mill,  etc.,  Co.,  v.  John- 
ston, 5  Utah  149;  Smith  v.  Fisher,  3 
Utah  24;  Leech  v.  West,  2  Cal.  98; 
Hagar  v.  Mead,  25  Cal.  600;  Montalet 
V.  Murray,  3  Cranch  (U.  S.)  247; 
Montalet  v.  Murray,  4  Cranch  (U.  S.) 
46. 

Division  in  Opinion. — Where  a  cause 
is  dismissed  because  the  judges  of  the 
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the  absence  of  some  statutory  authority  the  appellate  court  has 
no  jurisdiction  to  award  costs  upon  dismissal  for  lack  of  jurisdic- 
tion.* 

VII.  Successive  Appeals— 1.  Second  Appeal  in  General. — A  deci- 
sion on  appeal  determines  finally  and  conclusively  all  questions 
arising  in  the  trial  court  prior  to  the  judgment  or  sentence  ap- 
pealed  from.*  The  appellant  will  not  be  allowed  to  take  a  second 
appeal  from  the  same  proceeding  to  the  same  court  on  a  record 
presenting  either  the  same  or  different  questions.* 


appellate  court  are  divided  in  opinion, 
no  costs  are  allowable.  Burnham  v. 
Rangeley,  2  Woodb.  &  M.  (U.  S.)  424; 
Veazie  v.  Williams,  3  Story  (U.  S.) 
632;  Gould  V.  Coulthurst,  i  Stra.  139. 

Good  Faith. — Extra  costs  and  dam- 
ages will  not  be  awarded  on  dismissal 
of  an  appeal  taken  in  good  faith. 
Loucheine  v.  Strouse,  46  Wis.  489; 
Northwestern  Mut.  L.  Ins.  Co.  v. 
Irish,  38  Wis.  361. 

Defect  Bemediedby  Appellant. — Where 
the  defect  complained  of  is  remedied 
by  appellant  upon  the  motion  to  dis- 
miss, and  it  is  for  that  reason  denied, 
costs  of  the  motion  will  not  be  award- 
ed against  him.  Covell  v.  Mosely,  15 
Mich.  514. 

1.  Colorado.  —  Bartels  v.  Hoey,  3 
Colo.  279. 

Connecticut. — Grumon   v.  Raymond, 

1  Conn.  40. 

Maine. — Sweet  v.  Robinson,  26  Me. 
378. 

Massachusetts. — Williams   v.    Blunt, 

2  Mass.  207;  Jordan  v.  Dennis,  7  Met. 
(Mass.)  590;  Osgood  v.  Thurston,  23 
Pick.  (Mass.)  no. 

New  Hampshire. — Eames  v.  Carlisle, 

3  N.  H.  130;  Howell  V.  Ingraham  (N. 
H.),  Chesh.  Sess.  1805  (not  rep.);  Mar- 
tin V.  Atkinson  (N.  H.),  Hillsboro 
Sess.  1803  (not  rep.);  Hook  v.  Donis 
(N.  H.),  Sept.  1805  (not  rep.);  Brown 
V.  Moody  (N.  H.),  Rochester  Sess., 
Feb.  1809  (not  rep.);  Smith  v.  Piper 
(N.  H.),  Feb.  1809  (unreported). 

New  York.  —  People  v.  Madison 
County  Judges,  7  Cow.  (N.  Y.)  423; 
Ex  p.  Davis,  5  Cow.  (N.  Y.)  33;  Ex  p. 
Benson,  b  Cow.  (N.  Y.)  592;  Ex  p. 
Mallard,  6  Cow.  (N.  Y.)  593. 

United  States. — Hornthall  v.  Keary, 
9  Wall.  (U.  S.)  566;  Burnham  v. 
Rangeley,  2  Woodb.  &  M.  (U.  S.)  417; 
Montalet  v.  Murray,  4  Cranch  (U.  S.) 
46;  Inglee  v.  Coolidge,  2  Wheat.  (U. 
S.)  363;  M'lver  v.  Wattles,  9  Wheat. 
(U.  S.)  650;  Houston  V.  Moore,  3 
Wheat.  (U.  S.)  433. 


Under  Common-law  Practice  costs  are 
given  in  all  cases  to  the  prevailing 
party  on  the  quashing  of  a  writ  of 
error.     Tidd  Pr.  1099. 

A  Statute  Giving  Costs  generally  to  the 
prevailing  party  is  sufficient  authority. 
Cary  v.  Daniels,  5  Met.  (Mass.)  236; 
Jordan  v.  Dennis,  7  Met.  (Mass.)  590; 
Riddle  v.  Mandeville,  6  Cranch  (U.  S.) 
86;  Winchester  v.  Jackson,  3  Cranch 
(U.  S.)  514;  Reed  v.  Johnson,  24  Me. 
322. 

2.  Such  questions  are  res  adjudicata. 
McDonald  v.  State,  80  Wis.  410;  Zim- 
merman V.  Turner,  24  Wis.  483;  State 
V.  Levelle,  38  S.  Car.  216. 

3.  McDonald  v.  State,  80  Wis.  410; 
Zimmerman  v.  Turner,  24  Wis.  483; 
State  V.  Levelle,  38  S.  Car.  216;  Smith 
V.  Shaffer,  50  Md.  136. 

New  Bill.  —  The  appellant  cannot 
have  a  new  bill  of  exceptions  settled  to 
present  a  new  question.  Zimmerman 
V.  Turner,  24  Wis.  483. 

Double  Appeal. — An  appeal  does  not 
lie  from  a  judgment  and  also  an  order 
refusing  a  new  trial.  Hackett  v.  Gun- 
derson,  i  S.  Dak.  479. 

But  where  the  motion  for  a  new 
trial  is  made  on  the  ground  of  insuffi- 
ciency of  evidence  to  sustain  the  ver- 
dict, the  appeal  will  not,  in  South 
Dakota,  be  dismissed  as  double.  Haw- 
kins V.  Hubbard,  2  S.  Dak.  631. 

Pending  Bill  of  Keview. — An  appeal 
will  not  lie  while  a  bill  of  review  is 
being  prosecuted  to  correct  errors  ap- 
parent. Maxwell  v.  Martin,  35  W. 
Va.  384;  Gillespie  v.  Allen,  37  W.  Va. 
677. 

But  where  the  bill  of  review  is 
brought  on  after-discovered  evidence, 
both  proceedings  are  valid.  Gillespie 
V.  Allen,  37  W.  Va.  677. 

Subsequent  Proceedings. — Where  the 
error  arises  from  proceedings  subse- 
quent to  the  former  decision,  a  new 
appeal  may  be  taken  from  error  al- 
leged therein.  Thus  by  writ  of  error. 
Booth  V.  Com.,  7  Met.  (Mass.)  286; 
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Co-ordinate  Appellate  Courts. — Where  a  double  appeal  is  taken  to  ap- 
pellate courts  of  co-ordinate  jurisdiction,  the  appeal  first  taken  in 
point  of  time  vests  exclusive  jurisdiction  in  the  tribunal  to  which 
it  is  taken.*  The  second  appeal  lapses,*  unless  the  first  appeal 
was  dismissed  before  the  second  has  been  returned.^ 

Election  of  Tribunal. — Where  parties  may  appeal  to  either  of  two 
courts,  they  must,  where  both  appeal  from  the  same  judgment, 
appeal  to  the  same  court.* 

From  Entry  of  Judgment  after  Appeal. — No  appeal  Hes  from  a  judg- 
ment entered  in  the  trial  court  in  accordance  with  a  decision  of 
the  higher  court  on  a  prior  appeal  of  the  same  case.* 

Abandonment  of  Appeal. — Where  a  party  abandons  an  appeal  after 
it  has  been  perfected,  his  right  of  appeal  is  exhausted  and  he  can- 
not exercise  the  right  a  second  time.®  The  rule  is  otherwise 
where   the  appeal  is    dismissed  for  failure  to  observe  a  techni- 


( 


Hopkins  v.  Com.,  3  Met.  (Mass.)  460; 
Wilde  V.  Com.,  2  Met.  (Mass.)  408. 

Separate  Appeal  by  Coparty. — A  judg- 
ment upon  appeal  taken  by  one  of  the 
parties  is  no  bar  to  a  subsequent  ap- 
peal from  the  same  proceeding  at  the 
suit  of  another  party  who  assigns  dif- 
ferent errors.  Ormsby  v.  Ihmsen,  34 
Pa.  St.  462;  Gates  v.  Pennsylvania  R. 
Co.,  154  Pa.  St.  566. 

Behearing. — An  appellant  cannot  ap- 
ply both  for  a  rehearing;  and  an  appeal 
at  the  same  time;  he  must  elect  his 
remedy.  But  if  the  petition  for  re- 
hearing be  heard  and  denied  before 
the  time  to  appeal  has  expired,  he  may 
then  appeal.  Goldsbrough  v.  Gable, 
39  111.  App.  278;  Sholty  V.  Mclntyre, 
136  111.  33.      See  Rehearing,  infra. 

Decision  on  Jurisdictional  Amount. — 
Where  a  case  is  dismissed  because 
the  record  does  not  establish  jurisdic- 
tional value,  a  new  writ  of  error  can- 
not be  taken  on  additional  affidavits 
filed  below  to  establish  the  amount. 
Red  River  Cattle  Co.  v.  Needham,  47 
Fed.  Rep.  358. 

1.  Freiberg  v.  Langfelder  (La., 
1893),  13  So.  Rep.  404;  Bennett  v. 
Creditors  (La.,  1893),  13  So.  Rep.  402; 
Maxwell  v.  Martin,  35  W.  Va.  384; 
Gillespie  v.  Allen,  37  W.  Va.  677;  In 
re  Miller's  Estate,  2  Pa.  Dist.  Rep. 
335;  Hawkins  v.  Hubbard,  2  S.  Dak. 
631;    Bawer  v.   Lohr,   6   Bull.   (Ohio) 

754- 

2.  Freiberg  v.  Langfelder  (La., 
1893),  13  So.  Rep.  404. 

3.  Bennett  v.  Creditors  (La.,  1893), 
13  So.  Rep.  402. 

So   an   appeal   is   not    proper   both 


from  an  order  striking  out  a  demurrer 
and  the  final  judgment  entered  on  the 
order,  since  both  bring  up  the  same 
questions.  Hatch,  etc.,  Co.  v.  Shusler 
46  Minn.  207. 

Writ  of  Error. — Failure  to  prosecute 
an  appeal  taken  or  perfected  is  no  bar 
to  a  writ  of  error,  where  allowable, 
sued  out  from  the  same  judgment 
within  statutory  time,  where  the  ap- 
pellee is  not  prejudiced  by  the  failure 
to  prosecute.  Thompson  v.  Anderson, 
82  Tex.  237. 

Where  Second  Appeal  will  Lie. — But 
where  the  decision  on  the  first  appeal 
or  writ  of  error  is  simply  a  mandate  to 
the  trial  court  to  pronounce  a  judg- 
ment where  none  was  rendered,  a 
second  appeal  will  lie  from  the  judg- 
ment entered.  Benedict  v.  State,  12 
Wis.   313;  Benedict  v.  State,   14  Wis. 

423- 

So  an  appeal  from  a  judgment  and 
a  separate  appeal  from  an  order  deny- 
ing a  new  trial  are  not  defective  as 
double.  Hawkins  v.  Hubbard,  2  S. 
Dak.  631  ;  In  re  Davis'  Estate,  11 
Mont.  I. 

4.  Metropolitan  L.  Ins.  Co.  v. 
Broach,  31  111.  App.  496. 

Where  Both  Appeal  on  Same  Grounds. 
— Where  both  parties  appeal  or  take  a 
writ  of  error  on  the  same  grounds,  the 
writ  or  appeal  of  one  will  abate  on 
reversal  in  favor  of  the  other.  Warm- 
castle  V.  Negley,  Sup.  Ct.  Pa.,  28 
March,  1853  (MSS.;  not  reported). 

6.  Martin  v.  Piatt  (Supreme  Ct.), 
16  N.  Y.  Supp.  115,  131  N.  Y.  641. 

6.  Schmeer  v.  Schmeer,  16  Oregon 
243;  Brill  V.  Meek,  20  Mo.  358. 
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cality  in  procedure.  A  second  appeal  may  generally  be  taken  in 
such  instances.* 

2.  Dismissal  on  Technical  Grounds — in  General. — Where  the  mer- 
its of  the  appeal  are  not  considered,  but  it  is  dismissed  for  the 
violation  of  a  technical  requirement  of  practice,  as  filing  the  tran- 
script seasonably,  a  second  appeal  may  generally  be  taken.* 

Void  Appeal. — And  an  appeal  void  for  any  reason  or  want  of 
jurisdiction  in  the  appellate  court  leaves  the  right  to  take  a  proper 
appeal  unimpaired.* 

Without  Prejudice. — Where  under  statutory  provisions  a  dismissal 
bars  a  second  appeal  unless  made  without  prejudice,  the  order  of 
dismissal  must  expressly  so  state  or  it  is  final.'* 


1.  Schmeer  v.  Schmeer,  i6  Oregon 
243;  Harris  z/.  Ferris,  r8  Fla.  81;  Ben- 
bow  V.  Marquis,  17  Fla.  441;  Johnson 
V.  Polk  County,  24  Fla.  28.  See  also 
the  following  notes. 

•  Oregon. — Where  an  appeal  has  been 
abandoned  after  service  of  notice  of 
appeal,  the  appellant  may  appeal 
again  within  the  statutory  period. 
Holladay  v.  Elliott,  7  Oregon  483. 

2.  Arkansas,  —  Sanders  v.  Moore, 
52  Ark.  376. 

California.  —  Martinez  v.   Gallardo, 

5  Cal.  155;  Dooling  v.  Moore,  19  Cal. 
81;  Gordon  v.  Wansey,  ig  Cal.  82; 
Bornheimer  v.  Baldwin,  42  Cal.  27; 
Columbet  v.  Pacheco,  46  Cal.  650; 
In  re  Rose's  Estate,  80  Cal.  166;  Mix 
V.  San  Diego,  etc.,  R.  Co.  (Cal.,  1890), 
23  Pac.  Rep.  935. 

Or  because  the  first  appeal  was  pre- 
maturely taken,  In  re  Rose's  Estate, 
80  Cal.  166;  or  because  the  transcript 
was  not  filed  within  the  statutory 
period,  Mixz/.  San  Diego,  etc.,  R.  Co. 
(Cal.,  1890).  23  Pac.  Rep.  935. 

Florida. — Harris  v.  Ferris,  18  Fla. 
81;  Benbow  v.  Marquis,  17  Fla.  441; 
Johnson  v.  Polk  County,  24  Fla.  28. 

Illinois. — Hook  v.  Richeson,  106  111. 
392. 

Louisiana. — Bowie  v.  Davis,  33  La. 
Ann.  348;  Verges  v.  Gonzales,  33  La. 
Ann.  410;  State  v.  Baton  Rouge,  35 
La.  Ann.  1108;  Prudhomme  v.  Edens, 

6  Rob.  (La.)  64. 

Under  Louisiana  practice  where  the 
appeal  is  dismissed  for  failure  to  file 
the  transcript  in  time  the  appeal  is 
deemed  abandoned,  and  a  second  ap- 
peal will  not  be  entertained  although 
an  order  be  granted.  World's  Indus- 
trial, etc..  Exposition  v.  Crescent  City 
R.  Co.,  39  La.  Ann.  355;  Pierce  v. 
Gushing,  33  La.  Ann.  Sio;  Sterling 
V.  Sterling,  35  La.  Ann.  840;   Ducour- 


nau  V.  Levistones,  4  La.  Ann.  30; 
Brickell  v.  Conner,  10  La.  Ann.  235; 
Redmond  v.  Mann,  24  La.  Ann.  149. 

Missouri. — Where  an  appeal  is  dis- 
missed because  prematurely  taken,  the 
appellate  court  will  consider  the  ques- 
tions raised  in  the  case  to  save  expense 
of  a  second  appeal.  Turpin  t'.  Turpin, 
88  Mo.  337. 

New  York. — Culliford  v.  Gadd,  135 
N.  Y.  632;  Langleyz/.  Warner,  i  N.  Y. 
606;  Blake  v.  Lyon,  etc.,  Mfg.  Co.,  75 
N.  Y.  611;  Good  V.  Daland,  119  N.  Y. 

153- 

United  States. — Yeaton  v.  Lenox,  8 
Pet.  (U.  S.)  123:  U.  S.  V.  De  Pacheco, 
20  How.  (U.  S»)  261;  Evans  v.  State 
Bank,  134  U.  S.  330. 

3.  McWilliams  v.  Michel,  43  La. 
Ann.  984. 

Missouri. — Under  Missouri  practice 
the  trial-court  power  over  the  subject- 
matter  is  deemed  exhausted  with  the 
first  appeal,  and  where  dismissed  the 
appellant  must  resort  to  his  writ  of 
error.  Brill  v.  Meek,  20  Mo.  368; 
Schnaider  Brewing  Co.  v.  Lewie,  41 
Mo.  App.  585. 

But  where  an  appeal  has  not  been 
disposed  of,  a  writ  of  error  will  be  dis- 
missed if  sued  out  to  the  same  judg- 
ment. State  V.  Thompson,  30  Mo. 
App.  503. 

When  Jurisdiction  not  Impaired — Louis- 
iana.— Where  after  filing  petition  and 
obtaining  an  order  of  appeal  appellant 
discovered  the  omission  of  some  of  the 
appellees,  and  a  second  petition  was 
filed  and  order  made  embracing  the 
proper  parties — held,  that  the  first  or- 
der of  appeal,  being  irregular,  did 
not  divest  the  court  below  of  the  ju- 
risdiction to  make  the  second.  Bates 
V.  Weathersby,  2  La.  Ann.  484. 

4.  Fahey  z/.  Belcher  (Idaho.  1893),  32 
Pac.    Rep.    1135;  Spinetti  v.    Briajnar- 
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Lack  of  Prosecution. — Where  the  appeal  is  dismissed  for  lack  of 
prosecution,  a  second  appeal  cannot  be  taken  until  the  order  of 
dismissal  is  vacated.* 

Affirmance. — And  where  a  statute  provides  that  courts  shall  afifirm 
the  judgment  on  dismissal,  a  second  appeal  cannot  be  taken.* 

The  Record. — The  record  should  show  the  specific  grounds  of  the 
dismissal.*  The  presumption  raised  by  a  general  recital  only  is 
that  the  cause  was  finally  disposed  of.* 

3,  Withdrawal  of  First  Appeal. — Where  an  appellant  withdraws 
an  appeal  which  has  been  prayed  for  and  allowed,  he  may  prose- 
cute another  appeal  within  the  time  allowed  by  law  for  the  first 
appeal.*  Under  modern  practice  an  appellant  cannot  in  general 
withdraw  an  appeal  without  consent  of  the  appellee,®  or  an  order 
of  court  allowing  a  discontinuance.''  The  service  of  notice  by  the 
appellant  on  the  respondent  that  the  appeal  is  withdrawn  is  not 
sufficient  to  discontinue  it.®  An  agreement  to  withdraw  an 
appeal  will  be  enforced  where  there  is  a  valid  consideration.® 

VIII.  Reinstatement — in  General. — An  appeal  dismissed  for  non- 
compliance with  a  mandatory  provision  of  a  statute  can  be  rein- 
stated only  where  the  defect  is  shown  to  be  wholly  due  to  the 
negligence  or  fraud  of  an  official.*® 

Lack  of  Prosecution,  etc. — An  appeal  dismissed  for  lack  of  prosecu- 


dello,  54  Cal.  521;  Garibaldi  v.  Garr, 
97  Cal.  253;  Shannon  v.  Dodge,  18 
Colo,  164;  McMichael  v.  Grover,  14 
Colo.  540. 

1.  Karthz/.  Light,  15  Cal.  324;  Welsh 
V.  Brown,  42  N.  J.  L.  323. 

Arkansas. — The  contrary  is,  ho.wever, 
held  in  Arkansas.  Sanders  v.  Moore, 
52  Ark.  376. 

California.— In  Karth  v.  Light,  15 
Cal.  324,  the  rule  is  said  to  be:  "  The 
cases  in  which  the  dismissal  of  appeal 
will  not  operate  as  a  bar  to  a  second 
appeal  are  those  where  the  dismissal 
has  been  made  upon  some  technical 
defect  in  the  notice  of  appeal,  or  the 
undertaking,  or  the  like.  The  bar  ap- 
plies where  the  dismissal  is  for  want 
of  prosecution,  and  the  order  is  not 
vacated  during  the  term,  or  the  dismis- 
sal is  on  the  merits." 

2.  Schnaider  Brewing  Co.  v.  Lewie, 
41  Mo.  App.  585;  Cowen  v.  Shepley,  9 
Mo.  App.  594. 

3.  Evans  v.  People,  27  111.  App.  616. 

4.  Evans  v.  People,  27  111,  App,  616; 
Culliford  V.  Gadd.  135  N.  Y.  632. 

5.  Ward  v.  Hollins,  14  Md.  158. 

6.  Renneker   v.  McMichael,  33  Ga. 

95. 

7.  Weinman  v.  Dilger,  46  N.  Y. 
Super.  Ct.  Rep.  loi. 

8.  Although   the   notice   be   accom- 


panied by  a  tender  of  costs  to  date. 
Weinman  v.  Dilger,  46  N.  Y.  Super. 
Ct,  Rep,  loi. 

It  may,  however,  act  as  an  abandon- 
ment, and  authorize  the  respondent  to 
apply  for  an  order  declaring  it  aban- 
doned, Weinman  v.  Dilger,  46  N,  Y. 
Super.  Ct.  Rep.  loi, 

9.  Ward  v.  Hollins,  14  Md,  158, 

An  agreement  to  withdraw  an  ap- 
peal made  by  a  defendant's  attorney  is 
presumed  made  with  the  client's  con- 
sent.    Ward  V.  Hollins,  14  Md.  158. 

Withdrawal  of  Transcript, — An  appel- 
late court  will  not  grant  an  appellant's 
motion  to  withdraw  a  transcript  after 
dismissal  of  an  appeal,  because  it  has 
become  part  of  the  records  of  the  court, 
Cheney  v.  Hughes,  138  U.  S.*403, 

10.  Stark  v.  Barnes,  2  Cal.  162;  Ca- 
rondelet  Canal  Nav,  Co.  v.  New  Or- 
leans, 44  La,  Ann,  394;  Alviso  v.  U,  S,, 
6  Wall.  (U,  S,)  457,  See  Official  Neg- 
lect, supra. 

Compiler  of  Record, — A  dismissed  ap- 
peal cannot  be  reinstated  on  the 
ground  that  the  dismissal  was  due  to 
an  error  by  the  compiler  of  the  record, 
as  a  record  cannot  be  altered  in  the 
appellate  court;  but  the  court  may 
grant  leave  to  withdraw  the  transcript 
and  refile  it  as  corrected.  State  v. 
Gibbs,  10  Mont,  212. 
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tion,  the  violation  of  a  rule  of  court,  or  an  amendable  defect,  may- 
be reinstated,  in  the  discretion  of  the  court.* 

Motion  for  Beinstatement. — The  motion  for  reinstatement  must  be 
written,  and  personal  notice  thereof  duly  served  on  the  adverse 
party.* 

Time  when  the  Motion  must  be  Made. — The  motion  must  be  made 
within  the  time  defined  by  the  rules  of  court. ^  Where  an 
order  of  dismissal  acts  as  a  statutory  judgment  of  afifirmance, 
the  appellate  court  loses  jurisdiction  to  set  it  aside  and  reinstate 
the  case  after  a  remittitur  has  been  regularly  issued  and  filed,"*  un- 
less the  order  was  based  on  fraud  or  mistake  of  fact,  where  it  may 
be  set  aside  at  any  time.* 

At  Subsequent  Term. — Where  dismissal  does  not  operate  as  affirm- 
ance, an  appeal  may  be  reinstated  at  a  term  subsequent  to  the 
term  at  which  it  was  dismissed,  upon  legal  excuse  shown.® 

Requisites  of  Motion. — To  obtain  a  favorable  ruling  on  a  motion 
for  reinstatement,  the  appellant  must  show  by  affidavit''  that 
the  appeal  was  taken  in  good  faith ;®  that  the  dismissal  was 
due  to  fraud,*  mistake  of  fact,**  excusable  inadvertence,  or  sur- 


1.  Panton  v.  Manley,  89  111.  458;  Ai- 
ken V.  Wolfe,  76  Ga.  816;  Ambler  v. 
Whipple,  131    U.  S.,  Appendix  CCVI. 

Where  the  appeal  is  dismissed  for 
lack  of  prosecution,  the  appellant 
must  show  himself  ready  to  proceed 
immediately  with  the  hearing  in  case 
the  motion  to  reinstate  is  granted. 
Bingham  v.  Parsons,  9  Mich.  144. 

2.  Miller  v.  Glass,  14  111.  App.  177; 
Smith  V.  Wilson,  26  111.  186;  Cropper 
V.  West,  4  Munf.  (Va.)  299;  Craigen  v. 
Thorn,  3  Hen.  &  M.  (Va.)  269. 

Notice  to  an  adverse  party  is  indis- 
pensable to  the  validity  of  the  motion. 
Smith  V.  Wilson,  26  111.  186. 

Parties. — An  order  of  reinstatement 
will  not  be  made  for  the  sole  benefit 
of  parties  who  did  not  join  in  the  ap- 
peal. Bovd  V.  Vanderkemp,  i  Barb. 
Ch.  (N.  YO  273. 

3.  Rayne  v.  O'Brien,  12  La.  Ann. 
400;  Pfpkin  V.  Green,  112  N.  Car.  355. 

4.  People  V.  McDermott,  97  Cal.  248; 
People  V.  Sprague,  57  Cal.  147;  Vance 
V.  Pena,  36  Cal.  32S;  Hanson  v.  Mc- 
Cue,  43  Cal.  178;  Rowland  v.  Kreyen- 
hagen,  24  Cal.  52;  Grogan  v.  Ruckle, 
I  Cal.  193;  Mateer  v.  Brown,  i  Cal. 
231;  Leese  v.  Clark,  20  Cal.  387;  Blanc 
V.  Bowman,  22  Cal.  23;  Martin  v.  Wil- 
son, I  N.  Y.  240;  Delaplane  v.  Bergen, 
7  Hill  (N.  Y.)  591. 

6.  People  V.  McDermott,  97  Cal.  248; 
Rowland  v.  Kreyenhagen,  24  Cal.  52; 
People  V.  Sprague,  57  Cal.   147;  Vance 


V.  Pena,  36  Cal.  328;  Hanson  v.  Mc- 
Cue,  43  Cal.  178;  Grogan  v.  Ruckle, 
I  Cal.  193;  Mateer  v.  Brown,  i  Cal. 
231;  Leese  v.  Clark,  20  Cal.  387;  Blanc 
V.  Bowman,  22  Cal.  23;  U.  S.  v.  Gomez, 
23  How.  (U.  S.)  326. 

Pretended  Appeal. — So  where  no  ap- 
peal was  taken  below,  but  appellee 
dockets  a  pretended  appeal  and  se- 
cures dismissal,  the  court  may  set 
aside  the  order  at  any  time.  U.  S.  v. 
Gomez,  23  How.  (U.  S.)  326. 

6.  Stone  v.  Halpin,  83  Wis.  483;  Sut- 
ton V.  Wegner,  72  Wis.  294. 

7.  Lightle  z'.  Ivancovich,  loNev.  41; 
Taylor  v.  State,  82  Ga.  578;  Davis  v. 
Pollock,  35  S.  Car.  584. 

8.  Hagar  v.  Mead,  25  Cal.  598; 
Lightle  V.  Ivancovich,  10  Nev.  41. 

9.  Dayton  v.  Burnett,  8  N.  J.  L. 
253;  People  V.  McDermott,  97  Cal.  248; 
People  V.  Sprague,  57  Cal.  147;  Row- 
land V.  Kreyenhagen,  24  Cal.  52;  Gro- 
gan V.  Ruckle,  I  Cal.  193;  Mateer  v. 
Brown,  i  Cal.  231;  Leese  v.  Clark,  20 
Cal.  387. 

Violation  of  Stipulation. — Where  ap- 
pellee procures  dismissal  of  an  appeal 
in  violation  of  a  stipulation  between 
counsel  that  nothing  shall  be  done 
during  the  term,  the  cause  will  be  re- 
instated. Dayton  v.  Burnett,  8  N.  J. 
L.  253- 

10.  Howell  V.  Van  Ness,  31  N.  J.  L. 
445;  Case  V.  Rowland,  17  N.  J.  L.  76; 
Adams  v.  Mathis,  18  N.  J.  L.  310. 
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prise  ;*  that  he  was  wholly  without  fault  therefor  ;*  that  he 
is  advised  by  counsel  that  there  is  reversible  error  in  the  record  ;' 
and  that  he  has  complied  before  making  the  motion  with  all 
the  prerequisites  of  the  statute  or  rule  of  court  for  taking  and 
perfecting  an  appeal."* 

Appeal  from  Order. — An  order  dismissing  or  reinstating  an  appeal 
is  appealable.*  It  is  the  duty  of  an  appellate  court  to  reinstate 
an  appeal  dismissed  for  fraud  or  on  mistake  of  fact,®  and  a  man- 
damus may  issue  to  compel  reinstatement  in  such  a  case  by  ^n 
inferior  appellate  tribunal.'' 

Suspension  of  Appeal — Practice  in  South  Carolina.  —  The  appellate  court 
may  suspend  the  appeal  and  remand  the  cause  to  enable 
the  appellant  to  move  for  a  new  trial  on  evidence  discovered 
since  the  appeal  was  taken. ^  The  motion  must  be  based  on 
aflfidavits  showing  a  prinia-facie  case   in  favor  of  the  appellant.* 


1.  Lightle  z/.  Ivancovich,  loNev.  41; 
Calvo  V.  Railroad  Co.,  30  S.  Car.  608. 

Meritorious  Defense. — As  where  the 
appellant  has  a  meritorious  defense 
which  by  some  surprise  he  has  been 
prevented  from  showing,  and  his  only 
redress  is  by  reinstatement  of  the  ap- 
peal to  afford  him  an  opportunity. 
Howell  V.  Van  Ness,  31  N.  J.  L.  445. 

2.  Stark  v.  Barnes,  2  Cal.  162. 

3.  Hagar  v.  Mead,  25  Cal.  598. 

4.  Ex  p.  Smith,  25  S.  Car.  108;  Hol- 
senback  v.  Martin,  28  Ga.  73. 

Poverty  of  Appellant. — The  extreme 
poverty  of  the  appellant  and  his  in- 
ability to  obtain  funds  to  pay  the  nec- 
essary expenses  of  complying  with 
statutory  regulations  are  no  excuse  for 
noncompliance  where  he  has  taken 
no  appeal  in  forma  pauperis.  Turner 
V.  Tate,  112  N.  Car.  457;  Rencher  v. 
Anderson,  93  N.  Car.  105. 

Neglect  of  Counsel. — A  party  cannot 
have  his  dismissed  appeal  reinstated 
on  the  plea  that  the  default  was  due 
to  the  carelessness  of  his  counsel  and 
that  he  was  not  responsible  therefor. 
The  neglect  of  the  counsel  is  the  neg- 
lect of  the  client.  Neal  v.  Old  North 
State  Land  Co.,  112  N.  Car.  841;  Ed- 
wards V.  Henderson,  log  N.  Car.  83; 
Griffin  v.  Nelson,  106  N.  Car.  235;  Ste- 
phens V.  Koonce,  106  N.  Car.  255; 
Avery  v.  Pritchard,  106  N.  Car.  344, 
in  effect  overruling  Wiley  v.  Logan,  94 
N.  Car.  564. 

Illness. — The  illness  of  an  appellant's 
attorney  has  been  held  a  legal  excuse 
for  a  noncompliance  with  a  rule  of 
court,  and  the  appeal  dismissed  there- 
for was  reinstated.  Doris  v.  Pollock, 
35  S.  Car.  5S4. 


Vacating  Order  of  Abandonment. — 
Where  appellant  moves  to  vacate  an 
order  declaring  an  appeal  abandoned, 
he  must  show  a  good  excuse  for  his 
default.  Rannow  v.  Hazard  (Super. 
Ct.),  47  N.  Y.  St.  Rep.  291. 

An  order  declaring  a  case  on  appeal 
abandoned  is  not  a  judgment  that  the 
appeal  itself  is  abandoned,  but  the  ap- 
pellant may  prosecute  it  from  the 
judgment-roll.  Rannow  v.  Hazard 
(Super.  Ct.),  47  N.  Y.  St.  Rep.  291. 

5.  Stone  v.  Halpin,  83  Wis.  483; 
Mills  V.  Neosho  County,  50  Kan.  635; 
Howell  V.  Van  Ness,  31  N.  J.  L.  444. 
See  Appealable  Judgments  and  Orders, 
supra. 

6.  Howell  V.  Van  Ness,  31  N.  J.  L. 
444. 

7.  Howell  V.  Van  Ness,  31  N.  J.  L. 
444- 

Presumption. — It  will  not  be  pre- 
sumed that  an  inferior  appellate  court 
abused  its  discretion  in  granting  or 
denying  a  motion  to  dismiss  an  ap- 
peal.    State  z/.  Campbell,  5  Wash.  517. 

Reversal  of  Order. — Where  the  facts 
set  up  on  the  motion  to  reinstate  do 
not  make  out  a  legal  excuse,  the  order 
of  reinstatement  will  be  reversed  as 
constituting  an  abuse  of  discretion. 
Howell  V.  Van  Ness,  31  N.  J.  L.  445. 

8.  Morrison  v.  Jackson,  38  S.  Car. 
549;  Burnett  v.  Crawford,  38  S.  Car. 
547;  Archer  v.  Long,  35  S.  Car.  588; 
State  V.  Young,  35  S.  Car.  590;  Tant  v. 
Guess,  35  S,  Car.  605. 

9.  Burnett  v.  Crawford,  38  S.  Car. 
547;  Morrison  z*.  Jackson,  38  S.  Car. 549; 
Hammett  v.  Hammett,  38  S.  Car.  50. 

The  discovery  of  papers  admissible 
in   evidence   since   the   appeal    mate- 
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Where  the  affidavits  in  opposition  to  the  motion  raise  a  conflict- 
ing question  of  fact  as  to  whether  the  evidence  is  new  or  mate- 
rial, the  motion  to  suspend  will  not  be  granted.* 

IX.  Examination  of  the  Case  on  Appeal— 1.  Calendar— Eegniar 
Order. — Appeals  must  be  docketed  in  the  order  in  which  they  are 
filed,  and,  with  the  exception  of  causes  preferred  by  statute  or 
rules  of  court,  they  must  ordinarily  be  heard  in  the  same  order.* 
See  article  Calendars  and  Trial  Dockets. 

Advancement  of  Cause. — But  appellate  courts  have,  unless  deprived 
by  law,  discretionary  power  to  advance  a  cause  where  the  inter- 
ests of  justice  are   shown  to  require  it.^     Courts  will  rarely  ad- 


rially  affecting  appellant's  case,  for 
which  a  diligent  unavailing  search  had 
been  made  at  the  time  of  trial,  is 
sufficient  ground  for  suspension.  Bur- 
nett V.  Crawford,  38  S.  Car.  547. 

1.  Morrison  v.   Jackson,  38  S.  Car. 

549- 

Where  the  alleged  newly  discovered 
witness  makes  affidavits  which  deny 
the  affidavit  of  the  moving  party,  the 
motion  will  be  denied.  Burnett  v. 
Crawford,  38  S.  Car.  547;  Morrison  v. 
Jackson,  38  S.  Car.  549. 

2.  Parker  v.  State,  132  Ind.  423;  U. 
S.  V.  Fossatt,  21  How.  (U.  S.)  445; 
Spratt  V.  Jacksonville,  29  Fla.  178. 

Duty  of  Clerk. — It  is  the  duty  of  the 
clerk  of  the  appellate  court  to  make 
out  a  docket  of  the  causes  for  hearing 
in  the  order  of  their  filing  in  that  court. 
State  V.  Bradley,  29  Mo.  App.  368. 

Motion  to  Beverse. — The  appellate 
court  will  not  turn  aside  from  the  con- 
sideration of  causes  already  argued 
and  submitted  to  determine  a  motion 
made  by  appellant,  in  filing  his  tran- 
script and  before  the  cause  is  reached, 
to  reverse  and  remand  the  case. 
State  V.  Bradley,  29  Mo.  App.  367. 

Docket. — An  appeal  is  not  completed 
until  a  transcript  of  the  record  is 
brought  up  and  docketed  in  the  appel- 
late court.  Walton  v.  McKesson,  lor 
N.  Car.  434. 

Term. — The  appeal  or  writ  of  error 
must  be  docketed  at  the  term  at  which 
it  is  returnable,  or  it  is  unavailing  for 
any  purpose  whatever  and  will  not 
delay  issuance  of  execution.  Walea 
V.  McLean,  14  Tex.  18;  Weathered  v. 
Lee,  3  Tex.  189;  Roberts  v.  Landrum, 
3   Tex.  10;    Brock  v.   Jarman,  i  Tex. 

202. 

Entry— Statute  Mandatory. — Statutes 
requiring  appellant  to  enter  an  appeal 
in  and  place  it  on  the  calendar  of  the 
appellate  court  within  a  defined  time 


are  mandatory.  And  where  notice  of 
trial  or  hearing  is  required  to  be 
served  on  respondent,  the  cause  is 
not  properly  on  the  calendar  until 
such  notice  is  served.  Marcotte  v. 
Fitzgerald,  45  Minn.  51. 

As  an  appeal  from  a  justice  of  the 
peace  to  a  municipal  court.  Mar- 
cotte V.  Fitzgerald,  45  Minn.  51. 

By  Whom  Entered. — An  appeal  must 
be  entered  by  the  appellant  in  person 
or  his  attorney  in  law  or  in  fact  duly 
authorized.  Road  Comrs.  v.  Griffin 
Plankroad  Co.,  9  Ga.  487;  Nisbet  v. 
Lawson,  i  Ga.  275;  Booten  v.  Empire 
State  Bank,  67  Ga.  358. 

Entry  of  an  appeal  by  a  lunatic  in  a 
lucid  interval  is  valid.  Formby  v. 
Wood,  19  Ga.  581. 

Entry  by  Agent. — Where  an  appeal 
was  entered  in  due  time  by  an  agent 
under  a  written  authority  not  filed  be- 
cause lost,  the  a'ppeal  will  not  be  dis- 
missed when  the  appellant  subse- 
quently ratifies  the  entry.  Booten  v. 
Empire  State  Bank,  67  Ga.  358. 

3.  Nichols  V.  Scranton  Steel  Co., 
135  N.  Y.  634;  Phoenix  F.  Ins.  Co. 
V.  Cain  (Tex.  Civ.  App.,  1893),  21  S. 
W.  Rep.  709;  Parker  v.  State,  132 
Ind.  423. 

Clerk's  Neglect. — Where  notice  of  ap- 
peal has  been  duly  served  and  filed, 
and  statutory  bond  given,  the  case  is 
transferred  to  the  appellate  court,  al- 
though the  clerk  fails  to  enter  the 
notice  and  bond  on  the  journal,  as  re- 
quired by  law.  And  the  appellate 
court  may  grant  a  mandamus  to  com- 
pel the  clerk  to  make  such  entry.  State 
V.  Meacham,  6  Ohio  Cir.  Ct.  Rep.  31; 
although  the  amount  of  t)ail  has 
been  subsequently  increased,  State  v. 
Meacham,  6  Ohio  Cir.  Ct.   Rep.  31. 

His  failure  therefore  to  properly 
enter  appeal  papers  on  the  minutes  of 
the  court  is  not  fatal  to  the  appeal.   It 
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vance  causes  not  involving  important  public  interests,  whose  de- 
layed determination  will  cause  public  inconvenience  or  injury.* 

An  appeal  will  be  advanced  where  delay  would  defeat  the  pur- 
pose of  appeal.* 


may  be  entered  nunc  pro  tunc  as  of 
proper  date.  Dykes  v.  Cockrell,  6 
La.  Ann.  707. 

So  where  it  appears  from  the  "  case 
on  appeal"  as  made  up  by  the  judge 
that  an  appeal  was  duly  taken,  the  ap- 
peal will  not  be  dismissed  because  the 
clerk  fails  to  enter  it  upon  the  record. 
Fore  V.  Western  N.  Car.  R.  Co.,  loi  N. 
Car.  528;  Allison  v.  Whittier,  loi  N. 
Car.  490;  Walton  v.  McKesson,  loi 
N.  Car.  436. 

Contra. — In  Moore  v.  Brown,  10  Ohio 
200,  it  was  held,  however,  that  a  cor- 
rect entry  on  the  record  could  not  be 
made  nunc  pro  tunc. 

Duty  of  Trial  Court. — It  is  the  duty  of 
the  judge  in  allowing  an  appeal  to 
know  who  appealed,  and  to  state  the 
case  on  appeal  to  the  appellate  court. 
Walton  V.  McKesson,  loi  N.  Car.  436. 

Records. — Neither  the  court  docket 
nor  the  judge's  minutes  entered  there- 
in are  parts  of  the  "  records"  of  the 
court,  and  the  entry  of  a  notice  of  ap- 
peal therein  does  not  comply  with  a 
statute  requiring  entry  in  the  "rec- 
ords."    Moore  v.  Brown,  10  Ohio  201. 

Construction  of  Statute. — A  statute  re- 
quiring an  appeal  to  be  "entered" 
means  the  entry  of  the  cause  on  the 
docket  of  the  appellate  court.  Ran- 
dall V.  Jacksonville  St.  R.  Co.,  19  Fla. 
415. 

Sufficient  Entry. — An  entry  in  the 
minutes  of  the  judgment  is  a  sufficient 
entry  of  an  oral  notice  of  appeal  in  the 
journal.   Elma  v.  Carney,  4  Wash.  419. 

Where  an  oral  notice  of  appeal  is 
given  and  entered,  it  will  be  presumed 
that  the  trial  judge  directed  its  entry, 
although  the  record  does  not  so  state. 
Elma  V.  Carney,  4  Wash.  419. 

North  Carolina. — An  entry  of  appeal 
on  a  civil  issue  docket  is  not  sufficient. 
It  should  be  entered  on  the  regular 
minute  docket,  whose  purpose  is  to 
record  all  the  proceedings  of  the  court 
during  the  term  in  the  order  in  which 
they  occur.  Walton  z/.  McKesson,  loi 
N.  Car.  436. 

Wrong  Entry  of  Notice. — A  wrong  en- 
try of  the  date  of  filing  a  notice  of  ap- 
peal by  the  clerk  will  not  prejudice  the 
appellant.  Moyer  v.  Strahl,  10  Wis. 
85- 


Filing  Petition. — In  Piatt  v.  Preston, 
19  Blatchf.  (U.  S.)  312,  it  was  held  that 
a  filing  of  a  petition  of  appeal  was  a 
sufficient  "entry,"  under  a  statute 
which  required  an  appeal  to  be  "  en- 
tered at  the  term  of  the  circuit  court 
which  shall  be  held  within  the  district 
next  after  the  expiration  of  ten  days 
from  the  time  of  claiming"  the  ap- 
peal. 

Levy  on  Certificates  of  Stock. — The 
mere  fact  that  certificates  of  stock 
belonging  to  an  appellant  had  been 
levied  on  under  an  attachment  issued 
in  the  action  was  held  insufficient  to 
justify  advancement.  Nichols  v.  Scran- 
ton  Steel  Co.,  135  N.  Y.  634. 

By  Consent. — Where  the  appellee 
confessed  that  the  proceedings  ap- 
pealed from  were  erroneous,  and  ap- 
pellant consented  to  his  motion  to  ad- 
vance and  determine  the  cause,  the 
court  granted  the  motion  accordingly. 
Phoenix  Ins.  Co.  v.  Cain  (Tex.  Crim. 
App.),  21  S.  W.  Rep.  709. 

1.  U.  S.  V.  Fossatt.  21  How.  (U.  S.) 
445;  Miller  v.  State,  12  Wall.  (U.  S.) 
159;  Davenport  v.  Dows,  15  Wall. 
(U.  S.)39o;  Hoget/.  Richmond  R.  Co., 
93  U.  S.  i;  Spratt  v.  Jacksonville,  29 
Fla.   178. 

State  a  Nominal  Party. — Where  the 
suit  involves  private  interests  only 
and  the  state  is  only  nominally  a  party 
the  cause  will  not  be  advanced.  Miller 
V.  State,  12  Wall.  (U.  S.)  159. 

"  Revenue  Law." — An  ordinance  of  a 
municipal  corporation  levying  taxes  is 
not  a  "  revenue  law  of  a  state,"  within 
the  meaning  of  a  statute  requiring 
causes  in  which  "  the  revenue  laws  of 
a  state  may  be  enjoined  or  stayed,"  to 
be  advanced.  Davenport  v.  Dows,  15 
Wall.  (U.S.)  390. 

Record. — It  must  affirmatively  ap- 
pear on  motion  to  advance  that  the 
operations  of  government  will  be  em- 
barrassed by  the  delay.  Hogez/.  Rich- 
mond, etc  ,  R.  Co.,  93  U.  S.  i;  Spratt 
V.  Jacksonville,  29  Fla.  178. 

2.  Langan    v.  Langan,   86    Cal.  132. 

As  to  prevent  the  suspension  of  pay- 
ment of  alimony  for  a  long  time  be- 
cause of  an  appeal  taken  from  an 
order  allowing  it.  Langan  v.  Langan, 
86  Cal.  132. 
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Frivolous  Appeal. — To  justify  a  motion  to  advance  a  cause  upon 
the  docket  on  the  ground  that  the  appeal  is  prosecuted  for  delay 
merely,  the  absence  of  error  should  be  apparent  upon  a  short  and 
cursory  examination  of  the  record.  Where  the  court  cannot  deter- 
mine whether  there  is  probable  ground  for  the  appeal  without  a 
minute  inspection  of  the  record,  requiring  such  time  that  it  would 
operate  to  delay  other  causes,  the  motion  will  usually  be  denied.^ 

2.  Scope  of  Review — a.  Record. — In  the  review  of  questions 
on  appeal  the  appellate  court  is  bound  by  the  record,  and 
matter  outside  of  it  cannot  be  considered.*     It   follows  that  all 

1.  Vaught  V.  Green,  51  Ark.  378. 

Stipulations  to  Advance. — A  motion 
to  place  the  cause  on  the  calendar  of 
the  appellate  court  in  accordance  with 
the  stipulation  of  counsel  will  not  be 
granted  unless  it  is  shown  that  tran- 
script and  briefs  have  been  filed. 
Plant  V.  Smythe,  43  Cal.  42. 

Continuance — New  York. — An  appli- 
cation to  stay  or  continue  a  cause  must 
be  made  to  the  general  term  where 
the  appeal  is  pending,  not  to  the 
special  term.  St.  Lawrence  Whole- 
sale Grocery  Co.  v.  Hobson,  63  Hun 
(N.  Y.)458. 

Illinois. — The  Supreme  Court  will 
not  grant  a  continuance  of  a  cause  to 
enable  an  appellant  to  procure  the 
necessary  certificate  from  the  judge  of 
the  appellate  court  that  important 
questions  are  involved,  since  such  a 
certificate  is  a  condition  precedent, 
and  cannot  validate  the  appeal  where 
granted  after  the  expiration  of  the 
time  for  appeal.  Wilson  v.  Scoville, 
127  111.  393. 

North  Carolina. — Where  the  filing  of 
a  printed  brief  is  equivalent  by  rules 
of  court  to  an  appearance  of  the  party 
filing  it,  the  hearing  will  not  be  con- 
tinued on  motion  of  the  opposite 
party  for  a  nonappearance  in  person. 
Dibbrell  v.  Georgia  Home  Ins.  Co., 
109  N.  Car.  314. 

The  printing  and  filing  of  the  brief 
is  equivalent  to  a  notice  that  the  party 
filing  it  expects  a  decision  at  the  ex- 
isting term,  and  his  nonappearance 
is  not  good  cause  for  continuance. 
Dibbrell  v.  Georgia  Home  Ins.  Co., 
109  N.  Car.  314. 

Wisconsin. — The  fact  that  the  ap- 
plication for  such  continuance  is  not 
decided  until  the  statutory  time  for 
hearing  the  appeal  has  expired,  does 
not  oust  the  appellate  court  of  juris- 
diction to  grant  it.  Sutton  v.  Wegner, 
72  Wis.  298;  Whereatt  v.  Ellis,  68  Wis. 
72;  Milwaukee  County  v.  Pabst,  64 
Wis.  247. 


Any  good  cause  for  not  hearing  the 
appeal  within  the  statutory  period  is 
sufficient.  Holt  v.  Coleman,  61  Wis. 
425. 

Bringing  to  a  Hearing —  Wisconsin. — 
A  mere  notice  of  the  cause  for  trial 
is  not  "bringing  it  to  a  hearing," 
within  the  meaning  of  a  statute  re- 
quiring an  appeal  from  a  justice  of  the 
peace  to  a  circuit  court  to  be  brought 
to  a  hearing  within  a  defined  time. 
Holt  V.  Coleman,  61  Wis.  425. 

The  mere  fact  that  the  respondent 
in  an  appeal  from  a  justice  expressed 
an  anxiety  to  settle  the  case,  and 
talked  to  the  appellant  of  such  settle- 
ment, will  not  excuse  the  latter  from 
bringing  it  on  for  hearing  within  the 
time  required  by  proper  notice  of 
trial.     Comdohr  v.  Coleman,  64  Wis. 

413- 

Cause  Omitted  from  Calendar  —  New 
York.  —  Under  the  practice  of  the 
general  term  of  the  Supreme  Court 
causes  on  appeal  omitted  from  the 
calendar  by  the  parties  will  not  be 
placed  thereon  after  the  commence- 
ment of  the  term.  Tanziede  v.  Jumel 
(Supreme  Ct.),  16  N.  Y.  Supp.  377. 

Statutes  requiring  an  appeal  from  a 
justice's  court  to  be  heard  within  a 
defined  time  "unless"  the  appellate 
court  "shall  continue  the  same  by 
special  order  for  cause  shown,"  will 
be  liberally  construed.  Holt  v.  Cole- 
man, 61  Wis.  425;  Howe  V.  Elliott, 
24  Wis.  677;  Wilcox  V.  Holmes,  20 
Wis.  307;  Webster  v.  School  Dist.,  16 
Wis.  316;  Vibbert  v.  Shepard,  15  Wis. 
106;  Pinger  v.  Vanclick,  36  Wis.  141. 

Louisiana. — Under  Act  No.  70  of  1884 
of  the  Legislature  of  Louisiana  the  Su- 
preme Court  has  full  power  to  regu- 
late the  trial  of  causes  before  it  and 
to  change  existing  rules  as  it  deems 
advisable.  Godchaux  v.  Bauman,  44 
La.  Ann.  253. 

2.  Ditch  V.  Sennott,  116  111.  288; 
Gilbert  v.  Maggord,  2  111.  471;  Martin 
V.    Russell,    4   111,    343;  Protection   L. 
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errors  must  be  fully  presented  thereby.* 

b.  What  is  Brought  up  by  Appeal. — An  appeal  from  a 
decision  below  brings  up  for  review  only  the  proceedings  upon 
which  it  was  based,*  and  the  questions  materially  connected 
therewith.*     And  as  the  appellate  court    sits   to  supervise   the 


Ins.  Co.  V.  Foote,  79  111.  361;  Hyslop 
V.  Finch,  99  111.  171;  Pittsburgh,  etc., 
R.  Co.  V.  Reich,  loi  111.  157. 

1.  Ditch  V.  Sennott,  116  111.  288. 
Entire     Becord.  —  The    court    must 

look  at  the  whole  record  properly 
before  it.  "Thus  where  the  case 
comes  before  the  appellate  court  upon 
pleading,  testimony,  and  decree,  we 
must  look  into  the  whole  record,  and 
see  if  there  be  any  errors  in  the  final 
decree  rendered  by  the  chancellor." 
Still  V.  Saunders,  8  Cal.  2S1. 

On  Bill  to  Beverse. — So  on  a  bill  to  re- 
verse a  judgment  for  error  apparent 
on  the  record,  no  question  can  be  made 
depending  on  a  motion  to  set  aside  a  de- 
fault unless  the  record  shows  that  such 
a  motion  was  made  and  overruled  and 
an  exception  taken.  Baker  v.  Ludlam, 
118  Ind.  87;  Searle  v.  Whipperman,  79 
Ind.  424;  Shoaf  v.  Joray,  86  Ind.  70; 
Tachau  v.  Fiedeldey,  81  Ind.  54;  Trad- 
ers' Ins.  Co.  V.  Carpenter,  85  Ind.  350. 

Errors  not  Assigned. — Where  the  ap- 
pellate court  inadvertently  reverses  a 
case  for  errors  not  assigned  upon  the 
record,  the  judgment  of  reversal  will 
be  set  aside  on  motion.  Ditch  v. 
Sennott,  116  111.  288.  See  Record  on 
Appeal,  supra;  Presu?nptio7is  on  Appeal 
and  Reversible  Errors,  infra;  and  arti- 
cle Bills  of  Exceptions. 

2.  Millard  v.  Harris.  119  111.  185; 
Kingsbury  v.  Powers,  131  111.  182;  Rich- 
ardson v.  Kennedy,  74  Tex.  507;  Leavi- 
sonz'.  Harris  (Ky.,  1890),  14  S.  W.  Rep. 
343.     See  also  Effect  of  Appeal,  supra. 

Severable  Judgment.  —  An  appeal 
therefore  by  a  party  from  that  part  of 
a  judgment  of  ejectment  which  denies 
him  compensation  for  improvement, 
does  not  authorize  a  review  of  a 
former  judgment  in  the  cause  adju- 
dicating the  title.  Leavison  v.  Harris 
(Ky.,  1890).  14  S.  W.  Rep.  343. 

Demurrer. — And  on  appeal  from  a 
decision  on  a  demurrer  the  court  can- 
not go  back  of  the  pleading  to  which 
the  demurrer  is  interposed  to  inquire 
whether  it  is  regularly  in  the  case. 
Taylor  v.  North,  79  Wis.  86. 

On  Uotion  for  New  Trial. — Where  an 
appeal  is  allowable  from  the  decision 
of    the  trial  court  on   a  motion   for   a 


new  trial,  it  brings  up  every  question 
regularly  brought  before  the  trial 
court  on  the  motion  material  to  the  in- 
quiry whether  its  decision  was  in  ac- 
cordance with  law.  Alpers  v.  Hunt, 
86  Cal.  78. 

Where  Separate  Decrees  Beviewable.  — 
Two  separate  decrees — one  on  an 
original  bill  and  one  on  the  supple- 
mental bill — were  held  reviewable  on 
one  writ  of  error  taken  within  the  time 
for  appealing  from  the  first  decree,  in 
Van  Wert  v.  Boyes,  140  111.  89. 

Effect  of  an  Appeal. — Accordingly  a 
technical  appeal  only  vacates  such  or- 
ders, judgments,  or  decrees  as  in  legal 
contemplation  are  appealed  from;  and 
an  abatement  of  the  suit  in  the  appel- 
late court  operates  only  as  an  abate- 
ment in  respect  to  the  matters  ap- 
pealed from,  and  does  not  affect  the 
rights  of  third  persons  acquired  under 
judgments  or  decrees  acquiesced  in 
and  not  appealed  from.  Gilchrist  v. 
Cannon,  i  Coldw.  (Tenn.)  590. 

3.  Deering  v.  Washburn,  141  111. 
153:  Smith  V.  Lloyd,  76  Mich.  619; 
Gilchrist  v.  Cannon,  i  Coldw.  (Tenn.) 
590;  Tanziede  v.  Jumel,  138  N.  Y. 
431.  See  Unnecessary  Questions  on  Ap- 
peal, infra. 

Cross-errors. — According!)'  only  such 
errors  will  be  reviewed  on  appeal  as  re- 
late to  that  portion  of  the  record 
brought  up  by  the  appellant.  Kings- 
bury V.  Powers,  131  111.  182;  Milliard 
V.   Harris,  119  111.  185. 

Itemized  Account. —As  each  item  in 
an  administrator's  or  guardian's  ac- 
count is  a  separate  claim,  an  appeal 
from  an  order  or  judgment  rejecting 
one  or  more  items  in  the  account  only 
brings  up  the  ruling  on  the  rejected 
items.  Milliard  v.  Harris,  119  111.  185; 
Wilkinson  v.  Ward,  42  111.  App.  542; 
Curts  V.  Brooks,  71  111.  125;  Morgan 
V.  Morgan,  83  111.  196. 

From  Intermediate  Appellate  Court. — 
So  questions  which  do  not  enter  into 
the  judgment  of  the  intermediate  ap- 
pellate court  cannot  be  reversed  on  ap- 
peal therefrom.  Tanziede  v.  Jumel, 
138  N.  Y.  431. 

From  Dismissal  of  Bill. — On  appeal 
from  a  decree  of  a  chancellor  dismiss- 
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action  of  the  trial  court,  and  not  to  exercise  original  jurisdiction, 
no  questions  can  be  considered  on  appeal  which  could  not  have 
been  raised  before  the  trial  court.* 

From    Portions    of  Judgment — in  General. — Where    the 


c. 


parts  of  a  judgment  or  decree  are  so  distinct  and  independent  as 
to  be  severable  and  in  effect  distinct  decrees,  an  appeal  from  a 
part  thereof  does  not  bring  up  the  part  not  appealed  from.*  But 
where  the  entire  judgment  or  decree  must  be  reviewed  in  order 
to  decide  the  appeal,  the  appeal  brings  up  the  entire  record,'  and 
any  appellee  may  assign  cross-errors."* 


ing  a  bill  before  final  hearing  for  want 
of  equity,  the  appellate  court  will  con- 
sider only  the  equity  of  the  bill,  and 
will  not  decide  upon  other  questions 
which  may  arise  in  the  progress  of  the 
cause.  Seller  v.  Seller,  35  Ala.  235; 
Byrd  v.  McDaniel,  26  Ala.  582;  Bon- 
durant  v.  Sibley,  29  Ala.  570. 

From  Dismissal  of  Appeal. —  So  an 
appeal  from  an  order  dismissing  an 
appeal  raises  only  the  question  of  the 
propriety  of  the  ruling.  Parker  v. 
State  (Tex.  Crim.  App.,  1893),  21  S. 
W.  Rep.  370. 

Motion  for  New  Trial. — An  exception 
to  the  dismissal  of  a  motion  for  a  new 
trial  upon  the  minutes  raises,  there- 
fore, no  question  on  appeal  from  the 
judgment.  Rumsey  v.  New  York, 
etc.,  R.  Co.  (Supreme  Ct.),  17  N.  Y. 
Supp.  672. 

Injunction  Suit. — So  where  plaintiff 
in  his  ground  of  appeal  asked  only  for 
an  injunction,  the  court  refused  to 
consider  whether  he  was  entitled  to  a 
decree  for  account  of  moneys  paid. 
Forsythe  v.  McCreight,  10  Rich.  Eq. 
(S.  Car.)  308. 

1.  Leader  v.  Multnomah  County,  23 
Oregon  319;  Mallory's  Appeal,  62 
Conn.  218. 

2.  Union  Trust  Co.  v.  Trumbull,  137 
III.  159;  Walker  v.  Pritchard,  121  111. 
227;  Kelsey  v.  Western,  2  N.  Y.  500; 
Bank  of  Commerce  v.  Fuqua,  11  Mont. 
285. 

3.  Union  Trust  Co.  v.  Trumbull, 
137  111.  159;  Walker  v.  Pritchard,  121 
111.  227;  Barkley  v.  Logan,  2  Mont. 
296;    Plaisted     v.     Nowlan,    2    Mont. 

359- 

4.  Union  Trust  Co.  v.  Trumbull, 
137  111.  159;  Walker  v.  Pritchard,  121 
111.  227. 

Action  to  Declare  Security. — Accord- 
ingly where,  in  an  action  to  have  an 
assignment  of  a  contract  for  purchase 
of    land   declared   a   security,    appel- 


lant appeals  only  from  that  portion 
of  the  decree  which  fixes  a  time  for 
redemption,  he  cannot  have  reviewed 
thereon  questions  as  to  the  effect  of 
the  assignment  and  the  deed.  Gleiser 
V.  McGregor.  85  Iowa  489. 

Decision  Affecting  Fund. — And  where 
a  decision  on  appeal  will  affect  the 
rights  of  creditors  of  an  assignor  by 
increasing  or  diminishing  specific  liens 
on  the  fund  out  of  which  they  must 
receive  dividends,  an  appeal  by  a  por- 
tion of  the  creditors  from  a  decision 
affecting  the  liens  brings  up  the  whole 
record  as  to  all.  Union  Trust  Co.  v. 
Trumbull,  137  111.  148. 

Dismissal  of  Appeal  from  Portion  of 
Decision. — Where  a  portion  of  a  judg- 
ment is  appealed  from,  the  appeal  will 
be  dismissed  if  it  cannot  be  modified 
or  reversed  without  disturbing  the 
whole  judgment  and  affecting  the 
rights  of  parties  not  served  with  no- 
tice of  the  appeal  to  their  prejudice. 
Miller  v.  Thomas,  73  Cal.  437. 

Appeal  from  Entire  Decision. — A  party 
who  takes  an  appeal  from  the  entire 
decision  cannot  claim  on  appeal  that 
questions  raised  and  adjudicated  at 
his  instance  below  are  not  brought  up 
thereby.  Thomas  v.  Levering,  73 
Md.  462. 

Appeal  Granted  from  Portion  of  De- 
cision.— And  where  the  trial  court 
grants  an  appeal  from  a  part  only  of  a 
judgment,  no  more  of  it  can  be  passed 
on  in  review  by  the  appellate  court. 
Ikerd  v.  Postlewhaite,  34  La.  Ann. 
1235- 

Cross-bill. — Where  a  defendant  to  an 
original  bill  files  a  cross-bill,  making 
his  codefendants  therein  defendants, 
and  the  original  and  the  cross-bill  are 
each  dismissed,  the  appeal  of  the 
original  complainant  does  not  bring 
the  decree  dismissing  the  cross-bill 
before  the  court.  Stevenson  v.  Dun- 
lap,  7  T.  B.  Mon.  (Ky.)  138. 
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Subsequent  Correction. — An  appeal  from  a  decision  brings  up  for 
review  the  decision  as  then  standing,*  and  not  as  subsequently 
corrected  after  the  appeal  has  been  taken.* 

Subsequent  Order. — An  appeal  from  a  decision  does  not  bring  up 
orders  subsequent  to  the  decision  made  in  the  court  of  the  same 
cause,  from  which  a  distinct  appeal  is  not  taken.^ 

d.  Appeal  from  Subsequent  Orders — in  General. — So  an 
appeal  from  an  order  made  on  a  motion  in  a  cause  subsequent  to 
the  entry  of  final  judgment  or  decree,  brings  up  for  review  only 
the  propriety  of  the  order  and  not  of  the  original  decision.* 

New  Trial. — And  on  appeal  merely  from  an  order  denying  a  new 
trial,  error  apparent  on  the  face  of  the  judgment-roll  cannot  be 
reviewed.* 


1.  Cook  V.  McDonnell,  70  Wis.  329. 

2.  Cook  V.  McDonnell,  70  Wis.  329. 
Order. — A   party  therefore   who  has 

appealed  from  an  order  has  a  right  to 
have  his  appeal  determined  without 
regard  to  any  subsequent  correction  of 
such  order.  Kelly  v.  Chicago,  etc., 
R.  Co.,  70  Wis.  335. 

3.  Jenness  v.  Bowen,  77  Cal.  310; 
St.  Paul  Second  Nat.  Bank  v.  Larson, 
80  Wis.  469;  Leary  v.  Leary,  68  Wis. 
668;  Latimer  v.  Morrain,  43  Wis.  107; 
Weis  V.  Schorner,  53  Wis.  72;  Morris  v. 
Niles,  67  Wis.  341;  St.  Paul  Second 
Nat.  Bank  v.  Larson,  80  Wis.  473; 
Jean  v.  Hennessey,  74  Iowa  348. 

Motion  for  New  Trial. — Accordingly 
a  motion  for  a  new  trial  made  at  the 
term  subsequent  to  that  at  which  judg- 
ment was  rendered, cannot  be  reviewed 
on  appeal  from  the  judgment.  Leary 
V.  Leary,  68  Wis.  668. 

Motion  to  Vacate. — On  appeal  from  a 
judgment  an  order  denying  a  motion  to 
vacate  the  judgment  cannot  be  re- 
viewed, Jenness  v.  Bowen,  77  Cal. 
310. 

Setting  Aside  Default.  —  An  appeal 
from  an  order  setting  aside  a  default 
will  not  authorize  the  review  of  a  sub- 
sequent order  allowing  defendant  to 
plead  instead  of  demur.  Jean  v.  Hen- 
nessey, 74  Iowa  348. 

Order  to  Argue. — Thus  the  order  of 
an  inferior  appellate  court,  allowing  a 
case  to  be  argued  there  on  appeal  not- 
withstanding a  stipulation  by  appellant 
to  abide  by  the  decision  of  another 
case  affecting  the  appeal,  cannot  be 
reviewed  on  an  appeal  from  the  judg- 
ment. The  order  should  be  appealed 
from.  Tanziede  v.  Jumel,  138  N.  Y. 
431. 

Anterior  Judgment. — An  appeal  from 


a  judgment  on  the  merits  does  not  im- 
ply an  appeal  from  an  anterior  final 
judgment  which  disposed  definitively 
of  questions  passed  on  by  the  subse- 
quent judgment  rendered.  New  Or- 
leans V.  Crescent  City  R.  Co.,  41  La. 
Ann.  907. 

Decree  ProConfesso. — Where  on  over- 
ruling a  demurrer  to  a  bill  in  equity 
the  defendant  is  required  to  answer, 
but  fails  to  do  so,  and  a  decree /rf  con- 
fesso  is  entered  for  the  complainant, 
the  defendant  upon  the  appeal  can 
bring  before  the  appellate  court  only 
the  matter  in  the  record  which  trans- 
pired anterior  to  the  default.  De 
Cottes  V.  Jeffers,  7  Fla.  284. 

Interlocutory  Order. — An  appeal  from 
a  final  decree  only  does  not  bring  be- 
fore the  appellate  court  for  review  a 
question  which  has  been  definitively 
adjudicated  and  disposed  of  by  an  in- 
terlocutory order  or  decree  previous 
to  such  final  decree.  Mapes  v.  Coffin, 
5  Paige  (N.  Y.)  297. 

4.  Smith  V.  Brittenham,  88  111.  291; 
Campbell  v.  Jacobson,  44  111.  App. 
238. 

So  an  appeal  from  an  order  on 
further  directions,  or  an  appeal  from 
an  order  simply  in  execution  of  the 
original  decree,  will  not  bring  up  the 
original  decree  for  review.  Caldweli 
V.  Hodsden,  i  Lea  (Tenn.)  45. 

6.  In  r^  Westerfield's  Estate,  96  Cal. 
113;  Thompson  v.  Patterson,  54  Cal. 
543;  Hutton  V.  Reed,  25  Cal.  477. 

"  It  is  only  upon  appeal  from  the 
judgment  that  the  court  can  consider 
errors  apparent  on  a  judgment-roll,  or 
review  the  verdict  or  decision  of  a  case 
if  excepted  to  as  error  assigned  on  a 
statement  on  appeal."  Thompson  v. 
Patterson,  54  Cal.  543. 
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Judgment-roll. — Where  a  naked  appeal  is  taken  from  the  judg- 
ment only,  without  a  bill  of  exceptions  or  its  substitute,  the  judg- 
ment-roll only  can  be  examined.* 

Order  of  Sale. — Nor  is  the  correctness  of  a  decree  under  which  a 
sale  is  made  raised  by  an  appeal  from  an  order  of  sale  made  in 
pursuance  thereof.* 

Motion  to  Quash  Execution. — An  appeal  from  a  decision  on  a  motion 
to  quash  an  execution  does  not  bring  up  for  review  the  original 
judgment  upon  which  the  execution  has  been  issued.*     Nor  does 

murrer  from  the  files.  Jean  v.  Hen- 
nessy,  74  Iowa  349. 

Temporary  Injunction. — Nor  on  ap- 
peal from  an  order  granting  a  tem- 
porary injunction  will  the  court  decide 
on  the  question  of  title  of  property 
in  a  suit  properly  held  in  statu  quo 
thereby.  Huron  Waterworks  Co.  v. 
Huron  City  (S.  Dak.,  1893),  55  N.  W. 
Rep.  759. 

Costs. — So  the  errors  of  the  trial 
court  in  refusing  to  allow  a  party  costs 
cannot  be  reviewed  on  an  appeal  from 
an  order  denying  a  new  trial.  Steven- 
son V.  Smith,  28  Cal.  102. 

As  the  error  in  no  way  affects  the 
finding,  and  it  was  ground  for  a  new 
trial.     Stevenson  v.  Smith,  28  Cal.  102. 

2.  Benson  v.  Yellott,  76  Md.  159; 
Vickers  v.  Tracey,  22  Md.  199;  Porter 
V.  Askew,  II  Gill  &  J.  (Md.)  346; 
Newbold  v.  Wilkens,  66  Md.  5S6. 

On  appeal  from  an  order  refusing 
to  vacate  a  sale  under  a  decree,  the 
merits  of  the  original  decree  cannot 
be  examined.  Mann  v.  Jennings,  25 
Fla.  732;  Stribbling  v.  Hart,  20  Fla. 
235;  Lenfesty  v.  Coe,  26  Fla.  49. 

Motion  to  Set  Aside  judgment. — So  an 
appeal  from  an  order  made  on  a  mo- 
tion to  set  aside  a  judgment  or  decree 
brings  up  for  review  only  the  propriety 
of  the  order,  and  not  of  the  original 
decision.  Radge  v.  Berner,  30  111. 
App.  182;  National  Ins.  Co.  v.  Cham- 
ber of  Commerce,  69  111.  22. 

Order  for  Judgment. — The  merits  of 
the  judgment  will  not  be  reviewed  un- 
less an  appeal  be  also  taken  from  the 
order  for  judgment.  Townsend  v. 
Dull  (Super.  Ct.),  21  N.  Y.  Supp.  1135. 

Prior  Judgment. — An  appeal  from  a 
judgment  rendered  on  the  merits  of  a 
claim  as  allowed  to  stand  in  court 
does  not  bring  up  for  review  a  pre- 
vious judgment  dismissing  other 
parts  of  the  demand.  New  Orleans 
V.  Crescent  City  R.  Co.,  41  La.  Ann. 
904. 

3.  State  V.  Blair,  29  W.  Va.  474. 


1.  Harper  v.  Minor,  27  Cal.  107; 
Sharp  V.  Daugney,  33  Cal.  505;  Bach- 
elder  V.  Baker,  79  Cal.  266;  Clark  v. 
Baker,  6  Mont.  153;  Kleinschmidt  v. 
McAndrews,  4  Mont.  8;  Sherman  v. 
Higgins,  7  Mont.  479;  Barber  v.  Bris- 
coe, 8  Mont.  214;  O'Donnell  v.  Glenn, 
8  Mont.  248;  Grounds  v.  Ralph,  i  Ari- 
zona 228. 

Matters  which  are  not  brought  into 
the  record  by  a  bill  of  exceptions  or 
statement  on  appeal  cannot  therefore 
be  reviewed  on  such  appeal.  Sherman 
V.  Higgins,  7  Mont.  479;  Barber  v. 
Briscoe,  8  Mont.  214;  Kleinschmidt  v. 
McAndrews,  4  Mont.  28;  Granite  Mt. 
Min.  Co.  V.  Weinstein,  7  Mont. 
440. 

Mechanic's  Lien. — So  on  appeal  from 
the  judgment-roll  alone,  in  a  case 
affecting  a  mechanic's  lien,  the  court 
will  decide  no  questions  affecting  the 
lien,  but  will  afiirm  the  judgment. 
The  entire  case  must  be  brought  up. 
Link  V.  Bosse,  5  Wash.  491. 

Order  Denjring  New  Trial. — An  appeal 
from  an  order  denying  a  new  trial  does 
not  bring  up  the  question  of  the  in- 
sufficiency of  the  findings  to  support 
the  judgment.  Kirman  v.  Hennewill, 
93  Cal.  526;  Brison  v.  Brison,  90  Cal. 
323;  In  re  Doyle's  Estate,  73  Cal.  564; 
Martin  v.  Matfield,  49  Cal.  45. 

So  an  appeal  from  an  order  refusing 
a  new  trial  upon  the  ground  that  the 
verdict  was  contrary  to  law  and  evi- 
dence, does  not  bring  up  for  the  review 
of  the  Supreme  Court  any  error  of  the 
judge  in  refusing  instructions  asked 
for.     Smith  v.  Welch,  10  Wis.  91. 

Order  Setting  Aside  Default. — Where 
the  order  appealed  from  was  one  set- 
ting aside  a  judgment  by  default — 
held,  that  the  appellate  court  could 
not  consider  a  complaint  made  by  ap- 
pellant that  appellee  was  permitted  to 
file  a  demurrer  to  the  petition  after  the 
judgment  had  been  set  aside  instead  of 
an  answer  as  the  code  requires.  His 
remedy  was  to  move  to  strike  the  de- 
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an  appeal  from  the  judgment  carry  up  the  proceedings  and  judg- 
ment of  the  court  below,  quashing  or  refusing  to  quash  an  execu- 
tion issued  therein.* 

Prior  Order. — Nor  does  an  appeal  from  a  subsequent  order  in  a 
cause  bring  up  for  review  a  prior  order  therein  which  is  not  ap- 
pealed from.'^ 

e.  Collateral  Matter.s — in  GeneraL — Nor  does  an  appeal 
from  a  decision  bring  up  a  distinct  collateral  matter  which  has 
been  settled  below  to  the  satisfaction  of  the  parties  and  from 
which  no  appeal  has  been  taken.'  Proceedings  in  the  action  sub- 
sequent thereto,  and  before  the  return  is  made  on  appeal,  cannot 
be  reviewed  for  the  purpose  of  reversal  or  affirmance."*  But 
they  are  brought  up  for  the  purpose  of  informing  the  court  of 
any  subsequent  events  in  the  case  which  may  affect  the  deter- 
mination of  the  appeal.* 

Order  Denying  New  TriaL — So  an  appeal  from  a  judgment  does 
not  bring  up  an  order  denying  a  new  trial  from  which  no  appeal 
has  been  taken.® 

Nonappealable  Orders. — The  question  of  the  propriety  of  an  order 
from  which  no  appeal  can  be  taken  because  the  time  to  appeal 
has  expired  or  because  nonappealable  in  the  first  instance  can- 

1.  State   V.    Blair,   29  W.   Va.   474;  as  incidental  thereto  will  not  be  con- 

Leftwitch   v.    Stovall,    i    Wash.   (Va.)  sidered  where  they  may  not  arise   on 

303;  Moss  V.  Moss,  4  Hen.  &  M.  (Va.)  the  new  trial.  Gorman  Min.  Co.  v. 
293- 


2.  Bressler  z/.  Martin,  42  111.  App.361. 
Behearing. — As  an   appeal  from  an 

order   denying    a    rehearing.     Camp- 
bell V.  Jacobson,  44  111.  App.  238. 

Motion  to  Open  Default. — Or  from  an 
order  denying  an  application  to  open  a 
judgment  by  default.  National  Ins. 
Co.  V.  Chamber  of  Commerce,  69  111. 
22. 

3.  In  re  Evans'  Estate,  150  Pa.  St. 
212;  Patterson  v.  Arnold,  4  Coldw. 
(Tenn.)  369;  Caldwell  v.  Hodsden,  i 
Lea  (Tenn.)  47. 

Writ  Coram  Nobis. — So,  on  appeal 
from  a  petition  for  a  writ  of  error  co- 
ram nobis,  errors  of  law  arising  on  the 


Alexander,  2  S.  Dak.  557. 

Distribution  of  Assets. — An  appeal 
from  a  distribution  of  assets  in  the 
hands  of  an  executor  does  not  bring 
up  a  decision  of  a  probate  court  as- 
signing dowers.  In  re  Evans'  Estate, 
150  Pa.  St.  212. 

4.  German  Mut.  Farmers'  F.  Ins. 
Co.  V.  Decker,  74  Wis.  556. 

5.  German  Mut.  Farmers' F.  Ins.  Co. 
V.  Decker,  74  Wis.  556;  Grantier  v. 
Rosecranze,  27  Wis.  488;  Anderson  v, 
Coburn,  27  Wis.  558;  Alderson  v. 
White,  32  Wis.  308. 

Order  Denying  New  Trial. — Where  an 
appeal  is  taken  from  an  order  denying 
a  motion  for  a  new  trial,  no  questions 


record  of  the  original  decision  cannot     which   might   have   been   adjudicated 


be  reviewed.  Patterson  v.  Arnold,  4 
Coldw.  (Tenn.)  369. 

Dismissal. — And  on  appeal  from  an 
order  dismissing  an  action,  an  order  of 
the  court  changing  the  venue  cannot 
be  reviewed.  Smith  v.  Yager  (Iowa, 
1891),  50  N.  W.  Rep.  224. 

Incidental  Orders  not  Considered. — 
Thus  where  the  court  reverses  the 
judgment  of  the  court  below  in  its 
conclusions  of  law  appearing  by  the 
judgment-roll,  other  questions  arising 
on  appeal  from  orders  appealed  from 


thereon  can  be  raised  on  subsequent 
appeal  from  the  judgment.  Tilleny  z/. 
Wolverton,  54  Minn.  75;  Schlender  v. 
Corey,  30  Minn.  501;  Adamson  v. 
Sundby,  51  Minn.  460. 

Arising  Subsequent  to  Trial. — So  mat- 
ters arising  since  the  trial  in  the  lower 
court  cannot  be  considered  on  appeal 
from  the  decision  therein.  Luthe  v. 
Luthe,  12  Colo.  429. 

6.  Matthews  v.  Meyberg,  63  N.Y.  656; 
People  V.  Noonan  (Supreme  Ct.),  14 
N.  Y.  Supp.  521. 
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not  be  laised  indirectly  by  an  appeal  from  an  order  vacating  or 
refusing  to  vacate  it.* 

Costs. — An  appeal  from  a  final  decision  does  not  bring  up  the 
question  as  to  the  taxation  of  costs,  since  proceedings  on  the 
taxation  of  costs  constitute  no  part  of  the  judgment  roll.* 

/.  Interlocutory  Decree— Before  Final  Decision. — The  same 
principle  applies  to  an  interlocutory  decree.  An  appeal  therefrom 
brings  up  for  review  only  the  matters  upon  which  the  decision 
was  based  and  which  are  pertinent  thereto.' 

From  Final  Decision. — But  an  appeal  from  a  final  decision  brings 
up  all  interlocutory  orders  affecting  the  merits  of  the  controversy 
unless  a  statute  expressly  provides  otherwise;*  but  not  antecedent 


1.  Wilson's  appeal,  140  Pa.  St.  177; 
Brown  v.  Minnesota  Thresher  Mfg. 
Co..  44  Minn.,  322. 

2.  Hecta  Consolidated  Gold  Min.  Co. 
V.  O'Neill  (Supreme  Ct.),  22  N.  Y. 
Supp.  130. 

An  Order  Dismissing  an  Appeal  from  a 
justice's  court  may  be  reviewed  upon 
appeal  from  the  judgment  for  costs 
based  upon  such  dismissal.  Newman 
V.  Board,  74  Wis.  303. 

8.  Supreme  Sitting,  etc.,  v.  Baker, 
134  Ind.  293;  Steele  v.  Aspy,  128  Ind. 
367;  Naylor  v.  Sidener,  106  Ind.  179. 

On  appeal  from  an  interlocutory 
decision  the  appellate  court  has  be- 
fore it  only  so  much  of  the  case  as  the 
court  below  has  passed  upon.  Mad- 
den V.  Madden,  2  Leigh  (Va.)  377; 
Franklin  v.  Osgood,  14  Johns.  (N.  Y.) 

527. 

In  Chancery. — But  under  the  old 
chancery  practice  it  has  been  held 
that  the  whole  cause  may  be  finally 
determined  by  the  appellate  court,  if 
an  appeal  from  an  interlocutory  order 
brings  the  whole  merits  before  the 
court  and  they  were  passed  on  be- 
low. Atkinson  v.  Manks,  i  Cow.  (N. 
Y.)  691;  Wilson  V.  Troop,  2  Cow.  (N. 
Y.)  195;  Reid  v.  Vanderheyden,  5 
Cow.  (N.  Y.)  719;  Price  v.  Nesbit,  i 
Hill  Eq.  (S.  Car.)  445;  Betton  v.  Will- 
iams, 4  Fla.  II ;  Phelps  v.  Stewart,  17 
Md.  231. 

4.  Florida. — Betton  v.  Williams,  4 
Fla.  II. 

Maryland. — Phelps  v.  Stewart,  17 
Md.  231. 

Missouri. — Wirt  v.  Dinan,  44  Mo. 
App.  59S;  Curtis  V.  Settle,  7  Mo.  453; 
Alexander  v,  Haden,  3  Mo.  229;  Hack- 
ney V.  Williams,  3  Mo.  455;  Claflin  v. 
Hoover,  20 Mo.  App.  314;  Capital  City 
Bank  v.  Knox,  47  Mo.  App.  333;  Mc- 
Donald V.  Fist,  53  Mo.  343;  Kritzer  v. 


Smith,  21  Mo.  297;  Stevenson  v.  Rob- 
bins,  5  Mo.  18;  Livengood  v.  Shaw,  10 
Mo.  273;  Musgrove  v.  Mott,  90  Mo. 
107. 

New  Jersey. — Todd  v.  Pennington 
(N.  J.,  1891),  21  Atl.  Rep.  297;  Crane 
V.  DeCamp,  22  N.  J.  Eq.  614;  Decker 
V.  Ruckman,  28  N.  J.  Eq.  614;  Clair  v. 
Terhune,  35  N.  J.  Eq.  336. 

New  York. — Jacques  z/.  M.  E.  Church, 
17  Johns.  (N.  Y.)  548;  Atkinson  v. 
Manks,  i  Cow.  (N.  Y.)  691;  Wilson  v. 
Troup,  2  Cow.  (N.  Y.)  195;  Reid  v, 
Vanderheyden,  5  Cow.  (N.  Y.)  719. 

North  Carolina. — Sledge  v.  Blum,  63 
N.  Car.  374. 

South  Carolina. — Price  v.  Nesbit,  I 
Hill  Eq.  (S.  Car.)  445. 

United  States. — Central  Trust  Co.  v. 
Seasongood,  130  U.  S.  482. 

Bes  Adjudicata. — Where  an  interlocu- 
tory judgment  is  not  properly  brought 
before  the  court  for  review  on  appeal 
from  final  judgment,  all  rights  adjudi- 
cated therein  are  deemed  res  adjudi- 
cata, and  not  re-examinable.  Post  v, 
Simmons  (Supreme  Ct.),  9  N.  Y. 
Supp.  112. 

On  Demurrer. — So  a  decision  on  de- 
murrer may  be  reviewed  on  appeal 
from  final  judgment,  although  a  sepa- 
rate appeal  may  be  taken  by  statute. 
State  V.  St.  Croix  County,  83  Wis.  344; 
McCrady  v.  Jones,  36  S.  Car.  136; 
Hyatt  V.  McBurney,  17  S.  Car.  143; 
Lee  V.  Fowler,  19  S.  Car.  607. 

Where  Interlocutory  Matters  are  Ap- 
pealable.— Where  an  appeal  may  be 
taken  from  an  interlocutory  judgment, 
an  appeal  from  the  first  judgment 
brings  up  for  review  only  such  inter- 
locutory decisions  as  have  not  been 
separately  appealed  from.  Zunz  v. 
Heroy,  3  Misc.  Rep.  (N.  Y.)  613. 

In  McCall  v.  Moschowitz,  14  Daly 
(N.  Y.)  21,  it  was  held  that  an  appeal 


2  Encyc.  PI.  &  Pr. — 24. 
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or  contemporaneous  orders  having  no  effect  thereon.* 

g.  Question  of  Legal  Existence  of  Trial  Court — 
In  General. — The  legal  existence  of  a  trial  court  cannot  be  collater- 
ally raised  on  appeal  from  a  decision  rendered  by  it.*  The  question 
must  be  raised  in  a  direct  proceeding.' 

Void  Judgment. — But  an  appellate  court  may  dismiss"*  or  reverse* 


from  an  interlocutory  judgment  did 
not  bring  up  for  review  intermediate 
orders,  although  specified  in  the  notice 
of  appeal,  as  the  code  provision  al- 
lowed the  review  of  such  orders  only 
on  appeal  from  final  judgment.  See 
Final  Judgments ,  supra. 

What  Reviewable. — Upon  an  appeal 
from  an  interlocutory  decree  the  prin- 
ciples of  the  decree,  and  not  mere  in- 
formalities in  the  form  thereof,  are  the 
proper  subjects  for  consideration  in  the 
appellate  court.  Woodson  v.  Perkins, 
5  Gratt.  (Va.)  346. 

Upon  an  appeal  from  an  order  of  a 
vice-chancellor,  carrying  into  effect  a 
previous  interlocutory  order  which 
has  not  been  appealed  from,  the  appel- 
lant is  not  entitled  to  have  the  order 
appealed  from  reversed  upon  the 
ground  that  the  previous  order  not 
appealed  from  by  him  was  erroneous. 
Copus  V.   Kauffman,  8    Paige  (N.   Y.) 

583- 

Time. — Where  an  interlocutory  de- 
cision is  assignable  as  error  on  appeal 
from  final  judgment,  provided  no  sepa- 
rate appeal  is  taken  within  a  defined 
time,  it  may  be  brought  up  by  an  ap- 
peal from  the  final  judgment  at  any 
time  before  the  statutory  period  for 
appealing  therefrom  has  expired. 
Wadsworth  v.  Goree,  96  Ala.  227. 
But  where  an  interlocutory  decision 
may  be  reviewed  by  statute  on  ap- 
pealing therefrom  within  a  defined 
time,  an  appeal  from  the  final  judg- 
ment after  the  expiration  does  not 
bring  up  the  interlocutory  decision. 
Watson  V.  Sutro,  77  Gal.  609.  Contra 
in  South  Carolina,  McCrady  v.  Jones, 
36  S.  Car.  136. 

In  California  an  appeal  from  final 
judgment  brings  up  all  interlocutory 
<iecrees  from  which  a  separate  statu- 
tory appeal  cannot  be  taken.  Swain 
'V.  Burnette,  76  Gal.  300. 

Where  Separately  Appealable. — But 
although  an  appeal  may  be  taken 
from  interlocutory  decisions  by  statute, 
nevertheless  they  may  generally, 
where  no  separate  appeal  is  taken, 
be  reviewed  on  appeal  from  the  final 


judgment  in  the  cause,  unless  the 
policy  of  the  statute  forbids  it.  Bu- 
chanan V.  Berkshire  L.  Ins.  Co.,  96 
Ind.  510;  Hutchinson  v.  Michigan  City 
First  Nat.  Bank,  133  Ind.  271;  State  v. 
St.  Croix  County,  83  Wis.  344;  Moritz 
V.  Splitt,  55  Wis.  441. 

As  where  a  receiver  is  appointed 
and  no  separate  appeal  is  taken  as  the 
statute  allows.  Russell  v.  Merrifield, 
131  Ind.  148;  Hutchinson  v.  Michigan 
City  First  Nat.  Bank,  133  Ind.  271. 

Specification  on  Notice  of  Appeal. — 
Under  a  statute  allowing  an  interlocu- 
tory judgment  to  be  reviewed  on  ap- 
peal from  final  judgment  where  so 
specified  in  the  notice  of  appeal,  an 
order  overruling  a  demurrer  to  a  com- 
plaint is  brought  up  by  an  appeal 
from  a  final  judgment  entered  on  an 
order  for  judgment  on  defendant's 
failure  to  answer  over  within  a  defined 
time.  Keer  v.  Dildine  (Supreme  Ct.), 
15  N.  Y.  Supp.  58:  De  Silver  v.  Hol- 
den,  6  Civ.  Pro.  Rep.  (N.  Y.  Super. 
Ct.)  121;  Dick  V.  Levingston.  41  Hun 
(N.  Y.)  455;  Sheridan  v.  Sheridan 
Electric  Light  Co.,  38  Hun  (N.  Y.) 
396;  Smith  V.  Rathbun,  88  N.  Y.  660; 
Raynor  v.  Raynor,  94  N.'  Y.  248. 

But  where  the  application  for  final 
judgment  under  the  order  is  not  op- 
posed by  the  defendant,  the  judgment 
is  by  default  and  no  appeal  can  be 
taken.  Kerr  v.  Dildine  (Supreme 
Ct.),  15  N.  Y.  Supp.  58;  Flake  v.  Van 
Wagenen,  54  N.  Y.  25;  Innes  v.  Pur- 
cell,  58  N.  Y.  388;  Greenleaf  v.  Brook- 
lyn,  etc.,  R.  Co.,  37  Hun  (N.  Y.)  436. 

1.  Jeter  v.  Jeter,  36  Ala.  391 ;  Jacques 
V.  M.  E.  Church,  17  Johns.  (N.  Y.) 
559;  Wilson  V.  Troup,  2  Cow.  (N.  Y.) 
208;  Reid  V.  Vanderheyden,  5  Cow. 
(N.  Y.)  735;  Atkinson  v.  Manks,  I 
Cow.  (N.  Y.)  702. 

2.  State  V.  Searcy,  46  Mo.  App.  421; 
State  V.  Rich,  20  Mo.  393. 

3.  State  V.  Searcy,  46  Mo.  App.  421; 
State  V.  Rich,  20  Mo.  393.  See  Pre- 
sumptions  and  Objections,  infra. 

4.  Robinson  v.  Oceanic  Steam  Nav. 
Co.,  112  N.  Y.  315. 

5.  Miller  v.  Sunde,  i  N.  Dak.  i. 
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a  void  judgment  on  appeal,  although  the  point  is  not  raised  by 
counsel.* 

h.  Judgment  on  Pleadings. — The  only  question  raised  by 
an  appeal  from  a  judgment  directed  on  the  pleadings  is  whether 
the  answer  raised  any  issue  for  trial.    The  facts  cannot  be  reviewed.* 

Dismissal. — Where  an  appeal  is  sufficient  to  raise  a  point  of  law 
vesting  the  appellate  court  with  jurisdiction,  it  cannot  be  dis- 
missed on  the.  ground  that  it  should  have  been  taken  on  questions 
not  raised.' 

3,  Unnecessary  Q,uestions — in  General. — Nor  will  the  appellate 
court  review  or  adjudicate  questions  unnecessary  to  the  decision  of 
the  case.*  A  decision  on  such  points  is  mere  obiter  dicta,  not  bind- 
ing on  the  trial  court  when  the  case  is  sent  back  for  new  trial 
or  reversal,*  nor  upon  the  appellate  court  on  a  second  appeal  of 
the  same  case.® 

Detroit,  etc.,  R.  Co.,  78  Mich.  399; 
Marcott  v.  Marquette,  etc.,  R.  Co.,  47 
Mich.  5;  Pickrell  v.  Hiatt,  81  Iowa 
537;  Swails  v.  Cissna,  61  Iowa  693; 
McLenon  v.  Kansas  City,  etc.,  R.  Co., 
69  Iowa  320;  Miller  v.  Buena  Vista 
County,  68  Iowa  711. 

Thus  it  will  not  decide  whether  a 
revised  statute  authorizes  punitive 
damages  in  a  case  where  the  charge 
rightly  limits  the  damages  to  com- 
pensation for  pecuniary  injury  in- 
curred. Texas,  etc.,  R.  Co.  v.  Hall 
(Tex.,  1892),  19S.  W.  Rep.  121. 
.6.  Clark  v.  Hershey,  52  Ark.  473; 
Porter  v.  Doe,  10  Ark.  187;  Baxter  v. 
Brooks,  29  Ark.  185. 

6.  Clark  v.  Hershey,  52  Ark.  473; 
Barney  v.  Winona,  etc.,  R.  Co.,  117 
U.  S.  228.     See  Law  of  the  Case,  infra. 

So  the  appellate  court  will  not  de- 
cide a  case  against  a  party  on  the 
strength  of  a  remark  in  an  opinion 
when  the  case  was  before  the  court 
on  a  prior  appeal,  and  affecting  a 
question  not  involved  or  argued  at 
that  time  before  them.  Hughes  v. 
Detroit,  etc.,  R.  Co.,  78  Mich.  399; 
Marcott  v.  Marquette,  etc.,  R.  Co., 
47  Mich.  5. 

Iowa. — In  Iowa,  where  causes  in- 
volving less  than  one  hundred  dol- 
lars are  presented  for  hearing  in  the 
Supreme  Court  upon  questions  certi- 
fied by  the  judge  of  the  trial  court, 
only  questions  arising  upon  the  record 
will  be  considered;  and  the  Supreme 
Court  will  look  beyond  the  certificate 
to  see  if  the  questions  certified  are 
necessarily  involved  in  the  case. 
Pickrell  v.  Hiatt,  81  Iowa  537;  Swails 
V.  Cissna,  61   Iowa  693;    McLenon  v. 


1.  Miller  v.  Sunde,  i  N.  Dak.  i; 
Robinson  v.  Oceanic  Steam  Nav.  Co., 
112  N.  Y.  315;  Davidsburgh  v.  Knick- 
erbocker L.  Ins.  Co.,  90  N.  Y.  526. 

Appeal  from  Irreg^ilar  Order. — Where 
an  order  is  objected  to  on  account  of 
the  irregularities  in  the  papers  on 
which  it  is  based,  the  question  must 
first  be  raised  by  a  motion  to  the  court 
below  to  set  aside  the  order.  An  ap- 
peal from  the  original  order  does  not 
carry  up  such  objection.  Wooster  v. 
Bateman  (Super.  Ct.),  24  N.  Y.  Supp. 
113;    Bean  v.   Tonnelle,   24  Hun    (N. 

Y.)353- 

2.  East  River  Electric  Light  Co.  v. 
Clark  (C.  PL),  18  N.  Y.  Supp.  463. 

3.  Carlson  v.  Alameda  County  Su- 
perior Ct.,  70  Cal.  631;  Hall  v.  El  Do- 
rado County  Superior  Ct. ,  68  Cal.  24; 
Matthews  v.  Marin  County  Superior 
Ct.,  68  Cal.  638. 

So  where  an  appeal  may  be  taken 
from  a  justice's  court  on  questions  of 
law  and  fact,  the  appellate  court  cannot 
dismiss  the  appeal  on  the  ground  that 
it  is  not  properly  taken  from  the  ques- 
tion of  fact,  if  it  is  sufficient  to  raise 
the  question  of  law.  Carlson  v.  Ala- 
meda County  Superior  Ct.,  70  Cal. 
631. 

Order  Befosing  to  Vacate. — On  ap- 
peal from  an  order  of  a  court  refus- 
ing to  vacate  an  order  not  appealed 
from,  the  only  grounds  of  review  are 
whether  the  original  order  was  made 
on  proper  notice,  or  whether  there 
was  any  irregularity  of  practice  with 
reference  thereto.  Clapp  v.  Atter- 
bury,  57  N.  Y.  Super.  Ct.  Rep.  579. 

4.  Texas,  etc.,  R.  Co.  v.  Hall  (Tex. , 
1892),   19  S.  W.  Rep.  121;    Hughes  v. 
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Probate  Appeal. — Where  a  probate  appeal  does  not  bring  up  the 
cause,  the  question  of  the  propriety  and  validity  of  the  appeal  is 
alone  raised.* 

Confession  of  Errors. — Where  the  appellee  confesses  errors  and  con- 
sents to  a  reversal  of  the  judgment  or  decree,  the  appellate  court 
will  reverse  the  decision  accordingly,  but  will  not  determine  the 
extent  of  the  errors  confessed.* 

4.  Review  of  Reasons  Advanced  Below. — An  appellajie  court  may 
revise  a  decision  of  an  inferior  tribunal  upon  all  the  grounds  which 
the  record  properly  discloses.^  It  is  not  confined  to  a  considera- 
tion of  the  reasons  advanced  by  the  court  below.*  And  if  the 
judgment,  decision,  or  ruling  of  the  inferior  tribunal  is  correct  on 
any  legal  ground,  it  will  be  afifirmed  although  the  reasons  ad- 
vanced by  the  court  below  are  erroneous.* 


Kansas  City,  etc.,  R.  Co.,  69  Iowa 
320;  Miller  v.  Buena  Vista  County,  68 
Iowa  711. 

A  jurisdictional  certificate  of  the 
trial  court,  raising  questions  of  law  for 
the  appellate  court  respecting  a  coun- 
ter-claim, to  support  which  no  evidence 
was  introduced,  upon  direction  of  a 
verdict  for  plaintiff,  brings  up  only 
immaterial  questions,  and  the  appeal 
will  be  dismissed.  Parker  v.  Mi- 
chaels, 74  Iowa  209. 

1.  Gale  V.  Nickerson,  144  Mass.  417. 
See  as  to  the  effect  of  technical  appeal, 
writ  of  error,  and  code  appeal,  Effect  of 
Appeal,  supra. 

2.  Gray  v.  Pensacola  First  Nat. 
Bank,  31  Fla.  590. 

8.  State  V.  Cannon,  44  La.  Ann.  734; 
Kenner  v.  Creditors,  8  Martin,  N.  S. 
(La.)  51. 

"The  error  of  the  judge  aqua  for 
which  relief  is  sought  may  be  his 
failure  to  take  into  consideration  an 
objection  on  which  his  judgment  is 
silent."   State  r.  Cannon-,  44  La.  Ann. 

734- 

"  The  court  below  decides  a  cause 
on  whatever  point  it  deems  material. 
Our  duty  is  to  revise  its  judgment,  not 
the  grounds  upon  which  it  is  ren- 
dered." Kenner  v.  Creditors,  8  Mar- 
tin, N.  S.  (La.)  51. 

4.   Kauffman  v.  Maier,  94  Cal.  276. 

Appeal  from  Order. —  So  on  appeal 
from  an  order  the  appellate  court  is 
not  confined  to  the  grounds  specified 
therein  for  granting  it,  but  may  ex- 
amine the  entire  record  upon  which  it 
was  based,  as  an  appeal  from  an  order 
granting  or  denying  a  new  trial. 
Kauffman  v.  Maier,  94  Cal.  276. 


6.  Arkansas. — GibsonV.  Williams,  22 
Ark.  224. 

Colorado.  —  Wadsworlh  v.  Union 
Pac.  R.  Co.,  18  Colo.  600;  McDonald 
V.  McLeod,  3  Colo.  App.  344. 

Connecticut. — Atwood  v.  Partree,  56 
Conn.  80. 

Florida. — Smith  v.  Croom,  7  Fla. 
180. 

Georgia. —  Wallace  v.  Johnson,  88 
Ga.  68;  Whitehead  v.  Patterson,  88 
Ga.  748. 

Illinois. —  Christy  v.  Stafford,  123 
111.  463.. 

Louisiana. — Kenner  v.  Creditors,  8 
Martin,  N.  S.  (La.)  51;  State z/.  Cannon, 
44  La.  Ann.  734. 

Maryland.  —  EUicott  v.  Peterson,  4 
Md.  476;  Parker  v.  Sedwick,  4  Gill 
(Md.)3i8. 

Missouri. — Iron  Mt.  Bank  v.  Arm- 
strong, 92  Mo.  265;  Lovell  V.  Davis, 
52  Mo.  App.  342. 

New  York. — Hegewisch  v.  Silver,  23 
Civ.  Pro.  Rep.  (N.  Y.  Supreme  Ct.) 
41;  Gillespie  v.  Torrance,  4  Bosw.  (N. 
Y.)  36;  Hottsinger  v.  National  Com. 
Exch.  Bank,  6  Abb.  Pr.  N.  S.  (N.  Y. 
Super.  Ct.)292;  Scott  v.  Pilkington,  15 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  280; 
Monell  V.  Douglass,  3  Misc.  Rep.  (C. 
PI.)  252. 

Pennsylvania. — Com.  v.  Shirley,  152 
Pa.  St.  170. 

South  Carolina. — State  v.  Beaufort, 
(S.  Car.,  1893),  17  S.  E.  Rep.  355. 

Texas. — Scott  v.  Allen,  i  Tex.  508; 
Robinson  v.  Moore,  i  Tex.  Civ.  App. 

93. 

Washington. — Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  609. 

United  States. — Corning  z/.  Troy  Iron, 
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5.  On  Second  Appeal — a.  Law  of  the  Case. — Appellate  courts 
have  not  in  general  the  power  to  review  their  own  decisions  after 
the  time  for  rehearing  has  expired.*  The  exercise  of  such  a 
power  involves  original  jurisdiction,  and  appellate  courts  are  lim- 
ited to  the  review  of  the  judgments  of  inferior  tribunals.*  The 
doctrine  of  res  adjudicata  and  the  principles  upon  which  it  rests 
apply,  therefore,  to  appellate  judgments ;'  the  principles  and  ques- 


etc,  Factory,  15  How.  (U.  S.)  451; 
McClung  V.  Stillman,  6  Wheat.  (U. 
S.)6o3. 

Judgment  of  Dismissal. — So  although 
the  grounds  for  dismissing  the  action 
as  stated  in  the  findings  of  the  court 
are  not  sufficient  in  law,  yet  the  judg- 
ment of  dismissal  will  be  upheld 
where  the  record  discloses  other  facts 
which  show  as  a  matter  of  law  that 
the  plaintiff  is  not  entitled  in  any 
event  to  recover.  Wadsworth  v. 
Union  Pac.  R.  Co.,  18  Colo.  600. 

So  where  a  motion  to  dismiss  the 
complaint  was  made  upon  various 
grounds  and  denied,  and  then  addi- 
tional ground  for  dismissal  was  stated, 
and  the  motion  to  dismiss  argued  gen- 
erally without  any  limitation  and 
finally  granted — held,  that  the  motion 
was  not  necessarily  founded  upon  or 
limited  to  the  last-mentioned  grounds, 
and  therefore  if  any  of  the  grounds 
stated  were  well  taken  the  dismissal 
would  be  sustained.  Hegewisch  v. 
Silver,  23  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  41. 

Reversal. — And  accordingly  a  ground 
fatal  to  the  judgment  may  be  urged 
by  the  appellant  on  appeal,  although 
the  court  below  assigned  a  totally  dis- 
tinct reason  therefor.  Ward  v.  Craig, 
87  N.  Y.  550. 

1.  Klauber  v.  San  Diego  St.  Car 
Co.,  98  Cal.  105;  Table  Mt.  Tunnel  Co. 
V.  Stranahan,  21  Cal.  548;  Phelan  v. 
San  Francisco,  20  Cal.  39;  Lee  v. 
Stahl,  13  Colo.  174;  Union  Gold  Min. 
Co.  V.  Rocky  Mt.  Nat.  Bank,  2  Colo. 
266;  Davidson  v.  Dallas,  15  Colo.  75; 
Turner  v.  Staples,  86  Va.  300;  Camp- 
bell V.  Campbell,  22  Gratt.  (Va.)649; 
Washington  Bridge  Co.  v.  Stewart,  3 
How.  (U.  S.)4i3;  Roberti  v.  Cooper, 
20  How.  (U.  S.)  467;  West  V.  Doug- 
las, 145  111.  164;  Boone  v.  Shackleford, 
66  Mo.  497. 

"  The  '  law  of  the  case  '  is  a  phrase 
which  has  been  formulated  in  this 
state  to  give  expression  to  the  rule 
that  the  final  judgment  of  the  highest 
court   upon  a  question  of  law  arising 


between  the  parties  to  an  action  on  a 
given  state  of  facts,  establishes  the 
rights  of  the  parties  to  that  contro- 
versy, and  is  a  final  judgment  there- 
of, and  like  a  final  judgment  in  any 
other  case,  estops  the  parties  thereto 
from  afterwards  questioning  its  cor- 
rectness." Klauber  v.  San  Diego  St. 
Car  Co.,  98  Cal.  105. 

There  is  no  legal  mode,  unless  espe- 
cially provided  by  law,  by  means  of 
which  the  judgment  of  the  court  of 
last  resort  can  be  re-examined.  Wash- 
ington Bridge  Co.  v.  Stewart,  3  How. 
(U.  S.)  424;  Himely  v.  Rose,  5  Cranch 
(U.S.)3i4;  Martin  ^'.  Hunter,  i  Wheat. 
(U.  S.)  304.  But  see  On  Motion  for 
Rehearing,  infra. 

2.  In  Sibbald  v.  U.  S.,  12  Pet.  (U.  S.) 
488,  it  was  said:  "Appellate  power 
is  exercised  over  the  proceedings  of 
inferior  courts,  not  on  those  of  the 
appellate  court.  The  superior  court 
have  no  power  to  review  their  de- 
cision, whether  in  a  case  of  law  or  in 
equity." 

3.  Alabama. —  Stoudenmire  v.  De 
Bardelaben,  85  Ala.  85. 

California. — Thompson  v.  White,  76 
Cal.  381;  Phelan  v.  San  Francisco,  20 
Cal.  39;  Learned  v.  Castle,  78  Cal.  45; 
Eversdon  v.  Mayhew,  81  Cal.  i;  Klau- 
ber V.  San  Diego  St.  Car  Co.,  98  Cal. 
105;    Gwinn  v.  Hamilton,  75  Cal.  265. 

Illinois. — West  v.  Douglas,  145  111. 
164;  Whitesides  v.  Cook,  43  111.  App. 
183. 

Iowa. — Garnoe  v.  Windle,  76  Iowa 

239- 

Kentucky. — Baker  v.  Baker,  87  Ky. 
461. 

Louisiana.  —  Trounstine  v.  Ware, 
39  La.  Ann.  939;  Paland  v.  Chicago, 
etc.,  R.  Co.,  44  La.  Ann.  1003. 

Michigan.  —  Hickox  v.  Chicago,  etc., 
R.  Co.,  94  Mich.  237. 

Minnesota. — Peck  v.  McLean,  36 
Minn.  228;  Johnson  v.  Northwestern 
Telephone  Exch.  Co.,  54  Minn.  37; 
Tilleny  v.  Wolverton,  54  Minn.  75. 

Missouri. — Overall  v.  Ellis,  38  Mo. 
209;  Hayden  v.  Grillo,  42  Mo.  App.  i; 
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tions  adjudicated  on  an  appeal  are  binding,  and  will  not  be  re- 
viewed as  between  the  same  parties  and  their  privies  on  a  subse- 
quent appeal  in  the  same  cause.*     The  law  so  declared  controls 


Huck  V.  Erskine,  50  Mo.  116;  Cald- 
well V.  White,  77  Mo.  472;  Chouteau 
V.  Gibson,  76  Mo.  38;  Stevenson  57.  Ed- 
wards, 98  Mo.  628;  Chambers  v. 
Smith,  30  Mo.  156. 

Montana. —  Huntoon  v.  Lloyd,  8 
Mont.  283. 

Nexv  York. — In  re  Seebeck's  Estate 
(Supreme  Ct.),  21  N.  Y.  Supp.  1123; 
Van  Slooten  v.  Wheeler  (Supreme  Ct. ), 
21  N.  Y.  Supp.  329;  In  re  Nelson's 
Will  (Supreme  Ct.),  21  N.  Y.  Supp. 
1123;  White   V.   Wood  (Supreme  Ct.), 

21  N.  Y.  Supp.  1124;  Morss  v.  Burnes 
(Supreme  Ct.),  23  N.  Y.  Supp.  1144; 
Corn  V.  Rosenthal  (C.  PI.),  22  N.  Y. 
Supp.  700;  Metcalf  v.  Del  Valle  (Su- 
preme Ct.),  20  N.  Y.  Supp.  984;  Will- 
iams V.  Hays  (Supreme  Ct.),  20  N.  Y. 
Supp.  984;  Excelsior  Brick  Co.  v. 
Haverstraw  (Supreme  Ct.),  21  N.  Y. 
Supp.  99;  Cassagne  v.  Marvin  (Su- 
preme Ct.),  22  N.  Y.  Supp.  431. 

North  Carolina. — Bradsherz/.  Cheek, 
112  N.  Car.  838. 

South  Carolina. — Busby  v.  Mitchell, 
29  S.  Car.  447. 

Tennessee.  —  Battle  v.  Street,  85 
Tenn.  282. 

Texas. — Petri  v.  Fond  du  Lac  Nat. 
Bank,  84  Tex.  212;  Willis  v.  Smith,  72 
Tex.  565. 

Vermont. — Flint  v.  Johnson,  59  Vt. 
190. 

Virginia. — Campbell    v.    Campbell, 

22  Gratt.  (Va.)  649;  Stuart  v.  Preston, 
80  Va.  625;  Findley  v.  Trigg,  83  Va. 
539;  Frazier  v.  Frazier,  77  Va.  775. 

lyiscotisin.  —  Walker  v.  Daly,  84 
Wis.  322. 

United  States. — Washington  Bridge 
Co.  V.  Stewart,  3  How.  (U.  S.)  413; 
Himely  v.  Rose,  5  Cranch  (U.  S.)  314; 
In  re  Royall,  125  U.  S.  696. 

In  Stuart  v.  Preston,  80  Va.  626,  it 
was  said:  "The  rule  is  founded  upon 
the  absolute  and  obvious  necessity  for 
the  termination  of  controversies  as 
well  as  upon  the  finality  of  the  de- 
cisions of  the  appellate  court." 

Cross-appeaL  —  Where  an  appellee 
fails  to  take  a  cross-appeal,  he  is  not 
precluded,  on  appealing  from  an  ad- 
verse judgment  on  a  new  trial  ordered 
on  reversal  of  the  first  judgment,  from 
raising  the  question  which  he  might 
have  brought  up  on  the  prior  appeal  as 


a   cross-appellant.     Smith    v.   Bogen- 
schultz  (Ky.,  1892),  20  S.  W.  Rep.  390. 

New  Defendant. — The  entry  of  a  new 
defendant  into  the  case  on  the  second 
trial,  over  the  objection  of  the  plain- 
tiff, does  not  so  alter  the  case  as  to  en- 
able the  appellate  court  to  revise  its 
judgment  on  the  prior  appeal,  unless 
such  defendant  brings  new  elements 
into  the  case.  Forgerson  v.  Smith, 
104  Ind.  248. 

Where  Appellee  Differed. — A  ruling 
against  the  appellant  in  a  prior  and 
different  case  involving  the  same  ques- 
tion will  be  held  binding  in  a  subse- 
quent appeal,  although  the  appellees 
are  not  identical.  Callender  Insulat- 
ing, etc.,  Co.  V.  Badger,  33  111.  App. 
90;  Cohn  V.  Metropolitan  El.  R.  Co. 
(Supreme  Ct.),  18  N.  Y.  Supp.  935; 
Cavanaugh  v.  New  York  El.  R.  Co. 
(Supreme  Ct.),  16  N.  Y.  Supp.  947; 
Gasquet  v.  City  School  Directors  (La. 
1893),  12  So.  Rep.  506. 

1.  Alabama. — Maulden  v.  Armistead, 
30  Ala.  480;  Russell  v.  La  Roque,  13 
Ala.  151;  Huffman  v.  State,  30  Ala. 
532;  Price  V.  Price,  23  Ala.  609; 
Thomason  v.  Dill,  34  Ala.  177;  Good- 
man V.  Walker,  30  Ala.  482;  Bibb  v. 
Bibb,  79  Ala.  439. 

Arkansas.  —  Rector  v,  Danley,  14 
Ark.  307;  Vogel  v.  Little  Rock,  55 
Ark.  609;  Eureka  Springs  v.  Wood- 
ruff, 55  Ark.  616. 

California. — Klauber  v.  San  Diego 
St.  Car  Co.,  98  Cal.  105;  Polack  v. 
McGrath,  38  Cal.  666;  Mulford  v.  Es- 
tudillo,  32  Cal.  131;  Argenti  v.  Saw- 
yer, 32  Cal.  414;  Yates  v.  Smith,  40 
Cal.  662;  Clary  v.  Hoagland,  5  Cal. 
476;  Gunter  v.  Laffan,  7  Cal.  592; 
Whelan  v.  Brickell  (Cal.,  1893),  33 
Pac.  Rep.  396;  Brusie  v.  Gates,  96  Cal. 
265;  Paulson  V.  Numan,  64  Cal.  290; 
Page  V.  Fowler,  37  Cal.  100;  Dewey  v. 
Gray,  2  Cal.  377;  Johnson  v.  San 
Francisco  Sav.  Union,  75  Cal.  134. 

Florida. — Doyle  v.  Wade,  23  Fla. 
90;  Wilson  V.  Fridenberg,  21  Fla.  386. 

Illinois. — West  v.  Douglas,  145  111. 
164;  Smyth  V.  Neff,  123  111.  310;  New- 
berry w.  Blatchford,  106  111.  584;  Cham- 
paign County  V.  Reed,  106  111.  389; 
Loomis  V.  Cowen,  106  111.  660;  Tucker 
V.  People,  122  111.  583;  Miller  v.  Pence, 
131  111.  122;    Hough  V.  Harvey,  84  111. 
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308 ;  Johnson  v.  Von  Kettler,84  111.  315 ; 
Ogle  V.  Turpin,  8  III.  App.  453;  Keiser 
V.  Cox,  16  111.  App.  631;  Desplaines  z'. 
Poyer,  22  111.  App.  574;  Gardiner  v. 
Bunn,  24  111.  App.  627;  Green  v.  Spring- 
field, 130  111.  575 ;  Flower  v.  Brumbach, 
30  111.  App.  294;  Allemania  F.  Ins.  Co. 
V.  Peck,  33  111.  App.  548;  Semple  v. 
Anderson,  9  111.  546;  Kingsbury  v. 
Buckner,  70  111.  514;  Ogden  v.  Larra- 
bee,  70  111.  510;  Hollowbush  v.  Mc- 
Connel,  12  111.  203;  Chicago,  etc., 
R.  Co.  V.  People.  72  111.  82;  Cook  v. 
Norton,  61  111.  285;  Washburn,  etc., 
Mfg.  Co.  V.  Chicago  Galvanized  Wire 
Fence  Co.,  119  111.  30;  Shimp  v.  Cedar 
Rapids  Ins.  Co.,  26  111.  App.  254; 
Henning  v.  Eldridge,  146  111.  305; 
Ward  V.  Johnson,  5  111.  App.  30;  Ag- 
new  f.  Brail,  25  III.  App.  190. 

Indiana. — Hobson  v.  Doe,  4  Blackf. 
(Ind.)  4S7;  Lillie  v.  Trentman,  130 
Ind.  17;  McCormick  Harvesting 
Mach.  Co.  V.  Gray,  114  Ind.  340; 
Pittsburgh,  etc.,  R.  Co.  v.  Hixon,  no 
Ind.  225;  Forgerson  v.  Smith,  104  Ind. 
246;  Braden  v.  Graves,  85  Ind.  92; 
Hawley  v.  Smith,  45  Ind.  183;  Dodge 
V.  Gaylord,  53  Ind.  365;  Richmond  St. 
R.  Co.  V.  Reed,  83  Ind.  9;  McClaren 
V.  Indianapolis,  etc.,  R.  Co.,  83  Ind. 
324;  Bartholomew  County  f.  Jameson, 
86  Ind.  154;  Gerber  v.  Friday,  87  Ind. 
366;  Anderson  v.  Kramer,  93  Ind.  170; 
Jones  V.  Castor,  96  Ind.  307;  Johnson 
V.  Hosford,  no  Ind.  572;  Brown  v. 
Critchell  (Ind.,  1886),  5  West  Rep.  815; 
Gilbert  v.  Bakes,  106  Ind.  558;  Mason 
V.  Burk,  120  Ind.  404;  Hibbits  v.  Jack, 
97  Ind.  510:  Davis  v.  Krug,  95  Ind.  i; 
Willson  V.  Binford,  81  Ind.  588. 

Iowa. — Star  Wagon  Co.  v.  Swezy, 
63  Iowa  520;  Heffner  v.  Brownell,  75 
Iowa  341;  Adams  v.  Burlington,  etc., 
R.  Co.,  55  Iowa  94;  Clay  Dist.  Tp, 
V.  Buchanan  Ind.  Dist.,  69  Iowa  88; 
Raridan  v.  Central  Iowa  R.  Co.,  69 
Iowa  529;  Drake  v.  Chicago,  etc.,  R. 
Co.,  70  Iowa  59;  Browne  v.  Bilsland, 
83  Iowa  162. 

Kansas.  —  Norton  v.  Huntoon,  43 
Kan.  275. 

Kentucky.  —  Moss  v.  Rowland,  3 
Bush  (Ky.)  505;  Pearl  v.  Pitman  (Ky., 
1893),  22  S.  W.  Rep.  81;  Covington  v. 
Shinkle  (Ky.,  1892),  20  S.  W.  Rep. 
609. 

Louisiana. — Gasquet  v.  City  School 
Directors,  45  La.  Ann.  342;  Conery  v. 
New  Orleans  Water  Works  Co.,  42 
La.  Ann.  441;  Lacroix  v.  Menard,  7 
Martin.  N.  S.  (La.)  345;  State  v.  Judge, 


12  Rob.  (La.)  320;  Gillaspie  v.  Scott, 
32  La.  Ann.  767;  Demarais  v.  Police 
Board,  42  La.  Ann.  799;  Dupre  v.  Po- 
lice Board,  42  La.  Ann.  801. 

Maryland. — Cumberland  Coal,  etc., 
Co.  V.  Sherman,  20  Md.  117;  Thomp- 
son V.  Albert,  15  Md.  268;  Frisby  v. 
t'arkhurst,  29  Md.  58. 

^Massachusetts.  —  Booth  v.  Com.,  7 
Met.  (Mass.)  286. 

Michigan.  —  Hickox  v.  Chicago,  etc., 
R.  Co.,  94  Mich.  237;  Motz  v.  Detroit, 
18  Mich.  522. 

Aiissouri. — Gwin  v.  Waggoner,  116 
Mo.  143;  Hinck  v.  Erskine,  50  Mo. 
116;  Chambers  v.  Smith,  30  Mo.  156; 
Hayden  v.  Grillo,  42  Mo.  App.  i;  Ste- 
venson V.  Edwards,  98  Mo.  622; 
Murphy  v.  Murphy,  28  Mo.  App.  276; 
Thomas  v.  Hooker-Colville  Steam 
Pump  Co.,  28  Mo.  App.  563;  Bevis  v. 
Baltimore,  etc.,  R.  Co.,  30  Mo.  App. 
564;  Belch  V.  Miller,  37  Mo.  App.  628; 
Stump  V.  Hornback,  109  Mo.  277;  State 
V.  Givan,  75  Mo.  517;  Hombs  v.  Cor- 
bin,  34  Mo.  App.  393;  Metropolitan 
Bank  v.  Taylor,  62  Mo.  338;  Adair  v. 
Ownby,  75  Mo.  282;  Overrall  v,  Ellis, 
38  Mo.  208. 

Montana.  —  Palmer  v.  Murray,  8 
Mont.  175;  Davenport  f.  Kleinschmidt, 
8  Mont.  467. 

Nebraska.  —  Meyer  v.  Shamp,  26 
Neb.  729;  Leighton  v.  Stuart,  19  Neb. 
546;  Marion  v.  State,  20  Neb.  247;  Lane 
V.  Starkey,  20  Neb.  586. 

New  Jersey. — Haggerty  v.  Lee,  50 
N.  J.  Eq.  464;  Lehigh  Zinc,  etc.,  Co. 
V.  New  Jersey  Zinc,  etc.,  Co.  (N.  J., 
1893),  26  Atl.  Rep.  920. 

New  York.  — Strouse  v.  New  York 
El.  R.  Co.  (Supreme  Ct.),  18  N.  Y. 
Supp.  938;  Roosevelt  Hospital  v.  New 
York  El.  R.  Co.  (Supreme  Ct.),  18  N. 
Y.  Supp.  940;  Jones  v.  New  York  El. 
R.  Co.,  18  N.  Y.  Supp.  952;  Hirsch- 
berger  v.  Manhattan  R.  Co.  (Super. 
Ct.),  18  N.  Y.  Supp.  955;  Wilcox  V. 
Hawley,  31  N.  Y.  649;  Continental 
Nat.  Bank  v.  Koehler  (Supreme  Ct.), 
I  N.  Y.  Supp.  870;  Lacey  v.  Getman 
(Supreme  Ct.),  i  N.  Y.  Supp.  883; 
Oliwill  V.  Verdenhalven  (City  Ct.),  15 
N.  Y.  Supp.  94;  Hoosack  v.  Rogers, 
25  Wend.  (N.  Y.)  313;  Crosby  v.  Del- 
aware, etc..  Canal  Co.  (Supreme  Ct.), 
21  N.  Y.  Supp.  83;  Van  Slooten  v. 
Wheeler  (Supreme  Ct.),  21  N.  Y. 
Supp.  329;  Arnow  v.  Charles  (Su- 
preme Ct.),  21  N.  Y.  Supp.  195;  Ger- 
man V.  Oceanic  Steam  Nav.  Co. 
(Supreme   Ct.),  23   N.  Y.   Supp.  1145; 
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Holmes  v.  Jones  (Supreme  Ct.),  23  N. 
Y.  Supp.  631;  Corn  v.  Rosenthal,  3 
Misc.  Rep.  (N.  Y.  C.  PI.)  72;  Taend- 
sticksfabricke  Aktiebolaget  Vulcan  v. 
Meyers  (Supreme  Ct.),  19  N.  Y.  Supp. 
1000. 

North  Carolina. — Warden  v.  McKin- 
non,  99  N.  Car.  251;  Roan  Mt.  Iron, 
etc.,  Co.  V.  Edwards,  iii  N.  Car.  500; 
Bryan  v.  Alexander,  iii  N.  Car. 
142. 

Ohio. — Stiver  v.  Stiver,  3  Ohio 
18. 

Oregon.  —  Portland  Trust  Co.  v. 
Coulter,  23  Oregon  131;  Powell  v. 
Dayton,  etc.,  R.  Co.,-  14  Oregon  22; 
Appelgate  v.  Dowell,  17  Oregon  299; 
Budd  V.  Multnomah  St.  R.  Co.,  15 
Oregon  404;  Bloomfield  v.  Buchanan, 
14  Oregon  181. 

South  Carolina. — Ellis  v.  Sanders, 
34  S.  Car.  236;  Kibler  v.  Bridges,  5  S. 
Car.  335. 

Tennessee. — Collins  v.  North  British, 
etc.,  Ins.  Co.,  91  Tenn.  432;  Grommes 
V.  Theime,  13  Lea  (Tenn.)  320;  Mur- 
dock  V.  Gaskill,  8  Baxt.  (Tenn.)  22; 
Jameson  v.  McCoy,  5  Heisk.  (Tenn.) 
108. 

Texas. — Adams  v.  Fisher,  75  Tex. 
657;  Galveston  County  v.  Galveston 
Gas  Co.,  72  Tex.  509;  Willis  v.  Smith, 
72  Tex.  565. 

Virginia. — Alexandria  Sav.  Inst.  v. 
McVeigh,  84  Va.  41;  Frazier  v.  Fra- 
zier,  77  Va.  783;  White  v.  Atkinson,  2 
Call  (Va.)  376;  Price  v.  Campbell,  5 
Call  (Va.)  115;  Virginia  Bank  v. 
Craig,  6  Leigh  (Va.)  399;  Griffin  v. 
Cunningham,  20  Gratt.  (Va.)3i;  Camp- 
bell V.  Campbell,  22  Gratt.  (Va.)67i; 
New  L.  Ins.  Co.  v.  Clemmitt,  77  Va. 
366;  Effinger  v.  Kenney,  79  Va.  551; 
Towner  v.  Lane,  9  Leigh  (Va.)  262. 

Washington. — Ladouceurz/.  Northern 
Pac.  R.  Co.,  5  Wash.  356. 

Wisconsin. — Parker  v.  Pomeroy,  2 
Wis.  112;  McLennan  v.  Prentice,  85 
Wis.  427. 

United  States. — The  Lady  Pike,  96 
U.  S.  461;  Whyte  v.  Gibbes,  20  How. 
(U.  S.)  542;  Noonan  v.  Bradley,  12 
Wall.  (U.  S.)  129;  Tyler  z/.  Maguire,  17 
Wall.  (U.  S.)283;  Skellern  v.  Mays,  6 
Cranch  (U.  S.)267;  Himely  v.  Rose,  5 
Cranch  (U.  S.)  314;  Martin  v.  Hunter, 
I  Wheat.  (U.  S.)  304;  Browder  v.  Mc- 
Arthur,  7  Wheat.  (U.  S.)  58;  The  Santa 
Maria,  10  Wheat.  (U.  S.)  442;  Sibbald 
V.  U.  S.,  12  Pet.  (U.  *S.)  492;  Corning 
V.  Troy  Iron,  etc..  Factory  Co.,  15 
How.  (U.   S.)  451;  Sizer  z/.  Many,   16 


How.  (U.  S.)98;  Campbell  v.  Rankin, 
99  U.  S.  261;  Roberts  v.  Cooper,  20 
How.  (U.  S.)467. 

The  Kule  Restated. — In  Semple  v.  An- 
derson, 9  111.  546,  it  was  said:  "When 
a  case  has  once  been  decided  on  its 
merits,  and  the  same  cause  shall  at  a 
subsequent  time  be  brought  before  the 
same  tribunal,  the  court  will  not  go 
behind  its  former  adjudications,  even 
though  it  shall  appear  upon  the  record 
that  the  courts  acted  without  jurisdic- 
tion; that  a  superior  court  cannot  re- 
view or  reverse  its  own  decision  sol- 
emnly made." 

In  Stacey  v.  Vermont  Cent.  R.  Co. ,  32 
Vt.  552,  the  court,  by  Pierpont,  J., 
said:  "The  rule  has  been  long  estab- 
lished in  this  state,  often  declared 
from  the  bench,  and  we  believe  uni- 
formly adhered  to,  that  in  the  same 
cause  this  court  will  not  reverse  or 
revise  their  former  decisions." 

"When  the  law  governing  a  case 
has  been  once  declared  by  the  opinion 
of  the  appellate  court,  on  a  direct  ap- 
peal or  writ  of  error,  such  opinion,  on 
the  retrial  of  the  same  cause  upon  the 
same  state  of  facts,  is  higher  author- 
ity than  the  rule  of  stare  decisis.  It  is 
generally  regarded  as  res  adjudicata." 
Lee  V.  Stahl,  13  Colo.  174. 

Question  of  Jurisdiction. — In  Wash- 
ington Bridge  Co.  v.  Stewart,  3  How. 
(U.  S.)4i3,  the  Supreme  Court  of  the 
United  States  held  the  rule  applicable, 
although  the  question  of  the  jurisdic- 
tion of  the  court  to  try  the  first  appeal 
was  the  point  involved. 

Title  in  Ejectment. — So  where  on  ap- 
peal in  an  ejectment  case  the  Court  of 
Appeals  held  that  plaintiff  did  not  show 
sufficient  facts  to  sustain  her  title,  and 
directed  a  new  trial,  at  which  the  trial 
court  dismissed  the  plaintiff's  com- 
plaint because  no  new  evidence  of  ti- 
tle was  adduced — held,  not  reviewable 
on  appeal.  Sanger  z/.  Merritt  (Supreme 
Ct.),  15  N.  Y.  Supp.  511. 

Qnestion  of  Procedure. — Where  it  was 
decided  on  appeal  from  a  demurrer  in 
equity  that  the  suit  therein  had  been 
properly  begun,  it  was  held  that  the 
same  questions  could  not  be  raised  on 
appeal  from  the  final  decision.  Col- 
lins V.  North  British,  etc.,  Ins.  Co.,  91 
Tenn.  432. 

Findings  of  Fact. — On  an  equity  ap- 
peal the  findings  of  fact  by  the  appel- 
late court  are  conclusive  on  appeal 
from  subsequent  proceedings  in  the 
same  cause,  the  evidence  being  iden- 
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all  further  proceedings  in  the  cause  until  the  termination.* 


tical.  In  re  Meeker's  Estate,  45  Mo. 
App.  193. 

Sufficiency  of  Complaint. — Thus  a  com- 
plaint held  good  on  a  former  appeal 
cannot  be  again  questioned  on  a  second 
appeal  in  the  same  case.  Mason  v. 
Burk,  120  Ind.  404;  Cleveland,  etc., 
R.  Co.,  V.  Wynant,  134  Ind.  681. 

Validity  of  Counterclaim. — Where  on 
a  former  appeal  of  the  same  cause  a 
paragraph  of  a  counterclaim  was  held 
suflScient,  and  the  pleadings  were  un- 
amended on  second  trial,  such  ruling 
becomes  the  law  of  the  case  on  that 
point,  and  a  general  demurrer  to  the 
counterclaim  on  the  second  trial  was 
held  to  be  necessarily  overruled  in  ac- 
cordance therewith.  McCormick  Har- 
vesting Mach.  Co.  V.  Gray,  114  Ind. 
340. 

Pleadings  Generally. — And  generally 
where  a  pleading  has  been  passed 
upon  by  the  court  of  last  resort,  the 
ruling  will  be  adhered  to  on  a  second 
appeal,  unless  the  same  has  been 
amended  so  as  to  materially  change 
the  declaration.  Lillie  v.  Trentman, 
130  Ind.  17;  Logansport  v.  Humphrey, 
106  Ind.  146;  Richmond  St.  R.  Co.  v. 
Reed,  83  Ind.  9. 

Effect  of  Contract. — A  decision  on  ap- 
peal establishing  the  legal  effect  of  an 
agreement,  with  references  to  rights 
asserted  under  it,  cannot  be  modi- 
fied on  a  second  appeal  of  the  same 
cause.  Sharpstein  v.  Friedlander,  63 
Cal.  78;  Kane  v.  Rippey,  22  Oregon 
299. 

Conclusion  of  Law. — Where  the  ques- 
tion of  whether  the  conclusions  of  law 
were  justified  by  the  findings  of  fact  is 
raised  on  appeal  from  an  order  deny- 
ing a  new  trial,  it  cannot  be  raised  on 
appeal  from  the  judgment.  Tilleny 
V.  Wolverton,  54  Minn.  75. 

The  same  rule  obtains  where  the 
order  is  affirmed  under  rules  of  court 
for  failure  to  comply  with  procedure. 
Schleuder  v.  Corey,  30  Minn.  501. 

Construction  of  Will. — So  where  a 
construction  of  a  will,  made  by  a 
lower  court,  is  approved  on  first  ap- 
peal, the  appellate  court  will  not  re- 
examine its  approval  on  second  appeal. 
Hawthorne  v.  Beckwith,  89  Va.  786. 

Parties  Concluded. — Where  one  or 
more  sue  in  equity  for  the  common 
benefit  of  others  having  the  same 
general  interest,  all  are  concluded  on 
the  first  appeal,  although  not  techni- 


cally parties.  Hawthorne  v.  Beck- 
with, 89  Va.  786. 

Validity  of  Attachment. — Where  the 
testimony  of  a  constable  as  to  what  he 
did  to  eflfect  an  alleged  attachment 
was  substantially  the  same  as  on  the 
former  trial,  and  on  the  former  appeal 
the  testimony  was  held  to  be  insuffi- 
cient to  prove  notice  of  the  attach- 
ment to  the  occupant  of  the  land,  it 
was  held  conclusively  insufficient  on 
the  second  trial.  Brusie  v.  Gates,  96 
Cal.  268. 

Constitutionality  of  Assessment  Ordi- 
nance.— So  where  the  question  of  the 
constitutionality  of  an  ordinance  for 
the  levy  of  a  special  tax  to  improve 
certain  streets  is  necessarily  involved 
on  a  prior  appeal  of  the  same  case,  it 
will  be  conclusive  on  the  subsequent 
appeal.  Green  v.  Springfield,  130  111. 
515- 

Sufficiency  of  Evidence. — Where  the 
sufficiency  or  insufficiency  of  evidence 
to  support  an  issue  has  once  been  de- 
termined on  appeal  of  a  cause,  that 
determination  is  conclusive  on  a  sub- 
sequent appeal  of  the  same  cause, 
where  the  evidence  is  substantially 
the  same.  Leeserz',  Boekhoff,  38  Mo. 
App.  445. 

So  where  new  evidence  intro- 
duced on  the  second  trial  does  not 
change  the  substantial  features  or 
merits  of  the  controversy,  the  conclu- 
sions reached  on  the  first  appeal  will 
be  held  conclusive.  McFarland  v. 
Washburn,  26  111.  App.  355. 

1.  California. — Donner  v.  Palmer, 
51  Cal.  629;  Russell  v.  Harris,  44  Cal. 
489;  Page  V.  Fowler,  37  Cal.  100;  Carr 
V.  Quigley  (Cal.,  1887),  18  Pac.  Rep.  9. 

Colorado. — Routt  v.  Greenwood  Cem- 
etery Land  Co.,  18  Colo.  132. 

Illinois. — Norton  v.  Moshier,  114 
111.  146. 

Indiana. — McClure  v.  Raben,  133 
Ind.  507. 

Iowa. — Lombard  v.  Gregory  (Iowa, 
1893),  55  N.  W.  Rep.  471;  Windsor  v. 
Cobb,  74  Iowa  709. 

Michigan. — Damon  v.  De  Bar,  95 
Mich.  594. 

Missouri. — Little  v.  McAdaras,  38 
Mo.  App.  181;  Lackland  v.  Smith,  75 
Mo.  307;  Hickman  v.  Link,  116  Mo. 
123. 

Nebraska, — Hiattw.  Brooks,  17  Neb. 
33;  Meyer  v.  Shamp,  26  Neb.  729; 
Lane  v>  Starkey,  20  Neb.  586. 
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b.  Subsequent  Proceedings  in  the  Trial  Court. — It 
follows  that  where  a  cause  is  remanded  to  the  trial  court  for 
further  proceedings,  they  must  be  had  in  accordance  with  the 
opinion  or  the  direction  of  the  appellate  court,*  and  where  so 
taken  they  will  not  be  reviewed  on  appeal.*     A  second  appeal 


New  York. — Hannay  v.  Zerban,  i 
Misc.  Rep.  (N.  Y.  C.  PI.)  329;  Rose  v. 
Hawley  (Supreme  Ct.),  23  N.  Y.  Supp. 
373;  Crystal  v.  Troy,  etc.,  R.  Co.  (Su- 
preme Ct.),  23  N.  Y.  Supp.  1136;  Mil- 
bank  V.  Jones  (Super.  Ct.),  22  N.  Y. 
Supp.  525;  New  York  Nat.  Park  Bank 
V.  Haas  (Supreme  Ct.),  20  N.  Y.  Supp. 
767;  Oceanic  Steam  Nav.  Co.  v.  Com- 
pania  Transatlantica  Espanola  (Super. 
Ct.),  23  N.  Y.  Supp.  1163. 

South  Dakota.  —  Plymouth  County 
Bank  v.  Gilman  (S.  Dak.,  1892),  52  N, 
W.  Rep.  869. 

Virginia. — Carter  v.  Hough,  89  Va. 

503. 

United  States. — vEtna  L.  Ins.  Co.  v. 
Pleasant  Tp.,  53  Fed.  Rep.  214. 

Construction  of  Statutes— Alabama. — 
The  code  provision  (Code  Alabama, 
1886,  §683)  which  requires  that  "the 
Supreme  Court,  in  deciding  each  case 
where  there  is  a  conflict  between  its 
existing  opinion  and  any  former  rul- 
ing in  the  case,  must  be  gover.ned  by 
what,  in  its  opinion  at  that  time,  is 
law,  without  any  regard  to  such  for- 
mer ruling  of  the  law  by  it,"  applies 
only  to  subsequent  appeals  in  the  same 
cause  bringing  up  the  same  question, 
and  has  no  application  where  a  final 
decree  on  appeal  has  been  affirmed, 
the  term  of  the  court  has  expired, 
and  more  than  one  year  has  elapsed 
from  the  rendition  of  such  decree  be- 
fore the  second  appeal  is  sued  out  by 
the  same  appellant  from  a  subsequent 
decree,  merely  adjusting  matters  of 
account  enabling  appellant  to  obtain 
his  rights  under  the  first  decree.  The 
court  will  not  revise  the  prior  de- 
cisions on  such  appeal.  Stoudenmire 
V.  DeBardelaben,  85  Ala.  85. 

Although  such  a  statute  applies  in 
terms  to  the  appellate  court  only,  yet 
if  the  trial  court  departs  from  the 
court's  prior  ruling  on  appeal  in  its 
further  proceedings  in  the  same  cause 
after  its  remand,  the  appellate  court 
will  not  review  its  decisions  if  deemed 
correct.   Moulton  v.  Reid,  54  Ala.  320. 

1.  State  V.  Newkirk,  49  Mo.  472; 
Hayden  v.  Grillo,  42  Mo.  App.  3; 
Chuteau  v.   Allen,    70   Mo.   290;    Dil- 


worth  V.  Curts,  139  111.  508;  Ogden  v. 
Larrabee,  70  111.  513;  Smyth  v.  Nefif, 
123  111.  315;  Davidson  v.  Dallas,  15 
Cal.  75;  Robertson  v.  Coates,  i  Tex. 
Civ.  App.  672. 

An  opinion  of  an  appellate  court  re- 
manding a  cause  is  in  effect  a  man- 
date to  the  court  below  to  follow  the 
direction  of  the  opinion  on  the  new 
trial.     Davidson  v.  Dallas,  15  Cal.  75. 

Exception. — "It  may  be  true  that 
appellate  tribunals  may  sometimes 
render  decisions  so  obviously  wrong  as 
that  other  courts,  of  lower  rank,  will 
be  justified  in  disregarding  them  upon 
other  trials  of  the  same  cases.  Such 
cases,  however,  are  exceptional  and 
of  rare  occurrence."  Robertson  v. 
Coates,  I  Tex.  Civ.  App.  672. 

2.  Teichman  Commission  Co.  v. 
American  Bank,  35  Mo.  App.  472;  Lane 
V.  Chicago,  etc.,  R.  Co.,  35  Mo.  App. 
567;  Stump  V.  Hornback,  109  Mo.  272; 
Redpath  v.  Lawrence,  48  Mo.  App. 
427;  Rimel  v.  Hays,  32  Mo.  App.  177; 
Conery  v.  New  Orleans  Water  Works 
Co.,  42  La.  Ann.  441;  Paland  v.  Chi- 
cago, etc.,  R.  Co.,  44  La.  Ann.  1003; 
Aspen  Min.,  etc.,  Co.  v.  Billings,  150 
U.  S.  31;  Stewart  v.  Salamon,  97  U.  S. 
361;  Humphrey  v.  Baker,  103  U.  S. 
736;  Texas,  etc.,  R.  Co.  v.  Anderson, 
149  U.  S.  237;  Venard  v.  Green,  4 
Utah  458. 

Question  on  Second  Appeal. — The  only 
question  on  appeal  is  whether  the 
trial  court  has  conformed  its  further 
proceedings  to  the  directions  of  the 
appellate  court  remanding  the  cause. 
Stump  V.  Hornback.  log  Mo.  272; 
Reese  v.  Smyth,  95  N.  Y.  645;  Mad- 
dock  V.  Van  Kleeck,  49  N.  Y.  Super. 
Ct.  496;  Lyons  v.  Chamberlin,  25  Hun 
(N.  Y.)  49;  Piper  v.  Van  Buren,  27 
Hun  (N.  Y.)  384;  Patterson  v.  Mc- 
Cunn,  38  Hun  (N.  Y.)  531;  Mapes  v. 
Coffin,  5  Paige  (N.  Y.)  297;  Sands  v. 
Codwise,  4  Johns.  (N.  Y.)  536. 

So  where  a  case  is  retried  in  accord- 
ance with  the  opinions  remanding  it, 
the  action  of  the  trial  court  in  con- 
forming the  trial  to  the  directions  of 
the  appellate  court  cannot  be  reviewed. 
Teichman  Commission   Co.   v.  Amer- 
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brings  before  the  appellate  court  only  the  proceedings  subse- 
quent to  the  issuance  of  the  mandate.* 

c.  Error  in  Prior  Decision — in  General. — As  the  appellate 
court  has  no  jurisdiction  to  review  its  prior  decision,  manifest  er- 
rors therein  do  not  warrant  a  re-examination.*  The  law  as  de- 
clared on  the  first  appeal  is  the  controlling  principle  of  the  case 
on  the  second  appeal,  although  in  the  interim  it  has  been  over- 
ruled as  erroneous  in  another  cause.' 

Nature  of  Forum. — The  rule  applies  with  equal  validity  to  final  de- 
cisions at  law  or  in  equity,"*  and  to  af^rmations  by  a  divided 
court.*  A  change  in  the  membership  of  the  court  is  no  ground 
for  a  re-examination  of  its  prior  opinion.® 

Extent  of  the  Principle. — The  rule  obtains  only  where  the  record 
presents  the  same  matters  of  fact  or  law  upon  which  the  prior 
decision  was  based.''  Where  a  differenc  state  of  facts  is  presented 
the  law  applicable  to  them  will  be  reVicwed,*  and  the  court  may 


ican  Bank,  35  Mo.  App.  472;  Lane  v. 
Chicago,   etc.,    R.    Co.,    35   Mo.    App. 

567. 

So  where  the  action  of  the  trial 
court  in  excluding  evidence  on  a  new 
trial  is  in  conformity  with  the  opinion 
of  the  appellate  court  on  a  former  ap- 
peal of  the  same  cause,  the  questions 
will  not  be  reviewed.  Redpath  v. 
Lawrence,  48  Mo.  App.  427. 

1.  Ogle  V.  Turpin,  8  111.  App.  455; 
Kingsbury  v.  Buckner,  70  111.  514; 
Sizer  v.  Many,  16  How.  (U.  S.)  98; 
Browder  v.  McArthur,  7  Wheat.  (U. 
S.)  58;  The  Santa  Maria,  10  Wheat.  (U. 
S.)442;  Sibbald  v.  U.  S..  12  Pet.  (U. 
S.)  492;  Fortenberry  v.  Frazier,  5  Ark. 
200.  See  Proceedings  Subsequent  to 
Judgment ,  infra. 

2.  Chicago,  etc.,  R.  Co.  v.  Hoyt,  44 
111.  App.  54;  Hawley  v.  Smith,  45 
Ind.  183. 

3.  Phenix  Ins.  Co.  v.  Pickel,  3  Ind. 
App.  332;  Caldwell  v.  White,  77  Mo. 
472. 

Missouri.  —  In  Missouri,  under  Ses- 
sions Acts  of  1883,  §  6,  declaring 
that  "the  last  previous  rulings  of  the 
Supreme  Court  on  any  question  of 
law  or  equity  shall  in  all  cases  be 
controlling  authority  in  said  courts  of 
appeal,"  the  courts  of  appeal  are 
bound  to  follow  the  last  decision  of  the 
Supreme  Court  on  the  same  points,  al- 
though it  differs  from  the  ruling  of  the 
Court  of  Appeals  on  a  prior  appeal  in 
the  same  case,  and  was  rendered  in  an 
entirely  different  cause. 

Motion  to  Strike. — So  in  Walker  v. 
Heller,  104  Ind.  327,  it  was  held  that 


where  a  party  perfects  an  appeal,  in 
conformity  to  the  judicial  construction 
of  a  statute  as  laid  down  by  the  Su- 
preme Court,  a  ruling  denying  a  motion 
to  strike  the  cause  from  the  docket  is 
the  law  of  the  case,  and  will  require 
the  denial  of  a  subsequent  motion  to 
dismiss  on  the  same  ground,  based 
upon  a  later  decision  judging  the 
prior  decision  erroneous. 

Determination  of  Distinct  Grounds. — 
An  opinion  of  the  appellate  court  de- 
termining the  case  upon  two  distinct 
and  sufficient  grounds  is  to  be  treated, 
when  cited  by  authority  or  decisions, 
upon  both  grounds,  not  as  dictum  on 
either.  Corn  v.  Rosenthal,  3  Misc. 
Rep.  (N.  Y.  C.  PI.)  72;  Hannay  v. 
Zerban,  i  Misc.  Rep.  (N.  Y.  C.  PI.) 
330;  Bates  V.  Taylor,  87  Tenn.  319. 

4.  Sibbald  v.  U.  S.,  12  Pet.  (U.  S.) 
492. 

The  fact  that  the  second  appeal  is 
from  a  proceeding  in  equity,  while  the 
first  appellate  decision  was  rendered 
in  a  case  at  law,  does  not  affect  the 
rule.  Portland  Trust  Co.  v.  Coulter, 
23  Oregon  131. 

5.  Washington  Bridge  Co.  v.  Stew- 
art, 3  How.  (U.  S.)  413. 

6.  Ten  Eyck  v.  V^hitbeck,  69  Hun 
(N.  Y.)  450. 

7.  Dodge  V.  Gaylord,  53  Ind.  365; 
Frazier  v.  Frazier,  77  Va.  783. 

8.  Dodge  V.  Gaylord,  53  Ind.  365; 
Pressley  v.  Lamb,  105  Ind.  171;  El- 
ston  V.  Kennicott,  52  111.  272;  Lane  v. 
Starkey,  20  Neb.  586;  Bloomfield  v. 
Buchanan,  14  Oregon  181;  Frazier  v. 
Frazier,  77  Va.  783;  Plymouth  County 
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examine  the  prior  record  on  appeal  to  determine  whether  the 
case  presented  is  identical.* 

Implied  Adjudication. — The  principle  of  res  adjudtcata  on  a  second 
appeal  of  the  same  cause  applies  to  all  questions  which  might 
have  been  decided  as  materially  involved  in  the  cause,  whether 
actually  decided  or  not.* 

Who  is  Bound. — It  is  binding  on  parties  to  the  cause  and  those 
in  privity  with  them.'  The  introduction  of  a  new  party  de- 
fendant on  retrial  of  the  cause  does  not  change  the  validity  or 
extent  of  the  rule.* 


V.  Oilman  (S.  Dak.,   1892),   52  N.  W. 
Rep.  869;   McKinley  v.  Tuttle,  42  Cal. 

571- 

In  Klauber  v.  San  Dieq^o,  etc.,  Co.,  98 
Cal.  105,  it  was  said  :  "  As  this  rule  is, 
however,  applicable  only  to  matters 
which  have  been  determined  by  the 
court,  it  is  only  when  the  same  mat- 
ters that  were  determined  on  the  first 
appeal  are  brought  before  it  on  a 
second  appeal  that  the  rule  can  be  in- 
voked; and,  being  a  rule  which  tends 
to  prevent  a  judicial  consideration  of 
the  case,  it  is  not  to  be  extended  be- 
yond the  exigencies  which  demand  its 
application." 

New  Evidence  on  New  Trial.  —  So 
where  a  new  trial  is  had  in  accordance 
with  a  decision  on  a  prior  appeal,  and 
new  evidence  is  introduced  and  a  new 
state  of  facts  established,  the  rulings 
on  the  former  appeal  are  no  longer  ab- 
solutely controlling.  Dodge  v.  Gay- 
lord,  53  Ind.  365. 

In  Burton  v.  Perry,  146  111.  71,  it 
was  said:  "When  the  opinion  of  this 
court  directs  the  decree  of  the  Circuit 
Court  to  be  reversed  and  the  cause  to 
be  remanded  without  directions,  what 
is  said  in  such  opinion  in  regard  to 
the  weight  of  evidence  must  be  under- 
stood as  applying  only  to  the  facts  dis- 
closed in  the  record  then  under  con- 
sideration; and  only  the  legal  prin- 
ciples therein  announced  are  binding 
upon  the  inferior  court." 

Appeal  from  Order  Granting  Second  New 
Trial. — Where,  after  a  first  appeal,  a 
new  trial  is  ordered  and  held,  and  at 
its  conclusion  the  trial  judge  sets 
aside  his  findings  of  fact  and  orders  a 
third  trial,  the  appellate  court  cannot 
on  appeal  from  the  order  hold  its  de- 
cision on  the  first  appeal  binding,  re- 
verse the  order,  and  affirm  the  second 
judgment,  although  the  facts  brought 
out  on  the  second  trial  were  the  same 
as   on   the   first,    as   the   trial   judge. 


having  set  aside  his  findings  on  con- 
flicting evidence,  leaves  no  determina- 
tion of  the  facts  standing  from  which 
it  can  be  said  that  the  facts  found  on 
the  first  and  second  trials  are  identical. 
Mahan  v.  Wood,  79  Cal.  258. 

1.  Plymouth  County  v.  Oilman  (S. 
Dak.,  1892),  52  N.  W.  Rep.  869. 

2.  California. — Brown  v.  Plummer, 
70  Cal.  337. 

Georgia. — McWilliams  v.  Walthall, 
77  Ga.  7. 

Illinois. — Henning  v.  Eldridge,  146 
111.  305;  Wabash,  etc.,  R.  Co.  v.  Pe- 
terson, 115  III.  597;  Wadhams  v.  Oay, 
83  111.  250;  Hough  V.  Harvey,  84 
111.  308;  Taylor  v.  Frew,  113  111. 
358;  Mix  V.  People,  122  111.  641;  Smith 
V.  Neff,  123  111.  310;  Miller  v.  Pence, 
131  111.  122;  Oalena,  etc.,  R.  Co.  v. 
Ennor,  116  111.  55;  Rogers  v.  Higgins, 
57  III.  244;  Kelly  V.  Donlin,  70  111. 
378;  Briscoe  v.  Lloyd.  64  111.  33;  Hicks 
V.  Chapin,  67  111.  375;  Kingsbury  v. 
Buckner,  70  111.  514. 

Indiana. — McKinney  v.  State,  117 
Ind.  26. 

Iowa. — Windsor  v.  Cobb,  74  Iowa 
709;   Heffner  v.  Brownell,  75  Iowa  341. 

Missouri. — Keith  v.  Keith,  97  Mo. 
223. 

Montana.  —  Davenport  v.  Klein- 
schmidt,  8  Mont.  467. 

Nebraska. — Meyers  v.  Shomp,  26 
Neb.  729;  Chicago,  etc.,  R.  Co.  v. 
Hull,  24  Neb.  740. 

North  Carolina. — State  v.  Speaks,  95 
N.  Car.  689. 

Oregon. — Thompson  v.  Hawley.  16 
Oregon  251;  Applegate  v.  Dowell,  17 
Oregon  299. 

Virginia. — Findley  v.  Trigg,  83  Va. 
539;  Alexandria  Sav.  Inst.  v.  Mc- 
Veigh, 84  Va.  41;  Stuart  v.  Heiskell, 
86  Va.  191. 

3.  Forgerson  v.  Smith,  104  Ind.  246. 

4.  Forgerson  v.  Smith,  104  Ind. 
246. 
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Unnecessary  Questions. — The  principle  is  sharply  limited  to  decisions 
on  a  prior  appeal  on  points  necessary  to  a  determination  of  the 
cause.*  On  matters  not  essential,  or  questions  incidental  or  not 
considered,  the  court  is  not  conclusively  bound  on  the  second  ap- 
peal.* But  the  reversal  of  a  judgment  on  questions  not  final  to 
the  ultimate  rights  of  the  parties  does  not  enable  the  appellant  to 
raise  again  on  the  second  appeal  the  questions  decided  adversely 
to  him  on  the  prior  appeal.^ 

Exceptions  to  the  General  Rule. — In  Missouri  and  Texas  appellate 
courts  are  held  competent  to  review  and  reverse  their  prior 
decisions  in  the  same  cause  on  a  second  appeal,  where  no  injus- 
tice or  hardship  results  therefrom.* 

d.  Interlocutory  Appeals. — The  principle  applies  to  inter- 
locutory appeals.*  The  appellate  decision  thereon  is  binding  on 
appeal  from  the  final  judgment  in  the  same  cause.® 

6.  Stare  Decisis. — A  court  of  last  resort  will,  as  a  general  rule, 
follow  the  rulings  which  it  has  laid  down  in  prior  and  different 
cases  involving  the  same  questions.''     But  it  is  not  conclusively 


1.  Findlay  v,  Trigg,  83  Va.  539; 
Dilworth  v.  Curtis,  139  111.  50S. 

Obiter  Dicta. — Opinions  on  matters 
beyond  the  scope  of,  the  case  or  not 
necessary  to  the  determination  are 
obiter  dicta,  and  have  no  weight  beyond 
mere  indications  of  the  law  in  the  de- 
cision of  subsequent  cases.  Barney 
v.  Winona,  etc.,  R.  Co.,  117  U.  S.  228. 

2.  Barney  v.  Winona,  etc.,  R.  Co., 
117  U.  S.  228;  Forgerson  v.  Smith,  104 
Ind.  246. 

3.  Although  the  first  judgment  was 
reversed  in  his  favor.  Adams  v. 
Fisher,  75  Tex.  657. 

4.  Gwin  V.  Waggoner,  116  Mo.  143; 
Bell  V.  Hannibal,  etc.,  R.  Co.,  72  Mo. 
50,  86  Mo.  599;  Eans  v.  Eans,  79  Mo. 
53;  Wernse  v.  McPike,  76  Mo.  249,  86 
Mo.  565,  100  Mo.  476;  Boone  v. 
Shackleford,  66  Mo.  497;  Chambers 
V.  Smith,  30  Mo.  156;  Hamilton  v. 
Marks,  63  Mo.  167;  Bomar  v.  Parker, 
68  Tex.  435;  State  v.  Wiggall,  2  Tex. 
Law  Rev.  138;  Burns  v.  Ledbetter,  56 
Tex.  282;  Frankland  v,  Cassaday,  62 
Tex.  418. 

In  Chambers  v.  Smith,  30  Mo.  156, 
it  was  said  by  Nopton,  J.,  in  declining 
to  review  the  judgment:  "  To  review 
the  former  adjudication,  in  accordance 
with  which  the  parties  plaintiff  had 
necessarily  to  conform  their  action, 
might  now  be  attended  with  a  loss  of 
their  right  of  action  by  reason  of  the 
lapse  of  time — a  result  which  would  be 
occasioned  altogether  by  the  action  of 
this  court." 


6.  Grommes  v.  Theime,  13  Lea 
(Tenn.)  320. 

6.  Grommes  v.  Theime,  13  Lea 
(Tenn.)  320;  Jameson  v.  McCoy,  5 
Heisk.  (Tenn.)  108;  Murdock  v.  Gas- 
kill,  8  Baxt.  (Tenn.)  22. 

On  Demurrer. — So  the  adjudication  of 
the  court  on  appeal  from  a  demurrer  is 
controlling  as  to  all  questions  embraced 
therein,  on  appeal  from  the  final  de- 
cision of  the  cause.  Grommes  v. 
Theime,  13  Lea  (Tenn.)  320;  Murdock 
V.  Gaskill,  8  Baxt.  (Tenn.)  22. 

7.  Ellison  V.  Georgia  R.  Co.,  87  Ga. 
691;  Phelan  v.  San  Francisco,  20  Cal. 
39;  Kahn  v.  San  Francisco  (Cal.,  1890), 
25  Pac.  Rep.  403;  Chicago,  etc.,  R. 
Co.  V.  Stites,  26  111.  App.  430;  Sher- 
man Center  Town  Co.  v.  Fletcher,  46 
Kan.  524;  McMahon  v.  McMahon,  100 
Mo.  97;  Grommes  v.  Theime,  13  Lea 
(Tenn.)  320;  Dupre  v.  Board,  42  La. 
Ann.  801;  McCormick  v.  Bauer,  122 
111.  579;  Butler  V.  Eaton,  141  U.  S.  240; 
Schultz  V.  Brown,  47  Minn.  255;  Sti- 
vers V.  Carmichael,  83  Iowa  759;  Ayres 
V.  Kalstrom  (Iowa,  1891),  50  N.  W. 
Rep.  550;  Cavanagh  v.  New  York  El.  R. 
Co.  (Supreme  Ct.),  16  N.  Y.  Supp.  947. 

Cases  Essentially  Alike. — So  where  a 
case  in  all  its  essential  features  resem- 
bles another  already  considered  on 
appeal,  the  principles  laid  down  in  the 
prior  case  on  appeal  will  control  the 
decision  of  the  subsequent  appeal. 
State  V.  Smith  (Oregon,  1890),  25  Pac. 
Rep.  389;  Fisher  v.  San  Diego  Police 
Court,  86  Cal.  158. 
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bound  to  do  so,*  and  may  modify  or  entirely  overrule  its  previous 
declarations  of  law  as  it  may  deem  proper.*  See  Am.  &  Eng. 
Ency.  Law,  tit.  Stare  Decisis. 

7.  On  Motion  for  Rehearing — a.  In  GENERAL. — A  rehearing  of 
an  appeal  is  a  review  upon  reargument  by  an  appellate  court  of  its 
own  decision  for  the  purpose  of  correcting  some  error  therein.' 

b.  How  AND  BY  Whom  Made — How  Made. — Application  for  a 
rehearing  must  be  made  upon  a  written  petition  or  motion,*  and 
notice  of  the  application  must  be  given  to  the  adverse  party.* 

By  Whom. — The  application  can  be  made  only  by  one  who  was  a 
party  to  the  appellate  proceeding.® 

c.  Requisites  of  Petition. — The  petition  for  rehearing  is  a 


1.  Kearney  v.  Metropolitan  El.  R. 
Co.,  129  N.  Y.  76. 

Mere  Bemarks. — So  the  rule  does  not 
obtain  where  the  remarks  of  the  court 
are  mere  expressions  of  opinion  on 
matters  not  necessary  to  the  decision, 
Clark  V.  Hershey,  52  Ark.  473;  Barney 
V.  Winona,  etc.,  R.  Co.,  117  U.  S.  228; 
nor  are  such  remarks  conclusive  on 
the  trial  court  on  a  new  trial,  Clark  v, 
Hershey,  52  Ark.  473. 

2.  State  z'.  Pugh  (Ohio,  1885),  I  West. 
Rep.  40;  Blimline  v.  Cohen,  8  Md.  147; 
Kilbourn  v.  Thompson,  103  U.  S.  168; 
Callender  v.  Keystone  Mut.  L.  Ins. 
Co.,  23  Pa.  St.  474;  Thaw  v.  Ritchie,  4 
D.  C.  347;  Legal  Tender  Cases,  12 
Wall.  (U.  S.)457. 

"  When  Chancellor  Kent  wrote  fifty 
years  ago  he  reckoned  more  than  a 
thousand  cases  as  overruled  or  doubt- 
ed. The  fourth  edition  of  Greenleaf's 
'  Overruled  Cases  '  claimed  to  have 
added  fifteen  hundred  cases  to  the 
great  number  contained  in  the  first 
publication  of  the  work,  and  the  in- 
crease has  been  manifold  since  that 
time."     Thaw  v.  Ritchie,  4  D.  C.  347. 

3.  San  Francisco  v.  Pacific  Bank,  89 
Cal.  23;  Weathersbee  v.  Farrar,  98  N. 
Car.  255. 

"Petitions  for  rehearing  are  per- 
mitted by  the  rules  of  the  court  for 
the  purpose  of  correcting  any  error 
which  the  court  may  have  made  in  the 
opinion,  or  of  enabling  counsel  to  di- 
rect the  attention  of  the  court  to  mat- 
ters presented  at  the  argument  which 
may  have  been  overlooked  in  the  de- 
cision." San  Francisco  v.  Pacific 
Bank,  89  Cal.  23. 

Under  Modern  Practice. — Under  mod- 
ern practice  granting  a  hearing  does 
not  import  a  reversal  of  the  opinion  of 
the  court,  as  under  common-law  prac- 
tice, but  merely  a  reargument  and  re- 


consideration of  the  cause,  without 
necessarily  implying  that  the  court 
has  fallen  into  error.  Morrow  v. 
Weed,  4  Iowa  123. 

Only  Mode  of  Review. — A  motion  to 
reargue  is  in  general  the  only  mode 
by  which  a  decision  of  an  appellate 
court  can  be  reviewed  by  it.  Belles 
V.  Duff,  56  Barb.  (N.  Y.)  567. 

4.  Fertich  v.  Michener  (Ind.,  1887), 
14  N.  E.  Rep.  68;  Willson  v.  Broder, 
24  Cal.  190. 

6.   Adams  v.  Sharon,  89  Tenn.  335. 

6.   Parker  v.  State,  133  Ind.  178. 

In  accordance  with  the  general  rule 
that  none  but  a  party  can  allege  errors 
in  the  proceedings,  see  Parties  on  Ap- 
peal, supra. 

A  rehearing  will  not  generally  be 
granted  on  the  application  of  a  party 
who  failed  to  make  an  argument  when 
the  case  was  submitted,  Wachendorf 
V.  Lancaster,  61  Iowa  509;  a  case  in 
which  the  court,  while  refusing  to 
sanction  such  a  practice,  granted  the 
rehearing  of  its  own  motion  because 
convinced  of  its  error. 

Suit  on  Belation. — Where  a  suit  is 
brought  on  the  relation  of  the  state 
by  a  private  individual,  to  test  the  con- 
stitutionality of  a  law  affecting  mem- 
bership in  the  legislature,  the  appear- 
ance of  the  attorney-general  in  the 
appellate  court  to  present  the  inter- 
ests of  the  state  by  leave  of  court  does 
not  make  him  or  the  state  a  party,  and 
he  cannot  therefore  petition  for  a  re- 
hearing. Parker  v.  State,  133  Ind. 
178. 

Louisiana. — Under  the  Code  of  Lou- 
isiana an  appellee  cannot  make  appli- 
cation for  a  rehearing  of  the  cause 
against  his  co-appellees  as  to  whom  he 
failed  to  occupy  the  position  of  appel- 
lant on  the  trial.  Jamison  v.  Barelli, 
20  La.  Ann.  452. 
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pleading.*  It  should  set  forth  concisely  and  simply  the  grounds 
for  the  application,*  as  the  motion  cannot  be  orally  argued.'  It 
is  improper  to  embody  in  the  petition  a  written  argument  or  a 
citation  of  authorities  in  support  thereof,  unless  the  rules  of  court 
so  provide.'* 

A  general  allegation  in  the  petition  that  the  decision  is  errone- 
ous is  not  sufficient.*  The  specific  errors  complained  of  must  be 
pointed  out  therein,®  and  the  petition  and  the  accompanying 
papers  must  be  sufficient  to  enable  the  court  to  decide  whether 
its  decision  is  erroneous,  without  reference  to  the  original  record 
on  appeal.'' 

d.  When  the  Application  must  be  Made — in  General. — The 
petition  or  motion  will  not  be  considered  unless  filed  within  the 
time  required  by  statute  or  rules  of  court.^     As  an   appellate 


1.  Florida  First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  391. 

2.  Florida  First  Nat.  Bank  v.  Ash- 
mead,  23  Fla.  391 ;  Jones  v.  Fox,  23  Fla. 
462. 

3.  As  this  would  be  in  effect  to  re- 
view the  entire  case  upon  consideration 
of  the  motion.  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  600;  Florida  First 
Nat.  Bank  v.  Ashmead,  2^  Fla.  391. 

4.  Florida  First  Nat.  Bank  v.  Ash- 
mead, 23  Fla.  391,  where  the  court 
said:  "  Such  alleged  omission  or  cause 
should  be  simply  stated  in  order  that 
the  court  may  consider  it  (without  ar- 
gument), and  determine  whether  it  is 
a  point  which  hap  failed  to  receive 
proper  deliberation,  and  suggest  any 
error  of  judgment  and  the  propriety 
of  a  rehearing." 

Construction  of  Rule  of  Court. — A  rule 
of  court  requiring  the  applicant  to  file 
a  printed  statement  of  points  and  au- 
thorities with  his  petition  for  rehear- 
ing, is  complied  with  by  a  reference  in 
the  petition  to  the  points  and  authori- 
ties cited  in  the  petitioner's  original 
brief  on  file  in  the  case.  Breaux  v. 
Negrotto,  43  La.  Ann.  426. 

Indorsement  by  Judge. — In  some  ap- 
pellate courts  the  practice  obtains  of 
requiring  the  application  for  rehear- 
ing to  be  indorsed  by  one  of  the  judges 
of  the  court.  See  Herndon  7/.  Imperial 
F.  Ins.  Co.,  Ill  N.  Car.  390,  where 
such  practice  is  justified  as  a  proper 
restriction  on  the  hearing  of  causes. 

Bequisites  of  Order — California. — An 
order  for  rehearing  entered  on  the 
minutes  of  the  court,  in  accordance 
with  the  directions,  is  suflScient  in 
California.  The  order  need  not  be 
made  in  writing   and  signed  by  five 


justices.  In  r^  Jessup's  Estate,  81  Cal. 
459;  Bull  V.  Coe,  77  Cal.  63;  Lux  v. 
Haggin,  69  Cal.  255. 

5.  Western  Union  Tel.  Co.  v.  Ham- 
ilton, 50  Ind.  181;  Anderson  v.  Conti- 
nental Ins.  Co.,  106  N.  Y.  661. 

6.  Western  Union  Tel.  Co.  v.  Ham- 
ilton, 50  Ind.  181;  Goodwin  v.  Good- 
win, 48  Ind.  584;  Fertich  v.  Michener, 
(Ind.,  1887),  14  N.  E.  Rep.  68. 

7.  Anderson  v.  Continental  Ins.  Co., 
106  N.  Y.  661;  Western  Union  Tel.  Co. 
V.  Hamilton,  50  Ind.  181. 

Insufficient  Petition.  — A  petition 
stating  that  "your  petitioner  respect- 
fully asks  a  rehearing  of  said  above 
entitled  cause,  for  the  reason  that  said 
opinion  is,  as  your  petitioner  believes, 
founded  on  erroneous  conclusions  of 
law" — held,  to  present  no  ground. 
Western  Union  Tel.  Co.  v.  Hamilton, 
50  Ind.  181. 

8.  Gough  V.  Root,  73  Wis.  37;  Fair- 
bank  V.  Lorig,  4  Ind.  App.  451;  Hunt- 
ington County  z/.  Brown,  14  Ind.  191; 
Hutts  V.  Bowers,  77  Ind.  211;  Arm- 
strong V.  Harshman,  93  Ind.  216;  Ad- 
ams V.  Sharon,  89  Tenn.  335;  Strick- 
land V.  Draughan,  91  N.  Car.  103. 

Bule  of  Court. — Where  the  rules  of 
court  regulating  the  time  for  filing  a 
petition  are  made  under  authority  of 
a  statute,  they  are  to  be  construed  as 
statutory  provisions  and  cannot  be  re- 
laxed. "  We  could  conceive  of  no  case 
in  which  the  time  for  filing  a  petition 
could  be  enlarged  or  the  failure  to  file 
excused."  Hanson  v.  McCue,  43  Cal. 
178. 

Waiver. — The  rules  adopted  by  the 
court  with  reference  to  a  rehearing 
cannot  be  waived  by  consent  of  court. 
Bernhard  v.  Brown,  31  111.  App.  385. 
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court  loses  jurisdiction  over  its  decisions  at  the  expiration  of  the 
term  at  which  they  are  rendered,*  a  motion  for  rehearing  cannot 
be  made  thereafter  unless  by  express  provision  of  law.* 

After  Kemittitur. — Nor  has  the  appellate  court  power  to  entertain 
the  motion  after  a  remittitur  has  been  sent  down  and  filed  in 
the  court  below.' 

After  Appeal  Taken. — An  application  for  a  rehearing  by  an  inferior 
appellate  court  cannot  be  granted  after  an  appeal  has  been  taken 
to  a  higher  court.* 

€.  Grounds  of  the  Motion — in  General. — A  motion  for  re- 
argument  or  rehearing  will  not  be  granted  unless  it  is  based  on 
papers  showing  clearly  that  some  question  decisive  of  the  case 
has  been  overlooked  by  the  court,  or  that  the  decision  is  in  con- 


In  Chancery  Practice. — Under  English 
chancery  practice  the  appellate  court 
has  power  to  grant  a  rehearing  at  any 
time  before  the  decree  and  proceed- 
ings are  enrolled.  Brumagim  v.  Chew, 
19  N.  J.  Eq.  338. 

Time  to  Appeal. — An  application  for 
rehearing  does  not  extend  the  time 
within  which  to  take  an  appeal. 
Oberne  v.  Bunn,  39  111.  App.  122. 

Time  of  Order. — Where  an  order  for 
rehearing  must  by  the  constitution  be 
made  within  a  defined  time,  the  court 
cannot  make  the  order  after  its  expira- 
tion, although  the  petition  has  been 
filed  within  the  required  time,  but  did 
not  reach  the  hands  of  the  court  before 
its  termination.  Durgin  v.  Neal,  82 
Cal.  595. 

A  petition  for  rehearing  deposited 
in  the  office  of  an  express  company  for 
transmission  to  the  clerk  in  the  usual 
course,  is  constructively  in  the  hands 
of  the  clerk  from  the  time  when  de- 
posited, where  lost  in  transit.  Hanson 
V.  McCue,.43  Cal.  178. 

1.  Campbell  v.  Campbell,  22  Gratt. 
(Va.)  649;  Barksdale  v.  Fitzgerald,  76 
Va.  892;  Woodson  v.  Leyburn,  83  Va. 
843;  Wright  V.  Sherman  (S.  Dak., 
189),  53  N.  W.  Rep.  425;  Brooks  v. 
Burlington,  etc.,  R.  Co.,  102  U.  S. 
107. 

Except  to  correct  merely  clerical 
errors.  Wright  v.  Sherman  (S.  Dak., 
1890),  53  N.  W.  Rep.  425. 

2.  Emery  v.  Raleigh,  etc.,  R.  Co., 
102  N.  Car.  234;  Hodges  v.  Davis,  4 
Hen.  &  M.  (Va.)  400;  Parker  v.  Logan, 
82  Va.  376;  Dififendal  v.  Virginia  Mid- 
land R.  Co.,  86  Va.  459;  McArthur  v. 
Henry,  34  Tex.  143;  Kincheloe  v.  Mc- 
Willie,  33  Tex.  9;  Roemer  v.  Simon, 
qi  U.  S.  149;  Williams  v.  Conger,  131 


U.  S.  390;  Brooks  v.  Burlington,  etc., 
R.  Co.,  102  U.  S.  107;  Public  Schools 
V.  Walker,  9  Wall.  (U.  S.)  603;  Hudson 
V.  Guestier,  7  Cranch  (U.  S.)  i;  Brown 
V.  Aspden,  14  How.  (U.  S.)  25;  U.  S.  v. 
Knight,  I  Black  (U.  S.)  488;  Wright 
V.  Sherman,  (S.  Dak.,  1892J,  53  N.  W. 
Rep.  425. 

After  Judgment. — The  motion  may 
be  made  after  judgment  has  been  ren- 
dered if  before  the  expiration  of  the 
term.  Brown  v.  Aspden,  14  How. 
(U.  S.)25. 

3.  Grogan  v.  Ruckle,  i  Cal.  193; 
Mateer  v.  Brown,  i  Cal.  221;  Hanson 
V.  McCue,  43  Cal.  178;  In  r^  Jessup's 
Estate,  81  Cal.  467;  Martin  1/.  Wilson, 
I  N.  Y.  241;  Delplaine  v.  Bergen,  7 
Hill  (N.  Y.)  591;  Burkle  v.  Luce,  i  N. 
Y.  240;  Peck  V.  Sanderson,  18  How. 
(U.  S.)  42;  Browder  v.  McArthur,  7 
Wheat.  (U.  S.)  58;  Sullivan  v.  Speights, 
14  S.  Car.  358;  Caldwell  v.  Brugger- 
man,  8  Minn.  286;  Atkinson  v.  Rich- 
ardson, 14  Wis.  157. 

Effect  of  Remittitur. — Sending  down 
a  remittitur  after  the  order  granting  a 
rehearing  has  been  made  does  not  af- 
fect the  jurisdiction  to  rehear.  Grogan 
V.  Ruckle,  I  Cal.  193. 

And  the  remittitur  being  in  such  a 
case  improperly  issued  may  be  recall- 
ed. Hanson  v.  McCue,  43  Cal.  178. 
See  article  Remittitur. 

4.  In  re  Citizens'  Water  Works  Co. 
(Supreme  Ct.),  15  N.  Y.  Supp.  579. 

After  Jury  Trial. — A  motion  for  a  re- 
hearing of  questions  of  law  will  not 
be  granted  where  there  has  been  a 
jury  trial  of  the  case  since  the  first  de- 
cision. Preston  v.  Travellers'  Ins.  Co., 
59  N.  H.  49;  Bell  V.  Lamphrey,  58  N. 
H.  124;  Ashuelot  R.  Co.  v.  Elliot,  58 
N.  H.  452. 
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flict  with  an  express  statute  or  a  controlling  decision  which  has 
escaped  the  attention  of  the  court  through  the  inadvertence  or 
neglect  of  counsel.* 

Questions  of  Fact. — A  rehearing  will  not  be  granted  because  the 
statement  of  facts  in  the  record  is  erroneous.*  It  is  the  duty 
of  a  party  injuriously  affected  by  a  deficiency  or  falsity  in  the  rec- 
ord to  apply  for  certiorari  upon  the  first  hearing  of  the  appeal,' 
and  a  rehearing  will  not  be  granted  to  correct  the  record.*  But 
where  the  court  overlooks  or  misapprehends  material  facts  shown 
by  the  record  a  rehearing  may  be  allowed.* 

1.  -New  York. — Mount  v.  Mitchell, 
32  N.  Y.  702;  Stearns  v.  Hemmens  (C. 
PI.),  3  N.  Y.  Supp.  16;  Curley  z/.  Tom- 
linson,  5  Daly  (N.  Y.)  283;  Duncan  v. 
Root  (C.  PL),  4  N.  Y.  Supp.  613; 
Uhler  V.  Ryer  (C.  PL),  4  N.  Y.  Supp. 
834;  Heald  v.  McGowan  (C.  PL),  5  N. 
Y.  Supp.  450;  Mahon  v.  Sewell  (C.  PL), 
7  N.  Y.  Supp.  600;  Cornelius  v.  Reiser 
(C.  PL),  18  N.  Y.  Supp.  304;  Eagle 
Tube  Co.  V.  Edward  Barr  Co.  (C.  PL), 
II  N.  Y.  Supp.  712;  Fosdick  v.  Hemp- 
stead, 126  N.  Y.  651;  Welsh  V.  New 
York  El.  R.  Co.  (C.  PL),  16  N.  Y. 
Supp.  174;  Produce  Bank  v.  Morton, 
42  N.  Y.  Super.  Ct.  124;  Marine  Nat. 
Bank  v.  National  City  Bank,  59  N.  Y. 
67. 

North  Carolina. — Watson  v.  Dodd, 
72  N.  Car.  240;  Lockhart  v.  Bell,  90 
N.  Car.  501;  Haywood  v.  Daves,  81 
N.  Car.  8;  Devereux  v.  Devereux,  81 
N.  Car.  12;  Leins  v.  Rountree,  81  N. 
Car.  20. 

New  York — Behearing  at  General  Term. 
— Where  the  court  or  general  term 
commits  some  obvious  mistake  of  fact, 
or  the  court  of  last  resort,  pending  its 
decision,  has  decided  the  question  in- 
volved otherwise,  a  reargument  may 
be  ordered.  But  where  the  error 
claimed  is  on  a  question  of  law  the  rem- 
edy is  appeal,  not  reargument.  Taylor 
V.  Grant,  36  N.  Y.  Super.  Ct.  259; 
Bolles  V.  Duff,  56  Barb.  (N.  Y.)  567. 

Membership  of  Court. — A  partial  or 
an  entire  change  in  the  membership  of 
the  court  does  not  justify  rehearing. 
People  V.  Evening  News  Assoc,  51 
Mich.  II. 

2.  Weathersbee  v.  Farrar,  98  N. 
Car.  255;  Wilson  v.  Lineberger,  90  N. 
Car.  180:  Lockhart  v.  Bell,  90  N.  Car. 
502;  Barcroft  v.  Roberts,  92  N.  Car. 
249;  Shipherd  v.  Cohn  (Super.  Ct.),  5 
N.  Y.  Supp.  187. 

3.  Laurence  County  v.  Hall,  70  Ind. 
469;  Porter  v.  Choen,  60  Ind.  338; 
Warner  v.  Campbell,  39  Ind.  409. 


4.  Indiana. —  Porter  v.  Choen,  60 
Ind.  338;  Warner  z/.  Campbell,  39  Ind. 
409;  Pittsburgh,  etc..  R.  Co.  v.  Van 
Houten,  48  Ind.  90;  Cole  v.  Allen,  51 
Ind.  122;  State  v.  Terre  Haute,  etc., 
R.  Co.,  64  Ind.  297;  Merrifield  v. 
Weston,  68  Ind.  70;  Laurence  County 
V.  Hall,  70  Ind.  469;  Mansur  v.  Church- 
man, 84  Ind.  573;  Robbins  v.  Magee, 
96  Ind.  179;  State  v.  Dixon,  97  Ind. 
125;  Warner  v.  Campbell,  39  Ind.  409. 

Iowa. — Heintrages  v.  Hennessy,  46 
Iowa  604;  Nixon  v.  Downey,  49  Iowa 
170. 

Kentucky.  —  Stanaford  v.  Parker 
(Ky.,  1891),  16  S.  W.  Rep.  268;  Chris- 
topher V.  Searcy,  12  Bush  (Ky.)  171. 

Tennessee.  —  Chesapeake,  etc.,  R. 
Co.  V.  Hendericks,  88  Tenn.  710. 

Texas. — Ross  v.  McGowen,  58  Tex. 
603. 

Washington. — Lybarger  v.  State,  2 
Wash.  552. 

Exception  —  Wisconsin.  — Where  the 
appeal  had  been  decided  purely  on  a 
question  of  practice,  the  court,  in  Al- 
lerding  v.  Cross,  15  Wis.  530,  allowed, 
on  granting  the  motion  for  rehearing, 
an  application  to  be  made  to  the  trial 
court  for  amendment  of  the  record,  so 
as  to  present  the  facts  on  which  the 
questions  of  law  arose. 

New  York — Appeal  from  Order. — On 
appeal  from  a  general-term  order  of  re- 
versal counsel  cannot,  after  a  decision 
has  been  rendered  therein  by  the 
Court  of  Appeals,  obtain  a  rehearing 
on  the  ground  that  since  the  decision 
the  general  term  has  amended  the 
order  by  inserting  therein  a  statement 
that  the  reversal  was  on  the  facts,  and 
that  such  amendment  avoided  the 
conclusive  presumption  of  law  on  the 
first  appeal  that  the  order  of  reversal 
was  made  on  the  law  only.  Cudahy 
V.  Rhinehart,  133  N.  Y.  675. 

6.  Weathersbee  v.  Farrar,  98  N.  Car. 
255;  Mason  v.  Pelletier,  80  N.  Car.  66; 
Gay  V.  Grant,  105  N.  Car.  478. 


2  Encyc.  PL  &  Pr.— 25. 
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/.  New  Questions. — New  questions  cannot  be  raised  for  the 
first  time  on  a  motion  for  rehearing.*  Counsel  are  presumed  to 
have  presented  on  the  original  argument  all  the  grounds  upon 
which  they  rely  for  the  affirmance  or  reversal  of  the  judgment 
appealed  from.*  But  new  considerations  or  authorities  substan- 
tially affecting  the  questions  already  presented  to  the  court  must 
be  adduced  on  the  motion,^  as  the  court  will  not  grant  a  rehear- 
ing merely  to  re-examine  questions  on  grounds  already  carefully 
considered.* 


Omissions  in  Opinion. — A  rehearing 
will  not  be  granted  merely  because  the 
court  fails  to  notice  in  its  opinion  au- 
thorities cited  on  the  argument.  Moore 
V.  Beaman.  112  N.  Car.  558. 

On  a  motion  for  rehearing  it  is  not 
sufficient  to  show  that  every  question 
presented  by  the  argument  is  not 
specifically  referred  to  in  the  opinion 
of  the  appellate  court.  Where  the 
principles  laid  down  in  the  opinion 
necessarily  imply  the  consideration 
and  determination  of  all  such  ques- 
tions the  motion  will  be  dismissed. 
Meinhard  v,  Youngblood  (S.  Car., 
1892),  16  S.  E.  Rep.  771;  State  v. 
Barnes,  25  Fla.  86. 

1.  Alabama. — Robinson  v.  Allison 
(Ala.,  1893),  12  So.  Rep.  604. 

Florida. — Florida  First  Nat.  Bank  v. 
Ashmead,  23  Fla.  391;  Jacksonville, 
etc.,  R.  Co.  V.  Peninsular  Land,  etc., 
Co.,  27  Fla.  I,  157. 

Indiana. — Funk  v.  Rentchler,  134 
Ind.  68;  Martin  v.  Martin,  74  Ind.  207; 
Laurence  County  v.  Hall,  70  Ind.  477; 
Yates  V.  Mullen,  24  Ind.  277;  Graeter 
V.  Williams,  55  Ind.  461;  Rikhoff  v. 
Brown's  Rotary  Shuttle  Sewing  Mach. 
Co.,  68  Ind.  388;  Heavenridge  v. 
Mondy,  34  Ind.  28;  Brooks  v.  Harris, 
42  Ind.  177. 

Iowa.  —  Cramer  v.  Burlington,  45 
Iowa  630;  McDermott  v.  Iowa  Falls, 
etc.,  R.  Co.,  85  Iowa  180. 

New  York. — Dietlin  v.  Egan,  2  Misc. 
Rep.  (N.  Y.  C.  PI.)  52. 

North  Carolina. — Moore  v.  Beaman, 
112  N.  Car.  558;  Hudson  v.  Jordan, 
no  N.  Car.  250. 

Wisconsin. — Weld  v.  Johnson  Mfg. 
Co.,  84  Wis.  537. 

Errors  not  Pointed  Out. — A  party  is 
therefore  not  entitled  to  a  rehearing 
upon  alleged  errors  appearing  in  the 
record  which  were  not  specifically 
pointed  out  by  counsel  on  the  original 
hearing.    State  v.  Coulter,  40  Kan.  673. 

Nor  assigned  in  the  case  stated  or 
settled  on  appeal.  Weathersbee  v. 
Farrar,  98  N.  Car.  255. 


The  court  cannot  on  a  motion  for 
rehearing  review  a  decision  or  ruling 
of  the  trial  court  from  which  no  ap- 
peal was  taken.  Lovenberg  v.  Texas 
Nat.  Bank(Tex., 1887),  5  S.W.  Rep.  816. 

Supplemental  Brief. — The  court  will 
not  therefore  grant  a  rehearing  to 
enable  a  party  to  file  a  supplemental 
brief  or  move  for  dismissal  of  appeal. 
Schrichte  v.  Stite,  127  Ind.  472;  Lau- 
rence County  V.  Hall,  70  Ind.  469; 
Bitting  V.  Ten  Eyck,  82  Ind.  421. 

Dismissed  Appeal. — The  failure  of  the 
appellee  to  call  the  attention  of  the 
court  to  the  fact  that  defendant's  ap- 
peal had  been  dismissed  by  the  clerk, 
under  rules  of  the  court,  for  abandon- 
ment was  held  no  ground  for  grant- 
ing a  rehearing.  Coleman  v.  Keels, 
31  S.  Car.  601, 

2.  Underwood  v.  Sample,  70  Ind. 
450;  Brooks  V.  Harris,  42  Ind.  177; 
Heavenridge  v,  Mondy,  34  Ind.  28; 
Yates  V.  Mullen,  24  Ind.  277;  Porter 
V.  Choen,  60  Ind.  388;  New  Albany, 
etc.,  R.  Co.  V.  Huff,  19  Ind.  315; 
Graeter  v.  Williams,  55  Ind.  461;  Kel- 
logg V.  Cochran,  87  Cal.  192;  San 
Francisco  v.  Pacific  Bank,  89  Cal.  23; 
Farrell  v.  Pingree,  5  Utah  530;  Rogers 
V.  Laytin,  81  N.  Y.  642;  Western 
News  Co.  V.  Wilmarth,  34  Kan.  254; 
Knoth  V.  Barclay,  8  Colo.  305;  White- 
head V.  Tulane,  li  La.  Ann.  302. 

Transcript. — A  rehearing  will  not  be 
granted  when  the  evidence  relied  on 
to  support  the  application  is  only  to 
be  found  in  a  different  transcript  from 
that  on  the  appeal,  which  the  parties 
had  agreed  might  be  referred  to,  but 
to  which  no  reference  was  made  in 
the  argument  of  the  cause.  Broom's 
Succession,  14  La.  Ann.  67. 

3.  Knoth  V.  Barclay,  8  Colo.  305; 
Parks  V.  Wilcox,  6  Colo.  600;  Jones 
V.  House,  4  Utah  484;  Cunnington  v. 
Scott,  4  Utah  497;  Ruffin  v.  Harrison, 
91  N.  Car.  76;  Broom's  Succession,  14 
La.  Ann.  67. 

4.  Colorado.  —  Parks  v.  Wilcox,  6 
Colo.  600. 
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g.  The  Record — Motion  Based  on  Eecord. — The  motion  for  rehear- 
ing must  be  based  on  and  limited  by  the  record  on  appeal.*  Facts 
outside  the  record  cannot  be  presented  by  affidavits  or  other- 
wise.* 

Setting  Aside  Judgment. — Matters  which  should  properly  be  alleged 
on  a  motion  to  set  aside  an  appellate  judgment  cannot  be  ad- 
duced or  considered  in  support  of  a  motion  to  rehear.^ 

Florida. — Sauls  v.  Freeman,  "24  Fla. 
225. 

Indiana.  —  Fletcher  v.  McGill,  no 
Ind.  395. 

Louisiana. — Broom's  Succession,  14 
La.  Ann.  67. 

Michigan. —  Nichols  v.  Marsh,  62 
Mich.  439. 

Minnesota. — Minneapolis  Trust  Co. 
V.  Eastman,  47  Minn.  306. 

North  Carolina. — Gay  v.  Grant,  105 
N.  Car.  481;  RufEn  v.  liarrison,  91  N. 
Car.  76. 

South  Carolina. — Fisher  v.  Fair,  34 
S.  Car.  580;  State  v.  James,  34  S.  Car. 
579;  State  V.  Merriman,  34  S.  Car.  576; 
Williams  v.  Benet,  35  S.  Car.  598; 
Chisolm  V.  Providence,  etc.,  Co., 
35  S.  Car.   599;  Cantwell  v.  Williams, 

35  S.  Car.  602;  Land  Mortgage  Co.  v. 
Williams,  35  S.  Car.  615;  Munro  v. 
Long,  35  S.  Car.  615;  State  v.  Turner, 

36  S.  Car.  608;  Sanders  v.  Sanders,  28 
S.  Car.  609. 

Dismissal. — Where  a  careful  examina- 
tion of  the  case  on  appeal  and  an  in- 
spection of  the  opinion  delivered  on 
affirmation  of  judgment  herein  fail  to 
show  any  misconception  concerning 
the  questions  presented,  a  rehearing 
will  be  dismissed.  Goodman  v.  Cohen 
(C.  PI.),  II  N.  Y.  Supp.  65. 

Party  Applying  Immaterial. — It  makes 
no  difference  in  the  application  of 
the  rule  stated  in  the  text  whether 
the  application  for  rehearing  be 
made  by  appellee  or  appellant.  The 
appellee  is  equally  bound  to  bring 
up  on  the  first  hearing  all  the  points 
upon  which  he  relies  in  support 
of  the  judgment.  Underwood  v. 
Sample,  70  Ind.  450;  Hannon  v.  Griz- 
zard,  99  N.  Car.  161;  Fry  v.  Currie, 
103  N.  Car.  206;  Venard  v.  Green,  4 
Utah  71;  Fish  v.  Heinlin,  8  Minn.  540. 

Laches. — An  appellant  cannot  have 
a  rehearing  to  argue  the  question  of 
the  appealability  of  an  order  where 
the  appeal  was  dismissed  on  that 
ground  and  he  had  ample  notification 
of  the  question  and  opportunity  to 
argue  it.  Uhler  v.  Ryer  (C.  PI.),  4 
N.  Y.  Supp.  834. 


1.  Vanneter  v.  Grossman,  39  Mich. 
611;  Weld  V.  Johnson  Mfg.  Co.,  80 
Wis.  537;  Diffendal  v.  Virginia  Mid- 
land R.  Co.,  86  Va.  459;  McMeen  v. 
Com.  (Pa.,  1887),  10  Atl.  Rep.  785. 

Subsequent  Amendment. — Since  the  ap- 
pellate court  must  act  on  the  record  of 
the  trial  court,  it  cannot  grant  a  mo- 
tion to  reargue  an  appeal  because  a 
corporation  appellant  has  so  amended 
its  articles  of  association  as  to  comply 
with  the  opinion  of  the  court.  New 
York  Cable  Co.  v.  New  York  City  (N. 
Y.,  1887),  10  N.  E.  Rep.  347. 

Additional  Abstract. — Where  a  cause 
is  finally  submitted  to  the  court  on  an 
abstract  which  is  satisfactory  to  the 
parties,  the  unsuccessful  party  cannot 
be  allowed  to  present  an  additional  ab- 
stract upon  the  rehearing.  Cramer  z/. 
Burlington,  45  Iowa  630. 

In  Equity — Michigan. — Upon  appli- 
cation in  equity  for  rehearing  to  send 
the  cause  back  for  new  trial,  the  peti- 
tion must  show  that  material  testi- 
mony, not  cumulative,  which  could 
not  with  reasonable  care  have  been 
proved  in  season,  has  been  discovered 
since  the  decision  of  the  cause,  and 
which  in  the  opinion  of  the  court  would 
have  materially  changed  the  decree 
granted  if  introduced.  Taylor  f.  Board- 
man,  24  Mich.  303. 

2.  Hutchins  v.  Kimmel,  31  Mich. 
126;  Ryerson  v.  Eldred,  23  Mich. 
537;  Adams  v.  Field,  25  Mich.  16;  Case 
V.  Case,  26  Mich.  484;  Detroit  Sav. 
Bank  v.  Truesdail,  38  Mich.  430. 

Affidavits. — Thus  on  motion  for  re- 
argument  the  affidavits  of  witnesses  to 
the  effect  that  they  were  mistaken  in 
their  testimony  on  the  trial  court  can- 
not be  considered.  McMeen  v.  Com. 
(Pa.,  1S87),  16  Atl.  Rep.  785. 

3.  State  V.  McFail,  35  S.  Car, 
Aultman  v.  Utsey,  35  S.  Car. 
Blake  v.  Griswold  (N.  Y.,  if"'" 
E.  Rep.  493. 

So  an  alleged  want  of  authority  in 
the  members  of  an  appellate  court  to 
hear  the  appeal  is  not  a  proper  ground 
to  base  a  motion  for  rehearing  upon. 
State  V.  McFail,  35  S.  Car.  595. 


595; 
596: 
9  N. 
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//.  Discretionary. — in  General. — A  rehearing  cannot  be  de- 
manded as  a  matter  of  right  or  upon  the  mere  certificate  of  coun- 
sel,* Its  granting  rests  in  the  sound  discretion  of  the  appellate 
court.* 

strong  Case  Kequired. — The  applicant  for  a  rehearing  must  therefore 
present  a  strong  case  to  justify  its  allowance.*     A  showing,  on 


Death  of  Appellant.  —  An  affidavit 
showing  that  when  an  appeal  was 
argued  and  decided  appellant  was 
dead,  is  not  a  proper  reason  for  grant- 
ing a  rehearing,  Blake  v.  Griswold 
(N.  Y..  1886),  9  N.  E.  Rep.  493. 

1.  First  National  Bank  v.  Ashmead, 
23  Fla.  391:  Brumagim  z'.  Chew,  19  N. 
J.  Eq.  337. 

2.  First  National  Bank  v.  Ashmead, 
23  Fla.  391;  New  Jersey  Zinc  Co. 
V.  New  Jersey  Franklinite  Co.,  14 
N.  J.  Eq.  308;  Brumagim  v.  Chew,  19 
N.  J.  Eq.  337;  Jenkins  v.  Eldredge,  3 
Story  (U.  S.)  299;  Daniel  z/.  Mitchell,  i 
Story  (U.  S.)  172;  Travis  z'.  Waters,  i 
Johns.  Ch.  (N.  Y.)  48;  Land  v.  Wick- 
ham,  I  Paige  (N.  Y.)256;  Decarters  v. 
La  Farge,  i  Paige  (N.  Y.)  574;  Field  v. 
Schieffelin,  7  Johns.  Ch.  (N.  Y.)  256; 
Walsh  V.  Smyth,  3  Bland  (Md.)  27, 

As  the  motion  rests  largely  in  the 
discretion  of  the  court,  it  may  for 
forcible  reasons  grant  a  rehearing 
where  the  principles  stated  in  the  text 
would  require  its  denial,  Knox  v. 
Barclay,  8  Colo.  305. 

On  the  Court's  Own  Motion. — Where 
the  record  is  obscure  and  counsel  ar- 
gue the  cause  in  a  negligent  manner 
insufficient  to  clear  up  its  unintelligi- 
bility,  the  court  may  on  its  own  mo- 
tion require  a  reargument,  Lenoir  v. 
Valley  River  Min.  Co.,  104  N.  Car, 
490. 

Conformation  to  Eule  of  Court. — As  a 
rehearing  is  not  a  matter  of  right,  but 
a  privilege  conferred  by  the  appellate 
court,  it  can  be  exercised  only  in  strict 
accordance  with  the  rules  prescribed 
therefor  by  the  court  or  statute.  Han- 
son V.  McCue,  43  Cal.  178. 

California.  —  The  code  provision  of 
California  (Code  Civ.  Pro.,  §  45), 
providing  that  "  every  judgment  of  the 
court  in  banc  shall  be  final,  except  in 
cases  in  which  no  previous  judgment 
has  been  rendered  in  one  of  the  de- 
partments," precludes  the  right  to  pe- 
tition for  a  rehearing  of  a  case  decided 
in  department  and  afterwards  in  banc. 
Hegard  v.  California  Ins,  Co.,  72  Cal. 
535. 


Not  Authorized. — Where  a  petition  for 
a  rehearing  is  not  authorized  by  the 
statute  defining  the  powers  of  an  in- 
ferior appellate  court  nor  sanctioned 
by  its  practice,  an  order  granting  a  re- 
hearing is  irregular,  Fab.etti  v.  Santa 
Clara  County,  77  Cal.  305. 

New  York. — In  Armstrong  v.  Sand- 
ford,  60  Hun  (N.  Y.)  356,  it  was  held 
that  a  county  judge,  having  once  re- 
versed the  judgment  of  a  justice  of 
the  peace  by  a  judgment  duly  entered 
in  the  county  court,  had  no  power  to 
open  the  judgment  on  affidavits  relat- 
ing to  the  legal  questions  involved, 
rehear  the  appealed  case,  and  affirm 
the  judgment  of  the  justice. 

In  Criminal  Cases — North  Carolina. — 
In  State  v.  Jones,  69  N.  Car.  16,  it  was 
held  that  the  Supreme  Court  of  North 
Carolina  had  no  power  to  rehear  a 
criminal  appeal,  on  the  ground  that  JJ 
such  cases  were  only  sent  up  for  the  fl[ 
opinion  of  the  Supreme  Court,  which  it 
certified  to  the  court  below,  without 
passing  judgment;  and  with  this  cer- 
tification the  jurisdiction  of  the  court 
ended. 

3.  Venard  v.  Green,  4  Utah  71;  In 
re  McKnight,  4  Utah  237;  Brown  v. 
Pickard,  4  Utah  294;  People  v.  Roger- 
son,  4  Utah  233;  Yearian  v.  Spiers,  4 
Utah  482;  Ducheneau  v.  House,  4  Utah 
483;  State  V.  Woodbury,  17  Nev.  337; 
Emry  v.  Raleigh,  etc.,  R.  Co.,  105  N. 
Car.  45  ;  Fisher  v.  Merwin,  25  How, 
Pr.  (N.  Y.  C,  PI.)  2S4;  Clark  v.  Roots, 
50  Ark.  179. 

The  Rule  Restated. — "  Rehearings 
should  not  be  granted  simply  for 
the  purpose  of  having  a  reargu- 
ment, unless  there  is  a  reasonable 
probability  that  the  court  may  have 
arrived  at  an  erroneous  conclusion  or 
overlooked  some  important  question 
which  was  necessary  to  be  discussed 
in  order  to  arrive  at  a  full  and  proper 
understanding  of  the  case."  State  v. 
Woodbury,  17  Nev.  353. 

"A  rehearing  on  the  same  facts  and 
legal  controversy  is  not  properly  to  be 
granted  unless  there  is  some  very  pe- 
culiar  assumption   or   defect   on    the 
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the  motion,  of  mistakes  or  errors  which  could  not  substantially 
affect  the  decision  is-  not  sufficient.*  The  court  will  correct 
minor  errors  not  affecting  the  merits  on  denial  of  the  motion.* 


first  hearing  by  which  courts  and  par- 
ties have  been  misled.  The  case  must 
be  an  extraordinary  one  in  which  the 
appellate  court  can  properly  revoke 
its  decision  on  any  other  ground." 
Brown  v.  Brown,  64  Mich.  82. 

Two  Cases  Confused. — Where  is  was 
shown  that  the  court  might  have  been 
misled  by  confusion  arising  from  the 
arguing  and  consideration  together  of 
*wo  totally  different  cases,  a  rehearing 
was  granted.  Moore  v.  Forsaith 
Mach.  Co.,  38  S.  Car.  319. 

Where  Granted. — Where  it  is  reason- 
ably clear  from  the  petition  that  a  mis- 
take rendering  the  appellate  decision 
erroneous  has  been  made,  a  rehearing 
should  be  granted.  Florida  First  Nat. 
Bank  v.  Ashmead,  23  Fla.  391;  Jack- 
sonville, etc.,  R.  Co.  V.  Peninsular 
Land,  etc.,  Co.,  27  Fla.  i,  157;  New 
Jersey  Zinc  Co.  v.  New  Jersey  F.  Co., 
14  N.  J.  Eq.  311. 

Where  Denied. — Where  no  material 
fact  or  important  principle  of  law  has 
been  overlooked  or  misunderstood,  the 
rehearing  will  be  denied.  Williams 
V.  Benet,  35  S.  Car.  598. 

Overlooking  Exceptions. — Where  on 
rehearing  the  appellant  shows  that  the 
court  overlooked  some  of  the  excep- 
tions which  the  appellant  had  been  al- 
lowed to  add  by  amendment  to  the 
original  bill,  a  prima-f act e  cSiSC  is  made 
out  for  the  motion.  Covar  v.  Sallat, 
22  S.  Car.  272. 

Certificate  of  Error. — Where  a  certifi- 
cate of  members  of  the  bar  is  required 
that  the  court  has  committed  an  error 
in  the  exposition  of  the  law,  on  the 
filing  of  a  petition  for  rehearing  this 
is  not  alone  sufficient;  the  requisites 
stated  in  the  text  must  also  appear. 
Fry  V.  Currie,  103  N.  Car.  205. 

1.  Cobbs  V.  Philadelphia  F.  Assoc, 
64  Mich.  465;  Mechanics',  etc.,  Ins.  Co. 
V.  Lozano,  39  La.  Ann.  321;  Villvaso 
V.  Barthet,  39  La.  Ann.  247;  Barrett's 
Succession,  43  La.  Ann.  62;  Ritter 
V.  Phillips,  35  N.  Y.  Super.  Ct.  388; 
Teaz  V.  Chrystie,  2  E.  D.  Smith  (N.  Y.) 
635;  New  Jersey  Zinc  Co.  v.  New  Jer- 
sey Franklinite  Co.,  14  N.  J.  Eq.  311; 
Bishop  V.  Glassen  (Cal.,  1886),  12  Pac. 
Rep.  258. 

2.  Cobbs  V.  Philadelphia  F.  Assoc, 
68  Mich.  465;  Mechanics',  etc,  Ins.  Co. 
V.  Lozano,  39  La.  Ann.  321. 


Where  it  appears  that  the  appellate 
judgment  was  on  the  whole  correct,  a 
rehearing  will  be  denied.  Teaz  v. 
Chrystie,  2  Abb.  Pr.  (N.  Y.  C.  PI.)  260. 

Overlooking  Evidence. — Where  a  party 
moves  for  reargument  on  the  ground 
that  the  appellate  court  overlooked  im- 
portant testimony,  he  must  show  that 
the  court  in  fact  did  not  consider  all  the 
evidence.  It  does  not  follow  that  the 
court  did  not  consider  all  the  evidence, 
from  a  mere  failure  to  refer  to  some 
of  it  in  the  opinion.  Weston  v.  Ketch- 
um,  39  N.  Y.  Super.  Ct.  552. 

Misquoting  Testimony. — A  rehearing 
will  not  be  granted  because  the  court 
misquotes  testimony  in  the  opinion 
when  such  misquotation  does  not 
change  the  opinion  of  the  court.  Tar- 
rent  V.  Duluth  Lumber  Co.,  32  Fed. 
Rep.  229. 

Showing  Harmless  Error. — Where  a 
judgment  was  reversed  because  erro- 
neous evidence  was  excluded  on  the 
trial,  a  rehearing  will  not  be  granted 
where  it  is  shown  that  evidence  was 
admitted  of  like  effect  as  that  ex- 
cluded. Doyle  V.  Manhattan  R.  Co. 
(C.  PL),  II  N.  Y.  Supp.  65. 

Immaterial  Mistake. — Where  the  court 
states  by  mistake  in  its  opinion  that 
an  essential  fact  was  specifically  found 
by  the  jury,  a  rehearing  on  that  ground 
will  not  be  granted  where  the  fact  is 
necessarily  implied  in  their  general 
verdict.  Johnston  v.  Davis,  61  Mich. 
278. 

Technical  Matters.  —  A  reargument 
will  not  be  allowed  in  matters  purely 
technical  and  not  affecting  the  general 
law  of  the  case  or  the  real  merits  of  the 
controversy.  Produce  Bank  v.  Mor- 
ton, 42  N.  Y.  Super.  Ct.  124;  Butter- 
field  V.  Radde,  40  N.  Y.  Super.  Ct. 
169. 

Unless  the  motion  involves  a  ques- 
tion affecting  an  important  remedy, 
from  the  decision  of  which  there  is  no 
further  appeal.  Produce  Bank  z/.  Mor- 
ton, 42  N.  Y.  Super.  Ct.  124. 

Clerk's  Failure  to  File  Brief.— The 
court  will  not  grant  a  rehearing  be- 
cause of  the  failure  of  the  clerk  to 
properly  file  appellant's  brief  and 
bring  it  to  the  notice  of  the  court, 
where  an  examination  shows  nothing 
to  justify  reversal.  People  v.  Moran 
(Cal.,  1892),  31  Pac.  Rep.  853. 


3S9 


Ezamination  of  the 


APPEALS. 


Case  on  Appeal. 


i.  Argument  on  Rehearing. — On  rehearing,  the  reargument 
of  the  appeal  must  be  confined  to  the  grounds  upon  which  the 
rehearing  was  granted.*  But  where  the  rehearing  is  asked  and 
granted  upon  the  whole  case,  it  sets  aside  the  appellate  decision 
rendered  on  the  prior  hearing.*  The  case  comes  up  for  re-exami- 
nation as  if  it  had  never  been  decided,*  and  all  concessions  made 
in  the  original  briefs  of  the  parties  may  be  withdrawn.* 

8.  Examination  of  Questions  of  Fact — a.  ACTION  AT  Law. — In 
actions  at  law  appellate  courts  are  confined  to  an  examination  of 
questions  of  law  arising  on  the  record  or  brought  up  by  a  bill  of 
exceptions. '^  The  credibility  of  witnesses  and  the  probative  force 
of  facts  introduced  in  evidence  are  the  sole  province  of  the  jury.® 


Omission  to  Serve  Brief.  —  A  party 
may  obtain  a  rehearing  on  the  ground 
that  no  copy  of  his  opponent's  brief 
was  served  on  him  as  the  order  for  sub- 
mission required,  and  that,  in  conse- 
quence, the  cause  has  been  decided 
against  him  without  a  brief  being 
filed  in  his  behalf.  Patterson  v.  Ely, 
19  Cal.  28. 

Cross-appeal.  —  An  appellee  seeking 
only  affirmation  of  the  judgment  will 
not  be  granted  a  rehearing  because  his 
exceptions  on  cross-appeal  have  not 
been  considered,  where  the  judgment 
has  been  affirmed  for  him  on  the  whole 
case.  Dudley  v.  Goddard(Ky.,  1889), 
12  S.  W.  Rep.  382. 

1.  Arizona  Prince  Copper  Co.  v. 
Copper  Queen  Copper  Co.  (Arizona, 
1886),  II  Pac.  Rep.  396  ;  Willson  v. 
Broder,  24  Cal.  190 ;  Dougherty  v. 
Henarie,  49Cal.  686;  Furlong  v.  Riley, 
104  111.  97. 

Waiver. — Grounds  not  included  in 
the  petition  for  rehearing  are  deemed 
to  be  waived.  Willson  v.  Broder,  24 
Cal.  igo. 

Additional  Grounds. — A  motion  for 
leave  to  file  additional  suggestions  for 
rehearing  will  not  be  allowed,  as  a 
matter  of  course,  after  the  time  for  fil- 
ing the  petition  has  expired,  but  only 
on  special  cause  shown  to  the  satis- 
faction of  the  court.  Hawley  v.  Sim- 
mons, loi  111.  654. 

Stipulation  of  Parties. — Where  parties 
consent  by  stipulation,  oh  a  petition  for 
rehearing,  that  the  record  shall  be 
changed  so  as  to  present  different  ques- 
tions, the  petition  will  be  granted. 
Munger  v.  Jacobson,  100  111.  468;  Gat- 
ling  V.  Newell,  12  Ind.  116. 

2.  Booher  v.  Goldsborough,  44  Ind. 
496;  Gilbert  v  Southern  Ind.  Coal,  etc. , 
Co.,  62  Ind.  524. 


3.  Booher  v.  Goldsborough,  44  Ind, 
496;  Gilbert  v.  Southernjlnd.  Coal,  etc., 
Co.,  62  Ind.  524. 

4.  Booher  v.  Goldsborough,  44  Ind. 
496. 

So  it  is  entirely  proper  to  grant  leave 
to  amend  or  file  an  entirely  new  as- 
signment of  errors.  Gilbert  v.  South- 
ern Ind.  Coal,  etc.,  Co.,  62  Ind.  524. 

Change  of  Position. — Other  cases  hold, 
however,  that  the  parties  cannot 
change  their  position  on  the  rehear- 
ing. Republic  L.  Ins.  Co.  v.  Swigert, 
135  111.  150. 

Becord  Deemed  Perfected. — Where  on 
the  first  hearing  the  cause  is  sub- 
mitted by  the  parties  on  the  assump- 
tion that  the  order  appealed  from 
is  properly  embodied  in  the  record, 
such  order  will  be  treated  as  legiti- 
mately in  the  record  on  rehearing. 
Republic  L.  Ins.  Co.  v.  Swigert,  135 
111.  150. 

Law  and  Fact.  —  And  where  both 
parties  on  the  first  argument  treat  the 
case  as  involving  only  questions  of 
law,  counsel  cannot  on  rehearing  treat 
the  case  as  involving  questions  of 
fact.  Atherton  v.  San  Mateo  County, 
48  Cal.  157. 

8.  Chrystal  v.  Troy,  etc.,  R.  Co., 
105  N.  Y.  166;  People  v.  Fish,  125  N. 
Y.  137;  People  V.  Cignarale,  no  N. 
Y.  23;  Morganthau  v.  King,  15  Colo. 
413;  Baltimore,  etc.,  R.  Co.  v.  Wal- 
born,  127  Ind.  148;  Demill  v.  Moffat, 
45  Mich.  410;  Wolf  V.  Irwin,  84  Mich. 
344;  Rayl  V.  Hammond's  Estate,  95 
Mich.  22;  Taylor  v.  Penquiti,  35  Mo. 
App.  403;  Gaines  v.  Fender,  82  Mo. 
507;  Hamilton  v.  Bogges,  63  Mo.  233, 
unless,  of  course,  expressly  vested  by 
statute  with  jurisdiction  to  decide 
questions  of  fact. 

6.  Whitsett  v.  Ransom,  79  Mo.  258; 
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And  a  re-examination  of  such  questions  would  be  an  exercise  of 
original  jurisdiction.* 

b.  Verdict  and  Findings  of  Court — verdict. — In  reviewing 
a  cause  an  appellate  court  cannot,  therefore,  weigh  the  evi- 
dence. The  only  question  before  the  court  is  whether  there  is 
any  legal  evidence  to  sustain  each  point  in  the  case.* 


Baltimore,  etc.,  R.  Co.  v.  Walborn, 
127  Ind.  142;  Smith  v.  Coleman,  77 
Wis.  343;  Chicago,  etc.,  R.  Co.  v. 
Goracke,  32  Neb.  90;  Hicks  v.  Sum- 
ter Cotton  Mills,  39  S.  Car.  39;  Marion 
V.  Aiken,  39  S.  Car.  33;  State  v.  Ash- 
worth,  43  La.  Ann.  204;  State  v.  Nel- 
son, 32  La.  Ann.  842;  State  v.  Chat- 
man,  34  La.  Ann.  881;  State  v.  Hud- 
son, 32  La.  Ann.  1052;  State  v.  Belden, 
35  L.  Ann.  823;  State  v.  Spooner,  41 
La.  Ann.  781. 

1.  People  V.  Fish,  125  N.  Y.  137; 
People  V.  Cignarale,  no  N.  Y.  23. 

2.  Alabama. — Gibson  z/.  Snow  Hard- 
ware Co.,  94  Ala.  346. 

Arkansas. — Hinkle  v.  Hinkle,  55 
Ark.  583;  Frazer  v.  Grady  (Ark.,  1892), 
18  S.  W.  Rep.  762;  Chandler  v.  Laz- 
arus, 55  Ark.  312;  Little  Rock,  etc., 
R.  Co.  V.  Voss  (Ark.,  1892),  18  S.  W. 
Rep.  172;  St.  Louis,  etc.,  R.  Co.  v. 
Taylor,  57  Ark.  136;  St.  Louis,  etc., 
R.  Co.  V.  Morgart,  56  Ark.  213;  Gavin 
V.  Armistead,  57  Ark.  574;  Speiser  v. 
Cook  (Ark.,  1893),  21  S.  W.  Rep.  36. 

California. — People  v.  Chew  Sing 
Wing,  88  Cal.  268;  People  v.  Christen- 
sen,  85  Cal.  568;  Willamette  Steam 
Mills  Co.  V.  Kremer,  94  Cal.  205; 
Townsend  v.  Briggs  (Cal.,  1893),  32 
N.  E.  Rep.  307;  Prior  v.  Diggs  (Cal., 
1892),  31  Pac.  Rep.  155;  San  Gabriel 
Wire  Co.  v.  Behlow,  94  Cal.  no; 
Rosenthal  v.  McMahon,  93  Cal.  505; 
People  V.  Freeman,  92  Cal.  359;  AUing- 
ham  V.  Rix(Cal.,  1891),  28  Pac.  Rep. 
579;  Welch  V.  Mohr,  93  Cal.  371;  Peo- 
ple z'.  Ah  Jake,  91  Cal.  98;  Cross  v. 
Reed  (Cal.,  1892),  29  Pac.  Rep.  244; 
Barnhart  v.  Fulkerth,  93  Cal.  497; 
Townsend  v.  Briggs  (Cal.,  1893),  32 
Pac.  Rep.  307;  Swain  v.  Fourteenth 
St.  R.  Co.,  93  Cal.  179. 

Colorado. — California  Ins.  Co.  v. 
Gracey,  15  Colo.  70;  With  v.  Equita- 
ble F. ,  etc.,  Ins.  Co.,  2  Colo.  App. 
484;  Taylor  v.  Buckley,  3  Colo.  App. 
79;  Jones  V.  Montrose  Mercantile  Co., 
2  Colo.  94;  Bice  V.  Hover,  2  Colo.  172; 
Potts  V.  Magnes,  17  Colo.  364;  Cald- 
well V.  Willey,  16  Colo.  169;  Spaulding 
V.  Saltiel,  18  Colo.  86;  Colorado  Mid- 


land R.  Co.  V.  O'Brien,  16  Colo.  219; 
Cooper  V.  Perry,  16  Colo.  436;  Doherty 
V.  Morris,  17  Colo.  105;  Hockaday  v. 
Goodwin,  i  Colo.  App.  90;  Harazsthy 
V.  Shandel,  i  Colo.  App.  137;  Lindsay 
V.  Lindsay,  i  Colo.  App.  108;  Williams 
V.  Wishard,  i  Colo.  App.  212;  Pawnee 
Land,  etc.,  Co.  v.  Jenkins,  i  Colo.  App. 
425;  Hurd  V.  Atkins,  i  Colo.  App.  449. 
Florida. — Jacksonville,  etc.,  R.  Co.  v. 
Hunter,  26  Fla.  308;  Schleicher  v. 
Walker,  28  Fla.  680;  Clark  v.  Pope,  29 
Fla.  238;  Johnston  v.  State,  29  Fla.  558. 
Georgia. — Jordan  v.  Grogan,  87  Ga. 
533;.  McBride  v.  Bagley,  88  Ga.  462; 
Savannah,  etc.,  R.  Co.  v.  Watson,  89 
Ga.  no;  Paschal  v.  State,  89  Ga.  303; 
Central  R.,  etc.,  Co.  v.  Strickland,  90 
Ga.  562;  Witkowski  v.  Stubbs,  91  Ga. 
440;  Georgia  Pac.  R.  Co.  v.  Hudson, 
89  Ga.  558;  Richmond,  etc.,  R.  Co.  v. 
Butler,  91  Ga.  52;  Peek  v.  Boone,  90 
Ga.  767;  Georgia  R.,  etc.,  Co.  v. 
Peterson,  91  Ga.  74;  Bohannon  v. 
State,  89  Ga.  445;  Jones  v.  Farmer,  87 
Ga.  266;  Johnson  v.  State,  89  Ga.  :^07; 
Nolen  V.  Heard.  87  Ga.  293;  Moss  v. 
State,  88  Ga.  241;  Brown  v.  State,  88 
Ga.  257;  Pool  V.  Callahan,  88  Ga.  468; 
Barnes  v.  State,  89  Ga.  316;  Schroeder 
V.  Palmer  Hardware  Co.,  88  Ga.  578; 
Parr  v.  Robinson,  88  Ga.  590;  Cedar- 
town  V.  Freeman,  89  Ga.  457;  North- 
eastern R.  Co.  V.  Barnett,  89  Ga.  399. 
Idaho. — Van  Hook  v.  West  (Idaho, 
1893),  32  Pac.  Rep.  1133;  State  v. 
O'Brien,  2  Idaho  1094. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Mehlsack,  33  111.  App.  221;  Brown  v. 
Walker,  32  111.  App.  199;  Chicago  R. 
Co.  V.  Delcourt,  33  111.  App.  430; 
Joliet,  etc.,  R.  Co.  v.  Velie,  140  111. 
59;  Hinckley  v.  Horazdovsky,  33  111. 
App.  259;  Barton  v.  Trentler,  33  111. 
App.  258;  Terre  Haute,  etc.,  R.  Co.  v. 
Barr,  31  111.  App.  57;  Geary  v.  Bangs, 
138  111.  77;  St.  Louis  Bridge  Co.  v. 
Fellows,  39  111.  App.  456;  Ward  v 
Redden,  39  111.  App.  643;  Ingalls  v. 
Allen,  144  111.  535;  Joliet  St.  R.  Co.  v. 
Call,  143  111.  177;  McDaneld  v.  Logi, 
143  111.  4S7;  Jacksonville  Journal  Co. 
V.   Beymer,  42  111.   App.  443;  Wabash 
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R.  Co.  V.  Kime,  42  111.  App.  272; 
Richardson  v.  O'Brien,  44  111.  App. 
243;  Ohio,  etc.,  R.  Co.  v.  Combs,  142 
111.  187;  Chicago,  etc.,  R.  Co.  v. 
Fisher,  141  111.  614;  Weber  Wagon  Co. 
V.  Kehl,  139  111.  644;  Shelton  v. 
O'Riley,  32  111.  App.  640;  Thurber  v. 
Anderson,  35  111.  App.  628;  Cudahy 
V.  Powell,  35  111.  App.  29;  Edmanson 
V.  Andrews,  35  111.  App.  223;  Chicago 
R.  Co.  V.  Brady,  35  111.  App.  460; 
Pugh  V.  Merchants'  Bank,  33  111.  App. 
353;  Ashford  v.  Worrell,  33  111.  App. 
350;  Daegling  v.  Illinois  Vault  Co.,  33 
111.  App.  341;  McDonald  v.  Moore,  32 
111,  App.  142;  Telford  v.  Telford,  31 
111.  App.  415;  Huber  v.  Schmacht, 
39  111.  App.  229;  Wilbur  v.  Turner,  39 
111.  App.  526;  St.  Louis,  etc.,  R.  Co.  v. 
Mondy,  38  111.  App.  322;  Brown  v. 
Donner,  38  111.  App.  336;  King  v. 
Kelly,  38  111.  App.  389;  Treishel  v. 
Weise,  38  111.  App.  405;  Rock  Island 
City  V.  Deis,  38  111.  App.  409;  Wallace 
V.  Buckingham,  38  111.  App.  516; 
Davis  V.  Gurney,  38  111.  App.  520; 
Kankakee  v.  Kankakee  Water  Co.,  38 
111.  App.  620;  111  V.  Peterson,  38  111. 
App.  633;  Smith  V.  People,  38  111. 
App.  638;  Mostoller  v.  Dubois,  38  111. 
App.  644;  Gary  v.  Cole,  38  111.  App. 
236;  Metz  V.  Wood,  39  111.  App.  131; 
Russell  V.  Thomas,  39  111.  App.  158; 
Westgage  v.  Aschenbrenner,  39  111. 
App.  266;  Toledo,  etc.,  R.  Co.  v.  Con- 
roy,  39  111.  App.  351;  Ohio,  etc.,  R.  Co. 
V.  Ramey,  39  111.  App.  409;  St.  Louis 
Stockyards  v.  Tiblier,  39  111.  App.  422; 
Osborne  v.  Meyerott,  39  111.  App. 
425;  Eugene  Robinson  Floating  Mu- 
seum Co.  V.  Hauptmann,  39  111.  App. 
441;  Anderson  v.  Thiele,  39  111.  App. 
476;  Timmerman  v.  Pusey,  39  111.  App. 
523;  Johns  V.  McQuigg,  39  111.  App. 
609;  Pratt  V.  Morris,  40  111.  App.  83; 
Pure  Ice,  etc.,  Co.  v.  Hill,  40  111.  App. 
145;  Brounback  v.  Vandeveer,  40  111. 
App.  149;  Pomeroy  v.  Patterson,  40 
111.  App.  275;  O'Donnell  v.  People,  41 
111.  App.  23;  Horn  v.  Thimmig,  41  111. 
App.  525;  McGregor  v.  Parsons,  41 
111.  App.  571;  Carter  v.  Carter  (111., 
1891),  20  N.  E.  Rep.  948;  Green  v. 
Mumper,  138  111.  434:  Smith  v.  People, 
142  111.  117;  Stastney  v.  Marschall,  37 
111.  App.  137;  Block  V.  Rehfeld,  37  111. 
App.  534;  Chicago,  etc.,  R.  Co.  v. 
Fisher,  38  111.  App.  33;  Plant  v. 
Young,  38  111.  App.  102;  Piano  Mfg. 
Co.  V.  Jackson.  38  111.  App.  104;  Belles 
V.  Anderson.  38  111.  App.  126;  Macon 
County   V.  Mouzy,   38    111.   App.    129; 


Payne  v.  Irvin,  144  111.  482;  Razor  v. 
Razor.  42  111.  App.  504;  Angus  v.  Fos- 
ter, 42  111.  App.  19;  Aft  V.  Weyand.  43 
111.  App.  235;  Blair  v.  Guthrie,  43  111. 
App.  186;  Cleveland,  etc.,  R.  Co.  v. 
Ahrens,  42  111.  App.  434. 

Indiana. — Pennsylvania  Co.  v.  Da- 
vis, 4  Ind.  App.  51;  Ayres  v.  Ham- 
ilton, 131  Ind.  98;  Evansville,  etc.,  R. 
Co.  V.  Talbot,  131  Ind.  221;  Lewis  v. 
Rowland,  131  Ind.  37;  McCormirk, 
etc.,  Co.  V.  Gray,  114  Ind.  345;  Fort 
Wayne,  etc.,  R.  Co.  v.  Husselman,  65  21 
Ind.  73;  Cornelius  v.  Coughlin,  86 
Ind.  461;  Allyn  v.  Allyn,  108  Ind.  327; 
Swope  V.  Paul,  4  Ind.  App.  463;  Mich-  \ 
igan  Mut.  L.  Ins.  Co.  v.  Naugle,  130 
Ind.  79;  Porter  County  First  Nat.  ' 
Bank  v.  Williams  (Ind.  App.,  1892),  31 
N.  E.  Rep.  370;  Ogden  v.  Kelsey,  4 
Ind.  App.  922;  Knight  v.  Knight  (Ind. 
App.,  1892),  30  N.  E.  Rep.  922;  Rine-  \ 
hart  V.  State,  3  Ind.  App.  553;  Fehn  v. 
State,  3  Ind.  App.  568;  Adamson  v. 
Shaner,  3  Ind.  App.  448;  Block  v. 
Haseltine,  3  Ind.  App.  491;  Crawford 
V.  Anderson,  129  Ind.  117;  Gastlin  v. 
Weeks,  2  Ind.  App.  222;  Burrell  v. 
State,  129  Ind.  290;  Stalcup  v.  State, 
129  Ind.  519;  Pulaski  Co.  v.  Shields 
(Ind.,  1891),  29  N.  E.  Rep.  385:  Eppert 
V.  Hall,  133  Ind.  417;  Kentucky,  etc., 
Bridge  Co.  v.  Quinkert,  2  Ind.  App. 
244;  Michael  v.  Fetterhoof  (Ind.  App., 
1891),  28  N.  E.  Rep.  731 ;  Beers  v.  Flock, 
2  Ind.  App.  567;  Nicholl  v.  Pressler,  3 
Ind.  App.  324;  Eaken  v.  Thompson,  4 
Ind.  App.  393;  Terre  Haute,  etc.,  R. 
Co.  V.  Schaeffer,  5  Ind.  App.  86;  Hell- 
zer  V.  Bossard  (Ind.  App.,  1893),  33  N. 
E.  Rep.  217;  Evansville,  etc.,  R.  Co. 
V.  Weikle,  6  Ind.  App.  340;  Robertson 
V.  Monroe,  7  Ind.  App.  470;  Noftsger 
V.  Smith,  6  Ind.  App.  54;  Walker  v. 
Johnson,  6  Ind.  App.  600;  Kackley  v, 
Evansville,  etc.,  R.  Co.,  7  Ind.  App. 
169. 

Iowa. — Ressler  v.  Baxley,  81  Iowa 
750;  Churchill  v.  Gronewig,  8r  Iowa 
449;  Blair  v.  Madison  County,  81  Iowa 
313;  Carpenter  v.  Scott,  86  Iowa  563; 
Ketcham  v.  Larkin  (Iowa,  1893),  55  N. 
W.  Rep.  472;  Fulliam  v.  Hagens 
(Iowa,  1891),  50  N.  W.  Rep.  255; 
Freeman  v.  Herwig  (Iowa,  1892),  51 
N.  W.  Rep.  169;  Buetzier  v.  Jones,  85 
Iowa  721;  Stone  v.  Moore,  83  Iowa 
186;  State  V.  Conable,  81  Iowa  60; 
Ellithorpe  v.  Reidessell  (Iowa,  1893), 
55  N.  W.  Rep.  313;  Cochran  v.  Iowa 
Cent.  R.  Co.,  86  Iowa  753;  Hughes  v. 
Chicago,  etc.,  R.  Co.  (Iowa,   1893),  55 
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N.  W.  Rep.  470;  Daugherty  t/.  Chicago, 
etc.,  R.  Co.  (Iowa,  1893).  54  N.  W. 
Rep.  219;  Criss  v.  Chicago,  etc.,  R. 
Co.  (Iowa,  1893),  55  N.  W.  Rep.  523; 
McMurrin  v.  Rigby  (Iowa,  1893),  53  N. 
W.  Rep.  1079;  Kimball  v.  Saquin,  86 
Iowa  186. 

Kansas. — Kansas  City,  etc.R.  Co.  v. 
Gumes,  50  Kan.  655;  Yadon  v.  Mackey, 
50  Kan.  630;  MuUaney  v.  Humes,  48 
Kan.  368;  Kansas  City  v.  Manning, 
50  Kan.  373;  Cogshall  v.  Pittsburgh 
Roller  Milling  Co.,  48  Kan.  480;  Wich- 
ita, etc.,  R.   Co.  V.  Johnson,  47   Kan. 

351- 

Kentucky. — Quinlich  v.  Quinlich,  12 
Ky.  L.  Rep.  589;  Hampton  v.  Meek 
(Ky.,  1891),  15  S.  W.  Rep.  521;  Louis- 
ville, etc.,  R.  Co.  V.  Foley  (Ky.,  1893), 
21  S.  W.  Rep.  866;  Louisville,  etc.,  R. 
Co.  V.  Law  (Ky.,  1893),  21  S.  W.  Rep. 
648;  Holmes  v.  Harringer  (Ky.,  1892), 
20  S.  W.  Rep.  225;  Gayheart  v.  Pat- 
ton  (Ky.,  1893),  20  S.  W.  Rep.  912. 

Louisiana.  —  Olivier  v.  Louisville, 
etc.,  R.  Co.,  43  La.  Ann.  804. 

Massachusetts.  —  Westcott  v.  New 
York,  etc.,  R.  Co.,  152  Mass.  465; 
Hillyer  v.  Dickinson,  154  Mass.  502. 

Michigan.  —  Essexville  v.  Emery 
(Mich.,  1892),  51  N.  W.  Rep.  204;  Cos- 
tello  V.  Ten  Eyck,  86  Mich.  348; 
Oldenberg  v.  Miller,  82  Mich.  650; 
Wolf  V.  Irwin,  84  Mich.  344;  Jacobia 
V.  Terry,  92  Mich.  275;  Luttenton  v. 
Fritz,  83  Mich.  145;  Retan  v.  Lake 
Shore,  etc.,  R.  Co.,  94  Mich.  146. 

Minnesota.  — CosgrovQ  v.  Kohler,  45 
Minn.  148;  Ostrander  v.  Everest,  44 
Minn.  419;  Culver  v.  Scott,  etc..  Lum- 
ber Co.,  53  Minn.  360;  Bohan  v.  St. 
Paul,  etc.,  R.  Co.,  49  Minn.  488;  Law- 
son  V.  Viehman,  50  Minn.  488;  Innis 
V.  Maxwell,  42  Minn.  371;  Krogstad 
V.  Northern  Pac.  R.  Co.,  46  Minn.  18; 
Koch  V.  St.  Paul  R.  Co.,  45  Minn.  407; 
Henderson  v.  St.  Paul,  etc.,  R.  Co., 
52  Minn.  479;  Bergloff  v.  Mille  Lacs 
Lumber  Co.,  47  Minn.  564;  Cowles  v. 
Canfield,  49  Minn.  496;  Garnder  v. 
Minea,  47  Minn.  295. 

Mississippi. — Louisville,  etc.,  R.  Co. 
V.  Van  Eaton  fMiss.,  1892),  11  So. 
Rep.  Ill;  Louisville,  etc.,  R.  Co.  v. 
Crayton,  69  Miss.  152;  Kansas  City, 
etc.,  R.  Co.  V.  Cantrell,  70  Miss.  329; 
Mobile,  etc.,  R.  Co.  v.  Gunn,  68  Miss. 
366;  Bernheim  v.  Dibrell  (Miss., 
1892),  II  So.  Rep.  795;  Greenville 
Brick,  etc..  Imp.  Co.  v.  Hyatt,  etc., 
Mfg.  Co.  (Miss.,  1891),  II  So.  Rep. 
47J. 


Missouri. — Hammontree  v.  Huber, 
39  Mo.  App.  326;  McCartney  v.  Fin- 
nell,  106  Mo.  445;  Mauget  v.  O'Neill, 
51  Mo.  App.  35;  Deuchler  v.  Farmers' 
F.  Ins.  Co.,  51  Mo.  App.  154;  O'Con- 
nell  V.  St.  Louis,  etc.,  R.  Co.,  106  Mo. 
482;  Duggan  V.  Wabash  Western  R. 
Co..  46  Mo.  App.  266;  State  v.  Geise, 
39  Mo.  App.  189;  State  v.  Bateswell, 
105  Mo.  609;  Dickson  v.  Missouri  Pac. 
R.  Co.,  104  Mo.  491;  Henry  v.  Wabash 
Western  R.  Co.,  109  Mo.  488;  Pohlman 
V.  Tilden,  44  Mo.  App.  569;  Polhaus  v. 
Atchison,  etc.,  R.  Co.,  45  Mo.  App. 
153;  Newland  College  v.  Borck,  44 
Mo.  App.  19;  Wilbur  v.  Turner,  39 
Mo.  App.  526;  Brown  v.  Union  R.  Co., 
51  Mo.  App.  192;  Franklin  z*.  Fischer, 
51  Mo.  App.  345;  Williams  v.  Missouri 
Pac.  R.  Co.,  109  Mo.  475;  State  v. 
McCoy,  III  Mo.  517;  Ballard  v.  Chi- 
cago, etc.,  R.  Co.,  51  Mo.  App.  453; 
Reisert  v.  Williams,  51  Mo.  App.  13; 
Penter  v.  Roberts,  51  Mo.  App.  222; 
Mesker  v.  Cutler,  51  Mo.  App.  341; 
State  V.  Minton,  116  Mo.  605. 

Montana. — Sweetland  v.  Olsen,  11 
Mont.  27;  O'Donnell  v.  Bennett,  12 
Mont.  242. 

Nebraska.  —  Porter  v.  Sherman 
County  Banking  Co.,  36  Neb.  271; 
Connor  v.  Draper,  34  Neb.  870;  Fran- 
sen  V.  Eller,  34  Neb.  664;  Curry  v.  Met- 
calf,  39  Neb.  256;  Farmers'  etc.,  Bank 
V.  Dunbier,  32  Neb.  487;  Tubbs  v. 
Mcintosh,  31  Neb.  238;  Conklin  v. 
Graham,  32  Neb.  546;  Tallman  v. 
Miller,  32  Neb.  559;  Billingsley  v. 
Ricketts,  32  Neb.  438;  Bull  v.  Wagner, 

33  Neb.  246;  Deering  v.  Ruffner,  33 
Neb.  845;  Hill  v.  Fouse,  32  Neb.  637; 
Wasmer  v.  Lean,  32  Neb.  519;  Brecher 
V.  Treitschke,  33  Neb.  699;  Kelly  v. 
Watts,  33  Neb.  729;  McCleneghan  v. 
Reid,  34  Neb.  472;    Nichols  v.  Miller, 

34  Neb.  459;  Beeler  v.  Larned  First 
Nat.  Bank,  34  Neb.  348;  Hill  v.  Hel- 
man,  33  Neb.  731;  Roach  v.  Hawkin- 
son,  34  Neb.  658;  Omaha  Real  Estate, 
etc.,  Co.  V.  Murphy,  53  Neb.  800; 
Courtney  v.  Neimeyer,  33  Neb.  796; 
Union  Pac.  R.  Co.  v.  Marston,  30 
Neb.  241. 

New  Mexico. — Cerf  v.  Badaraco  (N. 
Mex.,  1891),  27  Pac.  Rep.  504;  Lacey 
V.  Woodward  (N.  Mex.,  1891),  25  Pac. 
Rep.  785;  Corkins  v.  Prichard,  3  N. 
Mex.  184. 

New  York. — Oliver  v.  Moore  (Su- 
preme Ct.),  12  N.  Y.  Supp.  343;  Smith 
V.  Gunn  (Supreme  Ct.),  12  N.  Y.  Supp, 
808;   Trimmer  v.  Fish  (Supreme  Ct.) 
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15  N.  Y.  Supp.  68;  Titus  v.  Poole  (Su- 
preme Ct.)i  14  N.  Y.  Supp.  678;  Wedge 
V.  McMahon  (Supreme  Ct.),  11  N.  Y. 
Supp.  459;  Hall  V.  Littleton  (Supreme 
Ct.),  13  N.  Y.  Supp.  323;  Davidson 
Steam  Pump  Co.  v.  Peerless  Mfg.  Co. 
(C.  PI.),  13  N.  Y.  Supp.  268;  Hunter 
V.  Stuge  (Super.  Ct.),  12  N.  Y.  Supp. 
557;  Schumaker  v.  Mather  (Supreme 
Ct.),  14  N.  Y.  Supp.  911;  Hoe  v. 
Hoey  (City  Ct.),  15  N.  Y.  Supp.  105; 
Whittin  V.  Fitzwater,  58  Hun  (N.  Y.) 
601;  Berg  V.  Carroll  (C.  PI.),  16  N.  Y. 
Supp.  175;  Millett  V.  New  York,  etc., 
R.  Co.  (Supreme  Ct.),  19  N.  Y.  Supp. 
122;  Nutting  V.  Kings  County  El.  R. 
Co.  (Supreme  Ct.),  16  N.  Y.  Supp.  673; 
Kozer  v.  Sommer  (Supreme  Ct.),  19  N. 
Y.  Supp.  449;  Sternberger  v.  Metro- 
politan El.  R.  Co.,  2  Misc.  Rep.  (N. 
Y.  C.  PI.)  113;  Holmes  v.  Jones,  69 
Hun  (N.  Y.)  346;  Sherman  v.  Rogers 
(Supreme  Ct.),  24  N.  Y.  Supp.  390; 
Willard  v.  Holmes,  2  Misc.  Rep.  (N. 
Y.  C.  PI.),  303;  Toomey  v.  Delaware, 
etc.,  R.  Co.  (Super.  Ct.),  24  N.  Y. 
Supp.  108;  Randall  z/.  Packard  (C.  PI.), 
20  N.  Y.  Supp.  716;  Beaker  v.  Com- 
mercial Union  Assur.  Co.  (Supreme 
Ct.),  20  N.  Y.  Supp.  37;  Korneman  v. 
Fred  Hower  Brewing  Co.  (Brooklyn 
City  Ct.),  24  N.  Y.  Supp.  103;  Brown 
V.  Wakeman  (City  Ct.),  16  N.  Y. 
Supp.  846;  Kingsland  v.  Murray, 
133  N.  Y.  170;  Matter  of  Thompson. 
127  N.  Y.  463;  Van  Reypen  v.  Van- 
dermark  (City  Ct.),  46  N.  Y.  St. 
Rep.  296;  Mortimer  v.  Doelger,  58  N. 
Y.  Super.  Ct.  578;  Ehrman  v.  Brook- 
lyn R.  Co.  (Supreme  Ct.),  14  N.  Y. 
Supp.  336;  Tidden  v.  Raab  (Supreme 
Ct.),  14  N.  Y.  Supp.  556;  McBride  v. 
Orange  County  R.  Co.  (Supreme  Ct.), 
15  N.  Y.  Supp.  505;  Mahoney  v.  New 
York  Cent.,  etc.,  R.  Co.  (Supreme 
Ct.),  15  N.  Y.  Supp.  501;  People  v. 
McHale  (Supreme  Ct.).  15  N.  Y.  Supp. 
496;  Oliver  v.  Moore  (Supreme  Ct.), 
15  N.  Y.  Supp.  210;  Mendel  v.  Brook- 
lyn R.  Co.  (Supreme  Ct.),  10  N.  Y. 
Supp.  796;  Parker  v.  Knox  (Supreme 
Ct.),  15  N.  Y.  Supp.  256;  Kellow  v. 
McCaw  (Brooklyn  City  Ct.),  14  N.  Y. 
Supp.  267;  Petrie  v.  Petrie,  126  N.  Y. 
683;  Raeder  v.  Ibert  (Brooklyn  City 
Ct.),  14  N.  Y.  Supp.  930;  Stone  v.  Troy 
(Supreme  Ct.),  14  N.  Y.  Supp.  616; 
Kerr  v.  Hammer  (Supreme  Ct.),  15  N. 
Y.  Supp.  605;  Barwick  v.  Gast  Litho- 
graphic, etc.,  Co.,  58  Hun  (N.  Y.)  603; 
Crosby  v.  Delaware,  etc.,  Canal  Co. 
(Supreme  Ct.),  13    N.    Y.   Supp.    306; 


Kene  v.  Bergholz  (Supreme  Ct.),  11 
N.  Y.  Supp.  942;  Hall  V.  Canary  (City 
Ct.),  13  N.  Y.  Supp.  582;  Graham 
V.  Richardson  (Supreme  Ct.),  11  N. 
Y.  Supp.  328;  May  v.  Hamesschlag 
(Brooklyn  City  Ct.),  14  N.  Y.  Supp. 
636;  Duford  V.  Patrick  (Supreme  Ct.), 
15  N.  Y.  Supp.  285;  Byron  v.  Bell  (C. 
PI.),  14  N.  Y.  Supp.  886;  Burtis  v. 
Cassidy  (Brooklyn  City  Ct.),  11  N.  Y. 
Supp.  959;  Prensser  v.  Stockton  (C. 
PI.),  14  N.  Y.  Supp.  877;  Moskovitz  v. 
Lighte,  68  Hun  (N.  Y.)  102;  Weigh- 
mann  v.  Sire  (Supreme  Ct.),  16  N.  Y. 
Supp.  701;  Martin  v.  Piatt  (Supreme 
Ct.),  16  N.  Y.  Supp.  115;  McGourty  v. 
Curran  (Brooklyn  CityCt.),  11  N.  Y. 
Supp.  777;  Morris  v.  Eighth  Ave.  R. 
Co.,  68  Hun  (N.  Y.)  39;  Gross  v.  Janc- 
sok  (C.  PI.),  10  N.  Y.  Supp.  541;  Storm 
V.  Phenix  Ins.  Co.  (Supreme  Ct.),  15 
N.  Y.  Supp.  281;  Guion  v.  Mundy(C. 
PI.).  18  N.  Y.  Supp.  445;  Boues  v. 
Steffens  (Supreme  Ct.),  16  N.  Y.  Supp.  j, 
819;  Layton  v.  Brady  (City  Ct.),  20  '■j 
N.  Y.  Supp.  534;  Olena  v.  Hunting-  " 
ton  (Supreme  Ct.),  15  N.  Y.  Supp.  614; 
Mitchell  V.  Broadway,  etc.,  R.  Co. 
(Supreme  Ct.),24  N.  Y.Supp.  32;  Kruse 
V.  Seeger,  etc.,  Co.  (City  Ct.),  15  N. 
Y.  Supp.  825;  Pentlarge  v.  Eddy  (Su- 
preme Ct.),  15  N.  Y.  Supp.  968;  Bauer 
V.  Consumers'  Ice  Co.  (Super.  Ct.),  15 
N.  Y.  Supp.  975;  Van  Dorn  v.  Jellifife 
(City  Ct.),  16  N.  Y.  Supp.  209;  Con- 
ger V.  Kinney  (Supreme  Ct.),  16  N. 
Y.  Supp.  752;  Anderson  v.  Supreme 
Council  (Supreme  Ct.),  16  N.  Y.  Supp. 
947;  Kipp  V.  Scott  (Supreme  Ct).  16  N. 
Y.  Supp.  948;  Lee  v.  Wightman  (Su- 
preme Ct.),  16  N.  Y.  Supp.  949;  Young 
V.  Kingsbury  (Supreme  Ct.),  i6  N.  Y. 
Supp.  950;  Mussen  v.  White  (Supreme 
Ct.).  16  N.  Y.  Supp.  951;  Bedell  v. 
Kirk  (Supreme  Ct.),  17  N.  Y.  Supp. 
638;  Mann  v.  Brooklyn  (Supreme  Ct.), 

17  N.  Y.  Supp.  643;  Schmerenbeck  v. 
Funke  (Supreme  Ct.),  17  N.  Y.  Supp. 
717;  Menike  v.  Manhattan  R,  Co.  (Su- 
per. Ct.),  17  N.  Y.  Supp.  954;  Zim- 
merman V.  Broadway,  etc.,  R.  Co. 
(Super.  Ct.),  17  N.  Y.  Supp.  957;  Lein- 
kauf  V.  Lombard  (Super.  Ct.),  17  N. 
Y.  Supp.  953;  Rudolph  V.  McCaldin 
(City  Ct.),  17  N.  Y.  Supp.  959;  Cor- 
nelius V.  Reiser  (C.  PL),  18  N.  Y. 
Supp.   113;    Harris  v.   Pryor  (C.   PI.), 

18  N.  Y.  Supp.  128;  Gould  V.  Wal- 
bridge  (Super.  Ct.),  18  N.  Y.  Supp.  190; 
Depan  v.  Wallace  (Supreme  Ct.)  18  N. 
Y.  Supp.  274;  Riley  v.  Rea  (Supreme 
Ct.),  18  N.  Y.  Supp.   597;   Sanford  v. 
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Moss  (Supreme  Ct.),  i8  N.  Y.  Supp. 
673;  Fisher  v.  Smith  (Brooklyn  City 
Ct.),  18  N.  Y.  Supp.  752;  Hulse  v. 
Nicholl  (Supreme  Ct.),  18  N.  Y.  Supp. 
S90;  Armour  v.  Kirchoff  (City  Ct.),  19 
N.  Y.  Supp.  175;  Lutz  V.  Keiser  (Su- 
preme Ct.),  19  N.  Y.  Supp.  505;  Haas 
V.  Altieri  (City  Ct).,  19  N.  Y.  Supp. 
687;  Soderman  v.  Troy  Steel,  etc.,  Co. 
(Supreme  Ct.),  24  N.  Y.  Supp.  401; 
Schuler  v.  Roberts  (Supreme  Ct.),  21 
N.  Y.  Supp.  27;  Rieger  v.  Swan  (City 
Ct.),  22  N.  Y.  Supp.  747;  Goldstein  v. 
Silverstein  (City  Ct.),  23  N.  Y.  Supp. 
350. 

North  Carolina. — Cox  v.  Jones,  no 
N.  Car.  309. 

North  Dakota. — Taylor  v.  Jones  (N. 
Dak.,  1893),  55  N.  W.  Rep.  593. 

Ohio. — Turner  v.  State,  5  Ohio  Cir. 
Ct.  Rep.  537. 

Oklahoma. — Robinson  z/.  Peru  Plow, 
etc.,  Co.,  I  Okla.  140. 

Oregon. — Hardwick  v.  State  Ins.  Co., 
23  Oregon  290;  State  v.  Foot  You,  24 
Oregon  61;  Custer  v.  Custer  (Oregon, 
1892),  29  Pac.  Rep.  78. 

Pennsylvania. — Miller  v.  Hammer, 
141  Pa.  St.  196;  Hoge  v.  Dwelling 
House  Ins.  Co.,  138  Pa.  St.  66;  Yost 
V.  Mensch,  27  W.  N.  C.  (Pa.)  562; 
Readdy  v.  Shamokin,  137  Pa.  St.  98; 
People's  Sav.  Bank  v.  Alexander,  140 
Pa.  St.  22;  Quigley  v.  Delaware,  etc., 
Canal  Co.,  142  Pa.  St.  388;  Currier  v. 
Grebe,  142  Pa.  St.  48;  Light  v.  Zeller, 
144  Pa.  St.  570;  Fisher  v.  Delaware, 
etc.,  Canal  Co.,  153  Pa.  St.  379;  Na- 
tional Dredging  Co.  v.  Mundy,  155 
Pa.  St.  233;  Sylvester  v.  Maag,  155 
Pa.  St.  225;  Hoffman  v.  Burr,  155  Pa. 
St.  218. 

Rhode  Island. — Davidson  z/.  Wheeler, 
17  R.  I.  433- 

South  Carolina. — Sullivan  v.  Susong, 
36  S.  Car.  287;  Miami  Powder  Co.  v. 
Port  Royal,  etc.,  R.  Co.,  38  S.  Car.  78; 
Du  Rant  v.  Du  Rant,  36  S.  Car.  49; 
Redfearn  v.  Douglass,  35  S.  Car.  569. 

Tennessee. — Newport  News,  etc.,  R. 
Co.  V.  Griffin,  92  Tenn.  694;  Tarvers 
V.  State,  90  Tenn.  485. 

Texas. —  Rio  Grande  Bridge,  etc., 
Co.  V.  Varela  (Tex.  Civ.  App.,  1893), 
22  S.  W.  Rep.  993;  Langston  v.  Ham- 
mond (Tex.  App.,  1890),  15  S.  W.  Rep. 
197;  Barrow  v.  Henry  (Tex.,  1890),  15 
S.  W.  Rep.  221;  Swan  v.  Acres,  80 
Tex.  245;  International,  etc.,  R.  Co. 
V.  Brazil,  78  Tex.  314;  Calhoun  v. 
Quinn  (Tex.  Civ.  App.,  1892),  21  S. 
W.  Rep.  705;  Show  V.  Seymour  (Tex. 


Civ.  App.,  1893),  22  S.  W.  Rep.  925; 
Galveston,  etc.,  R.  Co.  v.  Wesch  (Tex. 
Civ.  App.,  1893),  21  S.  W.  Rep.  1014; 
International,  etc.,  R.  Co.  v.  Hall,  i 
Tex.  Civ.  App.  221;  Bowen  v.  State 
(Tex.  App.,  1892),  18  S.  W.  Rep.  464; 
./Etna  Ins.  Co.  v.  Hanna,  81  Tex.  487; 
Browser  v.  Field  (Tex.,  1891),  17  S. 
W.  Rep.  45;  Gulf,  etc.,  R.  Co.  v. 
Necco  (Tex.,  1891),  18  S.  W.  Rep.  564; 
Dallas,  etc.,  R.  Co.  v.  Kinnard  (Tex., 
1892),  18  S.  W.  Rep.  1062;  Niagara  F. 
Ins.  Co.  V.  Lee  (Tex.,  1892),  19  S.  W. 
Rep.  1030;  Bonner  v.  Bean,  80  Tex. 
152;  Missouri  Pac.  R.  Co.  v.  Platzer 
(Tex.,  1891),  15  S.  W.  Rep.  577;  St. 
Louis,  etc.,  R.  Co.  v.  McClain,  80 
Tex.  85;  Koenigheim  v.  Sherwood,  79 
Tex.  508;  Baylor  z/.  Hopf,  81  Tex.  637. 

Utah. — State z/.  Cragum(Utah,i89i), 
27  Pac.  Rep.  4. 

Virginia. — Barbour  v.  Melandy,  88 
Va.  595;  Preston  v.  Otey,  88  Va.  491; 
Burch  V.  Hylton,  89  Va.  441;  Blakeley 
V.  Morris  (Va.,  1893),  17  S.  E.  Rep. 
126;  Richmond,  etc.,  R.  Co.  v.  Bur- 
nett, 88  Va.  538;  Bell  v.  Com.,  88  Va. 
365;  Boulware  v.  Jewett,  87  Va.  253. 

Washington. — Dillon  v.  Folsom,  5 
Wash.  439;  In  re  Hoover's  Will  (D. 
C),  19  Wash.  L.  Rep.  178;  Puget 
Sound,  etc.,  R.  Co.  v.  IngersoH,  4 
Wash.  675;  Pederson  v.  Seattle  Con- 
solidated St.  R.  Co.,  6  Wash.  202; 
Graves  v.  Griffith  Realty,  etc.,  Co.,  3 
Wash.  742;  Noyes  v.  Pugin,  2  Wash. 
653;  Cogswell  V.  West  Street,  etc.. 
Electric  R.  Co.,  5  Wash.  46. 

West  Virginia. — State  v.  Ice,  34  W. 
Va.  244. 

Wisconsin. — Valley  Iron  Works  Mfg. 
Co.  V.  Grand  Rapids  Flouring  Mills 
Co..  85  Wis.  274;  Johnson  v.  Borson, 
77  Wis.  593;  Larson  z/.  Lake  Superior, 
etc.,  R.  Co.,  79  Wis.  201;  Bergevin  v. 
Chippewa  Falls,  82  Wis.  505;  Werner 
V.  Ashland  Lighting  Co.,  84  Wis.  652; 
McDermott  v.  Chicago,  etc.,  R.  Co., 
85  Wis.  102;  Brown  v.  Vannaman,  85 
Wis.  451;  Hurd  v.  Milton,  82  Wis.  402; 
Weadock  v.  Kennedy,  80  Wis.  449; 
Arnold  v.  State,  81  Wis.  278;  Aultman 
V.  Ritter,  81  Wis.  395;  Rumrill  v.  Del- 
afield,  82  Wis.  184;  Coolican  v.  Mil- 
waukee, etc  ,  Imp.  Co.,  79  Wis.  471; 
Dugan  V.  Chicago,  etc.,  R.  Co.,  85 
Wis.  609. 

Wyoming. — O'Brien  v.  Foglesong,  3 
Wyoming  57. 

United  States.  —  Morning  Journal 
Assoc.  V.  Rutherford,  51  Fed.  Rep. 
513;  Smith  V.  Sun   Printing,  etc.,  As- 
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Findings  of  Court. — The  findings  of  a  trial  court  in  actions  at  law 
stand  in  place  of  the  verdict  of  a  jury;'  and  if  there  is  any  le- 
gal evidence  to  sustain  them  they  will  not  be  reviewed  on  appeal.* 


soc,  55  Fed.  Rep.  240;  Henning  v. 
Western  Union  Tel.  Co.,  43  Fed.  Rep. 
131;  The  Columbia,  50  Fed.  Rep.  441; 
The  William  Branfoot,  52  Fed.  Rep. 
390;  Anderson  v.  New  York,  etc.,  R. 
Co.,  47  Fed.  Rep.  38. 

By  Statute. — Where  the  judgment  of 
an  inferior  appellate  court  is  made  by 
statute  conclusive  and  final  as  to  ques- 
tions of  fact, an  appeal  therefrom  raises 
no  questions  for  review  in  a  case  tried 
on  issues  of  fact,  unless  a  question  of 
law  is  raised  by  exceptions,  instruc- 
tions, propositions  submitted  to  the 
courts,  or  in  some  other  appropriate 
manner.  Bradish  v.  Yocum.  130  111. 
391;  Schlesinger  z'.  Keifer,  131  111.  104. 

Where  an  appellate  court  is  ex- 
pressly vested  by  statute  with  the 
same  power  to  decide  questions  of 
fact  on  appeal  as  the  trial  court,  it  is 
under  obligation  to  examine  and  de- 
cide such  questions  as  a  court  of  the 
first  instance.  McGraw  v.  Cornell 
University,  45  Hun(N.  Y.)  364;  Davis 
V.  Clark,  87  N.  Y.  623;  Hewlett  v. 
Elmer,  103  N.  Y.  156. 

Order  Denying  New  Trial. — Where  an 
appellate  court  has  jurisdiction  of 
questions  of  law  only,  an  appeal  from 
an  order  denying  a  new  trial  brings 
up  only  questions  of  law.  State  v. 
Pujo,  41  La.  Ann.  348. 

New  York — Assumed  Jurisdiction, — 
Where  on  appeal  from  an  interlocu- 
tory judgment  entered  on  a  referee's 
report,  the  general  term  reverses  on 
the  facts,  although  confined  by  the 
Code  Civ.  Pro.,  §  looi,  to  a  review  of 
questions  of  law,  the  Court  of  Appeals 
will  reverse  and  remand  the  cause  for 
a  decision  on  the  questions  of  law 
alone.  Dorchester  v.  Dorchester,  121 
N.  Y.  156. 

Denying  Motion  for  New  Trial. — 
An  order  of  the  general  term  denying 
a  motion  for  a  new  trial,  made  under 
§  looi,  Code  Civ.  Pro.,  based  on  ex- 
ceptions taken  during  the  trial,  is 
appealable  to  the  Court  of  Appeals; 
but  neither  the  Court  of  Appeals  nor 
the  general  term  can  consider  ques- 
tions of  fact  on  such  a  motion.  Ray- 
nor  V.  Raynor,  94  N.  Y.  248;  Wahl  v. 
Barnum,  116  N.  Y.  95;  Walker  v. 
Spencer,  86  N.  Y.  162. 

Judgment  of  Referee. — The  general 


term  of  the  Supreme  Court  has  no 
power  to  review  upon  the  facts  an  in- 
terlocutory judgment  directed  by  a 
referee.  Dorchester  f.  Dorchester  (Ct. 
App.),  30  N.  Y.  St.  Rep.  498. 

Decree  of  Surrogate. — A  judgment 
of  the  general  term  of  the  Supreme 
Court  reversing  on  the  facts  a  decree 
of  a  surrogate  admitting  a  will  to 
probate,  and  directing  a  new  trial  of 
questions  of  fact  by  a  jury,  is  not 
an  interlocutory  judgment  or  an  in- 
termediate order  affecting  the  final 
judgment  entered  upon  the  verdict  on 
trial  of  the  issue  so  ordered,  within 
the  meaning  of  the  Code  Civ.  Pro. 
N.  Y.,  §  1316,  Matter  of  Budlong's 
Will,  126  N.  Y.  423.  But  even  in  such 
case  it  will  not  reverse  unless  the  de- 
cision below  is  clearly  against  the 
weight  of  evidence  on  the  whole  rec- 
ord.    Davis  V.  Clark,  87  N.  Y.  623. 

On  Appeal  from  Order. — The  gen- 
eral term  may  examine  facts,  and,  if  it 
arrive  at  a  different  conclusion,  will  set 
aside  the  order  made  by  the  special 
term  of  the  Supreme  Court  below. 
Sperb  V.  Metropolitan  El.  R.  Co.  (Su- 
preme Ct.),  10  N.  Y.  Supp.  865. 

1.  Hallock  V.  Portland,  8  Oregon 
186;  Walrod  v.  Flanigan,  75  Iowa  366; 
Ellsworth  V.  Campbell  (Iowa,  1893), 
54  N.  W.  Rep.  477;  Weil  v.  Eckard, 
37  Kan.  696;  Pierson  v.  Slifer,  52  Mo. 
App.  273;  Com.  V.  Westinghouse 
Electric,  etc.,  Co.,  151  Pa.  St.  265.  So 
with  special  findings.  Lobdell  v.  Bald- 
win, 93  Mich.  569;  Gilchrist  v.  Kelly, 
85  Mich.  413;  Keating  v.  Springer, 
44  111.  App.  547;  Cary  v.  Norton,  35 
111.  App.  365;  Watts  V.  Sweeney,  127 
Ind.  116;  Miller  v.  Best,  36  111.  App. 
74;  Ditto  V.  Sharpe,  35  111.  App.  132; 
Conrad  v.  Kloepfer,  33  111.  App.  228; 
Conwell  V.  Inderrieden,  35  111.  App. 
389;  Wihilter  v.  Smith  (Tex.,  1889), 
II  S.  W.  Rep.  1136;  Richards  v.  Moore 
(Supreme  Ct.),  14  N.  Y.  Supp.  851; 
Evans  v.  State  Bank,  141  U.  S.  107; 
Sauter  v.  Dollman,  46  Minn.  504; 
Robson  V.  Tomlinson,  54  Ark.  229. 

2.  Alabama.  —  Dodd  v.  State,  92 
Ala.  61. 

Arkansas.  —  Blass  v.  Anderson 
(Ark.),  22  S.  W.  Rep.  94;  Bunch  v. 
Potts,  57  Ark.  257. 

California. — Tuffree  v.  Brock  (Cal. 
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1893).  31  Pac.  Rep.  1134;  Delano  v. 
Jacobs,  96  Cal.  275;  Joseph  v.  Macow- 
sky,  96  Cal.  518;  Heinlen  z/.  Heilbron, 

97  Cal.  loi;  Statler  v.  Broedel,  89  Cal. 
184;    Stockton  Sav.    Bank   v.   Staples, 

98  Cal.  189;  Fitzgerald  v.  Neustadt, 
91  Cal.  600;  Hoyt  v.  Selby  Smelting, 
etc.,  Co.,  90  Cal.  339;  Howell  v.  Bur- 
lingame,  90  Cal.  379;  White  v.  McKie 
(Cal.,  1891),  27  Pac.  Rep.  427;  San 
Bernardino  Nat.  Bank  v.  Colton  Land, 
etc.,  Co.,  91  Cal.  124;  Belhow  v. 
Shorb,  91  Cal.  141;  Lovejoy  z/.  Chand- 
ler, 93  Cal.  376;  Young  v.  Donegan 
(Cal.,  1892),  29  Pac.  Rep.  412;  Childs 
V.  Lanterman,  95  Cal.  369;  Startler  v. 
Broedel,  84  Cal.  184;  Duff  v.  Duff,  87 
Cal.  104;  Storch  v.  McCain,  85  Cal. 
304;  Campe  v.  Meierdiercks,  87  Cal. 
290;  Long  V.  Saufley,  89  Cal.  437; 
Breeze  v.  Brooks,  97  Cal.  72;  Reay  v. 
Butler,  95  Cal.  206;  Robinson  v.  Mc- 
Donald, 92  Cal.  33;  Ganceart  v.  Henry, 
98  Cal.  281;  Fisher  v.  Hopkins  (Cal., 
1893),  33  Pac.  Rep.  438;  Bull  v.  Strong, 
98  Cal.  27;  Georgeson  v.  Consumers' 
Lumber  Co.  (Cal.,  1892),  31  Pac.  Rep. 
257;  Alexander  v.  Chick  (Cal.,  1892), 
30  Pac.  Rep.  587;  Burbridge  v.  Lem- 
mert,  99  Cal.  493. 

Colorado.  —  Nixon  v.  Harmon,  17 
Colo.  276;  Lundy  v.  Hanson,  16  Colo. 
267;  Amter  v.  Conlon,  3  Colo.  App. 
185;  Olson  V.  Scott.  I  Colo.  App.  94; 
Witkowski  v.  Hill,  17  Colo.  372;  Col- 
lins V.  McChurg,  I  Colo.  App.  348; 
Ayres  v.  People,  3  Colo.  App.  117; 
Wallace  v.  Giltman  (Colo.,  1893),  33 
Pac.  Rep.  185;  Thorne  v.  Schumaker 
Piano  Co.,  3  Colo.  App.  183;  Light- 
hall  V.  Moore,  2  Colo.  App.  554;  Look 
V.  Odle,  3  Colo.  App.  87;  Gillett  v. 
McAllister,  i  Colo.  App.  168;  Castner 
V.  Richardson,  18  Colo.  497. 

Connecticut.  —  In  re  Sturdevant's 
Estate  (Conn.,  1892),  23  Atl.  Rep. 
826. 

Georgia. — Chavos  v.  State,  89  Ga. 
147;  Sanders  v.  State,  88  Ga.  254. 

Idaho. — Hoffman  v.  Hoffman  (Idaho, 
1890),  46  N.  W.  Rep.  1 106. 

Illinois. — Behrensmeyer  v.  Kreitz, 
135  111.  591;  Moran  v.  Gordon,  33  111. 
App.  46;  Dempsey  v.  Whiteside,  31 
111.  App.  32;  Mullaney  v.  Duffy,  145 
111.  559;  Sherrett  v.  Royal  Clan,  37 
111.  App.  446;  Kouhn  V.  Schroth,  44 
111.  App.  513;  South  Park  Com'rs  v. 
Gavin,  139  111.  280;  Braun  v.  Winans, 
37  111.  App.  248;  Newfeld  V.  Doig,  37 
111.  App.  519;  Patterson  v.  Scott,  37 
111.    App.    520;    Allison  V.    Leslie,    40 


111.  App.  441;  Gamble  v.  Ross,  44  111. 
App.  291. 

Indiana. — First  v.  First,  132  Ind. 
572;  Equitable  Accident  Ins.  Co.  v. 
Stout,  135  Ind.  444;  Sohn  v.  Gantner, 
134  Ind.  31 ;  Ashmead  v.  Reynolds,  134 
Ind.  139;  Zimmerman  v.  Snyder,  6 
Ind.  App.  178;  Reddick  v.  Keesling, 
129  Ind.  128;  Anderson  v.  Galloway 
(Ind.  App.,  1891),  28  N.  E.  Rep.  570; 
Martinsville  First  Nat.  Bank  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  129  Ind. 
241;  Deacon  v.  Van  Nuys,  129  Ind. 
580;  Brown  v.  Sullivan,  3  Ind.  App. 
211 ;  Duffy  V.  Carman,  3  Ind.  App.  207; 
Brundage  v.  Deschler,  131  Ind.  174; 
Bennett  v.  Acton,  130  Ind.  597;  Miller 
V.  Miller,  4  Ind.  App.  128;  Taylor  v. 
Birely,  130  Ind.  484;  Sinn  v.  King, 
131  Ind.  183;  McGregor  v.  Hubbs,  125 
Ind.  487;  Poole  v.  McGahan,  126  Ind. 
168;  Berridge  v.  Banks,  125  Ind.  561; 
Fankboner  v.  Corder,  127  Ind.  164; 
Lewis  V.  Godman,  129  Ind.  359;  Matt- 
ler  V.  Stragmier,  i  Ind.  App.*  556; 
Louisville,  etc.,  R.  Co.  v.  Hendricks, 
128  Ind.  462. 

Iowa. — Harper  v.  Buder  (Iowa, 
1893),  54  N.  W.  Rep.  203;  Arbach  v. 
Chicago,  etc.,  R.  Co.,  86  Iowa  loi; 
King  V.  Chicago,  etc.,  R.  Co.  (Iowa, 
1893),  54  N.  W.  Rep.  204;  Markley  v. 
Keeney  (Iowa,  1893),  54  N.  W.  Rep. 
251;  Markley  v.  Hull,  51  Iowa  109; 
Rollins  V.  Davidson,  84  Iowa  237; 
Pace  V.  Heinley,  85  Iowa  733;  Durlam 
V.  Steele  (Iowa,  1893),  55  N.  W.  Rep. 
509;  Smalley  z/.  Fullerton(Iowa,  1893), 
55  N.  W.  Rep.  320. 

Kansas. — Wyandotte  County  v.  Ar- 
nold, 49  Kan.  279;  Harrison  v.  Harri- 
son, 48  Kan.  443;  Miltonvale  State 
Bank  v.  Kuhnle,  50  Kan.  420;  Culver 
V.  Moeser,  46  Kan.  329;  Pollard  v. 
Newton  First  Nat.  Bank,  47  Kan.  406; 
Wilson  V.  Howell,  48  Kan.  150; 
Mushrush  v.  Zarker,  48  Kan.  382; 
Kirby  v.  Henry,  49  Kan.  176. 

Kentucky. — Haynes  v.  Wiley,  12 
Ky.  L.  Rep.  299;  Flowers  v.  Miller 
(Ky.,  1891),  16  S.  W.  Rep.  705;  Hall 
V.  Miles  (Ky.,  1893),  22  S.  W.  Rep. 
652;  Cottrell  V.  Branin  (Ky.,  1892), 
20  S.  W.  Rep.  703. 

Louisiana. — Sullivan  v.  New  Or- 
leans Stave,  etc.,  Co.,  44  La.  Ann. 
787;  Barrios  v.  Lacroix,  44  La.  Ann. 
147;  Consumers'  Ice  Co.  v.  Trautman 
(La.,  1893),  12  So.  Rep.  930. 

Maine. — Chase  v.  Jones,  84  Me. 
107;  Pettengill  v.  Shoenbar,  84  Me. 
104. 
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Maryland.  —  Thomas  v.  Brandt 
(Md.,  1893),  26  Atl.  Rep.  524. 

Massachusetts. — Gannon  v.  Shepard, 

156  Mass.  355;  Houghton  v.  Wilhelmy, 

157  Mass.  521. 

Michigan. — Voorheis  v.  People's 
Mut.  Ben.  Soc,  86  Mich.  31;  Bahan 
V.  Turnbull,  86  Mich.  347;  Bateman  v. 
Blaisdell,  83  Mich.  357;  Bates  v.  Her- 
rick,  82  Mich.  295;  Ripley  v.  Selig- 
man,  88  Mich.  177;  Schuler  v.  Eckert, 
90  Mich.  165;  Peck  v.  Cook,  95  Mich. 
31;  McGill  V.  Hawks,  95  Mich.  153; 
Joslin  V.  Goebel,  90  Mich.  71;  Landy- 
skowski  V.  Martyn,  93  Mich.  575; 
Browne  v.  Winslow,  95  Mich.  441. 

Minnesota. — Combination  Steel,  etc., 
Co.  V.  St.  Paul  R.  Co.,  52  Minn.  203; 
St.  Paul  Trust  Co.  v.  Sargent,  44 
Minn.  449;  Macfee  v.  Horan,  45  Minn. 
519;  Hendrickson  v.  Tracy,  53  Minn. 
404;  Kilgore  v.  Frisbee,  5^  Minn.  519; 
Joyslin  v.  Kent,  47  Minn.  271;  Cros- 
son  ^.  Olson,  47  Minn.  27;  Minnesota 
State  Agricultural  Soc.  v.  Swanson, 
48  Minn.  231;  Reynolds  v.  Curtiss,  53 
Minn.  257. 

Missouri. — Bray  v.  Adams  (Mo., 
1893),  21  S.  W.  Rep.  853;  Brown  v. 
Brown,  106  Mo.  611;  St.  Louis  v.  Wet- 
zel, no  Mo.  260;  GriflSth  v.  Kansas 
City  Material,  etc.,  Co.,  46  Mo.  App. 
539;  Schnare  v.  Austin,  106  Mo.  610; 
Wood  V.  Wood,  103  Mo.  17;  Naylor  v. 
Cox  (Mo.,  1893),  21  S.  W.  Rep.  589; 
Bray  v.  Kremp  (Mo.,  1893),  21  S.  W. 
Rep.  220;  Craig  z*.  Kelly,  49  Mo.  App. 
312;  Hall  V.  Hall,  107  Mo.  loi;  Magee 
V.  Burch,  108  Mo.  336;  Kehoe  t/.  Phil- 
lipi,  42  Mo.  App.  292;  Nelson  v.  Nel- 
son, 41  Mo.  App.  130;  Wanchaff  v. 
Masonic  Mut.  Ben.  Assoc,  41  Mo. 
App.  206;  McGee  v.  Lovelock,  39  Mo. 
App.  502. 

Montana. — Harris  v.  Lloyd, 11  Mont. 
390;  McMaster  v.  Montana  Union  R. 
Co.     (Mont.,     1892),     29     Pac.     Rep. 

539- 

Nebraska. — Cooper    v.    Chittenden, 

33  Neb.  313;  Johnson  v.  Blazer,  33 
Neb.  841;  Oleson  v.  Plattsmouth,  35 
Neb.  153;  Lewis  v.  Lewis,  31  Neb. 
528;  Columbus  Nat.  Bank  v.  Hollerin 
(Neb.,  1891),  48  N.  W.  Rep.  392; 
Hoagland  v.  Van  Etten,  31  Neb.  292; 
Westover  v.  Lewis,  36  Neb.  692;  Her- 
bert V.  Keck,  35  Neb.  508;  Gerber  v. 
Jones,   36    Neb.    126;    May   v.    Cahn, 

34  Neb.  652;  McConnell  v.  McCon- 
nell,  37  Neb.  57. 

Nevada. — Welland  v.  Williams,  21 
Nev.  230. 


New  Jersey. — Dimrock  v.  U.  S.  Nat. 
Bank  (N.  J.,  1893),  25  Atl.  Rep.  926. 

New  Mexico. — Lynch  v.  Grayson  (N. 
Mex.,  1893),  32  Pac.  Rep.  149;  Tor- 
lina  V.  Trorlicht  (N.  Mex.,  1891),  27 
Pac.  Rep.  794. 

New  York. — Allen  v.  Heine  (Su- 
preme Ct.),  20  N.  Y.  Supp.  38;  Brian 
V.  Mead(Supreme  Ct.),  15  N.  Y.  Supp. 
488;  Eysaman  v.  Small  (Supreme  Ct.), 
15  N.  Y.  Supp.  288;  Mitchell  v.  Broad- 
way, etc.,  R.  Co.  (Supreme  Ct.),  24  N. 
Y.  Supp.  32;  Queen  v.  Bell  (Super. 
Ct.),22  N.Y.  Supp.  397;  Sing  SingFirst 
Nat.  Bank  z/.  Chalmers  (Supreme  Ci.), 
23  N.  Y.  Supp.  1143;  Burrows  z-.  Atlas 
Steamship  Co.  (Super.  Ct.),  18  N.  Y. 
Supp.  781;  Ashton  V.  Rochester,  133 
N.  Y.  197;  May  v.  Meierdierck  (C. 
PI.),  16  N.  Y.  Supp.  871  ;  En- 
right  V.  Seymour  (C.  PI.),  24  N.  Y. 
Supp.  704;  Eckenroth  v.  Vought  (C. 
PI.),  21  N.  Y.  Supp.  1132;  Fuller  v. 
Wise  (Super.  Ct.),  21  N.  Y.  Supp. 
1133;  Moss  V.  Manhattan  R.  Co. 
(Super.  Ct.),  21  N.  Y.  Supp.  1134; 
Matter  of  McCarthy's  Will  (Supreme 
Ct.),  20  N.  Y.  Supp.  581;  Clemens  v. 
Society  of  Good  Fellows  (Supreme 
Ct.).  16  N.  Y.  Supp.  378;  Johnston  v. 
Manhattan  R.  Co.  (Supreme  Ct.),  16 
N.  Y.  Supp.  434;  Dunne  v.  Young 
(C.  PL),  16  N.  Y.  Supp.  957;  Holland  v. 
Brown  (Supreme  Ct.),  17  N.  Y.  Supp. 
657;  Murray  v.  Molloy  (Supreme  Ct.), 
17  N.  Y.  Supp.  705;  Bultman  v. 
New  York  El.  R.  Co.  (Super.  Ct.),  17 
N.  Y.  Supp.  952;  Hyman  v.  Fried- 
man (C.  PI.),  18  N.  Y.  Supp.  446: 
Austin  V.  Rappleye  (Supreme  Ct.),  19 
N.  Y.  Supp.  102;  Tucker  v.  McLean 
(Supreme  Ct.),  21  N.  Y.  Supp.  224; 
Michel  V.  Colegrove,  47  N.  Y.  St.  Rep. 
937;  Goldberg  v.  Lavinski  (C.  PI.), 
22  N.  Y.  Supp.  552;  McLaughlin  v. 
O'Toole  (C.  PL),  20  N.  Y.  Supp.  653; 
Bensler  v.  Locke  (Super.  Ct.),  24  N.  Y, 
Supp.  364;  Zareck  v.  American  Biscuit, 
etc.,  Co.  (C.  PI.),  22  N.  Y.  Supp.  1126; 
Wolf  V.  Farley  (C.  PI.),  16  N.  Y.  Supp. 
168;  Bergz/.  Carroll  (C.  PI.),  16  N.  Y. 
Supp.  175. 

Ohio. — Metropolitan  Bank  v.  Cin- 
cinnati, etc.,  R.  Co.,27Wkly.  L.  Bull. 
(Ohio)  105. 

Oregon. — Hughes  v.  Holman,  23 
Oregon  481. 

Pennsylvania.  — Mitchell's  Appeal, 
21  Pitts.  L.  J.  N.  S.  (Pa.)  215;  In  re 
Sheehan's  Eltate,  139  Pa.  St.  168; 
Perrin  v.  Wells,  155  Pa.  St.  299;  Guyer 
V.    Port,    155    Pa.    St.  322;    Fisher  v. 
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King,  153  Pa.  St.  3;  Reader  v.  Trul- 
linger,  151  Pa.  St.  287. 

South  Carolina. — Alexander  v.  Mes- 
servey,  35  S.  Car.  409;  McCrady  v. 
Jones,  36  S.  Car.  136;  Williams  v. 
Mower,  35  S.  Car.  206;  Brooks  v.  Mc- 
Meekin,  37  S.  Car.  285;  Bates  v. 
American  Mortgage  Co.,  37  S.  Car. 
88;  Aultman  v.  Utsey,  34  S.  Car.  559; 
McFall  V.  McFall,  35  S.  Car.  559;  Riv- 
ers V.  Rivers,  36  S.  Car.   302. 

Tennessee. — Eller  v.  Richardson,  89 
Tenn.  575. 

Texas. — Umschied  v.  Scholz,  84  Tex. 
265;  Chase  v.  Veal,  83  Tex.  333;  Tripis 
V.  Weslow  (Tex.,  1892),  18  S.  W.  Rep. 
684;  Wight  V.  Sweetwater  Grocer  Co. 
(Tex.  Civ.  App.,  1893),  22  S.  W.  Rep. 
585;  James  v.  James, 81  Tex.  373;  Cable 
V.  Bignowitty  (Tex.,  1891),  17  W.  Rep. 
33;  Sanborn  v.  Gunter,  84  Tex.  273; 
Willis  V.  Heath  (Tex.,  1891),  18  S.  W. 
Rep.  801;  Gray  v.  Shelby,  83  Tex.  405; 
Blum  V.  Watson  (Tex.,  1892),  19  S.  W. 
Rep.  357;  Keesey  v.  Gage  (Tex. 
Civ.     App.,     1893),    21    S.    W.     Rep. 

397- 

Utah.—Knn^XX  v.  Garland,  8  Utah 
150;  Victoria  Copper  Min.  Co.  v.  Haws, 
7  Utah  515;  Goodwin  -v.  Hamilton,  7 
Utah  475;  Rogers  v.  Cook,  8  Utah 
123. 

Virginia. — Stinson  v.  Barley  (Va., 
1892),  14  S.  E.  Rep.  531. 

Washington. — Janson  v.  Peterson,  2 
Wash.  447. 

West  Virginia. — Bartlett  v.  Cleaven- 
ger,  35  W.  Va.  719. 

Wisconsin. — Robbins  z/.  Fonddu  Lac, 
82  Wis.  340;  Blindert  v.  Kreiser,  81 
Wis.  174;  Humphrey  v.  Plumer,  80 
Wis.  246;  Farr  w.  Semple,  81  Wis.  230; 
Spehn  V.  Huebschen,  83  Wis.  313; 
Kehoe  v.  Burns,  84  Wis.  372;  Upton 
V.  Johnston,  84  Wis.  8. 

United  States. — Case  Mfg,  Co.  v. 
Soxman,  138  U.  S.  431;  The  Ludwig 
Holberg,  43  Fed.  Rep.  117;  Bar- 
tel  V.  Mathias,  19  Oregon  482; 
Tyng  V.  Grinnell,  92  U.  S.  467;  Ex  p. 
French,  91  U.  S.  423;  Smith  v.  Gale, 
144  U.  S.  509. 

Extent  of  Eeview.  —  The  appellate 
court  is  limited  to  a  consideration  of 
what  principles  of  law  are  applicable  to 
the  facts  so  found.  Rexroth  v.  Coon, 
15  R.  I.  39;  Providence  County 
Sav.  Bank  v.  Phalen,  12  R.  I.  495; 
Providence  Gas  Burner  Cp.  v.  Barney, 
14  R.  I.  18;  Kenney  I'.  Sweeney,  14  R. 
•I.  581. 

Exclusion  of  Evidence. — So  where  the 


appellate  court  holds  the  exclusion 
of  evidence  by  the  court  below  erro- 
neous, it  cannot  go  further  and  ex- 
amine its  weight  if  admitted.  Apple- 
bee  V.  Duke  (Supreme  Ct.),  13  N.  Y. 
Supp.  929. 

Waiver. — Where  the  parties  waive 
findings  of  fact,  a  judgment  rendered 
upon  conflicting  evidence  will  not  be 
disturbed  on  appeal.  Long  v.  Saufley, 
89  Cal.  437. 

When  Equal  to  Special  Verdict.  — 
Where  the  findings  of  the  court  are 
equivalent  to  a  special  verdict  of  a 
jury,  substantive  facts  sufficient  to  up- 
hold the  judgment  must  be  found,  and 
a  failure  to  find  material  facts,  or  a 
mere  finding  of  evidentiary  facts  upon 
a  material  point,  will  warrant  reversal 
as  a  question  of  law.  The  E.  A. 
Packer,  140  U.  S.  365;  Graham  v. 
Bayne,  18  How.  (U.  S.)  60;  Wayne 
County  V.  Kennicott,  103  U.  S.  554; 
Phoenix  Ins.  Co.  v.  Copelin,  9  Wall. 
(U.  S.)  461;  Wood  V.  La  Rue,  9  Mich. 
158;  Howerter  v.  Kelly,  23  Mich.  337; 
Adams  v.  Champion,  31  Mich.  233; 
Briggs  V.  Brushaber,  43  Mich.  330; 
Bates  V.  Wilbur,  10  Wis.  415;  Addle- 
man  V.  Erwin,  6  Ind.  494. 

No  Question  Raised. — So  where  a  trial 
is  had  before  a  court  alone  without  a 
jury,  and  no  objection  is  made  to  the 
admission  or  exclusion  of  evidence, 
and  no  propositions  of  law  are  pre- 
sented to  the  trial  court  for  its  ruling, 
the  record  raises  no  question  for  re- 
view. Chicago  First  Nat.  Bank  v. 
Northwestern  Nat.  Bank  (111.,  1892), 
29  N.  E.  Rep.  884;  McCleary  z/.  Menke, 
109  111.  301. 

Bill  of  Exceptions. — Where  in  cases 
tried  by  the  court  alone  the  facts  found 
are  conclusive,  a  bill  of  exceptions  can- 
not be  used  to  bring  up  the  evidence 
for  a  review  of  the  findings.  The  City 
of  New  York,  147  U.  S.  75;  The  Ab- 
botsford,  98  U.  S.  440;  The  Clara,  102 
U.  S.  200;  The  Benefactor,  102  U.  S. 
214;  The  Annie  Lindsley,  104  U.  S. 
185;  Collins  V.  Riley,  104  U.  S.  322; 
Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485;  Watts  V.  Camors,  115 
U.  S.  353;  The  Maggie  J.  Smith,  123 
U.    8.    349;    The    Gazelle,  128    U.    S. 

474- 

Issues  de  Novo. — Hence  on  appeal 
from  an  action  at  law,  tried  by  the 
court  without  a  jury,  the  appellate 
court  cannot  try  the  issues  /le  novo. 
McCormick  v.  Lundburg,  74  Iowa 
558. 
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c.  In  Criminal  Cases. — There  is  no  distinction  in  the  applica- 
tion of  the  principle  between  civil  and  criminal  cases.*  A  judgment 
of  conviction  will  not  be  reversed  unless  the  verdict  is  against  the 
clear  weight  of  evidence,  or  shows  a  corrupt  or  arbitrary  motive.* 


1.  People  V.  Cignarale,  no  N.  Y. 
23;  People  V.  Driscoll,  107  N.  Y.  417; 
People  V.  Fish,  125  N.  Y.  137;  People 
V.  Lyons,  no  N.  Y.  618;  People  v. 
Kelly,  113  N.  Y.  647;  People  v.  Stone, 
117  N.  Y.  480. 

2.  Alabama. — Graham  v.  State,  92 
Ala.  55. 

Arkansas.  —  Richardson  v.  State 
(Ark.,  1S92),  19  S.  W.  Rep.  502;  Porter 
V.  State,  57  Ark.  267. 

California. — People  v.  Nagle  (Cal., 
1892),  29  Pac.  Rep.  640;  People  v. 
Hong  Quin  Moon,  92  Cal.  41;  People 
V.  Curran  (Cal.,  1892),  31  Pac.  Rep. 
1116;  People  V.  Nelson,  85  Cal.  421. 

Colorado. — Bueno  v.  People,  i  Colo. 
App.  232;  Metcalf  v.  People  (Colo., 
1892),  30  Pac.  Rep.  39;  Ireland  v. 
People,  I  Colo.  App.  126;  Clarke  v. 
People,  16  Colo.  571. 

Florida. — Woodruff  v.  State,  31 
Fla.  320;  Armstrong  v.  State,  30  Fla. 
170. 

Georgia. — Roberts  v.  Hinson,  77  Ga. 
589;  Davis  V.  State  (Ga.,  1893),  17  S. 
E.  Rep.  336;  Rag  v.  State,  91  Ga.  87; 
Holt  V.  State,  89  Ga.  316;  Surles  v. 
State,  89  Ga.  167. 

Illinois. — Ogden  v.  People,  134  111. 

599- 

Indiana. — Taylor  v.  State,  130  Ind. 
66;  McCarty  v.  State,  127  Ind.  225; 
Ard  V.  State,  114  Ind.  542;  Wach- 
stetter  v.  State,  99  Ind.  290;  Hudson 
V.  State,  107  Ind.  372;  Ritter  v.  State, 
III  Ind.  324;  Trout  v.  State,  in  Ind. 
499;  Kleespies  v.  State,  106  Ind.  383; 
Dolke  V.  State,  99  Ind.  229;  Murphy 
V.  State,  97  Ind.  579;  McCarty  v. 
State,  127  Ind.  223;  Howell  v.  State, 
4  Ind.  App.  483;  Campbell  v.  State, 
3  Ind.  App.  206;  Baker  v.  State,  2 
Ind.  App.  517. 

Iowa. — State  v.  Wise,  83  Iowa  596; 
State  V.  Ginger,  80  Iowa  574;  State  v. 
O'Brien,  81  Iowa  88;  State  v.  Hogan, 
85  Iowa  712;  State  v.  Sipult,  81  Iowa 
40. 

Kansas. — State  v.  Hunter,  50  Kan. 
302. 

Kentucky.  —  Blair  v.  Com.  (Ky., 
1892),  20  S.  W.  Rep.  434;  Cargill  v. 
Com.  (iCy.,  1892),  20  S.  W.  Rep.  782; 
Combs  V.  Com.  (Ky.,  1892),  20  S.  W. 
Rep.    268;     Thomas    v.    Com.    (Ky., 


1892),  20  S.  W.  Rep.  226;  Cosby  v. 
Com.  (Ky.,  1891),  16  S.  W.  Rep.  88; 
Johnson  ?/.  Com.  (Ky.,  1891),  15  S.  W. 
Rep.  662;  Vowells  v.  Com.,  83  Ky. 
193;  Campbell  v.  Com.  (Ky.,  1891), 
16  S.  W.  Rep.  127;  Jackson  v.  Com. 
(Ky.,  1890),  14  S.  W.  Rep.  677;  Bran- 
son V.  Com.,  92  Ky.  330;  Upton  v. 
Com.  (Ky.,  1892),  19  S.  W.  Rep.  744; 
Smith  V.  Com.  (Ky.,  1891),  17  S.  W. 
Rep.  182;  Faustre  w.  Com.  (Ky.,  1892), 
19  S.  W.  Rep.  188;  Williams  v.  Com. 
(Ky.,1892),  18S.W.  Rep.  364;  Simmons 
V.  Com.  (Ky.,  1892),  18  S.  W.  Rep. 
534;  Madison  v.  Com.  (Ky.,  1891),  17 
S.  W.  Rep.  164;  Whitaker  v.  Com. 
(Ky.,  1891),  17  S.  W.  Rep.  358. 

Louisiana. — State  v.  Jones,  44  La. 
Ann.  1120;  State  v.  Asworth,  43  La. 
Ann.  204. 

Massachusetts. — Com.  v.  Cronan,  155 
Mass.  393;  Com.  v.  Ryan,  152  Mass. 
283;  Com.  V.  Jacobs,  152  Mass.  276. 

Michigan. —  People  v.  Cahoon,  88 
Mich.  456;  People  v.  Ten  Elshof,  92 
Mich.  167. 

Minnesota. — State  v.  Rose,  47  Minn. 

47. 

Mississippi. — Maury  v.  State  (Miss., 
1891),  9  So.  Rep.  445;  Terry  v.  State, 
(Miss.,  1S93),  12  So.  Rep.  344. 

Missouri. — State  v.  Schaefer,  116 
Mo.  96;  State  v.  Samuels,  in  Mo.  566; 
State  V.  Campbell,  115  Mo.  391;  State 
V.  Moxley,  115  Mo.  644;  State  v.  Wel- 
sor,  117  Mo.  570;  State  v.  Baker,  104 
Mo.  269;  State  v.  Pickett,  105  Mo.  311; 
State  V.  Orrick,  106  Mo.  in;  State  v. 
Turner,  no  Mo.  196;  State  v.  Hilter- 
brand,  116  Mo.  543. 

Nebraska. — Owen  v.  State,  34  Neb. 
392. 

New  Mexico. —  Hicks  v.  Territory 
(N.  Mex.,  1892),  30  Pac.  Rep.  872; 
Faulkner  v.  Territory  (N.  Mex.,  1892), 
30  Pac.  Rep.  905. 

New  York.  —  People  v.  Cignarale, 
no  N.  Y.  23;  People  v.  Driscoll,  107 
N.  Y.  417;  Latham  v.  Delaney  (Su- 
per. Ct.),  15  N.  Y.  Supp.  146;  People 
V.  O'Connell  (Supreme  Ct.),  12  N.  Y. 
Supp.  477;  People  V.  Fish,  125  N.  Y. 
136;  People  V.  Spriggs  (Supreme  Ct.), 
II  N.Y.  Supp.  483;  People  v.  Fitzthum, 
137  N.  Y.  581;  People  v.  Zounek  (Su-. 
preme  Ct.),  20  N.  Y.  Supp.  755;  Peopk 
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d.  Referee's  Report. — The  same  principle  obtain  in  an  ap- 
peal from  a  judgment  entered  on  the  report  of  a  referee.* 

V.  Hamilton  (Ct.  App.),  50  N.  Y.  St. 
Rep.  22;  People  v.  Taylor,  138  N.  Y. 
398;  People  V.  Loppi,  128  N.  Y.  629; 
People  V.  Bergen  (Supreme  Ct.),  17 
N.  Y.  Supp.  296;  People  v.  Davis  (Su- 
preme Ct.),  19  N.  Y.  Supp.  781;  People 
V.  Sliney,  137  N.  Y.  570. 

Pennsylvania. — Com.  v.  Ware,  137 
Pa.  St.  465- 

South  Carolina. — State  v.  Vari,  35  S. 
Car.  175. 

Texas. — Lienburger  v.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep.  603; 
Clay  V.  State  (Tex.  Crim.  App.,  1893), 
22  S.  W.  Rep.  973;  Quinn  v.  State 
(Tex.  App.,  1893).  20  S.  W.  Rep.  1108; 
Foresythe  v.  State  (Tex.  Crim.  App., 
1892),  20  S.  W.  Rep.  371;  Texas,  etc., 
R.  Co.  V.  Dessommcs(Tex.,  1891),  15  S. 
W.  Rep.  806;  Stephens  v.  State  (Tex. 
App.,  1891),  16  S.  W.  Rep.  764;  Mis- 
souri Pac.  R.  Co.  V.  Fennell,  79  Tex. 
448;  Warren  v.  State  (Tex.  App.,  1891), 
16  S.  W.  Rep.  747;  Lewis  v.  State,  29 
Tex.  App.  105;  Lunsford  v.  State,  29 
Tex.  App.  205;  Ellis  v.  State,  29  Tex. 
App.  413;  Glass  V.  State  (Tex.,  1890), 
15  S.  W.  Rep.  403;  Reynolds  v.  State, 
29  Tex.  App.  368;  Newberry  v.  State, 
32  Tex.  Crim.  Rep.  145;  Halliburton  v. 
State,  32  Tex.  Crim.  Rep.  51;  Cham- 
bers V.  State  (Tex.  Crim.  Rep.,  1892), 
20  S.  W.  Rep.  715;  Green  v.  State 
(Tex,  Crim.  App.,  1892),  20S.  W.  Rep. 
712;  McLeod  V.  State  (Tex.  Crim.  App., 
1S92),  20  S.  W.  Rep.  749;  Hardy  v. 
State,  31  Tex.  Crim.  Rep.  289;  Gabe 
V.  State  (Tex.  App.,  1892),  18  S.  W. 
Rep.  413;  Lyons  !».  State,  30  Tex.  App. 
642;  Robertson  v.  State,  30  Tex.  App. 
498;  Rodgers  v.  State,  30  Tex.  App. 
510;  Linticum  v.  State  (Tex.  App., 
i8gi),  17  S.  W.  Rep.  930;  Ramey  v. 
State  (Tex.  App.,  1892),  18  S.  W.  Rep. 
417;  Good  V.  State,  30  Tex.  App.  276; 
Sauls  V.  State,  30  Tex.  App.  496; 
Crumpton  v.  U.  S.,  138  U.  S.  361; 
Freeborn  v.  Smith,  2  Wall.  (U.  S.)  160; 
Pittsburgh,  etc.,  R.  Co.  v.  Heck,  102 
U.  S.  120;  Lancaster  v.  Collins,  115  U. 
S.  222. 

t-V^/Zi.— Helfrich  v.  Ogden  City  R. 
Co.,  7  Utah  186. 

Virginia. — Lashley  v.  Com.,  88  Va. 
400;  Lyles  V.  Com.,  88  Va.  396;  Hite  v. 
Com.,  88  Va.  882;  Tucker  v.  Com.,  88 
Va.  20. 

Washington. — Lybarger  v.  State,  2 
Wash.  552. 


Wisconsin. — Schuster  v.  State,  80 
Wis.  107. 

1.  California. — Fulmore  v.  Mc- 
George,  91  Cal.  611. 

Delaware. — Layton  v.  Sussex  County 
Poor  Trustees,  6  Houst.  (Del.)  13. 

Florida. — Moulie  v.  Hughes,  28  Fla. 
617;  Jacksonville,  etc.,  R.  Co.  v.  Gar- 
rison, 30  Fla.  567. 

Illinois. — Herbert  v.  Herbert,  144 
in.  115. 

Iowa. — Yetzer  v.  Applegate,  83  Iowa 
726. 

Kansas. — Harper  v.  Hendricks,  49 
Kan.  718;  Bryan  v.  Moore,  48  Kan. 
217. 

Kentucky. — Cowan  v.  Prowse  (Ky., 
1892),  19  S.  W.  Rep.  407. 

Massachusetts. — Frecland  v.  Wright, 
154  Mass.  492;  Morrell  v.  Kelley,  157 
Mass.  126. 

Minnesota. — State  v.  Rose,  47  Minn. 

47. 

Missouri. — Leavel  v.  Porter,  52  Mo. 
App.  632. 

Nebraska.  — State  v.  Commercial, 
etc.,  Bank,  37  Neb.  174;  State  z/.  Crab- 
tree,  35  Neb.  106;  Brown  v.  Williams, 
34  Neb.  376. 

New  Hampshire. — Towne  v.  Davis 
(N.  H.,  1891),  22  Atl.  Rep.  450. 

New  York. — Reed  v.  Zimmerman,  i 
Misc.  Rep.  (N.  Y.  City  Ct.)  189;  Griffin 
V.  Griffin  (Supreme  Ct.),  23  N.  Y. 
Supp.  1070;  Matter  of  Rochester  (Su- 
preme Ct.),  20  N.  Y.  Supp.  506;  Mat- 
ter of  New  York,  etc..  Bridge,  137  N. 
Y.  95;  Livingston  v.  Metropolitan  El. 
R.  Co.,  138  N.  Y.  76;  Nette  v.  New 
York  El.  R.  Co.  (C.  PI.),  20  N.  Y. 
Supp.  844;  Hall  V.  Thompson  (Su- 
preme Ct.),  24  N.  Y.  Supp.  86;  New^- 
hall  V.  Appleton  (Super.  Ct.),  47  N.  Y. 
St.  Rep.  299;  Murphy  v.  Graham  (Su- 
preme Ct.),  23  N.  Y.  Supp.  1147; 
Straus  V.  Straus,  67  Hun  (N.  Y.)  491; 
Hopkins  v.  Marlette  (Supreme  Ct.),  20 
N.  Y.  Supp.  576;  Seggerman  v.  Hillis 
Plantation  Coifee  Co.  (Super.  Ct.),  19 
N.  Y.  Supp.  1023;  Betjeman  v.  New 
York  El.  R.  Co.  (C.  PI.),  20  N.  Y. 
Supp.  628;  Camp  V.  Mehrhoff  (Su- 
per. Ct.),  21  N.  Y.  Supp.  453;  Griggs 
V.  Day  (Super.  Ct.),  19  N.  Y.  Supp. 
1019  ;  Bolte  V.  Fichtner,  68  Hun  (N. 
Y.)  147;  O'Neill  V.  Nolan  (Supreme 
Ct.),  21  N.  Y.  Supp.  222;  Crim  v. 
Starkweather,  136  N.  Y.  635;  Reed  z. 
Canastota  Northern  R.  Co.  (Supreme 
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e.  Appeal  in  Equity. — In  equity  appeals  an  appellate  court 
may  review  questions  of  fact,  and  decide  for  itself  whether 
the  evidence  is  sufficient  to  support  the  decision  appealed  from.* 
But  the  findings  of  the  trial  court  will  be  given  great  weight 
and  will  be  deemed  conclusive,  unless  there  are  forcible  reasons 
for  the   inference  that  they  are   erroneous.*       The  tendency  of 


Ct.),  20  N.  Y.  Supp.  241;  Scott  V. 
Haverstraw  Clay,  etc.,  Co.,  135  N.  Y. 
141;  Taylor  v.  Kirkover  (Super.  Ct.), 
21  N.  Y.  Supp.  1081;  Conboy  v.  Cun- 
ningham (Supreme  Ct.),  24  N.  Y. 
Supp.  75;  Skidmore  v.  Anchor  Brew- 
ing Co.  (Supreme  Ct.),  21  N..Y.  Supp. 
1125;  Preston  v.  Groben  (Supreme 
Ct.),  21  N.  Y.  Supp.  921;  Matter  of 
Mellin's  Estate  (Supreme  Ct.),  21  N.  Y. 
Supp.  811;  Dilts  V.  Sweet  (Supreme 
Ct.),  21  N.  Y.  Supp.  57;  Thompson  v. 
Vrooman  (Supreme  Ct.),  21  N.Y.  Supp. 
179;  Delzer  v.  Buffalo  Star  Brick  Co. 
(Supreme  Ct.),  21  N.  Y.  Supp.  604; 
Cohn  V.  Metropolitan  El.  R.  Co.,  136 
N.  Y.  646. 

North  Carolina. — Tilley  v.  Bivens, 
no  N.  Car.  343. 

Oregon. — Lovejoy  v.  Chapman,  23 
Oregon  571;  Hummel  z/.  Frise,  24  Ore- 
gon 5S6;  Clemmensen  v.  Holcomb,  24 
Oregon  395. 

Pennsylvania. — Krumbhaar  v.  Grif- 
fiths, 151  Pa.  St.  223;  Stewart  v.  Par- 
nell,  147  Pa.  St.  523;  In  re  Boffen- 
myer's  Estate,  150  Pa.  St.  540;  In  re 
Reading  Iron  Works,  149  Pa.  St.  268; 
In  re  Harbison's  Estate,  145  Pa.  St. 
456;  /«  r^  Drinkhouse's  Estate,  11  Pa. 
Co.  Ct.  Rep.  144;  Ellison  v.  Hosie,  147 
Pa.  St.  330;  Lee  v.  Perry,  6  Kulp. 
(Pa.)  339;  Baird  v.  Ford,  152  Pa.  St. 
637;  Kittel's  Estate,  156  Pa.  St.  445. 

South  Carolina.  —  Rhodes  v.  Russell, 
38  S.  Car.  421;  Buchanan  v.  Buchan- 
an, 38  S.  Car.  410;  Witte  z/.  Weinberg, 
37  S.  Car.  579;  Boyd  v.  Lee,  36  S.  Car. 
19;  Braffman  v.  Glover,  35  S.  Car.  431; 
Levi  V.  Blackwell,  35  S.  Car.  511; 
Rhode  V.  Tuten,  34  S.  Car.  496;  Hair- 
ston  V.  Hairston,  35  S.  Car.  298. 

Tennessee. — DoUman  v.  Collier,  92 
Tenn.  660;  Vance  v.  Mottley,  92  Tenn. 
310;  Palmer  v.   Van  Wyck,  92  Tenn. 

397- 

Vermont. — Hathaway  v.  Hogan,  64 
Vt.  135;  Baxter  v.  Blodgett,  63  Vt. 
629;  Manning  v.   Leighton,  65  Vt.  84. 

Virginia. — Porter  v.  Christian,  88 
Va.  730;  Douglas  v.  Spoor,  89  Va.  279. 

West  Virginia. — McClanahan  v.  Mc- 
Clanahan,  36  W.  Va.  34;  Fairmont 
First  Nat.   Bank  v.  Bowman  (W.  Va., 
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1892),  14  S.  E.  Rep.  989;  Fry  v.  Feam- 
ster,  36  W.  Va.  454. 

Wisconsin. — Kinsey  v.  Archer,  80 
Wis.  201;  Drummond  v.  Huvssen,  46 
Wis.  188;  North  Hudson  Mut.  Bldg., 
etc.,  Assoc.  V.  Childs,  82  Wis.  460. 

United  States. — Furrer  v.  Ferris,  145 
U.  S.  132. 

Conflicting  Inferences. — And  the  same 
rule  applies  where  the  testimony,  al- 
though not  conflicting,  is  open  to  con- 
flicting inferences.  Cohn  v.  Metro- 
politan El.  R.  Co.,  136  N.  Y.  646. 

Findings  by  Referee. — In  every  case 
heard  by  a  referee  in  which  any  evi- 
dence is  presented,  a  decision  stating 
the  facts  found  and  conclusions  of  law 
based  thereon  must  be  made;  otherwise 
the  judgment  will  not  be  reviewed.  Gil- 
man  V.  Prentice,  132  N.  Y.  488;  Wood 
V.  Lary,  124  N.  Y.  83;  Place  v.  Hay- 
ward,  117  N.  Y.  487;  Forbes  v.  Chi- 
chester, 125  N.  Y.  769;  Bridger  v. 
Weeks,  30  N.  Y.  328. 

Findings  of  fact  are  necessary  for  a 
review  of  the  judgment,  even  when 
the  complaint  is  dismissed  at  such  a 
stage  of  the  hearing  as  to  entitle  it  to 
be  treated  as  a  nonsuit.  Gilman  v. 
Prentice.  132  N.  Y.  488.  See  article 
Exceptions  and  Objections. 

1.  Illinois. — French  i'.  Gibbs,  105  III. 
523;  Moore  v.  Tierney,  100  111.  207; 
Stillman  v.  Stillman,  99  111.  196;  Joliet, 
etc.,  R.  Co.  V.  Healy,  94  111.  416;  Fan- 
ning V.  Russell,  94  111.  386;  Ellis  v. 
Ward,  137  111.  509;  Miller  v.  Cook,  135 
111.  201. 

Massachusetts. — Chase  v.  Hubbard, 
153  Mass.  91;  Reed  v.  Reed,  T14  Mass. 
372;  Montgomery  v.  Pickering,  116 
Mass.  227. 

Alissouri. — Nichols  v.  Nichols,  39 
Mo.  App.  291;  Bryden  v.  Fourth  Nat. 
Bank,  15  Mo.  App.  580;  Snell  v.  Har- 
rison, 83  Mo.  651  ;  Dale  v.  Hogan, 
39  Mo.  App.  648;  State  v.  Hurlstone, 
92  Mo.  327;  Caruth-Byrnes  Hardware 
Co.  V.  Wolter,  91  Mo.  484;  Smith  v, 
Paris,  70  Mo.  615. 

Washington. — Yeslerz'.  Hochstettlei , 
4  Wash.  349. 

2.  Massachusetts.  —  Chase  v.  Hub- 
bard, 153  Mass.  91;  Reed  v.  Reed,  114 
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appellate  courts  is  to  require  the  same  preponderance  of  evidence 
against  a  decision  to  justify  its  reversal  on  questions  of  fact  in 
equity  as  in  actions  at  law.* 


Mass.  372;  Montgomery  v.  Pickering, 
116  Mass.  227. 

Missouri.  —  Mathias  f.  O'Neill,  94 
Mo.  520;  Hodges  v.  Black,  76  Mo.  537; 
Chapman  v.  Mcllwrath,  77  Mo.  43; 
Chouteau  v.  Allen,  70  Mo.  290;  Sharpe 
V.  McPike,  62  Mo.  300;  Bushong  v. 
Taylor,  82  Mo.  666;  Gill  v.  Ferris,  82 
Mo.  168;  Snell  v.  Harrison,  83  Mo. 
658;  Nichols  V.  Nichols,  39  Mo.  App. 
291;  Bryden  v.  Fourth  Nat.  Bank,  15 
Mo.  App.  580;  Royle  v.  Jones,  78  Mo. 
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The  appellate  court  may,  however, 
disregard  altogether  the  findings  of 
fact  made  by  the  trial  court,  and  act 
upon  its  own  findings  where  satisfied 
that  the  findings  below  are  erroneous. 
Drosten  v.  Mueller,  103  Mo.  631. 

1.  Alabama.  —  Adams  v.  Warren 
(Ala.,  1892),  II  So.  Rep.  754;  Moser  z'. 
McClain,  94  Ala.  601;  Zeigler  v.  Car- 
ter, 94  Ala.  291;  Fogarty  w.  McArdle 
(Ala.,  1892),  II  So.  Rep.  19. 

Arkansas. — Neal  v.  Deming  (Ark., 
1S93),  21  S.  E.  Rep.  1066;  Kelly  v. 
Carter,  55  Ark.  112. 

Colorado.  —  Roberts  v.  Arthur,  15 
Colo.  456;  Rust  V.  Strickland,  i  Colo. 
App.  215. 

Florida. — Waterman  v.  Higgins,  28 
Fla.  660. 

Georgia. — Brunner  v.  Royal,  89  Ga. 
776. 

Illinois. — Patterson  v.  Scott,  142  111. 
138;  Jenkins  v.  Cohen,  138  111.  634; 
Burt  V.  Burt,  40  111.  App.  536;  Ayers 
V.  Ayers,  142  111.  672;  Jenkins  v.  Cohn, 
37  111.  App.  256;  Kusch  V.  Kusch,  143 
111.  353;  Batcheller  v.  Batcheller,  144 
111.  471;  Metcalfe  v.  Bradshaw,  145  111. 
124. 

Indiana. — Coon  v.  Cronk,  131  Ind. 
44;  Henderson  z'.  Henderson,  no  Ind. 
316;  Lake  Erie,  etc.,  R.  Co.  v.  Griffin, 
107  Ind.  464. 

loiva. — Ruppin  v.  Lee  (Iowa,  1893), 
55  N.  W.  Rep.  338;  Yetzer  v.  Apple- 
gate,  33  Iowa  726;  Smith  v.  Utesch, 
85  Iowa  381;  Clarke  v.  George,  85 
Iowa  710. 

Kentucky.  —  Houchin  v.  Houchin 
(Ky.,  1892),  20  S.  W.  Rep.  506;  Dawson 
V.  Shafer  (Ky.,  1893),  22  S.W.  Rep.  323; 
Grigsby  v.  Hart  (Ky.,  1892),  18  S.  W. 
Rep-  537'.  Huss  V.  Rice,  92  Ky.  869; 
Lutkenhoff  v.  Lutkenhoff  (Ky.,  1891), 
17  S.  W.  Rep.  863. 


Massachusetts. — Loud  v.  Barnes,  154 
Mass.  344;  Francis  v.  Daley,  150  Mass. 
381;  McDonough  v.  O'Niel,  113  Mass. 
92;  Bacon  v.  Abbott,  137  Mass.  397; 
Boston  Music  Hall  Assoc,  v.  Cory,  129 
Mass.  435;  Montgomery  v.  Pickering, 
116  Mass.  227. 

Michigan.  —  Darling  v.  Jewell,  96 
Mich.  187;  Stebbins  v.  Timm,  96  Mich. 

55- 

Missouri. — Thomas  v.  Chicago,  etc., 
R.  Co.,  49  Mo.  App.  no;  King  v.  Is- 
ley,  116  Mo.  155;  Armstrong  v.  Logan, 
115  Mo.  465;  Western  Union  Tel.  Co. 
V.  Guernsey,  etc.,  Electric  Light  Co., 
46  Mo.  App.  120;  Page  v.  Shelby,  108 
Mo.  286;  Gotcher  v.  Haefner,  107  Mo. 
270. 

Nebraska.  —  Emery  v.  Johnson,  37 
Neb.  53. 

New  Mexico. — Medler  z'.  Albuquerque 
Hotel,  etc.,  Co.  (N.  Mex.,  1892),  28 
Pac.  Rep.  551. 

New  York. — Francis  v.  Rome,  etc., 
Co.  (Supreme  Ct.),  36  N.  Y.  St.  Rep. 
745;  Timoney  v.  Hippock  (Supreme 
Ct.),  13  N.  Y.  St.  Rep.  568;  Losee  v. 
Morey,  57  Barb.  (N.  Y.)  561;  Wright 
V.  Saunders,  65  Barb.  (N.  Y.)  215  ; 
Raines  v.  Totman,  64  How.  Pr.  (N. 
Y.  Supreme  Ct.)  493;  Symes  v.  Vyse 
(Supreme  Ct.),  2  N.  Y.  St.  Rep.  106; 
Smith  V.  Gunn  (Supreme  Ct,),  12  N. 
Y.  Supp.  808;  Murray  v.  Murray  (Su- 
preme Ct.),  16  N.  Y.  Supp.  363. 

Oregon. — Hummel  v.  Friese,  24  Ore- 
gon 586;  Buchtel  V.  Bode,  24  Oregon 
587. 

Pennsylvania. — Warner  v.  Hare,  154 
Pa.  St.  548;  Logue's  Appeal,  104  Pa. 
St.  141. 

South  Carolina. — Miller  v.  Hughes, 
38  S.  Car.  513. 

Utah. — Dooly  Block  v.  Salt  Lake 
Rapid  Transit  Co.  (Utah,  1893),  33 
Pac.  Rep.  229. 

West  Virginia. — Dorr  v.  Dewing,  36 
W.  Va.  466. 

United  States. —\5.  S.  v.  Old  Settlers, 
148  U.  S.  427;  Metropolitan  Nat.  Bank 
V.  Rogers,  53  Fed.  Rep.  779;  Kimberly 
V.  Arms,  129  U.  S.  525;  Camden  v. 
Stuart,  144  U.  S.  105  ;  Crawford  v. 
Neal,  144  U.  S.  585;  Tilghman  v.  Proc- 
tor, 125  U.  S.  137;  Callaghan  v.  Myers, 
128  U.  S.  619;  Furrer  v.  Ferris,  145  U. 
S.  132;  Dravo  v.  Fabel,  132  U.  S.  487; 
Hewitt   V.    Campbell,    log  U.   S.    103; 
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/.  When  the  Facts  may  be  Examined  at  Law. — The 
jury  have  no  power  to  render  a  verdict  wholly  unsustained  by 
legal  evidence.*  And  whether  there  is  any  such  evidence  to  sup- 
port it  is  a  question  of  law  reviewable  in  the  appellate  court.* 
But  an  apparent  preponderance  of  evidence  against  the  verdict 
or  finding  is  not  sufficient  to  justify  reversal.  The  lack  of  evi- 
dence must  be  so  complete  as  to  raise  a  strong  presumption  that 
the  verdict  was  the  result  of  passion,  prejudice,  mistake,  or  other 
arbitrary  motive  on  the  part  of  the  jury.^ 


Harrell  v.  Beall,  17  Wall.  (U.  S.)  590; 
Whitney  v.  New  Orleans,  54  Fed.  Rep. 
617. 

Special  Findings  Unnecessary. — Con- 
sequently, on  an  appeal  in  equity 
it  is  not  essential  to  the  validity  of 
the  decree  appealed  from  that  there 
should  be  any  special  finding  of  facts 
by  the  trial  court,  because  the  appel- 
late court  may,  in  any  event,  find  its 
own  facts  and  disregard  the  findings 
below.     Kehoe  v.  Taylor,  31  Mo.  App. 

589. 

1.  Hammond  v.  Jewett,  22  Neb. 
359;  Helfrich  v.  Ogden  City  R.  Co., 
71  Utah  186;  Pratt  v.  Clawson,  7  Utah 
254;  Caldwell  v.  Craig,  21  Gratt.  (Va.) 
132;  Grayson  v.  Buchanan,  88  Va.  251; 
Keaggy  v.  Hite,  12  111.  100;  Ham  v. 
State  (Tex.,  1890),   15  S.  W.  Rep.  405. 

2.  Vogel  V.  Wadsworth,  48  Iowa  28; 
Knox  V.  Hanlon,  48  Iowa  252;  Smith 
V.  Walker,  49  Iowa  289. 

The  same  ruling  applies  to  findings 
and  decisions.  Pratt  v.  Clawson,  7 
Utah  254. 

3.  Alaba?na. — Alabama  Loan  Co.  v. 
Deans,  94  Ala.  377. 

California. — Marriner  v.  Dennison, 
91  Cal.  555. 

Colorado. — Johnson  v.  Jones,  16  Colo. 
138;  Green  v.  Taney,  7  Colo.  278;  Bar- 
ker V.  Hawley,  4  Colo.  327;  Lebanon 
Min.  Co.  V.  Consolidated  Republican 
Min.  Co.,  6  Colo.  372. 

Florida. — McSwain  v,  Howell,  29 
Fla.  248. 

Georgia. — Campbell  v.  Higginboth- 
am,  87  Ga.  324. 

Illinois. — North  Chicago  St.  R.  Co. 
V.  Lotz,  44  111.  App.  78;  Rock  Island 
V.  Mclniry,  39  111.  App.  218;  Espen- 
hain  v.  Fekete,  40  111.  App.  34;  Hart- 
man  V.  Hartman,  38  111.  App.  407; 
Bunn  V.  Third  Nat.  Bank,  38  111.  App. 
76;  Peoria,  etc.,  R.  Co.  v.  Barton,  38 
111.  App.  469;  Chicago,  etc.,  R.  Co. 
V.  Bentz,  38  111.  App.  485. 

Indiana. — Wisehart    v.    Pugh    (Ind. 


App.,  1891),  28  N.  E.  Rep.  563;  Bash  v. 
Young,  2  Ind.  App.  297. 

Iowa. — Phelps  v.  Walkey,  84  Iowa 
120. 

Louisiana. — Nelson  v.  Clark,  45  La. 
Ann.  678. 

Maryland.  —  McLaughlin  v.  Mc- 
Laughlin (Md.,  1893),  26  Atl.  Rep.  509. 

Missouri. — Spohn  v.  Missouri  Pac. 
R.  Co.  (Mo.,  1893),  22  S.  W.  Rep.  690; 
Empey  v.  Grand  Ave.  Cable  Co.,  45 
Mo.  App.  422;  Davis  v.  Kansas  City 
Belt  R.  Co.,  46  Mo.  App.  180;  Cahn 
V.  Groves,  46  Mo.  App.  263;  Dug- 
gan  V.  Wabash  Western  R.  Co.,  46 
Mo.  App.  266;  Schmitz  v.  St.  Louis, 
etc.,  R.  Co.,  46  Mo.  App.  380;  Watson 
V.  Race,  46  Mo.  App.  546;  Watson  v. 
Stromberg,  46  Mo.  App.  630. 

Montana. — Stevenson  v.  Gelsthorpe, 
ID  Mont.  563. 

Nebraska. — Conway  v.  St.  Joseph 
Iron  Co.,  33  Neb.  454. 

New  York. — Gunning  v.  Gunning 
(Supreme  Ct.),  20  N.  Y.  Supp.  804;  Mor- 
genthau  v.  Walker,  2  Misc.  Rep.  (N. 
Y.  C.  Pl.)245;  Kummerz/.  Christopher, 
etc.,  R.  Co.,  2  Misc.  Rep.  (N.  Y.  C.  PI.) 
298;  Kingsland  v.  Hall  (C.  PL),  16 
N.  Y.  Supp.  862;  Riche  v.  Martin  (City 
Ct.),  17  N.  Y.  Supp.  723;  Powell  v. 
Fletcher  (C.  PI.),  18  N.  Y.  Supp.  451; 
Booth  V.  Simpson  (C.  PI.),  18  N.  Y. 
Supp.  951;  Thompson  v.  Simpson,  128 
N.  Y.  270. 

Oregon. — Herbert  v.  Dufur,  23  Ore- 
gon 462. 

South  Dakota. — Stone  v.  Crow,  2  S. 
Dak.  525. 

Texas. — Sanders  z'.  State  (Tex.  Crim. 
App.,  1892),  20  S.  W.  Rep.  556;  New 
York  Mut.  L.  Ins.  Co.  v.  Tillman 
(Tex.,  1892),  19  S.  W.  Rep.  294;  Gal- 
veston, etc.,  R.  Co.  V.  Matula(Tex., 
1892),  19  S.  W.  Rep.  376;  Texas  Trunk 
R.  Co.  V.  Pannill  (Tex.  App.,  1891),  17 
S.  W.  Rep.  hoc;  Texas  Trunk  R.  Co, 
V.  Allen  (Tex.  App..  1891),  17  S.  W. 
Rep.  1 100. 
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g.  On  Questions  of  Law — in  General. — An  appellate  court  may 
always  examine  the  facts  so  far  as  is  necessary  to  determine  ques- 
tions of  law  based  upon  them.* 


Mere  Bifference  of  Opinion. — The  mere 
fact  that  the  appellate  court  would 
have  decided  differently  if  it  had  acted 
as  the  trial  court,  will  not  justify  re- 
versal. Coleman  v.  Reierson,  36  Minn. 
222. 

Power  to  Eeview  by  Statnte. — Even 
where  an  appellate  court  has  power  to 
review  a  case  at  law  upon  the  facts 
and  set  aside  a  verdict  which  has  evi- 
dence to  support  it,  it  will  not  reverse 
the  judgment  unless  the  evidence  so 
strongly  preponderates  against  the 
verdict  as  to  show  it  to  be  clearly 
wrong. 

Alabama. — Richmond,  etc.,  R.  Co., 
V.  Hissong,  97  Ala.  187. 

California. — DriscoU  v.  Market  St. 
Cable  R.  Co.,  97  Cal.  553. 

Illinois. — Chicago  West  Div.  R.  Co. 
z'.  Conley,  43  111.  App.  347;  Pennsyl- 
vania Co.  V.  Bakes,  35  111.  App.  379. 

Indiana. — Daubenspeck  v.  Pool,  127 
Ind.  364. 

Kansas. — McNeely  v.  Duff,  50  Kan. 
488. 

Minnesota. — Coleman  v.  Reierson, 
36  Minn.  222. 

Montana. — Mattock  v.  Goughnour, 
II  Mont.  265. 

Nebraska.  —  Wood  River  Bank  v. 
Dodge,  36  Neb.  708;  Wedgewood  v. 
Withers,  35  Neb.  708. 

New  York. — Bliss  v.  Sickles  (Su- 
preme Ct.),  21  N.  Y.  Supp.  273;  Stevens 
V.  Trask  (C.  PL),  18  N.  Y.  Supp.  117; 
Slater  v.  McGuire  (Supreme  Ct.),  16 
N.  Y.  Supp.  682;  De  Mats  v.  Moss 
(Supreme  Ct.),  17  N.  Y.  Supp.  902; 
McClave  v.  Sterne  (Supreme  Ct.),  17 
N.  Y.  Supp.  892. 

Oklahoma.— 'QyxxnX.on  v.  Cutlip  (Okla. , 
1893),  32  Pac.  Rep.  269. 

Tennessee.— QtX^^co-^  v.  Turner,  91 
Tenn.  163. 

T'^xflj-.— Texas  Trunk  R.  Co.  v. 
MuUins  (Tex.  App.,  1891),  18  S.  W. 
Rep.  790;  Willis  v.  Lewis,  28  Tex.  185; 
Eggleston  v.  Gulf,  etc.R.  Co.  (Tex. 
App.,  1892),  18  S.  W.  Rep.  137;  Mis- 
souri Pac.  R.  Co.  V.  Somers,  78  Tex. 
439;  Dimmitt  v.  Robbins,  74  Tex.  441. 

Virginia. — Rather  v.  Rather,  88  Va. 

875. 

Appeals  from  Justice  of  the  Peace. — 
And  so  on  appeal  from  a  judgment  of 
a  justice  of  the  peace  rendered  on  a 


verdict  of  the  jury,  the  same  rule  ap- 
plies where  the  case  is  not  tried  de 
novo.  Johnson  v.  Borson,  77  Wis. 
600;  Stebbins  v.  Killeen,  68  Wis.  682; 
Campbell  v.  Babbitts,  53  Wis.  276; 
Baker  v.  Stonebraker,  36  Mo.  345; 
Evans  v.  Price,  49  Mo.  396;  Spohn  v. 
Missouri  Pac.  R.  Co.,  87  Mo.  74;  Gar- 
rett V.  Greenwell,  92  Mo.  120;  Oliver 
V.  Moore  (Supreme  Ct.),  12  N.  Y. 
Supp.  343. 

Judgment  Clearly  Wrong. — When  the 
judgment  is  clearly  against  the  weight 
of  evidence,  and  finds  no  support  in  the 
evidence  which  is  not  satisfactorily 
contradicted  or  explained,  it  will  be 
reversed.  Mitchell  v.  Reed,  16  Colo. 
109. 

1.  Hayden  v.  Allyn,  55  Conn.  280; 
State  V.  Nelson,  32  La.  Ann.  842;  State 
V.  Ashworth,  43  La.  Ann.  204;  Hicks 
V.  Sumter  Cotton  Mills,  39  S.  Car.  39; 
Hooper  v.  Columbia,  etc.,  R.  Co.,  21 
S.  Car.  549;  Brown  v.  Frost,  2  Bay 
(S.  Car.)  126;  McCall  v.  Cohen,  16  S. 
Car.  448;  Hopkins  v.  DeGraflfenreid, 
2  Bay  (S.  Car.)  441. 

Uncontroverted  Facts. — Where  the 
facts  upon  which  a  decision  is  based 
are  uncontroverted,  their  legal  effect 
is  a  question  of  law,  and  the  appel- 
late court  may  inquire  whether  they 
warrant  the  decision.  Knapp  v. 
Standley,  45  Mo.  App.  264;  Bruen  v. 
Kansas  City  Agricultural,  etc..  Fair 
Assoc,  40  Mo.  App.  425;  Waddell  v. 
Williams,  50  Mo.  216;  Henry  v.  Bell, 
75  Mo.  194;  Douglass  v.  Arr,  58  Mo. 
573;  Moore z'.  Hutchinson,  69  Mo.  429. 

Nonsuit. — Soon  appeal  from  an  order 
of  nonsuit  the  court  may  examine  the 
testimony  to  determine  whether  there 
was  any  error  of  law  in  granting  it. 
Hicks  V.  Sumter  Cotton  Mills,  39  S. 
Car.  39;  Hooper  v.  Columbia,  etc.,  R. 
Co.,  21  S.  Car.  549. 

Direction  of  Verdict. — And  so  where  a 
verdict  has  been  directed  below  only 
to  discover  whether  the  testimony 
was  in  any  degree  conflicting  or  sus- 
ceptible of  different  inferences.  Chi- 
cago, etc.,  R.  Co.  V.  Bernard,  32  Neb. 
306. 

Where  each  party  asks  the  court 
to  direct  a  verdict  in  his  own  favor, 
both  parties  are  deemed  to  have  waived 
a  jury  trial  and  to  have  submitted  the 
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Cause  of  Action. — So    where  the    facts   fail  to  prove   a  cause  of 


questions  of  fact  to  the  judge,  and  his 
decision  will  not  be  reversed  where 
facts  are  conflicting.  Mehrhof  Brick 
Mfg.  Co.  V.  Wood  (City  Ct.),  14  N.  Y. 
Supp.  142;  Atchison,  etc.,  R.  Co.  v. 
Loree,  4  Neb.  446;  Osborne  v.  KJine, 
18  Neb.  344;  Burlington,  etc.,  R.  Co.  v. 
Wendt,  12  Neb.  80;  Rejmolds  v.  Bur- 
lington, etc.,  R.  Co.,  II  Neb.  186; 
Lent  V.  Burlington,  etc.,  R.  Co.,  11 
Neb.  201;  Hiatt  v.  Brooks,  17  Neb.  38. 

Constitutional  Prohibition. — A  consti- 
tutional limitation  of  appellate  juris- 
diction to  questions  of  law  has, 
therefore,  been  held  not  to  exclude 
the  examination  of  the  facts  and  the 
record  to  determine  whether  a  trial 
judge  erred  in  denying  a  motion  for  a 
new  trial,  where  the  facts  established 
on  the  motion  were  not  such  as  were 
submitted  to  and  passed  on  by  the  jury, 
but  by  the  judge  only.  State  v.  Nel- 
son, 32  La.  Ann.  842;  State  v.  Ash- 
worth,  43  La.  Ann.  204. 

Damages. — The  court  may  review 
the  question  of  compensatory  damages 
to  determine  whether  they  have  been 
computed  within  the  rules  of  law. 
Lally  V.  Cantwell,  40  Mo.  App.  49. 

But  the  judgmentwillnot  be  reversed 
because  either  compensatory  or  puni- 
tive damages  are  excessive,  unless  so 
clearly  disproportionate  to  the  evi- 
dence as  to  indicate  prejudice  or  arbi- 
trary motives  in  the  jury. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Blackburn  (Ark.,  1891),  15  S.  W.  Rep. 
469. 

California. — Bromley  v.  Flint,  87 
Cal.  471. 

Colorado. — Johnson  v.  Jones,  16 
Colo.  138. 

Georgia. — Southern  Bell  Tel.,  etc., 
Co.  V.  Jordan,  87  Ga.  6g. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Wolf,  137  111.  360;  Stockton  V.  Chi- 
cago, 136  111.  434. 

Indiana. — Louisville,  etc.,  R.  Co. 
V.  Schmidt,  126  Ind.  291;  Indianapolis, 
etc.,  R.  Co.  V.  Howerton,  127  Ind. 
236;    Graeter  v.  Hogan,   2   Ind.   App. 

193. 

Kansas. — Parsons,  etc.,  R.  Co.  v. 
Montgomery,  46  Kan.  120. 

Kentucky. — Newport  News,  etc.,  Co. 
V.  Dentzel  (Ky.,  1890).  14  S.  W.  Rep. 
958;  Shurin  v.  Meyer,  12  Ky.  L.  Rep. 
350;  Louisville,  etc.,  R.  Co.  v.  Asher, 
12  Ky.  L.  Rep.  815. 

Louisiana. — Postal    Tel.    Cable   Co. 


V.  Louisville,  etc.,  R.  Co.,43  La.  Ann. 
522. 

Michigan. — Detroit     v.     Kreamann, 

79  Mich.  584. 

Mississippi. — Mosely  v.  Jamison,  6S 
Miss.  336. 

Missouri. — W'eese  v.  Brown,  102  Mo. 
299;  Lally  V.  Cantwell,  40  Mo.  App. 
49. 

Nebraska. — Nebraska,  etc.,  R.  Co.  v. 
Scott,  31  Neb.  571. 

New  York.  —  Kelly  v.  Rochester  (Su- 
preme Ct.),  15  N.  Y.  Supp.  29;  David- 
son Steam  Pump  Co.  v.  Peerless  Mfg. 
Co.  (C.  PI.),  13  N.  Y.  Supp.  268;  Clark 
V.  Stewart,  127  N.  Y.  676;  Crate  v. 
Decora  (Supreme  Ct.),  15  N.  Y.  Supp. 
607;  Gibbons  v.  Russell  (Brooklyn 
City  Ct.).  13  N.  Y.  Supp.  879;  Hen- 
derson V.  McReynolds  (Supreme  Ct.), 
14  N.  Y.  Supp.  351;  Pendleton  v. 
Johnston  (Super.  Ct.),  14  N.  Y.  Supp. 
629;  Wallace  v.  Vacuum  Oil  Co.  (Su- 
preme Ct.),  12  N.  Y.  Supp.  425;  Lock- 
wood  V.  Twenty-Third  St.  R.  Co. 
(C.  PL),  7  N.  Y.  Supp.  663. 

Tennessee. — Massadillo  v.  Nashville, 
etc.,  R.  Co.,  89  Tex.  661. 

Texas. — St.  Louis,  etc.,  R.  Co.  v. 
Berry  (Tex.  App.,  1890),  15  S.  W.  Rep. 
48;  St.  Louis,  etc.,  R.  Co.  v.  McClain, 

80  Tex.  85;  Gulf,  etc.,  R.  Co.  v. 
Thompson  (Tex.,  1890),  16  S.  W.  Rep. 
174;  Gulf,  etc.,  R.  Co.  V.  Necco  (Tex., 
1891),  15  S.  W.  Rep.  1102. 

Washington. — Hennessy  v.  District 
of  Columbia  (D.  C),  19  Wash.  L.  Rep. 
322. 

West  Virginia. — Battrell  v.  Ohio 
River  R.  Co.,  34  W.  Va.  232. 

Wisconsin. — Robinson  v.  Waupaca, 
77  Wis.  544;  McDonald  v.  Ashland,  78 
Wis.  251. 

United  States. — Ross  v.  Texas,  etc., 
R.  Co.,  44  Fed.  Rep.  44;  Wilson  v. 
Everett,  139  U.  S.  616. 

Negligence  Cases. — In  negligence 
cases  the  court  will  only  examine  the 
facts  to  determine  whether  there  was 
any  reasonable  ground  for  a  differ- 
ence of  opinion,  upon  the  submission 
to  the  jury  of  a  question  of  fact. 

Indiana. — Warsaw  v.  Dunlap,  112 
Ind.  576;  Cincinnati  R.  Co.  v.  Long, 
112  Ind.  166;  Reily  v.  Boyer,  76  Ind. 
152;  Pittsburgh,  etc.,  R.  Co.  v.  Morton, 
61  Ind.  539;  Roe  v.  Cronkhite,  55  Ind. 
183;  Ray  z/.  Dunn,  38  Ind.  230;  Cross- 
ley  V.  O'Brien,  24  Ind.  325. 

Massachusetts. — Shea  v.  Boston,  etc.. 
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action,*  or  where  the  conclusions  of  law  are  entirely  unsupported 
by  the  evidence,'  judgment  will  be  reversed.^ 

Construction  of  Written  Instrument. — Where  the  finding  of  a  trial 
court  depends  on  the  construction  of  a  written  instrument,  the 
appellate  court  may  review  it.* 

A  Eefusal  to  Find  a  Fact  which  is  supported  by  undisputed  evi- 
dence, or  a  finding  of  fact  unsupported  by  any  evidence  tending  to 
establish  it,  is  also  reviewable  as  a  question  of  law.* 


R.  Co.,  154  Mass.  31;  Hinckley  v. 
Cape  Cod  R.  Co.,  120  Mass.  257; 
Crafts  V.  Boston,  109  Mass.  519; 
Griffin  v.  Boston,  etc.,  R.  Co.,  148 
Mass.  143;  Irwin  v.  Alley,  158  Mass. 
249. 

New  York. — Rathbun  v.  Snow,  123 
N.  Y.  343;  Mowrey  v.  Central  City  R. 
Co.,  51  N.  Y.  666;  Byrne  v.  New  York, 
etc.,  R.  Co.,  83  N.  Y.  620;  Dowling  v. 
New  York  Cent. ,  etc. ,  R.  Co. ,  90  N.  Y. 
670;  Maverick  v,  Maury,  79  Tex. 
436;  Indianapolis,  etc.,  R.  Co.  v. 
Howerton,  127  Ind.  236. 

1.  Scanlon  v.  H.  B.  Claflin  Co.  (N.  Y. 
C.  PL),  25  N.  Y.  Supp.  1149. 

2.  Duncan  v.  Wyatt  Park  R.  Co., 
48  Mo.  App.  659. 

3.  Duncan  v.  Wyatt  Park  R.  Co.,  48 
Mo.  App.  659. 

4.  Alabama. — Brown  v.  State  (Ala., 
1894),  14  So.  Rep.  761. 

Arkansas. — Jones  v.  State,  58  Ark. 
390. 

Connecticut. — Whitman  v.  Winches- 
ter Arms  Co.,  55  Conn.  249. 

Georgia. — White  v.  State  (Ga.,  1894), 
19  S.  E.  Rep.  49. 

Illinois.  —  McCormick  Harvesting 
Mach.  Co.  V.  Adele,  47  111.  App.  542. 

Louisiana. — Jackson  v.  Illinois  Cent. 
R.  Co.  (La.,  1894),  14  So.  Rep.  514. 

Montana. — State  v.  Kellogg  (Mont., 
1894),  36  Pac.  Rep.  1077. 

Nebraska. — Walthers  v.  Knutzen,  37 
Neb.  420;  Latta  v.  Visel,  37  Neb.  612; 
St.  John  V.  Swanback,  39  Neb.  841; 
Kilpatrick  v.  Richardson,  37  Neb.  731. 

New  York. — Scanlon  z/.  H.  B.  Claflin 
Co.  (C.  PL),  25  N.  Y.  Supp.  1149; 
Kunzmann  v.  New  York,  etc.,  R.  Co. 
(Brooklyn  City  Ct.),  6  Misc.  Rep. 
440;  Poen  V.  Scott,  4  Misc.  Rep. 
(N.  Y.  C.  PL)  603;  Razy  v.  Whitteck 
(Supreme  Ct.),  27  N.  Y.  Supp.  55; 
Bliss  V.  Fosdick,  76  Hun  (N.  Y.)  508. 

South  Carolina. — Cook  v.  Jennings, 
40  S.  Car.  204. 

Texas.  —  Houston,  etc.,  R.  Co.  v. 
Shirley  (Tex.  Civ.  App.,  1894),  24  S. 
W.  Rep.  809;  Howard  v.  Austin,  etc.. 


Civ.  App.,  1894),  24 
-The  Daniel   Burns, 


Cattle  Co.  (Tex. 
S.  W.  Rep.  818. 

United  States. - 
56  Fed  Rep.  605. 

6.  Bedlow  V.  New  York  Floating 
Dry  Dock  Co.,  112  N.  Y.  263;  The  City 
of  New  York,  147  U.  S.  77;  The  Francis 
Wright,  105  U.  S.  381;  The  E.  A. 
Packer,  140  U.  S.  360. 

Becords. — Where  documents  and  rec- 
ords are  submitted  in  evidence,  their 
legal  effect  is  reviewable  as  a  question 
of  law.  Henry  7'.  Bell,  75  Mo.  194; 
Waddell  v.  Williams,  50  Mo.  216. 

Submitted  by  Instruction.  — Where  par- 
ties submit  by  consent  all  the  evidence 
of  a  contract  to  the  court,  upon  which 
it  instructs  the  jury  to  return  a  ver- 
dict for  one  of  the  parties,  an  appeal 
presents  the  instruction  as  a  question 
of  law  whose  propriety  is  dependent 
upon  the  construction  of  the  contract 
as  a  matter  of  law,  and  not  of  fact. 
Gouldingz/.  Hammond,  54  Fed.  Rep. 641. 

Motion  for  Nonsuit. — Accordingly, 
where  the  motion  for  a  new  trial  is 
grounded  on  the  erroneous  overruling 
of  a  motion  for  nonsuit  based  on  the 
insufficiency  of  the  complaint,  the 
general  rule  that  the  insufficiency  of 
pleadings  will  not  be  examined  on 
such  an  appeal  does  not  preclude  a  re- 
view of  the  complaint,  as  a  question  of 
law  is  raised.  Alpers  v.  Hunt,  86  Cal. 
78;  Warner  v.  Darrow,  91  Cal.  309; 
Fogel  V.  Schmalz,  92  Cal.  412;  Span- 
agel  V.  Dellinger,  38  Cal.  283;  People 
V.  Turner,  39  Cal.  372;  Mason  v.  Aus- 
tin, 46  Cal.  385;  Jacks  v.  Buell,  47 
Cal.  162;  Onderdonk  v.  San  Francisco 
County,  75  Cal.  534;  Wheeler  v.  Kas- 
sabaum,  76  Cal.  90. 

Evidentiary  Facts. — But  a  mere  fail- 
ure of  the  trial  court  to  find  eviden- 
tiary facts  cannot  be  reviewed  as  a 
question  of  law,  as  it  is  under  obliga- 
tion to  find  only  ultimate  facts.  The 
City  of  New  York,  147  U.  S.  76;  The 
Fi-ancis  Wright,  105  U.  S.  381;  Mer- 
chants' Ins.  Co,  V.  Allen,  121  U.  S.  71; 
The  John  H.  Pearson,  121  U.  S.  469. 
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Examining  Evidence  in  Order  to  Support  Judgment. — And  the  appellate 
court  may  look  beyond  the  findings  into  the  evidence  for  the 
purpose  of  affirming,  but  not  of  reversing,  the  judgment.* 

Verdict. — A  verdict  rendered  will  be  presumed  to  have  been  well 
proved,  although  the  case  is  defectively  stated  in  the  pleadings, 
under  the  operation  of  the  statute  of  jeofails.*  But  where  the 
evidence  is  made  a  part  of  the  record  by  a  demurrer  to  it,  or  by 
a  general  bill  of  exceptions  upon  a  motion  for  a  new  trial  over- 
ruled, the  court  will  examine  it  to  find  if  it  is  sufficient  to  sup- 
port the  verdict  or  judgment.* 

h.  Under  Code  Procedure.  —  Under  code  procedure  the 
same  distinction  exists  in  the  power  of  the  appellate  court  to  re- 
view questions  of  fact  at  law  and  in  equity,  unless  constitu- 
tional or  statutory  provisions  enlarge  or  limit  its  power  to  exam- 
ine them."* 


Bequest  Based  on  Facts. — Where  the 
trial  court  refuses  a  ruling  because  it 
finds  the  assumption  of  facts  upon 
which  the  request  was  based  erro- 
neous, the  appellate  court  will  not  re- 
view the  refusal,  unless  the  evidence 
sustains  the  assumed  facts  beyond 
doubt.  Butrick  v.  Tilton,  155  Mass. 
462. 

1.  Ruyter  v.  Reid  (N.  Y.,  1S90),  25 
N.  E.  Rep.  377. 

Where  the  evidence  is  capable  of 
the  construction  given  it  by  the  referee, 
judgment  will  not  be  reversed.  Eck- 
hardt  v.  Epstein,  58  N.  Y.  Super.  Ct. 
Rep.  288. 

An  appellate  court  will  try  to  so  in- 
terpret the  findings  or  verdict  upon 
the  whole  record  as  to  support  the 
judgment  rendered.  Drinkwater  v. 
Samble,46  Kan.  170;  Bevens  v.  Smith, 

42  Kan.  250;  Union  Pac.  R.  Co.  v. 
Fray,  43  Kan.  750;  German  Ins.  Co.  v. 
Smelker,  38  Kan.  285;  Clark  v.  Mis- 
souri Pac,  etc.,  R.  Co.,  35  Kan.  350; 
Missouri  Pac,  etc.,  R.  Co.  v.  Holly,  30 
Kan.  465;  Nichols  v.  Weaver,  7  Kan. 
373;  Simpson  v.  Greeley,  8  Kan.  586; 
St.  Louis,  etc.,  R.  Co.  v.  Ritz,  33  Kan. 
404;  Kansas  R.  Co.  v.  Philipfert,  25 
Kan.  583. 

2.  Holmes  v.  Preston,  70  Miss.  156; 
Reaves  v.  Dennis,  6  Smed.  &  M. 
(.Miss.)  89. 

3.  Louisiana. — State   v.   Ashworth, 

43  La.  Ann.  204;  State  v.  Nelson,  32 
La.  Ann.  842. 

Illinois. — Mason  v.  Halley,  34  111. 
App.  624;  Cary  v.  Norton,  35  111.  App. 
365;  Wallace  v.  Buckingham,  34  111. 
App.  38;  Aultman  v.  Osborne,  32  111. 
App.    130;    Champlain   v.   Champlain, 


136  111.  309;  Pergande  v.  People,  36 
111.  App.  169;  Chamberlain  v.  Bain.  36 
111.  App.  230;  Hazen  v.  Johnson,  36 
111.  App.  336;  Singer  v.  Lidwinosky, 
36  111.  App.  343;  Colburn  v.  Wescott, 
36  111.  App.  347;  Scharf  v.  People,  34 
111.  App.  400. 

Indiana. — Smith  v.  State,  125  Ind. 
599;  Hinkle  v.  State,  127  Ind.  490;  To- 
ledo, etc,  R.  Co.  V.  Levy,  127  Ind. 
168;  Moore  v.  Auge,  125  Ind.  582; 
Lockwood  V.  Rose,  125  Ind.  588;  Lit- 
ton V.  Wright  School  Tp.,  i  Ind.  App. 
92. 

Iowa.  —  Judge  v.  Jordan,  81  Iowa 
519;  Sickles  V.  Brabbitts,  82  Iowa  747; 
Eckelund  v.  Talbot,  80  Iowa  569. 

Kansas. — Kansas  City  v.  Berming- 
ham,  45  Kan.  212;  Young  v.  Young- 
man,  45  Kan.  65;  Hodgden  v.  Larkin, 
46  Kan.  454. 

Texas. — Bradley  v.  San  Antonio, 
etc.,  R.  Co.,  80  Tex.  84;  Western 
Union  Tel.  Co.  v.  Jones,  81  Tex.  271; 
Texas  Standard  Oil  Co.  v.  Hanlon,  79 
Tex.  678;  Windham  v.  Aultman  (Tex. 
App.,  1889),  14  S.  W.  Rep.  1008;  Clark 
V.  Pearce  (Tex.,  1891),  15  S.  W.  Rep. 
787;  Bonner  v.  Bean,  80  Tex.  152. 

Washington. — Seattle  Land  Co.  v. 
Day,  2  Wash.  451. 

4.  California. — People  v.  Chew  Sing 
Wing,  88  Cal.  271;  People  v.  Valencia, 
43  Cal.  556. 

iVorth  Carolina. —  Roberts  v.  Lewald, 
107  N.  Car.  309;  Jones  v.  Boyd,  80  N. 
Car.  258;  Young  v.  Rollins,  go  N.  Car. 
125;  Worthy  v.  Shields,  90  N.  Car. 
192;  Coates  V.  Wilkes,  92  N.  Car.  376; 
Gatewood  v.  Burns,  gg  N.  Car.  357. 

So  in  Massachusetts. — Old  Colony  R. 
Co.  V.  Wilder,  137  Mass.  536;  Cochrane 
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i.  Presumptions  on  Appeal  from  Intermediate  Appel- 
late Court — Law  or  Fact. — Where  the  court  of  last  resort  has 
power  to  review  the  facts  upon  appeal  from  a  decision  of  an  in- 
ferior appellate  court  reversing  a  judgment  entered  on  a  referee's 
report,  or  from  a  decision  of  a  court  upon  trial  without  a  jury,  or 
on  appeal  from  an  order  granting  a  new  trial  on  such  reversal,  it 
must  appear  in  the  body  of  the  judgment  or  order  appealed  from 
that  the  reversal  was  upon  questions  of  fact,  or  it  will  be  con- 
clusively presumed  that  it  was  upon  questions  of  law  alone,  and 
the  facts  will  not  be  examined.* 

X.  Review  of  Exercise  of  Discketionary  Power — Discretion  Defined. 
— A  judicial  act  is  said  to  lie  in  discretion  when  there  are  no 
fixed  legal  principles  by  which  its  correctness  may  be  determined.* 


V.  Boston,  I  Allen  (Mass.)  480;  Charl- 
ton V.  Bunnell,  100  Mass.  22q;  Keegan 
V.  Cox,  116  Mass.  289;  Atlantic  Nat. 
Bank  v.  Harris,  118  Mass.  147;  West 
V.  Piatt,  120  Mass.  421;  Powers  v. 
Provident  Sav.  Inst.,  122  Mass.  443; 
Fitzsimmons  v.  Carroll,  128  Mass.  401; 
Mayhew  v.  Durfee,  138  Mass.  584; 
Hecht  V.  Batcheller,  147  Mass.  335. 

1.  New  York. — Matter  of  Ross,  87  N. 
Y.  514;  Roberts  v.  Tobias,  120  N.  Y.  i; 
Nostrand  v.  Knight,  123  N.  Y.  614; 
Stilwell  V.  Mutual  L.  Ins.  Co.,  72  Hun 
(N.  Y.)  385;  Matter  of  Hunt,  no  N. 
Y.  278;  Goodwin  v.  Conklin,  85  N.  Y. 
21;  Devlin  v.  Greenwich  Sav.  Bank 
(Ct.  App.),  35  N.  Y.  St.  Rep.  922; 
Foster  v.  Persch,  68  N.  Y.  400;  Smith 
V.  Pettee,  70  N.  Y.  13;  Van  Tassel  v. 
Wood,  76  N.  Y.  614;  Direct  U.  S. 
Cable  Co.  v.  Dominion  Tel.  Co.,  84  N. 
Y.  153;  Snebley  v.  Conner,  78  N.  Y. 
218;  Tolman  v.  Syracuse,  etc.,  R.  Co., 
92  N.  Y.  353;  Sheldon  v.  Sheldon,  51 
N.  Y.  354;  Thornton  v.  Autenreith,  55 
N.  Y.  659;  Whitman  v.  Foley  (Ct. 
App.),  36  N.  Y.  St.  Rep.  133;  Ward  v. 
Craig,  87  N.  Y.  550;  Davis  v.  Leopold, 
S7  N.  Y.  620;  Lowery  v.  Erskine,  113 
N.  Y.  52;  Weyer  v.  Beach,  79  N.  Y. 
409;  Kane  v.  Cortesy,  100  N.  Y.  132; 
Prosser  v.  Buffalo  First  Nat.  Bank,  10 
N.  Y.  St.  Rep.  677;  Ingclhart  v.  Thou- 
sand Island  Hotel  Co.,  109  N.  Y.  454; 
Matter  of  Haxtun,  102  N.  Y.  157:  Mat- 
ter of  Kings  County  El.  R.  Co.,  82  N. 
Y.  95;  Goodwin  v.  Conklin,  85  N.  Y.  21 
See  Presumptions  on  Appeal,  infra. 

Controverted  Questions  of  Fact.  —  A 
"controverted  question  of  fact," 
within  the  meaning  of  a  statute  pre- 
cluding the  examination  of  such  ques- 
tions by  an  appellate  court,  arises 
wherever  the  facts  tend  either  as  evi- 
denliary  or  ultimate  facts   to  sustain 


the  issue  made  by  the  pleading  in  the 
cause,  irrespective  of  whether  the  evi- 
dence is  or  is  not  conflicting.  La  Salle 
County  V.  Milligan,  143  111.  329; 
American  Exch.  Nat.  Bank  v.  Chicago 
Nat.  Bank,  131  111.  547;  Cothran  v. 
Ellis,  125  111.  496;  Wallace  v.  Goold, 
91  111.  15;  Wrought  Iron  Bridge  Co.  v. 
Highway  Com'rs,  loi  111.  518;  Capen 
V.  De  Steiger  Glass  Co.,  105  111.  185; 
Edgerton  v.  Weaver,  105  111.  43;  Baird 
V.  School  Trustees,  106  111.  657. 

Such  a  statute  precludes  the  exam- 
ination of  the  question  whether  the 
evidence  is  legally  insufficient  to  sup- 
port the  judgment  recovered,  but  not 
whether  the  facts  stated  in  the  decla- 
ration constitute  a  cause  of  action  if 
admitted  to  be  true. 

American  Exchange  National  Bank 
V.  Chicago  Nat.  Bank,  131  111.  547; 
Tibbals  v.  Libby,  97  111.  552;  Hobbs 
V.  Ferguson,  100  111.  232;  Wrought  Iron 
Bridge  Co.  v.  Highway  Com'rs,  loi  111. 
518;  St.  Louis  Nat.  Stock  Yards  v. 
Wiggins  Ferry  Co.,  102  111.  514;  Fitch 
V.  Johnson,  104  111.  in;  Edgerton  v. 
Weaver,  105   111.  43;  Farwell  v.  Shove 

105  111.  61;  Barber  z/.  Havvley,  116  111. 
91;  Brown  v.  Aurora,  109  111.  165; 
Hardy  v.  Rapp,  112  111.  359;  Indian- 
apolis,  etc.,   R.    Co.    V.    Morgenstern, 

106  111.  216;  Chicago,  etc.,  R.  Co.  v. 
Bell,  112  III.  360;  Williams  v.  Forbes, 
114  111.  167;  Sun  Mut.  Ins.  Co.  v.  Sag- 
inaw Barrel  Co.,  114  111.  99;  Rogers 
V.  Chicago,  etc.,  R.  Co.,  117  111.  115. 

Such  a  statute  does  not  apply  to 
equity  causes  unless  expressly  in- 
cluded. Miller  v.  Cook,  135  111.  201; 
French  v.  Gibbs,  105  111.  523:  Moore 
V.  Tierney,  100  111.  207;  Stillman  v. 
Stillman,  99  111.  196. 

2.  State  V.  Wood,  23  N.  J.  L.  560; 
Rogers  v.   Hosack,  18  Wend.  (N.   Y.) 
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Where  Exercised. — Such  a  power  is  generally  exercised  by  trial 
courts  in  furtherance  of  the  convenience  of  courts  and  suitors,  the 
expedition  of  business,  and  in  the  decision  of  interlocutory  mat- 
ters on  conflicting  facts  where  one  tribunal  could  not  easily  pre- 
scribe to  another  the  appropriate  rule  of  procedure.* 

Burden  on  Appellant. — An  appellant,  to  obtain  reversal,  must  show 
the  denial  of  a  legal  right,*  But  where  the  act  below  involved 
the  exercise  of  a  discretionary  power  error  cannot  in  general  be 
established,  because  there  is  no  definite  rule  of  law  violated.^ 

No  Eeview. — It  is  therefore  a  fundamental  principle  of  appellate 
procedure  that  decisions  of  a  trial  court  or  officer  resting  in  dis- 
cretion will  not  be  reviewed  on  appeal,  whether  the  case  be  civil 
or  criminal,  at  law  or  in  equity.'* 


319;  Rowley  v.  Van  Benthuvsen,  16 
Wend.  (N.  Y.)  369;  Garr  v.  Hill,  5  N.  J. 
Eq.  639;  Winslow  v,  Collins,  3  Paige 
(N.   Y.)  89. 

Discretion  Discussed. — In  State  v. 
Wood,  23  N.  J.  L.  560,  the  court,  in  de- 
ciding that  no  appeal  lay  from  a  refusal 
of  the  lower  court  to  issue  a  writ  of  cer- 
tiorari, said:  "  Discretion,  on  the  other 
hand,  implies  that  in  the  absence 
of  positive  law  or  fixed  rule  the 
judge  is  to  decide  by  his  view  of 
expediency  or  of  the  demands  of 
equity  and  justice.  And  where  a 
matter  rests  in  the  discretion  of  the 
court  below,  by  what  principle  or  rule 
is  this  court  to  regulate  its  judgment, 
and  to  affirm  or  reverse  the  judg- 
ment of  the  inferior  tribunal  ?  There 
has  been  no  violation  of  law.  The 
plaintiff  has  been  deprived  of  no  right, 
for  the  writ  is  not  of  right.  An  erro- 
neous exercise  of  discretion  is  all  that 
is  complained  of.  But  how  is  that 
error  to  be  ascertained  and  corrected  ? 
There  is  no  rule  by  w^hich  to  test  it. 
It  can  only  be  done  by  this  court  in  the 
exercise  of  its  own  discretion.  *  *  * 
The  constitution  and  the  laws  have 
vested  that  discretion  in  them  [in- 
ferior tribunals],  not  in  us;  and  by 
what  right  are  we  to  assume  the 
exercise  of  a  discretion  vested  not 
here,  but  in  another  tribunal?  It 
would  clearly  be  a  violation  of  law 
and  an  unwarranted  usurpation  of 
authority.  *  *  *  it  may  be  regarded 
as  an  elementary  principle  in  the  ad- 
ministration of  justice  that  a  superior 
tribunal  will  never  reverse  the  de- 
cision of  an  inferior  common-law  tri- 
bunal for  the  mere  erroneous  exercise 
of  judgment  upon  a  matter  committed 
to  its  discretion." 


1.  Tripp  V.  Cook,  26  Wend.  (N.  Y.) 
153;  Howell  V.  Mills,  53  N.  Y.  322. 

It  may  also  be  exercised  in  decid- 
ing on  the  application  of  one  or  other 
of  two  conflicting  rules,  according  to 
special  circumstances,  or  else  in  cases 
of  doubt,  where  the  decision  is  not 
governed  by  the  absolute  certainty  of 
law,  but  rests  on  the  probabilities  of 
evidence.  Tripp  v.  Cook,  26  Wend. 
(N.  Y.)i53. 

By  Statute. — So  where  by  constitu- 
tional or  legislative  authority  a  court 
is  expressly  vested  with  discretionary 
power  to  act,  the  lawful  exercise  of 
such  discretion  is  a  judicial  act  not  re- 
viewable in  the  absence  of  power  by 
a  direct  proceeding.  Fleming  v. 
Johnson,  26  Ark.  421. 

2.  Howell  V.  Mills,  53  N.  Y.  322. 

3.  Matter  of  Eldridge,  82  N.  Y.  165. 

4.  It  will  suffice  to  cite  only  a  few  of 
the  vast  multitude  of  cases  support- 
ing this  general  rule.  Many  authori- 
ties are  cited  in  the  pages  immediately 
following,  and  reference  should  also 
be  had  to  other  appropriate  titles, 
such  as  Amendments  ;  Assistance, 
Writs  of;  Bills  of  Review;  Continit. 
ANCEs;  Injunctions,  etc.,  where  appli- 
cations of  this  principle  may  be  found. 

Alabama. — Talladega  Mercantile  Co. 
V.  McDonald,  97  Ala.  508;  Alabama, 
etc.,  R.  Co.  V.  Hill,  93  Ala.  514. 

Arkansas. — Price  v.  State,  57  Ark. 
165. 

California. — Eltzroth  v.  Ryan,  91 
Cal.  584;  People  v.  Collins,  75  Cal. 
411. 

Colorado. — Hill  v.  Colorado  Nat. 
Bank,  2  Colo.  App.  324;  Hayes  v. 
Williams,  17  Colo.  465. 

Connecticut. — White  v.  Portland,  63 
Conn.  18. 
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Illustrations  of  Discretionary  Power. — So  questions  of  practice  are  gen- 
erally addressed  to  the  discretion  of  the  court,  and  rulings  thereon 
are  not  reviewable  on  appeal  ;*  as  granting  or  refusing  an  application 
for  leave  to  amend  pleadings;*  or  a  ruling  on  a  motion  to  strike 


Florida. — Ortiz  v.  State,  30  Fla.  256; 
Jenkins  v.  State,  31  Fla.  196;  Living- 
ston V.  Cooper,  22  Fla.  292. 

Georgia. — Taffe  v.  State,  90  Ga.  459; 
East  Tennessee,  etc.,  R.  Co.  v.  Smith, 
90  Ga.  558;  Edwards  v.  State,  90  Ga. 
143;  Nealy  v.  State,  89  Ga.  806. 

Illinois, — Waterman  v.  Alden,  144 
111.  90. 

Indiana. — Sample  v.  Carroll,  132 
Ind.  496;  Lindley  v.  Sullivan,  133  Ind. 
588. 

/<7wa.  — Wightman  v.  Butler  County, 
83  Iowa  691;  Hamilton  v.  Des  Moines, 
etc.,  R.  Co.,  84  Iowa  131;  State  v. 
Woodard,  84  Iowa  172. 

Kansas. — National  Hotel  Co.  v. 
Crane  Mfg.  Co.,  50  Kan.  49;  Wilson, 
etc..  Invest.  Co.  v.  Hillyer,  50  Kan. 
446. 

Kentucky. — Hite  v.  Com.  (Ky.,  1892), 
20  S.  W.  Rep.  217. 

Louisiana. — State  v.  Christian,  44 
La.  Ann.  950;  State  v.  Hillstock,  45 
La.  Ann.  298. 

Maine. — Bondur  v.  Le  Bourne,  79 
Me.   21;  Hayford  v.   Everett,  68   Me. 

505. 

Maryland. — Deford  v.  State,  30  Md. 

179- 

Massachusetts. — Com.  v.  Trefethen, 
157  Mass.  180;  Barlow  v.  Nelson,  157 
Mass.  395;  Perry  v.  Shedd,  159  Mass. 
200. 

Michigan. — Church  v.  Davis,  93 
Mich.  477. 

Minnesota. — Stensgaard  v,  St.  Paul 
Real  Estate  Title  Ins.  Co.,  50  Minn. 
429;  Mykleby  v.  Chicago,  etc.,  R.  Co., 
49  Minn.  459. 

Missouri. — State  v.  Martin,  52  Mo. 
App.  511;  Brownell.  etc..  Car.  Co.  v. 
Barnard,  116  Mo.  667. 

Montana. — Jensen  v.  Barbour,  12 
Mont.  566. 

Nebraska. — Omaha  Coal,  etc.,  Co.  v. 
Fav,  37  Neb.  68;  Rupert  z/.  Penner,  35 
Neb.  587. 

New  Jersey. — U.  S.  Watch  Co.  v. 
Learned,  36  N.  J.  L.  429. 

New  York. — New  York  z/.  Smith,  138 
N.  Y.  676;  Crocker  v.  Gollner,  135 
N.  Y.  662;  People  v.  McGonegal,  136 
N.  Y.  62. 

North  Carolina. — Jenkins  v.  Wil- 
mington, etc.,  R.  Co.,  no  N.  Car.  438; 
Moore  v.  Garner,  109  N.  Car.  157. 


Ohio. — Clark  v.  Clark,  20  Ohio  St., 
128. 

Oregon. — Kumli  v.  Southern  Pac. 
Co.,  21  Oregon  505;  Garrison  v.  Good- 
ale,  23  Oregon  307. 

Pennsylvania. — Gorgas  z/.  Hertz,  150 
Pa.  St.  538;  Hall  V.  Vanderpool.  156 
Pa.  St.  152;  Walter  v.  Fees,  155  Pa.  St. 
55;  Philadelphia  v.  Weaver,  155  Pa. 
St.  74- 

South  Carolina. — State  v.  Haines,  36 
S.  Car.  504. 

South  Dakota.— Wert  v.  Vert  (S. 
Dak.,  1893),  54  N.  W.  Rep.  655. 

Tennessee. — Brown  v.  State,  85  Tenn» 

439- 

Texas. — Guy  v.  Metcalf,  83  Tex.  37. 

Utah. — Thomas  v.  Morris,  8  Utah 
284. 

Vermont. — Johnson  v.  Shumway,  65 
Vt.  389;  East  Montpelier  v.  Mont- 
pelier,  65  Vt.  193. 

Washington. — Sanborn  v.  Centralia 
Furniture  Mfg.  Co.,  5  Wash.  150. 

West  Virginia. — Marmet  Co.  v. 
Archibald,  37  W.  Va.  778;  Buster  v. 
Holland,  27  W.  Va.  511. 

Wisconsin. — Plumer  v.  Clarke.  59 
Wis.  646. 

United  States. — Whitney  v.  New  Or- 
leans, 54  Fed.  Rep.  614;  Van  Stone  v. 
Stillwell,  etc.,  Mfg.  Co.,  142  U.  S.  128; 
Cox  V.  Hart,  145  U.  S.  376;  Crumpton 
V.  U.  S.,  138  U.  S.  361. 

1.  Fort  V.  Bard,  i  N.  Y.  43;  Spauld- 
ing  V.  Kingsland,  i  N.  Y.  426;  Scher- 
merhorn  v.  Mohawk  Bank,  i  N.  Y.  125; 
Pendleton  v.  Weed,  17  N.  Y.  72;  Sher- 
man V.  Felt,  2  N.  Y.  186;  Birdsall 
V.  Birdsall,  41  How.  Pr.  (N.  Y.  Ct. 
App.),  389;  Belknap  v.  Waters,  11  N. 
Y.  477;  Wakeman  v.  Price,  3  N.  Y.  334; 
Hazleton  v.  Wakeman,  3  How.  Pr. 
(N.  Y.  Ct.  App.)  357;  Buffalo  Sav. 
Bank  v.  Newton,  23  N.  Y.  160;  Dows 
V.  Congdon,  28  N.  Y.  122;  King  v. 
Piatt,  3  Abb.  Pr.  N.  S.  (N.  Y.  Ct. 
App.)  174- 

2.  Arkansas. — Ford  v.  Ward,  26  Ark. 
360. 

Indiana. — Lindley  v.  Sullivan,  133 
Ind.  588;  Adams  v.  Main,  3  Ind.  App. 
232;  Peigh  V.  Huffman  (Ind.  App. 
1893).  34  N.  E.  Rep.  32. 

Michigan. — Minnock  v.  Eureka  F. 
&  M.  Ins.  Co.,  90  Mich.  236. 

Minnesota. — litis   v.    Chicago,    etc., 
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out  pleadings  ;*  or  a  ruling  allowing  an  extension  of  time  to  plead  ;* 
or  the  imposition  of  terms  on  allowing  the  amendment  of  plead- 
ings ;^  or  the  imposition  of  costs  by  a  court  of  equity;*  or  the 
submission  of  issues  in  an  equitable  cause  to  a  jury  ;*'  or  a  ruling 
determining  what  questions  shall  be  asked  a  juror  on  the  voir  dire;^ 


R.  Co.,  40  Minn.  273;  Iverson  v.  Du- 
bay,  39  Minn.  325;  North  z/.  Webster, 
36  Minn.  99. 

New  York. — Van  Ness  v.  Bush,  14 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  33;  Ford 
V.  David,  i  Bosw.  (N.  Y.)  569;  Hunt 
V.  Hudson  River  F.  Ins.  Co.,  2  Duer 
(N.  Y.)  481;  Cofiin  V.  Grand  Rapids 
Hydraulic  Co.,  136  N.  Y.  655;  Selig- 
man  v.  Schmidt,  3  Misc.  Rep.  (N.  Y.) 
630. 

United  States. — Alexandria  Marine 
Ins.  Co.  V.  Hodgson,  6  Cranch  (U.  S.) 
206;  Ayers  v.  Watson,  137  U.  S.  584; 
Wright  V.  Hollingsworth,  i  Pet.  (U. 
S.)  166;  Smith  V.  Babcock,  3  Sumn. 
(U.  S.)  583;  Tiernan  v.  Woodruff,  5 
McLean  (U.  S.)  135;  The  Schooner 
Harmony,  i  Gall.  (U.  S.)  124;  Walden 
V.  Craig,  9  Wheat.  (U.  S.)  576;  Tilton 
V.  Cofield,  93  U.  S.  163;  Pott  V.  Ar- 
thur, 15  Blatchf.  (U.  S.)  314;  U.  S.  v. 
Breward,  16  Pet.  (U.  S.)  143;  Bamber- 
ger V.  Terry,  103  U.  S.  40;  Bullitt 
County  V.  Washer,  130  U.  S.  142;  Cen- 
tral Trust  Co.  V.  Grant  Locomotive 
Works,  135  U.  S.  207. 

See  article  Amendments,  Vol.  L,  p. 

524- 

1.  Alabama. — Lankford  v.  Green,  62 
Ala.  314;  Johnson  v.  Wren,  3  Stew. 
(Ala.)  172;  Townson  v.  Moore,  9  Port. 
(Ala.)  136;  Stanley  v.  Hill,  9  Port. 
(Ala.)  368;  Turner  v.  Brown,  9  Ala. 
867;  Johnson  v.  McLaughlin,  9  Ala. 
557;  Williams  v.  Hinkle,  15  Ala.  713; 
Duncan  v,  Hargrove,  22  Ala.  150;  Ma- 
honey  V.  O'Leary,  34  Ala.  97;  Black- 
ford V.  Killan,  42  Ala.  487. 

Arkansas. — Goodwin  v.  Robinson,  30 
Ark.  535. 

Indiana. — Gill  v.  State,  72  Ind.  266; 
Cox  V.  Bird,  65  Ind.  277;  Hay  z/.  Sta-te, 
58  Ind.  337;  Crawfordsville  v.  Brun- 
dage,  57  Ind.  262;  Moore  v.  State,  55 
Ind.  360;  Owens  v.  Tague,  3  Ind.  App. 
245;  Smith  V.  Martin,  80  Ind.  260;  Lake 
Erie,  etc.,  R.  Co.  v.  Kinsey,  87  Ind. 
514;  Hoke  V.  Applegate,  92  Ind.  570. 

Ohio. — Newburg  Petroleum  Co.  v. 
Weare,  44  Ohio  St.  604. 

2.  Boddie  v.  Woodard,  83  N.  Car. 
2;  Reese  v.  Jones,  84  N.  Car.  597;  Long 
V.  Logan,  86  N.  Car.  535;  Warden  v. 
McKinnon,  99  N.  Car.  251;  Banks  v. 


Gay  Mfg.  Co.,  108  N.  Car.  282;  Howell 
V.  Stewart,  54  Mo.  400;  State  v.  Mat- 
lock, 82  Mo.  455;  Austin  t>.  Boyd,  28 
Mo.  App.  52;  Giles  v.  Giles,  Bailey  Eq. 
(S.  Car.)  428;  Hair  v.  Moody,  9  Ala. 
399;  Simms  v.  Richardson,  32  Ark. 
309;  Gilbert  v.  Plant,  18  Ind.  308; 
Thornton  v.  Borland,  12  Cal.  439;  New- 
som  V.  Ran,  18  Ohio  240. 

3.  Illinois. — Empire  F.  Ins.  Co. 
V.  Real  Estate  Trust  Co.,  i  111.  App. 
391;  Jackson  v.  Warren,  32  111.  331; 
Jenks  V.  W^andolah,  29  111.  App.  165. 

Iowa. — Poole  v.  Hintrager,  60  Iowa 
180;  Harrison  v.  Colton,  31  Iowa  16. 

Maine. — Bolster  v.  China,  67  Me. 
551;  Hayford  v.  Everett.  68  Me.  505. 

Michigan. — Beecher  v.  Wayne  Cir. 
Judge,  70  Mich.  363;  Tupper  v.  Kilduff, 
26  Mich.  394. 

Minnesota. — Caldwell  v,  Brugger- 
man,  8  Minn.  286. 

North  Carolina. — Teasdale  r. Jordan, 
2  Hayw.  (N.  Car.)  281. 

United  States. — Sheets  v.  Selden.  7 
Wall.  (U.  S.)  416;  Brown  v.  The  Brig 
Cadmus,  2  Paine  (U.  S.)  564;  Wigfield 
V.  Dyer,  i  Cranch  (C.  C.)  403. 

See  article  Amendments,  Vol.  I.,  p. 
647. 

4.  Frisby  v.  Ballance,  5  111.  287;  Mc- 
Artee  v.  Engart,  13  111.  242;  Constant 
V.  Matteson,  22  111.  546;  Blue  v.  Blue, 
38  111.  9;  Northern  111.  R.Co.  v.  Racine, 
etc.,  R.Co.,  49  111.  356;  Gage  z'.  Chap- 
man, 56  111.  311;  Barton  v.  Mosher,  62 
111.  237;  Howard  v.  Bennett,  72  111. 
297;  Ling  V.  King,  91  111.  571.  See 
article  Costs. 

5.  Colman  v.  Dixon,  50  N.  Y.  572; 
Brinkley  v.  Brinkley,  56  N.  Y.  192; 
Colie  V.  Tifft,  47  N.  Y.  119;  Apthorp 
V.  Comstock,  2  Paige  (N.  Y.)  482; 
Candee  v.  Lord,  2  N-  Y.  269;  For- 
rest V.  Forrest,  25  N.  Y.  501;  Pence 
V.  Garrison,  93  Ind.  345;  Abbott  v. 
Monti,  3  Colo.  561;  Dorr  v.  Tremont 
Nat.  Bank,  128  Mass.  349;  New  York 
Tradesmen's  Bank  v.  Fairchild,  32  N. 
J.  L.  543. 

6.  Com.  V.  Gee,  6  Cush.  (Mass.)  174; 
Com.  V.  Livermore,  4  Gray  (Mass.)  18; 
State  V.  Wilson,  8  Iowa  407;  Anson  v. 
Dwight,  18  Iowa  241;  May  v.  Elam,  27 
Iowa  365;  State  v.  Marr,  83  Mo.  591; 
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or  a  finding  of  the  trial  court  as  to  the  qualifications  of  a  juror 
when  challenged  }  or  allowing  the  jury  to  take  out  with  them 
documents  used  in  the  trial  ;*  or  excusing  a  juror  for  any  reason 
deemed  sufficient  to  the  trial  court  ;*  or  causing  or  refusing  to 
cause  a  mistrial  by  granting  a  motion  to  withdraw  a  juror  ;"*  or 
refusing  to  permit  the  jury  to  take  written  instructions  out  with 
them  ;*  or  requesting  the  jury  to  answer  written  inquiries  ;®  or  a 
ruling  defining  the  time  and  order  in  which  testimony  shall  be 
introduced  ;''  or  a  ruHng-  allowing  a  party  to  introduce  further 
testimony  after  his  case  is  closed  ;•*  or  receiving  or  rejecting  testi- 


Watson  V.  Whitney,  23  Cal.  375;  U.  S. 
V.  Borger,  7  Fed.  Rep.  193;  Butler  v. 
State,  97  Ind.  378. 

1.  Arkansas. — Maclin  v.  State,  44 
Ark.  115;  Casey  v.  State,  37  Ark.  67; 
Benton  v.  State,  30  Ark.  328. 

Georgia. — Ray  v.  State,  15  Ga.  223; 
Costly  V.  State,  19  Ga.  614;  Vann  v. 
State,  83  Ga.  44;  Moon  v.  State,  68  Ga. 
688;  Williams  v.  State,  69  Ga.  12;  Eber- 
hardt  v.  State,  47  Ga.  598;  West- 
moreland V.  State,  45  Ga.  279;  Gallo- 
way V.  State,  25  Ga.  596. 

Iowa. — Perry  v.  Cottingham,  63  Iowa 

43- 

Oregon. — Kumli  v.  Southern  Pac.  R. 
Co.,  21  Oregoit  505. 

United  States. — Hopt  v.  Utah,  120 
U.  S.  430 ;  Southern  Pac.  Co.  v. 
Rauh,  49  Fed.  Rep.  696. 

2.  Campbell  v.  State,  23  Ala.  83; 
Robinson  v.  Allison,  36  Ala.  525;  Burg- 
hardt  v.  Van  Deusen,  4  Allen  (Mass.) 
374;  Clapp  V.  Norton,  106  Mass.  33; 
Whithead  v.  Keyes,  3  Allen  (Mass.) 
495;  Territory  v.  Doyle,  7  Mont.  245. 

3.  Omaha  Southern  R.  Co.  v.  Bee- 
son,  36  Neb.  361;  People  v.  Carrier,  46 
Mich.  442;  Atlas  Min.  Co.  v.  Johnston, 
23  Mich.  36;  O'Brien  v.  Vulcan  Iron 
Works,  7  Mo.  App.  257;  Ochs  v.  Peo- 
ple, 124  111.  410;  Montague  v.  Com.,  10 
Gratt.  (Va.)  767;  U.  S.  v.  Cornell,  2 
Mason  (U.  S.)  91;  Hurley  v.  State,  29 
Ark.  17. 

4.  Freeman  v.  Grant,  132  N.  Y.  22; 
People  V.  Olcott,  2  Johns.  Cas.  (N.Y.) 
301;  State  V.  Weaver,  13  Ired.  (N.  Car.) 
203;  Brady  v.  Beason,  6  Ired.  (N.  Car.) 
425;  State  V.  Morrison,  3  Dev.  &  B. 
(N.  Car.)  115. 

5.  Benton  v.  State,  30  Ark.  328; 
Hurley  v.  State,  29  Ark.  17. 

6.  Louisville,  etc.,  R.  Co.  v.  Case,  9 
Bush  (Ky.)  736;  Spurr  v.  Shelburne, 
131  Mass.  429. 

7.  Alabama. — Bell  v.  State,  74  Ala. 
420;   Addison   v.    State,   48  Ala.   478; 


Wade  V.  State,  50  Ala.  164;  Sonneborn 
V.  Bernstein,  49  Ala.  168. 

Connecticut. — Chapman  v.  Loomis, 
36  Conn.  460. 

Florida. — Coker  v.  Hayes,  16  Fla. 
368. 

Georgia. — ^Jordan  v.  Pollock,  14  Ga. 
145- 

Indiana. — Snyder  v.  Snyder,  50  Ind. 
492;  Williams  v.  Allen,  40  Ind.  295; 
Miller  v.  Wildcat  Gravel  Road  Co.,  52 
Ind.  51. 

Massachusetts. — Com.  v.  Ricketson, 
5  Met.  (Mass.)  412. 

8.  Massachusetts. — Liverpool  v.  Pres- 
cott,  4  Allen  (Mass.)  22;  Conklin  v. 
Arrance,  5  Allen  (Mass.)  517;  Carruth 
V.  Bayley,  14  Allen  (Mass.)  532;  Brewer 
V.  Housatonic  R.  Co.,  104  Mass.  593; 
Com.  V.  Dam,  107  Mass.  210;  Hatha- 
way V.  Evans,  108  Mass.  267;  Brown  w. 
Brown,  108  Mass.  3S6;  Wright  v. 
Foster,  109  Mass.  57;  Com.  v.  McGorty, 
114  Mass.  299;  Lowe  v.  Pimental,  115 
Mass.  44;  Strong  v.  Council,  115  Mass. 
575;  Huntsman  v.  Nichols,  ii6  Mass. 
521;  Wheeler  v.  Wheeler,  116  Mass. 
297;  Wallace  v.  Taunton  St.  R.  Co.,  119 
Mass.  91;  Com.  v.  McCue,  121  Mass. 
358;  Fames  v.  Whittaker,  123  Mass. 
342;  Com.  V.  Blair,  126  Mass.  40;  Baker 
V.  Gavitt,  128  Mass.  93;  Hodgkins  v. 
Chappell,  128  Mass.  197;  Com.  v. 
Brown,  130  Mass.  279;  Smith  v.  Bur- 
rill,  131  Mass.  92. 

Michigan. — Detroit,  etc.,  R.  Co.  v. 
Van  Steinburg,  17  Mich.  99;  Thomp- 
son V.  Richards,  14  Mich.  172;  Hoff- 
man V.  Harrington,  44  Mich.  183;  Fick 
V.  Runnels,  48  Mich.  302. 

Minnesota. — Crandall  v.  Mcllrath, 
24  Minn.  132;  Tapley  v.  Tapley,  10 
Minn.  448. 

New  York. — Williami  v.  Hayes,  20 
N.  Y.  58;  Third  G.  W.  Turnpike 
Road  Co.  V.  Loomis,  32  N.  Y.  127. 

United  States. — Philadelphia,  etc., 
R.   Co.   V.  Stimpson.   14  Pet.   (U.  S.) 
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mony  offered,  out  of  the  proper  order  ;*  or  refusing  further  time 

to  take  testimony;*  or  granting  or  refusing  a  writ  of  mandamus.' 

New  Trial. — Or  granting  or  denying  a  motion  for  a  new  trial.* 


44S;  Johnston  v.  Jones,  i  Black  (U.  S.) 
209. 

1.  Dave  V.  State,  22  Ala.  23;  Edgar 
V.  McArn,  22  Ala.  796;  Ivey  v.  Phifer, 
13  Ala.  821;  Stein  v.  McArdle,  24  Ala. 
344;  Crandall  v.  Mcllrath,  24  Minn. 
132.     See  article  Order  of  Proof. 

2.  Hill  V.  Reifsnider,  39  Md.  429; 
Owings  V.  Worthington,  10  Gill  &  J. 
(Md.)  2S3;  Randall  v.  Glenn,  2  Gill 
(Md.)43o;  Calvert  v.  Carter,  18  Md. 
74;  Cumberland  Coal,  etc.,  Co.  v.  Mc- 
Kaig,  27  Md.  258. 

3.  Georgia. — Sims  v.  Consolidated 
Ice  Mach.  Co.,  91  Ga.  190. 

Iowa. — Clark  v.  American  Coal  Co., 
86  Iowa  451. 

xMinnesota.  —  Meyers  v.  Duluth 
Transfer  R.  Co.,  53  Minn.  335. 

North  Carolina. — Stephenson  v.  Ste- 
phenson, 4  Jones  (N.  Car.)  472;  State 
V.  Brannen,  8  Jones  (N.  Car.)  208. 

Vermont. — Foster  v.  Austin,  33  Vt. 
615:  Sutton  V.  Tyrrell,  10  Vt.  89;  Perry 
V.  Ward,  18  Vt.  120;  Mosseaux  v. 
Brigham,  19  Vt.  457;  Rutland,  etc.,  R. 
Co.  V.  Wales,  24  Vt.  299;  BanfiU  v. 
Banfill,  27  Vt.  557;  Amidon  v.  Aiken, 
28  Vt.  440;  Phelps  V.  Phelps,  16  Vt. 
73;  Adams  v.  Adams,  21  Vt.  162;  Frost 
V.  Frost,  40  Vt.  625. 

See  article  Mandamus. 

4.  Alabama.  —  Phlening  v.  State, 
Minor  (Ala.)  42;  Spence  v.  Tuggle,  10 
Ala.  538;  Walker  v.  Blassingame,  17 
Ala.  810;  Martin  v.  Higgins,  23  Ala. 
775;  Benje  v.  Creagh.  21  Ala.  151; 
Brister  v.  State,  26  Ala.  107;  Franklin 
V.  State,  29  Ala.  14. 

California. — Speck  v.  Hoyt,  3  Cal. 
413;  Duell  V.  Bear  River,  etc.,  Min. 
Co.,  5  Cal.  84;  Thompson  v.  Thorn- 
ton, 47  Cal.  76;  Minturn  v.  Burr,  20 
Cal.  48;  Moore  v.  Los  Angeles  Infirm- 
ary, 49  Cal.  669;  Austin  v.  Gagan 
(Cal.,  1892),  30  Pac.  Rep.  790;  Gollin 
V.  Lyle  (Cal.,  1892),  31  Pac.  Rep.  456. 

Georgia.  —  McElroy  v.  Bolton,  91  Ga. 
83;  Pelligrini  v.  Cunningham  (Ga., 
1893),  17  S.  E.  Rep.  673;  Story  v.  Cen- 
tral R.,  etc.,  Co.  (Ga.,  1893),  17  S.  E. 
Rep.  860;  Cruse  v.  Foster,  76  Ga.  723; 
Georgia,  etc.,  R.  Co.  v.  Curry,  90  Ga. 
250;  Dobbs  V.  Fort,  92  Ga.  573;  Byne 
V.  Smith,  76  Ga.  loi;  Stegall  v.  Baker, 
76  Ga.  107;  Lessees  v.  Sigman,  77  Ga. 
71;  Anderson  v.  Barksdale,  77  Ga.  86; 
Wicker  v.  Walter,  77  Ga.  490. 


Iowa.  —  New  York  Pianoforte  Co. 
V.  Mueller,  38  Iowa  552;  Tegeler  v. 
Jones,  33  Iowa  234;  Boardman  v.  Chi- 
cago, etc.,  R.  Co.,  32  Iowa  391;  Pick- 
ering V.  Kirkpatrick,  32  Iowa  163; 
Ruble  V.  McDonald,  7  Iowa  90;  Shep- 
herd V.  Brenton,  15  Iowa  84;  Stock- 
well  V.  Chicago,  etc.,  R.  Co.,  43  Iowa 
470;  Forney  v.  Ralls,  30  Iowa  559; 
Roberts  v.  Jones,  30  Iowa  525;  White 
V.  Poorman,  24  Iowa  108;  Chapman  v. 
Wilkinson,  22  Iowa  541;  Burlington 
Gas  Light  Co.  v.  Green,  21  Iowa  335; 
Newell  V.  Sanford,  10  Iowa  306;  Rob- 
inson V.  Bacon,  24  Iowa  409;  Reeves  v. 
Royal,  2  Greene  (Iowa)  451;  Sanders 
V.  Clark,  22  Iowa  275;  Mehan  v.  Chi- 
cago, etc.,  R.  Co.,  55  Iowa  305;  Man- 
son  V.  Ware,  63  Iowa  345. 

Kansas. — Swartzel  v.  Dey,  3  Kan. 
244;  McMillan  v.  Baker,  20  Kan. 
50. 

Kentucky. — Hutcheson  v.  Plummer, 
Sneed  (Ky.)  322;  Ewing  v.  Price,  3  J. 
J.  Marsh.  (Ky.)  520;  Caldwell  v. 
Wright,  8  B.  Mon.  (Ky.)  526;  Eastin 
V.  Bell,  I  A.  K.  Marsh.  (Ky.)  342;  Mc- 
Call  V.  Hitchcock,  9  Bush  (Ky.)  68; 
Becker  v.  Crow,  7  Bush  (Ky.)  198; 
Ford  V.  Gregory,  10  B.  Mon.  (Ky.) 
182. 

Louisiana. — State  v.  Newton,  44  La. 
Ann.  966. 

Maine. — Annis  v.  Gilmore,  47  Me. 
152;  Milliken  v.  Whitehouse,  49  Me. 
527;  Cooper  V.  Waldron,  50  Me.  80; 
Farmer  v.  Portland,  63  Me.  46. 

Massachusetts. — Lowell  Gas  Light 
Co.  V.  Bean,  i  Allen  (Mass.)  274;  Gil- 
ford V.  Brownell,  2  Allen  (Mass.)  534; 
Phillips  V.  Soule,  6  Allen  (Mass.)  150; 
Kidney  v.  Richards,  10  Allen  (Mass.) 
419;  Whittaker  v.  West  Boylston,  97 
Mass.  273;  McAllister  v.  Burrill,  98 
Mass.  334  ;  Stetson  v.  Medford,  109 
Mass.  242;  Hadley  v.  Citizens'  Sav. 
Inst.,  123  Mass.  301;  Behan  v.  Will- 
iams, 123  Mass.  366;  Aldrich  v. 
Springfield,  etc.,  R.  Co.,  125  Mass. 
404;  Wamesit  Co.  v.  Lowell,  etc.,  R. 
Co.,  130  Mass.  455;  Com.  v.  Morrison, 
134  Mass.  1S9;  Clapp  v.  Clapp,  137 
Mass.  183;  Groustra  v.  Bourges,  141 
Mass.  7;  Greene  v.  Farlow,  138  Mass. 
146:  Gray  v.  Bridge,  11  Pick.  (Mass.) 
189;  Shea  V,  Lawrence,  i  Allen  (Mass.) 
167;  Harrington  v.  Worcester,  etc.,  R. 
Co.,  157  Mass.  579;  Sylvester  v.  Hub- 
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Injunction. — Or  refusing,  denying,  continuing,  or  dissolving  a  tem- 
porary injunction.     (See  article  Injunctions.) 

Eeferee's  Eeport. — Or  a  decision  of  the  trial  court  recommitting  a 
referee's  report.*     See  article  REFERENCES. 

Limitation  of  the  Principle. — The  exercise  of  discretionary  power  is 
not  an  arbitrary  act  of  will  ;*  it  is  an  act  of  judgment  deciding  what 


by,  157  Mass.  306;  Perry  v.  Shedd, 
r59  Mass.  200. 

Michigan. — Pennsylvania  Min.  Co. 
V.  Brady,  14  Mich.  260;  People  v. 
Wayne  Circuit  Judge,  20  Mich.  220; 
Johr  V.  People,  26  Mich.  427;  Jones  v. 
Hobson,  37  Mich.  36;  People  v.  Judge, 
41  Mich.  5  ;  Mahoney  v.  People,  43 
Mich.  39;  Toulman  v.  Swain,  47  Mich. 
82;  Hake  v.  Buell,  50  Mich.  89;  People 
V.  Francis,  52  Mich.  575. 

Missouri. — McCullough  v.  Phoenix 
Ins.  Co.,  113  Mo.  606;  Bullock  v.  Cook, 
28  Mo.  App.  222. 

Montana. — Falk  v.  Brown,  13  Mont. 

125- 

Nevada. — Albion  Consolidated  Min. 
Co.  V.  Richmond  Min.  Co.,  19  Nev. 
225. 

New  York. — Dickson  v.  Broadway, 
etc.,  R.  Co.,  47  N.  Y.  507;  Courtney  v. 
Baker,  60  N.  Y.  i;  Wagner  v.  Long 
Island  R.  Co.,  70  N.  Y.  614;  Whitson 
V.  David,  81  N.  Y.  645;  Bronk  v.  New 
York,  etc.,  R.  Co..  95  N.  Y.  656;  Pharis 
V.  Gere,  107  N.  Y.  231;  Randall  v. 
Randall,  114  N.  Y.  499. 

North  Carolina. — Webber  v.  Webber, 

79  N.  Car.  572;  Reeves  v.  Reeves,  82 
N.  Car.  348;  Gordon  v.  Gordon,  88  N. 
Car.  45;  Schonwald  v.  Schonwald, 
Phill.  Eq.  (N.  Car.)  215;  Pain  v.  Pain, 

80  N.  Car.  322;  Morris  v.  Morris,  89 
N.  Car.  109;  Peebles  v.  Peebles,  63  N. 
Car.  656;  Rogers  v.  Goodwin,  64  N. 
Car.  278;  Ferrall  v.  Broadway,  95 
N.  Car.  551;  Redmond  v.  Stepp,  100  N. 
Car.  212;  Snowden  v.  Norfolk  South- 
ern R.  Co.,  95  N.  Car.  93;  State  v. 
Davis,  80  N.  Car,  384;  Watts  v.  Bell, 
71  N.  Car.  405;  Whitehurst  v.  Petti- 
pher,  105  N.  Car.  40;  Brown  v.  Hale, 
93  N.  Car.  18S;  Burke  v.  Turner,  85 
N.  Car.  500;  Munden  v.  Casey,  93  N. 
Car.  97;  Boykin  v.  Perry,  4  Jones  (N. 
Car.)  325;  Findly  v.  Ray,  5  Jones  (N. 
Car.)  125;  State  v.  Caveness.  78  N. 
Car.  484;  Brink  v.  Black,  74  N.  Car. 
329;  Brown  v.  Morris,  4  Dev.  &  B.  (N. 
Car.)  429;  Goodson  v.  MuUin,  92  N. 
Car.  211;  Davenport  v.  Terrell,  103  N. 
Car.  53;  Goodman  v.  Smith,  4  Dev.  (N. 
Car.)  450;  Terrell  v.  Wiggins,  i  Ired. 


(N.  Car.)  172;  State  v.  Gallimore,  7 
Ired.  (N.  Car.)  147;  State  v.  Small- 
wood,  78  N.  Car.  560;  Long  v.  Gant- 
ley.  4  Dev.  &  B.  (N.  Car.)  313;  Reed 
V.  Moore,  3  Ired.  (N.  Car.)  310;  Alley 
V.  Hampton,  2  Dev.  (N.  Car.)  11. 

C^zV.— Fowble  V.  Walker,  4  Ohio 
64;  Hurley  v.  State,  6  Ohio  399;  Davis 
V.  State,  15  Ohio  72. 

Oregojt. — Bowen  v.  State,  i  Oregon 
271;  State  V.  Fitzhugh,  2  Oregon  227; 
State  V.  Wilson,  6  Oregon  428;  Hollock 
V.  Portland,  8  Oregon  29;  State  v.  Mc- 
Donald, 8  Oregon  113;  State  i'.  Mackey, 
12  Oregon  154;  Kearney  v.  Snodgrass, 
12  Oregon  311;  State  v.  Becker,  12 
Oregon  318;  Tucker  v.  Flouring  Mills 
Co.,  13  Oregon  28;  McBride  v.  North- 
ern Pac.  R.  Co.,  19  Oregon  64;  Beek- 
man  v.  Hamlin,  23  Oregon  313. 

Pennsylvania. — McClain  v.  Com., 
no  Pa.  St.  263;  Gray  v.  Com.,  loi  Pa. 
St.  384;  McGinnis  v.  Com.,  102  Pa.  St. 
66. 

South  Carolina. — McKie  v.  Garling- 
ton,  3  McCord  (S.  Car.)  276;  English 
V.  Clerry,  3  Hill  (S.  Car.)  279;  Carter 
V.  Olive  Oil  Co.,  37  S.  Car.  604;  Doty 
V.  Crawford  (S.  Car.,  1893),  17  S.  E. 
Rep.  377;  Stickley  v.  Mobile  Ins.  Co., 
37  S.  Car.  56;  Blythe  v.  Sutherland, 
3  McCord  (S.  Car.)  258. 

Texas. — Davis  v.  Zumwalt,  i  Tex. 
App.  (Civ.  Cas.)  597;  Yarborough  v, 
Downes,  i  Tex.  App.  (Civ.  Cas.)  676; 
Bolls  V.  Galloway,  i  Tex.  App.  (Civ. 
Cas.)  725. 

Vermont. — Bloss  v.  Kittridge,  5  Vt. 
28. 

Washington. — Page  v.  Rodney,  2 
Wash.  Ter.  461. 

1.  Wilkinson  v.  Wilkinson,  61  Vt. 
411;  Fuller  V.  Wright,  10  Vt.  512; 
Averill  Coal,  etc.,  Co.  v.  Verner,  22 
Ohio  St.  378;  Coil  V.  Willis.  18  Ohio 
28;  Hall  V.  Reed,  17  Ohio  498;  Hicks 
V.  Person,  19  Ohio  426;  Wilson  v. 
State,  2  Ohio  St.  319;  Youmans  v. 
Caldwell,  4  Ohio  St.  71;  Eastman  v. 
Wight,  4  Ohio  St.  156;  Ide  v.  Church- 
ill, 14  Ohio  St.  372;  Walker  v.  San- 
born, 8  Me.  288. 

2.  Stringer  v.   Davis,  30  Cal.    322; 
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equity  and  justice  require  upon  a  given  state  of  facts.* 

Abuse  of  Discretion. — Accordingly,  where  the  power  is  so  exercised 
as  to  deprive  a  party  of  a  legal  right,*  or  unduly  benefit  one 
party  at  the  expense  of  the  other,^  or  where,  generally,  the  in- 
justice or  inexpediency  of  the  act  is  so  clear  as  to  show  beyond  a 
reasonable  doubt*  the  violation  of  equitable  considerations,  the 
act  of  decision  is  always  reviewable  in  some  form  on  appeal,  as  an. 
abuse  of  power.* 


Webster  v.  French,  ii  111.  272;  Tripp 
V.  Cook,  26  Wend.  (N.  Y.)  152;  Stock- 
well  V.  Chicago,  etc.,  R.  Co.,  43  Iowa 
470;  Watson  V.  Dickens,  12  Smed.  & 
M.  (Miss.)  608;  Husted  v.  Mead,  58 
Conn.  67. 

"Judicial  Discretion  is  a  phrase  of 
great  latitude;  but  it  never  means  the 
arbitrary  will  of  the  judge.  It  is  al- 
ways a  legal  discretion,  to  be  exer- 
cised in  discerning  the  course  pre- 
scribed by  law;  when  that  is  discerned, 
it  is  the  duty  of  courts  tc  follow  it. 
It  is  to  be  exercised,  not  to  give  effect 
to  the  will  of  the  judge,  but  to  that  of 
the  law."  Tripp  v.  Cook,  26  Wend. 
(N.  Y.)  152. 

In  refusing  to  set  aside  a  judgment 
by  default,  the  court  said,  in  Faber  v. 
Bruner,  13  Mo.  541,  regarding  discre- 
tion: "  It  does  not  mean  a  wild  self- 
wilfulness,  which  may  prompt  to  any 
and  every  act;  but  this  judicial  discre- 
tion is  guided  by  the  law — see  what 
the  law  declares  upon  a  certain  state- 
ment of  facts,  and  then  decide  in  ac- 
cordance with  the  law,  so  as  to  do  sub- 
stantial equity  and  right.  In  many  of 
the  cases  coming  before  this  court, 
had  I  been  on  the  bench  in  the  lower 
court,  I  should  in  all  probability  have 
made  quite  a  different  decision.  But 
as  the  lower  courts  have  the  best  op- 
portunity to  know  the  facts;  as  these 
courts  must  from  necessity  see  more 
of  the  real  history  of  the  case,  as  they 
have  before  them  the  parties,  the 
cause,  the  witnesses,  and  the  jurors; 
as  they  have  the  opportunity  of  seeing 
the  case  under  all  the  various  shades 
of  light,  it  is  but  proper  to  suppose 
that  the  exercise  of  judicial  discretion 
by  them  will  always  be  as  sound  and 
as  prudent  as  it  can  be  in  an  appel- 
late court,  which  sees  everything 
that  touches  the  case  through  the 
same  cold,  uniform  medium — the  rec- 
ord alone." 

1.  Webster  v.  French,  11  111.  272; 
Faber  v.  Bruner,  13  Mo.  541. 

In     New  York    a     distinction     has 


been  said  to  exist  between  absolute 
and  legal  discretion.  "  The  distinc- 
tion between  absolute  discretion  and 
that  which  is  governed  by  legal  rules 
is  well  recognized.  The  former  is  not 
reviewable,  the  latter  is."  People  v. 
Syracuse,  78  N.  Y.  56. 

So  if  an  application  is  made  for  an 
order  which  is  not  a  matter  of  right, 
and  may  or  may  not  be  granted  with- 
out wrong  to  either  case,  it  is  an  order 
resting  in  absolute  discretion,  and  not 
reviewable  by  the  Court  of  Appeals. 
Matter  of  Eldridge,  82  N.  Y.  165. 

Improper  Motives. — A  mere  abuse  of 
discretion  raises  of  itself  no  presump- 
tion of  improper  motives  in  a  judge. 
Meyer  v.  Cullen,  54  N.  Y.  397. 

2.  The  Corozal,  19  Fed.  Rep.  655; 
Hexter  v.  Schneider,  14  Oregon  184. 

3.  The  Corozal,  19  Fed.   Rep.  655. 

4.  Morris  v.  Wheeler,  45  N.  Y.  711. 
6.    California. — Sutter  v.  Cox,  6  Cal. 

415;  People  V.  Arceo,  32  Cal.  40; 
Stringer  v.  Davis,  30  Cal.  318. 

Georgia. — Jesse  v.  State,  20  Ga.  164; 
Thomas  v.  State,  27  Ga.  295. 

Illinois. — Spies  v.  People,  122  111.  i; 
Thomas  v.  Leonard,  5  111.  556. 

Kansas. — Wright  v.  Bacheller,  16 
Kan.  259;  Hunt  v.  Fyffe,  McCahon 
(Kan.)  75;  Gaylord  z/.  Stebbins,  4Kan. 
42. 

Louisiana. — State  v.  Diskin,  34  La. 
Ann.  979. 

Maine. — Snow  v.  Weeks,  75  Me. 
I05;  Ware  v.  Ware,  8  Me.  42. 

Maryland.  —  Deford  v.  State,  30 
Md.  179. 

Massachusetts. — Shea  v.  Lawrence,  i 
Allen  (Mass.)  167. 

Missouri. — Lenox  v.  Livingston,  47 
Mo.  256. 

Montana. — Ervin  v.  Collier,  2  Mont. 
688. 

Michigan. — Chicago,  etc.,  R.  Co.  v. 
Edson,  41  Mich.  673;  Pangborn  v. 
Continental  Ins.  Co.,  67  Mich.  683; 
Torrent  v.  Yager,  52  Mich.  506; 
Moore  v.  Graham,  58  Mich.  25. 

New  York.—Qo\\&   v.  Tifft,  47  N,  Y.. 
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Instances  of  Abuse  of  Discretion. — Thus  the  allowance  of  an  amend- 
ment to  a  complaint  substituting  a  new  cause  of  action  ;*  or  the 
allowance  of  a  substantial  amendment  to  pleadings  after  the  trial 
has  been  concluded  ;*  or  the  refusal  to  allow  an  amendment, 
thereby  depriving  a  defendant  of  a  meritorious  defense  ;*  or  ex- 
cluding questions  on  the  voir  dire  tending  to  show  the  existence 
of  proper  grounds  for  challenging  a  juror  for  cause;*  or  the  re- 
fusal of  a  new  trial  when  it  clearly  appeared  that  the  applicant 
did  not  have  an  impartial  trial,*  constitutes  an  abuse  in  exercising 
discretionary  power,  and  is  a  reviewable  and  reversible  error. 

Kefusal  to  Act. — The  refusal  of  a  tribunal  to  exercise  a  discretion- 
ary power  is  not  discretionary  ;  it  may  be  compelled  to  act, 
although  the  act  be  not  reviewable  on  appeal.® 


119;  Lansing  v.  Russell,  2  N.  Y.  563; 
People  V.  Damon,  13  Wend.  (N.  Y.) 
351;  People  V.  Ferris,  i  Abb.  Pr.  N. 
S.  (N.  Y.  Supreme  Ct.)  197;  Meyer  v. 
CuUen,  54  N.  Y.  392;  Matter  of  Beggs, 
67  N.  Y.  120;  Bailey  v.  Kay,  50  Barb. 
(N.  Y.)  no. 

North  Carolina. — Brooks  v.  Brooks, 
90  N.  Car.  142;  Christmas  v.  Mitchell, 
3  Ired.  Eq.  (N.  Car.)  535;  State  v. 
Benton,  2  Dev.  &  B.  (J^.  Car.)  221; 
State  V.  Bell,  8i  N.  Car.  591. 

Oregon.— \\^-xX^r  v.  Schneider,  14 
Oregon  184. 

Texas. — Holt  v.  State,  9  Tex.  App. 
571;  Loggins  V.  State,  12  Tex.  App.  65. 

Vermont. — Carpenter  v.  Gookin,  2 
Vt.    496;    Emerson   v.  Wilson,  11    Vt. 

357- 

Virginia. — Tooel  v.  Com.,  II  Leigh 
(Va.)749. 

Wisconsin. — Smith  v.  Gould,  61  Wis. 
31;  Schieffelin  v.  Whipple,  10  Wis.  81. 

United  States.  — Iti  re  Bear,  8  Fed, 
Rep.  428;  The  Corozal,  19  Fed.  Rep. 
655;  U.  S.  V.  Morris,  i  Curt.  (U.  S.)  23, 

1.  Gill  V.  Young,  88  N.  Car.  53; 
Christmas  v.  Mitchell,  3  Ired.  Eq.  (N. 
Car.)  535;  Brooks  v.  Brooks,  90  N. 
Car.  142;  Cogdell  v.  Exum,  69  N.  Car. 
464;  Henderson  v.  Graham,  84  N.  Car. 
496;  Mandeville  v.  Wilson,  5  Cranch 
(U.  S.)i5;  McGlinchyz/.  U.  S.,  4  Cliff. 
(U.  S.)3i2;  West  v.  Smith,  loi  U.  S. 
263;  Brown  v.  Smith,  24  111.  ig6;  Beyer 
V.  Reed,  18  Kan,  86.  See  article 
Amendments,  Vol,  L,  pp.  547-74, 

2,  Indiana. — Miles  v.  Vanhorn,  17 
Ind.  245;  Proctor  v.  Owens,  18  Ind, 
21;  Hoot  V.  Spade,  20  Ind.  326;  Shrop- 
shire V.  Kennedy,  84  Ind.  in;  Trees 
V.  Eakin,  9  Ind.  554;  Kerstetter  v. 
Raymond,  10  Ind.  199;  Kerschbaugher 
V.  Slusser,  12  Ind.  453;  Danville,  etc., 
Plank-road  Co.   v.   State,  16  Ind,  456, 
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New  Hampshire. — Rowell  v.  Bruce,  5 
N.  H.  381. 

New  Jersey. — Campion  v.  Kille,  14 
N,  J,  Eq,  232. 

New  York. — Fish  v.  Dodge,  4  Den. 
(N,  Y,)  311;  Corning  v.  Corning,  6  N. 
Y,  97;  Coulter  v.  American  Merchants' 
Union  Express  Co,,  5  Lans,  (N,  Y,) 
67;  Decker  v.  Parsons,  11  Hun  (N,  Y,) 
295;  Bemis  v.  Bronson,  i  Code  Rep. 
(N,  Y,)  27;  Egert  v.  Wicker,  10  How, 
Pr,  (N,  Y,  Supreme  Ct.)  193;  Curtiss 
V.  Lawrence,  17  Johns.  (N.  Y.)  in; 
Dox  V.  Dey,  3  Wend,  (N,  Y,)  356, 

3,  California. — Stringer  v.  Davis,  30 
Cal.  318, 

Illinois. — Brown  v.  Smith,  24  111,  196, 

Kansas. — Wright  v.  Bacheller,  16 
Kan,  269;  Hunt  v.  Fyffe,  McCahon 
(Kan,)  75;  Gaylord  v.  Stebbins,  4Kan. 
42. 

Michigan. — Pangborn  v.  Continental 
Ins,  Co,,  67  Mich,  683, 

New  York. — Bailey  v.  Kay,  50  Barb. 
(N,  Y,)  no. 

North  Carolina.  —  Christmas  v. 
Mitchell,  3  Ired,  Eq,  (N,  Car,)  535; 
Brooks  V.  Brooks,  90  N,  Car.  142; 
Cogdell  V.  Exum,  69  N,  Car,  464; 
Henderson  v.  Graham,  84  N,  Car,  496, 

Wisconsin. — Schieffelin  v.  Whipple, 
10  Wis,  81, 

United  States. — Mandeville  v.  Wil- 
son, 5  Cranch  (U,  S,)  15;  McGlinchv 
V.  U,  S,,  4  Cliff.  (U.  S.)  312;  West  v. 
Smith,  loi  U,  S,  263, 

4,  Watson  v.  Whitney,  23  Cal.  375; 
People  V.  Car  Soy,  57  Cal,  102;  Com. 
V.  Livermore,  4Gray  (Mass.)  18;  U.S. 
V.  Borger,  7  Fed,  Rep.  193.  See  arti- 
cle Juries, 

6.  Trulock  v.  State,  i  Iowa  515.  See 
article  New  Trial, 

6.  Wallis  V.  White,  58  Wis.  28; 
Phoenix  Mut.  L,  Ins.  Co.    v.  Walrath, 
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In  Equity. — Where  an  equitable  cause  is  removed  into  the  appel- 
late court  to  be  heard  there  anew,  questions  of  fact  being  re-exam- 
inable  as  well  as  of  law,  the  acts  of  discretion  may  be  reviewed  as 
in  the  court  of  first  instance.* 

Presumption, — The  presumption  on  appeal  that  the  exercise  of  dis- 
cretionary powers  was  sound  is  very   strong.*     The   appellant 


53  Wis.  676;  Russell  v.  Conn,  20  N.Y. 
83;  Tracey  v.  Altmayer,  46  N.  Y.  598; 
Powell  V.  Jopling,  2  Jones  (N.  Car.) 
400;  Best  V.  Clyde,  86  N.  Car.  4;  Rey- 
nolds V.  Boyd,  I  Ired.  (N.  Car.)  106; 
Smith  V.  Mitchell,  63  N.  Car.  620; 
Baggarly  v.  Calvert,  70  N.  Car.  688; 
King  V.  Justices,  14  East  395. 

So  if  the  court  below  acts  on  the 
supposition  that  it  has  no  discretion,  it 
is  an  error  in  law,  and  reviewable. 
Reynolds  v.  Boyd,  i  Ired.  (N.  Car.) 
106. 

1.  With  reference  to  the  jurisdic- 
tion of  the  Supreme  Court  of  North 
Carolina  over  acts  in  discretion  in 
equity  the  court  said:  "In  matters 
of  equity  the  former  is  not  solely 
an  appellate  court  to  correct  errors 
of  law.  Causes  may  be  removed 
into  it  from  the  latter,  to  be  heard  for 
the  first  time,  upon  questions  of  fact, 
as  well  as  of  law;  and,  in  appeals  from 
the  final  decree  of  the  Court  of  Equity, 
the  causes  are  heard  in  the  Supreme 
Court  in  the  same  way.  The  Supreme 
Court  has,  therefore,  the  same  ma- 
terials for  forming  a  correct  judgment 
as  the  Court  of  Equity,  in  every  case 
and  upon  every  question,  whether  dis- 
cretionary or  otherwise.  Hence,  we 
conceive  that  every  order  of  the  Court 
of  Equity  by  which  the  rights  of  the 
parties  may  be  affected  may  be  re- 
viewed in  the  Supreme  Court.  There 
may  be,  indeed,  some  orders  of  a  dis- 
cretionary kind  which  do  not  affect  the 
merits  of  the  cause,  as,  for  instance, 
an  order  for  its  continuance,  or  for  giv- 
ing time  to  a  defendant  to  file  his  an- 
swer, from  which  no  appeal  would  be 
entertained  by  the  Supreme  Court,  as, 
in  like  case,  no  appeal  would  lie  from 
the  County  to  the  Superior  Court;  but 
from  an  interlocutory  order  which  does 
or  may  affect  the  merits  of  the  cause 
an  appeal  may  be  taken  from  the 
Court  of  Equity  to  the  Supreme  Court, 
and  the  question,  whether  one  of  law 
or  fact,  will  be  there  considered,  and 
either  reversed  or  affirmed.  In  every 
such  case,  it  will  be  found  that  the 
question,  though  called  discretionary. 


is  not  strictly  so,  but  is  one  which 
ought  to  be  decided  upon  authority  of 
established  principles,  or  by  the  settled 
course  and  practice  of  the  court."  Gra- 
ham V.  Skinner,  4  Jones  Eq.  (N.  Car.) 
94. 

On  appeal  from  a  superior  court  of 
law,  the  Supreme  Court  has  never  re- 
viewed the  exercise  of  a  purely  discre- 
tionary power  in  the  Superior  Court, 
but  has  been  confined  to  the  correction 
of  error  in  law.  But  the  Supreme 
Court  sustained  a  very  different  rela- 
tion to  the  Court  of  Equity  in  this  state ; 
and,  as  said  in  Graham  v.  Skinner,  4 
Jones  Eq.  (N.  Car.)  94,  causes  might 
be  removed  into  it  from  the  latter  to 
be  heard  for  the  first  time  upon  ques- 
tions of  fact  as  well  as  of  law;  and  in 
appeals  from  the  final  decrees  of  the 
courts  of  equity,  the  causes  were 
heard  in  the  Supreme  Court  in  the 
same  way.  The  Supreme  Court  had, 
therefore,  the  same  materials  for 
forming  a  correct  judgment  as  the 
Court  of  Equity  in  every  case  and  upon 
every  question,  whether  discretionary 
or  otherwise.  Hence  we  conceive 
that  every  order  of  the  Court  of  Equity 
by  which  the  rights  of  the  parties  may 
be  affected  may  be  reviewed  in  the 
Supreme  Court.  Long  v.  Holt,  68  N. 
Car.  53. 

2.  Georgia. — Salter  v.  Glenn,  42  Ga. 
78;  Taylor  v.  Central  R.,  etc.,  Co.,  79 
Ga.  334. 

lorva. — Ruble  v.  McDonald,  7  Iowa 
90;  Newell  V.  Sanford,  10  Iowa  396; 
Shepherd  v.  Brenton,  15  Iowa  84;  Me- 
han  V.  Chicago,  etc.,  R.  Co.,  55  Iowa 
305;  Conklin  w.  Dubuque,  54  Iowa  571; 
Phelps  V.  Hart,  15  Iowa  596;  Caffrey 
V.  Groome,  10  Iowa  548;  Alger  w.  Mer- 
ritt,  16  Iowa  121;  New  York  Piano- 
forte Co.  V.  Mueller.  38  Iowa  552; 
Stewart  v.  Dunlap,  61  Iowa  24S. 

Kentucky. — Ewing  v.  Price,  3  J.  J. 
Marsh.  (Ky.)  520. 

Michigan. — Brown  v.  Marshall,  47 
Mich.  576;  Hoffman  v.  Harrington,  44 
Mich.  183. 

Mississippi. — Dorr  v.  Watson,  28 
Miss.  383;  Smith  z*. Walsh,  63 Miss. 584. 
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must  rebut  it  by  showing  a  strong  and  clear  case  of  abuse  of 
power  to  his  prejudice,*  or  that  the  decision  below  rested  on  an 
erroneous  principle  of   law  not  vested  in  discretion.*     A  mere 


Ohio, — Morris  v.  Faurot,  21  Ohio  St. 
161. 

On  appeal  in  an  action  for  libel  it 
was  held  erroneous  to  permit  plain- 
tiff's counsel,  in  his  preliminary  state- 
ment of  his  case  to  the  jury,  to  read  at 
length  against  objections  other  publi- 
cations by  the  defendant  which  were 
not  otherwise  offered  as  evidence,  and 
which  were  not  relevant  or  admissible 
as  evidence,  the  court  saying:  "  The 
trial  judge  must  always  have  a  very 
large  discretion  in  controlling  and 
managing  the  routine  proceedings  at 
the  trial,  and  it  is  not  necessary  to 
specify  the  matters  to  which  such  dis- 
cretion extends.  It  applies  beyond 
doubt  to  the  addresses  of  counsel  as 
well  as  to  other  incidents.  But  it  must 
be  a  reasonable,  a  legal  discretion,  and 
whether  it  be  so  or  not  must  depend 
upon  the  nature  of  the  proceeding  on 
which  it  is  exercised,  the  way  it  is  ex- 
ercised, and  the  special  circumstances 
under  which  it  is  exercised.  It  can 
never  be  intended  that  a  trial  judge 
has  purposely  gone  astray  in  dealing 
with  matters  within  the  category  of 
discretionary  proceedings,  and  unless 
it  turn  out  that  he  has  not  merely  mis- 
stepped,  but  has  departed  widely  and 
injuriously,  an  appellate  court  will  not 
re-examine.  It  will  not  do  it  when 
there  is  no  better  reason  than  its  own 
opinion  that  the  course  actually  taken 
was  not  as  wise  or  sensible  or  or- 
derly as  another  would  have  been. 
For  example,  if  all  the  articles  allowed 
to  be  read  in  the  opening  statement 
had  been  afterwards  given  in  evidence, 
their  reading  in  the  opening,  however 
contrary  to  settled  practice,  might  not 
have  offered  anything  proper  for  con- 
sideration here.  Questions  concern- 
ing their  admissibility  would  fall  un- 
der another  head.  But  where  it  is 
manifest  the  trial  judge  has  fallen  into 
a  serious  mistake — one  likely  to  have 
hurt  a  party — an  error  mentioned  in 
the  books  as  an  abuse  of  discretion — 
this  court  is  bound  to  take  cognizance, 
or  disregard  its  constitutional  duty 
of  supervision.  It  is  a  chief  duty  of 
the  trial  judge  to  secure  fair  play  to 
litigants,  and  so  far  as  practicable  to 
shape  the  order  and  course  of  pro- 
ceedings in  such  a  way  that  neither 
party  will  be  put  to  a  disadvantage 
not  due  to  his  case  or  its  mode  of  man- 


agement by  his  counsel.  The  rules  of 
the  court,  and  what  is  called  the  course 
of  the  court,  have  their  origin  in  the 
purpose  to  secure  fairness  in  legal 
controversies,  and  the  order  of  busi- 
ness and  the  regulated  succession  of 
steps  and  trials  have  the  same  object. " 
Scripps  V.  Reilly,  35  Mich.  372.  See 
also,  touching  new  trials  for  abuses 
of  argument,  article  Arguments  of 
Counsel. 

1.  California. — Conlon  v.  Gardner 
(Cal.,  1893),  32  Pac.  Rep.  565;  Roland 
V.  Kreyenhagen,  18  Cal.  455;  Haight 
V.  Green,  19  Cal.  113;  Mulholland  v. 
Heyneman,  19  Cal.  605;  Barratt  v. 
Graham,  19  Cal.  632;  Woodward  v. 
Backus,  20  Cal.  137;  Howe  v.  Inde- 
pendence Consolidated  Gold,  etc., 
Min.  Co.,  29  Cal.  72. 

Florida. — Ballard  v.  State,  31  Fla. 
266;   Jenkins  v.  State,  31  Fla.  191. 

Georgia. — Steele  Lumber  Co.  v.  Law- 
rens  Lumber  Co.,  92  Ga.  446. 

Indiana. — Barner  v.  Bayless  (Ind., 
1893),  33  N.  E.  Rep.  907;  Lindley  v. 
Sullivan,  133  Ind.  588. 

Kansas. — Vaughn  v.  Hixon,  50  Kan. 

773- 

Kentucky. —  Harmon  v.  Kentucky 
Coal,  etc.,  Co.  (Ky.,  1893),  20  S.  W. 
Rep.  1054. 

Michigan. — Brown  v.  Marshall,  47 
Mich.  578. 

New  York. — Kelly  v.  New  York 
Cent.,  etc.,  R.  Co.  (Supreme  Ct.),  21 
N.  Y.  Supp.  190;  Hart  v.  Ogdensburg, 
etc.,  R.  Co.,  69  Hun  (N.  Y.)  497. 

Oregon. — Lovejoy  v.  Chapman,  23 
Oregon  571. 

Washington. — Carroll  v.  Centralia 
Water  Co.,  5  Wash.  613. 

United  States. — Girard  L.  Ins., etc., 
Co.  V.  Cooper,  51  Fed.  Rep.  332. 

Plain  Case  of  Abuse  Bequired. — An  ap- 
pellate tribunal  should  never  except 
in  a  plain  case  control  discretion  of 
this  character  in  matters  of  practice, 
as  it  has  not  the  opportunity  of  know- 
ing many  things  which  should  to  some 
extent  control  its  exercise,  and  which 
the  court  below,  in  which  the  case 
is  tried,  knows  necessarily.  Glad- 
den V.  State,  12  Fla.  562;  Matters  of 
New  York,  etc.,  R.  Co.,  98  N.  Y.  12; 
Cushman  v.  Brundrett,  50  N.  Y.  291; 
McKenna  v.  Bolger,  94  N.  Y.  641. 

2.  Mills  V.  Hildreth,  81  N.  Y.  91; 
Cole  V.  Malcolm,  66  N.  Y.  363;  Brooks 
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mistake  of  judgment,  or  a  difference  in  opinion  between  the  ap- 
pellate and  the  trial  court,  is  not  sufficient.* 

Imposition  of  Terms. — Where  a  matter  lies  in  discretion  the  imposi- 
tion of  terms  as  a  condition  of  granting  an  application  for  the 
favor  of  the  court  does  not  make  the  act  of  discretion  review- 
able.* 

XI.  Peestjmptions  on  Appeal— 1.  In  General. — The  general  as- 
sumption obtains  in  all  legal  proceedings  that  judicial  tribunals 
and    officials   act  according  to    law.^      On    appeal   accordingly 

Georgia. — Ronsheim  v.  Brimberry, 
89  Ga.  97;  Smith  v.  Wrightsville,  etc., 
R.  Co.  83  Ga.  671. 

Illinois. — Espen  v.  Hinchliffe,  131 
111.  468;  Rippentrop  v.  Doctor,  39  111. 
App.  120. 

Indiana. — Beavers  v.  State,  58  Ind. 
530;  Walls  V.  Anderson,  etc.,  R.  Co., 
6  Ind.  56;  Thames  Loan,  etc.,  Co.  v. 
Beville,  100 Ind.  309;  Justice  v.  Justice, 
115  Ind.  201;  Bristor  v.  Galvin,  62 
Ind.  352;  Brooks  v.  Allen,  62  Ind. 
401;  Young  V.  Dickey,  63  Ind. 
31;  Cline  V.  Lindsey,  no  Ind.  337; 
Taylor  v.  Birely,  130  Ind.  484;  Morn- 
ingstar  v.  Musser,  129  Ind.  470. 

Iowa. —  Worthington  v.  Olden,  31 
Iowa  419;  Calder  v.  Smalley,  66  Iowa 
219;  State  V.  Sanders,  30  Iowa  582; 
Brobst  V.  Thompson,  4  Greene  (Iowa) 
135;  Speers  v.  Fortner,  6  Iowa  553; 
Scofield  V.  Ford,  56  Iowa  370;  Bower 
V.  Webber,  69  Iowa  286;  State  v. 
Hopkins,  67  Iowa  285;  Holland  v. 
Union  County,  68  Iowa  56;  State  v. 
Henderson,  83  Iowa  749;  Fouts  v. 
Pierce,  64  Iowa  71. 

Louisiana.  —  State  v.  Thomas,  39 
La.  Ann.  318;  Bartoli  v.  Hugenard, 
39  La.  Ann.  412;  State  v.  Revells,  31 
La.  Ann.  387;  State  v.  Smith,  31  La. 
Ann.  406;  Davis  v.  Compton,  13  La. 
Ann.  396. 

Massachusetts. — Miller  v.  Shea,  150 
Mass.  283. 

Michigan.  —  Kermott  v.  Ayer,  II 
Mich.  181;  Farmers',  etc..  Bank  v. 
Troy  City  Bank,  i  Dougl.  (Mich.) 
457;  Jacobs  V.  Callaghan,  57  Mich.  11; 
Peabody  v.  McAvoy,  23  Mich.  526; 
Jennison  v.  Haire,  29  Mich.  207;  Gil- 
bert V.  American  Ins.  Co.,  30  Mich. 
400;  Atkinson  v.  Morse,  57  Mich.  276; 
Sherwood  v.  Landon,  57  Mich.  219. 

Minnesota.  —  State  v.  Hennepin 
County  Dist.  Ct.,  42  Minn.  40. 

Mississippi. — Wells  v.  Smith,  44 
Miss.  296;  Scott  V.  Porter,  44  Miss. 
364;  Smith  V.  Hurd,  8  Smed.  &•  M. 
(Miss.)  682;    Balfour  v.   Mitchell,  12 


V.  Mexican  Nat.  Constr.  Co.,  93  N.  Y. 
647;  Bate  V.  McDowell,  97  N.  Y.  646; 
Matter  of  Kings  County  El.  R.  Co.,  82 
N.  Y.  95;  Llamosas  v.  Llamosas,  62  N. 
Y.  618. 

1.  State  V.  Stout,  27  Ohio  L.  J.  225; 
Illinois  Cent.  R.  Co.  v.  Slater,  139  111, 
190;  Rosquist  V.  D.  M.  Gilmore  Furni- 
ture Co.,  50  Minn.  192;  Morse  v. 
Woodworth,  155  Mass.  233;  Wright  v. 
Reusens,  133  N.  Y.  298;  Liberty  v. 
Burns,  114  Mo.  426;  Wray  v.  Spence, 
145  Pa.  St.  399;  Van  Stone  v.  Still- 
well,  etc.,  Mfg.  Co.,  142  U.  S.  128; 
Burns  v.  Morrison,  36  W.  Va.  423; 
Peninsular  Land  Transp.,  etc.,  Co.  v. 
Franklin  Ins.  Co.,  35  W.  Va.  666. 

2.  St.  Lawrence  Wholesale  Grocery 
Co.  V.  Hotson  (Supreme  Ct.),  20  N. 
Y.  Supp.  908. 

3.  Alabama. — Duncan  v.  State,  88 
Ala.  34:  Gayle  v.  Cahawba,  etc.,  R. 
Co.,  8  Ala.  586;  Gumming  v.  Richards, 
32  Ala.  459;  Kirksey  v.  Hardaway,  41 
Ala.  330;  Beadle  v.  Davidson,  75  Ala. 
494;  Lake  v.  Gaines,  75  Ala.  143; 
Guilmartin  v.  Wood,  76  Ala.  204;  Hale 
V.  Vaughan,  73  Ala.  145;  Rodgers  v. 
Gaines,  73  Ala.  218;  Alexander  v. 
Alexander,  71  Ala.295;  Planters',  etc., 
Ins.  Co.  V.  Tunstall,  72  Ala.  142;  Col- 
lins V.  Loyal,  56  Ala.  403;  Wheeler  z/. 
Bullard,  6  Port.  (Ala.)  352;  Gilbert  v. 
Lane,  3  Port.  (Ala.)  267;  Hobson  v. 
Emanuel,  8  Port.  (Ala.)  442;  Beal 
V.  Suedicor,  8  Port.  (Ala.)  523;  Seals 
V.  Pheiffer,  84  Ala.  359;  Decatur 
Nashville  Imp.  Co.  v.  Cross,  97  Ala. 
524;  Watson  V.  Simmons,  91  Ala.  567. 

California. — Paige  v.  Roeding,  96 
Cal.  388;  Cockrill  v.  Clyma,  98  Cal. 
123;  Bacon  v.  Robson,  53  C1I.  399; 
Nevada  County,  etc.,  Canal  Co.  v. 
Kidd,  37  .Cal.  282;  Hastings  v.  Cun- 
ningham, 35  Cal.  549;  People  v.  For- 
restier  (Cal.,  1892),  29  Pac.  Rep.  646. 

Colorado.  —  Parker  v.  People,  13 
Colo.  155. 

Florida.— S2im%  v.  State,  18  Fla. 
552;  Baker  v.  Chatfield,  23  Fla.  540. 
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from  the  decision  of  an  inferior  judicial  tribunal  an  appellate 
court  will  presume  in  review  that  it  has  complied  with  all  the  re- 
quirements of  law,  and  that  its  determination  rested  on  facts  suf- 
ficient to  sustain  them.* 


Smed.  &  M.  (Miss.)  629;  Henderson  v. 
Guyot,  6  Smed.  &  M.  (Miss.)  209;  An- 
derson V.  Williams,  24  Miss.  684;  Ste- 
vens V.  Mangum,  27  Miss.  481;  Lee 
V.  Bennett,  31  Miss.  119;  Olive  v. 
Walton,  33  Miss.  103;  Dyson  v.  State, 
26  Miss.  362. 

Missouri.  —  State  v.  Harkins,  100 
Mo.  666;  Goode  v.  Crow,  51  Mo.  212; 
State  V.  Sullivan  County  Ct.,  51  Mo. 
522;  Lewis  V.  Whitten,  112  Mo.  318; 
Cape  Griadeau  v.  Burrough,  112  Mo. 
559;  State  V.  Cross,  27  Mo.  332;  State 
V.  Matthews,  20  Mo.  55. 

Montana. — Boardman  v.  Thompson, 
3  Mont.  387;  Mason  v.  Germaine,  i 
Mont.  270;  Rooney  v.  Tong,  4  Mont. 

597- 

Nebraska. — Roehl  v.  Roehl,  15  Neb. 
655;  Bedford  v.  Ruby,  17  Neb.  97; 
Saxon  V.  Cain,  19  Neb.  488;  Aspinwall 
V.  Sabin,  22  Neb.  73. 

New  Mexico. — U.  S.  v.  DeAmador 
(N.  Mex.,  1891),  27  Pac.  Rep.  488; 
Territory  v.  Webb,  2  N.  Mex.  147; 
Territory  v,  Yarberry,  2  N.  Mex. 
458. 

New  York. — Sing  Sing  Nat.  Bank  v. 
Chalmers,  120  N.  Y.  658;  Prentiss  v. 
Weatherly,  68  Hun  (N.  Y.)  114;  Mat- 
ter of  Vandewater,  115  N.  Y.  669; 
Schermerhorn  v.  Mount  McGregor  R. 
Co.,  69  Hun(N.  Y.)5i2. 

Texas. — Tomlin  v.  State,  25  Tex. 
App.  676. 

Vermont. — Potter  v.  Thompson,  64 
Vt.  427. 

Washinf^ton. —  Elma  v.  Carney,  4 
Wash.  419;  Doyle  v.  McLeod,4  Wash. 
732. 

United  States. — Cheney  v.  Bacon,  49 
Fed.  Rep.  305;  Red  River  Cattle  Co. 
V.  Sully,  144  U.  S.  209;  O'Dowd  v. 
Russell,  14  Wall.  (U.  S.)  402;  St. 
Louis,  etc.,  R.  Co.  v.  Graham,  56 
Fed.  Rep.  258;  Glenn  v.  Liggett,  135 
U.  S.  533- 

Official  Acts  Beg^larly  Performed. — 
It  will  be  presumed  that  the  trial 
court  and  its  officials  regularly  per- 
formed all  formal  acts  required  for  a 
legal  trial  of  the  cause  and  the  valid- 
ity of  the  judgment  rendered.  State 
V.  Ball,  30  W.  Va.  382;  Brownlee  v. 
Davidson,  29  Neb.  785;  Hausen  v. 
Bergguist,    9    Neb.    269;    O'Brien   v. 


State,  125  Ind.  38;  Leslie  v.  State,  83 
Ind.  180;  App  V.  State,  90  Ind.  73; 
Bright  V.  State,  90  Ind.  343;  Duncan 
V.  State,  84  Ind.  204;  Kittle  v.  Belle- 
garde,  86  Cal.  556. 

1.  Alabama. — Walker  z*.  State,  91  Ala. 
76;  Lehman  v.  Comer,  89  Ala.  579; 
McReynolds  v.  Jones,  30  Ala.  loi; 
Patton  V.  Hayter,  15  Ala.  18;  Donnell 
V.  Jones,  17  Ala.  689;  Henderson  v. 
Renfro,  31  Ala.  loi;  Bumpass  v. 
Webb,  3  Ala.  log;  Wilson  v.  Wilson, 
18  Ala.  176;  Phillips  v.  Peteet,  35 
Ala.  696;  Jones  v.  Jones,  42  Ala.  218; 
Duckworth  v.  Butler,  31  Ala.  164;' 
Taylor  v.  Kelly,  31  Ala.  59;  Lyon  v. 
Odom,  31  Ala.  234;  Forrester  v.  For- 
rester, 40  Ala.  557;  GriflSn  v.  Bland, 
43  Ala.  542;  King  v.  Crocheron,  14 
Ala.  822;  Knapp  v.  McBride,  7  Ala. 
19;  Greene  v.  Tims,  16  Ala.  541;  Ware 
V.  Dudley,  16  Ala.  742;  McGehee  v. 
Hansell,  13  Ala.  17;  Breden  v.  State, 
88  Ala.  20;  Goodyear  Rubber  Co.  v. 
Scott  Co.  (Ala.,  1892),  II  So.  Rep.  370; 
Walker  v.  Smith,  28  Ala.  569. 

Arkansas. — Everetts  v.  Clements,  9 
Ark.  480;  Bankhead  v.  Hubbard,  14 
Ark.  298;  Taylor  v.  Spears,  8  Ark.  429; 
Trapnall  v.  State  Bank,  18  Ark.  53; 
Bellows  V.  Cheek,  20  Ark.  42;  State 
V.  Wallis,  57  Ark.  64;  Farrelly  v. 
Cross,  ID  Ark.  197. 

California. — Crane  v.  Barnard  (Cal., 
1892),  30  Pac.  Rep.  193;  People  v. 
Fowler,  88  Cal.  137;  Parker  v.  Alt- 
schul,  60  Cal.  380;  Batchelder  v. 
Baker,  79  Cal.  267;  Livermore  v. 
Webb,  56  Cal.  491;  Monterey  County 
V.  Cushing,  83  Cal.  509;  Crim  v. 
Kessing,  89  Cal.  484;  Drake  v.  Duve- 
nick,  45  Cal.  455;  Crane  v.  Brannan, 
3  Cal.  192;  Ford  v.  Holton,  5  Cal.  319; 
De  Johnson  v.  Sepulbeda,  5  Cal.  149; 
People  V.  Chung  Lit.,  17  Cal.  320; 
People  V.  Connor,  17  Cal.  354;  Doane 
V.  Houghton,  75  Cal.  360;  Broder  v. 
Conklin,  98  Cal.  360;  Sichler  v.  Look, 
93  Cal.  600;  Jessup  v.  King,  4  Cal. 
331;  Seaver  v.  Cay,  9  Cal.  564;  Mc- 
Croskey  v.  Ladd,  96  Cal.  455;  Jones 
V.  Snow,  64  Cal.  456;  People  v.  Ah 
Lee  Doon,  97  Cal.  171;  Stockton  Sav. 
Bank  v.  Staples,  98  Cal.  189;  Lyons 
V.  Roach,  84  Cal.  27;  People  v.  Cline, 
83   Cal.    374;     Belt  V.    Davis,   i   Cal. 
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134;  Shepherd  v.  Jones,  71  Cal.  223; 
People  V.  Huff,  72  Cal.  117;  People 
V.  Leong  Sing,  77  Cal.  117;  Grewell 
V.  Henderson,  7  Cal.  290;  hi  re  Kreiss 
(Cal.,  1892),  28  Pac.  Rep.  806. 

Colorado.  —  Parkison  v.  Boddiker,  10 
Colo.  503;  Martin  v.  Force,  3  Colo. 
199;  Evans  v.  Young,  10  Colo.  316; 
Empire  Land,  etc.,  Co.  v.  Engley,  14 
Colo.  289. 

Florida. — Brown  v.  Harley,  2  Fla. 
159;  Mountains  7/.  Roche,  13  Fla.  581; 
Burk  V.  Clark,  8  Fla.  g;  Livingston  v. 
Cooper,  22  Fla.  292. 

Georgia. — Doe  v.  Peeples,  i  Ga.  i; 
Franklin  z*.  Madden,  77  Ga.  487;  Chat- 
tanooga, etc.,  R.  Co.  V.  Jackson,  86 
Ga.  696;  Lester  v.  Georgia,  etc.,  R. 
Co.,  90  Ga.  802;  Chattanooga,  etc.,  R. 
Co.  V.  Huggins,  89  Ga.  494. 

Illinois. — Seavey  v.  Seavey,  30  111. 
App.  639;  Patterson  v.  Folsom,  30  111. 
App.  437;  Douglas  V.  Matson,  35  111. 
App.  539;  Espen  v.  Hinchliffe,  131  111. 
470;  Riely  v.  Barton,  32  111.  App.  524; 
Montgomery  v.  Black,  124  111.  62; 
Brownell  v.  Welch,  91  111.  523;  Com- 
mercial Nat.  Bank  v.  Proctor,  98  111. 
558;  Smith  V.  Gilman,  38  111.  App.  393; 
Linck  z/.  Litchfield,  141  111.  469;  Pearce 
V.  Hyde  Park,  126  111.  287;  Hansen  v. 
Hale,  44  111.  App.  474;  Baldwin  v. 
Radcliff,  125  111.  376;  Rice  v.  Hatha- 
way, 18  111.  548;  Mutual  Accident 
Assoc.  V.  Tuggle,  39  111.  App.  509; 
Mason  v.  Blair,  35  111.  194;  Holloway 
V.  Freeman,  22  111.  197;  Ryan  v.  San- 
ford,  25  111.  App.  571;  Mattson  v. 
Borgeson,  24  111.  App.  79;  Links  v. 
Mayer,  22  111.  App.  489;  Gordon  v. 
Gordon,  25  111.  App.  310;  Rohrheimer 
V.  Eagle,  30  111.  App.  498;  Lambert  v. 
Hyers,  22  111.  App.  616;  Jasper  v. 
Schlesinger,  22  111.  App.  637;  Welch 
V.  Wallace,  8  111.  490;  Garrity  v.  Ham- 
burger Co.  (111.,   1891),  28  N.  E.  Rep. 

743- 

Indiana. — Laverty  v.  State,  109  Ind. 
217;  Becknell  v.  Becknell,  no  Ind.  42; 
Johns  V.  State,  104  Ind.  557;  Graves  v. 
Duckwall,  103  Ind.  560;  Unruh  v. 
State,  105  Ind.  117;  Louisville,  etc., 
R.  Co.  V.  Jones,  108  Ind.  551;  Koile 
V.  Ellis,  16  Ind.  301;  Hyatt  v.  Kirk,  8 
Ind.  178;  Rooker  v.  Wise,  14  Ind.  276; 
Hedley  v.  Franklin  County,  4  Blackf. 
(Ind.)  116;  Hanes  v.  Worthington,  14 
Ind.  320;  Hawkins  v.  Heinzman,  126 
Ind.  551;  O'Brien  v.  State,  125  Ind. 
38;  Louisville,  etc.,  R.  Co.  v.  Green, 
120  Ind.  367;  Amory  v.  Reilly,  9  Ind. 
490;   Byers  v.  Davis,  3  Ind.  App.  387; 


Conklin  v.  Fishnell,  12  Ind.  394; 
Kraus  v.  Montgomery,  114  Ind.  103; 
Littleton  v.  Smith,  119  Ind.  230;  Mc- 
Cray  v.  Humes,  116  Ind.  103;  Patter- 
son V.  Stair,  26  Ind.  137;  Hartlep  v. 
Cole,  120  Ind.  247;  Pemberton  &.  John- 
son, 113  Ind.  538. 

Iowa. — Johnson  v.  Mantz,  69  Iowa 
710;  Bower  v.  Webber,  69  Iowa  286; 
Hunt  V.  Higman,  70  Iowa  406;  Shields 
V.  Guffey,  9  Iowa  322;  State  v.  Quick, 
10  Iowa  451;  Suiter  v.  Turner,  10 
Iowa  517;  Piles  v.  Hughes,  10  Iowa 
579;  Butt  V.  Tuthill,  10  Iowa  585; 
Wisner  v.  Brady,  11  Iowa  248;  Sigler 
z/.  Woods,  I  Iowa  177;  State  v.  Strong, 

6  Iowa  72;  McClure  v.  Bates,  12  Iowa 
77;  David  V.  Leslie,  14  Iowa  84;  State 
V.  Dixon,  3  Iowa  416;  Semple  v.  Lee, 
13  Iowa  304;  Lowen  v.  Grossman,  8 
Iowa  325;  Garner  v.  Pomroy,  11  Iowa 
149;  Hefferman  v.  Burt,  7  Iowa  320; 
Parker  v.  Slaughter.  23  Iowa  125; 
Robbins  v.  Neal,  10  Iowa  560;  State  v. 
Mosher,  78  Iowa  321;  Kavaleir  v. 
Machula,  77  Iowa  121. 

Kansas. — Douglass  v.  Hannon,  45 
Kan.  732;  Head  v.  Daniels,  38  Kan.  i; 
McCormick  v.  Holmes,  41  Kan.  265; 
Eskridge  v.  Lewis  (Kan.,  1893),  32 
Pac.  Rep.  1104;  Great  Spirit  Springs 
Co.  V.  Chicago  Lumber  Co.,  47  Kan. 
672;  Ford  V.  Pearson,  37  Kan.  554; 
Beanbien  v.  Hindman,  37  Kan.  228. 

Kentucky. — Grigsby  v.  Cocke,  85 
Ky.  314;  Simmons  v.  Com.  (Ky., 
1892),  18  S.  W.  Rep.  534;  Brassfield  v. 
Burgess  (Ky.,  1888),  10  S.  W.  Rep. 
122;  West  V.  Com.  (Ky.,  1892),  20  S. 
W.  Rep.  219;  Brown  v.  Home,  etc., 
Assoc.  (Ky.,  1890),  13  S.  W.  Rep. 
1085;  Noble  V.  Com.  (Ky.,  1890),  13  S. 
W.  Rep.  429. 

Louisiana. — Miller  v.  Whittier,  6 
La.  72;  Landry  v.   Jefferson   College, 

7  Rob.  (La.)  179;  Le  Blanc  v.  Pittman, 

16  La.  Ann.  430;  Marks  v.  Stein,  11 
La.  Ann.  509;  Gasquet  v.  City  School 
Directors,  45  La.  Ann.  342;  State  v. 
Peterson,  41  La.  Ann.  85;  Bloom  v. 
Martin,  20  La.  Ann.  256;  Pilcher's 
Succession,  39  La.  Ann.  362;  Miller  ». 
Cappel,  39  La.  Ann.  881. 

Maine. — Trafton  v.  Hill,  80  Me.  503; 
Durell  V.  Gibson  (Me.,  1887),  9  Atl. 
Rep.  353;  Webb  v.  Fuller  (Me.,  1888), 
12  Atl.  Rep.  731. 

Maryland. — Rigden  v.  Martin,  6 
Har.  &  J.  (Md.)  403;  Gardiner  v. 
Miles,  5  Gill  (Md.)  94;  Calvert  v. 
Coxe,  I  Gill  (Md.)95;  Cherry  v.  Baker, 

17  Md.  75;  Lefever  v.   Lefever,  6  Md. 
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The  burden  rests  upon  the  appellant  to  rebut  this  presumption 


472;  M'Mecken  v.    Baltimore,  2  Har. 

&  J.  (Md.)4i- 

Massachusetts. — Com.  v.  Ward,  157 
Mass.  482;  Com.  v.  Ferry,  146  Mass. 
203. 

Michigan. — Achey  v.  Hull,  7  Mich. 
423;  Hill  V.  Robbins,  22  Mich;  475; 
Manning  v.  Bresnahan,  63  Mich,  584; 
Duflo  V.  Juif.  63  Mich.  513;  Walters  v. 
Teflft,  57  Mich.  390;  People  v.  Hurphy, 
56  Mich.  546;  Huff  V.  Hall,  56  Mich. 
456;  People  V.  Scott,  56  Mich.  154; 
Kline  v.  Kline,  49  Mich.  419;  Brown 
V,  Haak,  48  Mich.  229;  Howard  v. 
Patrick,  43  Mich.  121;  Maillett  v. 
People,  42  Mich.  262;  Hurd  v.  New- 
ton, 36  Mich.  35;  Turner  v.  People,  33 
Mich.  363;  Brown  v.  People,  29  Mich. 
232;  People  V.  Jones,  24  Mich.  215; 
Glover  v.  Alcott,  11  Mich.  470;  Sallee 
V.  Ireland,  9  Mich.  154;  Stevens  v. 
Rose,  69  Mich.  259;  Cart  v.  McCarthy, 
69  Mich.  258;  Longyear  v.  Aplin,  72 
Mich.  415. 

Minnesota. — Graves  v.  American 
Live  Stock  Ins.  Co.,  46  Minn.  130; 
Dougan  v.  Turner,  51  Minn.  330;  Dorr 
V.  McDonald,  43  Minn.  458. 

Mississippi. — Duncan  z/.ScottCounty, 
64  Miss.  38;  Cummings  v.  Johnson,  65 
Miss.  342. 

Missouri. — Shockley  v.  Fisher,  21 
Mo.  App.  551;  Wood  V.  Land,  22  Mo. 
App.  425;  Steel  V.  McCutchen,  5  Mo. 
522;  State  V.  Jackson,  106  Mo.  174; 
State  V.  Orricic,  106  Mo.  iii;  Greene 
County  V.  Wilhite,  35  Mo.  App.  39; 
State  V.  Crawford,  99  Mo.  App.  74; 
State  7/.  Wilson,  39  Mo.  App.  187; 
State  V.  Riley,  34  Mo.  App.  426. 

Montana. — State  v.  Ryan,  12  Mont. 
297;  Mayger  v.  Cruse,  5  Mont.  485. 

Nebraska. — Brown  v.  Williams,  34 
Neb.  376;  Brownlee  v.  Davidson,  28 
Neb.  785;  Reed  v.  Bagley,  24  Neb.  332. 

Nevada. — Thompson  v.  Reno  Sav. 
Bank,  19  Nev.  293;  Patchen  v.  Keeley, 
19  Nev.  404;  Jones  v.  Adams,  19  Nev. 
78;  Nosier  v.  Haynes,  2  Nev.  53. 

New  Jersey. — Gulick  v.  Loder,  15  N. 
J.  L.  416. 

New  York. — Knight  v.  Willson  (Su- 
preme Ct.),  9  N.  Y.  Supp.  20;  Gibbons 
%'.  Van  Alstyne  (Supreme  Ct.),  9  N.  Y. 
Supp.  156;  Williamson  v.  Field,  2 
Barb.  Ch.  (N.  Y.)  281;  Schwartz  v. 
Linington  (Supreme  Ct.),  18  N.  Y, 
Supp.  879;  Jackson  v.  Smith,  16  Abb. 
Pr.  (N.  Y.  C.  PI.)  201;  Lewis  v. 
Graham,  16  Abb.  Pr.  (N.  Y.  Supreme 


Ct.)  126;  Leighton  v.  Wood,  12  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  177;  Taylor 
V.  Carpenter,  2  Sandf.  Ch.  (N.  Y.) 
603. 

North  Carolina. — Jones  v.  Palmer,  83 
N.  Car.  303;  Cowles  v.  Richmond, 
etc.,  R.  Co.,  84  N.  Car.  309;  Chasteen  v. 
Martin,  84  N.  Car.  391 ;  State  v.  Craige, 

89  N.  Car.  475;  Honeycut  v.  Angel,  4 
Dev.  &  B.  (N.  Car.)  306;  Wood  v. 
Sugg,  91  N.  Car.  93;  Wade  v.  Dick,  i 
Ired.  Eq.  (N.  Car.)  313;  Lyle  v.  Siler, 
103  N.  Car.  2bi;  State  v.  Wilkerson, 
103  N.  Car.  337;  Greer  v.  Herren,  99 
N.  Car.  492;  Den  v.  Graham,  i  Dev.  & 
B.  (N.  Car.)  76;  Pickett  v.  Pickett,  3 
Dev.  (N.  Car.)  6;  Brooks  v.  Ross,  2 
Dev.  &  B.  (N,  Car.)  484;  Mayo  v. 
Leggett,  96  N.  Car.  237;  Ware  v.  Nis- 
bet,  92  N.   Car.   202;  Currie  v.  Clark, 

90  N.  Car.  17;  McDaniel  v.  King,  89 
N.  Car.  29;  State  v.  Miller,  94  N.  Car. 
902;  State  V.  Gay,  94  N.  Car.  822; 
Morisey  v.  Swinson,  104  N.  Car.  555; 
Reucher  v.  Anderson,  95  N.  Car.  208. 

North  Dakota. — Gould  v.  Duluth, 
etc.,  Elevator  Co.  (N.  Dak.,  1893),  54 
N.  W.  Rep.  316;  Garr  v.  Spalding 
(N.  Dak.,  1892),  51  N.  W.  Rep.  867. 

Ohio. — Wilson  v.  Giddings,  28  Ohio 
St.  554;  Cincinnati  Hotel  Co.  v.  Cen- 
tral Trust,  etc.,  Co.,  25  Ohio  L.  J.  375; 
Cook  V.  Dinsmore,  5  Ohio  Cir.  Ct. 
Rep.  385. 

Pennsylvania. — Gram's  Appeal,  4 
Watts  (Pa.)  43;  Windsor  Township 
Case,  9  Watts  (Pa.)  248;  Cromelieu  v. 
Brink,  29  Pa.  St.  522;  Steele  v.  Her- 
rington,  i  Grant's  Cas.  (Pa.)  442;  Mc- 
Henry  v.  Burnett,  i  Phila.  (Pa.)  297; 
Vensel  v.  Coiner,  31  Leg.  Int.  (Pa.) 
373;  Ripple  V.  Ripple,  i  Rawle  (Pa.) 
386;  Shaw  V.  Boyd,  12  Pa.  St.  215; 
Ohio  V.  Hinchman,  27  Pa.  St.  479: 
Fowler  v.  Jenkins,  28  Pa.  St.  176; 
Fritz  V.  Evans,  13  S.  &  R.  (Pa.)  9;  Fit- 
ler  V.  Patton,  8  W,  &  S.  (Pa.)  455; 
Sidney  School  Furniture  Co.  v.  War- 
saw School  Dist.,  130  Pa.  St.  76;  In 
re  Pottstown,  117  Pa.  St.  538. 

Rhode  Island. — Bosworth  v.  Provi- 
dence, 17  R.  I.  58. 

South  Carolina. — State  v.  Wyse,  33 
S.  Car.  582;  State  v.  McGraw,  35  S. 
Car.  283,  State  v.  Brown,  33  S.  Car. 
151;  Magruder  v.  Clayton,  29  S.  Car. 
457- 

South  Dakota. — Cahn  v.  Farmers', 
etc..  Bank,  i  S.  Dak.  237;  Meyers  v. 
Mitchell,  I  S.  Dak.  249. 
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of  regularity.*     He  must  show  clearly  and  affirmatively  from  the 
record  itself  facts  constituting  error  in  the  proceeding  below,*   A 


Texas. — Craig  v.  Marx,  65  Tex.  649; 
Pridgin  v.  Strickland,  8  Tex.  427; 
Rogers  v.  Gould,  20  Tex.  437;  Mis- 
souri Pac.  R.  Co.  V.  Smith,  84  Tex. 
348;  Peabody  v.  Buentillo,  18  Tex. 
313;  Fernandez  v.  Casey,  77  Tex.  452; 
Giebel  v.  State,  28  Tex.  App.  157. 

Vermont.  —  Poultney  v.  Glover,  23 
Vt.  328;  Bradley  v.  Pratt,  23  Vt.  378; 
Green  v.  Donaldson,  16  Vt.  162;  Oaks 
V.  Oaks,  27  Vt.  410;  Beard  v.  Murphy, 
37  Vt.  gg;  Moulthrop  v.  School  Dist., 
5g  Vt.  381. 

Virginia. — Robinson  v.  Com.,  88 
Va.  goo;  McArter  v.  Grigsby,  84  Va. 
I5g;  Cooper  v.  Hepburn,  15  Gratt. 
(Va.)  551;    Wright   v.   Smith,   81    Va. 

777- 

Washington. — Way  v.  Territory,  i 
Wash.  415. 

West  Virginia. — State  v.  Ball,  30 
W.  Va.  382. 

Wiscottsin.  —  Kelley  v.  Fond  du 
Lac,  36  Wis.  307;  Dinsmore  v.  Smith, 

17  Wis.  20;  Duncan  v.  Erickerson,  82 
Wis.  128;  Murray  v.  Scribner,  74  Wis. 
602;  Reed  v.  Wilson,  75  Wis.  3g. 

United  States. — Prince  v.  Towns,  33 
Fed.  Rep.  161;  Colorado  Cent.  Consol. 
Min.  Co.  V.  Turck,  54  Fed.  Rep.  262; 
Fowler  v.  Equitable  Trust  Co.,  141  U. 
S.  384. 

1.  Spinney  v.  Bowman  (Me.,  1887), 
10  Atl.  Rep.  252;  Augusta,  etc.,  R. 
Co.  V.  McElmurry,  24  Ga.  75;  Heard 
V.  McKee,  26  Ga.  332;  Herriter  v. 
Porter,  23  Cal.  385;  Todd  v.  Winants, 
36  Cal.  129;  Grant  v.  Morse,  22  N.  Y. 
323;  Mead  v.  Bunn,  32  N.  Y.  275; 
State  V.  Hughes,  4  Iowa  554;  Wall  v. 
Heinson,  i  Ired.  (N.  Car.)  276;  Good- 
man V.  Minear  Min.,  etc.,  Co.,  i  Idaho 
134;  Reese  v.  Beck,  9  Ind.  238. 

2.  Alabama. — King  v.  Crocheron,  14 
Ala.  822;  Schooner  Southron  v. 
O'Riley,  21  Ala.  228:  Brazier  v.  Burt, 

18  Ala.  201;  Knapp  v.  McBride,  7  Ala. 
ig;  Stone  v.  Stone,  i  Ala.  582. 

California. — Thompson  v.  Monrow, 
2  Cal.  gg;  Bartlett  v.  Hogden,  3  Cal. 
55;  White  V.  Abernaty,  3  Cal.  426; 
Ford  V.  Holton,  5  Cal.  319;  People  v. 
Johnson,  88  Cal.  175;  People  v.  Huff, 
72  Cal.  117;  People  v.  Leong  Sing,  77 
Cal.  117;  People  v.  Cline,  83  Cal.  374; 
Waldie  v.  Doll,  29  Cal.  555. 

Connecticut.  —  Hoey  v.  Hoey,  36 
Conn.  392. 

Illinois. — Bishop   v.   Morris,  22   111. 


App.   564;  Treadwell  v.   McEwen,  23 
111.    App.    Ill;   Shaw   v.  Wayman,   23 
111.  App.  363;  Boone  v.  Clarke,  23  111.       j, 
App.  5g7;  Stein  v.  Abell,  24  111.  App.       II 
126;    Dunham  v.    Laflin,   24   111.   App.        tT 
146;    Anderson  v.   Henderson,  25  111. 
App.   7g;  Travers  v.   Leopold,   25  111. 
App.   238;   Davies  v.    Phillips,  27  111. 
App.   387;    Glancy   v.    Elliott,   14   111. 

456. 

Indiana. — Fecheimerz/.  Hays,  11  Ind. 
478;  Round  V.  State,  14  Ind.  493;  Car- 
nahan  v.  Chenowerth,  i  Ind.  App. 
178;  Rogers  v.  Leyden,  127  Ind.  50. 

Iowa. — Jewett  v.  Miller,  12  Iowa  85; 
State  V.  Sampson,  7g  Iowa  763;  State 
V.  Murphy,  7g  Iowa  764;  State  v. 
Simpson,  7g  Iowa  766. 

Maryland. — Maccubbin  v.  Cromwell, 
2  Har.  &  G.  (Md.)  443;  Clemens  v. 
Baltimore,  16  Md.  208;  Alexander  v. 
Webster,  6  Md.  35g;  Ringgold  v. 
Ringgold,  I  Har.  &  G.  (Md.)  11. 

Michigan.  —  Walters  v.  Tefft,  57 
Mich.  3go;  Somerville  v.  Richards,  37 
Mich.  2gg. 

Missouri. — State  v.  Sullivan,  ig  Mo. 
App.  48;  Sloan  v.  Wilkerson,  21  Mo. 
App.  562;  Guinn  v.  Boas,  31  Mo.  App. 
131;  Vaughan  v.  Kansas  City,  etc.,  R. 
Co.,  34  Mo.  App.  141;  Walter  v.  Cath- 
cart,  18  Mo.  256;  State  v.  Felps,  16 
Mo.  384;  Crowley  v.  Gossett,  32  Mo. 
App.  17. 

New  Jersey. — State  v.  Freeh,  51  N. 
J.  L.  501. 

South  Carolina.  —  Coburn  v.  Mag- 
wood,  Riley  Eq.  (S.  Car.)  187. 

Vermont. — Spaulding  v.  Warner,  57 
Vt.  654;  State  V.  Nulty,  57  Vt.  543; 
Partch  V.  Spooner,  57  Vt.  583;  Raw- 
son  V.  Prior,  57  Vt.  612;  State  v. 
Thornton,  56  Vt.  35;  Brownell  v. 
Troy,  etc.,  R.  Co.,  55  Vt.  218;  Arm- 
strong V.  Noble,  55  Vt.  428;  Burton  v. 
Barlow.  55  Vt.  434;  Lillie  v.  Lillie,  55 
Vt.  470;  Fames  v.  Brattleboro,  55  Vt. 
471;  Melendy  v.  Spaulding,  54  Vt.  517; 
Rogers  v.  Swanton,  54  Vt.  585;  Weeks 
V.  Lyndon,  54  Vt.  638. 

The  appellant  must  affirmatively 
state  enough  to  show  error  clearly, 
either  by  stating  definite  law  points 
decided  or  the  entire  testimony.  Rich- 
ardson V.  Denison.  i  Aik.  (Vt.)  210; 
Eaton  V.  Houghton,  i  Aik.  (Vt.)  380; 
Adams  v.  Ellis,  i  Aik.  (Vt.)  24;  Stearns 
V.  Warner,  2  Aik.  (Vt.)  26;  Green  v 
Donaldson,  16  Vt.  162. 
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mere  suspicion  or  color  of  error  is  not  sufficient,*  but  every  reason- 
able intendment  establishing  the  regularity  of  the  decision  ren- 
dered must  be  removed,*  as  all  doubtful  interpretations  will  be 
resolved  in  favor  of  the  validity  of  the  action  of  the  trial  court.^ 

a.  Omissions  in  Record. — It  follows  that  all  the  facts  and 
circumstances  upon  which  the  claim  of  error  rests  must  be  fully 
presented  by  the  record.  Where  a  material  fact  or  circumstance 
essential  to  establish  the  error  is  omitted,  the  presumption  on 
appeal  is  that  it  would  have  sustained  the  decision  objected  to  if 
included.*     As  the  appellate  court  proceeds  on  the  record,  such 


Wisconsin. — Heald  v.  Wells,  7  Wis. 
149. 

1.  Doe  V.  Peeples,  i  Ga.  i. 

It  is  not  suflScient  for  the  appellant 
to  show  that  the  judgment  of  the 
court  below  might  have  been  incor- 
rect. White  V.  Abernathy,  3  Cal.  426; 
Mackemer  v,  Benner,  i  Greene 
(Iowa)  157;  McCue  v.  Napello  County, 
56  Iowa  698;  Hooker  v.  Wittenberg 
College,  2  Cine.  Super.  Ct.  Rep. 
(Ohio)  353. 

2.  Bishop  V.  Morris,  22  111.  App. 
564;  Snow  V.  Nowlin,  43  Mich.  383; 
Linn  v.  Gilman,  46  Mich.  628;  Devlin 
V.  Greenwich  Sav.  Bank,  125  N.  Y. 
756;  Hoey  V.  Hoey,  36  Conn.  392; 
Augusta,  etc.,  R.  Co.  v.  McElmurry, 
24  Ga.  75. 

3.  Alabama. — McReynolds  v.  Jones, 
30  Ala.  loi;  Patton  v.  Hayter,  15  Ala. 
18;  Donnell  v.  Jones,  17  Ala.  689. 

Iowa.  —  Mackemer  v.  Benner,  i 
Greene  (Iowa)  157;  Ward  v.  Cockran, 
36  Iowa  432;  Johnson  v.  Mantz,  69 
Iowa  710;  Stone  v.  Hawkeye  Ins.  Co., 
68  Iowa  739. 

Mississippi. — Balfour  v.  Mitchell,  12 
Smed.  &  M.  (Miss.)  629;  Robinson  v. 
Francis,  7  How.  (Miss.)  458. 

Missouri.  —  State  v.  Cunningham, 
100  Mo.  382;  Zervis  v.  Unnerstall,  29 
Mo.  App.  474. 

New  York. — Devlin  v.  Greenwich 
Sav.  Bank,  125  N.  Y.  756:  Jenks  v. 
Smith,  I  N.  Y.  90;  Crooke  v.  Mali,  11 
Barb.  (N.  Y.)  205. 

Wisconsin. — Eaton  v.  Lyman,  33 
Wis.  34. 

Inconsistent  Grounds.  —  So  where  a 
record  presents  several  inconsistent 
grounds  upon  which  a  ruling  purports 
to  be  based,  it  will  be  presumed  that 
it  was  based  on  the  ground  which  up- 
holds it.  Worthington  v.  Olden,  31 
Iowa  419. 

Requisites  to  Beverse. — Unless,  there- 
fore, the  record   on   appeal   presents 


facts  which  are  not  consistent  with 
the  presumption  that  the  proceedings 
appealed  from  were  regular,  and 
which  affirmatively  constitute  error, 
the  judgment  will  be  affirmed  by  the 
appellate  court.  Leland  v.  Central 
Nat.  Bank,  140  U.  S.  687;  Cotzhausen 
V.  Kerting,  140  U.  S.  678;  State  v. 
Harben,  105  Mo.  603;  Shipley  v.  Bol- 
ivar, 42  Mo.  App.  401;  People  v. 
Slocum,  125  N.  Y.  716;  Roe  v.  Sennett 
(Ky.,  1891),  17  S.  W.  Rep.  127. 

4.  Alabama.  —  Alexander  v.  Alex- 
ander, 71  Ala.  295;  Montgomery,  etc., 
R.  Co.  V.  Kolb,  73  Ala.  405;  Goley 
V.  State,  87  Ala.  57. 

Illinois. — Miller  v.  Glass,  118  111. 
443;  Matson  v.  Davies,  35  111.  App. 
78. 

Indiana. — Mattinger  v.  Lake  Shore, 
etc.,  R.  Co.,  117  Ind.  137;  Kleyla  v. 
State,  112  Ind.  146. 

Missouri. —  Bauer  v.  Cabanne,  li 
Mo.  App.  114;  VanEvcry  v.  Flanders, 
17  Mo.  App.  240. 

Oregon.  —  Woods  v.  Courtney,  16 
Oregon  121;  Tucker  w.  Salem  Flouring 
Mills  Co.,  13  Oregon  28;  Danvers  v. 
Durkin,  14  Oregon  37. 

Silence  of  the  Becord  as  to  the  ex- 
istence of  a  state  of  facts  affords  no 
presumption  that  they  do  not  exist,  in 
the  absence  of  any  showing  of  facts. 
It  will  be  presumed  on  appeal  that  the 
judgment  is  in  accordance  with  the 
facts.  Bauer  f.  Cabanne,  II  Mo.  App. 
114;  VanEvery  v.  Flanders,  17  Mo. 
App.  240. 

Extent  of  Principle. — The  presump- 
tion of  regularity  extends  not  only  to 
facts  as  to  which  the  record  is  silent, 
but  it  will  assume  a  state  of  facts  to 
have  existed  which  in  all  probability 
did  not  exist,  if  necessary  to  sustain 
the  judgment.  Thus  in  Illinois  a 
judgment,  probably  erroneous  because 
probably  ex  parte,  dismissing  a  replevin 
suit  on  the  motion  of  the  olaintiff  in 
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presumption  cannot  be  rebutted  by  affidavits  or  evidence  dehors 
the  record.*     See  Record  on  Appeal,  supra, 
b.  Limitations  of  the  Rule. — As  the  doctrine  of  presump- 


replevin  has  been  presumed  correct, 
although  the  judgment  did  not  recite 
the  appearance  of  the  defendant,  nor 
show  even  notice  to  him,  and  the  prop- 
erty, on  granting  the  motion,  was  not 
awarded  to  his  possession.  Matson 
V.  Davies,  35  111.  App.  78.  Compare 
also  Vinyard  v.  Barnes,  124  111.  346; 
Blair  v.  Ray,  5  111.  App.  453;  affirmed 
in  103  111.  615. 

No  Bill  of  Exceptions . — So  where  there 
is  no  bill  of  exceptions  the  presump- 
tion as  to  matters  dehors  the  record  is 
in  favor  of  the  verdict  and  judgment. 
Treihel  v.  McGill,  28  111.  App.  78.  See 
article  Bills  of  Exceptions. 

No  Statement  of  Facts. — And  accord- 
ingly where  there  is  no  statement  of 
facts,  bill  of  exceptions,  or  special 
verdict,  judgment  will  be  affirmed  if 
the  complaint  states  a  good  cause  of 
action.     Close  v.  State,  30  Tex.  631. 

Decree. — So  where  a  material  defect 
in  the  record  on  appeal  makes  it  im- 
possible to  decide  on  the  merits,  the 
decree  will  be  approved.  Campbell  v. 
Monroe  County,  130  Ind.  598;  Snell  z/. 
De  Land,  36  111.  App.  638;  Crane  v. 
Schloss  (C.  PL),  14  N.  Y.  Supp.  886. 

Judgment  Wanting. — So  where  the 
"case  "  on  appeal  does  not  contain  the 
judgment  appealed  from,  judgment 
will  be  affirmed.  Home  v.  Terry  (C. 
PL),  19  N.  Y.  Supp.  233;  Altin  Lime, 
etc.,  Co.  V.  Colvey,  41  111.  App.  597; 
Launtz  v.  Heller,  41  111.  App.  528; 
Adams  v.  McPherson,  2  Idaho  855. 

Objections  and  Exceptions. — Thus  the 
timeliness  and  due  form  of  objections 
and  exceptions  must  be  properly  shown 
by  the  record.  Grubbs  v.  Morris,  103 
Ind.  166;  Shafer  z/.  Ferguson,  103  Ind. 
go;  Osburn  v.  Sutton,  108  Ind.  443; 
Ketcham  v.  Barbour,  102  Ind.  576; 
Louisville,  etc.,  R.  Co.  v.  Jones,  108 
Ind.  551;  Chapman  v.  Moore,  107  Ind. 
223;  Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442. 

1.  California. — Goyhinech  v.  Goyhi- 
nech,  80  Cal.  410;  In  re  Siering,  90 
Cal.  207. 

Colorado. — Hill  v.  Corcoran,  15  Colo. 
270. 

Florida. — Williams  v.  Hutchinson, 
26  Fla.  513. 

Illinois. — Lane  v.  Doe,  4  111.  238; 
Lambert  v.  Borden,  10  111.  App.  648; 


Newlin  v.  Snyder,  78  111.  528;  Pitts- 
burgh, etc.,  R.  Co.  V.  Shannon,  11  111. 
App.  222;  Schirmer  v.  People,  33  111. 
275;  Baker  v.  Singer,  35  111.  App.  271; 
Magloughlin  v.  Clark,  35  111.  App. 
251. 

Indiana. — Justice  v.  Justice,  115 
Ind.  201;  Louisville,  etc.,  R.  Co.  v. 
Boland,  70  Ind.  595;  Wishmier  v. 
State,  no  Ind.  523;  Du  Souchet  v. 
Dutcher,  113  Ind.  249;  Evans  v. 
Schafer,  88  Ind.  92;  White  v.  Gregory, 
126  Ind.  95;  Plymouth  v.  Fields,  125 
Ind.  323;  Bozeman  v.  Cale  (Ind.,  1893), 
35  N.  E.  Rep.  828;  Heaton  v.  Peter- 
son, 6  Ind.  App.  I. 

lozva. — Holmes  v.  Budd,  il  Iowa 
186;  Bartle  v.  Des  Moines,  37  Iowa 
635;  Pearson  v.  Maxfield,  47  Iowa 
136;  Dedric  v.  Hopson,  62  Iowa  562; 
Conner  v.  Long,  63  Iowa  297;  Hardin 
V.  Iowa  R.,  etc.,  Co.,  78  Iowa  726; 
Musgrave  v.  Brady,  Morr.  (Iowa)  456; 
Stiles  V.  Botkin,  30  Iowa  60;  Thorpe 
V.  Smith,  86  Iowa  410;  Blanchard  v. 
Devoe,  80  Iowa  521. 

Michigan. — Wardle  v.  Cummings, 
86  Mich.  403. 

Minnesota. — State  v.  Adamson,  43 
Minn.  196;  Plymat  v.  Brush,  46  Minn. 

23- 

Mississippi. — Harvey  v.  Briggs,  68 
Miss.  60. 

Nebraska. — South  Omaha  Lumber 
Co.  V.  Central  Invest.  Co.,  32  Neb. 
529;  Burke  v.  Pepper,  29  Neb.  320; 
Sullivan  v.  Benedict,  36  Neb.  409. 

Ne7o  Mexico. — Waldez  v.  Archuleta, 
3  N.  Mex.  195. 

New  York. — Gibbons  v.  Van  Alstyne 
(Supreme  Ct.),  9  N.  Y.  Supp.  156; 
Donohue  v.  Whitney  (Supreme  Ct.), 
15  N.  Y.  Supp.  622. 

North  Carolina. — State  v.  Chastain, 
104  N.  Car.  900;  Baker  v.  Garris  (N. 
Car.,  1891),  13  S.  E.  Rep.  2. 

Oregon. — Grafton  v.  Sellwood,  24 
Oregon  118. 

Texas.  —  Taylor  v.  Davis  (Tex., 
1890),  13  S.  W.  Rep.  642;  Ezzell  v. 
State,  29  Tex.  App.  521;  Cunningham 
V.  State,  74  Tex.  511. 

Utah. — Bowring  v.  Bowring,  4  Utah 
185. 

United  States. — Red  River  Cattle  Co. 
V.  Needham,  137  U.  S.  632;  U.  S.  v. 
Wingate,  44  Fed.  Rep.  129. 
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tion  rests  on  the  assumption  that  a  judicial  tribunal  acts  legally, 
facts  constituting  judicial  error  will  not  be  assumed  to  exist  on 
appeal  to  reverse  the  judgment.*  But  where  an  error  is  clearly 
shown,  it  cannot  be  presumed,  because  the  record  is  incomplete, 
that  the  omitted  portions  would   have  corrected  it.*     It   must 


1.  California. — Dimick  z/.  Campbell, 
31  Cal.  238;  Landers  z/.  Bolton,  26  Cal. 

393- 

Connecticut.  —  Weed  v.  Weed,  25 
Conn.  498. 

Florida. — Gibson  v.  State,  26  Fla. 
109. 

Georgia. — Carson  v.  State,  80  Ga. 
170. 

Illinois. — Gordon  v.  Gordon,  25  111. 
App.  310;  Byrne  v.  Clark,  31  111.  App. 
651;  Schmidt  v.  Braley,  112  111.  48. 

Indiana. — Cline  v.  Lindsey,  no  Ind. 
337;  Indianapolis,  etc.,  R.  Co.  v. 
Pitzer,  109  Ind.   179. 

Iowa. — Frederick!/.  Mitchell,  i  Iowa 
100;  State  V.  Gibbs,  39  Iowa  318;  Steel 
V.  Miller,  40  Iowa  402;  Lawson  v. 
Campbell,  4  Greene  (Iowa)4i3;  Crane 
V.  Ellis,  31  Iowa  510;  Freher  v.  Gee- 
seka,  5  Iowa  472;  Bower  i'.  Webber,  69 
Iowa  286. 

Kansas. — Bartlett  v.  Feeney,  il  Kan. 
593;  Moore  v.  Mcintosh,  6  Kan.  39; 
Hall  V.  Jenness,  6  Kan.  356;  Hoffman 
V.  Meyer,  6  Kan.  398;  Wooledge  v. 
Converse,  8  Kan.  473;  Winsor  w.  Cole, 
10  Kan.  620;  Winsor  v.  Goddard,  10 
Kan.  625;  Ephraim  w.  Garlick,  10  Kan. 
280;  Horsington  J/.  Armstrong,  22  Kan. 
112;  Humphrey  v.  Collins,  23  Kan. 
549;  Torrington  v.  Rickershauser,  41 
Kan.  486;  McCoy  v.  Whitehouse,  30 
Kan.  433. 

Maine. — Gilman  v.  European,  etc., 
R.  Co.,  60  Me.  235. 

Missouri. — Lewis  v.  Whitten,  112 
Mo.   318. 

Nebraska. — Dawson  v.  Williams,  37 
Neb.  I. 

Neiv  York. — People  v.  Dimick,  107 
N.  Y.  24;  Northampton  Nat.  Bank  v. 
Kidder,  13  Abb.  N.  Cas.  (N.  Y.  Super. 
Ct.)  376;  Martin  v.  Stoddard,  127 
N.  Y.  61;  La  Motte  v.  Archer,  4  E.  D. 
Smith  (N.  Y.)47. 

Ohio. —  Bethel  v.  Woodworth,  11 
Ohio  St.  397;  Coil  V.  Willis,  18  Ohio 
28;  Serviss  v.  Stockstill,  30  Ohio  St. 
418;  Braden  v.    Hoffman,  46  Ohio  St. 

639- 

Oregon. — Long  v.  Lander,  10  Oregon 
175;  State  V.  Lee  Yan  Yan,  10  Oregon 
365;  Newby  v.  Rowland,  11  Oregon 
133;  Tucker  v.  Flouring  Mills  Co.,  13 


Oregon  28;  Danvers  v.  Durkin,  14 
Oregon  37;  Thompson  v.  Uglow,  4 
Oregon  369;  Dolph  v.  Barney,  s.Oregon 
192;  Richard  v.  Fanning,  5  Oregon  356; 
Monroe  v.  Northern  Pac.  Coal  Min. 
Co.,  5  Oregon  509;  Parkerz/.  Monteith, 
7  Oregon  277;  Lahey  v.  Knott,  8 
Oregon  198;  Ladd  v.  Sears,  9  Oregon 
244;  Tenny  v.  Mulvaney,  9  Oregon 
405;  Du  Bois  V.  Perkins,  21  Oregon 
189. 

Texas. — Humason  v.  Lobe,  76  Tex. 
512;  Davis  V.  State,  75  Tex.  420. 

Wisconsin. — Cutler  v.  Hurlbut,  29 
Wis.  152;  Brangerz/.  Buttrick,  30  Wis. 
665. 

Counterbalancing  Error  not  Presumed. 
— So  the  appellate  court  will  not  pre- 
sume to  sustain  the  judgment  that 
an  equivalent  error  was  committed 
against  the  appellee,  to  counterbalance 
an  error  affirmatively  shown  on  the 
record  against  the  appellant.  Ward 
V.  Kalbfleish,  21  How.  Pr.  (N.  Y.  Su- 
preme  Ct.)  283. 

Error  not  Presumed. — So  where  a 
state  of  facts  can  be  supposed  on  ap- 
peal which  would  render  the  judg- 
ment valid,  no  presumption  will  be 
made  that  the  proof  established  a  state 
of  facts  making  it  erroneous.  Duncan 
V.  State,  88  Ala.  31;  Gayle  v.  Cahawba, 
etc.,  R.  Co.,  8  Ala.  586;  Crane  v.  El- 
lis, 31  Iowa  510;  Freher  v.  Geeseka,  5 
Iowa  472. 

The  court  is  not  bound  to  help  by 
construction.  Hoeyz/.  Hoey,  36  Conn. 
392;  Randolph  Bank  z'.  \rmstrong,  11 
Iowa  515;  Gantz  v.  Clark,  31  Iowa 
254- 

So  it  will  not  be  presumed  that  ex- 
hibits offered  were  withheld  from 
the  consideration  of  the  jury,  to  sup- 
port a  claim  that  the  verdict  was  un- 
sustained  by  the  evidence.  Dawson  v. 
Williams,  37  Neb.  i. 

Date  of  Demise. — And  so  where  the 
validity  of  a  judgment  depended  on  a 
date  at  which  demise  was  made,  it  will 
not  be  presumed  that  the  date  expired 
before  the  writ  was  brought  to  reverse 
the  judgment.  Sweeney  v.  Craddocks, 
6  B.  Mon.  (Ky.)  590. 

2.  Columbia  County  v.  Branch,  31 
Fla.  62;  Gridley  z/.  St.  Francis  Xavier 
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appear  from  the  record  itself  that  it  was  corrected  or  rendered 
nonprejudicial,*  or  judgment  will  be  reversed.* 

VVhere  the  record  properly  purports  to  present  all  the  facts 
upon  which  the  action,  ruling,  or  decision  of  the  trial  court  rested, 
the  appellate  court  is  confined  to  such  intendments  and  presump- 
tion in  favor  of  the  judgment  appealed  from  as  the  trial  court 
or  the  jury  would  have  been  authorized  to  make  from  the  facts 
stated  in  the  record.* 

c.  To  Sustain  the  Decision  Appealed  from. — The  gen- 
eral presumption  will  be  made  in  favor  of  a  decision  appealed 
from,  where  the  record  does  not  afifirmatively  show  error,  that 
every  proceeding  below  essential  to  its  legality  was  validly  taken,^ 


College,  137  N.  Y.   327;  Bailey  v.  De 
Graff,  2  Dougl.  (Mich.)  ibg. 

Dormancy  of  Judgment.  —  So  where 
the  record  on  appeal  disclosed  that 
another  judgment  for  the  same  cause 
of  action  had  been  recovered  by  the 
same  plaintiff  against  the  same  de- 
fendants, and  did  not  show  upon 
what  grounds  the  judgment  appealed 
from  had  been  rendered,  and  the 
defendants  had  pleaded  res  adjtidi- 
cata — held,  that  it  would  not  be  pre- 
sumed to  sustain  the  judgment  ap- 
pealed from;  that  the  first  judgment 
became  dormant,  because  no  execu- 
tion had  been  issued  upon  it  within 
twelve  months  from  the  rendition. 
Humason  v.  Lobe,  76  Tex.  5x2. 

1.  So  an  error  in  the  conditional  ad- 
mission of  evidence  must  be  shown  by 
the  record  to  have  been  rectified  or 
cured  by  the  introduction  of  the 
proper  preliminary  proof,  or  judgment 
will  be  reversed.  The  appellate  court 
will  not  presume  the  error  was  cor- 
rected because  the  record  does  not 
purport  to  contain  all  the  evidence. 
Moore  v.  Clay,  24  Ala.   236. 

2.  Massengill  v.  Shadden,  i  Heisk. 
(Tenn.)  359;  Turnley  v.  Evans,  3 
Humph.  (Tenn.)  224;  MulhoUand  v. 
EUitson,  I  Coldw.  (Tenn.)  313. 

So  it  must  affirmatively  appear  that 
a  judgment  is  right  notwithstanding 
error  in  the  record,  otherwise  it  will 
not  be  affirmed.  Houk  v.  Allen,  126 
Ind.  568. 

If  there  is  no  ground  upon  which 
the  judgment  can  rest  the  presump- 
tion of  regularity  is  overcome.  Baird 
V.  Chicago,  etc.,  R.  Co.,  61  Iowa  359. 

3.  Blunt  V.  Bates,  40  Ala.  470;  Law- 
ler  V.  Norris,  28  Ala.  675;  Smith  v. 
Maxwell,  i  Stew.  &  P.  (Ala.)  221; 
Miller  v.  Sparks,  4  Colo.  303;  Reiff  v. 


Bakken,  36  Minn.  333;  McMillan 
Marble  Co.  v.  Black,  89  Tenn.  118. 

Whatever  appears  by  necessary  im- 
plication from  the  statement  of  the 
record  is  before  the  tribunal  of  review 
as  if  expressly  averred.  Miller  v. 
Sparks,  4  Colo.  303. 

4.  Alabama.  —  Davis  v.  Badders 
(Ala.,  1892),  10  So.  Rep.  422;  Lucas  v. 
Hitchcock,  2  Ala.  287;  Castleberry  v. 
Pearce,  2  Stew.  &  P.  (Ala.)  141;  Wade 
V.  Killough,  3  Stew.  &  P.  (Ala.)  431; 
Jennings  v.  Cummings,  9  Port.  (Ala.) 
309;  Wheeler  7/.  Bullard,  6  Port.  (Ala.) 
352;  Bettis  V.  Saint,  28  Ala.  214; 
Chambers  v.  Walker,  42  Ala.  445; 
Kirkley  v.  Segar,  20  Ala.  226;  Sauls 
V.  Carmichael,  37  Ala.  87;  North  Ala- 
bama Home  Protection  v.  Caldwell, 
85  Ala.  607;  Cleveland  v.  State,  86 
Ala.  i;  Walker  v.  Smith,  28  Ala.  569; 
Allen  V.  State,  91  Ala.  19;  Southern 
Suspender  Co.  v.  Von  Borries,  91  Ala. 
507;  Rosenberg  v.  H.  B.  Claflin  Co. 
(Ala.,  1892),  10  So.  Rep.  521;  Harrison 
V.  Nolin,  41  Ala.  256;  Phillips  v.  Kelly, 
29  Ala.  628;  Rigby  v.  Norwood,  34 
Ala.  129;  Cazalas  v.  Rodayt,  35  Ala. 
256;  Gluck  V.  Cox,  90  Ala.  331. 

Arizona. — Baston,  etc..  Smelting, 
etc.,  Co.  V.  Lewis  (Arizona,  1889),  20 
Pac.  Rep.  310;  Newmark  v.  Marks 
(Arizona,  1890),  28  Pac.  Rep.  960. 

Arkansas. — Blackburn  z/.  Morton,  18 
Ark.  384;  St.  Louis,  etc.,  R.  Co.  v. 
Alexander,  49  Ark.  190;  James  v.  Pine 
Bluff,  49  Ark.  199;  Farrelly  v.  Cross, 
ID  Ark.  197;  Trapnall  v.  State  Bank, 
18  Ark.  53;  Bellowes  v.  Cheek,  20 
Ark.  424:  Hays  v.  Roberts,  23  Ark. 
193;  Wallis  V.  State,  54  Ark.  611; 
Wells  V.  State  (Ark.,  1891),  i6  S.  W. 
Rep.  577. 

California. — Gage  v.  Downey  (Cal., 
1888),   19  Pac.   Rep.    113;  Dominguez 
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V.  Mascotti,  74  Cal.  269;  Randall  v. 
Duff,  79  Cal.  115;  Weidekind  v.  Tuo- 
lumne County  Water  Co.,  74  Cal.  386; 
1)1  re  Raynor,  74  Cal.  421;  People  z/. 
Johnson,  88  Cal.  171;  People  z/.  Bar- 
ton, 88  Cal.  176;  People  v.  Wheatley, 
88  Cal.  114;  People  v.  Jones,  20  Cal. 
50;  Anderson  v.  Fisk,  36  Cal.  625; 
Hentsch  v.  Porter,' 10  Cal.  555;  Peo- 
ple V.  McGregar,  88  Cal.  140;  Prescott 
V.  Grady,  91  Cal.  518;  Hewlett  v. 
Pilcher,  85  Cal.  542;  Jessup  v.  King,  4 
Cal.  331;  Seaver  v.  Cay,  9  Cal.  564; 
Caruthers  v.  Hensley,  90  Cal.  559. 

Colorado. — Rollins  v.  Pueblo  County, 
15  Colo.  103;  Parker  v.  People,  13 
Colo.  155. 

Illinois. — Dunlap  v.  Taylor,  23  111. 
440;  Rearden  v.  Smith,  36  111.  204; 
Swartwout  57.  Evans,  37  111.  442;  Mont- 
gomery z/.  Black,  124  111.  57;  Belleville 
Sav.  Bank  v.  Bornman,  124  111.  200; 
Matson  v.  Davies,  35  111.  App.  79; 
Vinyard  v.  Barnes,  124  111.  346;  Wich- 
ita, etc.,  R.  Co.  V.  Johnson,  47  Kan. 
351;  Camp  V.  Small,  44  111.  37;  Mor- 
ton z/.  People,  47  111.  468;  Hermann  v. 
Pardridge,  79  111.  471;  Bulger  v.  Hoff- 
man, 45  111.  352;  Fanning  v.  Russell, 
81  111.  398;  Blair  z/.  Ray,  103  111.  615; 
McCarty  v.  Chicago,  etc.,  R.  Co.,  34 
111.  App.  273;  Strieker z/.  Kubusky,  35 
111.  App.  159;  Morgan  v.  People  (111., 
1891),  26  N.  E.  Rep.  651;  Way  v.  Har- 
riman,  126  111.  132;  Horner  v.  Zim- 
merman, 45  111.  14;  Dunlap  V.  Taylor, 
23  111.  440;  Rearden  v.  Smith,  36  111. 
204;  Swartwout  v.  Evans,  37  111.  442; 
Commercial  Union  Assur.  Co.  v. 
Scammon  (111.,  1887),  12  N.  E.  Rep. 
324;  Hollowayz/.  Freeman,  22  111.  197; 
Mason  v.  Blair,  33  111.  194;  Mason  v. 
Tiffany,  45  111.  392. 

Indiana. — Stewart  v.  State,  iii  Ind. 
554;  Whisler  v.  Lawrence,  112  Ind. 
229;  Pond  V.  Irwin,  113  Ind.  243; 
Montgomery  v.  Black,  124  Ind.  57; 
Louisville,  etc.,  R.  Co.  v.  Donnegan, 
III  Ind.  179;  Harter  v.  Eltzorth,  iii 
Ind.  159;  Hollingsworth  v.  State,  iii 
Ind.  289;  Passmore  v.  Passmore,  113 
Ind.  237;  Delhaney  v.  State,  115  Ind. 
499;  Lehman  v.  Hawks,  121  Ind.  541; 
Ford  V.  Ford,  no  Ind.  89;  Adams  v. 
Main,  3  Ind.  App.  232;  Leib  v.  But- 
terick,  68  Ind.  199;  Judd  v.  Small,  107 
Ind.  398;  Levy  v.  Chittenden,  120  Ind. 
37;  Sandford  Tool,  etc.,  Co.  v.  Mullen, 
I  Ind.  App.  204;  French  v.  State,  12 
Ind.  670;  Mitchell  v.  Parks,  26  Ind. 
354;  Hyatt  V.  Kirk,  8  Ind.  178;  Rooker 
V.    Wise,    14    Ind.    276;    Patterson  v. 


Stair.  26  Ind.  137;  Wolf  v.  State,  11 
Ind.  251;  Indiana,  etc.,  R.  Co.  v.  Bird, 
116  Ind.  217;  Holland  v.  State,  131 
Ind.  368;  Skillen  v.  Phillips,  23  Ind. 
229;  Westfield  v.  Inman  (Ind.  App., 
1893),  34  N.  E.  Rep.  21;  Bates  v.  De- 
haven,  ID  Ind.  319;  Harrison  v.  Mar- 
tinsville, etc.,  R.  Co.,  16  Ind.  505; 
Welsh  V.  State,  126  Ind.  71;  Walter  v. 
Uhl,  3  Ind.  App.  219;  Hilker  v.  Kel- 
ley,  130  Ind.  356;  Sheeks  v.  Fillion,  3 
Ind.  App.  262;  Goshen  v.  England 
(Ind.,  1889),  21  N.  E.  Rep.  977. 

Iowa. — Lacey  z'.  Straughan,  11  Iowa 
258;  Ayers  v.  Hartford  Ins.  Co.,  21 
Iowa  193;  McNally  v.  Shbbe,  22  Iowa 
49;  Woodbridge  v.  Austin,  81  Iowa 
671;  Rawson  v.  Guiberson,  6  Iowa 
507;  State  V.  Kennedy,  77  Iowa  208; 
State  V.  Standley,  76  Iowa  262;  God- 
dard  v.  Cunningham,  6  Iowa  400;  Fos- 
ter z/.  Hinsen,  75  Iowa  291;  State  v. 
Viers,  82  Iowa  397;  State  v.  Wood- 
ard,  84  Iowa  172;  Johnson  v.  Knudt- 
son,  82  Iowa  762;  Leiber  v.  Chicago, 
etc.,  R.  Co.  (Iowa,  1891),  50  N.  W. 
Rep.  547;  McMurrin  v.  Rigby,  87 
Iowa  18;  Robbins  v.  Neal,  to  Iowa  560. 

Kansas. — Tipton  v.  Warner,  47  Kan. 
606;  Buecher  v.  Casteen,  41  Kan.  141. 

Kentucky.  —  Botts  v.  Fitzpatrick,  5 
B.  Mon.  (Ky.)  397;  German  Ins.  Co. 
V.  Read  (Ky.,  1890),  14  S.  W.  Rep.  595; 
Lee  V.  Beatty,  8  Dana  (Ky.)  204. 

Louisiana. — Bloom  v.  Martin,  20  La. 
Ann.  256;  Rooks  v.  Williams,  13  La. 
Ann.  374. 

Maryland. — Calwell  v.  Boyer,  8  Gill 
&  J.  (Md.)  136;  Dorbert  v.  State,  68 
Md.  20c^  Hartsock  v.  Mort,  76  Md. 
281. 

Massachusetts. — Com.  v.  Lynn,  154 
Mass.  405. 

Michigan. — Stange  v.  Clemens,  17 
Mich.  402;  People  z/.  Wright,  89  Mich.. 
70. 

Minnesota.  —  Mead  v.  Billings,  40 
Minn.  505;  State  v.  Brecht,  41  Minn. 
50. 

Missouri. — Newman  v.  Newman,  29 
Mo.  App.  649;  Lee  v.  Dunn,  29  Mo. 
App.  467;  State  V.  Hultz,  106  Mo.  41; 
State  V.  Doyle,  107  Mo.  36;  Lainiger 
V.  Kansas  City,  etc.,  R.  Co.,  41  Mo. 
App.  165;  State  V.  Miller,  100  Mo.  606; 
Blodgett  V.  Perry,  97  Mo.  263. 

Montana. — McMullen  v.  Armstrong, 
I  Mont.  486;  Ervin  v.  Collier,  2  Mont. 
605. 

Nebraska. — Gapen  v.  Bretternitz,  31 
Neb.  302;  Clarke  v.  Van  Court,  34 
Neb.  154. 
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Nevada. — Champion  v.  Sessions,  2 
Nev.  271;  Nosier  v.  Haynes,  2  Nev. 
53;  Lady  Bryan  Gold,  etc.,  Min.  Co.  v. 
Lady  Bryan  Min.  Co.,  4  Nev.  414; 
Mitchell  V.  Bromberger,  2  Nev.  345. 

New  Jersey. — State  z/.  Passaic  County 
Agricultura    Soc,  54  N.  J.  L.  260. 

New  Mexico. — Water,  etc.,  Co.  v. 
Gildersleeve,  4  N.  Mex.  171. 

New  York. — Day  v.  New  Lots,  107 
N.  Y.  148;  Wolf  V.  Goodhue  F.  Ins. 
Co.,  43  Barb.  (N.  Y.)  400;  Paige  v. 
Chedsey,  i  Misc.  Rep.  (N.  Y.  City  Ct.) 
396;  Purvis  V.  Coleman,  21  N.  Y.  iii; 
Kenny  v.  Albany  First  Nat.  Bank,  50 
Barb.  (N.  Y.)  112;  Marine  Bank  v. 
Clements,  6  Bosw.  (N.  Y.)  166;  Vos- 
burgh  V.  Teator,  32  N.  Y.  561;  People 
V.  Wilber  (Supreme  Ct.),  15  N.  Y. 
Supp.  435;  De  Puy  v.  Quinn,  61  Hun 
(N.  Y.)  237;  Standfast  v.  Crotty  City 
(CityCt.),  13  N.  Y.  Supp.  584;  Jack- 
son z/.  Smith,  16  Abb.  Pr.  (N.  Y.  C.  PI.) 
201;  Leighton  v.  Wood,  17  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  177. 

North  Carolina. — Love  v.  Howell,  3 
Dev.  &  B.  (N.  Car.)  69;  State  v.  Hicks, 
loi  N.  Car.  747. 

Oregon. —  Carothers  v.  Wheeler,  i 
Oregon  194. 

Pennsylvania. — Gallagher  v.  Miller, 
34  Leg.  Int.  (Pa.)  355;  Com.  v.  Bartil- 
son,  85  Pa.  St.  482;  Babcock  v.  Day, 
104  Pa.  St.  4;  Brookville  v.  Arthurs, 
152  Pa.  St.  334;  Goodman  v.  Gay,  15 
Pa.  St.  188;  Johnson  v.  Allegheny 
City,  139  Pa.  St.  330. 

Rhode  Island. — Edwards  v.  Hopkins, 
5  R.  I.  138. 

South  Carolina. — Young  v.  Young, 
27  S.  Car.  201. 

Tennessee. — McDaniel  v.  Adams,  87 
Tenn.  756. 

Texas. — Withers  v.  Patterson,  27 
Tex.  491;  Mitchell  v.  Meuley,  32  Tex. 
460;  Black  V.  Epperson,  40  Tex.  179; 
Hubbard  v.  Home,  24  Tex.  270;  Will- 
iams V.  State,  29  Tex.  App.  89;  Prid- 
gin  V.  Strickland,  8  Tex.  427;  White  v. 
Leavitt,  20  Tex.  703;  Fernandez  v. 
Casey,  77  Tex.  452;  Graves  v.  Cam- 
eron, 77  Tex.  273;  Railway  Co.  v. 
Orenbaum  (Tex.  App.,  1890),  16  S.  W. 
Rep.  936;  Lawlerz/.  White,  27  Tex.  250. 

Virginia. — Maggort  v.  Hansbarger, 

8  Leigh  (Va.)  532;  White  v.  Toncray, 

9  Leigh  (Va.)  347;  Thomas  v.  Dawson, 
9  Gratt.  (Va.)  531;  Spotts  v.  Com.,  85 
Va.  531. 

West  Virginia. — State  v.  Ice,  34  W. 
Va.  244. 

Wisconsin. — Freeman  v.  Carpenter, 


17  Wis.  126;  Griffin,  etc.,  Co.  v.  Jo- 
annes, 80  Wis.  601. 

United  States. — Reagan  v.  Aiken,  138 
U.  S.  109;  Southern  Pac.  Co.  v.  Rauh, 
49  Fed.  Rep.  696. 

The  Eule  Restated. — Where  an  appeal 
to  this  court  is  to  be  determined  on  the 
judgment-roll  alone,  all  intendments 
will  be  in  support  of  the  judgment,  and 
all  proceedings  necessary  to  its  va- 
lidity will  be  presumed  to  have  been 
regularly  taken.  If  the  error  relied  on 
to  destroy  such  presumptions  consists 
in  matters  dehors  the  record,  such  mat- 
ters must  be  brought  to  this  court  by  a 
bill  of  exceptions  or  other  appropriate 
method.  If  any  matters  could  have 
been  presented  to  the  court  below 
which  would  have  authorized  the  en- 
try of  this  judgment,  it  will  be  pre- 
sumed that  such  matters  were  pre- 
sented and  that  the  judgment  was 
entered  in  accordance  therewith.  Ca- 
ruthers  v.  Hensley,  90  Cal.  559. 

Extent  of  Principle. — The  presump- 
tion of  regularity  extends  to  every 
step  in  the  cause.  Dove  v.  Com.,  82 
Va.  305. 

In  Matters  of  Discretion. — Where  the 
decision  rests  in  discretion,  the  pre- 
sumption in  its  favor  is  very  strong. 
Clinton  Nat.  Bank  v.  Torry,  30  Iowa 
85.  See  Review  of  Exercise  of  Discre- 
tionary Power,  supra. 

Consistency  with  Finding. — A  judg- 
ment for  $490.43  and  costs  was  pre- 
sumed consistent  with  a  finding  for 
$539.24,  the  record  not  showing  the 
amount  of  costs.  Towne  v.  Sparks, 
23  Neb.  142. 

Premises. — So  the  premises  awarded 
in  the  judgment  were  presumed  the 
same  as  those  described  in  the  com- 
plaint.    Morgan  v.  Eggers,  127  U.  S. 

63. 

Continnanco.  —  Where  the  record 
showed  a  continuance  to  May  27,  and 
the  verdict  to  May  29,  the  presumption 
was  made  that  the  trial  began  on  the 
first  date,  and  ended  on  the  last. 
Brunck  v.  Wood,  33  Neb.  639. 

Hearing  of  Motion. — In  New  York  if 
the  record  shows  no  exception,  it  will 
be  presumed  that  the  hearing  of  a 
motion  for  a  new  trial  before  a  judge 
who  did  not  preside  at  the  trial  was  by 
direction  of  the  trial  judge.  Code  Civ. 
Pro.  N.  Y.  1002:  Martin  v.  Piatt,  61 
Hun  (N.  Y.)  626;  Hutchison  v.  Pow- 
ell, 92  Ala.  619. 

Demand  for  Jury  Trial. — So  where  a 
party  is  entitled  to  a  jury  trial  on  de- 


430 


Presamptions  on  Appeal. 


APPEALS. 


In  General. 


and  that  every  fact  essential  to  its  regularity  was  legally  shown.* 


mand  therefor,  it  will  be  presumed 
waived  when  the  record  fails  to  show 
the  demand.  Garrity  v.  Hamburger 
Co.  (111.,  1891),  28  N.  E.  Rep.  743. 

In  Action  Based  on  Note. — A  cause  of 
action  was  based  on  a  promissory  note 
in  writing,  set  out  in  the  petition.  The 
judgment  stating,  "  It  appearing  to 
the  court  that  the  cause  of  action  is 
liquidated  and  proved  by  an  instru- 
ment in  writing,"  it  was  presumed, 
in  the  absence  of  a  statement  of 
facts,  that  the  fact  that  the  cause 
of  action  was  liquidated  and  proved 
by  an  instrument  in  writing  was  made 
to  appear  in  the  trial  court  by  legal 
evidence.    Graves  v.  Cameron,  77  Tex. 

273- 

Motion  for  New  Trial. — Where  a  mo- 
tion for  a  new  trial  had  to  be  made 
within  three  days  after  final  decision 
was  rendered,  it  was  presumed,  where 
the  date  of  the  motion  appeared  in  the 
record,  but  not  the  date  of  the  de- 
cision, that  the  latter  was  rendered 
within  three  days  of  the  date  of  the 
motion.  Wichita,  etc.,  R.  Co.  v.  John- 
son, 47  Kan.  351. 

Striking  out  Pleas. — Where  the  court, 
on  motion,  struck  meritorious  pleas 
from  the  file  and  rendered  judgment 
by  default,  which  was  assigned  for 
error,  the  court  said:  "  It  will  not  be 
denied  that  cases  may  occur  where 
such  an  order  would  be  proper.  There 
being  no  bill  of  exceptions  to  show  the 
contrary,  this  court  will  presume  that 
a  proper  case  for  such  an  order  was 
made  before  the  Circuit  Court."  Fan- 
ning V.  Russell,  81  111.  398. 

Judgment  without  Jury. — In  an  ac- 
tion for  the  possession  of  real  estate 
and  damages  for  wrongful  detention 
the  court  decided  the  question  of  the 
value  of  the  rents  and  profits  without 
submitting  it  to  the  jury,  as  the  defend- 
ant was  entitled  to  have  done.  The 
record  contained  no  part  of  the  evi- 
dence. It  was  presumed  that  there 
was  no  dispute  as  to  the  amount  of 
the  rents  and  profits,  and  that  the 
court  was  justified  in  entering  judg- 
ment for  that  amount.  Woodbridge 
V.  Austin,  81  Iowa  671. 

Amendment  of  Certificate. — An  amend- 
ment of  certificate  of  notice  of  assess- 
ment was  presumed  properly  allowed 
where  the  record  did  not  contain  the 
evidence  on  which  it  was  based. 
Walker  v.  Aurora,  140  111.  402. 


Waiver. — So  it  will  be  presumed  that 
filing  of  written  judgment  below  was 
waived  by  consent  of  parties  if  it  could 
be  waived.  Garr  v.  Spaulding  (N„ 
Dak.,  1892),  51  N.  W.  Rep.  867. 

Assumption  of  Fact. — But  the  appel- 
late court  will  not  assume  a  fact  to 
have  existed  if  the  record  shows  the 
evidence  to  have  been  conflicting,  and 
that  neither  party  requested  a  finding 
with  reference  to  it.  HoUister  v. 
Mott,  132  N.  Y.  18. 

So  where  the  respondent  sought  to 
sustain  a  judgment  on  the  ground  that 
the  contractor  w^as  justified  in  refus- 
ing to  complete  the  work  until  certain 
extra  expenses  which  he  had  been  put 
to  were  agreed  upon,  and  the  evi- 
dence was  conflicting  as  to  the  extra 
expenses,  and  no  request  had  been 
made  that  the  referee  should  find  the 
fact,  it  was  held  that  the  Court  of 
Appeals  could  not  assume  it  to  exist 
to  support  the  judgment.  HoUister 
V.  Mott,  132  N.  Y.  18. 

1.  Alabama. — Godbold  v.  Meggison, 
16  Ala.  140;  Montgomery  v.  Givhan, 
24  Ala.  568:  Pendry  v.  Shows,  87  Ala. 
339;  Steele  v.  Savage,  85  Ala.  230. 

Arizona.  —  Territory  v.  Kay  (Ari- 
zona, 1889),  21  Pac.  Rep.  152. 

Qilifornia. — Cameron  v.  San  Fran- 
cisco, 68  Cal.  390;  Sidlinger  v.  Kerkow, 
82  Cal.  42;  People  z'.  Williams,  75  Cal. 
306;  Alpers  V.  Schammel,  75  Cal.  590; 
Bagnall  v.  Roach,  76  Cal.  106;  Gon- 
zales V.  Huntley,  i  Cal.  32;  Palmer  v. 
Brown,  i  Cal.  42;  Tompkins  v.  Weeks, 
26  Cal.  50;  Dow  V.  Gould,  etc.,  Silver 
Min.  Co.,  31  Cal.  629;  Fabretti  v. 
Santa  Clara  County,  77  Cal.  305;  Han- 
cock V.  Burton,  73  Cal.  52;  Bostwick 
V.  Mahoney,  73  Cal.  238. 

Colorado. — Brink  v.  Posey,  11  Colo. 
521;  Reddicker  v.  Lavinsky,  3  Colo. 
App.  159. 

Illinois. — Michigan  City  First  Nat. 
Bank  v.  Haskell,  23  111.  App.  616; 
Brown  v.  Miner,  21  111.  App.  60; 
Northwestern  Ben.,  etc..  Aid  Assoc. 
V.  Woods,  21  111.  App.  372;  Keating  f. 
Stebbins,  22  111.  App.  567;  Woeris- 
hoffer  V.  Lake  Erie,  etc.,  R.  Co.,  25 
111.  App.  84;  School  Trustees  v. 
Stoltz,  26  111.  App.  389;  Thompson  v. 
People,  125  111.  256:  Miller  v.  Glass, 
iiS  111.  443;  Burns  v.  People,  126  111. 
282;  Butt  V.  Lee,  27  111.  App.  419. 

Indiana. — Elkhart Mut.  Aid,  etc.,  As- 
soc. V.  Houghton,  103  Ind.  286;  Johns 
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And  where,  on  any  contingency  supposable  in  the  state  of  the 


V.  State,  104  Ind.  557;  North  British, 
etc.,  Ins.  Co.  v.  Aritchfield,  io3  Ind. 
518;  Piatt  V.  Dawes,  10  Ind.  60; 
Lemasters  v,  Johnson,  12  Ind.  385; 
McClure  v.  McClure,  19  Ind.  189; 
Huntington  v.  Drake,  24  Ind.  347; 
Townsend  v.  State,  132  Ind.  315;  Jones 
V.  Ahrens,  116  Ind.  490;  Eransville, 
etc.,  R.  Co.  V.  Marohn,  6  Ind.  App. 
646;  McCormick  Harvesting  Mach. 
Co.  V.  Maas,  121  Ind.  132. 

Iowa. — Wagner  v.  Condron,  73  Iowa 
753;  Porter  v.  Sharpe,  16  Iowa  438; 
Parshall  v.  Moody,  24  Iowa  314;  State 
V.  Moore,  77  Iowa  449;  Read  v.  Divil- 
bliss,  77  Iowa  88;  Nelson  v.  Chicago, 
etc.,  R.  Co.,  77  Iowa  405;  State  v. 
Harty,  80  Iowa  769;  Durham  z/.  Huss- 
mann  (Iowa,  1893),  55  N.  W.  Rep.  11; 
Martyn  v.  Lamar,  75  Iowa  235. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Finley,  86  Ky.  294. 

Maryland. — Brice  v.  Randall,  7  Gill 
&  J.  (Md.)  349;  Prout  V.  Berry,  2  Gill 
(Md.)  147. 

Michigan. — Jacobs  v.  Callaghan,  57 
Mich.  11;  Hoffman  v.  Churchill,  74 
Mich.  235. 

Minnesota.  —  State  v.  Wyman,  42 
Minn.  182;  Boright  v.  Springfield  F., 
etc.,  Ins.  Co.,  34  Minn.  352;  State  v. 
Framness,  43  Minn.  490;  Adamson  v. 
Sundby,  51  Minn.  460;  Harris  v.  Kerr, 
37  Minn.  537. 

Missouri. — Chitwood  v.  Russell,  36 
Mo.  App.  245;  Williams  v.  Williams, 
26  Mo.  App.  408;  Blair  v.  Chicago, 
etc.,  R.  Co.,  89  Mo.  334;  O'Mellia  v. 
Kansas  City,  etc.,  R.  Co.,  115  Mo. 
205:  State  V.  Clarkson,  96  Mo.  364. 

Montana. — Robertson  v.  Smith,  I 
Mont.  410;  Clark  v.  Baker,  6  Mont. 
153;  Alder  Gulch  Consol.  Min.  Co.  v. 
Hayes,  6  Mont.  31. 

Nebraska. — Chamberlain  v.  Brown, 
25  Neb.  434;  Omaha,  etc.,  R.  Co.  v. 
O'Donnell,  24  Neb.  753;  Schroder  v. 
Rinehard,  25  Neb.  75;  Welborn  v. 
Eskey,  25  Neb.  193;  Aspinwall  v. 
Sabin,  22  Neb.  73. 

Nevada. — Leete  v.  Sutherland,  20 
Nev.  71. 

New  Jersey. — Perrine  v.  Serrell,  30 
N.  J.  L.  454. 

New  York. — Tomlinson  v.  Borst,  30 
Barb.  (N.  Y.)  42;  Warner  z/.  Chappell, 
32  Barb.  (N.  Y.)309;  Dresser  z/.  Boat- 
men's F.,  etc.,  Ins.  Co.,  47  Hun  (N. 
Y.)  153;  Jeffers  v.  Bantley,  47  Hun  (N. 
Y.)  90;  Atkinson  v.  Truesdell  (Super. 


Ct.),  7  N.  Y.  Supp.  801;  Cowen  v. 
Arnold  (Supreme  Ct.),  32  N.  Y.  St. 
Rep.  554. 

North  Carolina. — Currie  v.  Clark, 
loi  N.  Car.  321. 

Oregon. — CofBn  v.  Taylor,  16  Ore- 
gon 375;  State  V.  Lee  Yan  Yan,  10 
Oregon  365. 

Pennsylvania.  —  Wagenhorst's  Ap- 
peal, 126  Pa.  St.  127. 

South    Carolina. — Lites  v.   Addison, 

27  S.  Car.  226. 

Te7inessee.  —  Union  Bank  v.  Lowe, 
Meigs  (Tenn.)  229;  Melton  v.  State, 
3  Humph.  (Tenn.) 394;  Martin  v.  Ten- 
nessee Bank,  2  Coldw.  (Tenn.)  334; 
Sible  V.  State,  3  Heisk.  (Tenn.)  140; 
Crawford  v.  Bynum,  7  Yerg.  (Tenn.) 
383;  Harris  v.  State,  3  Heisk.  (Tenn.) 
140;  Wickham  v.  State,  7  Coldw. 
(Tenn.)  525;  Matthews  v.  Weeden,  4 
Yerg.  (Tenn.)  167. 

Texas. — Watson  v.  Watson,  69  Tex. 
105;  Moss  V.  Katz,  69  Tex.  411;  In- 
ternational, etc.,  R.  Co.  V.  Folliard 
(Tex.,  1888),  9  S.  W.  Rep.  259;  Cooper 
V.  State,  22  Tex.  App.  419;  Missouri 
Pac.  R.  Co.  V.  James  (Tex.,  1888),  10 
S.  W.   Rep.  332;  Hawthorne  v.  State, 

28  Tex.  App.  212;  Cotulla  v.  Goggan, 
77  Tex.  32;  Largen  v.  State,  76  Tex. 
323;  Gentry  v.  Schneider,  77  Tex.  2; 
Smithwick  v.  Kelley  (Tex.  Civ.  App., 
1892),  21  S.  W.  Rep.  690;  Ft.  Worth, 
etc.,  R.  Co.  V.  Wilson,  85  Tex.  516; 
Prideaux  v.  Glasgow,  2  Tex.  Civ.  App. 
182. 

Vermont. — Bates  v.  Sabin,  64  Vt. 
5". 

Virginia. — Magarity  v.  Shipman,  82 
Va.  806. 

Washington. — BrOwn  v.  Forest,  I 
Wash.  Ter.  201;  Thompson  v.  Terri- 
tory, I  Wash.  Ter.  547;  Oregon  R., 
etc.,  Co.  V.  Galliher,  2  Wash.  Ter. 
70. 

West  Virginia. — Kinsley  v.  Monon- 
galia County  Ct.,  31  W.  Va.  464. 

Wisconsin. — Sisson  v.  State,  77  Wis. 
273;  Davies  v.  State,  72  Wis.  54;  Car- 
roll V.  Little,  73  Wis.  52. 

Wyoming. — France  v.  Omaha  Nat. 
Bank,  3  Wyoming  187;  Wyoming 
Loan,  etc.,  Co.  v.  Holliday,  3  Wyo- 
ming 386,  where  presumption  does  not 
obtain. 

But  where  it  appears  affirmatively 
upon  the  record  that  the  judge  acted 
without  evidence,  the  case  will  be  re- 
versed.    Otis  V.  Sweeney,  43  La.  Ann. 
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record,  the  decision  below  might  have  been  valid,  such  contingency 
will  be  so  presumed.* 


1073.     See  Examination  of  Facts,  su- 
pra. 

Plea  of  Res  Adjudicata. — Where  a 
plea  of  res  adjudicata  is  made  below, 
it  presents  a  mixed  question  of  law 
and  fact,  and  where  the  record  shows 
that  the  trial  judge  acted  on  the  law 
alone,  judgment  will  be  reversed. 
Otis  V.  Sweeney,  43  La.  Ann.  1073. 

Article. — Where  the  appellee  moves 
on  affidavit  to  set  aside  a  judgment, 
and  appellant  excepts,  but  fails  to 
ask  for  findings  of  fact,  the  appel- 
late court  in  the  absence  of  a  specific 
objection  by  appellant  will  presume 
that  his  general  objection  is  based 
upon  the  ground  that,  taking  the 
view  of  the  testimony  most  favorable 
to  appellee,  the  latter,  as  a  matter  of 
law,  would  not  be  entitled  to  relief. 
Holden  v.  Purefoy,  108  N.  Car.  163. 

1.  Sufficiency  of  Certification. — A  plain- 
tiff on  the  trial  offered  as  evidence 
a  copy  of  a  patent,  calling  for  land  in 
controversy  from  the  United  States 
to  A.  Defendant  objected  on  the 
ground  that  it  was  not  certified  to  be 
a  copy  of  the  record  of  the  original 
patent.  The  objection  was  overruled. 
In  the  transcript  certified  to  the  ap- 
pellate court  the  clerk  of  the  court 
stated,  after  copying  the  patent,  "  Cer 
tified  to  be  a  copy  by  Josiah  Meigs, 
Commissioner.  Most  of  the  writing 
unintelligible,  and  defaced,  so  that  it 
cannot  be  copied."  The  court  in  sus- 
taining the  ruling  admitting  the 
patent,  said:  "  Whether  the  certificate 
to  the  patent  was  in  the  same  condi- 
tion when  offered  in  evidence  as  when 
the  clerk  made  out  the  transcript  for 
this  court  is  a  matter  of  conjecture. 
In  the  absence  of  affirmative  proof 
touching  this  matter,  we  are  of  the 
opinion  that  it  should  be  presumed, 
in  favor  of  the  action  of  the  trial  court 
admitting  it  in  evidence  after  inspec- 
tion, that  the  certificate  as  it  then  was 
disclosed  the  requisite  authentica- 
tion."    Holton  V.  Kemp,  81  Mo.  661. 

Notice.  —  So  it  will  be  presumed, 
where  the  record,  does  not  show  the 
contrary,  that  a  party  had  notice  of 
time  fixed  for  the  trial  of  the  cause, 
Allen  V.  Peytavin,  10  La.  41;  and  that 
notice  was  given  of  a  proceeding,  if 
required,  and  the  record  is  silent, 
Chattanooga,  etc.,  R.  Co.  v.  Jackson, 
86  Ga.  676. 


Acceptance  of  Service. — And  that  an 
enclosed  acceptance  of  service  of  a 
court  paper  was  genuine.  Spence  v. 
Rutledge,  11  Ala.  590. 

Decree  "without  Prejudice." — Where 
a  decree  is  not  qualified  by  its  terms 
or  made  expressly  "  without  preju- 
dice," indicating  reservation  of  a 
right  to  take  further  legal  pro- 
ceedings, it  is  presumed  to  be  ren- 
dered on  the  merits.  Washington,, 
etc.,  R.  Co.  V.  Cazenove,  83  Va_ 
753;  Chrisman  v.  Harman,  29  Gratt. 
(Va.)  494;  Blackwell  v.  Bragg,  78  Va. 
529;  Wilcher  v.  Robertson,  78  Va.  602; 
Wither  V.  Sims,  80  Va.  651;  Hughes 
V.  U.  S.,  4  Wall.  (U.  S.)  237;  Russell 
V.  Place,  94  U.  S.  606;  Cromwell  v. 
Sac  County,  94  U.  S.  351;  Wilson  v. 
Deen,  121  U.  S.  525. 

Notice  of  Correction. — So  it  will  be 
presumed  that  due  notice  was  given 
of  the  correction  of  errors  in  the  record 
of  a  judgment  at  a  subsequent  term. 
Brownlee  v.  Davidson,  28  Neb.  785. 

Authority  of  Judge.  —  So  where  a 
county  judge  grants  an  attachment 
for  a  debt  not  yet  due,  and  signs  the 
order  officially,  it  will  be  presumed,  in 
order  to  legalize  his  action,  that  he  was 
judge  of  the  court  where  the  order  was 
made,  and  that  the  judge  of  the  dis- 
trict court  was  absent  therefrom.  Reed 
V.  Bagley,  24  Neb.  333. 

Judgment  on  Note. — So  to  uphold  a 
judgment  on  a  note  it  was  presumed 
that  the  material  for  which  a  note  was 
given  was  furnished  at  or  before  the 
time  the  note  was  given.  Duvall  v, 
Kenton,  127  Ind.  181.  So  where  a 
suit  was  begun  August  18,  on  a  note 
made  payable  August  17  of  the  same 
year,  it  was  presumed  that  days  of 
grace  were  waived  in  the  note,  where 
it  was  not  in  the  record.  Cohn  v. 
Farmers',  etc..  Bank,  i  S.  Dak.  237. 

Filing  of  Affidavit. — So  where  the 
record  fails  to  show  that  an  affidavit 
required  by  law  for  the  allowance  of 
attorney's  fees  provided  for  in  the 
note  and  mortgage  sued  on  was  not 
filed,  the  court  presumed,  in  support 
of  the  order  of  the  trial  court  allow- 
ing the  fees,  that  it  was  filed.  Mills 
County  Nat.  Bank  v.  Perry,  72  Iowa 
15- 

Attachment  Quashed. — So  that  the 
court  rightly  quashed  an  attachment 
regular  on  its  face,  no  ground  appear- 
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2.  Presumptions  as  to  Record  and  Proceedings  on  Appeal — a.  Rec- 
ord— In  General. — The  statements  and  recitals  of  the  record  on 
appeal  are  conclusively  presumed  to  be  true.* 


ing  in  the  record.  Cobb  v.  O'Neal,  i 
How.  (Miss.)  581. 

Dismissal. — And  that  the  dismission 
of  a  cause  by  the  Circuit  Court  on  mo- 
tion without  any  reason  appearing  on 
the  record  in  favor  of  or  against  the 
dismission  was  correct.  Congressional 
Tp.  V.  Clark,  i  Ind.  139;  Ross  v.  Mis- 
ner,  3  Blackf.  (Ind.)  362. 

Judgment  Delayed.  —  In  Indiana, 
where  a  judge  holds  a  cause  under 
advisement  for  more  than  sixty  days 
without  objection  or  question,  he  will 
be  presumed  to  have  had  a  lawful  ex- 
cuse for  the  delay.  McCray  v.  Humes, 
116  Ind.  III. 

Special  Order. — An  attachment  for 
contempt  was  indorsed  by  the  clerk  as 
issued  by  special  order  of  court.  It 
was  presumed  that  such  an  order  had 
been  made.  Park  v.  Park,  80  N.  Y. 
156. 

Return. — So  that  a  sheriff's  return 
was  properly  amended.  Heaton  v. 
Peterson,  6  Ind.  App.  i. 

Referee's  Report. — So  a  referee's  re- 
port awarding  plaintiff  a  gross  sum  in 
an  action  for  services  and  expenses 
was  presumed  to  include  both.  Hook- 
er V.  Brandon,  75  Wis.  8. 

Holder  for  Value. — So  it  will  be  pre- 
sumed, where  a  court  below  allows  a 
decision  by  holders  of  a  note  against 
an  insolvent's  estate,  that  they  were 
holders  for  value.  Williams  v.  Im- 
porters', etc.,  Nat.  Bank,  44  111.  App. 
2g5;  Jennings  Trust  Co.  v.  Merchants' 
Nat.  Bank,  44  111.  App.  295. 

Application  of  Law. — And  that  the 
trial  court  properly  applied  the  law  to 
the  proof.  Montgomery  v.  Black,  124 
111.  62;  Atkinson  Car  Spring  Works 
V.  Barber,  145  111.  418;  Smith  v.  Bar- 
ber (111.,  1S93),  34  N.  E.  Rep.  34. 

Commencement  of  Trial.  —  A  case 
stated  on  the  record  to  be  on  trial 
Friday  will  be  presumed  to  have  com- 
menced the  day  before,  if  that  was 
the  day  set  for  trial.  Minor  v.  Lam- 
belie,  9  La.  325. 

Order  of  Warning. — So  that  an  order  of 
warning  was  correctly  entered  against 
defendant.  Herd  v.  Cist  (Ky.,  1889), 
T2  S.  W.  Rep.  466. 

Rejection  of  Evidence. — And  that  the 
trial  judge  properly  rejected  a  tran- 
script from  the  books  of  a  witness. 
Keans  v.  Jones,  77  Ga.  91. 


Offer  of  Evidence. — In  a  suit  on  a  bill 
of  exchange  by  an  indorsee  for  collec- 
tion, the  record  on  appeal  showed 
that  the  appellee  did  "offer  in  evi- 
dence the  draft,"  but  the  draft  itself 
was  not  shown  by  the  record.  It  was 
presumed  that  the  draft  so  adduced 
was  the  bill  of  exchange  described  in 
the  declaration  and  read  to  the  jury. 
Brown  v.  Griffin,  40  111.  App.  558. 

Testimony  of  Wife. — Where  the  wife 
of  a  defendant  in  a  criminal  trial  was 
examined  before  the  grand  jury  as  a 
witness,  it  was  presumed  that  she 
only  testified  to  the  fact  of  marriage 
under  Act  May  23,  1887,  Laws  Pa. 
Com.  V.  Mosier,  135  Pa.  St.  221. 

Waiver  of  Objection. — So  where  the 
record  discloses  that  an  objection  was 
made,  but  no  ruling  affirmatively  ap- 
pears to  have  been  made  thereon,  it 
will  be  presumed  to  have  been  waived. 
Rosenthal  v.  Bilger,  86  Iowa  246; 
Gable  v.  Hainer,  83  Iowa  457;  Ortiz 
V.  State,  30  Fla.  270;  Willingham  v. 
State,  21  Fla.  761;  Pomeroy  v.  Indi- 
ana State  Bank,  i  Wall.  (U.  S.)  592; 
Laber  v.  Cooper,  7  Wall.  (U.  S.)  565; 
Locke  V.  U.  S.,  2  Cliff.  (U.  S.)  574. 

Time  of  Exceptions. — So  where  the 
bill  of  exceptions  is  silent,  it  will  be 
presumed  that  exceptions  appearing 
therein  were  taken  at  the  time  a  rul- 
ing was  made.  Hall  v.  Harris,  2  S. 
Dak.  331;  U.  S.  V.  Carey,  no  U.  S.  51; 
Stanton  v.  Embrey,  93  U.  S.  548;  Bar- 
ton V.  Forsyth,  20  How.  (U.  S.)  532; 
Hannibal,  etc.,  R.  Co.  v.  Moore,  37 
Mo.  342;  Simpson  z/.  Dall,  3  Wall.  (U. 
S.)469.  See  article  Exceptions  and 
Objections. 

1.  California. — Sichler  v.  Look,  93 
Cal.  600;  People  v.  Toal,  85  Cal.  333. 

Illinois. — Chronice  v.  Pugh,  136  111. 

539- 

Indiana. — Garn  v.  Working,  5  Ind. 
App.  14;  Gould  V.  O'Neal,  i  Ind.  App. 
144. 

Kansas. — Ryan  v.  Madden,  46  Kan. 

245- 

Louisiana. — Bartoli  v.  Huguenard, 
39  La.  Ann.  412. 

Michigan. — Turnbull  v.  Richardson, 
69  Mich.  400. 

Minnesota.  —  Reiff  v.  Bakken,  36 
Minn.   333. 

Missouri. — Duke  v.  Kansas  City, 
etc.,  R.  Co.,  39  Mo.  App.  105;  Kinion 
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Inclusiveness.  —  Accordingly,  as  no  presumption  can  be  made 
against  the  record,*  where  the  record  proper  or  bill  of  exceptions 
is  certified  to  contain  all  the  proceedings  or  all  the  evidence,  all 
presumptions  are  excluded  that  other  facts  or  circumstances,  not 
stated  therein,  existed  although  the  judgment  cannot  be  sustained 
unless  they  are  made  ;*   nor  can  facts  not  stated  in  the  record  be 

The  motion 


V.  Kansas  City,  etc.,  R.  Co.,  39  Mo. 
App.  382;  Eggert  v.  Chas.  H.  Heer 
Dry  Goods  Co.,  102  Mo.  512. 

South  Dakota. — Wright  v.  Sherman 
(S.  Dak.,  1892),  53  N.  W.  Rep.  425. 

Texas. — Ingle  v.  Bell,  84  Tex.  463; 
Western  Union  Tel.  Co.  v.  Brooks,  78 
Tex.  331. 

United  States. — Evans  v.  Stettnisch, 
149  U.  S.  605;  Butler  v.  Gage,  138  U. 
S.  52. 

Washington. — Skagit  R. ,  etc.,  Co.  v. 
Cole,  I  Wash.  330. 

Evidence  Dehors. — The  presumption 
cannot  be  rebutted  by  any  evidence 
outside  the  record  itself.  Bartoli  v. 
Huguenard,  39  La.  Ann.  412.  See 
Record  on  Appeal,  supra. 

Judgment  witnoat  Notice  to  Plaintiff. 
— The  plaintiff  filed  a  petition  in  No- 
vember. Three  years  thereafter,  at 
May  term,  the  case  was  ordered  "  con- 
tinued." On  the  i8th  day  of  the  fol- 
lowing August  the  record  recited:  "  It 
is  ordered  by  the  court  that  the  contin- 
uance heretofore  entered  herein  be  and 
the  same  is  hereby  set  aside,  and  this 
cause  stand  for  trial  at  the  adjourned 
term  of  this  court."  An  answer  was 
filed  August  20th  and  a  reply  Septem- 
ber 22d.  On  the  4th  day  of  Novem- 
ber appeared  an  entry  of  trial,  verdict 
for  defendant,  and  judgment  thereon. 
This  entry  began  with  the  recital 
"Now  come  the  parties  herein  by 
their  attorneys."  On  Novem.ber  12th 
the  plaintiff  moved  to  set  aside  the 
judgment  on  the  ground  that  the 
order  of  continuance  had  been  vacated 
in  the  absence  of  his  counsel  and 
without  notice,  and  in  support  of  his 
motion  the  affidavit  of  one  of  the 
plaintiff's  counsel  said  in  part:  "  Said 
order  [of  continuance]  was  so  obtained 
during  the  absence  of  plaintiff's  coun- 
sel and  without  notice  to  plaintiff  or 
to  affiant  that  application  would  be 
made  to  the  court  for  the  vacation  of 
said  order  of  continuance,  and  no 
notice  or  information  whatever  was 
served  upon  or  communicated  to  said 
plaintiff  that  said  cause  stood  for 
trial  at  this  term  until  on  the  nth  day 
of  November,  and  after  judgment  had 


been  entered  thereon, 
was  overruled. 

The  court  on  appeal  said:  "The 
record  of  the  trial  shows  that  the  par- 
ties appeared  by  their  attorneys,  dis- 
closes no  application  for  a  postpone- 
ment, no  objection  to  the  proceeding 
at  the  time,  and  no  error  in  the  course 
of  the  trial.  As  against  this  there  is 
an  affidavit  which,  as  certified  by  the 
clerk,  is  among  the  files  in  the  case. 
For  several  reasons  this  is  insufficient. 
In  the  first  place,  only  error  apparent 
on  the  record  can  be  considered,  and 
an  affidavit  filed  for  use  on  a  motion  is 
not  part  of  the  record  "  except  "  by  be- 
ing incorporated  in  a  bill  of  exceptions. 
Stewart  v.  Wyoming  Ranch  Co.,  128 
U.  S.  383;  Backus  v.  Clark,  i  Kan. 
303;  Altschiel  v.  Smith,  9  Kan.  90; 
Jenks  V.  School  Dist.  No.  38,  18  Kan. 
356;  Tiffin  V.  Forrester,  8  Mo.  642; 
McDonald  v.  Arnout,  14  111.  58;  Smith 
V.  Wilson.  26  111.  186.  In  the  second 
place,  there  is  nothing  to  show  that 
this  was  the  only  affidavit.  The  cer- 
tificate of  the  clerk  is  simply  '  that 
the  foregoing  folios  from  i  to  13  con- 
tain true  and  faithful  transcripts  from 
the  records  and  files  of  said  court  in 
the  case  '  of  Evans  v.  Stettnisch,  149 
U.  S.  605.  This  certificate  may  be 
true,  and  yet  a  dozen  affidavits  con- 
tradicting the  statements  in  this  have 
been  filed  and  used  on  the  motion. 
In  the  third  place,  if  it  were  affirm- 
atively shown  that  there  was  only 
the  one  affidavit,  that  is  not  sufficient 
to  overthrow  the  recital  in  the  record. 
The  record  imports  absolute  verity, 
an  affidavit  of  a  witness  does  not;  and 
when  the  court,  which  in  addition 
may  be  supposed  to  have  personal 
knowledge  of  the  fact,  sustains  the  re- 
cital in  the  record  as  against  the  state- 
ment in  the  affidavit,  its  ruling  can- 
not on  review  be  adjudged  errone- 
ous."  Evans  z/.Stettnisch,i49  U.S. 605. 

1.  Townsend  v.  Jeffries,  17  Ala.  276; 
Smith  V.  Maxwell,  i  Stew.  &  P.  (Ala.) 
221;  Lawler  v.  Norris,  28  Ala.  675  j 
Hunter  v.  Hatfield,  68  Ind.  41C. 

2.  McMillan  Marble  Co.  v.  Black, 
8q  Tenn.  118. 
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presumed  to  exist  if  they  conflict  with  its  recitals.* 

Conflict  in  Kecord. — So  where  statements  in  the  record  conflict  on 
a  material  point  the  construction  which  upholds  the  judgment 
will  be  deemed  conclusive.*  And  where  the  omissions  of  the 
record  raise  conflicting  presumptions,*  or  its  arrangement  is 
capable  of  different  interpretations,'*  or  it  is  unintelligible  because 
of  a  confused  arrangement,  the  construction  maintaining  the 
judgment  will  be  adopted.* 

b.  Recitals  in  Judgment  or  Decree.— Recitals  in  judg- 
ments and  decrees  contained  in  the  record  proper  are,  ordinarily, 
conclusive  proof  of  their  own  verity,*  and  no  presumption  as  to 
evidence  can  be  made  which  contradicts  them.''     But  if  a  recital 


Appointment  as  Administrator. — So, 
where  the  record  contained  all  the 
evidence,  but  failed  to  present  any 
proof  of  plaintiff's  appointment  as  ad- 
ministrator, it  was  conclusively  pre- 
sumed that  none  existed.  McMil- 
lan Marble  Co.  v.  Black,  89  Tenn.  118. 
Judgment  Alone  in  Becord.  —  When 
the  clerk  certified  a  judgment  only, 
and  that  "the  same  is  all  the  rec- 
ord of  said  cause  on  file,  balance 
being  mislaid  or  lost,"  the  court  de- 
clined to  presume  the  existence  of 
writ,  declaration,  and  plea.  Murray 
V.  Tardy,  19  Ala.  710. 

Special  Bills  of  Exception. — It  will  not, 
however,  be  presumed  as  against  a 
special  bill  of  exceptions  purporting  to 
bring  up  the  facts,  whether  by  affidavit 
or  otherwise,  upon  which  the  decision 
of  the  court  on  a  collateral  motion 
depended,  that  the  court  acted  on 
evidence  not  contained  therein,  where 
by  the  bill  of  exceptions  the  court  has 
stated  that  it  made  a  ruling  on  the 
facts  stated  in  the  bill.  Chicago,  etc., 
Coal  R.  Co.  V.  McDaniels,  134  Ind. 
166. 

Papers  Used  on  Motion. — So  on  appeal 
from  an  order  where  a  statute  requires 
the  clerk  of  the  court  below  to  transmit 
to  the  appellate  court  "  the  original 
papers  used  by  each  party  on  the 
application  for  the  order  appealed 
from,"  it  will  be  presumed  that  all 
the  proper  documents  and  evidence 
before  the  court  below  have  been 
transmitted  by  the  clerk,  and  no 
presumption  as  to  other  evidence  not 
included  therein  will  be  made.  Hroch 
V.  Aultman  (S.  D.,  1893),  54  N.  W. 
Rep,  270. 

1.  San  Francisco  Sav.  Union  v. 
Myers,  76  Cal.  624;  King  v.  Robinson, 
33  Me.  114;  Paul  V.  Hussey,  35  Me.  97; 
Humason  v.  Lobe,  76  Tex.  512;  Mes- 


singer   v.    Kintner,    4  Binn.  (Pa.)  97; 
Townsend  v.  Jeffries,  17  Ala.  276. 

2.  Prescott  v.  Grady,  91  Cal.  519; 
Worthington  v.  Alden,  31  Iowa  419. 

Legal  Holiday. — As  where  the  tran- 
script contains  a  notice  of  a  hearing 
of  a  motion  given  for  a  legal  holiday, 
but  judgment  recites  that  the  motion 
was  heard  at  a  subsequent  date 
thereto,  the  court's  statement  will  be 
presumed  true.  Prescott  v.  Grady,  91 
Cal.  519. 

3.  Whipley  v.  Flower,  6  Cal.  630. 

4.  Denver,  etc.,  R.  Co.  v.  Cowgill, 
44  Kan.  325;  McReynolds  v.  Jones,  30 
Ala.  loi;  Patton  v.  Hayter,  15  Ala.  18; 
Donnell  v.  Jones,  17  Ala.  689;  Davis  v. 
Severance,  49  Minn.  528;  Worthington 
V.  Olden,  31  Iowa  419. 

5.  Vaughan  v.  Kansas  City,  etc.,  R. 
Co.,  34  Mo.  App.  141;  Kelm  v.  Rath- 
bun,  36  Mo.  App.  199;  McReynolds  v. 
Jones,  30  Ala.  loi;  Patton  v.  Hayter, 
15  Ala.  18;  Whipley  v.  Flower,  6  Cal. 
630;  Davis  V.  Severance,  49  Minn.  528; 
Denver,  etc.,  R.  Co.  v.  Cowgill,  44 
Kan.  325. 

Evidence. — When  a  statute  requires 
the  immaterial  evidence  to  be  sifted  out 
in  bringing  the  case  up  on  appeal,  the 
appellate  court  will  not  be  at  pains  to 
separate  it  out  where  the  rule  is  not 
complied  with;  but  where  the  material 
and  immaterial  evidence  is  confused 
the  verdict  will  be  presumed  correct. 
Bowe  V.  Gress  Lumber  Co.,  86  Ga.  17; 
Huff  V.  State,  91  Ga.  5. 

6.  Otis  V.  Sweeney,  43  La.  Ann. 
1073;  Blair  v.  Ray,  103  111.  615;  Wood- 
bridge  V.  Austin,  81  Iowa  671;  Sichler 
V,  Look,  93  Cal.  606.  See  Jurisdiction, 
supra. 

7.  Extent  of  Presumption.  —  The  re- 
citals of  the  judgment  are  conclusively 
presumed  to  be  true,  even  if  their  effect 
be  to  rebut  the  assumption  that  'he 
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states  the  existence  of  facts  properly  brought  up  by  the  bill  of 
exceptions,  and  the  bill  is  certified  to  contain  all  the  facts  and 
omits  the  recital  of  facts  so  stated  to  exist,  their  existence  cannot 
be  presumed.* 

c.  Time  to  Prepare  Transcript. — So  the  statement  in  a  rec- 
ord that  more  time  was  necessary  to  prepare  a  transcript  raises  a 
conclusive  presumption  that  in  the  opinion  of  the  trial  judge  there 
was  not  sufficient  time  to  prepare  the  record  by  the  next  regular 
return  day.* 


judgment  itself  was  legally  rendered. 
Otis  V.  Sweeney,  43  La.  Ann.  1073; 
Woodbridge  v.  Austin,  81  Iowa  671. 

Conclusions  of  Law. — When  a  judg- 
ment recites  that  it  is  based  on  con- 
siderations of  law  alone,  it  cannot  be 
presumed  that  it  was  based  on  the  law 
and  evidence,  even  to  sustain  it.  Otis 
V.  Sweeney,  43  La.  Ann.  1073. 

Liberal  Construction.  —  The  recitals 
may  be  liberally  interpreted,  if  a  nar- 
row construction  would  render  the 
judgment  unauthorized.  Blair  z/.  Ray, 
103  111.  615. 

Where  the  recitals  in  a  judgment  of 
dismissal  in  a  replevin  suit  were  in 
pait  :  "  It  appearing  to  the  court  that 
the  injunction  heretofore  granted  by 
this  court  in  the  suit  of  Novel  Blair 
against  the  said  defendants  on  the 
chancery  side  of  this  court  has  on  a  final 
hearing  been  dissolved,  therefore,  it  is 
ordered  by  the  court  that  this  suit  be 
and  the  "^ame  hereby  is  dismissed."  It 
was  held  not  to  be  conclusive  that  the 
court  dismissed  the  suit  for  the  sole 
reason  that  the  injunction  had  been 
dissolved,  but  that  in  the  absence  of  a 
bill  of  exceptions  it  would  be  presumed 
that  other  evidence  appeared  before 
the  court,  if  necessary  to  support  its 
judgment.     Blair  v.  Ray,   103  111.  615. 

1.  Lonkey  J/.  Keyes  Silver  Min.  Co., 
21  Nev.  312;  Lambert  v.  Hyers,  22  111. 
App.  616. 

2.  Bartoli  v.  Huguenard,  39  La. 
Ann.  414. 

Authenticity  of  Entries. — So  it  will  be 
presumed  that  the  trial  court  ordered 
the  entries  apparent  upon  the  record 
to  be  recorded  therein.  State  v. 
Searcy,  46  Mo.  App.  421. 

Nunc  pro  Tunc  Entry. — And  that  the 
judge's  minutes  authorized  a  nunc  pro 
tunc  entry  where  the  record  did  not 
show  the  contrary.  Fletcher  v. 
Coombs,  58  Mo.  430. 

Notice  of  Intention. — Some  cases  go 
very  far  in  their  attempt  to  uphold  the 


verity  of  the  record.  Thus  in  Mon- 
terey County  V.  Gushing,  83  Cal.  507, 
it  was  said  that  a  notice  of  intention 
to  move  for  new  trial  printed  in  the 
transcript  and  made  part  of  the  record 
by  stipulation  does  not  nullify  an  as- 
sertion in  the  statement  that  a  notice 
of  a  different  character  was  given.  It 
was  presumed  that  the  first  notice  was 
amended  or  that  a  second  notice  was 
given. 

Two  Findings. — So  where  an  appel- 
lant presents  on  appeal  a  prior  set  of 
findings  and  a  judgment  subsequent  to 
those  contained  in  the  judgment,  it 
will  be  presumed  on  appeal  that  the 
circumstances  arose  wherein  the  trial 
court  would  have  been  justified  under 
the  law  in  setting  aside  the  first  find- 
ings and  judgments  and  filing  the 
second.     Paige   v.    Roeding,    96   Cal. 

391- 

Hearing  on  Attachment. — So  where 
two  decrees  embodied  in  the  record 
recite  that  a  cause  was  heard  on  attach- 
ment duly  levied,  it  will  be  presumed 
to  have  been  so  heard,  though  the 
attachment  appeared  on  the  face  of  the 
record  to  have  been  quashed.  Taylor 
V.  Cox,  32  W.  Va.  148. 

Becord  and  Bill  of  Exceptions. — As  to 
matters  properly  in  the  bill  of  excep- 
tions, its  statements  control  where  in 
conflict  with  the  record,  and  vice  versa. 
See  Record  oti  Appeal,  infra. 

Exceptions. — Exceptions  appearing  in 
the  printed  record,  but  found  to  be 
stricken  out  of  the  bill  of  exceptions  as 
returned,  are  presumed  not  to  have 
been  taken  unless  it  is  shown  that  the 
return  has  been  tampered  with.  At- 
kinson V  Morse,  57  Mich.  276. 

Statement  of  Facts. — Where  the  cer- 
tificate of  the  judge  to  the  statement 
of  facts  certifies  that  regular  notice 
had  been  given  of  the  settlement  at  a 
certain  time  and  place,  and  that  such 
settlement  had  been  adjourned  to  an- 
other time  and    place,  it  will   be  pre- 
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d.  Proceedings  Essential  on  Appeal. — There  is  no  pre- 
sumption that  appellate  courts  have  jurisdiction  on  appeal,*  and 
the  record  on  appeal  must  affirmatively  show  substantial  compli- 
ance with  statutory  requirements  essential  to  the  taking  and  per- 
fection of  an  appeal  ;*  but  the  presumption  that  judicial  officers 
perform  their  duty  applies.^  So  it  will  be  presumed  that  appeal 
papers  were  returned  in  the  manner  prescribed  by  law,"*  and 
where  the  contrary  does  not  appear,  that  the  original  papers  ac- 
companied the  transcript,*  and  that  the  transcript  was  prepared 
within  the  required  time.® 

e.  Undertaking — Bill  of  Exceptions — Abstract — Undertak- 
ing.— It  will  be  presumed  by  the  appellate  court  that  an  under- 
taking to  effect  the  appeal  was  filed  at  the  date  of  justification;'' 


sumed  that  the  settlement  was  ad- 
journed by  an  order  of  the  court,  if  the 
record  does  not  so  state,  Doyle  v. 
McLeod,  4  Wash.  732. 

1.  Zuberbier  v.  Robin,  36  La.  Ann. 
418;  New  Orleans  v.  Apken,  36  La. 
Ann.  419;  De  Smet  First  Nat.  Bank  v. 
Northwestern  Elevator  Co.  (S.  Dak., 
1891),  50  N.  W.  Rep.  386.  See  Record 
on  Appeal,  supra,  and  the  titles  of  the 
various  proceedings. 

2.  Bright  v.  State,  90  Ind.  343; 
O'Brien  v.  State,  125  Ind.  41;  Leslie  v. 
State,  83  Ind.  180;  Duncan  v.  State,  84 
Ind.  209;  App.  V.  State,  90  Ind.  73. 

3.  Wilkins  v.  Tourtellott,  42  Kan. 
176;  Head  v.  Daniels,  38  Kan.  i. 

Acknowledgment  before  Deputy  Clerk. 
— Where  an  instrument  has  been  ac- 
knowledged in  another  state  before  a 
deputy  clerk  of  a  court,  signing  him- 
self as  such,  and  affixing  the  seal  of 
office,  it  will  be  presumed  in  support 
of  the  certificate  that  the  clerk  was  au- 
thorized to  appoint  a  deputy.  Sumner 
V.  Mitchell,  29  Fla.  179. 

Service  of  Venire. — So,  although  it  is 
shown  that  a  justice  of  the  peace,  in 
delivering  a  venire  to  the  constable  to 
summon  a  jury,  instructed  him  to  se- 
lect from  only  one  class,  as  farmers,  it 
will  be  presumed  that  the  constable 
disobeyed  the  illegal  instruction,  un- 
less the  contrary  is  shown.  Gibbons 
V.  Van  Alstyne  (Supreme  Ct.),  9  N.  Y. 
Supp.  156. 

4.  O'Brien  v.  State,  125  Ind.  41. 
Pleadings  in  Case  Made. — So  when  to 

a  petition  in  error  there  was  attached  a 
case  made  containing  a  brief  recital  of 
the  different  proceedings  in  the  trial 
referred  to  as  "hereto  attached,"  fol- 
lowed by  what  purported  to  be  copies 
of  pleadings,   evidence,    instructions, 


verdict,  motion  for  new  trial,  and  judg- 
ment, and  at  the  end  of  all  this 
a  stipulation  of  both  parties  as  to  time 
of  settling  the  case,  followed  by  a  cer- 
tificate of  the  judge,  it  was  presumed 
that  the  pleadings  and  proceedings 
were  what  they  purported  to  be,  and 
that  by  fair  presumption  they  were 
all  included  in  the  case  made  when  it 
was  served  upon  the  defendants  and 
settled  and  signed  by  the  judge.  Ryan 
V.  Madden,  46  Kan.  245. 

5.  O'Brien  v.  State,  125  Ind.  41. 

6.  It  will  be  presumed  that  -a 
transcript  on  appeal  was  prepared 
within  the  time  required  by  law,  al- 
though the  certificate  of  the  clerk  of 
the  Superior  Court  was  not  attached 
until  a  month  later,  when  no  rule  re- 
quires such  certificate  to  be  attached 
at  the  time  the  transcript  was  made. 
Skagit  R.,  etc.,  Co.  v.  Cole,  i  Wash, 
330.  Statutory  time  to  file,  however, 
is  ordinarily  mandatory.  See  Record 
on  Appeal ;  Time  for  Filing  Transcript, 
supra. 

7.  Harmon  v.  Herndon,  99  N,  Car. 
477- 

Although  this  presumption  may  ren- 
der the  appeal  irregular.  Harmon  v. 
Herndon,  99  N.  Car.  477. 

Discrepancy  in  Dates. — The  record  of 
a  district  court  recites  that  on  the 
5th  day  of  November  judgment  was 
rendered  for  plaintiff,  and  that  defend- 
ant appealed  and  gave  bonds.  The 
bond  actually  given  by  defendant  to 
prosecute  the  appeal  was  dated  Nov. 
8th,  which  was  too  late  to  perfect  the 
appeal.  Held,  that  the  recital  of  the 
record  would  beconclusively  presumed 
correct.   Miller  v.  Shea,  150  Mass.  283. 

A  writ  of  error,  citation,  and  bond 
were  dated    Dec.   13th;  the    writ  and 
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and  that   it   was  duly  approved  where  seasonably  filed.* 

Bill  of  Exceptions. — So  it  will  be  presumed  that  the  bill  of  excep- 
tions was  presented  to  the  trial  judge  within  the  legal  time 
required,*  and  that  it  was  read   by  the   judge   before   he   signed 


citation  were  filed  on  that  day,  while 
the  judgment  sought  to  be  reviewed 
was  not  rendered  until  the  14th  of 
December.  But  the  record  of  the 
case  stated  that  after  such  judgment 
was  entered  the  plaintiff  presented 
to  the  court  a  writ  of  errors,  a 
citation,  and  a  bond,  and  that  the 
court  allowed  the  writ  of  errors, 
and  the  citation  was  signed  by  the 
judge,  and  the  bond  was  approved  and 
ordered  to  be  filed  as  part  of  the  rec- 
ord. It  was  presumed  on  appeal  that 
all  these  proceedings,  including  the  fil- 
ing, took  place  after  the  judgment  of 
the  14th  day  of  December  was  rendered 
and  entered,  and  that  the  discrepancy 
was  a  clerical  error.  Glenn  v.  Liggett 
135  U.  S.  533. 

Stipulation  of  Parties. — Where  the 
parties  stipulate  on  appeal  that  an  un- 
dertaking has  been  properly  filed,  a 
date  indorsed  on  the  bond,  showing  it 
unseasonably  filed,  will  be  presumed 
a  mistake  of  the  clerk.  Pearson  v. 
Ashley,  5  Wash.  172. 

Amount  of  Bond. — So  where  a  justice 
of  the  peace  is  to  fix  the  amount  of 
an  appeal  bond  in  the  probable  amount 
of  costs  it  will  be  presumed  that  he  in- 
cludes in  his  estimate  the  probable 
costs  and  disbursements  in  the  appel- 
late court,  as  well  as  those  already 
accrued  below.  Bilyeu  v.  Smith,  18 
Oregon  335. 

Order  of  Appeal. — The  statement  con- 
tained in  the  order  of  appeal,  that  there 
was  not  sufficient  time  to  prepare  the 
record  by  the  next  regular  return  day 
for  appeals,  even  if  suggested  by  the 
"appellant's  counsel,  must  be  held  as 
adopted  by  and  emanating  from  the 
trial  judge  and  is  presumed  to  be 
true;  and  the  court  will  not  consider 
ex-parte  certificates  or  affidavits  or 
other  evidence  outside  the  record  to 
rebut  such  presumption.  Bartoli  v. 
Huguenard,  39  La.  Ann.  412. 

Oral  Notice  of  Appeal. — Where  under 
Civ.  Code  Pro.  Wash.,  §  1405,  a  no- 
tice of  appeal  was  given  orally  in  open 
court  and  noted  at  the  minute  of  the 
judgment  appealed  from,  it  was  pre- 
sumed, where  the  record  failed  so  to 
state,  that  the  proper  order  for  entry 
was   given   to  the  clerk  and  that  the 


order  of  appeal  was  duly  entered  in  the 
journal.    Elma  v.  Carney,  4  Wash.  419. 

Petition  of  Appeal. — A  judgment  of 
reversal  was  rendered  by  the  appellate 
court  of  Illinois  on  March  13,  1889. 
On  May  3,  1889,  an  order  was  entered 
granting  the  appeal  to  the  Supreme 
Court.  Appellee  moved  to  dismiss  on 
the  ground  that  it  was  not  prayed  at 
any  time  within  twenty  days  after  the 
rendition  of  the  judgment  appealed 
from.  It  was  presumed  that,  although 
the  appeal  was  granted  more  than 
twenty  days  after  the  judgment  was 
rendered,  the  petition  was  filed  within 
the  twenty  days,  the  record  not  show- 
ing affirmatively  when  it  was  filed. 
Espen  V.  Hinchliffe,  131  111.  468. 

Fees  of  Clerk. — So  it  will  be  presumed 
that  fees  required  by  law  were  paid  to 
the  clerk  on  appeal,  where  the  record 
does  not  show  the  contrary.  Miller  v. 
Superior  Machine  Co.,  79  111.  450. 

Time  to  Extend.— Where  no  notice  is 
presented  by  the  record  of  an  applica- 
tion to  extend  the  time  to  file  the  ap- 
peal record,  it  will  be  presumed  that 
it  was  properly  given.  Pennington 
V.  McNally,  ii  Colo.  559;  Martin  v. 
Force,  3  Colo.  199;  Gomer  v.  Chaffe,  5 
Colo.  383;  Hughes  v.  Cummings,  7 
Colo.  138. 

1.  Clapp  V.  Freeman.  16  R.  I.  344; 
Hooker  v.  Brandon,  75  Wis.  8;  Hunt 
V.  Kemper  (Ky.,  1888),  9  S.  W.  Rep. 
803;  Spencer  v.  Credle,  102  N,  Car.  68; 
Tradesmen's  Nat.  Bank  v.  LeMoyne, 
127  111.  253;  Buecher  v.  Castteen,  41 
Kan.  141. 

2.  Childers  v.  State  (Tex.  App., 
1890),  13  S.  W.  Rep.  650;  Golden  v. 
State,  22  Tex.  App.  i;  Clement  v. 
State,  22  Tex.  App.  23;  Tomlin  v. 
State,  25  Tex.  App.  676;  Doe  v.  Roe, 
13  Fla.  602;  Summerlin  v.  Tyler,  6 
Fla.  718;  Smith  v.  Wrightsville,  etc., 
R.  Co.,  83  Ga.  671;  Cowart  v.  Page, 
59  Ga.  235;  Poppell  V.  Thigpen,  74 
Ga.  412;  Clayton  v.  May,  68  Ga.  27; 
Cottle  V.  Harrold,  72  Ga.  831;  Vickery 
V.  Roe,  26  Ga.  582. 

Fraud. — But  upon  suggestions  of 
fraud  the  court  will  investigate  the 
actual  facts.  Smith  v.  Wrightsville, 
etc.,  R.  Co.,  83  Ga.  671. 

Order  Allowing   Time.— If  the  tran- 
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it,*  and  that  all  corrections  therein  were  made  with  his  knowl- 
edge and  before  the  act  of  signing.* 

Abstract. — So  the  abstract  of  the  record  furnished  by  the  appel- 
lant in  the  supreme  court  will  be  presumed  correct.* 

/.  Case  on  Appeal — Certificate. — a  case  on  Appeal  is  presumed 
to  have  been  settled  in  accordance  with  requirements  of  law  where 
made,  signed,  sealed,  and  settled  by  the  proper  judge,  duly  at- 
tested and  filed  by  the  clerk,  and  seasonably  served  on  the  appellee.'* 

Certificate. — So  no  presumption  can  be  made  on  appeal  to  con- 
tradict the  positive  statement  of  the  certificate  to  the  record  as  to 
its  completeness.* 

statement.— A  Statement  settled  on  a  motion  for  a  new  trial  is  pre- 


script on  appeal  contains  no  copy  of 
an  order  allowing  time  for  settling  a 
bill  of  exceptions,  it  will  be  presumed, 
where  the  bill  of  exceptions  states  that 
such  an  order  has  been  made,  that  the 
order  was  regularly  made  and  entered. 
Baker  v.  Chatfield,  23  Fla.  540. 

Where  bills  of  exceptions  must  be 
made  up  and  signed  during  the  term, 
except  when  by  special  order  further 
time  is  allowed,  it  will  be  presumed 
on  appeal  that  a  bill  certified  by  the 
judge  as  having  been  made  up  and 
tendered  for  signature  after  the  term 
by  his  special  leave,  was  upon  an  order 
of  the  court  granting  such  leave.  Rob- 
inson V.  Hartridge,  13  Fla.  501. 

1.  State  V.  Stephens,  96  Mo.  638; 
Wilson  V.  Giddings,  28  Ohio  St.  554. 

2.  State  V.  Stephens,  96  Mo.  639. 

3.  Eggert  v.  Chas.  H.  Heer  Dry 
Goods  Co.,  102  Mo.  512. 

Interlineation. — An  abstract  on  ap- 
peal showed  a  certain  interlineation 
made  by  a  pen.  The  interlineation 
amended  an  allegation  in  a  petition. 
The  amendment  was  necessary  to 
support  an  essential  finding.  Held, 
that  the  abstract  so  amended  would  be 
presumed  correct.  Mahaska  County 
V.  Ruan,  45  Iowa  328.  See  Abstract; 
Record  071  Appeal,  supra. 

4.  Atchison,  etc.,  R.  Co.  v.  Cone,  37 
Kan.  570;  Douglass  v.  Parker,  32  Kan. 
593;  Fearns  v.  Atchison,  etc.,  R.  Co., 
33  Kan.  275. 

5.  Reiflf  V.  Bakken,  36  Minn.  333. 

As,  where  a  case  is  certified  to  con- 
tain all  the  evidence,  it  will  not  be  as- 
sumed, to  sustain  the  judgment,  that 
there  was  other  evidence  not  included. 
Reiff  V.  Bakken,  36  Minn.  333. 

Insufficient  Evidence. — Where  there 
is  a  proper  specification  of  the  insuffi- 
ciency of  the  evidence  to  justify  the 


decision,  the  presumption  is  that  the 
statement  contains  all  the  material 
evidence  in  relation  to  it.  Judson  v. 
Lyford,  84  Cal.  505;  Hidden  t-.  Jordan, 
28  Cal.  303;  Smith  v.  Athern,  34  Cal. 
511;  Clark  V.  Gridley,  35  Cal.  403; 
Grigsby  v.  Clear  Lake  Water  Co.,  40 
Cal.  405;  Abbey  Homestead  Assoc,  v. 
Willard,  48  Cal.  619. 

A  record  containing  a  certificate  that 
it  embraced  "  so  much  of  the  evidence 
as  is  material  to  the  questions  to  be 
raised,"  was  presumed  to  include  all 
the  evidence  relating  to  the  particular 
question  raised.  Traders'  Nat.  Bank 
V.  Parker,  130  N.  Y.  415. 

Certificate  as  to  Instructions. — So  the 
certificate  of  the  trial  judge  that  in- 
structions were  applicable  to  evi- 
dence is  conclusively  presumed  true. 
Gould  V.  O'Neil,  i  Ind.  App.  144. 

Cumulative  Evidence.  —  The  state- 
ment at  the  end  of  a  case  on  appeal, 
"that  case  does  not  contain  all  the 
evidence  taken  at  the  trial;  there  was 
additional  evidence  for  the  defendant 
which  was  cumulative,"  does  not  ex- 
clude the  presumption  that  evidence 
not  appearing  sustained  facts  found 
by  a  referee.  Guion  v.  Mundy  (C.  PI.), 
18  N.  Y.  445;  Augusta  R.  Co.  v. 
Andrews,  89  Ga.  653;  O'Bear  v.  Gray, 
73  Ga.  455. 

Statement  on  Motion  for  New  Trial. — 
In  the  absence  of  a  showing  to  the 
contrary,  a  statement  on  a  motion  for 
a  new  trial,  which  is  certified  to  by  the 
trial  judge  as  having  been  properly 
settled,  is  presumed  to  have  been 
served  as  required  by  law.  Sullivan 
V.  Wallace,  73  Cal.  307;  People  v.  Mar- 
tin, 6  Cal.  477;  Valentine  v.  Stewart, 
15  Cal.  387;  Young  v.  Rosenbaum,  39 
Cal.  646;  Robb  v.  Ankeny,  4  W.  &  S. 
(Pa.)  128. 
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sumed  to  contain  all  the  evidence  necessary  to  explain  the  error 
assigned.* 

3.  Omission  of  Evidence  Generally. — Where  the  record  does  not 
affirmatively  purport  to  contain  all  the  evidence,  a  state  of  facts 
will  be  presumed  proved  in  the  trial  court  authorizing  the  rulings, 
verdict,  and  judgment.* 


1.  Cereghino  v.  Cereghino,  4  Utah 

lOI. 

2.  Alabama. — Southern  Suspender 
Co.  V.  Van  Borries,  91  Ala.  507;  Dun- 
ton  V.   Keel  (Ala.,  1891),   10  So.   Rep. 

333- 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Amos,  54  Ark.  159. 

California. — Caruthers  v.  Hensley, 
goCal.  559;  California  Southern  Hotel 
Co.  V.  Callender,  94  Cal.  120;  Sullivan 
V.  Wallace,  73  Cal.  307. 

Colorado. — Rollins  v.  Pueblo  County, 
15  Colo.  103. 

Connecticut. — Weed  v.  Weed,  25 
Conn.  498. 

Florida. — Stearns  v.  Jandon,  27  Fla. 
469. 

Georgia. — Skinner  v.  Roberts,  92 
Ga.  366. 

Idaho. — Tolouse  v.  Burkett,  2  Idaho 
265. 

Illinois. — Wilson  v.  Nilson,  44  Hi. 
App.  209;  Ryan  v.  Newcomb,  36  111. 
App.  538;  Walker  v.  Aurora,  140  111. 
402. 

Indiana. — Weir  Plow  Co.  v.  Walms- 
ley,  no  Ind.'  242;  Joseph  v.  Mather, 
no  Ind.  114;  Stevens  v.  Stevens,  127 
Ind.  560;  Hilker  v.  Kelley,  130  Ind. 
356;  Brownlee  v.  Hare,  64  Ind.  311; 
Hammon  v.  Sexton,  69  Ind.  37;  Col- 
lins V.  Collins,  100  Ind.  266;  McNeely 
V.  Holliday,  105  Ind.  324;  Beatty  v. 
O'Connor,  106  Ind.  81;  Ohio,  etc.,  R. 
Co.  V.  Voight,  122  Ind.  288;  Swales  v. 
Grubbs,  6  Ind.  App.  477;  Hunsinger 
V.  Hofer,  no  Ind.  390;  Indiana,  etc., 
R.  Co.  V.  Adams,  112  Ind.  308;  Rails- 
back  V.  Greve,  58  Ind.  72. 

Iowa. — Brady  v.  Malone,  4  Iowa  146; 
Hefferman  v.  Burt,  7  Iowa  320;  Jen- 
nings V.  Conn,  II  Iowa  542;  Willett 
V.  Millman,  61  Iowa  123;  Phillips  v. 
Phillips,  46  Iowa  703;  State  v.  Postle- 
wait,  14  Iowa  446;  Mcintosh  v.  Kil- 
bourne,  37  Iowa  420;  Laughlin  v. 
Main,  63  Iowa  580;  Day  v.  Hawkeye 
Ins.  Co.,  72  Iowa  597;  Hudson  v. 
Matthews,  Morr.  (Iowa)  94;  Isett  v. 
Oglevie,  9  Iowa  313;  Way  v.  Lamb,  15 
Iowa  79;  Messer  v.  Reginmitter,  32 
Iowa  312;  Stewart  v.  Bishop,  33  Iowa 


584;  State  V.  Foster,  40  Iowa  303; 
Thompson  v.  Winnebago  County,  48 
Iowa  155;  Pottawattamie  County  v. 
Marshall  County,  56  Iowa  410. 

Kansas. — Bartlett  v.  Feeney,  11 
Kan.  593;  Moore  v.  Mcintosh,  6  Kan. 
39;  Hall  V,  Jenness,  6  Kan.  356;  Hoff- 
man V.  Meyer,  6  Kan.  398;  Winsor  v. 
Cole,  10  Kan.  620;  Winsor  v.  God- 
dard,  10  Kan.  625;  Ephraim  v.  Gar- 
lick,  10  Kan.  280;  Hunter  v.  Ferguson, 
13  Kan.  462  ;  Ford  v.  Pearson,  37 
Kan.  554. 

Louisiana. — Otis  v.  Sweeney,  43  La. 
Ann.  1073;  Pilcher's  Succession,  39 
La.  Ann.  364;  Miller  v.  Cappel,  39 
La.  Ann.  883;  Nugent  v.  Stark,  34  La. 
Ann.  631;  Verges  v.  Gonzales,  33  La. 
Ann.  415;  Hefner  v.  Hesse,  26  La. 
Ann.  148;  State  v.  De  Monasterio,  26 
La.  Ann.  734;  Citizens'  Bank  v.  St. 
Amans,  23  La.  Ann.  293;  Graham  v. 
Rice,  23  La.  Ann.  393;  Simmons  v. 
Howard,  23  La.  Ann.  504;  Parham  v. 
Ogle,  22  La.  Ann.  73;  State  v.  Bru- 
ington,  22  La.  Ann.  8;  State  v.  Por- 
ter, 41  La.  Ann.  402. 

Maryland. — Ridgely  v.  State,  75  Md. 
510. 

Massachusetts. — Parks  v.  Smith,  155 
Mass.  26. 

Michigan. — Wagar  v.  Peak,  22  Mich. 
368;  McGraw  v.  Germania  F.  Ins.  Co., 
54  Mich.  146;  Wood  V.  Lake  Shore, 
etc.,  R.  Co.,  49  Mich.  370;  Lang- 
worthy  V.  Green  Tp.,  88  Mich.  207; 
Richards  v.  Tozer,  27  Mich.  451;  Lon- 
den  V.  East  Saginaw,  41  Mich.  18; 
Anderson  v.  Walter,  34  Mich.  113. 

Minnesota. — Warner  v.  Myrick,  16 
Minn.  91;  Jaspers  v.  Lano,  17  Minn. 
296;  Lake  Superior,  etc.,  R.  Co.  v. 
Greene,  17  Minn.  322;  Young^^.  Young, 
18  Minn.  90;  Daly  v.  Proetz,  20  Minn. 
411;  Brown  v.  Gurney,  20  Minn.  527; 
Butler  V.  Fitzpatrick,  21  Minn.  59; 
Dickerman  v.  Ashton,  21  Minn.  538; 
Plummer  v.  Mold,  22  Minn.  15;  Trog- 
den  V.  Winona,  etc.,  R.  Co.,  22  Minn. 
198;  Anderson  v.  Morrison,  22  Minn. 
274;  Kohn  V.  Tedford,  46  Minn.  ii.6. 

Mississippi. — Harris  v,  Newman,  5 
How.  (Miss.)  654;  Briggs  v.  Clark,  7 
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And  where  the  record  on  appeal  contain.s  no  statement  of  the 
evidence,  it  will  be  presumed  in  order  to  sustain  the  judgment 


How.  (Miss.)  457;  Abbott  v.  Hackman, 
2  Smed.  &  M.  (Miss.)  510;  Ross  v. 
Mims,  7  Smed.  &  M,  (Miss.)  121 ;  Long 
V.  Schackleford,  25  Miss.  559;  Stead- 
man  V.  Holman,  33  Miss.  550;  Pass  z/. 
McRea,  36  Miss.  143;  Gale  v.  Lan- 
caster, 44  Miss.  413;  Byrd  v.  State,  i 
How.  (Miss.)  163;  Doty  v.  Lucas,  43 
Miss.  337;  Peterson  v.  Kittredge,  65 
Miss.  33;  Fox  V.  Matthews,  33  Miss. 
433;  Green  v.  Creighton,  7  Smed.  &  M. 
(Miss.)  197;  Ferriday  v.  Selser,  4 
How.  (Miss.)  506. 

Missouri. — Foster  v.  Nowlin,  4  Mo. 
23;  Walter  v.  Cathcart,  18  Mo.  256; 
Newman  v.  Newman,  29  Mo.  App. 
649;  Smith  V.  Laumeier,  12  Mo.  App. 
546;  Campbell  v.  Butler,  32  Mo.  App. 
646;  State  V.  Watkins,  25  Mo.  App.  21; 
Bowman  v.  Branson,  iii  Mo.  343; 
Lewis  V.  Written,  112  Mo.  318;  Guinn 
V.  Boas,  31  Mo.  App.  131;  State  v. 
Stevenson,  93  Mo.  91;  State  v.  Gil- 
more,  95  Mo.  554;  Carney  v.  Carney, 
95  Mo.  353. 

Nebraska. — McClure  v.  Lavendar, 
21  Neb.  181;  Stanton  v.  Spence,  22 
Neb.  191;  Fitzgerald  v.  Brandt,  36 
Neb.  683;  Brown  v.  Goodyear,  29  Neb. 
376. 

New  York. — Somers  v.  Metropolitan 
El.  R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp. 
950;  Farrell  v.  Horgan  (Super.  Ct.), 
14  N.  Y.  Supp.  951;  Gerry  v.  Cat- 
tabury  (Super.  Ct.).  14  N.  Y.  Supp. 
951;  Cole  V.  New  York  El.  R.  Co. 
(Super.  Ct.),  14  N.  Y.  Supp.  951; 
Haynes  v.  Aldrich  (Super.  Ct.),  14 
N.  Y.  Supp.  951;  Weber  v.  Metropol- 
itan El.  R.  Co.  (Super.  Ct.),  14  N.  Y. 
Supp.  952;  Mortimer  v.  Manhattan  R. 
Co.  (Super.  Ct.),  14  N.  Y.  Supp.  952; 
Watson  V.  Benz,  58  Hun  (N.  Y.),  607; 
Olin  V.  Metropolitan  El.  R.  Co.  (Super. 
Ct.),  14  N.  Y.  Supp.  950;  Bohm  v. 
Metropolitan  El.  R.  Co.  (Super.  Ct.), 
14  N.  Y.  Supp.  950;  Matter  of  Byrne 
(Supreme  Ct.),  8  N.Y.  Supp.  676;  Paige 
V.  Fazackerly,  36  Barb.  (N.  Y.)  392; 
Fish  V.  DeWolf,  4  Bosw.  (N.  Y.)  573; 
Drummond  v.  Fisher  (C.  PI.),  18  N. 
Y.  Supp.  142;  Guion  J/.  Mundy  (C.Pl.), 
18  N.  Y.  Supp.  445;  Watson  v.  Benz 
(Supreme  Ct.),  14  N.  Y.  Supp.  942. 

North  Carolina. — Davis  v.  Shaver, 
Phil.  (N.  Car.)  18;  Hardin  v.  Murray, 
68  N.  Car.  534;  Bell  v.  Cunningham, 
81  N.  Car.  83;  Logan  v.  Harris,  90  N. 
Car.   7;  State  v.   Bennett,  93  N.  Car. 


503;  Deming  v.  Gainey,  95  N.  Car. 
528;  Fleming  v.  Halcomb,  4  Ired.  (N. 
Car.)  268;  Porter  v.  Western  N.  Car. 
R.  Co.,  97  N.  Car.  63;  Cowles  v.  Rich- 
mond, etc.,  R.  Co.,  84  N.  Car.  309; 
Honeycut  v.  Angel,  4  Dev.  &  B.  (N. 
Car.)  306. 

Ohio. — King  v.  Kenny,  4  Ohio  79; 
McDougal  V.  Fleming,  4  Ohio  388; 
Knox  County  Mut.  Ins.  Co.  v.  Bower- 
sox,  6  Ohio  Cir.  Ct.  Rep.  275;  Justice 
V.  Uhl,  ID  Ohio  St.  170. 

Pennsylvania. — Johnson  v.  Alle- 
gheny, 139  Pa.  St.  330. 

South  Carolina. — State  v.  Murrell, 
33  S,  Car.  83;  Scott  v.  Alexander,  27 
S.  Car.  15. 

South  Dakota. — Hroch  v.  Aultman 
(S.  Dak.,  1893),  54  N.  W.  Rep.  271; 
Kent  V.  Dakota  F.,  etc.,  Ins.  Co.,  2 
S.  Dak.  300;  Cole  v.  Custer  County 
Agricultural  Stock,  etc.,  Assoc.  (S. 
Dak.,  1892),  52  N.  W.  Rep.  1086. 

Texas, — Alexander  z/.  Sanders  (Tex. 
Civ.  App.,  1893),  22  S.  W.  Rep.  121; 
Swearington  v.  Wilson,  2  Tex.  Civ. 
App.  157;  Tumlinsonz/.  York,  20  Tex. 
694;  Smith  V.  Allen,  28  Tex.  497. 

Utah. — Cochrane  z/.  Bussche,  7  Utah 

233- 

Vermont. — Moulthrop  v.  School 
Dist.,  59  Vt.  381. 

Wisconsin. — Antisdel  v.  Chicago, 
etc.,  R.  Co.,  26  Wis.  145;  Conklin  v. 
Hawthorn,  29  Wis.  476;  Heald  v. 
Wells,  7  Wis.  149;  Smith  v.  Lavin,  8 
Wis.  265;  Meyer  v.  Prairie  Du  Chien, 
9  Wis.  233;  Manning  v.  McClurg,  14 
Wis.  350;  Shaw  v.  Shaw,  8  Wis.  168; 
Remington  v.  Willard,  15  Wis.  583; 
Finch  V.  Houghton,  19  Wis.  149;  Pot- 
ter V.  Brown  County,  56  Wis.  272. 

United  States. — Grand  Trunk  R.  Co. 
V.  Ives,  144  U.  S.  408;  Carroll  v. 
Peake,  i  Pet.  (U.  S.)i8. 

In  Chancery  Cause. — So  where  tes- 
timony in  chancery  causes  is  taken  in 
open  court  it  will  be  presumed,  where 
no  case  is  settled,  that  there  was  evi- 
dence to  support  the  decree.  Shelden 
V.  Weatherwax,  75  Mich.  418;  Ryan  v. 
Sanford,  133  111.  291. 

Written     Promise.  —  So    where    the 
record  does  not  contain  the  evidence,         Jl 
it  will  be    presumed   that  a   promise         S 
was  written,   if   essential    to    support 
the  judgment.     Huntington   v.  Todd, 
3  Day  (Conn.)  469. 

Dissolving  Attachment. — And  that  an 
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that  every  fact  was  proved  which  could  have  been  legally  proved 
under  the  pleadings.* 


attachment     was     rightly    dissolved. 
Cochrane  v.  Bussche,  7  Utah  233. 

Proof  of  Insolvency. — And  that  the 
facts  justified  the  action  of  the  court 
with  reference  to  proof  of  insolvency. 
Baker  v.  Singer,  35  111.  App.  271  ;  St. 
Louis,  etc.,  R.  Co.  v.  Winfrey  (Ark., 
1891),  16  S.  W.  Rep.  572. 

Injunction. — And  that  an  injunction 
was  rightly  granted.  Hunt  v.  Kemper 
(Ky.,  1888),  9  S.  W.  Rep.  803;  or  dis- 
solved, Gray  v.  Montgomery,  17  Iowa 
66. 

Dismissal. — And  that  an  order  dis- 
missing the  action  for  failure  to  pay 
costs  was  based  on  evidence  support- 
ing it.  Smith  V.  Yager,  85  Iowa  706. 
And  a  judgment  of  dismissal  will  be 
presumed  to  have  been  justified  by 
noncompliance  with  some  rule  or 
order  of  the  court,  if  the  record  does 
not  show  the  reasons  upon  which  it 
was  based.  Bulger  v.  Hoffman,  45 
111.  352. 

Judgment-roll. — So  it  will  be  pre- 
sumed that  a  judgment-roll  was  read 
in  evidence  when  necessary  to  validate 
the  judgment.  Blackman  v.  Wheaton, 
13  Minn.  326. 

Appointment  of  Guardians. — A  guard- 
ian appointed  by  the  court  of  its  own 
motion  was  presumed  to  have  been 
correctly  appointed,  the  record  not 
showing  the  contrary.  Mason  v.  Mc- 
Lean, 6  Wash.  31. 

Judgment  for  Taxes. — So  where  the 
trial  court  sustained  some  of  several 
objections  filed  against  the  entry  of 
judgment  for  delinquent  taxes,  it  was 
presumed  that  there  was  evidence 
to  sustain  its  action.  People  v.  Stone, 
142  111.  281. 

Lis  Pendens. — So  it  will  be  presumed 
that  a  lis  pendens  was  duly  verified. 
Webb  V.  Meloy,  32  Wis.  319. 

Entry  Nunc  pro  Tunc. — And  that  a 
judgment  nunc  pro  tunc  was  improperly 
entered.  Katzenberg  v.  Lehman,  80 
Ala.  512. 

Damages.  —  And  that  damages 
awarded  were  amply  proven  by  the 
omitted  evidence.  Becknell  v.  Beck- 
nell,  109  Ind.  42. 

By  Confession. — And  that  all  essen- 
tial evidence  was  heard  to  warrant 
the  entry  of  a  judgment  by  confes- 
sion. Links  V.  Mayer,  22  111.  App. 
489. 

Venue.  —  And  that  a  motion  for 
change   of    venue  was   properly  over- 


ruled. Kutch  V.  State,  32  Tex.  Crim. 
App.  184. 

Jurisdiction.  —  So  where  the  evi- 
dence is  not  fully  returned,  facts  suffi- 
cient to  confer  jurisdiction  on  the 
lower  court  will  be  presumed  to  have 
been  shown.  Graves  v.  Bonham  First 
Nat.  Bank,  77  Tex.  555;  Riggins  v. 
O'Brien,  34  Mo.  App.  613. 

On  appeal  from  a  judgment  of  a  com- 
mon pleas  court  rendered  on  appeal 
from  a  justice's  court  it  will  be  pre- 
sumed, where  no  transcrpt  is  exhibited, 
that  plaintiff's  demand  was  within  the 
jurisdiction  of  the  justice.  Wise  v. 
Allen  (Pa.,  1888),  13  Atl.  Rep.  544. 

Judgment  by  Consent. — In  California 
it  is  held  that  the  consent  must  ap- 
pear of  record  to  sustain  a  judgment 
by  consent,  and  where  no  stipulation 
is  included  in  the  bill  of  exceptions 
that  judgment  would  be  reversed.  San 
Francisco  Sav.  Union  v.  Myers,  76 
Cal.  624. 

1.  Callison  v.  Antry,  4  Tex.  371; 
Cartwright  v.  Roff,  i  Tex.  78;  Gilder 
V.  Mclntyre,  29  Tex.  89;  Wheeler  v. 
Pope,  5  Tex.  262;  Gentry  v.  Schnei- 
der, 77  Tex.  2. 

If  from  the  nature  of  the  case  no 
other  evidence  than  that  introduced 
could  have  been  admitted,  it  will  be 
presumed  that  none  was.  McGovern 
V.  Keokuk  Lumber  Co.,  61  Iowa  265. 

So  in  Texas,  where  the  evidence  is 
presented  in  the  record  by  a  state- 
ment of  facts,  written  instruments 
necessary  to  support  the  cause  of  ac- 
tion will  be  presumed  to  have  been 
produced,  in  the  absence  of  the  state- 
ment.   Gentry  v.  Schneider,  77  Tex.  2. 

Case  Made. — Where  a  "case  made" 
was  certified  to  as  containing  "all 
*  *  *  the  evidence  *  *  *  upon  which 
judgment  was  rendered,"  by  the  attor- 
ney for  plaintiff  and  the  judge  of  the 
court,  and  was  further  attested  by  the 
clerk,  and  after  the  attestations  ap- 
peared in  the  record  forty  pages  of 
evidence,  with  the  certificate  of  the 
official  stenographer  that  it  was  the 
entire  evidence  given  in  the  cause,  it 
was  held  that  since  the  evidence  did 
not  appear  in  the  "case"  it  could  not 
be  presumed  to  be  that  given  in  the 
cause.  Mullaney  v.  Humes,  47  Kan. 
99;  Herbison  v.  Taylor,  29  Neb.  217. 
See  articles  Case  Made  and  Bills  of 
Exceptions. 

On  Firm  Notes. — So  it  will  be  pre- 
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4.  Rulings. —  All  rulings  of  the  court  on  questions  arising  dur- 
ing the  trial  are  presumed  correct  where  the  evidence  upon  which 
they  are  based  is  wholly  or  partly  omitted,*   and  where  they  are 


sumed  to  support  a  judgment  that  firm 
notes  sued  on  and  exhibited  before 
the  trial  court  showed  that  defendants 
entered  into  a  stipulation  to  waive  ex- 
emption in  such  a  manner  as  to  au- 
thorize a  judgment  against  them  with 
waiver  as  to  personality,  the  record 
not  showing  the  note.  Hutchison  v. 
Powell,  92  Ala.  619. 

New  Trial. — On  appeal  from  an  order 
granting  a  new  trial  on  the  ground  of 
surprise,  if  the  appellant  asks  for  no 
findings  of  fact,  his  objection  will  be 
presumed  to  be  on  the  ground  that, 
taking  the  most  favorable  view  of'the 
testimony  for  appellee,  the  latter  is  not 
entitled  to  have  the  motion  granted. 
Holden  v.  Purifoy,  108  N.  Car.  163. 

Notice  in  Writing. — So  where  a  record 
did  not  state  whether  a  notice  was 
written  or  not,  and  a  written  notice 
was  essential  to  render  the  judgment 
appealed  from  valid,  it  was  presumed 
to  have  been  given  in  writing.  Harris 
V.  Rowland,  23  Ala.  644. 

Motion  to  Set  Aside. — On  appeal 
from  an  order  denying  a  motion  to  set 
aside  a  judgment  for  irregularity, 
where  the  record  does  not  show  on 
what  grounds  it  was  denied,  it  may  be 
presumed  that  it  was  denied  because 
the  notice  of  motion  did  not  specify  the 
irregularity  complained  of.  Lewis  v. 
Graham,  16  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  126;  McGovern  v.  Eldredge,  i 
Misc.  Rep.  (N.  Y.  C.  PI.)  170;  Inter- 
national, etc.,  R.  Co.  V.  Wolf  (Tex. 
Civ.  App.,  1893).  22  S.  W.  Rep.  187; 
Hamburg  Min.  Co.  v.  Stephenson,  17 
Nev.  449. 

Land  Map. — And  it  will  be  presumed 
that  a  land  map  not  in  the  record  sus- 
tains a  judgment  that  a  street  had  been 
dedicated.  Covington  v.  Chesapeake, 
etc.,   R.  Co.  (Ky..  1892),  2  S.  W.  Rep. 

538. 

Where  no  Trial  Appears. — Where  it 
appears  on  the  face  of  the  judgment 
record  itself  that  there  was  no  trial 
before  a  jury  and  no  evidence  given  to 
the  court,  it  will  not  be  presumed  on 
appeal  that  any  evidence  was  adduced 
in  the  case,  but  the  court  will  presume 
that  the  cause  was  heard  on  the  plead- 
ings alone.  Belt  v.  Davis,  i  Cal.  135; 
Owen  V.  Morton,  24  Cal.  378. 

Nonexistence    of    Facts. — So     where 


certain  facts  do  not  appear  in  evidence, 
it  will  not  be  assumed  that  they  do 
not  exist  where  the  case  does  not  con- 
tain all  the  evidence  and  the  facts  are 
admitted  by  the  pleadings.  Sweet  v. 
Morrison  (N.  Y.,  1890),  23  N.  E.  Rep. 
897. 

Rehearing. — Upon  rendition  of  a  de- 
cree a  petition  and  a  motion  for  rehear- 
ing were  filed.  At  the  succeeding  term 
of  the  court  an  order  was  entered 
granting  a  rehearing,  which  order 
was  entered  as  of  a  previous  term. 
The  record  contained  no  order  show- 
ing the  continuance  of  the  motion  and 
the  petition  for  rehearing  to  the  suc- 
ceeding term.  It  was  presumed  that, 
the  court  having  jurisdiction  of  the 
action  and  subject-matter,  the  facts 
existed  which  justified  its  action,  and 
that  therefore  the  court  granted  the 
application  for  rehearing  at  a  previous 
term.  Fowler  v.  Equitable  Trust  Co., 
141  U.  S.  384. 

Incompetency  not  Presumed. — Where 
the  record  stated  that  "at  and  about 
the  time"  an  obligee  executed  a  bond 
the  evidence  tended  to  show  that  "he 
was  of  diseased  and  unsound  mind," 
it  was  not  presumed,  when  the  evi- 
dence was  absent  from  the  record,  that 
the  obligee  was  mentally  incompetent 
to  execute  the  bond,  the  record  not  so 
expressly  stating.  Hooker  v.  Witten- 
berg College,  2  Cine.  Super.  Ct.  Rep. 
(Ohio)  353. 

Indefinite  Answer.  —  Judgment  that 
plaintiff  "  recovers  of  said  defendant 
the  said  sum  of  dollars,  so  as- 
sessed as  aforesaid,"  was  presumed 
to  be  for  the  same  sum  as  returned 
specifically  in  a  verdict  for  the  plain- 
tiff.    Ellis  V.  Dunn,  3  Ala.  632. 

Foreign  Judgment. — Where  a  judg- 
ment is  based  on  authentications  or 
judgment  from  another  state,  which 
is  insufficient,  the  presumption  is 
that  other  evidence  was  introduced 
curing  the  defect,  unless  the  record 
shows  the  contrary.  Clemmer  v. 
Cooper,  24  Iowa  185;  Penny  v. 
Holmes,  13  Fla.  579;  Parsons  v.  Bax- 
ter, 13  Fla.  580. 

1.  Alabama. — Marx  v.  Leinkauff,  93 
Ala.  453;  Black  v.  Pratt  Coal,  etc., 
Co.,  85  Ala.  504;  Brassell  v.  State,  91 
Ala.  45;    Nelson  v.  Shelly  Mfg.,  etc.,. 
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Co.  (Ala.,  1892),  II  So.  Rep.  695; 
Webb  V.  Ballard,  97  Ala.  584;  Clarke 
V.  State,  87  Ala.  71. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Amos,  54  Ark.  159;  Fordyce  v.  Har- 
din, 54  Ark.  554;  Potter  v.  State,  42 
Ark.  29. 

California. — Silvarer  v.  Hansen,  77 
Cal.  579;  Campbell  v.  Walls,  77  Cal. 
250;  McAulay  v.  Truckee  Ice  Co.,  79 
Cal.  50;  Santa  Marina  v.  Connolly,  79 
Cal.  517;  Webb  v.  Trescony,  76  Cal. 
621;  Pardy  v.  Montgomery,  77  Cal. 
326;  Coburn  v.  Ames,  80  Cal.  243; 
O'Callaghan  v.  Bode,  84  Cal.  489; 
Kittle  V.  Bellegarde,  86  Cal.  556; 
Kittle  V.  McMuilen  (Cal.,  1890),  25 
Pac.  Rep.  58;  Jones  v.  Chalfant  (Cal., 
1892),  31  Pac.  Rep.  257;  Curtiss  v. 
Starr,  85  Cal.  376;  White  v.  White,  86 
Cal.  219. 

Colorado. — Klink  v.  People,  16  Colo. 
467. 

Florida. — Livingston  v.  Cooper,  22 
Fla.  292;  Burk  v.  Clark,  8  Fla.  9; 
Tompkins  v.  Eason,  8  Fla.  14;  Fash  v. 
Clark,  8  Fla.  16;  Blige  v.  State,  20  Fla. 
742;  Myrick  v.  Merritt,  22  Fla.  335; 
Waddell  v.  Cunningham,  27  Fla.  477; 
Baker  v.  Chatfield,  23  Fla.  540. 

Georgia. — Franklin  v.  Madden,  77 
Ga.  487;  De  Pauw  v.  Kaiser,  77  Ga. 
176;  Davis  V.  Covington,  etc.,  R.  Co., 
77  Ga.  322;  Roberts  v.  Crowley,  81  Ga. 
429;  Skinner  v.  Roberts,  92  Ga.  366; 
AUgood  V.  State.  87  Ga.  663. 

Illinois. — Powers  v.  People,  42  111. 
App.  30;  Elkins  v.  Wolfe,  44  111.  App. 
376;  Matson  v.  Davies,  35  111.  App. 
78;  Melrose  v.  Barnard,  126  111.  496; 
Baker  v.  Singer,  35  111.  App.  271;  Chi- 
cago, etc.,  R.  Co.  V.  Aldrich,  134  111. 
9;  Chicago  City  R.  Co.  v.  Duffin,  24 
111.  App.  28;  Waugh  V.  Schlenk,  23  111. 
App.  433;  People  V.  Board,  etc.,  23  111. 
App.  386. 

Indiana. — Prillman  v.  Mendenhall, 
120  Ind.  279;  Morris  v.  Morris,  119 
Ind.  341;  Lawrenceburgh  Furniture 
Mfg.  Co.  V.  Hinke,  119  Ind.  47;  Louis- 
ville, etc.,  R.  Co.  V.  Hubbard,  116 
Ind.  193;  Pennsylvania  Co.  v.  New- 
meyer,  129  Ind.  401;  Adams  v.  Main, 
3  Ind.  App.  232;  Holland  v.  State,  22 
Ind.  343. 

Iowa.  —  Fairfield  Ind.  Dist.  v. 
Farmer,  74  Iowa  744;  Halpin  v.  Nel- 
son, 76  Iowa  427;  Brown  v.  Long,  76 
Iowa  414;  Johnson  v.  Webster,  81 
Iowa  581;  State  v.  Coppock,  79  Iowa 
482;  Hirschl  v.  J.  I.  Case  Thrashing 
Mach.  Co.,  85  Iowa  451;  Smith  v.  Chi- 


cago, etc.,  R.  Co.,  86  Iowa  202;  Min- 
nesota Stoneware  Co.  v.  Knapp,  75 
Iowa  561. 

Kansas. — Krouse  v.  Pratt,  37  Kan. 
651;  Byington  v.  Saline  County,  37 
Kan.  654;  Denver,  etc..  R.  Co.  j*.  Cow- 
gill,  44  Kan.  325;  Burtiss  v.  La  Belle 
Wagon  Co.,  45  Kan.  413. 

Louisiana. — State  v.  Tiernan,  40  La. 
Ann.  525. 

Maine. — Hartwell  v.  California  Ins. 
Co.,  84  Me.   524. 

Maryland. — Green  v.  State,  59  Md. 
126. 

Massachusetts.  —  Butrick  v.  Tilton, 
155  Mass.  461;  Schendellz/.  Stevenson, 
153  Mass.  351. 

Michigan.  —  Walters  v.  Teflft,  57 
Mich.  390. 

Minnesota,  —  State  v.  Hennepin 
County  Dist.  Ct.,  42  Minn.  40;  Os- 
borne V.  Williams,  37  Minn.  507. 

Mississippi.  —  Watts  v.  Patton ,  66 
Miss.  54. 

Missouri. — State  v.  Sullivan,  19  Mo. 
App.  48;  Guinn  v.  Boas,  31  Mo.  App. 
131;  Vaughn  v.  Kansas  City,  etc.,  R. 
Co.,  34  Mo.  App.  141;  Crowley  v.  Gas- 
sett,  2  Mo.  App.  17;  Christopher  v. 
White,  42  Mo.  App.  428;  Blair  v.  Chi- 
cago, etc.,  R.  Co.,  89  Mo.  383;  Smith 
V.  Johnson,  107  Mo.  494;  Kennedy  v. 
McNichols,  29  Mo.  App.  11. 

Montana.  —  Barber  v.  Briscoe,  8 
Mont.  214. 

Nebraska.  —  Latham  v.  Schaal,  25 
Neb.  535. 

New  Jersey. — State  v,  Freeh,  51  N. 
J.  L.  501. 

New  York. — Bishop  v,  Goshen  120 
N.  Y.  337. 

North  Carolina. — Falkner  z/.' Thomp- 
son, 112  N.  Car.  455;  State  v.  Jones, 
97  N.  Car.  469. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v. 
Herrick,  49  Ohio  St.  25. 

Texas. — Suit  v.  State,  30  Tex.  App. 
319;  International,  etc.,  R.  Co.  v. 
Smith  (Tex.,  1890),  14  S.  W.  Rep.  642; 
Missouri  Pac.  R.  Co.  v.  Lamorthe,  76 
Tex.  219;  Humason  v.  Lobe,  76  Tex. 
512. 

Utah.  —  Cochrane  v.  Bussche,  7 
Utah  233;  U.  S.  V.  Groesbeck,  4  Utah 
487;  U.  S.  V.  Bromley,  4  Utah  498. 

Vermont.  —  Tenney  v.  Harvey,  63 
Vt.  520. 

Virginia.  —  Fry  v.  Leslie,  87  Va. 
269;  Fugate  V.  Moore,  86  Va.  1045. 

West  Virginia. — Baltimore,  etc.,  R. 
Co.  V.  Vanderwerker,  33  W.  Va. 
191. 
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properly  made  with  regard  to  the  conditions  of  the  case  and 
parties,*  where  consistent  with  the  pleadings  and  any  conceivable 
state  of  facts  ;*  and  where  several  inconsistent  grounds  for  the 
ruling  appear  in  the  record,  the  action  of  the  court  will  be  pre- 
sumed to  have  been  based  on  the  legal  ground.^ 

5.  Motions. — Where  the  record  shows  that  a  motion  was  made 
during  the  progress  of  the  trial,  but  no  ruling  thereon  appears,  the 
motion  will  be  presumed,  on  appeal,  to  have  been  abandoned  by 
the  moving  party.^  When  the  record  does  not  bring  up  all  the 
evidence  upon  which  the  order  or  ruling  granting  or  denying  a 
motion  was  based,  it  will  be  presumed  to  have  sustained  the 
action  of  the  court  thereon.*  So  where  an  affidavit  upon  which 
a  motion  is  based  is  omitted  from  the  record,  the  order  overruling 
it  will  be  deemed  correct.®  An  original  notice  of  motion  will  be 
presumed  amended  to  conform  to  the  statement  of  its  contents  in 
the  record.''  And  in  support  of  the  judgment  the  motion  will  be 
presumed  to  have  been  filed  in  time,  where  the  record  does  not 
show  the  contrary.*     Where  the  reasons  for  the  ruling  of  the 


Wisconsin.  —  Marsh  v.  Briesen,  84 
Wis.  618. 

United  States. — Home  Ben.  Assoc. 
V.  Sargent,  142  U.  S.  6gi. 

1.  Presthood  v.  Tillis  (Ala..  1892), 
II  So.  Rep.  283;  Hood  v.  Pioneer 
Min.,  etc.,  Co.  (Ala.,  1892),  11  So. 
Rep.  10;  Walter  v.  Uhl,  3  Ind.  App. 
219;  Burrell  v.  State,  129  Ind.  290; 
Witkovvski  v.  Hill,  17  Colo.  372;  Kley 
V.  Healy,  127  N.  Y.  555;  Smith  v. 
Yager,  85  Iowa  706. 

2.  Ward  v.  Cochran,  36  Iowa  432; 
Johnson  v.  Mantz,  69  Iowa  710;  Stone 
V.  Hawkeye  Ins.  Co.,  68  Iowa  737; 
Black  V.  Pratt  Coal,  etc.,  Co.,  85  Ala. 
504;  Campbell  v.  Walls,  77  Cal.  250. 

3.  Worthington  v.  Olden,  31  Iowa 
419. 

4.  Rosenberg  v.  Claflin  Co.  (Ala., 
1892),  10  So.  Rep.  521;  Hutchison  v. 
Powell,  92  Ala.  619;  Covington  Co.  v. 
Kinney,  45  Ala.  176;  Dougherty  v. 
Colquitt,  2  Ala.  337;  Johnson  v.  Web- 
ster, 81  Iowa  581;  Busick  v.  Bumm, 
3  Iowa  63;  Hoopes  v.  Culbertson,  17 
Iowa  305;  Boardman  v.  Beck  with,  18 
Iowa  292;  State  v.  Ross,  21  Iowa  467; 
Nellis   V.    McCarn,   35    Barb.   (N.  Y.) 

115. 

Where  the  record  does  not  show 
any  rulings  on  a  motion  to  set  aside 
submission  and  to  transfer  the  case  to 
the  equitable  calendar,  it  was  pre- 
sumed, on  appeal,  that  the  motion 
was  abandoned.  Johnson  v.  Webster, 
81  Iowa  581. 


5.  McNides  v.  Sirrine,  84  Iowa  58; 
Miller  v.  Aram,  37  Wis.  142;  Greening 
V.  Bishop,  39  Wis.  552;  Tide  Land 
Reclamation  Co.  v.  Cunningham,  71 
Cal.  221;    Wilson  v.  State,  2  Ohio  St. 

319- 

Motion  for  Default. — So  the  denial  of 
a  motion  for  a  default  will  be  pre- 
sumed to  have  proceeded  on  valid 
statutory  grounds  where  the  record  .s 
silent.     Mason   v.   McLeon,  6   Wash. 

31- 

Motion  to  Strike  from  Docket. — Where 
a  motion  was  made  to  strike  the  case 
from  the  docket  on  the  ground  that 
costs  had  not  been  paid,  it  was  pre- 
sumed, in  order  to  support  a  judgment 
overruling  the  motion,  that  they  were 
paid.  Patrick  v.  Schields,  3  Mo.  App. 
590;  Marsden  v.  Wheelock,  i  Mont. 
49. 

6.  Ostler  v.  State,  3  Ind.  App.  122; 
Harper  v.  State,  loi  Ind.  109. 

7.  Monterey  County  v.  Cushing,  83 
Cal.  507. 

8.  Parrish  v.  Pensacola,  etc.,  R.  Co., 
28  Fla.  251;  Wichita,  etc.,  R.  Co.  v. 
Johnson,  47  Kan.  351. 

When  Presumed  Out  of  Time.  —  So 
when  the  record  is  silent  as  to  the  time 
of  filing  a  motion  for  a  new  trial  and 
no  other  reason  appears  for  overruling 
it,  it  will  be  presumed  that  it  was  not 
filed  in  time.  Eskridge  v.  Lewis  (Kan., 
1893),  32  Pac.  Rep.  1104;  Nesbit  v. 
Hines,  17  Kan.  316;  Lucas  v.  Sturr,  21 
Kan.  480;  Hover  v.  Tenney,  27  Kan. 
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court  on  the  motion  do  not  appear,  it  will  be  sustained  if  correct 
on  any  possible  ground.*  Where  the  motion  itself  is  omitted  from 
the  record,  the  ruling  of  the  court  thereon  will  not  be  reviewed.* 

6.  Orders — in  General. — Where  the  ground  upon  which  an  order 
is  based  is  omitted  from  the  record,  a  valid  ground  therefor  is  pre- 
sumed.* An  order  not  contained  in  the  record  is  conclusively  pre- 
sumed correct.*  So  it  is  presumed  that  an  order  not  objected  to 
was  made  by  consent.*  Orders  overruling  demurrers  are  presumed 
made  on  the  merits  i-f  the  grounds  are  not  stated  in  the  orders.® 

Notice. — So,  the  contrary  not  appearing,  it  will  be  presumed  that 
all  proper  parties  had  due  notice  of  the  application  upon  which 
the  order  was  based. '^ 

sumed  that  a  trial  judge  rightly  set 
aside  a  verdict  and  granted  a  new  trial 
on  the  facts,  where  no  request  was 
made  for  his  reasons  and  the  record 
does  not  show  them.  Ratlacy  Co.  v. 
Lee,  90  Tenn.  572. 

Granting  New  Trial. — An  order 
granting  a  new  trial  will  be  presumed 
to  have  been  rightly  granted  where 
the  affidavits  are  not  contained  in  the 
record.     Leete  v.  Sutherland,  20  Nev. 

71- 

Specification  of  Eridence — California. 
— Under  the  Statute  of  California  pro- 
viding that  "  when  the  notice  desig- 
nates as  the  ground  upon  which  the 
motion  will  be  made  the  insufficiency 
of  the  evidence  to  justify  the  verdict 
or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient. 
*  *  *  The  statement  shall  contain  so 
much  of  the  evidence  or  reference 
thereto  as  maybe  necessary  to  explain 
the  particular  points  thereto  speci- 
fied and  no  more,"  it  was  held  that 
no  presumption  can  be  made  in  favor 
of  the  appellee  where  a  point  has  been 
properly  specified  from  the  fact  that 
the  record  does  not  contain  all  the 
evidence  with  reference  to  such  point. 
It  is  the  duty  of  the  appellee  to  see 
that  all  material  evidence  is  included 
in  the  record  on  appeal  from  the  rul- 
ing below  on  the  motion,  and  it  will  be 
conclusively  presumed  that  it  is  in- 
cluded. Hidden  v.  Jordon,  28  Cal. 
303;  Smith  V.  Athern,  34  Cal.  511; 
Clark  57.  Gridley  35  Cal.  403;  Grigsby 
V.  Clear  Lake  Water  Co.,  40  Cal.  405; 
Abbey  Homestead  Assoc,  v.  Willard, 
48  Cal.  619;  Judson  v.  Lyford,  84  Cal. 
509, 

4.  Carpenter  v.  Parker,  23  Iowa  450. 

5.  Wilson  V.  Dougherty,  45  Cal.  34. 

6.  Anderson  v.  Fisk,  36  Cal.  625. 

7.  Allen  v.  Beekman,  42  Wis.  185. 


133;  Wichita,  etc.,  R.  Co.  v.  Johnson, 
47  Kan.  351. 

1.  East  Tennessee,  etc.,  R.  Co.  v. 
Lee,  go  Tenn.  570;  Oskaloosa  v.  Pin- 
kerton,  51  Iowa  597. 

2.  Kissell  V.  Anderson,  73  Ind.  485; 
La  Follette  v.  Higgins,  109  Ind.  241. 

3.  California. — People  v.  Otto,  77 
Cal.  50. 

Illinois. — Bulger  v.  Hoffman,  45  111. 
352;  Chicago  V.  Porter,  124  111.  587; 
Gebbie  v.  Mooney,  124  111.  255;  Blair 
V.  Sennott,  134  111.  78. 

Indiana.  —  Brown  v.  Muncie  Nat. 
Bank,  109  Ind.  323;  Whisler  v.  Law- 
rence, 112  Ind.  229. 

Iowa. — State  v.  Drorsky,  73  Iowa 
484;  Arneson  t/.  Thorstad,  72  Iowa  145; 
Smith  V.  Yager,  85  Iowa  706;  Wagner 
V.  Condron,  73  Iowa  484. 

Minnesota. — Chesley  v.  Mississippi, 
etc..  Boom  Co.,  39  Minn.  83. 

Missouri. — Kennedy  v.  McNichols, 
29  Mo.  App.  II. 

Montana. — Beck  v.  Beck,  6  Mont. 
318. 

Nevada. — Leete  v.  Sutherland,  20 
Nev.  71. 

Virginia. — Scott  v.  Rowland  (Va., 
1887),  4  S.  E.  Rep.  595. 

Wisconsin. — Stutz  v.  Chicago,  etc., 
R.  Co.,  69  Wis.  312;  Marsh  v.  Briesen, 
84  Wis.  618. 

Verity  of  Affidavit. — On  appeal  from 
an  order  made  on  motion  and  affidavits, 
every  presumption  will  be  made  of  the 
truth  of  the  matter  alleged  in  the  affi- 
davit when  no  papers  were  read  in 
reply.  Watson  v.  Barker,  16  Abb.  Pr. 
(N.  Y.  Supreme  Ct.)  203. 

Sufficiency  of  Facts. — So  where  facts 
upon  which  orders  of  the  courts  are 
based  are  not  preserved  by  the  record, 
the  presumption  is  that  they  justified 
them.  Baker  v.  Singer,  35  111.  App. 
271. 

Setting  Aside  Verdict. — So  it  is  pre- 
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Order  Granting  a  New  Trial— New  York. — Where  an  order  of  the 
general  term  of  the  Supreme  Court  granting  a  new  trial  and  re- 
versing the  judgment  below  does  not  show  af^rmatively  that  it 
was  made  on  the  facts,  it  will  be  conclusively  presumed  by  the 
Court  of  Appeals  to  have  been  made  on  the  law.*  Where  the 
reversal  appears  by  the  order  to  have  been  upon  law  and  fact, 
it  will  be  presumed  to  have  been  upon  the  facts  if  necessary  to 
sustain  the  decision.* 

7.  Presumptions  as  to  Jurisdiction—^.  Courts  of  General 
Jurisdiction. — Where  jurisdiction  is  assumed  by  a  court  pos- 
sessing general  jurisdiction,  it  will  be  presumed  that  all  facts  neces- 
sary to  vest  jurisdiction  existed.*     The  record  itsQli  is prima-facie 


1.  Thornton  v.  Autenreith,  55  N. 
Y.  659;  Wallace  v.  Drew,  54  N.  Y. 
678;  Hier  v.  Abrahams,  82  N.  Y.  519; 
Sheldon  v.  Sheldon,  51  N.  Y.  354; 
Foster  v.  Persch,  68  N.  Y.  400; 
Krekeler  v.  Thaule,  73  N.  Y.  608; 
Weyer  v.  Beach,  79  N.  Y.  409;  Lewis 
V.  Barton,  106  N.  Y.  70;  Slattery  v. 
Schwannecke,  118  N.  Y.  547;  Reed  v. 
McConnell,  133  N.  Y.  425;  Inglehart  v. 
Townsend  Island  Hotel  Co.,  109  N.  Y. 

454- 

Even  although  the  opinion  shows 
that  it  was  reversed  on  a  question  of 
fact.  ~  Lewis  v.  Barton,  106  N.  Y. 
70. 

2.  Lowery  v.  Erskine,  T13  N.  Y. 
52;  Verplanck  v.  Member,  74  N.  Y. 
620. 

Illinois.  —  If  the  Court  of  Appeals 
reverses  the  judgment  below,  and  its 
order  recites  no  findings  of  facts  and 
fails  to  remand  the  cause,  it  will  be 
conclusively  presumed  that  the  re- 
versal was  for  error  in  law.  Capes  v. 
Burges,  135  111.  61;  and  that  the  judg- 
ment was  not  the  result,  in  whole  or 
in  part,  of  any  findings  of  facts  dif- 
ferent from  the  findings  of  the  trial 
court.     Coalfield  Co.  v.   Peck,  98  111. 

lag- 
Alabama. — Before  a  party  can  be 
granted  a  new  trial  on  the  ground 
of  surprise  and  mistake  which  were 
known  or  discovered  before  or  during 
the  trial,  he  must  first  move  for  a  con- 
tinuance or  take  such  legal  steps  to 
postpone  the  trial  of  the  cause  as  the 
circumstances  of  the  particular  case 
may  require.  This  motion  for  a  con- 
tinuance or  effort  to  postpone  the  trial 
is  affirmative  matter,  and  should  there- 
fore appear  by  record.  In  its  absence 
from  the  record  the  appellate  court 
cannot  presume  that  such  motion  or 


effort  was  made,  and  the  cause  must 
be  considered  in  the  light  of  such  facts 
and  matters  of  record  as  appear  in 
the  transcript.  Hoskins  v.  Hight 
(Ala.,  1892),  II  So.  Rep.  253. 

3.  Alabama. — Camp  v.  Marion  Coun- 
ty, 91  Ala.  240. 

California. — Clark  v.  Sawyer,  48 
Cal.  133. 

Colorado. — Behymer  v.  Nordloh,  12 
Colo.  352. 

Connecticut. — Bridgeport  v.  Blinn, 
43  Conn.  274. 

Illinois. — Wallace  v.  Cox,  71  111. 
548;  Wenner  v.  Thornton,  98  111.  158; 
Wells  V.  Mason,  5  111.  84. 

Indiana. — Exchange  Bank  v.  Ault, 
102  Ind.  322;  Reid  v.  Mitchell,  93  Ind. 
469;  Rogers  v.  Beauchamp,  102  Ind. 
33;  Reed  v.  Whitton,  78  Ind.  579; 
Young  V.  Wells,  97  Ind.  410;  Earle  v. 
Earle,  91  Ind.  27;  Jackson  v.  State, 
104  Ind.  520;  Albertson  v.  State,  95 
Ind.  370;  Morris  v.  State,  115  Ind.  282; 
Pickering  v.  State,  106  Ind.  228;  Cas- 
sady  V.  Miller,  106  Ind.  69;  Horner  v. 
Doe,  I  Ind.  130;  Waltz  v.  Borroway, 
25  Ind.  380;  Dwigginsz'.  Cook,  71  Ind, 
579;  Davidson  v.  Koehler,  76  Ind.  398; 
Thompson  v.  Doe,  8  Blackf.  (Ind.) 
336;  Doe  V.  Harvey,  3  Ind.  104;  Ger- 
rard  v.  Johnson,  12  Ind.  636;  Haw- 
kins V.  Hawkins,  28  Ind.  66;  Com- 
paret  v.  Hanna,  34  Ind.  76;  Gavin  v. 
Graydon,  41  Ind.  563;  O'Brien  v.  State, 
125  Ind.  38.  Warmoth  v.  Dryden,  125 
Ind.  355;  Clay  County  v.  Markle,  46 
Ind.  96;  Culph  V.  Phillips,  17  Ind.  209; 
Nichols  V.  State,  127  Ind.  406;  Balti- 
more, etc.,  R.  Co.  V.  North,  103  Ind. 
486. 

Iowa.  —  Morrow    v.   Weed,   4    Iowa 

77- 

Kansas. — English  v.  Woodman,  40 
Kan.  752. 
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evidence  of  jurisdiction,  and  will  be  presumed  conclusive  on  ap- 
peal, unless  explicitly  disproved.* 


Kentucky. — Venable  v.  McDonald,  4 
Dana  (Ky.)  336. 

Maine. — Granger  v.  Clark,  22  Me. 
128. 

Minnesota. — Turrell  v.  Warren,  25 
Minn,  g;  Hempstead  v.  Cargill,  46 
Minn.   141. 

Mississippi. — Briggs  v.  Clark,  7 
How.  (Miss.)  457. 

Alissouri. — Cunningham  z*.  Pacific  R. 
Co.,  61  Mo.  33;  Schad  v.  Sharp,  95  Mo. 

573- 

Montana. — Stephens  v.  Hartley,  2 
Mont.  504. 

Nebraska. — State  v.  Gregg,  23  Neb. 
228. 

New  Jersey. — Vandyke  v.  Bastedo, 
20  N.  J.  L.  224. 

New  York. — People  v.  Bradner,  107 
N.  Y.  i;  Jewett  v.  Albany  City  Bank, 
Clarke's  Ch.  (N,  Y.)i79;  Mills  z/.  Mar- 
tin, 19  Johns.  (N.  Y.)  33;  Thomas  v. 
Robinson,  3  Wend.  (N.  Y.)  267;  Shum- 
way  V.  Stillman,  4  Cow.  (N.  Y.) 
292. 

North  Carolina. — State  v.  Baker,  63 
N.  Car.  276;  Lyle  z/.  Siler,  103  N.  Car. 
261. 

Ohio. — Morgan  v.   Burnet,   18  Ohio 

535- 

Pennsylvania. — Wise  v.  Allen  (Pa., 
1888),  13  Atl.  Rep.  544;  Hall  v.  Law, 
2  W.  &  S.  (Pa.)  121. 

Tennessee. — Wright  v.  Watson,  11 
Humph.  (Tenn.)529. 

Texas. — Brockenborough  v.  Melton, 
55  Tex.  493. 

Vermont. — Huntington  v.  Charlotte, 
15  Vt.  46. 

United  States. — Pennington  v,  Gib- 
son, 16  How.  (U.  S.)  65. 

England. — Peacock  v.  Bell,  i  Saund. 

73- 

1.   California. — People   v.  Williams, 

54  Cal.  616. 
Illinois. — Kenny    v.    Greer,    13    111. 

432;    Diblee   v.  Davison,    25    111.  486; 

Tug  Montauk   v.  Walker,  47  111.  335; 

Farmers',  etc.,  Ins.  Co.  v.  Buckles,  49 

111.  4S2;  Haywood  v.  Collins,  60  111. 
|32S;  Propst  V.   Meadows,   13   111.  157; 

Strieker  v.  Kubusky,  35  111.  App.  159; 

icott  V.  White,  71  111.  287;  Reitz  v. 
fPeople,  77  111.  518;  Morgans.  Corlies, 
fSi    111.  72;    Vance  v.    Funk,  3  111.  263; 

Wells  V.  Mason,  5   111.   84;  Yaeger  v. 

Henry,  39  111.  App.  21. 

Indiana. — Brown  v.  Anderson,  90 
tind.   93;    Kinnaman  v.  Kinnaman,  71 


Ind.  417;  Burton  v.  Ferguson,  69  Ind. 
486;  Hawkins  v.  Hawkins,  28  Ind.  66; 
Houk  V.  Barthold,  73  Ind.  21;  State  v. 
Ennis,  74  Ind.  17;  Exchange  Bank  v. 
Ault,  102  Ind.  322;  Warring  v.  Hill, 
89  Ind.  497;  Warmoth  f .  Dryden,  125 
Ind.  355;  Brownfield  v.  Weicht,  9  Ind. 
394;  Ragan  v.  Haynes,  10  Ind.  348; 
Godfrey  v.  Godfrey,  17  Ind.  6;  Wilcox 
V.  Moudy,  82  Ind.  219;  Calton  v. 
Lewis,  119  Ind.  181. 

Massachusetts. — Com.  v.  O'Donnell, 
150  Mass.  502. 

Minnesota. — Hempstead  v.  Cargill, 
46  Minn.  141. 

Missouri. — Schad  v.  Sharp,  95  Mo. 
573;  Blair  v.  Chicago,  etc.,  R.  Co.,  89 
Mo.  383;  Riggins  v.  O'Brien,  34  Mo. 
App.  613;  St.  Louis  V.  Lanigan,  97  Mo. 
175- 

Nebraska. — Reed  v.  Bagley,  24  Neb. 
332. 

New  York. — Hart  v.  Seixar,  21 
Wend.  (N.  Y.)40. 

Ohio. — Allyn  v.  Depew,  28  Ohio 
St.  619;  Knox  County  Mut.  Ins.  Co. 
V.  Bowersox,  6  Ohio  Cir.  Ct.  Rep. 
275- 

Pennsylvania. — Wise  v.  Allen  (Pa., 
1888),  13  Atl.  Rep.  544. 

Texas. — Graves  v.  Bonham  First 
Nat.  Bank,  77  Tex.  555;  Koehler  v. 
Earl,  77  Tex.  188;  Williams  v.  Ball, 
52  Tex.  607. 

West  Virginia. — Stewart  v.  Stewart, 
27  W.  Va.   167. 

Extent  of  Presumption. — In  Caruthers 
V.  Hensley,  90  Cal.  560,  it  was  said: 
"  If  any  matters  could  have  been  pre- 
sented to  the  court  below  which  would 
have  authorized  the  entry  of  the  judg- 
ment, it  will  be  presumed  on  this  ap- 
peal, in  support  of  the  judgment,  that 
such  matters  were  so  presented,  and 
that  the  judgment  was  entered  in  ac- 
cordance therewith." 

Notice. — Where  exercise  of  jurisdic- 
tion is  suspended  on  dismissal  of  ap- 
peal, but  again  resumed,  it  will  be  pre- 
sumed that  notice  to  a  party  was  given 
if  necessary,  the  record  not  showing 
it.  Chattanooga,  etc.,  R.  Co.  v.  Jack- 
son, 86  Ga.  676;  State  v.  McKee,  109 
Ind.  497. 

No  Bill  of  Exceptions. — If  there  is  no 
bill  of  exceptions  in  the  record,  juris- 
dictional facts  will  be  presumed  to 
have  existed.  Yaeger  v.  Henry,  39 
111.  App.  21. 


2  Encyc.  PI.  &  Pr.— 29. 
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b.  Courts  of  Inferior  Jurisdiction. — But  if  the  tribunal 
is  not  a  court  of  record,  or  if  its  jurisdiction  is  special  and  limited. 


Baling  on  Plea  to  Jurisdiction. — De- 
fendants pleaded  to  the  jurisdiction, 
plaintiffs  excepted  to  the  plea,  and  the 
trial  court  sustained  the  exception; 
the  record  on  appeal  did  not  contain 
the  exception.  Held,  that  it  must  be 
presumed  that  the  triai  court's  ruling 
was  correct.  Dwyer  v.  Bassett,  i 
Tex.  Civ.  App.  513. 

Where  Court  Acts  within  its  Territory. 
— But  if  a  superior  court  acts  outside 
the  territory  to  which  its  jurisdiction 
is  limited,  jurisdiction  must  appear  on 
the  record.  Clark  v.  Harkness,  2  111. 
56;  Key  V.  Collins,  2  111.  403;  Beau- 
bien  v.  Brinkerhoff,  3  111.  269. 

When  Jurisdiction  Questioned  Below. 
— Jurisdiction  is  said  to  be  rebutted  if 
that  question  was  raised  and  the  juris- 
dictional facts  do  not  appear.  Tug 
Montauk  v.  Walker,  47  111.  335. 

Jurisdictional  Facts  Alleged. — It  will 
be  presumed  that  jurisdictional  facts 
alleged  in  a  petition  are  supported  by 
evidence  where  the  record  does  not 
bring  it  all  up.  Knox  County  Mut. 
Ins.  Co.  V.  Bowersox,  6  Ohio  Cir.  Ct. 
Rep.  275. 

Jurisdiction  of  Intermediate  Appellate 
Court. — On  Appeal  from  Justice. — It 
will  be  presumed  on  appeal  to  the 
Supreme  Court  that  the  lower  court  of 
general  jurisdiction  rightly  acquired 
jurisdiction  of  the  cause  on  appeal 
from  a  justice's  court,  if  the  record  is 
incomplete.  Morris  v.  State,  115  Ind. 
282;  State  V.  McKee,  109  Ind.  497; 
"Wise  V.  Allen  (Pa.,  1888),  13  Atl.  Rep. 

544- 

On  Appeal  from  County  Commis- 
sioners.— On  appeal  from  the  judgment 
of  the  District  Court  in  condemnation 
proceedings,  the  appellant  sought  a  re- 
versal of  the  judgment  on  the  ground 
that  there  had  been  no  effectual  ap- 
peal to  the  District  Court.  The  state- 
ment of  facts  prepared  by  such  appel- 
lant, and  authenticated  by  the  District 
Court  as  true,  showed  merely  such  a 
notice  of  appeal  by  publication  as  did 
not  comply  with  the  law,  but  did  not 
show  that  notice  was  not  served  per- 
sonally. Held,  that  it  would  be  pre- 
sumed that  the  District  Court  acquired 
jurisdiction  in  some  other  way.  The 
court  said:  "  The  rule  of  presumption 
in  such  a  case  is  different  from  that  to 


be  applied  when  the  record  of  an  ac- 
tion— the  judgment-roll — purports  to 
show  the  manner  in  which  jurisdic- 
tion was  acquired,  as  was  the  case  in 
Barber  v.  Morris,  37  Minn.  194." 
Hempsted  v.  Cargill,  46  Minn.  141. 

Jurisdiction  of  Beal  Estate.— The  deed 
described  the  real  estate  in  contro- 
versy as  situated  in  Scottsburgh,  but 
was  silent  as  to  the  county  and  state 
in  which  it  was  situated.  The  deed, 
however,  was  made  and  acknowledged 
in  Scott  county,  Indiana,  and  the  par- 
ties thereto  were  described  as  being 
residents  of  that  county.  The  cause 
was  tried  in  Scott  county,  Indiana,  in 
a  court  of  general  jurisdiction,  without 
objection,  and  the  witnesses  spoke  of 
the  land  as  situated  in  Scottsburgh.  It 
was  presumed  that  the  land  in  contro- 
versy was  in  Scott  county,  Indiana. 
Warmoth  v.  Dryden,  125  Ind.  355. 
See  also  Brownfield  v.  Weicht,  9  Ind. 
394;  Ragan  v.  Haynes,  10  Ind.  348; 
Godfrey  v.  Godfrey,  17  Ind.  6;  Houk 
V.  Barthold,  73  Ind.  21;  Wilcox  v. 
Moudy,  82  Ind.  219;  Brown  v.  Ander- 
son, 90  Ind.  93;  Calton  v.  Lewis,  iig 
Ind.  181. 

Illinois  County  Court. — When  the 
county  court  is  acting  on  the  classes 
of  subjects  within  its  jurisdiction,  as 
liberal  intendments  will  be  granted  in 
its  favor  as  would  be  extended  to  the 
proceedings  of  the  Circuit  Court,  and 
it  is  not  necessary  that  all  the  facts 
and  circumstances  which  justify  the 
action  should  afiirmativelyappear  upon 
the  face  of  its  proceedings.  Propst  v. 
Meadows,  13  111.  157;  Strieker  v.  Ku- 
busky,  35  111.  App.  159. 

Probate  Court. — A  court  having  gen- 
eral probate  jurisdiction  is  a  court  of 
superior  jurisdiction,  and  so  within 
the  rule.  Doe  v.  Smith,  i  Ind.  451; 
Powell  V.  North,  3  Ind.  392;  Sims  v. 
Gay,  109  Ind.  501. 

Commitment  Presumed  Legal. — W^here 
the  record  on  appeal  does  not  show  by 
whom  a  commitment  was  made,  an  in- 
formation will  not  be  set  aside  on  the 
alleged  ground  that  it  was  made  by  a 
police  judge  having  no  authority  to 
make  it;  it  will  be  presumed  that  a 
duly  qualified  magistrate  committed 
the  defendant.  People  v.  Williams, 
84  Cal.  616. 
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jurisdiction  will  not  be  presumed.*  The  facts  vesting  jurisdiction 
must  be  affirmatively  shown  by  the  record.*  They  will  not  be 
supplied  by  intendment.^  But  where  jurisdiction  of  the  parties 
and  subject-matter  is  shown,  the  general  presumption  of  regu- 
larity applies  to  all  subsequent  proceedings.* 


1.  Illinois. — Abbott  v.  Kruse,  37  111. 
App.  551;  Stolberg  v.  Ohnmacht,  50 
111.  442;  Kenney  v.  Greer,  13  111.  432; 
White  V.  Primm,36  111.  416;  Schufeldt 
V.  Buckley,  45  111.  223;  Spooner  v. 
Warner,  2  111.  App.  240;  Haywood  v. 
Collins,  60  111.  328;  Reed  v.  Driscoll, 
84  111.  96. 

Indiana. — Cobb  v.  State,  27  Ind. 
133;  State  V.  Gachenheimer,  30  Ind. 
63;  Ohio,  etc.,  R.  Co.  v.  Shultz,  31 
Ind.  150;  Wilkinson  v.  Moore,  79  Ind. 
397;  Newman  v.  Manning,  89  Ind.  422; 
Michael  v.  Thomas,  24  Ind.  72. 

Michigan.  —  Moore  v.  Hansen,  75 
Mich.  564;  Gadsby  v.  Stiner,  79  Mich. 
260. 

Missouri.  —  McQuoid  v.  Lamb,  19 
Mo.  App.  153. 

2.  Arkansas. — Pendleton  v.  Fowler,  6 
Ark.  41;  Latham  v.  Jones,  6  Ark.  371. 

Colorado. — Liss  v.  Wilcoxen,  2  Colo. 
85;  Downing  v.  Florer,  4  Colo.  209. 

Connecticut.  —  Hall  v.  Howd.  10 
Conn.  514;  Starr  v.  Scott,  8  Conn. 
480. 

Georgia. — Tift  v.  Griffin,  5  Ga.  185; 
Scroggins  v.  State,  55  Ga.  380. 

Illinois. — Abbott  v.  Kruse,  3>  111. 
App.  551;  Swearengen  v.  Gulick,  67 
111.  208. 

Indiana. — Clay  County  v,  Markle, 
46  Ind.  96;  Britton  v.  State,  54  Ind. 
535;  Porter  v.  Byrne,  10  Ind.  146; 
McEwen  v.  Gilker,  38  Ind.  233. 

Maine. — Granite  Bank  v.  Treat,  18 
Me.  340;  Green  v.  Haskell,  24  Me. 
180. 

Massachusetts. — Bridge  v.  Ford,  4 
Mass.  641;  Smith  v.  Rice,  11  Mass. 
507;  Brooks  V.  Adams,  11  Pick.  (Mass.) 
441;  Folger  V.  Columbian  Ins.  Co.,  99 
Mass.  267. 

Michigan. — Chandler  v.  Nash,  5 
Mich.  409;  Warren  v.  Grand  Haven, 
30  Mich.  24;  Clark  v.  Holmes,  i  Dougl. 
(Mich.)  390;  Wright  v.  Warner,  i 
Dougl.  (Mich.)  384. 

Missouri. — State  v.  Metzger,  26  Mo. 

65. 

New  Hampshire. — Russell  v.  Perry, 
14N.  H.  155. 

New  Jersey. — Snediker  v.  Quick,  13 
N.  J.  L.  306;  State  v.  Shreeve,  20  N. 
J.  L.   57;  Perrine  v.   Farr,  22  N.  J.  L. 


356;  State  V.  Newark,  25  N.  J.  L.  399; 
State  V.  Jersey  City,  25  N.  J.  L. 
309;  Brice  v.  Bray,  21  N.  J.  L.  13; 
Carron  v.  Martin,  26  N.  J.  L.  594. 

New  York. — Staples  v.  Fairchild,  3 
N.  Y,  41;  Harriott  v.  Van  Cott,  5  Hill 
(N.  Y.)  285;  Suydam  v.  Keys,  13 
Johns.  (N.  Y.)  444;  Litchfield  v. 
Vernon,  41  N.  Y.  123;  Matter  of  Flat- 
bush  Ave.,  I  Barb.  (N.  Y.)  286. 

Ohio. — Miami  Exporting  Co.  v. 
Brown,  6  Ohio  535;  Magruder  v. 
Esmay,  35  Ohio  St.  235;  Skinner  v. 
Brown,  17  Ohio  St.  33. 

Pennsylvania. — Wilson  v.  John,  2 
Binn.  (Pa.)  209;  Camp  v.  Wood,  10 
Watts  (Pa.)  118;  McGee  v.  Fessler,  i 
Pa.  St.  126;  Fahnestock  v.  Fausten- 
auer,  5  S.  &  R.  (Pa.)  174. 

Rhode  Island. — Wilcox  v.  Emerson, 
10  R.  I.  270. 

South  Carolina. — Hill  v.  Robertson, 
I  Strobh.  (S.  Car.)  i. 

Vermont. — Sherwin  v.  Bugbee,  17 
Vt.  337;  Barrett  v.  Crane,  16  Vt.  246; 
Clapp  V.  Beardsley,  i  Aik.  (Vt.)  168. 

United  States. — Den  v.  Turner,  9 
Wheat.  (U.  S.)  549. 

3.  Abbotts'.  Kruse,  37  111.  App.  551. 

4.  Clay  County  v.  Markle,  46  Ind. 
96;  Galena,  etc.,  R.  Co.  v.  Pound,  22 
111.  399;  Brooks  V.  Duckworth,  59  Mo. 
48. 

Collateral  Attack. — Hence  where  ju- 
risdiction does  not  affirmatively  ap- 
pear, the  proceedings  below  may  be 
set  aside  as  a  nullity  where  called  in 
question,  although  in  a  collateral  con- 
troversy. Lamar  v.  Marshall  County, 
21  Ala.  772;  Talladega  County  v. 
Thompson,  15  Ala.  134;  Jennings  v. 
Stafford,  i  Ired.  (N.  Car.)  404;  Har- 
shaw  V.  Taylor,  3  Jones  (N.  Car.)  513: 
Swann  v.  Cumberland,  8  Gill  (Md.) 
150;  Wise  V.  Withers,  3  Cranch  (tf.  S.) 

SSI- 
Justice  of  Peace — Illinois. — Where  the 
filing  of  a  written  complaint  was  essen- 
tial by  statute  to  authorize  a  justice  of 
the  peace  to  issue  a  writ  in  an  action 
of  forcible  detainer,  it  was  held  that  a 
statement  of  the  record  on  appeal  that 
a  "complaint"  was  filed  could  not  be 
presumed  to  have  meant  "written 
complaint,"   and,   consequently,    that 
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c.  Courts  Exercising  Special  Statutory  Authority. — 
So  where  a  special  statutory  authority  is  exercised,  although  by 
a  court  of  common-law  jurisdiction,  all  the  facts  essential  to 
authorize  the  action  of  the  court  must  appear  by  the  record  on 
appeal ;  they  will  not  be  supplied  by  presumptions.* 


the  record  failed  to  show  jurisdiction. 
Abbott  V.  Kruse,  37  111.  App.  551. 

Michigan. — Sections  70,  74,  How. 
Stat.  Mich.,  provide  that  the  justice, 
whenever  he  shall  judge  it  expedient, 
on  the  request  of  a  party,  may  by  writ- 
ten authority  indorsed  on  such  process 
empower  any  proper  person,  being  of 
lawful  age  and  not  a  party  or  inter- 
ested in  the  suit,  to  execute  the  same. 
The  summons  in  a  case  was  dated 
Nov.  13,  1886,  and  indorsed:  "  I  here- 
by appoint  Jonathan  Bryant  to  serve 
the  within  summons.  D.  S.  Palmer, 
Justice  of  the  Peace."  The  sum- 
mons was  otherwise  properly  served. 
The  defendant  appealed,  setting  up 
Bryant's  want  of  authority.  The 
justice  made  a  return  which  showed 
nothing  more  than  the  summons  and 
indorsements,  and  gave  no  explana- 
tion of  the  appointment.  The  Circuit 
Court  overruled  the  jurisdictional 
question.  The  Supreme  Court  on 
appeal,  after  quoting  the  statute, 
said:  "The  power  given  is  not  gen- 
eral, but  limited  and  conditional,  re- 
quiring the  request  of  the  party.  *  *  * 
There  can  be  no  absolute  presumption 
that  a  process-server  appointed  by  a 
justice  is  legally  appointed  without 
some  showing  of  the  necessary  facts. 
Here  the  justice's  docket  shows  noth- 
ing, and  his  return  shows  nothing. 
It  does  not  even  appear  that  the  ap- 
pointment did  not  originate  with  the 
justice  of  his  own  motion.  What- 
ever presumption  exists  as  to  the  reg- 
ularities of  proceedings,  there  must 
always  appear  enough  to  show  juris- 
diction, and  when  that  depends  on 
anything  unusual  the  power  must  ap- 
pear distinctly.  Judgment  reversed." 
Gadsby  v.  Stimer,  79  Mich.  260. 

Texas.  —  In  Texas,  however,  the 
court  of  a  justice  of  the  peace  is  held 
to  be  of  general  jurisdiction,  and  the 
general  doctrine  of  presumptions  ac- 
cordingly applies  thereto.  "All  courts 
in  this  state  are  of  limited  jurisdiction 
in  the  sense  that  the  jurisdiction  of 
each  is  specifically  defined;  but  within 
the  limits  so  defined  they  are  courts  of 
general  jurisdiction,  as  distinguished 
from  tribunals  of  special  jurisdiction. 
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This  is  no  less  true  of  the  justice's 
court  than  of  the  district  court." 
Koehler  v.  Earl,  77  Tex.  i8S. 

Residence  of  Defendant. — So  where 
residence  in  the  township  where  suit 
is  brought  is  jurisdictional,  it  will  not 
be  presumed,  even  where  the  record 
shows  the  defendant  to  have  been 
served,  an  attachment  issued,  and 
property  seized,  that  defendant  was 
such  resident,  if  the  record  does  not 
state  where  he  resides.  Michael  v. 
Thomas,  24  Ind.  72. 

Attachment. — The  justice  has  no  ju- 
risdiction to  issue  an  attachment  if 
he  has  no  principal  suit  to  which  it  is 
auxiliary.  Wilkinson  v.  Moore,  79 
Ind.  379. 

1.  Denning  v.  Corwin,  11  Wend.  (N. 
Y.)648;  Bloom  v.  Burdick,  i  Hill  (N. 
Y.)  130;  Mills  V.  Martin,  19  Johns.  (N. 
Y.)  7;  Borden  v.  Fitch,  15  Johns.  (N.Y.) 
121;  Rogers  v.  Dill,  6  Hill  (N.  Y.)4i5; 
Latham  v.  Edgerton,  9  Cow.  (N.  Y.) 
227;  Thatcher  z/.  Powell,  6  Wheat.  (U. 
S.)  119;  Williamson  v.  Ball,  8  How.  (U. 
S.)  566;  Williamson  v.  Berry,  8  How. 
(U.  S.)  495;  Haywood  v.  Collins,  60 
111.  J28;  Carron  v.  Martin,  26  N.  J.  L. 

594. 

In  Summary  Proceedings.  —  In  sum- 
mary proceedings  in  courts  under  a 
special  statute  prescribing  the  course 
to  be  pursued,  that  course  ought  to  be 
exactly  observed  and  those  facts  espe- 
cially which  give  jurisdiction  ought 
to  appear.  Haywood  v.  Collins,  60  111. 
328._ 

Ejectment  Case. — So  in  an  action  of 
ejectment  it  was  held  that  the  court 
exercised  a  special  power  created  by 
statute,  and  that  it  must  appear  by 
the  record  on  appeal  that  the  statute 
had  been  complied  with  or  the  judg- 
ment was  invalid.  Benning  v.  Coreion, 
II  Wend.  (N.  Y.)648. 

Attachment. — So  in  a  proceeding  by 
attachment  it  was  held  in  Haywood  v. 
Collins,  60  111.  333,  that  a  court  was 
exercising  a  special  statutory  power 
in  derogation  of  the  common  law,  and 
consequently  where  acquiring  juris- 
diction by  publication  the  requisites 
of  jurisdiction  must  appear  in  the 
record. 
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d.  Notice  of  Proceedings  before  Quasi-Judicial 
Board.  —  Where  in  proceedings  before  quasi-]\x6\z\2X  boards 
the  record  shows  that  the  tribunal  below  adjudged  that  notice  to 
the  parties  interested  was  sufficient,  and  the  record  also  shows 
that  some  notice  was  given,  it  will  be  presumed  on  appeal 
that  it  was  sufficient,*  although  the  notice  preserved  in  the 
record  is  defective.*  A  formal  order  of  the  tribunal  below  assum- 
ing jurisdiction  is  not  required  to  be  entered.' 

8.  Jurisdiction  of  Person — a.  PRESUMPTION  AS  TO  Service. — The 
general  presumption  of  jurisdiction  extends,  with  some  qualifica- 
tions, to  jurisdiction  over  the  person.*    A  finding  or  recital  in  a 


1.  Arkansas. — Borden  v.  State,  ii 
Ark.  519. 

California.  —  People  v.  Hagar,  52 
Gal.  171. 

Indiana. — Brown  v.  Goble,  97  Ind. 
86;  Terre  Haute  v.  Beach,  96  Ind.  143; 
McCormick  v.  Webster,  89  Ind.  107; 
Million  V.  Carroll  County,  89  Ind.  6; 
Oppenheim  v.  Pittsburgh,  etc.,  R.  Co., 
85  Ind.  471;  Stout  V.  Woods,  79  Ind. 
108;  McAlpine  v.  Sweetser,  76  Ind.  78; 
Muncey  v.  Joest,  74  Ind.  409;  Wash- 
ington Ice  Co.  V.  Lay,  103  Ind.  48; 
Lantz  V.  Maffett,  102  Ind.  23;  Quarl  z/. 
Abbett,  102  Ind.  233;  Brown  v.  Brown, 
loi  Ind.  340;  Anderson  v.  Wilson,  100 
Ind.  402;  Forsythe  v.  Kreuter,  100 
Ind.  27;  Mclntyre  v.  Marine,  93  Ind. 
193;  Hilton  V.  Mason,  92  Ind.  157; 
Smith  V.  Clifford,  99  Ind.  114;  Cicero 
V.  Williamson,  91  Ind.  541;  Corey  v. 
Sagger,  74  Ind.  211;  Kleyla  v.  Has- 
kett,  112  Ind.  515;  Hume  v.  Conduitt, 
76  Ind.  598;  Pickering  v.  State,  106 
Ind.  228;  Jackson  z/.  Dyer  (Ind.,  1885), 
3  N.  E.  Rep.  863;  Helphenstine  v. 
Vincennes  Nat.  Bank,  65  Ind.  582; 
McMullen  v.  State  (Ind.,  1886),  4  N. 
E.  Rep.  903. 

Iowa. — Morrow  v.  Weed,  4  Iowa  77; 
Bunsall  v.  Irett,  14  Iowa  309;  Ballin- 
ger  V.  Tarwell,  16  Iowa  491;  Wright 
V.  Marsh,  2  Greene  (Iowa)  94. 

Massachusetts.  —  Hendrick  v.  Whitte- 
mcre,  105  Mass.  23;  Cook  v.  Darling, 
18  Pick.  (Mass.)  393;  Finneran  v. 
Leonard,  7  Allen*  (Mass.)  54;  Riley 
V.  Waugh,  8  Gush.  (Mass.)  220. 

New  York. — Henderson  v.  Brown, 
I  Gai.  (N.  Y.)  92;  Vail  v.  Owen,  19 
Barb.  (N.  Y.)  22;  Sheldon  v.  Wright, 
5  N.  Y.  497- 

Ohio. — Paine  v.  Mooreland,  15  Ohio 
436;  Gallen  v.  Ellison,  13  Ohio  St.  446. 

Pennsylvania.  —  Youngman  v.  El- 
mira,  etc.,  R.  Co.  65  Pa.  St.  278;  De- 
laney  v.  Gault,  30  Pa.  .St.  65. 


United  States. — Grignon  v.  Astor,  2 
How.  (U.  S.)  319. 

Some  Notice  Beqnisite. — But  it  must 
appear  either  in  the  body  of  the  com- 
plaint or  in  the  exhibit  attached 
thereto  properly  part  of  the  pleadings, 
that  there  was  some  notice;  the  aver- 
ment in  direct  terms  is  not  necessary, 
but  it  is  sufficient  if  this  is  necessar- 
ily involved  in  the  averment  made. 
Marshall  v.  Gill,  77  Ind.  404;  Argo  z/. 
Barthand,  80  Ind.  63;  Cauldwell  v. 
Curry,  93  Ind.  363;  Baltimore,  etc., 
R.  Co.  V.  North,  103  Ind.  486. 

2.  Quarl  v.  Abbett,  102  Ind.  233; 
Brown  v.  Goble,  97  Ind.  86;  Terre 
Haute  V.  Beach,  96  Ind.  143;  McCor- 
mick V.  Webster,  89  Ind.  107;  Foyles 
V.  Kelso,  I  Blackf.  (Ind.)  215;  O'Brien 
V,  Daniel,  2  Blackf.  (Ind.)  290;  Leach 
V.  Swann,  8  Blackf.  (Ind.)  68;  Picker- 
ing z'.  State,  106  Ind.  228;  McMullen 
V.  State,  105  Ind.  334;  Shaw  v.  State, 
97  Ind.  23;  Wishmier  v.  State,  97  Ind. 
160. 

3.  Sinis  v.  Gray,  109  Ind.  501;  Plat- 
ter V.  Elkhart  County,  103  Ind.  360; 
Carr  v.  State,  103  Ind.  548. 

4.  Mahoney  v.  Middleton,  41  Cal. 
41;  People  V.  Hagar,  52  Cal.  171; 
Paine  v.  Mooreland,  15  Ohio  435; 
Gallen  v.  Ellison,  13  Ohio  St.  446; 
Hannas  v.  Hannas,  110  111.  53;  Pierce 
V.  Garleton,  12  111.  358;  Herd  v.  Gist 
(Ky.,  1889),  12  S.  W.  Rep.  466;  Sayler 
V.  Davis,  20  Wis.  302;  Finerran  v. 
Leonard,  7  Allen  (Mass.)  54:  Wright 
V.  Marsh,  2  Greene  (Iowa)  94;  Borden 
V.  State,  II  Ark.  519;  Sheldon  v. 
Wright,  5  N.  Y.  497;  Jackson  v.  State, 
104  Ind.  516. 

On  Collateral  Attack. — In  Horner  v. 
Doe,  I  Ind.  133,  it  was  said:  "  Where 
the  record  discloses  nothing  upon  the 
point,  jurisdiction  of  the  person  and 
of  the  subject-matter  will,  the  con- 
trary not  being  proved,  be  presumed 
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judgment  or  decree  that  defendant  has  been  duly  served  with 
process,  raises  a  presumption  that  the  trial  court  had  jurisdiction 
over  him.*  The  presumption  is  rebuttable,  but  on  collateral 
attack  only  by  the  statements  of  the  record  itself.*     Where  it 


in  cases  of  domestic  judgments  of 
courts  of  general  jurisdiction,  where 
they  come  collaterally  in  question." 

After  General  Appearance. — So  where 
a  judgment  is  rendered  upon  issues 
joined  or  upon  other  general  appear- 
ance of  the  defendant,  it  will  be  pre- 
sumed on  appeal  that  process  was 
duly  issued  and  served.  Mahoney  v. 
Middleton,  41  Cal.  41. 

Order  of  Warning. — Thus  in  Ken- 
tucky it  will  be  presumed  that  an 
order  of  warning  against  nonresi- 
dents was  authorized,  although  no 
affidavit  to  the  facts  appears  in  the 
record.  Herd  v.  Cist  (Ky.,  1889),  12 
S.  W.  Rep.  466. 

On  Corporation. — It  will  be  presumed 
that  due  service  has  been  made  on  a 
foreign  corporation  where  the  record 
does  not  show  to  the  contrary.  King 
V.  National,  etc.,  Min.  Co.,  4  Mont.  7. 

Answer. — And  that  an  answer  was 
duly  served  on  the  plaintiff.  Mason 
V.  Germaine,  i  Mont.  273. 

Proceeding  de  Idiota  Inquirendo. — It 
will  be  presumed  that  an  idiot  had 
proper  notice  of  inquiry  as  to  his 
sanity,  where  the  record  does  not 
show  that  he  was  not  present  and 
the  notices  were  not  served.  Gridley 
V.  St.  Francis  Xavier  College,  137  N. 
Y.  331. 

On  Proper  Party. — So  where  the  court 
below  is  one  of  general  jurisdiction 
the  fact  that  the  record  shows  affir- 
matively that  a  summons  was  served 
on  a  person  not  a  party  does  not  rebut 
the  presumption  that  due  service  was 
made  on  a  proper  party.  Wilcox  v. 
Egan,  51  N.  Y.  Super.  Ct.  275. 

By  Consent. — Where  it  appears  that 
defendants  were  duly  served  with 
process,  and  that  their  attorneys  came 
and  filed  a  written  agreement  for  a 
certain  judgment,  it  will  be  presumed 
on  appeal  that  the  parties  were  pres- 
ent in  court  and  consented  thereto, 
the  contrary  not  being  shown.  Bate- 
man  V.  Miller,  118  Ind.  345;  Callen  v. 
Ellison,  13  Ohio  St.  446. 

In  California,  however,  it  is  held 
that  it  will  not  be  presumed  in  support 
of  a  judgment  that  it  was  given  by 
consent.  The  consent  must  affirma- 
tively appear.  San  Francisco  Sav. 
Union  v.  Myers,  76  Cal.  624. 


Infant  Heirs. — Where,  however,  a 
record,  expressly  or  by  necessary  im- 
plication, negatives  notice  to  the  in- 
fant heirs  in  a  probate  or  other  pro- 
ceeding, no  presumption  of  their 
personal  presence  or  of  notice  will  be 
indulged.  Babbitt  v.  Doe,  4  Ind.  355; 
Doe  V.  Bowen,  8  Ind.  197;  Cox  v. 
Matthews,  17  Ind.  367. 

Acceptance  of  Seryice.  —  Where  the 
language  of  a  record  entry  was,  "It 
is  therefore  ordered  that  proof  of  ac- 
ceptance of  writ  be  now  entered  as  of 
last  term,"  it  was  presumed  that  proof 
of  the  acceptance  of  the  service  of 
the  writ  was  duly  made,  although 
evidence  thereof  did  not  appear  by 
record.  Godbold  v.  Meggison,  16  Ala. 
140. 

1.  Illinois. — Haworth  v.  Huling,  87 
111.  27;  Freeman  v.  Karr,  34  111.  App. 
647;  Tompkins  v.  Wiltberger,  56  111. 
385;  Millettz/.  Pease,  31  111.  377;  Tibbs 
V.  Allen,  27  111.  119;  Proutf.  People,  83 
111.  154;  Turner  v.  Jenkins.  79  111.  228; 
Miller  v.  Handy,  40  111.  448;  Mulvey 
V.  Gibbons,  87  111.  367. 

Indiana. — Jackson  v.  State,  104  Ind. 
516;  Evansville,  etc.,  R.  Co.  v.  Evans- 
ville,  15  Ind.  395;  Forsythe  v.  Kreuter, 
100  Ind.  27;  Young  v.  Wells,  97  Ind. 
410;  Smith  V.  Hess,  91  Ind.  424; 
Million  V.  Carroll  County,  89  Ind.  5; 
Madison  v.  Smith,  83  Ind.  502;  Mar- 
shall V.  Gill,  77  Ind.  402;  De  Quindre 
V.  Williams,  31  Ind.  444;  Pickering  v. 
State,  106  Ind.  228. 

lotva. — Cooper  v.  Sunderland,  3 
Clarke  (Iowa)  114. 

Massachusetts.  — '^xX&y  v.  Waugh,  8 
Cush.  (Mass.)  220. 

New  York. — Henderson  v.  Brown, 
I  Cai.  (N.  Y.)  92. 

Pennsylvania. — Youngman  v.  El- 
mira,  etc.,  R.  Co.,  65  Pa.  St.  278. 

United  States. — Grignon  v.  Astor,  2 
How.  (U.  S.)3i9.    * 

2.  Hunter 7/.  Stoneburner,  92  111.  75; 
Clark  V.  Thompson,  47  111.  25;  Hem- 
mer  v.  Wolfer  (111.,  1887),  11  N.  E. 
Rep.  887. 

The  Certificate  of  the  Clerk  that  the 
copies  of  the  files  transmitted  by  him 
"  are  complete  in  the  cause  "  does  not 
rebut  the  prima-facie  case  made  by  the 
recital  of  service  in  the  decree.  The 
finding  of  the  court  cannot  be  disputed 
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shows  insufficient  service,  and  no  affirmative  recital  of  due  ser- 
vice in  the  decision  appears,  the  presumption  is  rebutted.* 

b.  Substituted  Service. — The  general  rule  is  that  v^here 
substituted  service,  as  by  publication,  is  made,  a  mere  recital  in  the 
judgment  that  due  service  was  had  is  insufficient.*  It  will  not  be 
presumed  to  support  the  judgment  that  there  was  other  proof  of 
service  than  that  shown  by  the  record.' 

Where  the  judgment  recites  due  service  and  the  record  con- 
tains facts  which  can  be  reasonably  construed  as  a  compHance 
with  the  proof  required  by  statute,  the  general  presumption  that 
jurisdiction  existed  will  be  made."*     In  other  cases  a  more  strict 


by  the  certificate  of  the  clerk.  Brown 
V.  Miner,  128  111.  148;  Freeman  v. 
Karr,  34  111.  App.  648. 

1.  Thus  where  there  is  no  proper 
certificate  of  publication  by  the  per- 
son designated  by  statute  and  the 
judgment  does  not  recite  notice  the 
court  acquires  no  jurisdiction.  Hay- 
wood V.  Collins,  60  111.  328. 

2.  Osborne  v.  Williams,  39  Minn. 
353;  Barber  v.  Morris,  37  Minn.  194; 
Brown  v.  St.  Paul,  etc.,  R.  Co.,  38 
Minn.  506;  Morey  v.  Morey,  27  Minn. 
265:  Galpin  v.  Page,  8  Wall.  (U.  S.) 
356;  Sichler  v.  Look,  93  Cal.  600. 

3.  Osborne  v.  Williams,  39  Minn. 
353;  Barber  v.  Morris,  37  Minn.  194; 
Brown  v.  St.  Paul,  etc.,  R.  Co.,  38 
Minn.  506;  Morey  v.  Morey,  27  Minn. 
265;  Wilkerson  v.  Schoonmaker,  77 
Tex.  615;  Martin  v.  Burns,  80  Tex. 
676;  Hardy  v.  Beaty,  84  Tex.  562; 
Treadway  v.  Eastburn,  57  Tex.  211; 
Galpin  v.  Page,  8  Wall.  (U.  S.)  350. 

Where  Record  Sets  Out  Service  Incom- 
plete.— Where  the  record  sets  forth 
the  manner  in  which  the  summons  in 
an  action  was  served,  and  this  was  in- 
effectual to  confer  jurisdiction,  it  will 
not  be  presumed  that  a  valid  service 
was  made  in  some  other  way.  Barber 
V.  Morris,  37  Minn.  194. 

Mode  of  Service. — Where  jurisdic- 
tional facts  must  affirmatively  appear, 
the  rule  of  service  required  by  law 
must  appear  on  the  record  to  have 
been  complied  with.  White  z/.  Primm, 
36  III.  416. 

So  in  Texas  it  is  held  that  where 
the  judgment  appealed  from  is  silent 
on  the  subject  of  notice,  and  it  is 
made  to  appear  from  the  record  that 
citation  was  issued  and  served  by 
publication,  and  the  record  does  not 
show  an  acceptance  or  waiver  of  no- 
tice, it  will  be  held  void,  although  the 
proceeding  is  collateral.     McCarthy  v. 


Burtis  (Tex.  Civ.  App.,  1893),  22  S.W. 
Rep.  423;  Taliafferro  z/.  Butler,  77  Tex. 

579- 

But  where  due  notice  by  publication, 
or  whatever  of  this  nature  the  law  re- 
quires in  reference  to  persons  or  other 
matters,  appears  by  the  record,  the  suf- 
ficiency cannot  be  questioned  collater- 
ally. Morrow  v.  Weed,  4  Iowa  77; 
Bonsall  v.  Isett,  14  Iowa  309;  Ballin- 
ger  V.  Tarbell,  16  Iowa  491;  Hendrick 
V.  Whittemore,  105  Mass.  23;  Cook  v. 
Darling,  18  Pick.  (Mass.)  393;  Cava- 
naugh  V.  Smith,  84  Ind.  380;  Quarl  v. 
Abbett,  102  Ind.  233;  McMullen  v. 
State,  105  Ind.  334;  Pickering  v.  State, 
106  Ind.  228;  Baltimore,  etc.,  R.  Co.  v. 
North,  103  Ind.  486. 

4.  Sichler  v.  Look,  93  Cal.  607; 
Emeric  v.  Alvarado,  64  Cal.  529. 

Thus  where  a  judgment  recited  that 
an  appellant  had  been  "  duly  and  regu- 
larly summoned,"  and  there  was  found 
in  the  judgment-roll  in  support  of  this 
recital  in  the  judgment  an  aflSdavit 
of  publication  of  the  summons  and  of 
a  deposit  of  a  copy  thereof,  as  re- 
quired by  the  statute  in  case  of  ser- 
vice by  publication,  the  affidavit  of 
the  printer  or  his  foreman  or  princi- 
pal clerk  showing  the  same,  and  an 
affidavit  of  a  deposit  of  a  copy  of  the 
summons  in  the  post-office,  the  court 
said,  in  holding  that  due  service  was 
made:  "  The  statute  has  provided  that 
under  certain  circumstances  the  court 
may  obtain  jurisdiction  of  a  defendant 
by  a  service  of  the  summons  by  publi- 
cation, and  what  shall  be  the  proof  of 
such  service;  and  in  support  of  the 
judgment  of  the  court  it  will  be  pre- 
sumed upon  a  direct  appeal,  in  the  ab- 
sence of  any  evidence  to  the  contrary, 
that  this  mode  of  service  was  made 
under  a  proper  order  of  the  court 
therefor,  and  that  sufficient  affidavit 
for  such  order  was  presented  to  the 
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construction  excluding  all  presumptions  is  made,  and  the  record 
is  required  to  show  affirmatively  all  the  facts  constituting  due 
service.* 

c.  Judgment  by  Default. — So  It  Is  generally  held  that  the 
record  on  appeal  from  a  judgment  by  default  must  affirmatively 
show  all  the  facts  constituting  a  good  service  of  process  on  the 
defendants.*     But   in  some  earlier  cases  It  has  been  held  on  ap- 


court  before  making  the  order.  *  *  *  If 
the  appellant  had  desired  to  show  that 
no  order  for  publication  was  made 
until  [too  late],  and  that  the  publica- 
tion and  mailing  of  the  summons 
were  premature  and  unauthorized,  he 
should  have  presented  such  facts  in  a 
bill  of  exceptions,  by  which  the  proofs 
upon  which  he  would  rely  would  be 
properly  authenticated.  Upon  the 
same  rule  it  must  be  intended  that  the 
original  affidavit  of  mailing  had  been 
lost,  and  that  the  copy  found  in  the 
judgment-roll  was  substituted  therefor 
by  the  order  of  the  court  upon  a  proper 
showing  (Code  Civ.  Pro.,  §  1045);  also 
that  the  indorsement  upon  the  com- 
plaint of  the  default  of  the  defendant 
prior  to  the  date  of  the  affidavit  was 
made  upon  proper  proof  of  such  mail- 
ing, even  though  the  same  does  not 
appear  in  the  record."  Sichler  v. 
Look,  93  Cal.  608. 

Collateral  Attack  Bistingaished.  — 
"The  main  difference  between  collat- 
eral and  direct  attacks  is,  that  in  the 
former  the  record  alone  can  be  in- 
spected, and  is  conclusively  presumed 
to  be  correct;  while  on  direct  attack 
the  true  facts  may  be  shown,  and  then 
the  judgment  itself  on  appeal  may 
be  reversed  or  modified."  Lyons  v. 
Roach,  84  Cal.  30;  Sichler  i/.  Look,  93 
Cal.  606. 

Conflict  with  Finding. — But  where  the 
record  on  appeal  contradicts  the  find- 
ing in  the  judgment  as  to  service,  the 
finding  must  be  disregarded  and  judg- 
ment reversed.  Lonkey  v.  Keyes  Sil- 
ver Min.  Co.,  21  Nev.  312;  Cloud  v. 
Pierce  City,  86  Mo.  366;  Adams  v. 
Cowles,  95  Mo.  506;  Settlemier  v.  Sul- 
livan, 97  U.  S.  448;  Cheely  v.  Clayton, 
no  U.  S.  708;  Galpin  v.  Page,  18  Wall. 
(U.S.) 350;  Pollard  v.  Wegener,  13  Wis. 
575;  Shea  V.  Knoxville,  etc.,  R.  Co.,  6 
Baxt.  (Tenn.)  277;  Hobby  z/.  Bunch,  83 
Ga.  11;  Shenandoah  Valley  R.  Co.  v. 
Ashby,  86  Va.  235;  Coan  v.  Clow,  83 
Ind.  419;  Odell  v.  Campbell,  g  Oregon 
300;  Belcher  v.  Chambers,  53  Cal.  639. 

Minor     Defendants. — The     appellate 
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court  will  presume,  until  the  contrary 
be  made  to  appear,  that  minor  defend- 
ants who  were  nonresidents  of  the 
state  at  the  commencement  of  the 
action,  and  who  were  served  with 
summons  by  publication,  were  over 
the  age  of  fourteen  years,  and  that 
no  service  of  the  summons  or  com- 
plaint upon  the  parents  or  persons 
having  them  in  charge  was  re- 
quired. Emeric  v.  Alvarado,  64  Cal. 
529- 

1.  Godfrey  v.  Valentine,  39  Minn. 
336. 

Thus  a  statement  in  the  judgment- 
roll  embraced  in  the  affidavit  of  publi- 
cation that  the  summons  was  pub- 
lished for  a  period  of  six  weeks,  com- 
mencing on  the  23d  day  of  June,  1883, 
on  which  day  it  was  first  published, 
and  ending  on  the  4th  day  of  August, 
1883,  on  which  day  it  was  last  pub- 
lished, does  not  on  appeal  "  show  pub- 
lication once  a  week,"  as  the  statute 
required. 

The  want  of  jurisdiction  thus  shown 
is  not  cured  by  an  appearance  of  the 
defendant  after  judgment  to  secure  a 
relief  from  the  judgment  as  to  set 
aside  the  judgment.  "  In  thus  urging 
his  legal  right  and  then  invoking  and 
consenting  to  the  future  action  of  the 
court,  the  moving  party  should  not 
be  deemed  to  have  conferred  juris- 
diction retrospectively  so  as  to  render 
valid  the  previous  judgment,  which, 
being  unsupported  "  by  any  authorized 
judicial  proceedings,  was  not  merely 
voidable,  but  void  and  in  legal  elTect 
a  nullity.  Gray  v.  Hawes,  8  Cal.  563; 
Shaw  V.  Kowland,  32  Kan.  154;  Boals 
V.  Shules,  29  Iowa  507;  Briggs  v. 
Sneghan,  45  Ind.  14;  State  v.  Cohen, 
13  S.  Car.  198;  Moore  v.  Watkins,  i 
Ark.  268;  Godfrey  v.  Valentine,  39 
Minn.  336;  overruling  Curtis  v.  Jack- 
son, 23  Minn.  268.  See  article  Ap- 
pearances. XVIII.  4. 

2.  Carlton  v.  Miller,  2  Tex.  Civ. 
App.  619;  Burditt  v.  Howth,  45  Tex. 
466;  Fitch  V.  Boyer,  51  Tex.  344; 
Wheeler  v.   Ahrenbeak,   54  Tex.  535; 
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peal  that  it  would  be  presumed  that  the  court  below  was  duly 
satisfied  that  jurisdiction  existed  by  due  proof  of  service,  and  that 
such  presumption  would  validate  the  judgment  on  appeal  unless 
the  contrary  was  shown  by  the  record.* 


Treadway  v.  Eastburn,  57  Tex.  214; 
Hart  V.  Weatherford,  19  Tex.  57;  Wil- 
kinson V.  Bayley,  71  Wis.  131;  Matte- 
son  V.  Smith,  37  Wis.  333. 

"Upon  an  appeal  from  a  judgment 
by  default  we  are  of  the  opinion  that 
the  record  must  affirmatively  show 
jurisdiction  of  the  defendant  either  by 
his  appearance  or  by  a  proper  service 
of  process,  and  no  presumption  can  be 
indulged  that  there  was  some  other 
and  different  mode  than  that  which 
appears  in  the  record."  Lonkey  v. 
Keyes  Silver  Min.  Co.,  21  Nev.  312, 
citing  Schloss  v.  White,  16  Cal.  68; 
People  V.  De  Bernal,  43  Cal.  489. 

Recital  in  Judgment. — If  due  service 
is  not  shown  on  the  face  of  the  proc- 
ess itself,  even  a  recital  in  the  judg- 
ment that  it  was  duly  served  will  not 
legalize  the  judgment,  and  it  will  be 
reversed.  Carlton  v.  Miller,  2  Tex. 
Civ.  App.  619. 

A  Service  on  Corporation. — So  where 
a  judgment  recited  that  "  summons 
was  issued  and  served  as  by  law  pro- 
vided, and  that  all  parties  were  prop- 
erly before  the  court,"  and  a  statute 
provided  that,  where  an  action  was 
brought  against  a  corporation  organ- 
ized under  laws  of  another  state,  ser- 
vice might  be  made  on  a  resident 
agent  thereof,  or  in  his  absence  on  the 
secretary  of  the  state  where  organized, 
and  in  addition  that  a  copy  of  the  sum- 
mons and  complaint  should  be  mailed 
to  the  president  and  trustees  at  their 
place  of  business  in  such  foreign  state, 
and  the  record  on  appeal  from  a  judg- 
ment by  default  against  such  corpora- 
tions failed  to  show  personal  service, 
but  did  show  service  on  the  foreign 
deputy  secretary  of  state — held,  that 
such  service  was  not  authorized  by 
the  statute,  and  that  the  fact  that  the 
record  showed  proper  mailing  of  a  copy 
of  the  complaint  and  summons  did  not 
cure  the  defect  or  validate  the  judg- 
ment. Lonkey  v.  Keyes  Silver  Min. 
Co.,  21  Nev.  312. 

Service  on  Infant  Defendants. — Where 
judgment  by  default  was  rendered 
against  infant  defendants,  it  will 
not  be  presumed  that  an  amended 
petition  found  in  the  record  was 
served   upon  them  where  the  record 


does  not  affirmatively  show  it,  al- 
though the  recital  of  judgment  states 
that  all  the  defendants  were  duly 
served.  Carlton  v.  Miller,  2  Tex.  Civ. 
App.  619;  Burditt  v.  Howth,  45  Tex. 
466;  Fitch  V.  Boyer,  51  Tex.  344; 
Wheeler  v.  Ahrenbeak,  54  Tex.  536; 
Treadway  v.    Eastburn,  57  Tex.   214. 

So  where  service  of  process  upon 
father,  mother,  or  guardian  of  an  in- 
fant was  necessary  to  confer  jurisdic- 
tion, and  the  record  showed  that  proc- 
ess was  served  on  the  infant  "J. 
W.  Jones "  in  an  action  to  enforce 
a  lien,  and  upon  "J.  B.  Jones"  as 
another  defendant,  it  will  not  be  pre- 
sumed that  "J.  B.  Jones"  was  father 
of  "J.  W.  Jones"  to  sustain  the 
judgment.  Jones  v.  Mathews  (Miss., 
1888),  4  So.  Rep.  547. 

Default  after  Tleading. — It  is  evident 
that  this  has  no  application  to  a 
judgment  rendered  by  default  after 
the  court  has  struck  out  the  pleading 
of  a  party  who  fails  to  replead.  If  a 
party  has  pleaded  he  has  appeared, 
and  no  presumption  is  required  as 
to  that  fact.  McKinney  v.  State, 
loi  Ind.  355. 

So  where  a  decree  recites  judgment 
by  default,  but  an  answer  is  found  on 
record,  the  judgment  will  be  presumed 
regular.  De  Pedrorena  v,  Hotchkiss, 
95  Cal.  636. 

1.  Stevens  v.  Helm,  15  Ind.  183; 
State  V.  Elgin,  11  Iowa  216;  Muscatine 
Turn  Verein  v.  Funck,  18  Iowa  469; 
Fleming  v.  Beck,  48  Pa.  St.  309;  Gil- 
christ V.  Cannon,  i  Coldw.  (Tenn.) 
581;  St.  Louis  z/.  Lanigan,  97  Mo.  175. 

A  defendant  on  the  trial  below  in 
condemnation  proceedings,  appealed, 
and  assigned  as  error  that  Henry 
Learned  and  Patrick  McMahon,  who 
were  parties  defendants,  were  not 
served  with  process  nor  by  publica- 
tion, nor  did  they  enter  appearance  to 
the  action.  But  the  court  said:  "  The 
record  shows  that  Mrs.  P.  McMahon 
entered  her  voluntary  appearance  to 
the  action,  and  in  absence  of  aught 
to  the  contrary  in  the  record  appear- 
ing, it  must  be  taken  for  granted  that 
she  was  the  McMahon  mentioned  in 
the  petition,  writ,  and  judgment,  and 
the  real  party  in  interest.  *  *  *  As  to 
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d.  In  Criminal  Cases. — No  presumption  will  be  made  in 
criminal  cases  that  the  trial  court  had  jurisdiction  locus  delicti. 
It  must  be  affirmatively  shown  on  the  record.* 

9.  Organization  of  Courts. — So  a  special  judge  will  be  presumed 
to  have  been  legally  appointed  where  the  order  or  manner  of  his  ap- 
pointment is  not  contained  in  the  record,*  or  it  does  not  affirma- 
tively appear  to  have  been  objected  to  below,'  and  the  terms 
of  court  will  be  presumed  to  have  been  legally  held  and  ad- 
journed.* 

by  a  sheriff,  clerk,  and  auditor,  and  on 
appeal  it  was  objected  that  his  appoint- 
ment was  illegal,  the  court  said  on  ap- 
peal: "  The  appointment  constitutes  a 
part  of  the  record.  It  appears  in  legal 
form, and  gave  to  the  appointee  at  least 
a  colorable  title  to  the  office.  *  *  *  Dur- 
ing the  trial  no  attempt  was  made  to 
impeach  the  authority  of  the  court, 
and  after  conviction  it  was  too  late  to 
question  the  validity  of  the  title  under 
which  its  duties  were  exercised." 
Case  V.  State,  5  Ind.  I.  See  also 
Jones  V.  State,  11  Ind.  357;  Shattuck 
V.  State,  II  Ind.  473;  Feaster  z'.  Wood- 
fill,  23  Ind.  499;  Oppenheim  v.  Pitts- 
burgh, etc.,  R.  Co. ,85  Ind.  471;  State 
V.  Murdock,  86  Ind.  124;  Moore  v. 
Trimble,  94  Ind.  153;  Rogers  v.  Beau- 
champ,  102  Ind.  33. 

Probate  Judge. — Where  the  probate 
judge  of  the  county  in  which  an  ac- 
tion was  brought  was  authorized  to 
sign  a  writ  of  attachment,  and  he 
signed  "  H.  S.Miller,  County  Judge," 
it  was  presumed  on  appeal  that  he 
was  judge  of  the  county  in  which  the 
suit  was  brought.  Reed  v.  Bagley,  24 
Neb.  332. 

Signature  of  Record. — It  will  be  pre- 
sumed that  a  special  judge  who  signed 
the  record  on  appeal  had  authority  to 
do  so.     Green  v.  Walker,  99  Mo.  68. 

Eeappointment.  —  And  where  a  reap- 
pointment is  necessary  to  validate  his 
acts,  it  will  be  presumed  to  have  been 
properly  made.  Montgomery  County 
V.  Courtney,  105  Ind.  311. 

3.  Smurr  v.  State,  105  Ind.  125; 
Case  V.  State,  5  Ind.  i;  Jones  v.  State, 
II  Ind.  357;  Shattuck  v.  State,  11  Ind. 
473;  Feaster.  w.  Woodfill,  23  Ind.  493; 
State  V.  Murdock,  86  Ind.  124;  Moore 
V.  Trimble,  94  Ind.  153  ;  Rogers  v. 
Beauchamp,  102  Ind.  33  ;  Harman  v. 
Copenhaver,  89  Va.  836. 

4.  In  Another  Coanty. — If  the  record 
does  not  show  why  a  circuit  judge  is 
holding  court  in  another  circuit  than 
his  own,  it  will  be  presumed  that  he 


Henry  Learned  *  *  *  it  will  be  pre- 
sumed that  the  circuit  court  obeyed 
the  rules  of  law,  and  had  acquired  ju- 
risdiction as  to  Henry  Learned  in 
some  appropriate  way."  St.  Louis  v. 
Lanigan,  97  Mo.  175. 

Presumption  of  Notice. — Where  the 
record  does  not  show  that  a  default 
was  not  properly  entered,  the  pre- 
sumption arises  that  the  required 
notice  was  given.  Evans  v.  Young, 
10  Colo.  316. 

Officer  Presumed  Disinterested. — Mere 
identity  of  name  will  not  after  judg- 
ment by  default  authorize  the  appel- 
late court  to  presume  for  the  purpose 
of  reversing  the  judgment  that  the 
sheriff  who  executed  the  summons  on 
one  of  the  defendants  was  a  party 
to  the  writ.  Cumming  v.  Richards, 
32  Ala.  459.  And  see  for  further  ex- 
position of  the  subject  the  article  De- 
faults. 

1.  State  V.  Clark  First  Nat.  Bank 
(S.  Dak.,  1892),  51  N.  W.  Rep.  780; 
Stazey  v.  State,  58  Ind.  514;  State  v. 
McGinniss,  74  Mo.  245;  People  v. 
Parks,  44  Cal.  105;  Larkin  v.  People, 
61  Barb.  (N.  Y.)  226;  Dougherty  v. 
People,  118  111.  160;  Sedberryz'.  State, 
14  Tex.  App.  233. 

Service  of  Indictment,  etc. — But  it 
will  be  presumed  that  a  copy  of  the 
indictment  and  of  the  special  venue 
was  seasonably  served  in  compliance 
with  the  order,  where  the  record  is 
silent.  Walker  v.  State,  91  Ala.  76, 
ciling  Clarke  v.  State,  78  Ala.  474; 
Breden  v.  State,  88  Ala.  20. 

2.  Smurr  v.  State,  105  Ind.  125; 
Strieker  v.  Kubusky,  35  111.  App.  159; 
Scott  V.  White,  71  111.  287;  Reitz  v. 
People,  77  111.  518;  Morgan  v.  Corlies. 
81  111.  72;  Hess  V.  Dean,  66  Tex.  663; 
Koehler  v.  Earl,  77  Tex.  188;  Van 
Slyke  V.  Trempeleau  County  Farmers' 
Mut.  F.  Ins.  Co.,  39  Wis.  390;  Reed  v. 
Bagley,  24  Neb.  332. 

Appointment  of  Judge  de  Facto. — 
Where  a  judge  de  facto  was  appointed 
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10.  Juries. — It  will  be  presumed  that  all  the  requirements  of 
the  law  relating  to  the  drawing,  summoning,  and  selection  of  the 
petit  jury  were  complied  with,  unless  the  irregularity  affirmatively 
appears  upon  the  record.*  The  same  rule  applies  to  grand 
juries.*    The  fact  that  an  order  of  the  trial  court  required  for  the 


was  doing  so  rightly.  •  Scott  v.  White, 
71  111.  287;  Reitz  V.  People,  77  111.  518; 
Morgan  v.  Corlies,  81  111.  72. 

In  Another  District.  —  So  a  district 
judge  who  held  court  in  another  dis- 
trict than  his  own  is  presumed  to 
have  had  authority  to  do  so.  Empire 
Land,  etc.,  Co.  v.  Engley,  14  Colo. 
289. 

Term  Prolonged. — That  a  term  was 
legally  prolonged  beyond  its  natural 
limit  will  be  presumed.  State  v.  Pen- 
ley,  107  N.  Car.  808. 

Special  Term. — And  that  an  order  for 
holding  a  special  term  was  duly  made. 
State  V.  Baker,  63  N.  Car.  276;  Spark- 
man  V.  Daughtry,  13  Ired.  (N.  Car.) 
168. 

Regularity  of  Adjournment. — And  that 
a  term  was  duly  adjourned,  to  prevent 
conflict  with  another  term  to  be  held 
at  the  same  time  in  the  same  district. 
Myers  v.  Mitchell,  i  S.  Dak.  249; 
Hartley  v.  Phillips,  114  Ind.  i8g. 

Adjourned  Term. — So  an  adjourned 
term  of  court,  held  under  color  of  au- 
thority, will  be  presumed  to  have 
been  properly  ordered  and  held. 
Smurr  v.  State,  105  Ind.  131;  Porter 
V.  State,  2  Ind.  435;  Shirts  v.  Irons, 
28  Ind.  458;  Harper  v.  State,  42  Ind. 
405;  State  V.  Clark,  30  Iowa  168;  Cook 
V.  Smith,  54 Iowa  636;  Cook  7/.  Skelton, 
20  111.  107. 

1.  Alabama. — Cleveland  v.  State,  86 
Ala.  I. 

Colorado. — Parker  z/.  People,  13  Colo. 

155- 

Illinois. — People  v.  Madison  Coun- 
ty, 23  111.  App.  386,  125  111.  334;  Pate 
V.  People,  8  111.  644. 

Iowa. — Allison  v.  Chicago,  etc.,  R. 
Co.,  76  Iowa  209;  McMurrin  v.  Rigby, 
87  Iowa  18. 

Minnesota. — State  v.  Brecht,  41 
Minn.  50;  Davis  v.  Severance,  49 
Minn.  528. 

Nebraska. — Brunck  v.  Wood,  33 
Neb.  639;  Gapen  v.  Bretternitz,  31 
Neb.  302. 

Oregon. — State  v.  Tom,  8  Oregon  179. 
Tennessee. — McDaniel  v.  Adams,  87 
Tenn.  756. 

Texas. — Williams  v.  State,  29  Tex. 
App.  89. 


Virginia. — Harman  v.  Copenhaver, 
89  Va.  836. 

Wisconsin. — Osgood  v.  State,  64 
Wis.  472. 

United  States. — New  Orleans,  etc., 
R.  Co.  V.  Jopes,  142  U.  S.  18;  South- 
ern Pac.  Co.  V.  Rauh,  49  Fed.  Rep, 
696. 

Qualifications.  —  So  it  will  be  pre- 
sumed that  the  jurors  possessed  req- 
uisite qualifications  where  the  record 
recites  that  there  was  a  jury  of  twelve 
lawful  men.  French  v.  State,  12  Ind. 
670. 

Special  Venire. — Where  a  writ  of 
special  venire  states  that  jurors  named 
therein  were  selected  according  to 
law,  it  will  be  presumed  that  all  the 
requirements  were  fulfilled.  Handi- 
line  V.  State,  6  Tex.  App.  347;  Nash 
V.  State,  2  Tex.  App.  362;  Gregory  v. 
Allen,  Mart.  &  Y.  (Tenn.)  74. 

Challenged  Generally.— So  where  a 
juror  was  challenged  generally  for 
cause  not  shown  on  appeal,  and  it  was 
sustained,  it  will  be  presumed  that  the 
jury  was  not  a  legal  panel.  Chicago, 
etc.,  R.  Co.  V.  Aldrich,  134  111.  9. 

Setting  aside  Panel. — An  order  set- 
ting aside  a  regular  panel  and  sum- 
moning another  is  presumed  regular, 
where  the  record  does  not  show  the 
grounds  therefor.  Dixon  v.  State,  29 
Ark.  165. 

Lawful  Number. — On  a  record  entry, 
"  Issues  tried  by  a  jury  of  good  and 
lawful  men,"  after  verdict  it  was  pre- 
sumed on  appeal  that  there  were  twelve 
jurors,  although  only  eleven  names 
were  set  out  in  the  record,  where  no 
objection  was  made  below.  Larillian 
V.  Lane,  8  Ark.  372. 

Contra. — The  record  stated  that 
"  thereupon  came  a  jury  of  good  and 
lawful  men,  to  wit,"  naming  thereafter 
only  eleven.  Held,  that  it  could  not  be 
presumed  there  were  twelve.  Hunt 
V.  State,  61  Miss.  577. 

2.  Thus  it  will  be  presumed  that  a 
venire  facias  was  regular,  if  not  spread 
on  the  face  of  the  record,  and  the  latter 
shows  the  selection  of  a  grand  jury  of 
good  and  lawful  men.  Conner  v. 
State,  4  Yerg.  (Tenn.)  137;  Cornwall 
V.    State,    Mart.   &    Y.    (Tenn.)     147; 
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issuance  of  a  special  venire  on  appeal  was  regularly  made  and  en- 
tered, will  be  presumed  where  no  objection  appears  to  have  been 
taken  thereto  below  }  and  that  the  court  rightly  exercised  its 
discretion  in  refusing  or  accepting  jurors  where  all  the  evidence 
upon  which  it  acted  is  not  brought  up.^    So  it  will  be  presumed 


M'Clure  v.  State,  i  Yerg.  (Tenn.)  206; 
State  V.  Davidson,  2  Coldw.  (Tenn.) 
186. 

Order  Presumed. — And  therefore  an 
order  may  be  presumed,  as  it  will  not 
be  supposed  that  the  clerk  acted  with- 
out it.  State  V.  Cole,  9  Humph. 
(Tenn.)  626. 

Good  and  Lawful  Men. — So  they  will 
be  presumed  to  be  good  and  lawful 
men  if  the  record  shows  selection,  im- 
panelment,  and  charge.  Galvin  v. 
Stale,  6  Coldw.  (Tenn.)  285;  Turner 
V.  State,  9  Humph.  (Tenn.)  119; 
McClure  v.  State,  i  Yerg.  (Tenn.)  215. 

Kegularly  Sworn. — So  where  the  rec- 
ord stated  that  a  jury  were  "called, 
impaneled,  and  sworn,"  it  was  pre- 
sumed that  they  were  regularly  sworn. 
PotsdamerT/.  State,  17  Fla.  895. 

Where  the  caption  of  an  indictment 
as  shown  by  the  record  states  that  a 
grand  jury  "  were  duly  chosen,  im- 
paneled, and  sworn  diligently  to  in- 
quire," etc.,  "do  present,"  it  will  be 
presumed  that  the  presentment  is 
upon  their  oath.  Potsdamer  v.  State, 
17  Fla.  895. 

Variance  in  Name  of  Foreman.  —  So 
where  the  court  minutes  show  that 
"  C.  J.  Davis  "  was  made  foreman  of 
the  grand  jury,  and  the  indictment 
was  indorsed  "  A  true  bill.  J.  C. 
Davis,"  it  will  be  presumed  that  the 
variance  in  the  names  was  a  mere 
clerical  error  and  immaterial.  Green 
V.  State,  88  Tenn.  614. 

Qualified  OflBcer.— So  a  person  who 
appears  by  the  record  to  have  taken 
a  juryman  in  charge,  on  separation  of 
the  jury,  will  be  presumed  to  have 
been  a  properly  qualified  subordinate 
of  the  sheriff,  where  the  contrary  does 
not  appear.  State  v.  Crawford,  99 
Mo.  74. 

Waiver  by  Plea  of  Not  Guilty. — So 
where,  after  return  of  an  indictment 
and  before  asking  that  venue  be 
changed,  the  defendant  entered  his 
plea  of  not  guilty,  he  was  thereby 
presumed  to  waive  any  irregularity  in 
the  organization  of  the  grand  jury. 
O'Brien  v.  State,  125  Ind.  38;  Powers 
V.  State,  87  Ind.  144;  Ford  v.  State, 
112  Ind.  373. 


Legal  Panel. — So  where  it  appears 
affirmatively  by  the  record,  and  also 
by  recital  in  the  copy  of  the  indict- 
ment which  it  contains,  that  the  in- 
dictment was  returned  by  the  grand 
jury,  the  presumption  must  be  that 
it  was  a  legally  impaneled  grand  jury. 
O'Brien  v.  State,  125  Ind.  40. 

1.  Williams  v.  State,  29  Tex.  App. 
89. 

2.  Dupuy  V.  Quinn  (Supreme  Ct.), 
16  N.  Y.  Supp.  708:  State  v.  Tom,  8 
Oregon  179;  State  v.  Brown,  7  Oregon 
186;  Hayden  v.  Long,  8  Oregon  244; 
State  V.  Saunders,  14  Oregon  300; 
Southern  Pac.  Co.  v.  Rauh,  49  Fed. 
Rep.  696;  U.  S.  V.  Groesbeck,  4  Utah 
495- 

Bejection  of  Jurymen.  —  Defendant's 
counsel  made  the  point  that  a  certain 
juror  was  incompetent.  The  record 
on  appeal  disclosed  that  the  court  said 
to  the  juror  after  his  examination, 
"Stand  aside,"  the  usual  formula 
for  rejecting  a  juror.  The  record  also 
disclosed  that  the  same  juror  was 
among  the  forty  accepted  by  the  judge 
as  competent,  that  he  was  unchal- 
lenged by  the  defendant's  counsel,  and 
sat  as  one  of  the  twelve  trial  jurors. 
It  was  presumed  that  the  entry  "  Stand 
aside"  was  a  mistake  of  the  stenog- 
rapher, and  that  the  juror  had  not 
been  rejected.  State  v.  Hultz,  106  Mo. 
41. 

Administering  Oath. — Where  it  is  not 
shown  what  oath  was  administered  to 
the  jurors,  but  the  record  says  that 
they  were  sworn  according  to  law,  the 
presumption  is  that  the  proper  oath 
was  administered.  Wells  v.  State 
(Ark.,  1S91),  16S.  W.  Rep.  577;  Hurley 
V.  State,  29  Ark.  17;  Anderson  v. 
State,  34  Ark.  257. 

Excuse  Presumed  Proper.  —  Defend- 
ant's motion  to  quash  the  indictment 
on  the  ground  that  the  grand  jury 
was  not  legally  constituted  was  over- 
ruled. It  appeared  that  certain  grand 
jurors  had  been  excused,  and  three 
bystanders  called  to  sit.  It  was  pre- 
sumed, the  record  not  disclosing  the 
contrary,  that  the  court  excused  such 
persons  for  good  and  sufficient  rea- 
sons.    Wallis  V.  State,  54  Ark.  611. 
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that  a  jury  followed  the  instruction  given  by  the  court.* 

11.  As  to  Parties. — It  will  be  presumed  that  the  appellant 
was  a  party  to  the  proceedings  below,  although  the  complaint 
does  not  so  aver,*  and  that  where  a  jury  finds  for  "the  plaintiff" 
generally,  all  the  coplaintiffs  are  included.* 

And  an  appearance  in  the  record  for  the  defendant  will  be  pre- 
sumed to  mean  all  the  defendants,*  and  that  a  prisoner  was  repre- 
sented by  counsel  where  the  record  shows  that  arguments  were 
made,*  and  that  an  attorney  had  authority  to  appear  on  behalf 
of  his  ostensible  clients.® 

Drawing  Panel.  —  A  challenge  was 
made  to  an  array  and  overruled.  The 
clerk  testified  that  the  panel  was 
obtained  upon  an  order  of  the  judge 
made  upon  a  preceding  day,  directing 
the  issuance  of  a  special  venire  for 
twenty-four  men,  and  that  upon  that 
order  he  issued  the  writ  to  the  sheriff. 
Held,  that  it  would  be  presumed  on 
appeal,  to  sustain  the  ruling  below, 
that  the  clerk  performed  his  duty  by 
repairing  to  the  county  clerk's  office, 
and  there  drawing  the  names  of  the 
jurors.  People  v.  Madison  County, 
125  111.  334. 

Irregularity  of  Panel.  —  Defendant 
challenged  the  j>anel  of  the  petit  jury 
on  the  ground  that  it  was  illegally 
drawn,  because  the  clerk  placed  only 
twenty-four  names  instead  of  seventy- 
two  in  the  box  from  which  to  draw 
the  jurors.  The  challenge  was  over- 
ruled in  the  trial  court.  The  certificate 
filed,  made  by  the  clerk,  and  the  sheriff 
and  justice  in  whose  presence  the 
jury  were  drawn,  and  upon  which  the 
venire  issued,  stated  that  twenty-four 
names  were  put  in  the  box.  It  was 
held  that  the  regularity  of  the  drawing 
might  have  been  proved  in  the  trial 
court,  by  the  officials  present  where  it 
took  place,  although  it  contradicted 
the  certificate,  and  it  would  be  pre- 
sumed that  it  was  so  proved  in  the  ab- 
sence of  a  bill  of  exceptions.  State  v. 
Brecht,  41  Minn.  50. 

Special  Venire. — The  only  evidence 
appearing  in  the  record  to  have  been 
heard  upon  the  motion  to  quash  the 
array  of  jurors  in  the  trial  court 
was  the  statement  of  the  clerk,  ac- 
cepted as  testimony  by  the  parties, 
that  "upon  an  order  of  the  Circuit 
Court,  Judge  W.  H.  Snyder,  last 
Wednesday,  ordering  me  to  issue  a 
special  venire  for  twenty-four  men. 
Upon  that  order  I  issued  the  venire  to 
the  sheriff."  It  was  presumed  that 
the  contingency  provided  for  in  §  12, 
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c.  78,  Rev.  Stat.  111.,  existed,  which 
authorized  the  Circuit  Court  to  order 
a  special  venire  for  a  jury.  People  v. 
Board,  etc.,  23  111.  App.  386. 

Jury  of  Ten  Men.  —  On  appeal  in  a 
civil  cause  the  record  disclosed  that 
the  jury  had  consisted  of  ten  men. 
No  exception  appeared  to  have  been 
taken  in  the  trial  court.  The  appel- 
late court  presumed  that  the  jury  was 
so  composed  by  consent,  or  waiver  of 
the  parties,  and  the  trial  legally  had. 
McDaniel  v.  Adams,  87  Tenn.  756. 

1.  Burney  v.  State,  32  Fla.  253; 
Baker  v.  State,  30  Fla.  41;  Mont- 
gomery V.  Black,  124  111.  62;  Brownell 
V.  Welch,  91  111.  523;  Commercial 
Nat.  Bank  v.  Proctor,  98  111.  558; 
State  V.  Sigg,  86  Iowa  746;  Brown  v. 
State,  32  Tex.  Crim.  Rep.  119;  Bough- 
ton  V.  Smith  (Supreme  Ct. ),  22  N.  Y. 
Supp.  148;  Harper,  etc.,  Co.  v.  Wil- 
gus,  56  Fed.  Rep.  587. 

And  that  the  jury  rejected  all  im- 
proper items  of  damages  in  accordance 
therewith.  Stanton  v.  French,  91 
Cal.  274. 

So  where  the  items  of  a  demand 
were  specified  in  a  bill  of  particulars, 
that  the  jury  included  none  others  in 
rendering  the  verdict.  Westfield 
Bank  v.  Inman  (Ind.  App.,  1893),  34 
N.  E.  Rep.  21. 

And  that  the  jury  ignored  incompe- 
tent testimony  as  directed.  Cheatham 
V.  State,  67  Miss.  335. 

JnryPresumedMisled.— It  will  be  pre- 
sumed that  the  jury  were  misled  if  no 
evidence  admissible  under  the  issues 
could  have  made  the  instruction  cor- 
rect. Murray  v.  Fry,  6  Ind.  371; 
Rapp  V.  Kester.  125  Ind.  79. 

2.  Pickering  v.  State,  106  Ind.  228. 

3.  Ellis  V.  Dunn,  3  Ala.  632. 

4.  Adamson  v.  Sundey,  51  Minn. 
460. 

6.   Noble   V.  Com.  (Ky.,  1890),  13  S. 
W.  Rep.  429. 
6.  Frankel  v.  Creditors,  20  Nev.  53. 
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12.  Presumptions  as  to  Pleadings — a.  In  General.— Pleadings 
and  rulings  thereon  will,  in  support  of  the  validity  of  the  judg- 
ment, be  presumed  correct  where  not  affirmatively  shown  errone- 
ous by  the  record.*  So  where  two  copies  of  the  same  pleading 
are  embodied  in  the  record,  that  will  be  presumed  correct  which 
sustains  the  ruling  objected  to.*     And  all  defects  in   pleadings 


Power  to  Hold  Eoal  Estate. — So  a  cor- 
poration will  be  presumed  to  have  the 
right  to  buy  and  hold  real  estate. 
Stockton  Sav.  Bank  v.  Staples,  98 
Cal.  1S9. 

Defendant  Presumed  of  Full  Age. — So 
where  there  is  no  proof  in  the  record 
of  the  case  that  a  defendant  is  a  minor, 
it  will  be  presumed  that  she  was  of 
age  and  competent  to  make  her  own 
defense.  Kavaleir  v.  Machula,  77 
Iowa  121. 

Presumption  of  Appearance  by  Attorney. 
— A  recital  in  a  judgment  that  an  ap- 
pearance was  made  in  a  case  by  an 
attorney  will  be  presumed  true  on  ap- 
peal, although  the  judgment-roll  does 
not  otherwise  show  it,  as  a  notice  of 
appearance  is  not  a  necessary  part  of 
the  roll.     Lyons  v.  Roach,  84  Cal.  27. 

1.  Alabama. — Birmingham  Flooring 
Mills  V.  Wilder,  85  Ala.  593;  Alabama 
State  Land  Co.  v.  Reed  (Ala.,  i8gi),  10 
So.  Rep.  238;  Brinson  v.  Edwards,  94 
Ala.  447;  Smith  v.  Dick  (Ala.,  1892),  10 
So.  Rep.  845. 

California.  —  Cleland  v.  Wald ridge, 
78  Cal.  358. 

Illinois. — Waggoner  v.  Green,  40  111. 
App.  648;  McFarland  v.  Claypool,  30 
111.  App.  38;  Schirmeier  I'.  Baecker,  20 
111.  App.  373- 

Indiana. — Citizens'  Bank  v.  Bolen, 
121  Ind.  301;  Sheeks  v.  Pillion,  3  Ind. 
App.  262;  Goodbub  v.  Scheller,  3  Ind. 
App.  318. 

Iowa. — State  v.  Cantonwine  (Iowa, 
1891),  50  N.  W.  Rep.  571. 

Kansas. — Tipton  v.  Warner,  47  Kan. 
606. 

Nebraska. — Clarke  v.  Van  Court,  34 
Neb.  154. 

Ne7v  York. — Moriarty  v.  Zepp  (Su- 
preme Ct.),  17  N.  Y.  Supp.  28. 

Pennsylvania. — Rundell  v.  Kalbfus, 
125  Pa.  St.  123. 

Begularity  of  Filing.  —  So  where 
pleadings  in  the  record  do  not  explain 
how  they  were  embodied  therein,  but 
are  mentioned  as  filed  in  other  plead- 
ings, they  must  be  treated  as  properly 
in  the  case.  Smith  v.  Profitt,  82  Va. 
832. 


Identity  of  Exhibit. — Where  a  plead- 
ing is  founded  upon  a  written  instru- 
ment, the  original  or  a  copy  must  be 
set  forth;  but  it  is  held  that  if  it  fol- 
lows in  the  record  the  pleading  re- 
ferring to  it,  the  presumption  will  be 
that  it  is  the  one  referred  to,  although 
not  otherwise  identified.  McCormick 
Harvesting  Mach.  Co.  v.  Glidden,  94 
Ind.  447;  Carper  v.  Kitt,  71  Ind.  24; 
Hill  V.  Mayo,  73  Ind.  357;  Peoria 
Marine,  etc.,  Ins.  Co.  v.  Walser,  22 
Ind.  73;  Reed  v.  Broadbelt,  68  Ind. 
91;  Friddle  v.  Crane,  68  Ind.  583. 

Filling  Blank  by  Presumption.  —  So 
where  a  complaint  alleges  that  a 
written  notice  to  surrender  premises 
at  the  expiration  of  ten  days,   which 

ten  days    expired the 

commencement  of  this  suit,  and  the 
clerk  certifies  in  the  transcript  that  he 
cannot  decide  whether  the  omitted 
word  is  "before"  or  "after,"  the 
court  will  interpolate  by  presumption 
the  word  which  will  support  the  com- 
plaint and  judgment  below.  Evans 
V.  Schaefer,  88  Ind.  92. 

Defective  Affidavit  in  Attachment. — 
Where  an  affidavit  to  obtain  an  attach- 
ment in  an  action  on  an  assigned  de- 
mand failed  to  state  to  whom  the  as- 
signment was  made,  but  the  complaint 
sworn  to  on  the  same  day  averred 
the  assignment  to  have  been  made  to 
plaintiff,  it  was  assumed,  the  contrary 
not  appearing  on  the  record,  that  the 
complaint  was  before  the  justices  when 
the  attachment  was  granted,  and  the 
defect  in  the  affidavit  cured  by  it. 
Hill  V.  Knickerbocker  Electric  Light, 
etc.,  Co.  (Supreme  Ct.),  14  N.  Y.  Supp. 
517- 

Items  of  Damages. — But  it  will  not  be 
presumed  that  more  items  of  damages 
than  were  set  forth  in  a  bill  of  particu- 
lars was  proved.  McHugh  v.  Chi- 
cago, etc.,  R.  Co.,  41  Wis.  75. 

2.  Bill  of  Particulars. — Thus  where 
the  record  contains  two  copies  of  a 
bill  of  particulars,  in  one  of  which 
damages  are  alleged  and  claimed  for 
property  destroyed,  and  in  another  the 
claim  and  allegations  are  omitted,  the 
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apparent  on  the  record,  curable  by  the  admission  of  evidence,  will 
be  presumed  cured  where  all  the  evidence  is  not  included  in  the 
record.* 

b.  Issues. — Where  the  record  omits  the  pleadings,  issues  will 
be  presumed  to  have  been  properly  joined,®  and  that  issues  out- 
side the  scope  of  the  proceedings  were  litigated  by  consent.' 
Where  the  record  shows  that  the  case  was  tried  on  issues  joined, 
it  will  be  presumed  that  the  general  issue  was  pleaded,*  or  that 
plaintiff  took  issue  on  all  defendant's  pleas.'  Where  the  record 
shows  a  general  finding  for  defendants,  it  will  be  presumed  that 


ruling  of  the  court  permitting  the  de- 
struction and  damages  to  be  proved 
was  presumed  to  be  made  on  the  first 
bill  alleging  it.  Denver,  etc.,  R.  Co. 
V.  Cowgill,  44  Kan.  325. 

1.  Brown  v.  Searle,  104  Ind.  218. 
Where  only  part  of  the  evidence  is 

introduced,  it  will  be  presumed  that 
the  entire  mass  supported  the  judg- 
ment, if  the  judgment  be  consistent 
with  the  pleadings.  Whitefield  v. 
Hippie  (Ky.,  1889),  12  S.  W.  Rep.  150. 

Jurisdiction  Averments. — It  will  be 
presumed,  where  the  evidence  is  not 
all  introduced  in  the  record,  that  juris- 
dictional allegations  of  the  complaint 
were  proved.  Farrell  v.  Drees,  41 
Wis.  186. 

No  Cause  of  Action. — But  where  a 
pleading  is  demurred  to  because  it 
does  not  state  facts  sufficient  to  create 
a  cause  of  action,  it  will  not  be  pre- 
sumed that  facts  supplying  the  defects 
were  shown  in  evidence.  Lime  City 
Building,  etc.,  Assoc,  v.  Wagner,  122 
Ind.  78:  Farrell  v.  Drees,  41  Wis.  186; 
McHugh  V.  Chicago,  etc.,  R.  Co.,  41 
Wis.  75. 

Theory  of  the  Case.— The  presump- 
tion on  appeal  is  that  the  trial  court 
adheres  throughout  the  case  to  the 
theory  of  its  rulings  on  pleadings  or 
evidence.  Replogle  v.  American  Ins. 
Co.,  132  Ind.  368. 

Construction  of  Ayerments. — Upon  the 
same  principle  the  appellate  court  will 
follow  the  trial  court's  construction  of 
the  averments  of  pleadings  where 
capable  of  different  interpretations. 
Comegys  v.  Emerick,  134  Ind.  148. 

2.  Steed  v.  Knowles,  97  Ala.  573; 
Swearingen  v.  Wilson,  2  Tex.  Civ. 
App.  157;  Citizens'  Bank  v.  Bolen,  121 
Ind.  301;  Holland  v.  Union  County, 
68  Iowa  56;  Clay  v.  Johnson,  5  Litt. 
(Ky.)  176. 

So  where  a  judgment  entry  shows 


that  the  parties  appeared,  and  there  is 
a  finding  by  the  jury,  the  court  will 
presume  that- it  was  on  a  proper  issue, 
although  no  plea  appears  on  the 
record.  Eastland  v.  Sparks,  22  Ala. 
607;  Lucas  V.  Hitchcock,  2  Ala.  287. 

Sufficiency  of  Pleadings. — When  plead- 
ings are  omitted  from  the  record  on 
appeal,  they  will  be  presumed  to  have 
been  sufficient  to  support  all  find- 
ings upon  them.  Licking  Rolling  Mill 
Co.  V.  Fischer,  88  Ky.  176;  and  to  have 
supported  the  judgment  rendered, 
Whitefield  v.  Hippie  (Ky.,  1889),  12  S. 
W.  Rep.  150. 

Beplj  to  Amended  Answer. — So  where 
a  reply  is  necessary  to  an  amended 
answer,  and  there  is  no  reply,  and  the 
original  pleadings  are  not  contained  in 
the  record,  it  will  be  presumed  that 
the  amended  answer  contained  sub- 
stantially the  same  matter  as  the  orig- 
inal answer,  to  which  a  reply  was 
made.  Lamberty  f.  Roberts  (Supreme 
Ct.),  ID  N.  Y.  Supp.  190. 

Error  not  Presumed. — It  will  not  be 
presumed  on  appeal  that  a  complaint 
which  is  not  embodied  in  the  record 
contained  demurrable  allegations. 
Johnston  v.  Holmes,  32  S.  Car.  434. 

Amendment  of  Insufficient  Complaint. — 
Where  an  insufficient  complaint  was 
amended,  but  the  amendment  was 
omitted  from  the  record,  it  was  pre- 
sumed that  the  amended  complaint 
showed  a  good  cause  of  action.  Kelsey 
V.  Chicago,  etc.,  R.  Co.,  i  S.  Dak.  80. 

3.  Ahlberg  v.  Swedish  American 
Bank,  51  Minn.  162;  St.  Paul,  etc.,  R. 
Co.  V.  Bradburg,  42  Minn.  222. 

4.  Odum  V.  Rutledge,  etc.,  Co.,  94 
Ala.  488;  May  v.  Sharp,  49  Ala.  140; 
Hatchett  v.  Molton,  76  Ala.  410;  Steed 
V.  Knowles,  97  Ala.  573;  Petty  v.  Dill, 
53  Ala.  645. 

6.  Home  Protection  v.  Caldwell,  85 
Ala.  607. 
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the  jury  disregarded  an  immaterial  issue  and  found  on  a  material 
issue  presented  by  the  court.* 

Omitted  Declarations. — An  omitted  declaration  or  complaint  is  pre- 
sumed to  have  stated  all  the  facts  necessary  to  constitute  a  cause 
of  action.* 

Answer. — Where  the  answer  is  absent  from  the  record  and  judg- 
ment was  rendered  for  defendant,  the  answer  will  be  presumed 
to  have  stated  a  good  defense.* 

Instructions. — And  instructions  given  will  be  presumed  to  have 
been  based  upon  pleadings  which  supported  them."* 

c.  Filing  and  Striking  out  Pleadings — FiUng. — So  it  will 
be  presumed  that  pleadings  were  properly  filed  where  the  record 
is  silent,*^  and  that  an  amended  complaint  found  therein  was  duly 
filed  ;*  and  where  the  grounds  of  the  ruling  are  not  preserved, 
that  the  granting  or  denying  of  a  motion  to  file  was  justified.'' 

striking  Out. — So  where  the  pleadings  stricken  out  are  not  con- 
tained in  the  record,  it  will  be  presumed  that  they  were  defec- 
tive,* and  that  they  were  stricken  out  on  a  proper  ground,  where 
the  grounds  of  the  ruling  were  not  preserved.® 


1.  State  V.  Hood,  7  Blackf.  (Ind.) 
127;  Harvey  v.  Laflin,  2  Ind.  477. 

2.  Johnston   v.   Holmes,  32   S.   Car. 

434- 

3.  Holding  v.  Smith,  42  Ind.  536. 

4.  Rundellz/.  Kalbfus,  125  Pa.  St. 123; 
Licking  Rolling  Mill  Co.  v.  Fischer, 
88  Ky.  176. 

So  in  an  action  in  the  nature  of  a  tort 
to  recover  for  a  conspiracy,  an  instruc- 
tion by  the  court  that  the  jury  might 
find  a  verdict  for  one  defendant  and 
against  the  others,  will  be  presumed  to 
be  supported  by  the  declaration,  where 
its  absence  from  the  record  leaves  the 
court  uncertain  whether  the  tort  was 
of  such  a  nature  as  to  require  the  jus- 
tification of  all  the  defendants.  Run- 
dell  V.  Kalbfus,  125  Pa.  St.  123. 

5.  Hervey  v.  Savery,  48  Iowa  313; 
Johnson  v.  Missouri  Pac.  R.  Co.,  18 
Neb.  690;  Citizens'  Bank  v.  Bolen,  121 
Ind.  301;  Kelsey  v.  Chicago,  etc.,  R. 
Co.,  I  S.  Dak.  80. 

6.  Thus  where  leave  was  given  to  file 
an  amended  complaint,  but  the  record 
does  not  show  that  it  was  done,  al- 
though it  contains  an  amended  com- 
plaint— held,  that  it  will  be  pre- 
sumed to  have  been  filed.  Dick  v. 
Hitt,  82  Ind.  92. 

7.  Thus  where  the  court  overruled  a 
motion  for  leave  to  file  an  amended 
plea,  it  will  be  sustained  on  the  ground 
that  the  plea  was  not  presented  to  the 
court  with  the  motion,  the  record  not 


preserving  a  copy.  McFarland  v. 
Claypool,  128  111.  397,  holding  also  that 
it  will  not  be  presumed  that  the  plea 
was  good. 

Beplication. — It  will  be  presumed,  to 
uphold  a  verdict,  that  a  replication  had 
been  filed  and  that  an  issue  was  before 
the  jury  appropriate  to  the  charge 
given.     Bettis  v.  Saint,  28  Ala.  214. 

8.  McFarland  v.  Claypool,  128  111. 
397;  Prior  V.  Wilbur,  63  Vt.  407. 

9.  Cleland  v.  Walbridge,  78  Cal. 
358. 

Striking  out  Amended  Complaint. — 
Defendant's  demurrer  to  an  amend- 
ed complaint  was  sustained.  Three 
years  later  plaintiff  filed  another 
amended  complaint,  which  was  strick- 
en out  on  motion  of  defendant.  No 
reason  appeared  in  the  record  why 
such  motion  was  granted,  the  judg- 
ment merely  reciting  that  the  motion 
was  made  and  granted,  and  that  by 
reason  of  law  and  of  such  order 
judgment  was  given  for  defendant. 
Held,  that  it  would  be  presumed  that 
the  amended  complaint  was  stricken 
out  as  being  substantially  similar  to 
the  first  complaint  demurred  to.  Clel- 
and V.  Walbridge,  78  Cal.  358. 

Presumed  Stricken  out.  —  Judgment 
was  rendered  upon  sustaining  a  de- 
murrer to  certain  counts  of  an  answer. 
It  did  not  appear  by  the  record  what 
disposition  was  made  of  certain  other 
counts   in    the   answer.     They   might 
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d.  Joinder  of  Good  and  Bad  Counts. — If  a  general  verdict 
is  rendered  upon  a  complaint  or  declaration  containing  one 
count  stating  a  valid  cause  of  action,  judgment  will  not  be  re- 
versed on  appeal  because  the  other  counts  are  bad.  It  will  be 
presumed  that  the  verdict  and  judgment  were  based  upon  the 
good  count,  and  it  is  unnecessary  for  the  record  to  show  it 
affirmatively.*     The  same  rule  obtains  in  criminal  cases.* 

Omission  of  Evidence. — Where  the  evidence  is  not  certified  up,  it 
will  be  presumed  sufficient  to  support  the  judgment  under  the 
valid  count.^  Where  the  evidence  is  included  in  the  record  and 
tends  to  support  the  invalid  count  only,  the  presumption  is  rebut- 
ted and  judgment  will  be  reversed."* 

e.  Misjoinder  OF  Counts. — Misjoinder  of  counts  is  presumed 
to  be  prejudicial  error.*     But  if  at  any  stage  of  the   case,  even 


properly  have  been  stricken  out,  and 
it  was  held  on  appeal  that  this  was 
done.  Union  Dist.  Tp.  v.  Smith,  39 
Iowa  9. 

1.  Bradshaw  v.  Hubbard,  6  111.  390; 
Reece  v.  Smith,  94  111.  362;  Snyder  v. 
Gaither,  4  111.  91;  Missouri  River  Tel. 
Co.  V.  Sioux  City  First  Nat.  Bank,  74 
111.  217;  Davis  V.  Taylor,  41  111.  405; 
James  v.  Dexter,  113  111.  654;  Gebbie 
V.  Mooney,  121  111.  255;  Shreffler  v. 
Wadelhoffer,  133  111.  536;  Pennsyl- 
vania Co.  V.  Backes,  133  111.  255. 

In  Indiana  an  anomalous  rule  pre- 
vails. It  is  there  held  that  the  record 
must  affirmatively  show  that  the  ver- 
dict and  judgment  proceeded  upon  the 
good  paragraphs  of  a  complaint  and 
not  the  bad.  Schafer  v.  State,  49  Ind. 
460;  Evansville  Steam  Packet  Co.  v. 
Wildman,  63  Ind.  370;  Peery  v.  Greens- 
burgh,  etc..  Turnpike  Co.,  43  Ind.  321; 
Bailey  v.  Troxell,  43  Ind.  432;  Wolf  v. 
Schofield,  38  Ind.  175. 

But  in  criminal  cases  where  there  is 
a  good  and  a  bad  count  and  a  general 
verdict  of  guilty,  the  presumption  is 
that  the  judgment  was  entered  on  the 
good  count.  Enwright  v.  State,  58 
Ind.  567;   Powers  v.  State,  87  Ind.  97. 

In  Absence  of  Bill  of  Exceptions. — 
Where  there  is  one  good  count  in  the 
declaration,  and  the  record  contains 
no  bill  of  exceptions  incorporating  the 
evidence  adduced  on  the  trial,  the 
legal  presumption  is  that  it  was  suffi- 
cient to  sustain  the  judgment  on  that 
count.  Myrick  v.  Merritt,  22  Fla.  335; 
Miller  v.  Kingsbury.  8  Fla.  356;  Dor- 
man  V.  Bigelow,  1  Fla.  323. 

In  criminal  cases  the  same  rule 
holds.  U.  S.  V.  Furlong,  5  Wheat. 
(U.  S.)  184;  State  V.  Jennings,  18  Mo. 
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443;  State  V.  Bean,  21  Mo.  269;  State  v. 
Montgomery,  28  Mo.  594. 

Amendment  of  Complaint. — Where  an 
amendment  to  the  complaint  is  re- 
quired to  make  a  good  cause  of  ac- 
tion, and  a  motion  is  made  and  granted 
by  the  court  to  amend,  it  will  be  pre- 
sumed to  have  been  so  made  as  to 
constitute  a  good  cause  of  action. 
Kclsey  v.  Chicago,  etc.,  R.  Co.,  i  S. 
Dak.  80;   Dick  v.  Hitt,  82  Ind.  92. 

Amendment  of  Answer. — Where  plain- 
tiff makes  reply  to  a  counterclaim, 
and  defendant  thereafter  serves  an 
amended  answer,  also  pleading  a  coun- 
terclaim, and  moves  for  judgment 
thereon,  which  is  denied  on  the  ground 
that  the  reply  already  made  was  suffi- 
cient, it  will  be  presumed  that  the 
counterclaims  were  identical,  where 
the  record  does  not  show  the  con- 
trary. Lamberty  v.  Roberts  (Supreme 
Ct.),  10  N.  Y.  Supp.  190;  Leslie  v. 
Leslie,  11  Abb.  Pr.  N.  S.  (N.  Y.  C. 
PI.)  317;  Howard  v.  Michigan  Southern 
R.  Co.,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  206. 

Election. — So  where  judgment  was 
rendered  forthe  plaintifTon  a  complaint 
containing  inconsistent  causes  of  ac- 
tion, it  was  presumed,  the  record  not 
containing  the  trial  court  proceecfings, 
that  plaintiff  elected  to  proceed  on  the 
cause  of  action  upon  which  judgment 
was  rendered  and  that  defendant  con- 
sented. Davis  V.  Severance,  49  Minn. 
528. 

2.  Enwright  v.  State.  58  Ind.  567; 
Powers  V.  State,  87  Ind.  97. 

3.  Myrick  v.  Merritt,  22  Fla.  347. 

4.  Willey  v.  State,  46  Ind.  363. 

5.  Stark  v.  Wellman,  96  Cal.  400. 
Contract  and  Tort. — Where  an  action 
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after  judgment,  the  court  permits  the  objectionable  count  to  be 
stricken  out  of  the  record,  the  presumption  is  that  the  evidence 
upon  which  judgment  was  rendered  applied  only  to  the  remaining 
cause  of  action.* 

/  Rulings  on  Demurrer — in  General. — Where  the  record 
contains  a  demurrer,  but  no  ruling  thereon,  it  is  presumed  on 
appeal  to  have  been  waived  or  abandoned,*    and  that  a  ruling 


of  contract  was  joined  with  an  action 
of  tort  demurred  to  on  that  ground, 
and  demurrer  overruled,  the  appellate 
court  said:  "It  would  be  going  a 
great  way  for  this  court  to  say  that 
one  is  not  injured  by  being  sued  in  a 
mode  not  only  not  authorized,  but,  if 
he  object,  expressly  forbidden  by  stat- 
ute. How  can  we  say  that  he  may  not 
be  able  more  conveniently  and  suc- 
cessfully to  defend  a  single  action 
than  two?  *  *  *  The  issues  would  be 
more  simple,  he  would  have  fewer 
questions  to  try,  and  he  would  know 
exactly  what  was  required."  Stark  v. 
Wellman,  96  Cal.  400. 

1.  Schirmeier  v.  Baecker,  20  111. 
App.  373- 

In  Case  of  Joint  Defendants. — Where 
a  count  charging  defendants  jointly 
was  joined  with  one  charging  but 
one  of  them,  the  court  allowed  an 
amendment  after  judgment,  and  said: 
"It  cannot  be  doubted  that  it  was 
•within  the  discretion  of  the  court  un- 
der our  present  statute  to  permit  the 
plaintiff  to  amend  her  declaration  by 
expunging  all  the  counts  except  those 
in^which  the  defendants  were  jointly 
charged  with  malicious  prosecution. 
After  the  amendment  there  was  no 
longer  any  misjoinder  of  counts,  and 
the  only  question  is  whether  any  prej- 
udice is  shown  to  have  been  done  the 
defendants  by  amendment.  The  prac- 
tical difficulty  with  the  judgment,  if  it 
had  been  rendered  upon  the  declara- 
tion as  it  was  originally  drafted,  aside 
from  the  impossibility  of  forming 
proper  issues,  would  have  been  that  it 
could  hot  have  been  determined  from 
the  record  whether  the  damages  which 
were  assessed  against  both  the  de- 
fendants jointly  may  not  have  been 
given  in  whole  or  in  part  for  torts  of 
which  one  or  the  other  was  wholly  in- 
nocent. Is  such  difficulty  obviated  by 
the  amendment  ?  We  think  it  is.  The 
evidence  upon  which  the  jury  assessed 
the  plaintiff's  damages  is  not  preserved 
in  the  record,  and  it  is  impossible  for 
us  to  know  to  which  count  it  may  have 


applied  except  by  means  of  those  pre- 
sumptions which  the  law  raises  in 
support  of  the  judgments  of  courts  of 
general  jurisdiction.  In  support  of 
the  judgments  of  courts  of  general  ju- 
risdiction the  law  will  indulge  in  any 
reasonable  presumption  not  rebutted 
by  the  record  itself,  and  upon  that 
principle  it  will  be  presumed  that  the 
court  who  heard  the  evidence  would 
not  have  permitted  the  plaintiff  to  ex- 
punge from  her  declaration  the  last 
three  counts  and  take  judgment  on 
the  other  counts  if  any  portion  of  the 
evidence  adduced  before  the  jury  had 
applied  to  either  of  three  counts  so  ex- 
punged." Schirmeier  v.  Baecker,  20 
111.  App.  373. 

2.  State  V.  Fitch,  113  Ind.  478;  Bir- 
mingham Flooring  Mills  v.  Wilder,  85 
Ala.  593;  Walker  v.  Cuthbert,  10  Ala. 
213;  Kirksey  v.  Dubose,  19  Ala.  43; 
Eastland  v.  Sparks,  22  Ala.  607;  Steed 
V.  Knowles,  97  Ala.  573;  Marcy  v. 
Howard,  91  Ala.  137;  Sigler  v.  Woods, 
I  Iowa  177;  Boardman  v.  Beckwith,  18 
Iowa  292;  State  v.  Ross,  21  Iowa  467; 
Dubuque  First  Nat.  Bank  v.  Carpen- 
ter, 41  Iowa  518;  Moore  v.  Gilbert,  46 
Iowa  508;  U.  S.  V.  Barnard,  i  Arizona 
319;  Basey  v.  Gallagher,  20  Wall.  (U. 
S.)67o. 

Demurrer  Overruled. — Or  that  it  was 
overruled  where  the  trial  court  decides 
on  the  merits.  Smith  v.  Profitt,  82  Va. 
832;  Matthews  v.  Jenkins,  80  Va.  463; 
Hinchman  v.  Ballard,  7  W.  Va. 
152. 

Where  the  record  shows  that  the 
defendant  demurred  generally  to  the 
plaintiff's  declaration,  but  does  not 
show  any  action  thereon,  it  will  be  pre- 
sumed that  the  demurrer  was  over- 
ruled before  the  issues  of  fact  were 
submitted  to  jury.  Eastland  z/.  Sparks, 
22  Ala.  607;  Lucas  v.  Hitchcock,  2  Ala. 
289. 

Motion  to  Strike  out. — So  where  the 
record  does  not  show  that  the  court 
took  any  action  on  a  motion  to  strike 
out,  it  will  be  presumed  waived.  Pitts 
V.  Opelika  Dist.,  79  Ala.  527;  Birming- 
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sustaining  a  demurrer  was  made  after  an  amended  pleading  was 
filed.*  An  overruled  demurrer  not  contained  in  the  record  is  pre- 
sumed to  have  been  bad.* 

So  where  the  transcript  does  not  contain  the  evidence,  a  ruling 
sustaining  a  demurrer  thereto  is  presumed  correct.'  Where  the 
record  shows  a  demurrer  argued  by  counsel,  and  judgment  thereon 
without  objection,  a  formal  joinder  or  waiver  thereof  will  be  pre- 
sumed ;^  so  if  any  ground  of  demurrer  be  well  assigned,  a  ruling 
sustaining  it  will  be  presumed  to  be  based  thereon.* 

Theory  of  Case. — Where  the  court  sustains  a  demurrer  to  a  plead- 
ing alleging  special  facts  not  admissible  under  any  other  state  of 
pleadings,  it  is  a  presumption  that  the  court  adhered  to  the 
theory  upon  which  the  demurrer  is  based  and  that  existence  of 
the  special  facts  was  excluded,  and  the  court  will  not  look  to  the 
findings  of  fact  or  conclusions  of  law  for  assurance  that  there  was 
no  waiver.® 


ham  Flooring  Mills  v.  Wilder,  85  Ala. 

593- 

1.  Johnson  v.  Tostevin,  60  Iowa  46. 

2.  Merritt  z/.  Flemming,  42  Ala.  234; 
Newsom  v.  Huey,  36  Ala.  37;  Whitten 
-v.  Graves,  40  Ala.  578;  Bechdolt  v. 
Grand  Rapids,  etc.,  R.  Co.,  113  Ind. 
343;  State  V.  Hay,  88  Ind.  274;  Jessup 
V.  Trout,  77  Ind.  194;  Crowell  v.  Peru 
City,  41  Ind.  308;  Comer  v.  Himes,  49 
Ind.  482. 

3.  Baker  v.  Baker,  69  Ind.  399. 
Where   no  Presumption. — But  where 

a  reply  in  the  record  contains  but 
one  paragraph,  which  is  a  properly 
pleaded  general  denial,  and  designated 
as  the  second  paragraph,  and  a  de- 
murrer addressed  to  the  "  second  para- 
graph "  is  erroneously  sustained,  the 
court  cannot  presume  that  it  was  in- 
tended for  some  other  paragraph  not 
in  the  record.  Eagle  Mach.  Works  v. 
Arens,  123  Ind.  233. 

4.  Gluck  V.  Cox,  90  Ala.  336. 

A  Motion  for  Judgment  sustained  be- 
low will  be  presumed  on  appeal  to  have 
been  treated  as  a  demurrer  to  the 
answer  where  the  record  shows  that 
after  the  ruling  evidence  was  intro- 
duced by  the  plaintiff  in  support  of  his 
cause  of  action,  upon  which  the  court 
based  its  conclusion  of  fact.  Bethel 
V.  Robinson,  4  Wash.  446. 

5.  Baker  v.  Graves  (Ala.,  1893),  13 
So.  Rep.  275. 

6.  In  an  action  on  a  policy  of  insur- 
ance the  complaint  alleged  that  proofs 
of  law  required  by  the  policy  had  been 
furnished;  the  answer  alleged  the  for- 
feiture   by    violating    a    condition    of 


the  policy.  The  reply  alleged  that 
the  company  aflBrmed  the  validity  of 
the  policy  by  requiring  the  appellant 
to  furnish  plans  and  specifications, 
which  the  policy  permitted  only  in 
case  of  an  election  to  rebuild.  The 
company  demurred  to  the  reply.  The 
demurrer  was  sustained.  The  appellee 
company  claimed  on  appeal  that  the 
evidence  of  facts  alleged  in  reply  was 
admissible  under  the  complaint  or  the 
general  issue.  If  not,  that  the  error  in 
sustaining  the  demurrer  was  harmless, 
because  the  facts  found  by  the  court 
and  its  conclusions  of  law  demonstrat- 
ed that  the  evfdence  was  admitted.  The 
court  in  reversing  said:  "  The  question 
as  presented  to  us  is  one  of  pleadings 
alone.  Did  the  court  err  in  sustain- 
ing a  demurrer  to  this  paragraph  of 
reply?  We  can  get  no  aid  in  the  de- 
termination of  this  question  from  the 
finding,  or  from  an  examination  of 
the  evidence.  The  court  by  its  ruling 
on  the  demurrer  held  that  such  facts 
as  were  pleaded,  even  if  proven,  would 
not  constitute  a  waiver.  The  pre- 
sumption is  that  the  court  having  by 
this  ruling  adopted  such  theory  ad- 
hered to  it  throughout  the  case,  and  ad- 
mitted no  evidence  and  made  no  find- 
ing relative  to  such  alleged  facts.  *  *  * 
It  will  be  presumed  also,  that  w^hat- 
ever  evidence,  if  any,  the  appellant 
may  have  had  in  support  of  this  para- 
graph of  reply  was  not  offered,  and 
would  therefore  not  appear  in  any 
manner  in  the  record.  It  was  the 
right  of  the  appellant  to  assume  that 
the  court  would  adhere  to  the  theory 
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g.  Amendments. — So  it  will  be  presumed  that  pleadings  were 
properly  amended  to  validate  the  judgment  where  the  record 
shows  a  motion  to  amend,  and  does  not  affirmatively  show  that 
the  amendment  was  not  made,*  as  that  an  amendment  to  conform 
pleadings  to  proof  was  duly  made,*  or  that  an   amendment  was 

indicated  by  its  ruling  in  sustaining 
the  demurrer,  and  he  was  not  required 
to,  and  presumptively  would  not,  offer 
any  testimony  relating  to  the  questions 
covered  by  such  ruling.  We  must  pre- 
sume that  the  case  was  tried  and  de- 
cided upon  that  theory.  The  theory 
being  erroneous,  and  relating  to  a 
vital  and  controlling  question,  its  ef- 
fect being  to  exclude  such  question 
entirely  from  the  record,  we  cannot 
from  an  examination  of  the  entire 
record  say  that  a  just  conclusion 
was  reached."  Replogle  v.  American 
Ins.  Co.,  132  Ind.  360. 

To  Keply. — Where  the  answer  is  not 
in  record,  an  order  sustaining  de- 
murrer to  a  reply  on  the  ground  that 
it  is  insufficient  to  constitute  a  defense 
will  be  presumed  correct.  Eaton  v. 
Patchin,  20  Wis.  485. 

1.  Alabatnu. — Smith  v.  Dick  (Ala., 
1892),  ID  So.  Rep.  845;  Alabama  State 
Land  Co.  v.  Reed  (Ala.,  1891),  10  So. 
Rep.  238;  Brinson  v.  Edwards,  94  Ala. 
447;  Leatherwood  v.  Suggs  (Ala. ,1892), 
II  So.  Rep.  415. 

Illinois. — Waggoner  v.  Green,  40 
111.  App.  648. 

Indiana. — Burns  v.  Fox,  113  Ind. 
205;  Chaney  v.  State,  118  Ind.  494; 
Dick  V.  Hitt,  82  Ind.  92;  Goodbub  v. 
Scheller,  3  Ind.  App.  318. 

Iowa. — State  v.  Canton  Wine  (Iowa, 
1891),  50  N.  W.  Rep.  571. 

Kansas. — Tipton  v.  Warner,  47  Kan. 
606;  Missouri  Valley  R.  Co.  v.  Cald- 
well, 8  Kan.  244;  Yandle  v.  Crane,  13 
Kan.  344;  Bailey  v.  Bayne,  20  Kan. 
657;  Wyandotte,  etc.,  Gas  Co.  v.  Schlie- 
fer,  22  Kan.  468;  Grandstaff  z/.  Brown, 
23  Kan.  178;  Wilcox,  etc..  Organ  Co. 
V.  Lasley,  40  Kan.  521;  Wichita,  etc., 
R.  Co.  V.  Fechheimer,  49  Kan. 
643. 

Michigan.  —  Smith  v.  Pinney,  86 
Mich.  484. 

Minnesota. — Dougan  v.  Turner,  51 
Minn.  330. 

Montana.  —  Barber  v.  Briscoe,  8 
Mont.  214. 

New  York. — Lamberty  v.  Roberts 
(Supreme  Ct.),  10  N.  Y.  Supp.  190; 
Leslie  v.  Leslie,  11  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  317;  Howard  v.   Michigan 


Southern  R.  Co.,  5  How.  Pr.  (N.  Y. 
Supreme  Ct.)  206;  Moriarty  v.  Zepp 
(Supreme  Ct.),   17  N.  Y.  Supp.  28. 

South  Dakota. — Kelsev  v.  Chicago, 
etc.,  R.  Co.,  I  S.  Dak.  80'. 

See  also  article  Amendments,  Vol. 
I.,  p.  641. 

Presumed  for  Same  Cause  of  Action.. 
— Plaintiff  filed  in  the  court  below  a 
petition,  an  amended  petition,  and  a 
seemingly  amended  petition.  The  rec- 
ord on  appeal  did  not  disclose  the  con- 
tents of  the  original  petition.  The  alle- 
gations of  the  first  amended  perition 
were  indefinite  as  to  what  the  charac- 
ter of  the  cause  of  action  was.  The 
second  amended  petition  slated  a  cause 
of  action  for  a  permanent  taking  and 
appropriation  of  plaintiff's  land  by  a 
railroad  company.  Held,  on  appeal, 
that  the  pleadings  would  be  presumed 
consistent  with  the  original  petition, 
and  that  there  was  no  substantial  de- 
parture from  the  cause  of  action 
therein  stated.  Wichita,  etc.,  R.  Co. 
V,  Fechheimer,  49  Kan.  643. 

To  Bill  in  Equity. — So  an  amendment 
to  a  bill  in  equity  to  enforce  a  judg- 
ment, alleging  that  defendant  in  the 
action  in  which  the  judgment  was  ren- 
dered was  never  served  with  process 
and  never  entered  an  appearance,  will 
be  presumed  to  have  been  made  upon 
ample  evidence,  and  not  for  the  pur- 
pose of  delay.  Mills  v.  Scott,  43  Fed. 
Rep.  452. 

2.  Evansville  R.  Co.  v.  Maddux, 
134  Ind.  571;  Tipton  v.  Warner,  47 
Kan.  606;  Missouri  Valley  R.  Co.  v. 
Caldwell,  8  Kan.  244;  Yandle  v.  Crane, 
13  Kan.  344;  Bailey  v.  Bayne,  20  Kan. 
657:  Wyandotte,  etc..  Gas  Co.  v. 
Schliefer,  22  Kan.  470;  Grandstaff  v. 
Brown,  23  Kan.  178;  Hummer  v. 
Lamphear,  32  Kan.  439;  Wilcox,  etc., 
Organ  Co.  v.  Lasley,  40  Kan.  521. 
See  also  article  Amendments,  Vol.  I., 
p.  578  et  seq. 

Where  an  assessment  exhibit  sued 
on  was  against  Aaron  and  John  C. 
Chaney,  and  the  one  introduced  in 
evidence  was  against  Aaion  Chaney 
alone,  the  exhibit  will  be  presumed 
amended  conformably  to  the  proof. 
Chaney  v.  State,  118  Ind.  494. 
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made  upon  leave  first  obtained.*  And  even  where  the  amend- 
ment is  permitted  after  judgment,  it  will  be  presumed  to  have 
been  without  prejudice  to  the  appellant.* 

h.  Complaints — in  General. — A  complaint  omitted  from  the 
record  will  be  presumed  to  constitute  a  valid  cause  of  action.' 
Where  the  original  complaint  does  not  appear,  an  amended 
complaint  will  be  presumed  to  have  supplied  merely  formal  de- 
fects."* A  judgment  overruling  a  petition  is  deemed  correct 
where  the  grounds  therefor  do  not  appear.* 

Eefasal  to  Dismiss. — So  a  ruling  denying  a  motion  to  dismiss  a 
complaint  will  be  presumed  correct  when  the  record  does  not 
show  the  contrary.® 

Informalities. — Informalities  in  a  complaint  are  presumed  amended 
on  appeal  to  avoid  a  variance.'' 

Omission  of  Evidence. — Where  the  evidence  is  omitted,  it  will  be 
presumed  to  have  supported  the  allegations  of  the  complaint.® 

Counterclaim. — A  counterclaim  is  presumed  allowed  or  disallowed 
by  consent,  in  the  absence  of  objection  in  the  record.* 

i.  Pleas  and  Answers — omissions  from  the  Record. — Where  the 
record  does  not  contain  special  pleas,  it  will  be  presumed  that 
the  case  was  tried  on  tl^e  general  issue  alone,*®  although  the  bill 

4.   Barber  v.  Briscoe,  8  Mont.  214. 


1.  Pedan  v.  Hopkins,  13  S.  &  R. 
{Pa.)  45;  Tipton  v.  Warner,  47  Kan. 
606.  See  also  article  Amendments, 
Vol.  I.,  p.  636. 

Formal  Defects. — The  plaintiff  filed  an 
amended  complaint,  to  which  defend- 
ant excepted,  but  obeyed  the  order. 
No  copy  of  the  original  complaint  ap- 
peared in  the  bill  of  exceptions  or  else- 
where in  the  record  on  appeal,  nor  was 
there  anything  to  show  what  defects 
were  intended  to  be  cured  by  the 
amended  complaint.  Held,  that  the 
amendment  was  merely  formal,  and 
the  ruling  of  the  trial  court  was  cor- 
rect.     Barber  v.  Briscoe,  8  Mont.  214. 

2.  Burns  v.  Fox,  113  Ind.  205.  Com- 
pare Durham  v.    Fecheimer,  67    Ind. 

35;  Child  V.  Swain,  69  Ind.  230;  Mar- 
tinsville V.  Shirley,  84  Ind.  546;  Dar- 
rell  V.  Hilligoos,  etc..  Gravel  Road 
Co.,  90  Ind.  264.  See  also  article 
Amendments,  Vol.  I.,  p.  605. 

After  Trial. — Where  an  amendment 
to  a  complaint  is  allowed  after  trial, 
it  will  be  presumed  that  the  facts  to 
which  the  amendment  conforms  have 
been  fully  litigated,  and  that  there  was 
no  reason  for  opening  the  case  for 
the  introduction  of  further  testimony. 
Dougan  z/.  Turner,  51  Minn.  330.  See 
also  article  Amendments,  Vol.  I. ,  p.  585. 

3.  Dow  V.  Northern  Land,  etc.,  Co., 
51  Minn.  326;  Johnston  v.  Holmes,  32 
S.  Car.  434. 


5. 

181. 


Goodbub  V.  Hornung,    127    Ind. 


6.  Kennedy  v.  McNichols,  29  Mo. 
App.    11;    Kley  v.    Healy,   127  N.   Y. 

555. 

7.  Goodbub  v.  Scheller,  3  Ind.  App. 
318;  Buchanan  v.  State,  106  Ind.  251; 
Simons  v.  Busby,  119   Ind.  13. 

As  to  amendments  regarded  as  made 
on  appeal,  see  article  Amendments, 
Vol.  I.,  p.  582. 

Appearance  Presumed. — Even  where 
the  record  does  not  show  a  general 
appearance  to  have  been  entered  by 
the  plaintiff  to  the  merits  of  the  cause, 
or  that  she  had  otherwise  waived  her 
right  of  notice,  or  dismissal  for  want 
thereof,  as  the  record  contained 
nothing  to  rebut  the  presumption,  it 
was  presumed  that  her  appearance 
had  been  made.  Kennedy  v.  Mc- 
Nichols, 29  Mo.  App.  II. 

Dismissal  on  Opening. — When  a  com- 
plaint dismissed  on  the  opening  of 
plaintiff's  counsel  is  omitted  from  the 
appeal  book,  the  opening  will  be  pre- 
sumed to  have  included  in  substance 
the  allegations  of  the  complaint  and 
nothing  inconsistent  therewith.  Kley 
V.  Healy,  127  N.  Y.  555. 

8.  Girardeau  v.  Burrough,  112  Mo. 

559- 

9.  Pace  V.  Heinley,  85  Iowa  713. 

10.  PoUak   V.   Searcy,  84  Ala.  259; 
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of  exceptions  states  that  the  plea  of  set-off  was  interposed,  and 
shows  that  an  exception  was  reserved  to  a  ruHng  founded  on 
tliat  plea.'  Pleas  stricken  out  and  not  contained  in  the  record 
are  presumed  bad.*  And  where  a  judgment  of  nil  dicit  was 
rendered,  it  was  presumed  that  pleas  filed  in  the  cause  were 
abandoned.' 


Hatchett  v.  Molton,  76  Ala.  410; 
Brinson  v.  Edwards,  94  Ala.  447;  Pryor 
V.  Beck,  21  Ala.  393;  McReynolds 
V.  Jones,  30  Ala.  loi;  Chambers  v. 
Walker,  42  Ala.  445. 

1.  Odum  V.  Rutledge,  etc.,  R.  Co., 
94  Ala.  488. 

The  Becord  is  Paramount. — It  is  not 
the  function  of  a  bill  of  exceptions  to 
show  the  pleadings  in  a  cause,  and 
a  mere  recital  in  it  cannot  be  allowed 
to  contradict  the  record  as  to  a  matter 
which  'ought  to  appear  in  the  record 
proper  instead  of  in  the  bill  of  excep- 
tion.   Courie  v.  Goodwin,  89  Ala.  569. 

Silence  of  Record. — But  if  the  record 
proper  is  wholly  silent  as  to  what  is- 
sues were  presented  by  defendant,  but 
the  bill  of  exceptions  states  that  a  cer- 
tain special  plea  was  filed,  and  the 
whole  tenor  of  its  recital  shows  that 
the  matters  urged  by  both  parties,  and 
considered  by  the  court  without  ob- 
jection, were  such  as  could  have 
been  properly  presented  only  by  the 
special  pleas  mentioned,  the  bill  of 
exceptions  may  be  regarded  as  showing 
that  a  special  plea  was  filed.  The 
silence  of  the  record  does  not  give 
rise  to  an  indisputable  presumption. 
Brinson  v.  Edwards,  94  Ala.  447, 
where  the  court  said  :  "  It  seems  more 
reasonable  to  look  to  the  showing 
made  by  the  bill  of  exceptions  than 
to  disregard  it  altogether  and  to  in- 
dulge an  indisputable  presumption 
that  the  only  plea  that  was  filed  was 
one  which  does  not  present  the  ques- 
tion which,  without  the  objection  of 
either  party,  was  treated  as  the  main 
matter  of  contention  in  the  trial.  *  *  * 
From  the  recital  in  the  bill  of  excep- 
tions in  this  case  of  the  evidence  in- 
troduced by  both  parties,  from  the 
part  of  the  general  charge  of  the  court 
to  which  an  exception  was  reserved, 
from  the  charge  given  at  the  request  of 
the  plaintiff,  and  from  the  charges  re- 
quested by  the  defendant  and  refused, 
it  clearly  appears  that  the  contest  in  the 
trial  courtwas  on  the  question  of  the  va- 
lidity, as  against  the  defendants  who 
were  attaching  creditors  of  Avenger, 
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of  his  sale  of  the  stock  of  goods  to 
the  plaintiff.  Conceding  that  that 
question  could  have  been  raised  only 
by  a  plea  of  justification  under  legal 
process,  though  the  attaching  creditors 
themselves  were  parties  defendant, 
which  was  not  the  fact  in  the  case  of 
Daniel  v.  Hardwick,  88  Ala.  557,  still 
we  do  not  feel  at  liberty  to  indulge  the 
presumption  that  such  plea  was  not  in- 
terposed, merely  because  the  record  is 
silent  on  the  subject,  where  the  bill 
of  exceptions  affirmatively  states  that 
there  was  such  a  plea,  and  makes  such 
a  showing  of  the  proceedings  on  the 
trial  that  a  presumption  of  the  non- 
existence of  the  plea  would  involve 
the  impirtation  upon  both  the  parties 
litigant  and  the  trial  court  that  they 
addressed  themselves  almost  exclu- 
sively to  questions  not  presented  by 
the  pleadings." 

In  Petty  v.  Dill,  53  Ala.  641.  the 
court  declined  to  ignore  a  plea  appear- 
ing only  in  the  bill  of  exceptions,  al- 
though it  recognized  that  this  was  not 
the  place  for  it. 

Where  the  record  shows  that  pleas 
were  filed  and  demurred  to,  pleas 
found  in  the  record  will  be  presumed 
to  be  those  which  were  filed,  although 
not  signed  by  counsel  nor  indorsed 
as  filed.     Reid  v.  Nash,  23  Ala.  733. 

2.  Cotton  V.  Bradley,  38  Ala.  506. 

3.  Bryant  z'.  Simpson,  3  Stew.  (Ala.) 
339;  Dougherty  v.  Colquitt,  2  Ala.  337; 
Hutchinson  v.  Powell,  92  Ala.  619. 

Rejection  of  Pleas. — And  where  pleas 
tendered  by  the  defendant  are  re- 
jected without  exception  being  taken 
by  him,  he  is  presumed  to  acquiesce 
therein.  Fry  v.  Leslie,  87  Va.  269; 
Herrington  v.  Harkins,  i  Rob.  (Va.) 
624;  White  V.  Toncray,  9  Leigh  (Va.) 
347;  Bowyer  v.  Hewitt,  2  Gratt.  (Va.) 
193;  Roanoke  Land,  etc.,  Co.  v.  Karn, 
80  Va.  589;  Morrissett  v.  Com.,  6 
Gratt.  (Va. )  673;  Lawrence  v.  Com., 
86  Va.  573;  Offtendinger  v.  Ford,  86 
Va.  917. 

To  the  Uerits. — Where  no  pleas  are 
contained  in  the  record,  it  will  be  pre- 
sumed that  those  only  were  filed  which 
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Evidence. — Where  a  special  plea  is  erroneously  overruled,  it  will 
be  presumed  that  the  evidence  admissible  thereunder  was  intro- 
duced under  the  general  issue,  if  it  could  be.* 

Verification. — A  pleading  will  be  presumed  verified  by  the  proper 
party  where  it  is  not  stated  in  the  record  by  whom  it  is  verified.* 

j.  Indictments. — A  ruling  granting  or  denying  a  motion  to 
quash  will  be  presumed  correct  where  the  grounds  of  the  motion 
do  not  appear,*  and  it  will  be  presumed  that  a  person  who  verifies 
an  information  on  oath  has  actual  knowledge  of  the  facts  alleged 
therein.*  So  it  will  be  presumed  that  all  the  preliminaries  re- 
quired for  an  indictment  were  properly  complied  with,*  and,  where 
omitted  from  the  record,  that  the  indictment  supported  the  judg- 
ment of  conviction.*  The  appellate  court  will  so  construe  the 
indictment  as  to  support  the  judgment  by  refusing  to  draw  there- 
from any  unnecessary  presumptions  impugning  its  validl'ty.'' 

13.  Presumptions  as  to  Evidence  —  a.  In  General. — Ruhngs 
admitting  or  rejecting  evidence  are  presumed  correct  where  the 
record  does  not  affirmatively  show  error.® 

b.  As  TO  Admissibility  of  Evidence — in  General. — If  evi- 
dence could  have  been  legally  admitted  for  any  purpose,  it  will 
be  presumed  on  appeal  to  have  been  rightly  admitted,®  where  all 


went  to  the  merits.  Pryor  v.  Beck, 
21  Ala.  393. 

Additional  Plea — Striking  out  Plea. — 
And  that  a  motion  for  leave  to  file  an 
additional  plea  was  properly  overruled 
where  it  is  not  in  the  record,  and  that 
a  plea  was  stricken  out  for  a  sufficient 
cause  where  not  preserved  in  the  rec- 
ord. Parish  v.  Jones,  23  Ark.  323: 
Livingston  v.  L'Engie.  22  Fla.  427; 
McNealy  v.  State,  17  Fla.  198;  Free- 
man V.  Timanus,  12  Fla.  393;  Barger 
V.  Hobbs,  67  111.  592. 

1.  Wood  V.  Crane,  75  Ind.  208;  Ft. 
Wayne  v.  Hamilton,  132  Ind.  487. 

2.  Clark  v.  Sawyer,  48  Cal.  133. 
Where  there  is  but  one  defendant 

in  an  action,  and  the  record  states 
that  the  answer  was  verified,  it  will  be 
presumed  to  have  been  verified  by  de- 
fendant.    Roberts  v.   Eldred,  73  Cal. 

394- 

3.  Garrett  v.  State,  97  Ala.  18. 

4.  State  V.  Lund,  51  Kan.  i;  State 
V.  Brooks,  33  Kan.  712. 

5.  English  v.  State,  31  Fla.  340; 
State  V.  Lund,  51  Kan.  i. 

Default  on  Bond. — Thus  an  adjudica- 
tion of  default  in  a  criminal  case  in 
which  a  bond  has  been  given  for  ap- 
pearance raises  the  presumption  that 
an  indictment  has  been  found  and  was 
pendiflg.     State  v.  Coppock,  79  Iowa 


Drawing  Jury. — So  that  commission- 
ers of  jurors  performed  their  duty  ac- 
cording to  law  in  drawing  the  required 
numbers  for  grand  and  petit  juries. 
English  V.  State,  31  Fla.  342. 

6.  Benson  v.  Com.,  158  Mass.  164; 
Com.  V.   Lowrey,  159   Mass.  62.  ' 

7.  Com.  V.  Lowrey,  159  Mass.  62; 
Stevens  v.  Com..  4  Met.  (Mass.)  364; 
Carlton  v.  Com.,  5  Met.  (Mass.)  532; 
Benson  v.  Com.,  158  Mass.  164. 

Several  Counts. — So  where  the  in- 
dictment contains  three  counts  on 
offenses  alleged  to  have  been  com- 
mitted on  the  same  day  and  in  the 
same  place,  and  the  accused  is  found 
guilty  on  the  first,  and  not  guilty  on 
the  second  and  third,  it  will  be  pre- 
sumed that  the  last  two  offenses  were 
distinct.   Com.  v.  Lowrey,  159  Mass.  62. 

8.  Evidence  not  in  Becord. — So  where 
the  evidence  is  not  in  the  record,  rul- 
ings thereon  will  not  be  reviewed. 
Wilson  V.  Kings  County  El.  R.  Co., 
114  N.  Y.  487;  People  v.  Christie,  115 
N.  Y.  158;  Randolf  v.  Bloomfield,  77 
Iowa  50;  Sullivan  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  113;  Hicks  v.  State,  86 
Ala.  30;  Latham  v.  Schaal,  25  Neb. 
535;  Torrington  v.  Rickershauser,  41 
Kai.   486. 

9.  Alabama.  —  Gardner  v.  State 
(Ala.,  1892),  II  So.  Rep.  402;  Smith  v. 
Gaffard,    33    Ala.    168;    Hansford    v. 
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the  evidence  is  not  brought  up.     It  is  not  sufficient  to  constitute 
error  that  the  evidence  admitted  over  an  objection  appears  on  its 


Hansford,  lo  Ala.  561;  Eaton  v.  Kirk- 
tnan,  35  Ala.  272;  Pulliam  v.  State,  88 
Ala.  i;  Rice  v.  Schloss,  90  Ala.  416; 
Furlow  V.  Merrell,  23  Ala.  705;  Round- 
tree  V.  Snodgrass,  36  Ala.  185. 

California. — Brown  v.  Casey,  80  Cal, 
504;  Towdy  V.  Ellis,  22  Cal.  650; 
People  V.  Gillis,  97  Cal.  542. 

Florida. — Ortiz  v.  State,  30  Fla.  256. 

Illinois. — Holmes  v.  Sinclair,  19  111. 
71;  Bullock  V.  Gemeble,  45  111.  218. 

Indiana. — Rogers  v.  Smith,  17  Ind. 
323;  Wilkerson  v.  Springer,  16  Ind. 
376;  Strange  v.  Prince,  17  Ind.  524; 
Schellenbarger  v.  Norris,  2  Ind.  285; 
Trees  v.  Eakin,  9  Ind.  554;  Perkins  t*. 
Hay  ward,  124  Ind.  445;  Ohio,  etc.,  R. 
Co.  V.  Voight,  122  Ind.  288;  Thorn  v. 
Wilson,  24  Ind.  323. 

Iowa. — Gavin  v.  Bischoff,  80  Iowa 
605;  Egan  V.  Murray,  80  Iowa  180; 
May  V.  Lamb,  15  Iowa  79;  Bell  v.  By- 
erson,  11  Iowa  233;  Rosenthal  v.  Bel- 
ger.  86  Iowa  249;  Stutsman  v.  School 
Dist.  No.  2,  I  Iowa  94;  Speers  v.  Fort- 
ner,  6  Iowa  553. 

Kentucky. — English  v.  Com..  6  Dana 
(Ky.)  234. 

Louisiana. — Roberts  v.  Murray,  18 
La.  Ann.  572;  Mortee  v.  Edwards,  20 
La.  Ann.  236. 

Michigan. — Hatch  v.  Squires,  11 
Mich.  185;  Rodman  v.  Clark,  81  Mich. 
466;  Wilson  V.  Hotchkiss,  81  Mich.  172. 

Minnesota. — Conlan  v.  Grace,  36 
Minn.   279. 

Missouri. — McAllister  v.  Barnes,  35 
Mo.  App.  668. 

Nebraska. — Bair  v.  People's  Bank, 
27  Neb.  577;  Rowland  v.  Shephard, 
27  Neb.  494;  Dawson  v.  Williams,  37 
Neb.  I. 

New  Hampshire. — Zollar  v.  Janvrin, 
47  N.  H.  324. 

New  York. — Paige  v.  Fazackerly, 
36  Barb.  (N.  Y.)  392;  Fish  z/.  DeWolf, 
4  Bosw.  (N.  Y.)  573;  Murphy  z'.  Tripp, 
44  Barb.  (N.  Y.)  189;  Card  v.  Bird,  10 
Paige  (N.  Y.)  426;  Lee  Bank  v.  Sat- 
terlee,  i  Robt.  (N.  Y.)  i;  North  Amer- 
ica Bank  v.  Embury,  33  Barb.  (N. 
Y.)  323;  Agar  v.  Tibbets,  46  Hun  (N. 
Y.)52. 

North  Carolina. — State  v.  Parker, 
106  N.  Car.  711;  Bonds  v.  Smith,  106 
N.  Car.  553. 

Ohio. — Justice  v.  Uhl,  10  Ohio  St. 
170. 

Pennsylvania. — Com.  v.  Mosier,  135 


Pa.  St.  221;  Hemphill  v.  McClimans. 
24  Pa.  St.  367. 

South  Carolina. — Stoddard  v.  Hill 
(S.  Car.,  1893),  17  S.  E.  Rep.  138. 

South  Dakota. — Pollard  v.  Fidelity 
F.  Ins.   Co.,  I  S.  Dak.  570. 

Tennessee.  —  Stone  v.  Duncan,  i 
Head  (Tenn.)  103. 

Texas. — Todd  v.  Dysart,  23  Tex.  590; 
Moss  V.  Sanger,  75  Tex.  321;  Lienpo 
V.  State,  28  Tex.  App.  179;  Strickland 
V.  State  (Tex.  App.,  1890),  13  S.  W. 
Rep.  865;  McKinney  v.  O'Connor,  26 
Tex.  5;  Gaines  v.  State  (Tex.  Crim. 
App.,  1892),  20  S.  W.  Rep.  397;  Bupp 
V.  O'Conner,  i  Tex.  Civ.  App.  328; 
Tumlinson  v.  York,  20  Tex.  694; 
Smith  V.  Allen,  28  Tex.  497. 

Vermont. — Spaulding  v.  Albin,  63 
Vt.  148;  Baker  v.  Ufford,  63  Vt.  133. 

Virginia.  —  Pickett  v.  Chilton,  5 
Munf.  (Va.)  469;  Lawrence  v.  Com., 
86  Va.  573- 

Wisconsin. — Finch  v.  Houghton,  19 
Wis.  149. 

United  States. — Continental  Ins.  Co. 
V.  Pennsylvania  Ins.  Co.,  51  Fed.  Rep. 
884;  Patrick  v.  Graham,  132  U.  S. 
629. 

Limited  by  Trial  Judge. — So  if  the 
record  does  not  state  for  what  purpose 
evidence  was  admitted  it  will  be  pre- 
sumed to  have  been  admitted  for  a 
proper  purpose,  and  to  have  been  so 
limited  by  the  trial  judge  where  it 
might  also  have  been  introduced  and 
used  for  an  improper  one.  VanBrunt 
V.  Greaver,  32  Minn.  68;  Eaton  v. 
Kirkman,  35  Ala.  272;  Dennen  v. 
Haskell,  45  Me.  430;  Hovey  v.  Hob- 
son,  55  Me.  256;  Earle  v.  Earle,  11 
Allen  (Mass.)  i;  Ghenn  v.  Province- 
town,  105  Mass.  313;  Howe  v.  Ray, 
113  Mass.  88;  Sweetser  v.  Bates,  117 
Mass.  466;  Ortiz  v.  State,  30  Fla.  258. 

Official  Papers. — So  if  papers  required 
by  law  to  be  filed  have  been  admitted 
in  evidence  in  the  trial  court,  they  will 
be  presumed  on  appeal  to  have  been 
properly  filed  and  to  have  come  from 
the  proper  custody,  unless  the  record 
shows  the  contrary.  Marble  Co.  v. 
Black,  89  Tenn.  118;  Barnhart  v.  Ford, 
41  Kan.  341;  Lienpo  v.  State,  28  Tex. 
App.  179;  Fitzpatrick  v.  Missouri  Pac. 
R.  Co.,  34  Mo.  App.  280. 

Depositions. — Where  the  statute  re- 
quires depositions  to  be  filed  at  least 
one  day  before  the  trial,  and  the  rec- 
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face  to  be  illegal  or  incompetent,  as  it  will  be  presumed  that  the 
omitted  evidence  would  have  legalized  its  introduction  if  any  state 
of  facts  can  be  conceived  which  would  have  rendered  it  admissi- 
ble.» 


ord  does  not  show  the  filing  to  have 
been  done,  it  will  be  presumed  that 
they  were  not  filed  if  the  court  ex- 
cludes them  on  a  ground  not  men- 
tioned. Lienpo  v.  State,  28  Tex.  App. 
17^. 

Without  Proper  Certificate. — A  copy  of 
a  decision  of  the  Land  Office  introduced 
in  evidence  in  the  court  below  appeared 
in  the  record  without  the  certificate 
required  by  law  attached,  but  there 
was  a  statement  accompanying  it  made 
by  the  court  below  that  it  was  duly  cer- 
tified to  be  a  true  copy  of  the  original 
decision.  Held,  that  the  law  would 
presume  it  to  be  such.  Barnhart  z'. 
Ford,  41  Kan.  341. 

Proceeding  before  Justice. — Where  a 
statement  had  to  be  filed  before  the 
justice  of  the  peace  could  issue  a  sum- 
mons, and  the  record  did  not  show  it 
to  have  been  done,  the  court  said  : 
"The  ordinary  presumptions  of  right 
acting  attend  the  proceedings  of  jus- 
tices of  the  peace  in  cases  within  their 
jurisdiction,  and  we  are  not  author- 
ized to  presume  upon  mere  conjecture 
that  this  statement  was  filed  before 
the  justice  of  the  peace  after  the  sum- 
mons was  issued  or  that  it  did  not 
come  from  the  justice  to  the  circuit 
court.  It  was  the  duty  of  the  court  to 
determine  that  question  as  a  question 
preliminary  to  the  reception  of  the 
paper  in  evidence,  and  we  must  pre- 
sume *  *  *  that  the  court  determined 
it  rightly."  Fitzpatrick  v.  Missouri 
Pac.  R.  Co.,  34  Mo.  App.  280. 

Admission  to  Obviate  Proof. — Where 
an  admission  of  record  is  made  by 
counsel  in  the  court  below  for  the  pur- 
pose of  obviating  the  necessity  of 
proof,  it  will  be  presumed  that  he  had 
authority  to  make  it,  and  the  admis- 
sion cannot  be  withdrawn  in  the  ap- 
pellate court.  Montgomery  v.  Giv- 
han,  24  Ala.  568. 

Presumption  of  Oversight. — Where  a 
statute  allows  a  party  to  introduce 
evidence  omitted  by  oversight  after 
the  case  has  rested  and  before  argu- 
ment, it  will  be  presumed  that  such 
oversight  existed.  Randolf  v.  Bloom- 
field,  77  Iowa  50. 

Corporate  Existence. — It  will  be  pre- 
sumed, where  a  note  given  to  a  bank 


was  introduced  in  evidence  by  it  in 
an  action  brought  by  it  against  the 
drawer,  that  the  name  of  the  bank  was 
its  corporate  name,  so  as  to  estop  the 
appellants  from  questioning  its  cor- 
porate existence.  Bair  v.  People's 
Bank,  27  Neb.  577. 

Statutes  of  Limitation. — It  will  be  pre- 
sumed that  an  account  below  was  not 
continuous  so  as  to  take  earlier  items 
out  of  the  statute  of  limitations  and 
justify  the  admission  of  evidence  with 
reference  thereto  where  the  record 
does  not  show  the  contrary.  Gavin  v. 
Bischoff,  80  Iowa  605. 

Limitation  of  Presumption.  —  But  it 
will  not  be  presumed  that  an  instru- 
ment was  in  evidence  in  the  trial 
where  it  is  only  shown  by  the  record 
that  it  was  offered,  but  not  that  it  w^as 
read  or  otherwise  adduced  as  evidence 
before  the  jury.  Strickland  v.  State 
(Tex.  App.,  1890),  13  S.  W.  Rep.  865. 

1.  Alabama. — Gillespie  z/.  Burleson,  8 
Ala.  552;  Smith  v.  Gaffard,  33  Ala.  i68; 
Pulliam  V.  State,  88  Ala.  i. 

Georgia. — Davis  v.  Covington,  etc., 
R.  Co.,  47  Ga.  322. 

Iowa. — Randolf  v.  Bloomfield,  77 
Iowa  50;  Chase  v.  Scott,  33  Iowa  309. 

Louisiana.  —  Albert  v.  Davis,  12 
Martin  (La.)  305. 

Maine. — Hartwell  v.  California  Ins. 
Co.,  84  Me.  524. 

Massachusetts. — Butrict  v.  Tilton, 
155  Mass.  461. 

Michigan. — Grosvenor  v.  Ellis,  44 
Mich.  452;  Crowell  z/.  Truax,  94  Mich. 
585. 

Mississippi.  —  State  v.  Farish,  23 
Miss.  483;  Organ  v.  State,  26  Miss.  78; 
Townsend  v.  Blewitt,  5  How.  (Miss.) 
503. 

Texas. — Suit  v.  State,  30  Tex.  App. 
320. 

Vermont. — Reynolds  v.  Conway,  61 
Vt.  313;  Boutelle  v.  Westchester  F. 
Ins.  Co.,  51  Vt.  4;  Tenney  v.  Harvey, 
63  Vt.  520. 

Wisconsin.  —  Kelley  v.  Kelley,  20 
Wis  443. 

In  Action  for  False  Imprisonment. — 
Plaintiff  in  an  action  for  false  impris- 
onment claimed  in  aggravation  of  dam- 
ages that  "  he  was  in  poor  health  at 
the  time  he  was  arrested;  and  he  was 
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Secondary  Evidence. — It  will  be  presumed  that  a  proper  foundation 
was  laid  for  the  introduction  of  secondary  evidence.* 

Secundum  Allegata. — And  that  evidence  omitted  from  the  record 
was  authorized  by  the  pleadings  and  legally  admitted,*  ss  where 
the  record  contains  no  objection  to  evidence  contained  in  the 
record.* 

Trial  by  Court. — Where  the  trial  is  by  the  court  acting  without  a 
jury,  it  will  be  presumed  on  appeal  to  have  acted  only  on  the 
legal  testimony  adduced."* 

Competency  of  Witness. — So  it  will  be  presumed  that  a  witness  was 
proven  competent  to  testify  as  an  expert.* 


allowed  against  the  defendant's  ob- 
jection and  exception  to  show  that  it 
was  his  daily  custom  when  well  to  go 
to  Sargent's  store,  and  that  he  had  not 
been  there  for  some  time  previous  to 
his  arrest.  If  this  evidence  was  ad- 
missible under  any  conceivable  state 
of  the  evidence  not  disclosed  by  the 
exceptions,  then  there  was  no  error  in 
admitting  it.  Facts  and  circumstances 
may  have  appeared  that  rendered  the 
testimony  admissible,  such  as  proof 
that  the  plaintiff  was  at  home  and  cir- 
cumstanced as  he  was  when  so  often 
at  the  store.  If  such  facts  and  cir- 
cumstances did  not  appear,  there 
should  have  been  a  statement  in  the 
exceptions  that  there  was  no  evidence 
tending  to  show  that  the  plaintiff  was 
circumstanced  as  he  was  when  he  was 
accustomed  to  visit  the  store,  or  the 
evidence  should  have  been  referred  to 
in  order  to  sustain  the  defendant's  ex- 
ceptions. The  court  will  not  presume 
that  such  facts  and  circumstances  did 
not  appear  in  order  to  find  error  in  the 
ruling  of  the  county  court.  It  is  to  be 
presumed  that  the  facts  and  circum- 
stances necessary  to  render  the  testi- 
mony admissible  did  appear  unless  the 
contrary  is  shown  in  the  exceptions. 
It  is  incumbent  on  the  excepting  party 
to  show  that  the  evidence  objected  to 
was  clearly  inadmissible."  Tenney  v. 
Harvey,  63  Vt.  520. 

Fart  of  a  Document. — So  where  a  dis- 
connected part  of  a  document  offered 
as  evidence  is  excepted  to,  it  will  be 
presumed  that  the  whole  construed 
together  would  have  been  properly 
admissible.  Gardner  v.  State  (Ala., 
1892),  II  So.  Rep.  402. 

1.   Bonds  V.  Smith.  106  N.  Car.  553. 

The  Execution  of  Written  Instruments 
shown  to  have  appeared  in  evidence 
may  be  presumed  to  have  been  first 
established    when    the    record   shows 


nothing  to  the  contrary.     Doe  v.  Ber- 
nard, 7  Smed.  &  M.  (Miss.)  319. 

2.  Sumner  v.  Sawtelle,  8  Minn. 
309;  Eaton  V.  Kirkman,  35  Ala.  272; 
Lunsford  v.  Dietrich,  86  Ala.  250; 
Stewart  v.  McSweeney,  14  Wis.  468; 
Harding  v.  Tibbill,  15  Wis.  232; 
Steamboat  Emily  v.  Carney,  5  Kan. 
645;  Flynn  v.  Neosho,  114  Mo.  567; 
Parker  v.  Kellogg,  158  Mass.  90; 
Jhons  V.  People,  25  Mich.  499;  Doe  v. 
Bernard,  7  Smed.  &  M.  (Miss.)  319. 

3.  Dunton  v.  Keel  (Ala.,  1891), 
10  So.  Rep.  333;  City  Nat.  Bank  v. 
Martin,  70  Tex.  643;  Kelton  v.  Bev- 
ins,  Cooke  (Tenn.)  102;  Betts  v. 
Demumbrune,  Cooke  (Tenn.)  39;  Ewell 
V.  State,  6  Yerg.  (Tenn.)  364;  Rich- 
mond V.  Richmond,  10  Yerg.  (Tenn.) 
347;  Davis  V.  Roberts,  5  Humph. 
(Tenn.)  112;  Shields  v.  Hanbury,  128 
U.  S_.  584. 

Objections. — If  the  record  shows  an 
objection,  but  presents  no  ground 
therefor,  it  will  be  presumed  to  have 
been  overruled  for  that  reason,  Rosina 
V.  Trowbridge,  20  Nev.  105;  and  ob- 
jections taken  not  shown  to  have  been 
ruled  upon  are  presumed  waived, 
Rosenthal  v.  Bilger,  86  Iowa  249; 
Jenkins  v.  Merritt,  17  Fla.  304. 

Objections  to  interrogatories  in  a 
deposition  were  presumed  to  have  been 
waived  where  no  ruling  was  shown 
and  no  motion  was  made  to  suppress 
them.  Jenkins  v.  Merritt,  17  Fla.  304. 
See  article  Exceptions  and  Objec- 
tions. 

4.  Brown  v.  Galesburg  Pressed 
Brick,  etc.,  Co.,  32  111.  App.  650; 
Magnosson  v.  Charlson,  32  111.  App. 
580. 

6.  Gardner  v.  State  (Ala.,  1892),  11 
So.  Rep.  402;  Hardin  v.  Sparks,  70 
Tex.  429. 

Witness  to  Handwriting.— So  a  wit- 
ness who  testifies  to  the  handwritings 
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c.  Questions. — So  a  question  will  be  deemed  rightly  rejected 
where  it  is  not  stated  in  the  record,*  and  in  the  absence  of  the 
evidence  the  admissibility  of  a  question  apparently  illegal  will 
be  deemed  to  have  been  shown.*  And  if  the  ruling  of  the  court 
on  the  admission  or  rejection  of  evidence  can  be  sustained  by  the 
presumption  that  the  question  was  properly  or  improperly  framed, 
the  appropriate  presumption  will  be  made  if  the  record  does  not 
bring  up  the  question.^ 

d.  Depositions. — A  deposition  will  be  presumed  in  support 
of  the  ruling  to  have  been  seasonably  filed  where  the  contrary 
does  not  appear,*  or,  on  the  other  hand,  where  objected  to  on 
the  trial  and  excluded,  that  it  was  not  duly  filed.*  So  it  will  be 
presumed  that  due  notice  of  the  taking  was  given.®  Where 
depositions  are  embodied  in  the  record  without  any  certificate 
it  will  be  presumed  that  they  were  considered  at  the  hearing.'' 

e.  As  TO  Rejection  of  Evidence. — It  will  be  presumed  that 
the  court  acted  legally  in  rejecting  evidence  if  its  substance  is 
not  in  the  record.^     So  if  the  record   contains  a  written  instru- 


and  signature  of  a  certain  person  is 
presumed  to  have  had  sufficient  knowl- 
edge thereof  to  make  him  competent, 
in  the  absence  of  cross-examination  as 
to  his  knowledge  by  the  adverse  party, 
although  he  merely  testifies  that  he 
has  seen  his  handwriting.  Evan  v. 
Murray,  80  Iowa  180. 

Testimony  of  Wife. — Where  a  wife  is 
examined  as  a  witness  against  her 
husband,  it  will  be  presumed  that  she 
testified  only  as  to  matters  which  she 
might  legally  testify  to.  Com.  v. 
Mosier,  135  Pa.  St.  221, 

1.  Adams    v.    Main,    3    Ind.    App. 
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Brown  v.  Casey,  80  Cal.  504. 
Baker    v.    Ufford,    63    Vt.    133; 
People  V.  Marseiler,  70  Cal.  98;  But- 
rick  V.  Tilton,  155  Mass.  461;  Crowell 
V.  Truax,  94  Mich.  585. 

Where  the  objection  is  that  the 
question  was  collateral,  but  it  was  not 
stated  in  the  bill  of  exceptions,  it  will 
be  presumed  to  have  been  a  material 
question,  or  one  that  would  have  made 
the  evidence  admitted  proper.  Baker 
V.  Ufford,  63  Vt.  133. 

Lack  of  Proper  Knowledge. — Defend- 
ant's counsel  asked  the  witness,  "  Do 
you  know  the  reputation  of  this  de- 
fendant for  peace  in  the  community 
in  which  he  lives?"  Plaintiff's  counsel 
objected,  because  the  witness  had  not 
been  shown  to  know  the  parties  or 
community.  The  court  sustained  the 
objection,  and  the  bill  of  exceptions 
showed  that  it  asked  defendant's  wit- 


ness several  questions,  but  did  not 
state  their  nature.  Held,  that  it  would 
be  presumed  that  the  court  satisfied 
itself  by  the  questions  that  the  witness 
did  not  know  defendants  or  have  re- 
quisite knowledge  of  the  locality 
referred  to.  People  v.  Marseiler,  70 
Cal.  98. 

4.  Missouri  Pac.  R.  Co.  v.  Smith, 
84  Tex.  348. 

And  that  a  deposition  was  filed  at 
such  time  as  to  authorize  an  oral  ob- 
jection made  in  open  court  and  sus- 
tained by  it.  Missouri  Pac.  R.  Co.  v. 
Smith,  84  Tex.  348. 

So  it  will  be  presumed  that  the 
judge  found  defendants  competent 
and  their  evidence  material  where  the 
record  is  silent.  Parks  v.  Smith,  155 
Mass.  26. 

5.  Leinpo  v.   State,    28   Tex.    App. 

179- 

6.  Steptoe  v.  Read,  19  Gratt.  (Va.) 
I ;  Coffman  v.  Sangston,  21  Gratt.  (Va.) 
263:  Kates  V.  Com.,  17  Gratt.  (Va.)  561 ; 
Trim  v.  Com.,  18  Gratt.  (Va.)  983. 

Contra. — In  Mississippi  the  Court  of 
Errors  will  not  presume  that  notice 
was  given  of  the  taking  of  a  deposi- 
tion if  the  record  does  not  show  it. 
Pickett  V.  Ford,  4  Miss.  246. 

7.  Ryan  v.  Sanford,  25  111.  App.  571. 

8.  Girard  F.  Ins.  Co.  v.  Boulden 
(Ala.,  1892),  II  So.  Rep.  773;  Dainese 
V.  Allen,  36  N.  Y.  Super.  Ct.  98. 

Or  that  it  was  immaterial  and  ir- 
relevant, or  rejected  for  some  other 
sufficient  reason. 
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ment  rejected  on  the  trial,  but  does  not  state  the  ground  upon 
Avhich  the  court  rejected  it,  the  appellate  court  will  not  assume 
that  the  trial  court  erred  in  the  rejection,  unless  the  record 
shows  beyond  all  doubt  that  it  was  admissible.* 


Alabama. — Nash  v.  Shrader,  27  Ala. 
377;  Rupert  V.  Elston,  35  Ala.  79; 
Humphries  v.  Bradford,  32  Ala.  500; 
Perry  v.  Danner,  74  Ala.  483. 

California. — Jones  v.  Morse,  36  Cal. 
205;  Houghton  V.  Clarke,  80  Cal.  417. 

Georgia. — Kearns  v,  Jones,  77  Ga. 
•90;  Etheridge  v.  Hobbs,  77  Ga.  531. 

Illinois. — Bowers  v.  Block,  129  111. 
-424;  Gafficld  V.  Scott,  33  111.  App.  317. 

Indiana. — Indiana,  etc.,  R.  Co.  v. 
Adams,  112  Ind.  302;  Nudd  v.  Hollo- 
way,  43  Ind.  366;  Holesapple  v.  Faw- 
l)ush,  51  Ind.  494;  Mercer  v.  Corbin, 
117  Ind.  450. 

Iowa. — State  v.  Butterfield,  73  Iowa 
-86;  Kuhn  v.  Gustafson,  73  Iowa  633; 
Arneson  v.  Thorntad,  72  Iowa  145; 
Cook  V.  Sioux  City,  etc.,  R.  Co.,  37 
Iowa  426;  Walker  v.  Dailey,  87  Iowa 
375;  Blair  v.  Madison  County,  81  Iowa 

313- 

Maryland. — Blumhardt  v.  Rohr,  70 
Md.  328;  Ridgeley  v.  State,  75  Md.  510; 
Gent  V.  Lynch,  23  Md.  58. 

Massachusetts. — Morville  v.  Ameri- 
can Tract  Soc,  123  Mass.  129;  Burke 
V.  Savage,  13  Allen  (Mass.)  408;  Saf- 
ford  V.  Grout,  120  Mass.  20;  Com.  v. 
Sumner,  124  Mass.  321. 

Michigan. — Howard  v.  Patrick,  43 
Mich.  121;  Jhons  v.  People,  25  Mich. 
499. 

Mississippi. — Edwards  v.  State,  47 
Miss.  581;  Maulding  z/.  Rigby,  4  How. 
<Miss.)  222. 

Montana. — Shober  v.  Jack,  3   Mont. 

351- 

New  York. — Warren  Chemical,  etc., 
Co.  V.  Holbrook,  118  N.  Y.  586;  Tooley 
V.  Bacon,  70  N.  Y.  34,  8  Hun  (N.  Y.) 
176. 

Texas. — New  York,  etc..  Steamship 
Co.  V.  Island  City  Boating,  etc.,  As- 
soc, 2  Tex.  Civ.  App.  490;  Harris  v. 
Spence,  70  Tex.  616. 

Vermont. — Ainsworth  v.  Hutchins, 
52  Vt.  554;  Carpenter  v.  Corinth,  58 
Vt.  214;  Smith  V.  Niagara  F.  Ins.  Co., 
60  Vt.  682. 

Virginia. — Fry  v.  Leslie,  87  Va. 
269. 

United  States. — Home  Ben.  Assoc. 
■V.  Sargent,  142  U.  S.  691. 

But  where  the  court  rejects  a  gen- 
eral ofifer  of  evidence  as  incompetent. 


the  appellate  court  is  bound  to  pre- 
sume the  facts  stated  in  the  ofifer  to  be 
true.    Murray  v.  Burris,  6  Dakota  170. 

Where  no  Fresnmptions. — Where  re- 
jected evidence  is  by  itself  inadmis- 
sible, the  court  will  not  presume  that 
other  evidence  was  offered  to  make  it 
admissible  if  the  record  does  not  so 
present  it.  Doe  v.  Latimer,  2  Fla. 
71;  Humphries  v.  Bradford,  32  Ala. 
500. 

1.  Smith  V.  Laumeier,  12  Mo.  App. 
546- 

Plaintiff,  in  a  suit  to  establish  a  tax 
title,  offered  a  collector's  deed  in  evi- 
dence. The  trial  court  excluded  it. 
A  copy  appeared  in  the  record,  but 
not  the  reason  of  the  trial  court 
for  exclusion.  The  appellate  court, 
in  sustaining  the  exclusion,  said: 
"Where  the  trial  court  has  excluded 
a  deed  on  the  ground  that  it  is  void 
and  not  admissible  as  evidence,  the 
record  not  showing  why  it  was  so 
held  to  be  void,  we  are  not  permitted 
to  conjecture  reasons  from  an  inspec- 
tion of  the  copy  in  the  transcript. 
Sufficient  reasons  may  thus  appear, 
but  they  may  yet  not  be  the  real 
reason  which  actuated  the  court.  De- 
fects may  be  apparent  which,  it  may 
be  guessed,  were  considered  by  the 
trial  court  as  sufficient  for  the  exclu- 
sion of  the  deed,  but  which  we  should 
not  so  consider  sufficient.  In  every 
aspect,  however,  there  may  have  been 
still  other  vitiating  features  in  the 
original  which  we  are  unable  to  dis- 
cover in  the  copy.  The  inflexible 
rule  for  the  appellate  court,  in  all 
such  and  similar  cases,  is  that  every 
presumption  must  be  made  in  favor  of 
the  action  of  the  trial  court.  We  are 
therefore  bound,  in  the  state  of  the 
present  record,  to  presume  that  there 
was  a  sufficient  legal  reason  for  the 
absolute  exclusion  of  the  deed,  and  so 
that  the  exclusion  was  not  erroneous 
as  carried  into  effect.  *  *  *  For  the 
reasons  above  indicated  we  did  not 
need  to  be  informed  outside  of  the  rec- 
ord what  were  the  moving  insufficien- 
cies in  the  deed,  nor  did  we  think  it 
proper  to  search  out,  or  even  to  rec- 
ognize them,  in  the  transcript  before 
us,  in  the  absence  of  a  record  identi- 
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14.  As  to  Instructions — a.   In   General. — Instructions  are  pre- 
sumed to  have  been  correctly  given  to  the  jury  by  the  trial  court 


fication."  Smith  v.  Laumeier,  12  Mo. 
App.  546. 

Witness  Excluded.  —  If  the  record 
shows  a  witness  to  have  been  ex- 
cluded, and  does  not  show  afl5rma- 
tively  that  he  was  competent,  it  will 
be  presumed  that  he  was  incompetent. 
Shober  v.  Jack,  3  Mont.  351. 

Res  Gestae. — If  evidence  would  only 
have  been  admissible  under  the  doc- 
trine of  res  gestcB,  it  will  be  presumed, 
if  it  was  excluded,  not  to  have  been  a 
part  of  the  res  gestce.  Mabley  v.  Kittle- 
berger,  37  Mich.  361. 

Bejection  of  Interpreter. — Where  the 
judge  refuses  to  allow  testimony  to 
be  interpreted  it  will  be  presumed  to 
be  immaterial.  Chicago,  etc.,  R.  Co.  v. 
Shenk,  131  111.  283. 

Bejected  Evidence  Shown  Apparently 
Inadmissible. — If  rejected  evidence  ap- 
pears on  the  record  to  have  been  inad- 
missible, it  will  not  be  presumed  that 
other  evidence  was  introduced  to 
render  it  admissible,  if  the  record  does 
not  present  such  additional  evidence. 
Doe  V.  Latimer,  2  Fla.  71. 

Statement  in  Becord  as  to  Bejected  Evi- 
dence.— Statements  in  the  record  as  to 
what  the  rejected  evidence  was  ex- 
pected to  prove  are  presumed  correct. 
Spaulding  v.  Adams,  63  Iowa  437; 
Chase  v.  Scott,  33  Iowa  309. 

Where  the  Answer  Expected  does  not 
Appear. — Where  the  question  appears 
in  the  record  to  have  been  proper,  or 
to  have  been  expressly  allowed  by  the 
court,  but  the  substance  of  the  answer 
expected  does  not  appear,  it  will  be 
presumed  to  have  been  admissible. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v. 
Voight,  122  Ind.  288. 

Iowa. — Mays  v.  Deaver,  i  Iowa  216; 
Speers  v.  Tortner,  6'  Iowa  553;  Hanan 
V.  Hale,  7  Iowa  153;  Willey  v.  Hall,  8 
Iowa  62;  Lucas  v.  Jones,  44  Iowa  298; 
Thurston  v.  Cavenor,  8  Iowa  155; 
Campbell  v.  Chamberlain,  10  Iowa 
337;  State  V.  Keeler,  28  Iowa  551; 
Manny  v.  Woods,  33  Iowa  265;  Mosier 
V.  Vincent,  34  Iowa  478;  Oliver  v. 
Depew,  14  Iowa  490;  Bradley  v.  Kav- 
anagh,  12  Iowa  273. 

Michigan. — Howard  v.  Patrick,  43 
Mich.  121;  Jhons  v.  People,  25  Mich. 
499;  Somerville  v.  Richards,  37  Mich. 
299. 

Missouri. — McAllister  v.  Barnes,  35 
Mo.  App.  668. 


Texas.  —  Moss  v.  Sanger,  75  Tex. 
321. 

Vermont. — Carpenter  v.  Cornith,  58 
Vt.  214;  Ainsworth  v.  Hutchins,  52  Vt. 
554;  Smith  V.  Niagara  F.  Ins.  Co.,  60 
Vt.  682. 

Virginia. — Lawrence  v.  Com.,  86 
Va.  573. 

Ground  of  Objection. — If  the  record 
shows  the  evidence  rejected,  but  not 
the  ground  upon  which  the  trial  court 
acted,  it  will  be  presumed  that  it  based 
its  decision  on  any  ground  upon  which 
the  evidence  could  have  been  rejected. 
Comstockc.  Smith,  23  Me.  202;  Bowers 
V.  Block,  129  111.  424. 

If  the  evidence  is  rejected  under  a 
general  objection,  and  the  record  does 
not  disclose  that  appellant  requested 
a  specific  objection,  it  will  be  pre- 
sumed that  the  trial  court  rejected  the 
evidence  for  a  valid  reason.  Tooley  v. 
Bacon,  70  N.  Y.  34;  8  Hun  (N.  Y.) 
176. 

If  the  record  shows  evidence  ob- 
jected to  and  objection  sustained,  al- 
though no  ground  for  objection  is 
preserved  in  the  record,  it  will  be  pre- 
sumed that  the  objection  was  sustained 
on  the  ground  that  the  evidence  re- 
jected was  not  shown  to  have  been 
available.  Hoben  v.  Burlington,  etc., 
R.  Co.,  20  Iowa  562. 

Baling  not  Shown. — If  an  objection 
was  made  and  the  evidence  objected  to 
not  offered,  it  will  be  presumed,  where 
the  record  preserves  no  ruling  on  the 
objection,  to  have  been  acquiesced  in 
by  the  party  appearing.  Walker  v. 
Dailey,  87  Iowa  375. 

Irrelevant  Evidence. — If  the  record 
shows  that  irrelevant  evidence  was 
offered,  under  a  promise  to  show  by 
other  evidence  that  it  was  relevant,  it 
will  be  presumed,  if  such  evidence 
was  rejected,  that  its  relevancy  was 
not  shown.  Jones  v.  Morse,  36  Cal. 
205. 

Depositions.  —  It  will  be  presumed 
that  interrogatories  were  allowed  to 
be  withdrawn  because  immaterial. 
Arneson  v.  Thornstad,  72  Iowa  145. 

Offer  of  Proof. — A  party  defendant  to 
an  administrator's  petition  for  an  order 
to  sell  land  to  pay  debts  contended,  on 
appeal,  that  the  trial  court  erred  in  ex- 
cluding evidence  offered  by  defendant 
tending  to  show  an  outstanding  title 
in  the  children  of  appellant  and  her 
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upon  all  questions  arising  in  the  case  if  the  record  does  not  affirm- 
atively show  them  to  have  been  erroneous.* 


deceased  husband,  from  whom  they 
claimed  to  have  acquired  possessory 
right  to  the  land  in  controversy  by  in- 
heritance and  by  adverse  possession. 
The  court  said:  "  We  have  seen  that  the 
statute  requires  all  occupants  of  lands 
sought  to  be  sold  to  pay  debts  in  the 
county  court  shall  be  made  parties  de- 
fendant to  the  proceedings  therefor;  in 
the  absence  of  anything  appearing  to 
the  contrary,  it  must  be  presumed 
that  the  county  court  would  not  have 
proceeded  to  the  rendition  of  the  de- 
cree authorizing  the  sale  of  the  land 
without  proof  that  such  occupants 
were  parties  to  that  proceeding,  The 
presumption  existing  in  favor  of  the 
regularity  of  judicial  proceedings 
renders  it  imperative  upon  the  party 
alleging  error  in  suits  at  law  to  make 
it  apparent  by  the  record.  If  appel- 
lant desired  to  rely  upon  the  out- 
standing title  of  the  heirs  of  Bowers, 
she  must  show  affirmatively  that  their 
title  was  paramount;  this,  it  is  con- 
ceded, might  be  done  by  showing 
actual  adverse  possession  for  twenty 
years  under  claim  of  title.  But  if 
such  heirs  who  are  not  shown  by 
this  record  to  have  been  under  any 
disability  whatever  were  made  parties 
defendant  to  the  proceedings  in  the 
county  court  for  the  sale  of  these 
premises  to  pay  debts  before  men- 
tioned, as  it  must  be  presumed  they 
were,  the  contrary  not  being  shown, 
it  is  apparent  that  they  would  also  be 
estopped  from  asserting  title  then  held 
by  them  against  purchasers  at  the  sale 
made  in  pursuance  of  the  decree  ren- 
dered in  that  proceeding.  *  *  *  ft  was 
the  duty  of  the  appellant  in  her  offer 
of  proof  to  make  such  a  case  as  would 
show  title  in  said  heirs,  and  if  for  any 
reason  it  was  apparent  that  the  proof, 
if  admitted,  would  not  defeat  a  recov- 
ery by  appellees,  it  would  not  be  error 
for  the  court  to  reject  it.  For  aught 
this  record  shows,  it  may  have  been 
apparent  to  the  court,  from  an  inspec- 
tion of  the  record  in  the  county  court 
proceedings,  which  is  shown  to  have 
been  introduced  and  considered  by  the 
court,  that  a  state  of  facts  was  therein 
disclosed  which  would  constitute  a 
bar  or  estop  such  third  person  from 
asserting  his  title  as  against  appellees ; 
what  was  shown  we  are  not  permitted 
to  know,  and  the  presumption  above 


referred  to  in  favor  of  the  regularity 
and  correctness  of  judicial  proceed- 
ings must  prevail."  Bowers  v.  Block, 
129  111.  424. 

1.  Alabama. — English  v.  McNair,  34 
Ala.  40;  Myatts  v.  Bell,  41  Ala.  222; 
Louisville,  etc.,  R.  Co.  v.  Orr,  94  Ala. 
602;  Davis  V.  Badders  (Ala.,  1892),  10 
So.  Rep.  422;  Hyde  v.  Adams,  80  Ala. 
Ill;  Cobb  V.  Malone,  87  Ala.  514. 

Arkansas. — Crisman  v.  McDonald, 
28  Ark.  8. 

California. — People  v.  Gilbert,  60 
Cal.  108;  People  v.  Smith,  57  Cal.  130; 
Hinkle  v.  San  Francisco,  etc.,  R.  Co., 
55  Cal.  627;  Brown  v.  Kentfield,  50 
Cal.  129;  Baldwin  v.  Bornheimer,  48 
Cal.  434 ;  People  v.  Strong,  46  Cal. 
303;  People  V.  Donahue,  45  Cal.  321; 
People  V.  Padillia,  42  Cal.  535;  People 
V.  Torres,  38  Cal.  141;  People  v.  Dick, 
34  Cal.  663;  People  v.  Bourke,  66  Cal. 
455;  Beckman  v.  McKay,  14  Cal.  250; 
California  Cent.  R.  Co.  v.  Hooper,  76 
Cal.  404;  Carpenter  v.  Ewing,  76  Cal. 
487;  People  V.  King,  27  Cal.  507;  Shep- 
herd V.  Jones  (Cal.,  1886),  16  Pac.  Rep. 
711 ;  Richardson  v.  Eureka,  96  Cal.  443; 
Harris  v.  Bernhart,  97  Cal.  546;  People 
V.  Von,  78  Cal.  i. 

Colorado. — Klink  v.  People,  16  Colo. 
469;  Halsey  v.  Darling,  13  Colo.  i. 

District  of  Columbia. — Bunyea  v. 
Metropolitan  R.  Co.,  19  D.  C.  76. 

Florida. — Gibson  v.  State,  26  Fla. 
109;  Sammis  v.  Wightman,  31  Fla.  10. 

Georgia. — Wilson  v.  Atlanta,  etc., 
R.  Co.,  82  Ga.  386;  Christian  v.  Wahl, 
83  Ga.  395;  Carson  v.  State,  80  Ga. 
170;  Pool  V.  Gramling,  88  Ga.  653; 
Chattahoochee  Brick  Co.  v.  Sullivan, 
86  Ga.  50. 

Illinois. — Meyer  v.  Temme,  72  111. 
574;  Wilmington  Coal  Min.,  etc.,  Co. 
V.  Barr.  2  111.  App.  84;  Hahn  v.  St. 
Clair  Sav.,  etc.,  Co.,  50  111.  526;  Chi- 
cago, etc.,  R.  Co.  V.  Yando,  127  111. 
214;  DeClerq  v.  Mungin,  46  111.  112; 
Abingdon  v.  Meadows,  28  111.  App. 
442. 

Indiana. — Hilker  v.  Kelley,  130  Ind. 
356;  Gould  V.  O'Neal,  i  Ind.  App.  144; 
Elkhart  Mut.  Aid,  etc.,  Assoc,  v. 
Houghton,  103  Ind.  286;  Johns  v. 
State,  104  Ind.  557;  Joseph  v.  Mather, 
no  Ind.  114;  Unruh  v.  State,  105  Ind. 
117;  Stull  V.  Howard,  26  Ind.  456; 
Buntin  v.  Weddle,  20  Ind.  449;  Lower 
V.    Franks,    115    Ind.    334;   Walter   v. 
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Considered  as  a  Whole. — If  the  instructions  on  a  given  point  embrace 
all  the  elements  of  a  correct  legal  proposition,  the  jury  will  be 


Uhl,  3  Ind.  App.  219;  Stockton  v. 
Stockton,  73  Ind.  510;  Cincinnati,  etc., 
R.  Co.  V.  Clifford,  113  Ind.  460;  Silver 
V.  Parr,  115  Ind.  113;  Patchell  v. 
Jacqua,  6  Ind.  App.  70;  Marshall  v. 
Lewark,  117  Ind.  337. 

Iowa. — Davis  v.  Walter,  70  Iowa 
465;  State  V.  Williamson,  68  Iowa  351; 
Wood  V.  Porter,  56  Iowa  161;  Muir  v. 
Miller,  72  Iowa  585;  Blackburn  v. 
Powers,  40  Iowa  681;  Gantz  v.  Clark, 
31  Iowa  254;  Rice  v.  Des  Moines,  40 
Iowa  638;  State  v.  Hemrick,  62  Iowa 
414;  Wallace  v.  Robb,  37  Iowa  192; 
Mainer  v.  Reynolds,  4  Greene  (Iowa) 
187;  Abrams  v.  Foshee,  3  Iowa  274; 
Bridgman  v.  The  Steamboat  Emily,  18 
Iowa  509;  Havelick  v.  Havelick,  18 
Iowa  575;  Leiber  v.  Chicago,  etc.,  R. 
Co.  (Iowa,  1891),  50  N.  W.  Rep.  547; 
Warbasse  v.  Card,  74  Iowa  306;  Mc- 
Millan V.  Burlington,  etc.,  R.  Co.,  46 
Iowa  231;  Fernbach  v.  Waterloo,  76 
Iowa  598;  State  v.  Bradwell,  73  Iowa 
765;  State  V.  Moore,  44  Iowa  449;  State 
V.  Wyatt,  76  Iowa  328 ;  State  v.  Hunter, 
68  Iowa  447;  Holland  v.  Union  County, 
68  Iowa  56;  State  v.  Brewer,  70  Iowa 
384;  Huff  V.  Aultman,  69  Iowa  71; 
Johnson  v.  Knudtson,  82  Iowa  762. 

Kansas. — Pacific  R.  Co.  v.  Nash,  7 
Kan.  280;  Wilson  v.  Fuller,  9  Kan. 
176;  Linton  v.  Housh,  4  Kan.  536; 
Educational  Assoc,  v.  Hitchcock,  4 
Kan.  36. 

Kentucky. — Hunt  v.  Kemper  (Ky. , 
1888),  9  S.  W.  Rep.  803;  Licking 
Rolling  Mill  Co.  v.  Fischer,  88  Ky. 
176. 

Maryland.  —  Whiteford  v.  Burck- 
myer,  i  Gill  (Md.)  127  ;  Baltimore, 
etc.,  R.  Co.  V.  Resley,  14  Md.  424; 
Burtles  v.  State,  4  Md.  273;  Regester 
V.  Medcalf,  71  Md.  528;  Bullitt  v.  Mus- 
grave,  3  Gill  (Md.)  31. 

Massachusetts. — Linton  v.  Allen,  154 
Mass.  432. 

Michigan. — People  v.  McKi^iney,  10 
Mich.  54;  English  v.  Caldwell,  30 
Mich.  362;  Cook  V.  Hopper,  23  Mich. 
511;  Greenlee  v.  Lowing,  35  Mich.  63; 
Wicks  V.  Ross,  37  Mich.  464;  Fowler 
V.  Gilbert.  38  Mich.  292;  Hall  v.  John- 
son, 41  Mich.  286;  Cummins  v.  People, 
42  Mich.  142;  Brown  v.  Dunckel,  46 
Mich.  29;  Curley  v.  Wyman,  34  Mich. 
353;  Tupper  V.  Kidduff,  26  Mich.  394; 
Kline  v.  Kline,  49  Mich.  419;  Kimball 
V.  Macomber,  50  Mich.  362;  Hayes  v. 


Homer,  36  Mich.  374;  Herbstriet  v. 
Beckwith,  35  Mich.  93;  Taff  v.  Hos- 
mer,  14  Mich.  309;  Farmers'  Mut.  F. 
Ins  Co.  V.  Gargett,  42  Mich.  289;  Paine 
V.  Ringold,  43  Mich.  341;  People  v. 
Niles,  44  Mich.  606;  Hart  v.  Newton, 
48  Mich.  401;  Stanton  v.  Estey  Mfg. 
Co.,  90  Mich.  12. 

Minnesota. — Desnoyer  v.  L'Hereux, 
I  Minn.  17;  Siebcrt  v.  Leonard,  21 
Minn.  442;  Erd  v.  St.  Paul,  22  Minn. 
443;  Cogley  V.  Cushman,  16  Minn.  397; 
Stearns  v.  Johnson,  17  Minn.  142. 

Mississippi. — Strickland  v.  Hudson, 
55  Miss.  235;  Kellum  z/.  State,  64  Miss. 
226. 

Missouri. — Fink  v.  Reagan,  22  Mo. 
App.  475;  Cress  v.  Blodgett,  64  Mo. 
449;  Tatum  V.  Anderson,  8  Mo.  App. 
574;  State  V.  Mallon,  75  Mo.  355;  Field 
V.  Crecelius,  20  Mo.  App.  302;  McLain 
V.  Winchester,  17  Mo.  49;  Meade  v. 
Weed,  45  Mo.  App.  385 ;  State  v.  Brown, 
75  Mo.  317;  Campbell  v.  Butler,  32 
Mo.  App.  646;  Wilkerson  v.  Corrigan 
Consol.  St.  R.  Co.,  26  Mo.  App.  144; 
State  V.  Miller,  100  Mo.  606;  Simpson 
V.  Schulte,  21  Mo.  639;  Whiting  v. 
Kansas  City,  39  Mo.  App.  259. 

Montana. — Territory  v,  Scott,  7 
Mont.  407. 

Nebraska. — Birdsall  v.  Carter,  16 
Neb.  422;  Malcom  v.  Hanson,  32  Neb. 
52;  Willis  V.  State,  27  Neb.  98. 

New  Hampshire. — Conway  v.  Jeffer- 
son, 46  N.  H.  521. 

New  Mexico.  —  Lewis  v.  Baca  (N. 
Mex.,  1889),  21  Pac.  Rep.  343. 

New  York. — Vosburgh  v.  Teator,  32 
N.  Y.  561;  New  York  Marine  Bank  v. 
Clements,  6  Bosw.  (N.  Y.)  166;  Win- 
terson  v.  Eighth  Ave.  R.  Co.,  2  Hilt. 
(N.  Y.)  389;  Rumsey  v.  New  York, 
etc.,  R.  Co.,  63  Hun  (N.  Y.)  200; 
Grouse  v.  Rowley  (Supreme  Ct.),  3  N. 
Y.  Supp.  863;  Flannery  v.  Van  Tas- 
sell  (Supreme  Ct.),  32  N.  Y.  St.  Rep. 
350;  Flannery  v.  Van  Tassell  (Supreme 
Ct.),  9  N.  Y.  Supp.  871. 

North  Carolina. — State  v.  Dickerson, 
98  N.  Car.  708. 

Oregon. — Coffin  v.  Taylor,  16  Oregon 
375-    - 

Rhode  Island. — Heaton  v.  Manhattan 
F.  Ins.  Co.,  7  R.  I.  502. 

Texas. — Seal  v.  State,  28  Tex.  491; 
King  V.  State  (Tex.  Crim.  App.,  1893), 
21  S.  W.  Rep.  190. 

West   Virginia. — Hood  v.  Maxwell, 
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presumed  to  have  considered  it  as  a  whole.     The  appellant  can- 


I  W.  Va.  219;  Kingsley  v.  Monongalia 
County  Ct.,  31  W.  Va.  464. 

Wisconsin. — State  v.  Babcock,  42 
Wis.  138;  Darling  v.  Conklin,  42  Wis. 
47S;  Graves  v.  State,  12  Wis.  591; 
Brabbits  v.  Chicago,  etc.,  R.  Co.,  38 
Wis.  289;  Benton  v.  Milwaukee,  50 
Wis.  368;  White  v.  Goodrich  Transp. 
Co.,  46  Wis.  493;  Killips  v.  Putnam  F. 
Ins.  Co.,  28  Wis.  472;  Townsends  v. 
Racine  Bank,  7  Wis.  185;  O'Malley  v. 
Dorn,  7  Wis.  236;  Parish  v.  Eager,  15 
Wis.  532;  Kelley  v.  Kelley,  20  Wis. 
443;  McPhee  v,  McDermott,   77  Wis. 

33- 

United  Sia/es.— Ames  v.  Quinby,  106 
U.  S.  342;  Atchison,  etc.,  R.  Co.  v. 
Howard,  49  Fed.  Rep.  206. 

Where  no  Instractions  in  Record. — 
And  if  the  record  contains  no  instruc- 
tions whatever,  they  will  be  presumed 
to  have  been  given,  covering  every 
branch  of  the  case.  Richardson  v. 
Eureka,  96  Cal.  443. 

As  to  Issues. — So  it  will  be  presumed 
that  the  trial  court  properly  charged 
the  jury  with  regard  to  the  issues  pre- 
sented by  the  pleadings.  Mum  v. 
Shannon,  86  Iowa  363. 

Where  the  court's  instructions  re- 
late to  a  matter  not  pleaded,  and  as  to 
which  there  is  no  evidence,  it  will 
be  presumed  that  the  jury  made  no 
findings  on  this  point,  and  that  the  in- 
structions were  therefore  without  pre- 
judice.     Eckelund  v.  Talbot,  80  Iowa 

571- 

Performance  of  Duty. — It  will  be  pre- 
sumed where  the  record  is  silent  that 
the  trial  court  performed  its  statutory 
duty  in  instructing  the  jury  that  if 
they  rendered  a  general  verdict  they 
must  answer  special  interrogatories, as 
required  by  a  code  provision.  Frank 
V.  Grimes  (1881),  105  Ind.  246. 

When  not  Excepted  to  in  Trial  Court. — 
The  entire  charge  is  presumed  correct 
when  not  excepted  to  in  the  trial  court. 
Armstrong  v.  Killen,  70  Iowa  51;  Wil- 
ley  V.  Norfolk  Southern  R.  Co.,  96  N. 
Car.  408;  State  v.  Nipper,  95  N.  Car. 
653;  Cowles  V.  Richmond,  etc.,  R.  Co. 
84  N.  Car.  309;  Chasteen  v.  Martin,  84 
N.  Car.  391;  State  v.  Craige,  89  N.  Car. 
475;  Honeycut  v.  Angel,  4  Dev.  &  B. 
(N.  Car.)  306;  Estes  v.  Fry,  22  Mo. 
App.  80;  State  V.  Bird,  38  La.  Ann. 
497;  Khron  v.  Brock,  144  Mass.  516; 
Kennedy  v.  Anderson,  98  Ind.  151. 

When   not   Fresomed  Correct.  —  The 


court  will  not  presume  that  a  palpa- 
bly erroneous  instruction  appearing 
on  the  record  was  a  mere  mistake  of 
the  clerk  who  made  the  transcript. 
Stott  V.  Smith,  70  Ind.  298. 

Where  no  Charge  is  Contained  in  the 
Record. — Where  no  charge  is  contained 
in  the  record  it  will  be  presumed  to 
have  been  correctly  given.  Flannery 
V.  Van  Tassell  (Supreme  Ct.),  32  N. 
Y.  St.  Rep.  350. 

Request  for  Instructions — Georgia. — 
Where  a  court  instructed  a  jury  as  to 
the  form  of  their  verdict,  it  was  pre- 
sumed that  the  jury  so  requested, 
under  Act  Ga.  1881,  p.  115,  although  no 
request  appeared  in  the  record.  Pool 
V.  Gramling,  88  Ga.  653. 

Alabama. — Code  Ala., §2756, requires 
requests  for  instructions  to  be  offered 
in  writing.  The  court  on  appeal  will 
not  presume,  where  they  were  re- 
fused, that  they  were  so  offered,  un- 
less the  record  discloses  it.  Louisville, 
etc.,  R.  Co.  V.  Orr  (Ala.,  1891),  10  So. 
Rep.  187. 

On  Motion  in  Arrest  of  Judgment.— On 
motion  in  arrest  of  judgment  it  will  be 
presumed  that  the  trial  court  properly 
instructed  the  jury  as  to  what  items  re- 
covery could  be  based  upon  where  the 
counts  set  up  different  items,  on  some 
of  which  the  plaintiff  was  not  entitled 
to  recover.  Bunyea  v.  Metropolitan 
R.  Co.,  19  D.  C.  76. 

Unauthorized  Statement  of  CounseL — 
Where  an  attorney  assumed  in  his  ar- 
gument before  the  jury  the  existence 
of  facts  not  in  evidence,  it  will  be  pre- 
sumed— where  the  record  shows  an  ob- 
jection, but  not  whether  the  court  cor- 
rected the  statement  that  the  court 
instructed  the  jury  to  disregard  them. 
Fredericks  v.  Judah,  73  Cal.  604. 

Instructions  Given  in  Writing — Indi- 
ana.— It  will  be  presumed  that,  un- 
der Rev.  Stat.  Ind.,  §  533,  instruc- 
tions were  given  in  writing  where 
necessary  to  support  the  judgment  ap- 
pealed from.  Lower  v.  Franks,  115 
Ind.  334. 

Capable  of  Diverse  Interpretations. — 
If  an  instruction  is  capable  of  two  in- 
terpretations, and  no  objection  is  made 
to  it  in  the  trial  court,  it  will  be  pre- 
sumed to  have  been  based  upon  the 
theory  which  would  make  it  correct, 
and  so  understood  by  the  jury.  Sie- 
bert  V.  Leonard,  21  Minn.  442;  Erd  v.. 
St.  Paul,  22  Minn.  443. 
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not  assign  as  error  an  isolated  part,  which  might  be  incorrect  if 
severed  from  its  connections.* 

Followed  by  Jury. — Instructions  are  presumed  to  have  been  fol- 
lowed by  the  jury  and  to  have  influenced  the  verdict.  If  the  jury 
were  instructed  to  reject  improper  evidence  or  items  of  recovery, 
they  will  be  presumed  to  have  done  so ;  and,  on  the  other  hand, 
if  the  charge  was  erroneous  in  any  material  respect,  it  will  be  pre- 
sumed to  have  affected  the  jury.* 


1.  Arkansas. — Ward  v.  Blackwood, 
48  Ark.  396. 

Florida. — Andrews  v.  State,  21  Fla. 

598- 

Georgia. — Codone  v.  State,  74  Ga. 
813;  Tucker  v.  Atlanta  St.  R.  Co.,  77 
Ga.  61. 

Indiana. — Pennsylvania  Co.  v.  Mc- 
Cormack,  131  Ind.  250;  Boyle  v.  State, 
105  Ind.  469. 

Iowa. — Davis  v.  Walter,  70  Iowa 
467;  State  V.  Mahan,  68  Iowa  304; 
Gee  V.  State,  68  Iowa  318;  State  v. 
Williams,  70  Iowa  52. 

Michigan.  —  Hart  v.  Newton,  48 
Mich.  401. 

South  Carolina. — Carolina,  etc.,  R. 
Co.  V.  Seigler,  24  S.  Car.  125. 

Texas. — Missouri  Pac.  R.  Co.  v. 
James  (Tex.,  1888),  10  S.  W.  Rep.  332; 
Hodges  V.  State,  22  Tex.  App.  415; 
Continental  Ins.  Co.  v.  Pruitt,  65 
Tex.  126. 

See  Reversible  Error,  infra. 

Charge  of  Excessive  Length. — But  if  a 
charge  is  of  excessive  length,  and 
capable  of  different  interpretations, 
this  presumption  may  be  rebutted, 
although  the  charge  is  correct  as  a 
whole.  U.  S.  V.  Hamilton,  4  Mackey 
(D.  C.)446;  Louisville,  etc.,  R.  Co.  v. 
Jones,  108  Ind.  551;  Rushville  v. 
Adams,  107  Ind.  475;  Conrad  v.  Kin- 
zie,  105  Ind.  281;  Louisville,  etc.,  R. 
Co.  V.  Grantham,  104  Ind.  353;  State 
V.  True  (Mo.  App.,  1886),  2  West.  Rep. 
602;  Yocum  V.  Trenton,  20  Mo.  App. 
489;  Kennedy  v.  Klein,  19  Mo.  App. 
15;  Gumming  J/.  Brooklyn  City  R.  Co., 
104  N.  Y.  669. 

The  jury  will  be  presumed  to  have 
had  sufficient  intelligence  to  consider 
each  part  of  the  charge  in  relation  to 
every  other  part.  Hart  v.  Newton, 
48  Mich.  401. 

The  trial  court  began  a  long  in- 
struction to  the  jury  with  the  words, 
"  If  you  shall  find  from  the  evidence," 
and  the  appellant  assigned  for  error 
that  this  portion  of  the  charge  was 
misleading,  asnot  sufficientlymodified. 

2  Encyc.  PI.  &  Pr.— 31.  48 


The  court  on  appeal  said:  "The  fifth 
instruction  given  by  the  court  consists 
of  a  recital  of  the  material  facts  as- 
serted by  the  appellee,  and  which  he 
was  required  to  establish  by  evidence 
to  justify  a  recovery,  coupled  with  pref- 
atory and  concluding  statements  in- 
structing the  jury,  that  if  they  should 
find  said  facts  from  the  evidence,  the 
appellant  was  liable  for  the  killing 
of  the  decedent.  The  instruction  is 
long,  and  we  think  it  unnecessary  to 
lengthen  this  opinion  by  bringing  it 
into  the  record.  Several  objections 
are  urged  to  it.  *  *  *  It  is  urged  that 
it  is  misleading,  because  it  would  be 
difficult  for  the  common  mind  to  bear 
in  mind  and  apply  to  each  proposi- 
tion the  prefatory  statement,  '  If 
you  shall  find  from  the  evidence,'  and 
that  there  was  therefore  danger  that 
the  jury,  failing  to  make  the  necessary 
connection,  might  regard  some  of  the 
expressions  used  as  expressions  of  the 
opinion  of  the  court.  We  have  read 
and  considered  the  instruction  care- 
fully, and  are  of  the  opinion  that  this 
objection  is  not  well  taken.  The  jury 
were  informed  that  if  they  found  cer- 
tain facts,  the  plaintiff  was  entitled  to 
recover.  It  certainly  imposed  no  very 
severe  task  upon  the  average  intel- 
lect to  apply  to  each  consecutive  fact 
stated,  and  following  immediately 
after  it,  the  prefatory  statement. 
Such  an  instruction,  if  it  embraces 
and  fairly  and  tersely  states  all  the 
material  facts  necessary  to  be  estab- 
lished by  the  plaintiff,  is  not  im- 
proper." Pennsylvania  Co.  v.  McCor- 
mack,  131  Ind.  250. 

If  one  part  of  a  charge  makes  refer- 
ence to  another,  the  jury  will  be  pre- 
sumed to  have  considered  both  parts 
together.  Missouri  Pac.  R.  Co.  v. 
James  (Tex.,  1886),  10  S.  W.  Rep.  332. 
See  Reversible  Error,  xii.,  8,  infra, 

2.  Stanton  v.  French,  91  Cal.  274: 
Mitchell  V,  Illinois,  etc.,  Co.,  85  111. 
566;  Needham  v.  People,  98  111.  275* 
Pettibone  v.  Maclem,  45  Mich.  381. 
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Statements  of  Charge. — The  presumption  is  that  all  the  statements 
made  in  the  charge  are  true,  if  not  rebutted  by  the  record.*  Con- 
sequently, if  instructions  state  facts  to  the  jury  as  established 
which  are  admitted  or  uncontradicted  by  the  evidence,  no  pre- 
sumption of  injury  arises  unless  the  record  discloses  the  contrary.* 

b.  Where  Record  does  not  Contain  all  Instructions. 
— If  the  record  does  not  aflfirmatively  show  that  it  contains 
all  the  instructions  given  by  the  trial  court  to  the  jury,  and  the 
instructions  stated  therein  leave  the  legal  presentation  of  the  case 
incomplete,  it  will  be  presumed  that  additional  instructions  re- 
quired to  cover  the  entire  subject-matter  of  the  case  were  cor- 
rectly given.* 


1.  Stanton  v.  Estey  Mfg.  Co.,  90 
Mich.  12;  Carson  v.  State,  80  Ga.  170; 
Wilson  V.  Atlanta,  etc.,  R.  Co.,  82  Ga. 
386. 

Where  the  court  charged  the  jury 
that  if  they  "  find  for  plaintiff  I  think 
there  is  no  dispute  about  the  amount. 
It  has  been  testified  to,  and  the  figures 
here  given  are  conceded  to  be  correct;" 
it  was  held  that,  as  the  appellant 
did  not  object  below,  this  statement 
in  the  instruction  would  be  presumed 
to  be  true.  The  court  said:  "The 
admissions  and  concessions  of  coun- 
sel are  not  always  made  during  the 
taking  of  testimony.  They  may  be 
made  during  the  argument,  and  in 
such  case  do  not  appear  in  the  record. 
If  recited  in  the  court's  instructions 
to  the  jury,  such  concessions  will  be 
presumed  to  have  been  made,  unless 
the  record  shows  that  immediately,  or 
before  the  jury  has  retired,  the  court's 
attention  has  been  called  to  the  mat- 
ter, and  an  opportunity  given  to  the 
court  to  correct  the  charge  in  that 
respect."  Stanton  v.  Estey  Mfg.  Co., 
90  Mich.  12. 

In  Criminal  Case. — In  a  murder  case, 
the  court  presented  the  theory  of  de- 
fense to  the  jury,  and  it  was  presumed 
on  appeal  correct  although  the  appel- 
lant assigned  it  as  error,  the  record 
not  showing  the  contrary.  Carson  v. 
State,  80  Ga.  170. 

"  No  Contention." — The  court  charged 
the  jury:  "There  is  no  contention  in 
this  case  that  the  defendant  was 
bound  by  any  custom  to  accept  deliv- 
ery of  wood  delivered  along  the 
stations."  It  was  presun  ed  on  ap- 
peal that  the  court  meant  that  there 
■was  no  contention  at  the  trial,  and 
that  this  was  true.  Wilson  v.  Atlanta, 
etc.,  R.  Co.,  82  Ga.  386. 

Statements  in  the  charge  as  to  what 


was  insisted  at  the  trial  will  be  pre- 
sumed on  appeal  to  be  correct  and  to 
refer  to  the  contention  of  the  parties,  as 
such,  and  not  as  witnesses.  Chattahoo- 
chee  Brick  Co.  v.  Sullivan,  86  Ga.  50. 

2.  Wood  V.  Porter,  56  Iowa  161. 

3.  Alabama. — Cobb  v.  Malone,  87 
Ala.  514. 

California. — Richardson  v.  Eureka, 
96  Cal.  443. 

Colorado.  —  Halsey  v.  Darling,  13 
Colo,  i;  Klink  v.  People,  16  Colo.  467. 

Indiana. — Freezes.  De  Puy,  57  Ind. 
188;  Myers  v.  Murphy,  60  Ind.  282; 
Bowen  v.  Pollard,  71  Ind.  177;  Morris 
V.  Stern,  80  Ind.  227;  Princeton  v. 
Gieske,  93  Ind.  102;  Frank  v.  Grimes, 
105  Ind.  346;  Becknell  v.  Becknell,  no 
Ind.  42;  Marshall  v.  Lewark,  117  Ind. 

377. 

Iowa.  —  Huff  V.  Aultman,  69  Iowa 
71;  State   V.  Williamson,  68  Iowa  351. 

Kentuckv.  —  Hunt  v.  Kemper  (Ky., 
1888),  9  S.'W.  Rep.  803. 

Massachusetts. — Linton  v.  Allen,  154 
Mass.  432. 

Michigan. — English  v.  Caldwell,  30 
Mich.  362;  People  v.  Niles,  44  Mich. 
606. 

Missouri. — Whitney  v.  Kansas  City, 
39  Mo.  App.  259;  Wilkerson  v.  Cor- 
rigan  Consol.  St.  R.  Co.,  26  Mo.  App. 
144;  Meade  v.  Weed,  45  Mo.  App.  385. 

Nebraska. —  Malcom  v.  Hanson,  32 
Neb.  52. 

New  Mexico.  —  Lewis  v.  Baca  (N. 
Mex.,  1889),  21  Pac.  Rep.  343. 

New  York. — Crouse  v.  Rowley  (Su- 
preme Ct.),  3  N.  Y.  Supp.  863;  Flan- 
nery  v.  Van  Tassell  (Supreme  Ct.),  9 
N.  Y.  Supp.  871. 

Ohio. — Davis  v.  State,  25  Ohio  St. 
369;  Bean  v.  Green,  33  Ohio  St.  444. 

Texas. — Ross  v.  McGowen,  58  Tex. 
603. 

Wisconsin. — McPhee  v.  McDermott, 
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c.  Burden  on  Appellant. — It  rests  upon  the  appellant,  who 
assigns  as  error  the  refusal  of  the  trial  court  to  charge  a  re- 
quested proposition  of  law,  to  show  conclusively  on  the  record 
either  that  no  instructions  whatever  were  given  embracing  the 
proposition  requested,  or  that  those  actually  given  were  incor- 
rect.* Otherwise  instructions  not  stated  in  the  record  will  be 
presumed  to  have  correctly  covered  the  requests  refused,  where 
the  record  does  not  contain  the  whole  charge.*  And  it  will  be 
presumed  that  further  instructions  were  given  to  correctly  modify 
erroneous  instructions  shown  by  the  record,  if  it  is  very  clear  that 
these  could  have  been  so  corrected  and  the  record  is  incomplete.' 


77  Wis.   33;    Graves  z'.  State,   12  Wis. 

591- 

In  Action  for  Libel. — The  court  below 
in  an  action  for  libel  charged  the  jury 
that  "all  the  allegations  in  the  com- 
plaint and  answer  and  all  the  evidence 
in  the  case  are  directed  to  the  sole  ques- 
tion of  plaintiff's  character,  and  they 
can  have  no  other  purpose."  It  was 
presumed  correct  when  the  record  did 
not  present  all  the  evidence  at  the  trial, 
and  the  evidence  preserved  did  not 
support  the  allegations  of  libel.  Pat- 
chell  V.  Jaqua,  6  Ind.  App.  70. 

As  Applied  to  Several  Counts. — If  there 
is  evidence  sufficient  to  sustain  the 
verdict  on  the  first  count,  but  not  on 
the  second,  it  will  be  presumed  that 
the  judge  instructed  the  jury  that  it 
was  insufficient  to  support  the  cause 
by  action  on  the  second  count.  McPhee 
V.  McDermott,  77  Wis.  33. 

1.  King  V.  State  (Tex.  Crim.  App., 
1893),  21  S.  W.  Rep.  190;  Patchell  v. 
Jaqua,  6  Ind.  App.  70;  Linton  v. 
Allen,  154  Mass.  432. 

When  a  bill  of  exceptions  stated  the 
charge  to  the  jury  commencing,  "The 
judge  charged  the  jury  among  other 
things  as  follows,"  and  failed  to  show 
that  other  instructions  were  not  given 
on  the  matter  to  which  the  refused  re- 
quests related,  the  court  on  appeal 
said:  "Under  these  circumstances  it  is 
to  be  presumed  that  instructions  not 
stated  were  given  upon  the  matter  to 
which  the  requests  relate,  and  that 
they  were  correct."  Linton  v.  Allen, 
154  Mass.  432. 

2.  Klink  v.  People,  16  Colo,  467; 
Ford  V.  Ford,  no  Ind.  89;  Stott  v. 
Smith,  70  Ind.  298;  Lehman  v.  Hawks, 
121  Ind.  541;  Freeze  v.  DePuy,  57 
Ind.  188;  Myers  v.  Murphy,  60  Ind. 
282;  Coryell  v.  Stone,  62  Ind.  307; 
Puett  V.  Beard,  86  Ind.  104;  Clore 
V.  Mclntire,   120  Ind.   262;  Meade  v. 


Weed.  45  Mo.  App.  385;  Linton  v. 
Allen,  154  Mass.  432;  Malcolm  v. 
Hansen,  32  Neb.  52;  Huff  v.  Aultman, 
69  Iowa  71;  Hahn  v.  St.  Clair  Sav., 
etc.,  Co.,  50  111.  526;  Chicago,  etc.,  R. 
Co.  V.  Yando,  127  111.  214;  Stearns  v. 
Johnson,  17  Minn.  142. 

"In  some  way  which  does  not  ap- 
pear, the  instructions  given  by  the 
court  on  the  trial  were  misplaced  or 
lost  and  do  not  appear  in  the  record. 
The  plaintiffs  in  error,  nevertheless, 
claim  that  the  court  erred  in  refusing 
to  give  certain  instructions  set  out  in 
the  record.  For  aught  that  appears 
the  instructions  asked  may  have  been 
given  by  the  court,  and  if  so  it  would 
be  improper  to  repeat  them  to  the 
jury  and  thus  give  them  undue 
weight.  The  invariable  rule  in  this 
court  has  been  in  cases  where  error  is 
assigned  for  the  refusal  to  give  in- 
structions to  require  the  instructions 
given  to  be  set  out  in  the  record  so 
that  it  may  appear  that  the  jury  were 
not  directed  as  to  the  law  on  the 
points  stated."  Malcolm  v.  Hansen, 
32  Neb.  50. 

3.  People  V.  Von,  78  Cal.  i;  Mar- 
shall V.  Lewark,  117  Ind.  377;  Stull  v. 
Howard,  26  Ind.  456;  Abingdon  v. 
Meadows,  28  111.  App.  442:  Cogley  v. 
Cushman,  16  Minn.  397;  Fernbach  v. 
Waterloo,  76  Iowa  598;  Atchison, 
etc.,  R.Co.z'.Howard,49  Fed.  Rep.  206. 

Contra. — If  an  instruction  is  plainly 
erroneous,  judgment  will  be  reversed 
unless  appellee  shows  upon  the  record 
that  other  instructions  were  actually 
given  correcting  the  error.  Cox  v. 
People,  109  111.  457;  Meyer  v.  Temme, 
72  111.  574;  Schmidt  v.  Chicago,  etc., 
R.  Co.,  83  111.  405. 

Withdrawal. — But  it  will  not  be  pre- 
sumed that  an  erroneous  instruction 
was  withdrawn.  Lower  v.  Franks,  115 
Ind.  334. 
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But  the  mere  omission  of  all  the  evidence  and  all  the  charge 
from  the  record  will  not  justify  the  affirmation  of  the  judgment 
if  an  instruction  brought  up  in  the  record  is  so  erroneous  that  it 
must  remain  wrong,  notwithstanding  further  instructions  might 
have  been  given.* 

d.  Presumption  that  the  Instructions  are  Based  on 
THE  Evidence. — It  will  be  presumed  that  the  instructions  given 
were  authorized  by  the  evidence  if  the  record  does  not  present 
its  entire  mass,  and  »f  evidence  could  have  been  given  under  the 
issues  which  would  justify  the  instructions.*     But  they  must  Ije 


When  Held  Defective. — A  "case"  on 
appeal  consisted  only  of  the  fact  of 
conviction  and  the  charge  of  the 
judge.  The  whole  charge  of  the  judge 
related  to  the  defense  of  insanity 
alone.  The  record  did  not  show  what 
the  defense  was.  The  respondent's 
counsel  were  not  present  at  the  argu- 
ment on  appeal.  The  appellate  court 
refused  to  presume  that  such  was  the 
defense,  and  held  the  charge  defective 
or  incomplete.  State  v.  Leonard,  32  S. 
Car.  201. 

1.  Meyer  v.  Tcmme,  72  111.  574; 
Schmidt  v.  Chicago,  etc.,  R.  Co.,  83 
111.  405. 

2.  Alabama. — Morris  v.  State,  25 
Ala.  57;  Doe  v.  Godwin,  30  Ala.  242; 
McElhaney  v.  State,  24  Ala.  71; 
Fourmier  v.  Black,  32  Ala.  41;  Davis 
V.  Baddess  (Ala.,  1892),  10  So.  Rep. 
422;  Casey  v.  Coker  (Ala.,  1892),  11 
So.  Rep.  742;  Hyde  v.  Adams,  80  Ala. 
III. 

California. — California  Cent.  R.  Co. 
V.  Hooper,  76  Cal.  404;  Harris  v. 
Bernhart,  97  Cal.  546;  Carpenter  v. 
Ewing,  76  Cal.  487. 

District  of  Columbia. — U.  S.  v, 
Lowenstein  (D.  C),  21  Wash.  L.  Rep. 
227. 

Florida. — Keith  v.  Spencer,  19  Fla. 
748;  Sammis  v.  Wightman,  31  Fla. 
10. 

Indiana. — Columbus,  etc.,  R.  Co.  v. 
Powell,  40  Ind.  37;  Keating  v.  State, 
44  Ind.  449;  Aurora  F.  Ins.  Co.  v. 
Johnson,  46  Ind.  315;  Higbee  v. 
Moore,  66  Ind.  263;  Elkhart  Mut. 
Aid,  etc.,  Assoc,  v.  Houghton,  103 
Ind.  286;  Baltimore,  etc.,  R.  Co.  v. 
Rowan,  104  Ind.  88;  Joseph  v.  Mather, 
no  Ind.  114;  Weir  Plow  Co.  v. 
Walmsley,  no  Ind.  242;  Silver  v. 
Parr,  115  Ind.  113;  Abrams  v.  Smith, 
8  Blackf.  (Ind.)  95;  Murray  v.  Fry,  6 
Ind.  371;  Ruffing  v.  Tilton,  12  Ind. 
259;  Hilker  v.   Kelley,  130  Ind.   356; 


Walter  v.  Uhl,  3  Ind.  App.  219; 
Patchell  V.  Jaqua,  6  Ind.  App.  70; 
Stockton  V.  Stockton,  73  Ind.  510; 
Cincinnati,  etc.,  R.  Co.  v.  Clifford,  113 
Ind.  460. 

Iowa. — Rice  v.  Des  Moines,  40  Iowa 
638;  State  V.  Hemrick,  62  Iowa  414; 
Wallace  v.  Robb,  37  Iowa  192;  State  v. 
Bradwell,  73  Iowa  765;  Warbasse  v. 
Card,  74  Iowa  306;  McMillan  v.  Bur- 
lington, etc.,  R.  Co.,  46  Iowa  231; 
State  V.  Moore,  77  Iowa  449;  State  v, 
Wyatt,  76  Iowa  328;  Leiber  v.  Chicago, 
etc.,  R.  Co.  (Iowa,  1891),  50  N.  W.  Rep. 
547;  Johnson  v.  Knudtson,  82  Iowa 
762;  Muir  V.  Miller,  72  Iowa  585. 

Kansas.  —  Educational  Assoc,  v. 
Hitchcock,  4  Kan.  36;  Linton  v. 
Housh,  4  Kan.  536;  Pacific  R.  Co.  v. 
Nash,  7  Kan.  280;  Wilson  v.  Fuller,  9 
Kan.  176. 

Maine. — Thomaston  v.  Warren,  28 
Me.  289;  Bryant  v.  Couill  ard,  32  Me. 
520. 

Maryland. — Regester  v.  Medcalf,  71 
Md.  528. 

Massachusetts. — Parker  v.  Kellogg, 
158  Mass.  90. 

Michigan.  —  Cook  v.  Hopper,  23 
Mich.  511;  Greenlee  v.  Lowing,  35 
Mich.  63;  Wicks  v.  Ross,  37  Mich. 
464;  Fowler  v.  Gilbert,  38  Mich.  292; 
Hall  V.  Johnson,  41  Mich.  286;  Cum- 
mins V.  People,  42  Mich.  142;  Brown 
V.  Dunckel,  46  Mich.  29;  Kline  v. 
Kline,  49  Mich.  419;  Kimball  v.  Ma- 
comber,  50  Mich.  362;  Bond  v.  Mc- 
Mahon,  94  Mich.  557. 

Mississippi. — Strickland  v,  Hudson, 
55  Miss.  235;  Kellum  v.  State,  64 
Miss.  226. 

Missouri. — State  v.  Brown,  75  Mo. 
317;  Fink  V.  Regan,  23  Mo.  App.  475; 
Cress  V.  Blodgett,  64  Mo.  449;  State 
V.  Mallon,  75  Mo.  355;  Campbell  v. 
Butler,  32  Mo.  App.  646. 

Montana.  —  Territory  v.  Scott,  7 
Mont.  407. 
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correct  as  statements  of  law  and  applicable  to  some  state  of 
the  case  possible  under  the  pleadings.* 

e.  Refused  Request.— The  same  principle  appHes  to  re- 
jected requests  to  charge  jcontaining  correct  abstract  proposi- 
tions of  law.  They  may  be  presumed  to  have  been  unauthorized 
by  the  evidence.* 


Nebraska. — Willis  v.  State,  27  Neb. 
981;  Birdsall  v.  Carter,  16  Neb.  422. 

North  Carolina. — State  v.  Dicker- 
son,  98  N.  Car.  708. 

Oklahoma. — Fisher  v.  U.  S.,  i  Okla. 
252. 

Pennsylvania.  —  Connell  v.  O'Neil, 
154  Pa.  St.  582. 

Texas. — Morris  v.  State  (Tex.  Crim. 
App.,  1893),  20  S.  W.  Rep.  979;  Jeffer- 
son V.  State  (Tex.  Crim.  App.,  1893), 
22  S.  W.  Rep.  148;  Kutch  v.  State,  32 
Tex.  Crim.  Rep.  184;  International, 
etc.,  R.  Co.  V.  Wolf  (Tex.  Civ.  App., 
1893),  22  S.  W.  Rep.  187. 

Wisconsin.  —  O'Malley  v.  Dorn,  7 
Wis.  236;  Parish  v.  Eager,  15  Wis. 
532;  Kelley  v.  Kelley,  20  Wis.  443; 
Darling  v.  Conklin,  42  Wis.  478;  State 
V.  Babcock,  42  Wis.  138. 

United  States. — Ames  v.  Quimby, 
106  U.  S.  342. 

Beading  to  Jury. — If  the  record  pre- 
serves the  evidence  in  a  condensed 
form,  it  will  not  be  presumed  on  ap- 
.peal  that  the  trial  judge  misread  it  to 
the  jury,  although  his  statement  dif- 
fered from  the  evidence  set  forth  in 
the  record.  Farmers'  Mut.  F.  Ins. 
Co.  V.  Gargett,  42  Mich.  289. 

Pleadings. — If  the  pleadings  are 
omitted  from  the  record,  the  instruc- 
tion will  be  presumed  to  have  been 
authorized  by  them.  Licking  Rolling 
Mill  Co.  V.  Fischer,  88  Ky.  176. 

Indiana. — Under  §  650,  Rev.'  Stat. 
Indiana  (1884),  the  lower  court  must 
certify  that  the  instructions  were  ap- 
plicable to  the  evidence,  and  such  cer- 
tificate raises  a  conclusive  presump- 
tion that  such  was  the  fact,  unless  the 
record  contains  all  the  evidence. 
Gould  V.  O'Neal,  i  Ind.  App.  144; 
Stockton  V.  Stockton,  73  Ind.  510. 

1.  Fishery.  U.  S.,  i  Okla.  252;  War- 
basse  v.  Card,  74  Iowa  306;  McMillan 
V.  BurRngton,  etc.,  R.  Co.,  46  Iowa 
231;  State  V.  Broadwell,  73  Iowa  765; 
Cincinnati,  etc.,  R.  Co.  v.  Clifford,  113 
Ind.    460;  Willis  v.  State,  27    Neb.  98. 

An  instruction  unwarranted  by  any 
possible  state  of  the  proof  is  ground 
for  reversal.  Robards  v.  Wolf,  i  Dana 
(Ky.)  156. 


2.  California. — California  Cent.  R. 
Co.  V.  Hooper,  76  Cal.  404;  Carpenter 
V.  Ewing,  76  Cal.  487. 

District  of  Columbia. — Oliver  v. 
Cameron,  MacA.  &  M.  (D.  C.)237. 

Florida. — Sammis  v.  Wightman,  31 
Fla.  43;  Horn  v.  Gartman,  i  Fla.  73; 
Proctor  V,  Hart,  5  FJa.  465;  Burk  v. 
Clark,  8  Fla.  8;  McKay  v.  Friebele,  8 
Fla.  21;  Miller  v.  Kingsbury,  8  Fla. 
357;  Frisbee  v.  Timanus,  12  Fla.  537; 
Blige  V.  State,  20  Fla.  742;  Livingston 
V.  Cooper,  22  Fla.  292;  Myrick  z/.  Mer- 
ritt,  22  Fla.  335;  Bailey  v.  Clark,  6 
Fla.  516;  Tompkins  z/.Eason,  8  Fla.  14. 

Indiana. — Elkhart  Mut.  Aid,  etc., 
Assoc.  V.  Houghton,  103  Ind.  286; 
Shulse  V.  McWilliams,  104  Ind.  512; 
Baltimore,  etc.,  R.  Co.  v.  Rowan,  104 
Ind.  88;  Johns  v.  State,  104  Ind.  557; 
Joseph  V.  Mather,  no  Ind.  114; 
Unruhz/.  State,  105  Ind.  117;  Blizzard  i'. 
Bross,  56  Ind.  74;  Stout  v.  Turner,  102 
Ind.  418;  State  v.  Beckmo,  8  Blackf. 
(Ind.)  246;  Patchell  v.  Jaqua,  6  Ind. 
App.  70;  Sandford  Tool,  etc.,  Co.  v. 
Mullen,  I  Ind.  App.  204;  Sheeks  v. 
Fillion,  3  Ind.  App.  262;  Silver  z/.  Parr, 
115  Ind.  113;  Ruffing  v.  Tilton,  12 
Ind.  259;  Jefferson,  etc.,  R.  Co.  v.  Cox, 
37  Ind.  325. 

Iowa. — Huff  V.  Aultman,  69  Iowa 
71;  State  V.  Goode,  68  Iowa  593;  State 
V.  Williamson,  68  Iowa  351;  State  v. 
Hunter,  68  Iowa  447;  Holland  v. 
Union  County,  68  Iowa  56;  State  v. 
Brewer,  70  Iowa  384;  State  v.  Moore, 
77  Iowa  449;  State  v.  Wyatt,  76  Iowa 
328;  Warbasse  v.  Card,  74  Iowa  306; 
State  V.  Daniels,  76  Iowa  87. 

Kansas. — Missouri  River,  etc.,  R. 
Co.  V.  Owen,  8  Kan.  409;  St.  Joseph, 
etc.,  R.  Co.  V.  Orr,  8  Kan.  419, 

Maryland. — Regester  v.  Medcalf, 
71  Md.  528. 

Michigan. — Curley  v.  Wyman,  34 
Mich.  353;  Tupper  jy.  Kilduff,  26  Mich. 
394;  Hayes  v.  Homer,  36  Mich.  374. 

Missouri. — Colburn  v.  Brunswick 
Flour  Co.,  49  Mo.  App.  415;  Fink  v. 
Reagen,  22  Mo.  App.  473;  Field  v. 
Crecelius,  20  Mo.  App.  302. 

Montana. — Territory  v.  Scott,  7 
Mont.  407. 
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15.  Findings — a.  In  GENERAL. — The  findings  of  fact  by  the 
trial  court  are  presumptively  correct,  and  if  the  record  on  appeal 
does  not  contain  all  the  evidence  the  appellate  court  will  not  re- 
view them.  It  will  be  presumed  that  sufHcient  evidence  to  sup- 
port the  findings  was  legally  admitted.* 


Nebraska. — Willis  v.  State,  27  Neb. 
98. 

North  Carolina. — State  v.  Dicker- 
son,  g8  N.  Car.  708. 

West  Virginia. — Kinsley  v.  Monon- 
galia County  Ct.,  31  W.  Va.  464. 

Beqnest  to  Charge.  — I  f  proper  charges 
are  requested,  and  the  record  does 
not  show  that  they  were  refused,  they 
will  be  presumed  to  have  been  given. 
Donnell  v.  Jones,  17  Ala.  689. 

And  where  the  proper  charges 
are  shown  correct  by  the  record,  they 
will  be  presumed  included  in  others 
given,  where  the  charge  given  is  not 
in  the  record.  Meade  z^.  Weed,  45  Mo. 
App.  385;  Reinhold  v.  State,  130  Ind. 
467;  Garrett  v.  State,  109  Ind.  527; 
Fitzgerald  v.  Jerolaman,  10  Ind.  338; 
Myers  v.  Murphy,  60  Ind.  282;  Stott 
V.  Smith,  70  Ind.  298. 

Bill  of  Exceptions. — Where  the  only 
instructions  contained  in  the  bill  of 
exceptions  were  given  by  the  court  of 
its  own  motion,  and  the  bill  recites 
that  they  were  "  all  the  law  so  given," 
it  will  not  be  presumed  that  the  court 
did  not  give  other  instructions  at  the 
request  of  parties.  People  v.  Marks, 
72  Cal.  46. 

1.  Alabama. — Rickettsz/.  Birmingham 
St.  R.  Co.,  85  Ala.  600. 

Arkansas. — Ruble  v.  Helm,  57  Ark. 

304- 

California. — Doll  v.  Anderson,  27 
Cal.  250;  Bunting  v.  Brideman,  i  Cal. 
182;  Himmelman  v.  Henry  (Cal.,  1889), 
21  Pac.  Rep.  731;  Janes  v.  De  Azevedo 
(Cal.,  1892),  30  Pac.  Rep.  1104;  Silvarer 
V.  Hansen,  77  Cal.  579. 

Colorado. — York  v.  Fortenbury,  15 
Colo.  129;  Galloway  v.  Carlisle,  15 
Colo.  244;  Kester  v.  Jewell,  15  Colo. 
220  ;  Behymer  v.  Nordloh,  12  Colo. 
352. 

Connecticut.  —  Judd  v.  Weber,  55 
Conn.  267. 

Illinois. — Brown  v.  Miner,  128  111. 
148;  Hannas  v.  Hannas,  no  111.  53; 
Groenendyke  v.  Coffeen,  109  111.  334; 
Sheen  v.  Hogan,  86  111.  16;  Davis  v. 
American,  etc..  Christian  Union,  100 
111.  313;  Morgan  v.  Corlies,  81  111.  72; 
Mcintosh    V.    Saunders,   68    111.    128; 


Rhoades  v.  Rhoades,  88  111.  139 ; 
Walker  v.  Carey,  53  111.  470;  Allen  v. 
LeMoyne,  102  111.  25;  Mauckz/.  Mauck, 
54  111-  281;  Walker  v.  Abt,  83  111.  226; 
Corbus  V.  Teed,  69  111.  205;  Brown  v. 
Lehigh,  etc..  Coal  Co.,  40  111.  App. 
602;  James  v.  Dexter,  113  111.  656; 
Kohlsaat  v.  Crate,  144  111.  14;  Michi- 
gan City  First  Nat.  Bank  v.  Haskell, 
23  111.  App.  616;  Keating  v.  Stebbins, 
22  111.  App.  564;  Rohrheimer  v.  Eagle, 
30  111.  App.  498  ;  School  Trustees  v. 
Stoltz,  26  111.  App.  389;  Wabash,  etc., 
R.  Co.  V.  Peterson,  115  111.  597. 

Indiana. — Black  v.  Daggy,  13  Ind. 
383;  Desher  v.  Parks,  13  Ind.  394. 

Iowa. — Frederick  v.  Mitchell,  i  Iowa 
100;  Lyster  z*.  Lyster,  i  Iowa  130;  Holt 
V.  Smith,  9  Iowa  373;  Whitney  z/.  Olm- 
stead,  5  Iowa  373  ;  Vredenburgh  v. 
Snyder,  6  Iowa  39;  Woodbridge  v. 
Austin,  81  Iowa  671. 

Kansas.  —  Briggs  v.  Latham,  36 
Kan.  205;  Foster  v.  Voigtlander,  36 
Kan.  572. 

Kentucky. — Abert  v.  Lape  (Ky., 
1891),  15  S.  W.  Rep.  134;  Brandies  v. 
Stewart,  i  Mete.  (Ky.)  395;  Harvey  v. 
Payne,  2  Mete.  (Ky.)  451. 

Louisiana. — Harrison    v.   Creditors, 

43  La.  Ann.  91. 

Michigan. — People  v.  Cline.  44  Mich. 
290. 

Minnesota. — Olson  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  479;  Deiber  v.  Loehr, 

44  Minn.  451;  Butler  v.  Winona  Mill 
Co.,  28  Minn.  205. 

Missouri. — Christ  v.  Missouri  Pac.  R. 
Co.,  36  Mo.  App.  663;  Claflin  v.  Syl- 
vester, 99  Mo.   276;  Sebree  v.  Patter- 
son,   92   Mo.    451;    Joseph    Schnaider 
Brewing  Co.  v.  Niederweiser,  28   Mo 
App.  233;  Lee  v.  Dunn,  29  Mo.  App 
467;  Newman  v.  Newman,  29  Mo.  App 
649;  Matson  v.  Frazer,  48  Mo.App.  302 

Montana. — Bass  v.  Buker,  6  Mont 
443;  Beck  V.  Beck,  6  Mont.  318;  Mc- 
Millan V.  Carter,  6  Mont.  220;  Mason 
V.  Germaine,  i  Mont.  263;  Ming  v. 
Truett,  I  Mont.  322;  Morse  v.  Swan, 
2  Mont.  306;  Fabian  v.  Collins,  3 
Mont.  229;  Clark  v.  Baker,  6  Mont. 
153;  Alder  Gulch  Consol.  Min.  Co.  v. 
Hayes,  6  Mont.  31. 
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Illinois. — Where  the  judgment  of  the  trial  court  is  affirmed  by 
the  Illinois  Appellate  Court  it  will  be  presumed  on  appeal  to  the 
Supreme  Court,  in  the  absence  of  any  evidence  to  the  contrary, 
that  the  facts  were  all  duly  considered  and  found  sufficient  to 
support  the  judgment.* 

Presumption. — Where  there  is  no  statement  of  facts  the  correct- 
ness of  the  conclusions  of  fact  cannot  be  questioned  except  in  so 
far  as  they  contain  contradictions.* 


Nebraska. — Herbison  v.  Taylor,  29 
Neb.  217;  Bell  v.  White  Lake  Lumber 
Co.,  21  Neb.  525. 

Nevada. — Gammans  v.  Roussell,  14 
Nev.  171;  Sherwood  v.  Sissa,  5  Nev. 
349;  Howard  v.  Winters,  3  Nev.  539; 
White  Pine  County  v.  Herrick,  19 
Nev.  311;  Mandlebaum  v.  Liebes,  17 
Nev.  131  ;  Terry  v.  Berry,  13  Nev. 
514;  Greeley  v.  Holland,  14  Nev.  320; 
Bowker  v.  Goodwin,  7  Nev.  135;  Libby 
V.  Dalton,  9  Nev.  23;  Lonkey  z/. Wells, 
16  Nev.  271;  McLeod  v.  Lee,  17  Nev. 
103;  Caples  V.  Central  Pac.  R.  Co.,  6 
Nev.  265;  In  re  Winkleman,  9  Nev. 
303;  Dilley  v.  Sherman,  2  Nev.  67; 
Champion  v.  Sessions,  2  Nev.  271; 
Carpenter  v.  Johnson,  i  Nev.  331. 

New  York. — Palm  v.  New  York,  etc., 
R.  Co.  (Super.  Ct.),  42  N.  Y.  St.  Rep. 
219;  Porter  v.  Smith,  107  N.  Y.  531; 
Levi  V.  Newhall  (Super.  Ct.),  9  N.  Y. 
Supp.  423;  Star  Printing  Co.  v.  An- 
drews (Super.  Ct.),  9  N.  Y.  Supp.  731; 
Harkness  v.  New  York  El.  R.  Co.,  55 
N.  Y.  Super.  Ct.  532;  Niebuhr  v. 
Schreyer,  135  N.  Y.  614;  Davis  Sew- 
ing Mach.  Co.  V.  Best,  50  Hun  (N.  Y.) 
76;  Simonson  z/  .Krollpfeiffer  (Supreme 
Ct.),  6  N.  Y.  Supp.  115;  Champlain 
First  Nat.  Bank  v.  Wood,  45  Hun  (N. 
Y.)  411;  Brown  v.  Wakeman  (C.  PI.), 
18  N.  Y.  Supp.  363;  Aldridge  v.  Ald- 
ridge,  120  N.  Y.  614;  Gardner  v.  Pat- 
ten (C.  PI.),  15  N.  Y.  Supp.  324;  John- 
son V.  Snell,  58  Hun  (N.  Y. )  606;  Dunn 
V.  Hunt  (Supreme  Ct.),  10  N.  Y.  Supp. 
412;  Heroy  v.  Kerr,  21  How.  Pr.  (N. 
Y.  Super.  Ct.)  409;  Lee  Bank  v.  Sat- 
terlee,  17  Abb.  Pr.  (N.  Y.  Super.  Ct.) 
6;  Viele  v.  Troy,  etc.,  R.  Co.,  20  N. 
Y.  184;  Mahoney  v.  Prendergast,  58 
Hun  (N.  Y.)  611;  Doyle  v.  Trinity 
Church  (Supreme  Ct.),  15  N.  Y.  Supp. 
626;  Murray  v.  Fox,  104  N.  Y.  382. 

North  Carolina. — Green  v.  Jones, 
78  N.  Car.  265;  Paschall  v.  Bullock,  80 
N.  Car.  8;  Morrison  v.  Baker,  81  N. 
Car.  76;  Battle  v.  Mayo,  102  N.  Car. 

413- 

Ohio. — Sealing  v.  Lawrence,  27  Ohio 


St.  441;  Cincinnati  Hotel  Co.  v.  Cen- 
tral Trust,  etc.,  Co.,  25  Ohio  L.  J.  375; 
Kitchen  v.  Londenback,  25  Ohio  L.  J. 
142. 

Pennsylvania. — McHenry  v.  Burnett, 
I  Phila.  (Pa.)  297. 

Tennessee,  —  Stanly  v.  Crippen,  i 
Head  (Tenn.)  115. 

Washington. — Rathbun  v.  Thurston 
County,  2  Wash.  564. 

Wisconsin. — Punch  v.  Williams,  34 
Wis.  268;  Kolloch  V.  Stevens  Point, 
37  Wis.  348;  Sherman  v.  Madison 
Mut.  Ins.  Co.,  39  Wis.  104;  Dunbar  v. 
Bittle,  7  Wis.  143;  Smith  v.  Lavin,  8 
Wis.  265;  Davidson  v.  Davidson,  10 
Wis.  86;  Remington  v.  Willard,  15 
Wis.  583;  Demier  v.  Durand,  15  Wis. 
580;  Ripon  V.  Joint  School  Dist.,  17 
Wis.  83;  Heald  v.  Wells,  7  Wis.  149; 
Canfield  v.  Bayfield  County,  74  Wis. 
60;  Lee  V.  Campbell,  77  Wis.  340;  Reed 
V.  Leups,  38  Wis.  352;  Morrow  v. 
Lander,  77  Wis.  77. 

United  States. — St.  Louis,  etc.,  R. 
Co.  V.  Stark,  55  Fed.  Rep.  758;  St. 
Louis,  etc.,  R.  Co.  v.  Graham,  56  Fed. 
Rep.  258. 

Weight  of  Finding^. — Where  a  cause 
is  tried  by  a  court  without  a  jury,  the 
same  presumptions  attach  to  its  find- 
ings as  would  have  attached  to  the 
verdict  of  a  jury.  Claybaugh  v.  Hen- 
nessy,  21  111.  App.  124. 

1.  Pennsylvania  Co.  v.  Backes,  133 
III.  255. 

No  Bill  of  Exceptions. — When  there 
is  no  bill  of  exceptions  in  the  record, 
the  appellate  court  will  presume  that 
there  was  evidence  to  sustain  all  the 
findings  of  facts  and  to  disprove  all 
inconsistent  inferences.  Morrow  v. 
Lander,  77  Wis.  77. 

2.  Snowden  v.  Rush,  76  Tex.  197. 
Where   a    decree    recites    that    the 

cause  came  on  for  final  hearing  and 
that  the  court  below  found  certain  facts 
which  are  sufficient  to  support  the  de- 
cree, it  will  be  presumed  on  appeal 
that  the  court's  findings  were  based  on 
evidence   introduced  at   the    hearing. 
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h.  Special  Findings. — Where  special  findings  are  requested 
and  refused,  it  will  be  presumed,  if  the  testimony  is  not  embraced 
in  the  record,  that  the  evidence  was  insufBcient.*  And  material 
findings  based  upon  issues  not  included  in  the  pleadings  will  be 
sustained,  upon  the  presumption  that  the  parties  litigated  such 
issues  by  consent,  where  the  record  contains  no  "  case  "  or  bill  of 
exceptions.* 


Atkinson  v.  Chicago  Tire,  etc., 
Works  (111.,  1891),  27  N.  E.  Rep. 
919. 

No  Findings  Bequested. — Where  on 
appeal  from  an  order  setting  aside  a 
judgment  it  does  not  appear  that  the 
appellant  asked  for  findings  of  fact,  it 
will  be  presumed  that  his  objection  is 
on  the  ground  that,  taking  as  true  that 
view  of  the  testimony  most  favorable 
to  appellee,  he  cannot  be  entitled  to 
the  relief  asked.  Holden  v.  Purefoy, 
108  N.  Car.  163. 

Foreclosnre  of  Lien. — In  an  action  to 
foreclose  a  mechanic's  lien,  no  answer 
was  filed  nor  issue  tried.  It  was  pre- 
sumed that  the  trial  court  heard  evi- 
dence sufficient  to  justify  its  judgment, 
where  it  made  no  findings  of  fact  and 
stated  no  conclusions  of  law.  Cole  v. 
Custer  County  Agricultural,  etc.. 
Stock  Assoc.  (S.  Dak.,  1892),  52  N. 
W.  Rep.  1086. 

Award  of  Damages. — When  a  judge 
expressly  found  as  a  matter  of  law 
that  certain  elements  should  not  be 
considered  in  awarding  damages,  it 
cannot  be  presumed  that  he  included 
them  in  the  judgment  rendered.  John- 
son V.  New  York  El.  R.  Co.  (Supreme 
Ct.).  43  N.  Y.  St.  Rep.  816. 

Burden  on  Appellant. — As  the  find- 
ings of  the  trial  court  are  presumably 
correct,  the  appellant  must  show  affirm- 
atively that  the  facts  stated  required 
different  findings.  Moyes  v.  Griffith, 
35  Cal.  556. 

Beversal.  —  If  the"  express  findings 
are  totally  inconsistent  with  the  judg- 
ment it  will  be  reversed.  Thompson 
V.  O'Neil,  41  Cal.  683. 

Evidence  not  Clearly  Transcribed. — 
Where  evidence  was  voluminous  and 
not  clearly  transcribed,  the  appellate 
court  refused  to  consider  it,  and  pre- 
sumed that  the  findings  were  correct. 
Snell  V.  De  Land,  36  111.  App.  638. 

Signing  Findings. — It  will  be  pre- 
sumed that  specific  findings  were 
signed  by  the  jury,  the  record  not 
showing  the  contrary.  Douglas  v. 
Baker,  79  Tex.  499. 


Service  of  Process. — A  finding  that 
defendant  was  properly  served  with 
process  is  presumed  true,  if  the  record 
does  not  show  to  the  contrary.  Kent 
V.  Coguilland,  67  Iowa  500;  Turner  z/. 
Hale,  8  Kan.  38;  Baker  v.  Windham. 
25  Conn.  597.     ?iC.&  Jurisdiction,  supra. 

In  Tax  Case. — The  court  below  found 
as  a  fact  that  the  delinquent  tax-list 
presented  by  plaintiff  contained  330 
separate  descriptions  of  real  estate, 
but  the  delinquent  tax-list  so  pub- 
lished was  not  made  part  of  the 
record.  It  was  held  that  it  presump- 
tively supported  the  finding  of  the 
court  below.  Rathbun  v.  Thurston 
County,  2  Wash.  564. 

As  to  Mortgage. — It  was  presumed 
on  appeal  that  a  mortgage  and  note 
were  introduced  in  evidence  to  support 
a  finding  of  the  trial  court  upon  which 
a  judgment  by  default  was  entered, 
where  the  record  did  not  show  that 
they  were  not  introduced.  Henry  v. 
Evans,  58  Iowa  560;  Reed  v.  State,  16 
Fla.  564. 

Eeview  of  an  Exception. — On  excep- 
tion to  a  finding  of  the  trial  court  as 
contrary  to  law  it  will  be  presumed  that 
the  court  found  all  the  facts  which  the 
evidence  in  favor  of  the  finding  would 
have  authorized,  without  reference  to 
the  court's  evidence.  Fortman  v. 
Goepper,  14  Ohio  St.  562. 

Quashing  a  Writ. — In  Vermont,  where 
a  motion  to  quash  a  writ  must  be  based 
upon  defects  apparent  on  the  face  of 
the  papers,  and  that  which  requires 
proof  aliunde  must  be  presented  by 
plea  in  abatement,  a  ruling  of  the  trial 
court  quashing  a  writ  upon  the  ground 
of  certain  facts  found  outside  the 
papers  and  stated  in  the  bill  of  excep- 
tions will  be  sustained  if  there  is  noth- 
ing to  rebut  the  presumption  in  the 
record  that  the  facts  were  admitted  on 
agreement  of  the  parties.  Reynolds 
V.  Conway,  61  Vt.  313. 

1.  State  V.  Dillon,  125  Ind.  60. 

2.  Deiber  v.  Loehr,  44  Minn.  451; 
Salisbury  v.  Bartleson,  39  Minn.  365; 
Baker   v.    Byerly,  40   Minn.   489;   St. . 
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c.  Where  no  Findings  are  Made — in  General. — The  pre- 
sumption is  that  all  the  facts  were  found  in  favor  of  the  party  for 
whom  judgment  was  rendered  ;  *  and  where  no  express  findings 
are  made  and  the  evidence  is  omitted  from  the  record,  such  find- 
ings will  be  presumed  as  are  sufficient  to  support  the  judgment.* 

By  Referee. — The  same  rule  applies  where  the  record  shows  no 
express  findings  by  a  referee  and  no  requests  to  find  offered  by 
the  appellant.* 

Fresumption  when  Becord  Contains  Evidence  —  Omission  of  Findings. — So 
where  the  record  contains  the  evidence  but  omits  the  findings, 
or  the  findings  which  it  presents  are  insufficient  to  support  the 
judgment  rendered,  it  will  be  inferred  that  all  findings  implied  by 
the  judgment  were  made  by  the  trial  court  or  referee,  if  the  evi- 
dence tends  to  support  them.*  But  in  New  York  the  Court  of 
Appeals  will  not  make  the  presumption  that  findings  not  con- 
tained in  the  record  were  made  on  evidence  which  is  not  brought 


Paul,  etc.,  R.  Co.  v.  Bradbury,  42 
Minn.  222;  Clark  v.  Austin,  38  Minn. 
487;  Wyvell  V.  Jones,  37  Minn.  68; 
Ahlberg  v.  Swedish  American  Bank, 
51  Minn.  162. 

1.  Smith  V.  Cushing,  41  Cal.  97  ; 
Smith  V.  Penny,  44  Cal.  161;  Figg  v. 
Mayo,  39  Cal.  262 ;  Lovell  v.  Frost, 
44  Cal.  471;  Hixon  v.  Brodie,  45  Cal. 
275;  Servanti  v.  Lusk,  43  Cal.  238; 
Oakland  v.  Whipple,  39  Cal.  112  ; 
Clark  V.  Willett,  35  Cal.  534;  Stein- 
back  V.  Krone,  36  Cal.  303;  Lick  v. 
Diaz,  37  Cal.  437;  King  v.  Wellman,  38 
Cal.  595;  Gregory  v.  Nelson,  41  Cal. 
278;  Tubbs  V.  Ghirardelli,  45  Cal.  231; 
Kusel  V.  Sharkey,  46  Cal.  3;  Shelby  v. 
Houston,  38  Cal.  410;  Brown  v.  John- 
son, 45  Cal.  76. 

2.  Welland  v.  Williams,  21  Nev.  230; 
More  V.  Lott,  13  Nev.  377;  Jones  v. 
Adams,  19  Nev.  78;  Rosina  v.  Trow- 
bridge, 20  Nev.  117;  Harriman  v. 
School  Dist.  No.  12,  35  Vt.  313;  Seward 
V.  Heflin,  20  Vt.  144;  Brady  v.  Burke, 
90  Cal.  I. 

It  will  not  be  presumed  that  evi- 
dence was  offered  in  support  of  issues 
upon  which  no  findings  were  made,  in 
order  to  reverse  the  judgment  ren- 
dered. Winslow  V.  Gohrauser,  88 
Cal.  450. 

Want  of  Finding. — The  appellate 
court  will  not  reverse  for  want  of  a 
finding  on  an  issue  where  the  record 
does  not  affirmatively  show  that  evi- 
dence was  introduced  having  relation 
thereto.  Rogers  v.  Duff,  97  Cal.  66; 
Wise  V.  Burton,  73  Cal.  174;  Himmel- 
man  v.  Henry,  84  Cal.  104;  Winslow  v. 
Gohransen,  88  Cal.  450. 


Presumption  as  to  Tendered  Issues. — So 
where  a  judgment  for  plaintiffs  is  ren- 
dered upon  general  or  special  findings 
for  them,  without,  however,  contain- 
ing any  reference  to,  or  express  find- 
ings upon,  issues  tendered  by  the  an- 
swer in  bar  of  the  action,  it  will  be 
presumed  that  all  the  tendered  issues 
were  found  against  the  defendant. 
Steinback  v.  Krone,  36  Cal.  303. 

3.  Sinclair  v.  Tallmadge,  35  Barb. 
(N.  Y.)  602;  Whitaker  v.  Chapman,  3 
Lans.  (N.  Y.)  155;  New  York  Car  Oil 
Co.  V.  Richmond,  6  Bosw.  (N.  Y.) 
213;  McKeon  v.  See,  4  Robt.  (N.  Y.) 
449. 

4.  California. — Brady  v.  Burke,  90 
Cal.  i;  Thompson  v.  O'Neil,  41  Cal. 
683 ;  Lovell  v.  Frost,  44  Cal.  471 ;  Hixon 
V.  Brodie,  45  Cal.  275;  Servanti  v. 
Lusk.  43  Cal.  238;  Smith  v.  Penny,  44 
Cal.  161. 

Montana.  —  Sperling  v.  Calfee,  7 
Mont.  514;   Ingalls  v.  Austin,  8  Mont. 

333- 

Nevada. — Welland  v.  Williams,  21 
Nev.  230. 

New  York. — Daly  v.  Wise,  132  N. 
Y.  306;  Smith  V.  Coe,  29  N.  Y.  666; 
Viele  V.  Troy,  etc.,  R.  Co.,  20  N.  Y. 
189. 

Ohio. — Fortman  v.  Goepper,  14  Ohio 
St.  562. 

Vermont. — Harriman  v.  School  Dist. 
No.  12,  35  Vt.  313;  Seward  v.  Heflin, 
20  Vt.  144. 

Where  all  the  evidence  is  contained 
in  the  record,  all  the  facts  inferable 
must  be  logically  deducible  from  the 
facts  found.  Emmal  v.  Webb,  36  Cal. 
197. 
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up.     The  appellee  must  lay  a  foundation  for  the  presumption  by 
expressly  including  in  the  record  evidence  tending  to  support  it.* 

the  evidence  justified;  but  in  the  latter 
case  the  rule  contended  for  on  behalf 
of  the  plaintiff  would  require  the  court 
to  presume  not  only  the  evidence,  but 
the  findings  of  facts  based  upon  it. 
For  this  there  is  no  reason.  The  party 
succeeding  upon  a  trial  before  a  judge 
or  referee  must  see  to  it  that  he  has 


1.  Rochester  Lantern  Co.  v.  Stiles, 
etc.,  Press  Co.,  135  N.  Y.  209;  Rossi  v. 
MacKellar  (C.  PI.),  13  N.  Y.  Supp. 
827. 

Rochester  Lantern  Co.  v.  Stiles,  etc.. 
Press  Co.,  135  N.  Y.  209,  explains  the 
cases  on  this  subject,  and  declares 
the  rule  as  follows:  "  The  defendant 
brings  this  appeal  without  having 
made  a  case  sustaining  any  of  the  evi- 
dence, and  relies  solely  upon  excep- 
tions contained  in  or  annexed  to  the 
judgment-roll,  as  provided  in  sections 
994  and  997  of  the  code.  We  do  not 
know  what  the  evidence  upon  the  trial 
was,  except  as  we  are  informed  by  the 
findings  of  facts.  The  defendant  does 
not  complain  of  the  findings  of  facts 
made  by  the  referee,  but  it  finds  fault 
with  his  rulings  upon  matters  of  law; 
and  the  sole  question  before  us  is 
whether  the  rulings  are  justified  by 
the  facts  found;  in  other  words.  Do 
the  facts  found  justify  the  judgment  ? 
The  learned  counsel  for  the  plaintiff, 
however,  contends  that  if  the  findings 
of  facts  contained  in  the  record  are  in- 
sufficient to  uphold  the  judgment,  then 
we  may  assume  that  there  was  evi- 
dence upon  the  trial  sufficient  to  jus- 
tify other  findings  of  facts  which  would 
support  the  conclusions  of  law.  Such, 
undoubtedly,  is  the  rule  when,  upon 
appeal,  a  case  has  been  made  contain- 
ing the  evidence.  Then  the  appellate 
court  may  look  beyond  the  findings  of 
facts  into  the  evidence,  and  see  if  there 
is  any  evidence  to  support  the  conclu- 
sions of  law;  and  it  may  aflSrm  the 
judgment  even  if  the  findings  of  facts 
actually  made  do  not  support  it,  if  it 
finds  sufficient  evidence  to  justify  it. 
But  there  is  no  foundation  for  the  rule 
when  the  appeal  is  upon  the  judgment- 
roll  alone,  and  the  evidence  is  not  be- 
fore the  court.  Then  the  appellate 
court  can  know  nothing  about  the  evi; 
dence  except  as  it  is  embodied  in  the 
findings  of  facts;  it  cannot  know  that 
there  was  any  other  evidence,  and 
there  is  no  room  or  ground  for  pre- 
suming that  there  was  any.  In  the 
former  case  there  is  no  presumption 
that  there  was  any  other  evidence 
than  that  contained  in  the  record. 
But  finding  the  evidence  there  the 
court  may  presume,  for  the  purpose 
of  upholding  the  judgment,  that  the 
judge  or  referee  found  the  facts  which 


findings  of  facts  suflScient  to  uphold  his 
judgment;  and  if  he  does  not,  he  is 
exposed  to  the  peril  of  a  reversal  of 
his  judgment  by  an  appeal  based 
solely  upon  the  exceptions  of  the  de- 
feated party  to  the  conclusions  of  law. 
If  the  rule  contended  for  by  the  plain- 
tiff be  sustained,  then  very  rarely,  if 
ever,  would  it  be  safe  for  a  party  to 
appeal  without  a  case,  as  it  would 
nearly  always  be  possible  to  presume 
facts  were  proved,  although  not  actu- 
ally found,  which  would  support  the 
judgment.  The  law  upon  this  matter 
of  practice,  by  some  inadvertence,  has 
fallen  into  some  confusion  and  con- 
flict, and  it  is  time  that  the  practice 
should  be  finally  settled." 

Explaining,  Limiting,  and  in  part 
Overruling. — Chubbuck  v.  Vernam,  42 
N.  Y.  432;  Stoddard  v.  Whiting,  46  N. 
Y.  627;  Kellogg  V.  Thompson,  66  N. 
Y.  88;  Murray  v.  Marshall,  94  N.  Y. 
617;  Gardiner  v.  Schwab,  no  N.  Y. 
650. 

On  Conflicting  Evidence. — Where  the 
evidence  is  conflicting  and  the  trial 
court  has  not  been  requested  to  deter- 
mine a  fact  either  way,  "the  Court  of 
Appeals  will  not  presume  that  it  exists 
to  support  the  judgment."  HoUister 
V.  Mott,  132  N.  Y.  18. 

Where  the  Rule  not  Applicable. — 
The  rule  stated  in  Oberlander  v. 
Spein,  45  N.  Y.  179,  that  a  finding  can 
be  implied  only  when  it  would  be  jus- 
tified by  the  evidence  appearing  in 
the  case,  is  not  applicable  to  a  case 
where  none  of  the  evidence  appears. 
In  such  cases  the  rule  necessarily 
requires  the  presumption  that  the 
evidence  was  sufficient;  but  this  can 
scarcely  be  regarded  as  a  defective 
finding.  Phillip  v.  Gallant,  62  N.  Y. 
256. 

Case  on  Appeal— A^^7t/  York. — Under 
Code  Civ.  Pro.  N.  Y.  §  993,  a  find- 
ing of  fact  by  a  court  or  referee  with- 
out evidence  to  support  it  is  a  ruling 
on  a  question  of  law.  An  exception 
appearing    in    the   proposed   case    is 
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d.  General  Finding. — A  general  finding  is  presumed  to 
imply  findings  on  all  facts  necessary  to  sustain  it.* 

Special  Finding. — But  if  a  special  finding  has  been  expressly 
made,  it  cannot  be  presumed  that  a  material  fact  omitted  from  it 
has  been  found,  but  not  expressed  therein.* 

e.  Waiver. — Where  the  record  contains  no  findings  it  will  be 
presumed  that  they  were  waived,  if  nothing  to  the  contrary  ap- 
pears.' When  such  waiver  of  findings  is  not  shown  by  the  rec- 
ord they  will  be  conclusively  presumed  waived.'*  Doubtful  or 
defective  findings  of  fact  not  excepted  to  will  be  presumed  to 
have  been  against  the  losing  party.* 


notice  to  the  respondent  of  an  inten- 
tion to  raise  the  question  of  error  in 
the  ruling  excepted  to,  and  puts  upon 
him  the  responsibility  of  adding  by 
amendment  all  needed  proof.  No 
statement  that  the  case  contains  all 
the  evidence  is  needed,  and  the  appel- 
late court  will  presume  that  all  the 
evidence  bearing  on  the  ruling  ex- 
cepted to  has  been  added.  Halpin  v. 
Phoenix  Ins.  Co.,  ii8  N.  Y.  171;  Per- 
kins V.  Hill,  56  N.  Y.  87,  overruling 
Cox  V.  James,  45  N.  Y.  557;  Brayton 
V.  Sherman,  119  N.  Y.  623. 

1.  Elerick  v.  Braden,  38  Kan.  83; 
Bunnel  v.  Stockton,  83Cal,  319;  Ervin 
V.  Collier,  3  Mont.  189. 

It  is  prejudicial  error  to  make  a 
general  finding  when  a  special  finding 
was  regularly  requested.  Ross  v. 
Miner,  64  Mich.  204. 

A  general  finding  on  several  issues 
was  presumed  to  include  a  finding  on 
an  issue  to  which  a  demurrer  had 
been  filed,  but  upon  which  no  ruling 
by  the  record  appeared  to  have  been 
made.  Kilgore  v.  Emmitt,  33  Ohio 
St.  410. 

Thus  from  a  finding,  "that  the 
equities  of  the  cause  are  with  the 
plaintiff,"  a  finding  of  all  material  facts 
for  the  plaintiff  is  presumed.  Ervin 
V.  Collier,  3  Mont.  189. 

Where  there  is  no  Issue  Tendered  in 
the  pleadings  upon  a  material  mat- 
ter the  court  or  jury  will  not  be  pre- 
sumed to  have  found  on  such  matter. 
Gifford  V.  Carvill,  29  Cal.  590. 

2.  Citizens'  Bank  v.  Bolen,  121  Ind. 
301. 

Indiana. — Where  the  record  contains 
special  findings  they  will  be  presumed 
to  have  been  made,  as  Rev.  Stat.  Ind. 
l88i,  §  546,  requires,  at  the  request 
of  a  party.  Shoner  v.  Pennsylvania 
Co.,  130  Ind.  170. 

3.  Lee  Chuck  v.  Quan  Wo  Chong, 
91  Cal.  592. 


Consequently  where  the  complaint 
states  a  cause  of  action  and  the  judg- 
ment grants  no  relief  in  excess  of  its 
demand,  judgment  will  be  affirmed. 
Lee  Chuck  v.  Quan  Wo  Chong,  91 
Cal.  592. 

4.  Garr  v.  Spalding ^N.  Dak.,  1892), 
51  N.  W.  Rep.  867. 

Written  Findings. — So  if  written 
findings  are  necessary  and  the  record 
does  not  include  them  they  may  be 
presumed  to  have  been  waived,  if  the 
record  does  not  rebut  the  presump- 
tion. Campbell  v.  Coburn,  77  Cal. 
36;  Mulcahy  v.  Glazier,  51  Cal.  626; 
Reynolds  v.  Brumagim,  54  Cal.  254; 
Glenn  v.  Arnold,  56  Cal.  631:  Gordon 
V.  Donahue,  79  Cal.  501.  But  there 
is  no  general  presumption  that  a  find- 
ing is  waived  because  not  contained 
in  the  record.  Bard  v,  Kleeb,  i 
Wash.  370. 

And  there  is  no  such  presumption 
when  the  record  does  contain  written 
findings,  and  no  finding  on  a  material 
issue  has  been  made.  Ball  v.  Kehl, 
95  Cal.  606. 

5.  Carpenter  v.  Small,  35  Cal.  346; 
Clark  V.  Willett,  35  Cal.  534. 

Where  no  Special  Finding  Bequested. — 
Where  the  trial  is  by  the  court  and  no 
special  finding  of  the  facts  is  re- 
quested, and  a  general  finding  only  is 
made,  it  will  be  presumed  on  appeal 
that  all  facts  were  found  against  the 
appellant.  Sheldon  v.  Atkinson,  38 
Kan.  14;  Sangamon  Coal  Min.  Co.  v. 
Wiggerhaus,  122  111.  279;  Myers  v. 
Tibbals,  72  Cal.  278. 

Where  Keferee's  Findings  Inconsist- 
ent.— In  New  York  the  findings  most 
favorable  to  appellant  are  presumed 
correct.  Kelly  v.  Leggett,  122  N.  Y. 
633;  Redfield  v.  Redfield,  no  N.  Y. 
671;  Bennett  v.  Bates.  94  N.  Y.  354; 
Bonnell  v.  Griswold,  89  N.  Y.  122; 
Schwinger  v.  Raymond,  83  N.  Y.  192; 
Wahl  V.  Barnum,  116  N.  Y.  87;    Trad- 
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/.  Conclusions  of  Law. — Where  the  evidence  is  omitted 
from  the  record,  it  is  conclusively  presumed  on  appeal  to  justify 
the  conclusion  of  law.* 

Assumption  as  to  Facts. — The  appellate  court  may  in  some  instances 
assume  the  existence  of  a  fact  to  support  the  judgment  or  ver- 
dict,* but  the  assumption  will  not  be  made  upon  conflicting  evi- 
dence when  no  request  had  been  made  to  the  trial  court  to  find 
the  facts  either  way.' 

16.  Verdicts — a.  In  General. — Where  the  evidence  is  omitted 
from  the  record  it  is  presumed  to  have  been  sufficient  to  justify 
the  verdict,*  and  that  the  verdict  as  set  out  in  the  record  was 


ers'  Nat.  Bank  v.  Parker,  130  N.  Y. 
415- 

If  the  findings  of  the  referee 
conflict  with  those  of  the  court  the 
findings  of  the  court  are  presumed 
correct.  Young  7/.  Young,  27  S.  Car. 
201. 

1.  Redner  v.  Davern,  41  III.  App. 
245;  Kellogg  V.  Thompson,  66  N.  Y. 
88;  Carman  v.  Pultz,  21  N.  Y.  547; 
Murray  v.  Marshall,  94  N.  Y.  617; 
Champlain  First  Nat.  Bank  v.  Wood, 
45  Hun(N.  Y.)4ii. 

Where  a  party  appeals  on  the  ground 
that  the  conclusions  of  law  made  by  a 
referee  are  not  supported  by  the  facts, 
the  findings  of  fact  are  presumed 
correct.  Oswego  Second  Nat.  Bank 
V.  Poucher,  56  N.  Y.  348. 

2.  Hollister  v.  Mott,  132  N.  Y.  18. 
S.  Hollister  v.  Mott,  132  N.  Y.  18. 
And  of  course  not  as  to  a  fact  which 

the  trial  judge  has  expressly  refused  to 
find.  Paisley  v.  Casey  (C.  PI.),  18  N. 
Y.  Supp.  102. 

4.  Alabama. — Garner  v.  Ullman 
(Ala.,  1893),  13  So.  Rep.  382;  Hunt 
V.  Johnson  (Ala.,  189?)  11  So.  Rep. 
387- 

Arkansas. — Fort  v.  State,  52  Ark. 
180;  Smith  V.  Fletcher  (Ark.,  1889),  11 
S.  W.  Rep.  824;  Knight  v.  Sharp,  24 
Ark.  602;  Ruble  v.  Helm,  57  Ark.  304; 
Rogers  v.  Duff,  97  Ark.  66. 

Colorado. — Hoagland  v.  Cole,  18  Colo. 
426;  Nuckolls  V.  Gaut,  12  Colo.  361; 
Knowles  v.  Clear  Creek,  etc.,  Mill, 
etc.,  Co.,  18  Colo.  209. 

Florida. — Miller  v.  Kingsbury,  8 
Fla.  356;  Dorman  v.  Bigelow,  i  Fla. 
323;  Baily  v.  Clark,  6  Fla.  516;  Mitch- 
ell V.  Chaires,  2  Fla.  18;  Horn  v.  Gart- 
man,  i  Fla.  73;  Frisbee  v.  Timanus, 
12  Fla.  537;  Dibble  v.  Truluck,  11  Fla. 
135;  Florida  Union  Bank  v.  Call,  5 
Fla.  409;  Pons  v.  Hart,  5  Fla.  457; 
Proctor  V.  Hart,  5  Fla.  465;  Burk   v. 


Clark,  8  Fla.  9;  Palatka,  etc.,  R.  Co. 
V.  State,  23  Fla.  546;  Sammis  v.  Wight- 
man,  31  Fla.  ID. 

Georgia. — Maddox  v.  Cross,  80  Ga. 
105;  Smith  V.  Camp,  84  Ga.  117;  Huff 
V.  State,  91  Ga.  5. 

Illinois. — Redner  v.  Davern,  41  111. 
App.  245;  Brown  v.  Lehigh,  etc..  Coal 
Co.,  40  111.  App.  602;  East  St.  Louis 
Union  R.  Co.  v.  East  St.  Louis,  39  111. 
App.  398;  Blanchard  v.  Burbank,  16 
111.  App.  375;  School  Trustees  v. 
Staltz,  26  111.  App.  389;  Michigan  City 
First  Nat.  Bank  v.  Haskell,  23  111. 
App.  616;  Chicago  City  R.  Co.  v. 
DufBn,  24  111.  App.  28;  Atchison,  etc., 
R.  Co.  V.  Baltz,  44  111.  App.  458; 
Phoenix  Ins.  Co.  v.  Frisch,  29  111. 
App.  265:  Chicago,  etc.,  R.  Co.  v. 
Gross,  133  111.  37;  Pennsylvania  Co. 
V.  Backes,  133  111.  255;  Brown  v. 
Miner,  128  111.  148. 

Indiana. — Westfield  Bank  v.  Inman 
(Ind.  App.,  1893),  34  N.  E.  Rep.  21; 
Evansville,  etc.,  R.  Co.  v.  Maddux, 
134  Ind.  571. 

Iowa. — State  v.  Pitman,  38  Iowa 
252;  Garner  v.  Pomroy,  11  Iowa  149; 
State  V.  Blanchard,  74  Iowa  628;  Helt 
V.  Smith,  74  Iowa  667. 

Kansas. — Topeka  v.  Tuttle,  5  Kan. 
312;  Wilsons.  Fuller,  9  Kan.  176;  State 
V.  Palmer,  40  Kan.  474;  Missouri  Pac. 
R.  Co.  V.  Pierce,  39  Kan.  391. 

Kentucky. — Daniel  v.  Brather,  i  Bibb 
(Ky.)  485;  Matthews  v.  Davis,  4  Bibb 
(Ky.)  173;  Smith  v.  Morrow,  5  Litt. 
(Ky.)  210;  Fowke  v.  Darnall,  5  Litt. 
(Ky.)  317;  Sanders  v.  Crawley,  2  J. 
J.  Marsh.  (Ky.)  123;  Fowler  v.  Wood- 
yard,  6  J.  J.  Marsh.  (Ky.)6o6;  Elswick 
V.  Neusom,  9  Dana  (Ky.)26o;  Coving- 
ton V.  Chesapeake,  etc.,  R.  Co.  (Ky. , 
1892),  20  S.  W.  Rep.  538;  Gausman  v. 
Schmittenberg  (Ky.,  1889),  11  S.  W. 
Rep.  594:  Hunt  v.  Kemper  (Ky.,  1888), 
9  S.  W.  Rep.  803. 
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Louisiana. — Moore's  Succession,  42 
La.  Ann.  332. 

Massachusetts.  —  Southbridge  Sav. 
Bank  v.  Mason,  147  Mass.  500;  Ben- 
son V.  Com.,  158  Mass.  164. 

Michigan. — Shelden  v.  Weatherwax, 
75  Mich.  418;  Berry  v.  Munroe,  57 
Mich.  187. 

Minnesota. — Olson  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  479;  State  v.  St. 
Paul,  etc.,  R.  Co.,  38  Minn.  246;  Baker 
V.  Byerly,  40  Minn.  489;  Chesley  v. 
Mississippi,  etc..  Boom  Co.,  39  Minn. 
83;  Lindeke  v.  Clark  (Minn.,  1890),  45 
N.  W.  Rep.  863. 

Missouri. —  Claflin  v.  Sylvester,  99 
Mo.  276;  Soderberg  v.  Pierce,  33  Mo. 
App.  60;  Newman  v.  Newman,  29  Mo. 
App.  649;  Lee  v.  Dunn,  29  Mo.  App. 
467;  Jervis  v.  Unnestall,  29  Mo.  App. 
974;  Chrfst  V.  Missouri  Pac.  R.  Co., 
36  Mo.  App.  663;  Swayze  v.  Bride,  34 
Mo.  App.  414;  Pembroke  v.  Hannibal, 
etc.,  R.  Co.,  32  Mo.  App.  61. 

Montana.  —  Princeton  Min.  Co.  v. 
Butte  First  Nat.  Bank,  7  Mont.  530. 

Nebraska. —  Becker  v.  Simonds,  33 
Neb.  680. 

Nevada. — Bailey  v.  Papina,  20  Nev. 

177. 

New  York. — Genet  v.  Brooklyn,  114 
N.  Y.  618;  Gardiner  z/.  Schwab,  no  N. 
Y.  650;  Brown  z/.  Wakeman(C.  PI.),  18 
N.  Y.  Supp.  363;  Steinhauser  z'.  Mason 
(C.  PI.),  19  N.  Y.  Supp.  228;  Davis  Sew- 
ing Mach.  Co.  V.  Best,  50  Hun  (N.  Y.) 
76;  Shailerz/.  Morgan (C.  PI.),  9N.Y. 
Supp.  492;  Bond  V.  Bond,  51  Hun  (N, 
Y.)  507;  Slattery  v.  Schwannecke,  118 
N.  Y.  543;  Sweet  v.  Morrison  (N.  Y., 
1890),  23  N.  E.  Rep.  897;  Jacobs  v. 
Morrison  (Super.  Ct.),  19  N.  Y.  Supp. 
1021;  Duncan  v.  New  York  Mut.  Ins. 
Co..  138  N.  Y.  83. 

Ohio. — Armleder  v.  Lieberman,  33 
Ohio  St.  77. 

Pennsylvania.  —  Harbster's  Appeal, 
124  Pa.  St.  I. 

South  Carolina. — Chalmers  v.  Kinard 
(S.  Car.,  1893),  16  S.  E.  Rep.  778. 

South  Dakota. — Cole  v.  Custer  Coun- 
ty Agricultural,  etc.,  Stock  Assoc.  (S. 
Dak.,  1892),  52  N.  W.  Rep.  1086. 

Tennessee. — Crawford  v.  Bynum,  7 
Yerg.  (Tenn.)38i;  Wilkins  v.  Gilmore, 

2  Humph.  (Tenn.)  140;  Melton  v.  State, 

3  Humph.  (Tenn.) 389;  Union  Bank  z/. 
Lowe,  Meigs  (Tenn.)  225;  Trott  v. 
West,  10  Yerg.  (Tenn.)  501;  Sweat  v, 
Rogers,  6  Heisk.  (Tenn.)  119;  Nolen 
V.  Wilson,  5  Sneed  (Tenn.)  334;  Trott 
V.  West,  Meigs  (Tenn.)  169;  Davis  v. 


Jones,  3  Head  (Tenn.)  605;  Pullen  v. 
Lane,  4  Coldw.  (Tenn.)  250;  Woods  v. 
State,  7  Coldw.  (Tenn.)  336;  Heatherly 
V.  Bridges,  i  Heisk.  (Tenn.)  220;  Chap- 
man V.  State,  87  Tenn.  300. 

Texas. — Snowdep  v.  Rush,  76  Tex. 
197;  Kendall  v.  Page,  83  Tex.  131; 
Green  w.  State  (Tex.  Crim.  App.,  1892), 
20  S.  W.  Rep.  366;  Davis  v.  State  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  553. 

Vermont. — Moore  v.  Swanton  Tan- 
ning Co.,  60  Vt.  459. 

Virginia. — Adams  v.  Hays,  86  Va. 
153. 

Wisconsin. — Mclntyre  Will  Case,  38 
Wis.  318;  Hinckley  z/.  Chicago,  etc.,  R. 
Co.,  38  Wis.  194. 

United  States.  —  Arkansas  Valley 
Land,  etc.,  Co.  v.  Mann,  130  U.  S.  69; 
Callaghan  v.  Myers,  128  U.  S.  617; 
Morgan  v.  Eggers,  127  U.  S.  63. 

So  where  the  complaint  contains  an 
allegation  under  which  any  evidence 
authorizing  the  judgment  might  have 
been  brought  into  the  case,  it  will  be 
presumed  to  have  been  so  introduced. 
Wilier  V.  Oregon  R.,  etc.,  Co.,  15  Ore- 
gon 153. 

Illegality  must  Appear.  —  The  pre- 
sumptions are  in  favor  of  the  verdict 
of  the  jury,  and  the  record  must  show 
affirmatively  that  the  verdict  was  con- 
trary to  law  before  it  can  be  set  aside. 
Maddox  v.  Cross,  80  Ga.  105. 

California. — Section  627  of  the  Code 
Civ.  Pro.  Cal.  authorizes  the  jury  in 
an  action  for  the  recovery  of  specific 
personal  property,  in  case  their  ver- 
dict is  in  favor  of  the  plaintiff,  to  find 
the  value  of  the  property,  "if  the 
property  has  not  been  delivered  to 
the  plaintiff;"  and  section  667  author- 
izes a  judgment  for  the  plaintiff  for 
the  possession  "or  the  value  thereof 
in  case  a  delivery  cannot  be  had." 
"When  the  jury  find  that  the  plaintiff 
is  entitled  to  the  possession,  they  are 
not  required  to  find  the  value  of  the 
property  if  it  has  been  delivered  to 
the  plaintiff,  and  unless  the  value  has 
been  found,  there  is  no  basis  upon 
which  to  render  the  alternative  judg- 
ment for  its  value.  For  the  purpose, 
therefore,  of  sustaining  a  judgment 
entered  in  favor  of  the  plaintiff  for 
the  possession  of  personal  property, 
without  the  alternative  for  its  value 
'  in  case  delivery  cannot  be  had,'  it 
can  be  presumed,  in  the  absence  of 
any  bill  of  eKceptions  or  other  showing 
of  error,  that  it  appeared  at  the  trial 
that  the  plaintiff  had  already  obtained 


493 


Fresamptions  on  Appeal. 


APPEALS. 


Verdicts. 


returned  in  open  court  and  in  proper  fornn,*  and  was  properly 
signed.*  So  it  will  be  presumed  that  the  form  of  the  verdict  is 
correct  where  it  is  not  in  the  record.^ 

Items  of  Damage. — So  it  will  be  presumed,  where  a  verdict  awards 
damages,  that  the  jury  included  therein  no  improper  items,  unless 
the  record  shows  to  the  contrary.'*     Where  a  general  verdict  is 


the  possession   of  the  property  sued 
for."     Caruthers  v.   Hensley,  90  Cal. 

559- 

Construction  of  Findings.  —  Where 
findings  are  fairly  susceptible  of  two 
constructions,  one  upholding  and  the 
other  overthrowing  the  general  ver- 
dict, the  former  will  be  presumed  to 
be  the  true  construction.  It  will  not 
be  presumed  that  the  jury  had  differ- 
ent intentions  in  their  findings  and 
verdict.  St.  Louis,  etc.,  R.  Co.  v. 
Ritz,  33  Kan.  404;  Larkin  v.  Upton, 
144  U.  S.  19. 

In  Accord  with  Evidence. — It  is  to  be 
presumed  that  the  verdict  of  the  jury 
is  in  accord  with  the  evidence.  So 
where  there  was  no  evidence  of  con- 
tributory negligence,  and  it  was  not 
pleaded,  it  will  not  be  presumed  that 
the  verdict  was  based  thereon,  though 
the  court  may  have  given  some  in- 
structions in  relation  to  the  subject. 
Eakelund  v.  Talbot,  80  Iowa  569. 

All  the  Defendants. — So  it  will  be  pre- 
sumed that  a  general  verdict  for  the 
defendants  was  in  favor  of  all  of  them. 
Adamson  v.  Sundby,  51  Minn.  460. 

1.  Mattson  v.  Borgeson,  24  111.  App. 

79- 

2.  Douglas  V.  Baker,  79  Tex.  500. 

3.  Mattson  v.  Borgeson,  24  111.  App. 

79- 

It  will  be  presumed  that  a  verdict  is 
the  deliberate  result  of  individual  judg- 
ment of  the  jurors.  Giese  v.  Schultz, 
69  Wis.  521. 

The  verdict  of  the  jury  will  be  pre- 
sumed based  upon  issues  under  which 
evidence  has  been  introduced  which 
supports  it,  not  upon  other  issues  in 
the  case  which  could  not.  Calder  v. 
Smalley,  66  Iowa  219. 

4.  Stanton  v.  French,  91  Cal.  274; 
Resslerz/.  Baxley,  81  Iowa  750;  Posey- 
ville  V.  Lewis,  126  Ind.  80;  Sandler  v. 
Bresnahan,  53  Mich.  567. 

The  plaintiff's  claim  consisted  of 
three  items,  but  one  of  which  was 
supported  by  any  evidence.  The  jury 
gave  a  general  verdict.  It  was  pre- 
sumed on  appeal  to  be  based  on  the 
item  supported   by  evidence,    as  the 


amount  of  the  verdict  was  less  than 
the  item  itself  called  for.  Ressler  v. 
Baxley,  81  Iowa  750. 

General  Finding. — Where  a  jury  are 
instructed  that  if  they  find  for  plain- 
tiff on  one  set  of  facts  they  should  find 
specially;  if  on  the  other,  generally, 
and  they  find  generally,  they  will  be 
presumed  to  have  found  on  the  latter 
set  of  facts.  Mayfield  v.  Williams,  73 
Tex.   509;    Smith  v.   Fite,  98  N.   Car. 

517- 

Items  Withdrawn. — Upon  a  general 
verdict,  items  withdrawn  by  plaintiff 
are  not  presumed  to  be  included.  Mc- 
Vey  r'.  Johnson,  75  Iowa  165;  Thatcher 
V.  State,  48  Ark.  60. 

Finding  of  Negligence. — A  plaintiff 
recoverecT  damages  from  a  town  for 
injury  received  while  walking  along  a 
sidewalk.  The  verdict  was  a  general 
one.  In  the  answers  to  special  in- 
terrogatories nothing  appeared  as  to 
the  character  of  the  defect  except 
"that  the  curbing  was  gone  and  the 
bricks  misplaced."  It  was  presumed 
that  as  every  fact  essential  to  recovery 
must  have  been  found  by  the  jury, 
they  had  found  the  defect  to  be  such 
as  indicated  culpable  negligence. 
Poseyville  v.  Lewis,  126  Ind.  80. 

Doable  Damages. — If  the  charge  of 
the  court  can  be  construed  as  allowing 
the  jury  to  recover  double  damage^, 
it  will  not  be  presumed  that  they  did 
so  when  the  amount  of  the  verdict  is 
not  stated  in  the  record.  Georgia  R., 
etc.,  Co.  V.  Baker,  82  Ga.  28. 

Special  Damages.  —  In  a  complaint, 
plaintiff  alleged  special  damages  to 
the  extent  of  $1,500.  The  verdict  as- 
sessed his  damages  at  $13,500  "  plus" 
$1500.  The  total  was  less  than  the 
damages  demanded.  It  was  held  that 
if  the  evidence  did  not  justify  the 
item  of  special  damages,  it  would 
not  in  the  state  of  the  record  be  pre- 
sumed that  the  item  of  $1500  was 
given  as  special  damages.  Bishop  v. 
St.  Paul  R.  Co.,  48  Minn.  26. 

All  the  Defendants.  —  To  uphold  a 
general  verdict  in  favor  of  all  the  de- 
fendants, it  will  be  presumed  that  the 
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rendered,  every  point  having  the  support  of  sufficient  evidence  is 
presumed  to  have  been  found  in  favor  of  the  successful  party.* 

In  Criminal  Cases. — The  same  rule  obtains  in  criminal  cases  to 
uphold  a  verdict  of  guilty.* 

b.  Special  Findings. — While  every  reasonable  intendment  will 
be  made  in  favor  of  a  general  verdict,  nothing  will  be  presumed  to 


statement  in  the  record  that  counsel 
appeared  "  for  the  defendants  "  meant 
aU  the  defendants.  Adamson  v.  Sund- 
by,  51  Minn.  46. 

Amended  Petition. — An  amended  pe- 
tition duly  filed  stated  various  items  of 
damages  claimed.  The  verdict  was 
general  for  one  specific  sum,  but  no  re- 
quest was  made  for  special  findings. 
It  was  presumed  on  appeal  that  the 
finding  on  any  separate  item  did  not 
exceed  the  sum  claimed  on  that  item 
in  the  amended  petition.  Clampit  v. 
Chicago,  etc.,  R.  Co.  (Iowa,  1891),  50 
N.  W.  Rep.  673. 

Correct  Kule  of  Damage. — It  will  be 
presumed,  where  the  contrary  is  not 
shown,  that  the  trial  court  adopted  the 
correct  rule  for  damages,  and  that  it 
considered  only  the  proper  elements  of 
damages.  Sanders  v.  New  York  El. 
R.  Co.  (C.  PI.),  10  N.  Y.  Supp.  112; 
Stearns  v.  McGinty  (Supreme  Ct.),  8 
N.  Y.  Supp.  216. 

1.   Sutter  V.  Vanderveer,   122  N.  Y. 

653- 

Direction  of  Verdict.  —  When  each 
party  moves  for  a  verdict  in  his  own 
favor  and  neither  asks  to  go  to  the 
jury,  it  will  be  presumed  on  appeal 
that  both  intended  to  waive  the  right 
of  submission  to  the  jury  and  to  con- 
sent that  the  court  decide  the  question 
of  fact  as  well  as  of  law.  Provost  v. 
McEncroe,  102  N.  Y.  650;  Sutter  v. 
Vanderveer,  122  N.  Y.  654;  Koehler 
V.  Adler,  78  N.  Y.  287;  Leggett  v. 
Hyde,  58  N.  Y.  272;  Dillon  v.  Cock- 
croft,  90  N.  Y.  649. 

When  a  verdict  is  directed,  the  ap- 
pellate court  on  review  will  consider 
everything  found  in  favor  of  the  ap- 
pellant which  the  testimony  had  any 
legal  evidence  to  prove.  Knapp  v. 
Winchester,  11  Vt.  351. 

And  where  the  court  directs  a  verdict 
after  each  party  has  moved  that  the 
jury  be  ordered  to  find  in  his  favor, 
and  neither  has  asked  that  they  be  in- 
structed to  pass  upon  any  questions, 
notwithstanding  the  statements  of  the 
trial  judge  that  he  shall  hold  the  facts 


to  be  established  in  accordance  with 
theory  of  the  party  against  whom  the 
verdict  is  directed,  it  will  be  presumed 
that  the  evidence  supported  the  ver- 
dict. Sutter  V.  Vanderveer,  122  N.  Y. 
652;  Thompson  v.  Simpson,  128  N.  Y. 
270;  Powers  V.  Clarke,  127  N.  Y.  417. 

On  Bejection  of  Evidence. — It  will  be 
presumed,  in  support  of  a  ruling  di- 
recting a  verdict  on  the  rejection  of 
evidence,  that  the  party  who  had 
offered  the  evidence  did  not  suggest 
on  its  rejection  that  he  had  further 
proof.  Where  the  court  directed  a 
verdict  on  rejection  of  a  deed  in  an 
action  brought  on  its  covenants,  it  was 
said:  "  Plaintiff's-  counsel  also  con- 
tends that  the  court  erred  in  directing 
a  verdict  on  the  rejection  of  the  deed; 
that  he  could  not  legally  assume  that 
no  possible  evidence  could  overcome 
the  effect  of  the  statute  under  either 
count  of  the  declaration,  or  that  no 
subsequent  evidence  could  make  the 
deed  proper  first  evidence  in  any  pos- 
sible order  of  proofs  to  follow  it.  But 
it  is  not  claimed  that  plaintiff's  counsel 
offered  or  had  any  other  proof  of  the 
kind  now  suggested.  It  is  fair  for  the 
court  to  presume  that  he  did  not  sug- 
gest any  other  or  further  proof  in 
support  of  his  case."  Sherwood  v. 
Landon,  57  Mich.  219. 

2.  Miller  v.  Kingsbury,  8  Fla.  356; 
Branham  v.  Bradford,  17  Ind.  47;  Cat- 
terlin  v.  Douglass,  17  Ind.  213;  GriflSn 
V.  Templeton,  17  Ind.  234;  Clark  \f. 
Benefiel,  18  Ind.  405;  Carrick  v.  State, 
18  Ind.  409;  State  v.  Smock,  20  Ind. 
184;  Lawson  v.  Campbell,  4  Greene 
(Iowa)  413;  Morton  v.  Chase,  13  Iowa 
597;  Terpenning  v.  Gallup,  8  Iowa  74; 
Portis  V.  Cochrane,  i  Tex.  77. 

It  will  not  in  a  criminal  case  be  pre- 
sumed, however,  that  the  verdict  of  a 
jury  negatived  a  defense  as  to  which 
the  charge  was  incorrect,  as  where 
the  court  did  not  charge  the  jury  as  to 
the  influence  of  threats  upon  defend- 
ant's liability,  and  they  found  him 
guilty  of  murder  in  the  first  degree. 
Potter  V.  State,  85  Tenn.  88. 
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sustain  special  findings,*  or  answers  to  special  interrogatories.* 
Facts  not  stated  therein  are  presumed  not  to  exist  as  against 
the  party  having  the  burden  of  proof.' 

Where  the  special  findings  are  reconcilable  with  the  general 
verdict  upon  any  hypothesis,  the  former  will  not  control.  Judg- 
ment will  be  rendered  on  the  general  verdict.*  Where  the 
special  findings  are  consistent  with  each  other,  but  irreconcilable 
with  the  general  verdict,  they  will  control  and  judgment  will  be 
rendered  thereon.'  But  where  they  are  inconsistent  with 
each  other,  irreconcilable,  uncertain,  and  wholly  insufficient 
to  support    any  judgment   in    favor  of   the  moving   party,    the 


1.  Indiana. — Baltimore,  etc.,  R.  Co. 
V.  Rowan,  104  Ind.  88;  Quill  v.  Gal- 
livan,  108  Ind.  235;  Brown  v.  Searle, 
104  Ind.  218;  Frank  v.  Grimes,  105 
Ind.  246;  Keller  v.  Orr,  106  Ind.  406; 
Rice  V.  Manford,  no  Ind.  697;  Cook 
V.  Howe,  77  Ind.  442;  Lassiter  v. 
Jackman,  88  Ind.  118;  Baltimore,  etc., 
R.  Co.  V.  Rowan,  104  Ind.  88;  McCal- 
lister  V.  Mount,  73  Ind.  559;  Cook  v. 
Howe,  77  Ind.  442;  Grand  Rapids, 
etc.,  R.  Co.  V.  McAnnally,  98  Ind. 
412;  Redelsheimer  v.  Miller,  107  Ind. 
485;  Rice  V.  Evansville,  108  Ind.  7. 

Iowa. — Acton  z'.Coffman,  74  Iowa  17. 

In  an  action  for  malicious  prosecu- 
tion special  findings  were  made,  but  it 
was  not  specially  found  that  defend- 
ants commenced  the  prosecution  on 
appeal;  it  was  presumed  that  the  jury 
had  so  found  as  essential  to  the  judg- 
ment.    Johnson  v.  Miller,  82  Iowa  693. 

2.  Greenfield  v.  State,  113  Ind.  597; 
Chicago,  etc.,  R.  Co.  v.  Ostrander 
(Ind.,  1888),  15  N.  E.  Rep.  227;  Cin- 
cinnati, etc.,  R.  Co.  V.  Clifford,  113 
Ind.  460;  Sinker  v.  Green,  113  Ind. 
600;  Redelsheimer  v.  Miller,  107  Ind. 
485;  Rice  V.  Evansville,  108  Ind.  7; 
Cincinnati,  etc.,  R.  Co.  v.  Clifford, 
it3  Ind.  460;  Stevens  v.  Rose,  69  Mich. 

259- 

3.  Stix  V.  Sadler,  109  Ind.  254;  Vin- 
ton V.  Baldwin,  95  Ind.  433;  Mitchell 
V.  Colglazier,  106  Ind.  464;  Cincin- 
nati, etc.,  R.  Co.  V.  Gaines,  104  Ind. 
526;  Kurtz  V.  Carr,  105  Ind.  574;  Rice 
V.  Evansville,  108  Ind.  7;  Dixon  v. 
Duke,  85  Ind.  434;  Pittsburgh,  etc.,  R. 
Co.  V.  Spencer,  98  Ind.  186;  Pitts- 
burgh El.  R.  Co.  V.  Adams,  105  Ind. 
157;  Redelsheimer  v.  Miller,  107  Ind. 
489. 

All  questions  arising  in  the  case 
essential  to  a  general  verdict  not  cov- 
ered by  a  special  finding  are  presumed 


to  have  been  found  in  favor  of,  and 
covered  by,  the  general  verdict. 
Johnson  v.  Miller,  82  Iowa  693;  Par- 
menter  v.  Fitzpatrick  (Supreme  Ct.), 
14  N.  Y.  Supp.  748;  Sutter  v.  Vander- 
veer,  122  N.  Y.  652. 

In  other  cases  it  is  said,  where  a 
special  finding  is  silent  in  respect  to 
certain  material  facts,  it  will  be  pre- 
sumed that  they  were  found  against 
the  party  upon  whom  the  burden  of 
proving  them  rested.  Meeker  v. 
Shanks,  112  Ind.  208;  Mitchell  v.  Col- 
glazier, 106  Ind.  464;  Stix  V.  Sadler, 
109  Ind.  254. 

4.  Redelsheimer  v.  Miller,  107  Ind. 
488;  Armidon  v.  Goff,  24  Ind.  128; 
Woollen  V.  Wishmier,  70  Ind.  108; 
Carver  v.  Leedy,  80  Ind.  335;  Balti- 
more, etc.,  R.  Co.  V.  Rowan,  104  Ind. 
88;  Warner  v.  U.  S.  Mut.  Accident 
Assoc,  8  Utah  431;  Larkin  v.  Upton, 
144  U.  S.  19;  Mallory  v.  Traveler's 
Ins.  Co.,  47  N.  Y.  54. 

5.  Johnson  v.  Miller,  82  Iowa  699; 
Hardin  v.  Branner,  25  Iowa  364;  Clark 
V.  Warner,  32  Iowa  319;  Mershon  v. 
Nat.  Ins.  Co.,  34  Iowa  87;  Conners  v. 
R.  R.  Co.,  71  Iowa  490. 

Special  Findings. — "All  the  facts 
specially  found  by  the  jury  must  be 
construed  together  for  the  purpose  of 
ascertaining  their  true  legal  effect. 
If  the  facts  so  found  when  thus  con- 
strued are  so  inconsistent  with  the 
general  verdict  that  they  cannot  be 
reconciled  therewith  on  any  reason- 
able hypothesis,  and  are  sufficient  to 
support  a  judgment  in  favor  of  the 
moving  party,  then  the  facts  so  found 
will  control  the  general  verdict,  and 
the  court  must  give  judgment  accord- 
ingly." Thompson  v.  Cincinnati,  etc., 
R.  Co.,  54  Ind.  197;  Baltimore,  etc., 
R.  Co.  V.  Rowan,  104  Ind.  88;  Frank 
V.  Grimes,  105  Ind.  346. 
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special  facts  so  found  will  not  control  the  general  verdict,  and  the 
latter  must  stand,  and  the  judgment  must  be  rendered  thereon 
without  regard  to  the  special  findings.* 

17.  In  Referred  Causes. — It  will  be  presumed  that  a  cause  was 
legally  referred  where  the  record  does  not  show  the  contrary  ;* 
and  that  an  auditor  or  referee  was  duly  sworn  according  to  law;' 
and  that  the  cause  was  a  referable  one;*  so  that  amotion  to 
overrule  a  referee's  report  was  properly  denied  where  its  grounds 
were  absent  from  the  record. **  And  in  general  the  same  presump- 
tions apply  to  the  rulings,®  findings,''  and  other  acts  of  the  referee 
on  the  trial  of  the  cause  as  obtain  on  the  trial  of  a  cause  by 
a  court  without  a  jury.** 

18.  In  Criminal  Cases. — In  criminal  cases  the  same  principles 


1.  Hereth  v.  Hereth,  lOO  Ind.  37; 
Byram  v.  Galbraith,  75  Ind.  134;  Kees- 
ling  V.  Ryan,  84  Ind.  89;  Grand,  etc., 
R.  Co.  V.  McAnnally,  98  Ind.  412. 

Where  a  plaintiff  asks  a  judgment 
on  the  special  findings,  notwithstand- 
ing the  general  verdict,  he  will  fail  un- 
less all  the  findings  are  favorable  to 
him;  but  if  some  are  favorableandsome 
unfavorable,  the  general  verdict  will 
control.  Rice  v.  Evansville,  108  Ind. 
11;  Davis  V.  Reamer,  105  Ind.  318; 
Hereth  v.  Hereth,  100  Ind.  35;  In- 
diana Car  Co.  V.  Parker,  100  Ind. 
181. 

2.  Johnson  v.  Allegheny  City,  139 
Pa.  St.  330;  Connor  v.  Edwards,  36  S. 
Car.  563. 

Thus  written  consent  to  a  reference 
will  be  presumed  given,  where  not 
contained  in  the  record.  Duncan  v. 
Erickson,  82  Wis.  128;  Dinsmore  v. 
Smith,  17  Wis.  20;  Supervisors  v. 
Ehlers,  45  Wis.  281;  Gilbank  v.  Ste- 
phenson, 31  Wis.  592;  Crocker  f.  Cur- 
rier, 65  Wis.  662. 

3.  Garrity  v.  Hamburger  Co.  (111., 
1891),  28  N.  E.  Rep.  743. 

4.  Schwartz  v.  Linington  (Supreme 
Ct.),  18  N.  Y.  Supp.  879. 

6.  Moore  v.  Emmert,  21  Kan.  7; 
Dickinson  v.  Van  Horn,  9  Cal. 
207. 

6.  Beard  v.  Sinnott,  35  N.  Y.  Super. 
Ct.  51;  Phillip  V.  Gallant,  62  N.  Y. 
256;  Chubbuck  v.  Vernam,  42  N.  Y. 
432;  Grant  v.  Morse,  22  N.  Y.  323; 
Tomlinson  v.  New  York,  44  N.  Y.  601; 
Rice  V.  Isham,  i  Keyes  (N.  Y.)  44; 
Valentine  v.  Connor,  4  N.  Y.  248; 
Smith  V.  Coe,  29  N.  Y.  666;  Lamb  v. 
Grover,  47  Barb.  (N.  Y.)  317;  Davis  v. 
Allen,  3  N.  Y.  168;  Hoyt  v.  Hoyt,  8 
Bosw.  (N.  Y.)  511;  Tibbs  v.   Morris, 


44  Barb.    (N.    Y.)   138;    Ferguson    v. 
Hamilton,  35  Barb.  (N.  Y.)  427. 

7.  Grant  v.  Morse,  22  N.  Y.  323; 
Rider  v.  Powell,  28  N.  Y.  310;  Doty  v. 
Carolus,  31  N.  Y.  549;  Oberlander  v. 
Spiess,  45  N.  Y.  179;  Stoddard  v. 
Whiting,  46  N.  Y.  627;  Tilghman  v. 
Proctor,  125  U.  S.  138;  Kimberly  v. 
Arms,  129  U.  S.  512;  Evans  v.  State 
Bank,  141  U.  S.  107;  Crawford  v. 
Neal,  144  U.  S.  585;  Newman  v.  New- 
man, 29  Mo.  App.  649;  Lee  v.  Dunn, 
29  Mo.  App.  467;  Young  v.  Young,  27 
S.  Car.  201;  Haynes  v.  Roberts,  4 
Utah  405. 

8.  Palmer  7/.  Cypress  Hill  Cemetery, 
122  N.  Y.  429;  Meyer  v.  Lathrop,  73 
N.  Y.  315;  Nickels  v.  Kanes,  82  Va. 
315;  Peters  v.  Neville,  26  Gratt.  (Va.) 
549;  Cole  V.  Cole,  28  Gratt.  (Va.)  365; 
Simmons  v.  Simmons,  33  Gratt.  (Va.) 
456;  Kennedy  v.  McNichols,  29  Mo. 
App.   II. 

A  judge  who  overrules  exception  to 
the  referee's  report,  but  finds  no  facts, 
is  presumed  to  have  adopted  the  re- 
port. Barbee  v.  Green,  92  N.  Car. 
471;  Barcroft  v.  Roberts,  91  N.  Car. 
363;  Green  v.  Castlebury,  70  N.  Car. 
20;  Smith  V.  Fite,  98  N.  Car.  517. 

Dakota. — A  record  statement  that 
reference  was  "duly  and  legally  re- 
ferred "  raises  the  presumption  that 
the  requirements  of  Laws  of  Dakota, 
1889,  c.  112,  §  I,  with  respect  to  such 
references  were  complied  with.  Kent 
V.  Dakota  F.  &  M.  Ins.  Co.,  2  S.  Dak. 
300;  Sioux  City  Nursery,  etc.,  Co.  v. 
Carlton,  2  Colo.  App.  157. 

Filing. — And  that  the  report  of  the 
referee  was  filed  in  the  time  prescribed 
by  law,  where  the  record  does  not 
show  the  contrary.  Brown  v.  Will- 
iams, 34  Neb.  376. 


2  Encyc.  PI.  &  Pr.— 32- 
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of  presumption  obtain  generally,  and  with  the  same  validity,  to 
uphold  a  judgment  of  conviction.*  And  where  the  record  shows  a 
plea,  in  bar,  of  former  conviction,  and  another  of  not  guilty,  the 
former  is  presumed  waived.*  So  it  will  be  presumed  that  a  mag- 
istrate acted  in  accordance  with  the  terms  of  a  statute,*  and 
that  the  clerk  properly  entered  the  appearance  of  an  accused, 
and  indorsed  the  plea  of  not  guilty,*  and  that  the  accused  was 
properly  arraigned.* 

Presence  of  Prisoner. — The  record  must  affirmatively  show  that  a 
prisoner  was  present  in  court  when  sentence  was  pronounced 
against  him  ;®  but  where  it  appears  by  the  record  that  the  pris- 


1.  Alabama. — Whaley  v.  State,  87 
Ala.  84;  Christian  v.  State,  40  Ala. 
376;  Pearce  v.  State,  40  Ala.  720; 
Brown  v.  State,  31  Ala.  353;  Patter- 
son V.  State,  36  Ala.  297;  Powell  v. 
State,  63  Ala.  177;  Easterling  v.  State, 
30  Ala.  46;  Garner  v.  UUman  (Ala., 
1893),  13  So.  Rep.  382. 

California. — People  v.  Barton,  88 
Cal.  178;  People  v.  Tonielli,  81  Cal. 
279;  People  V.  Carroll,  80  Cal.  153; 
People  V.  Marks,  72  Cal.  46;  People  v. 
Huff,  72  Cal.  117;  People  v.  Leong 
Sing,  77  Cal.  119;  People  v.  Cline,  83 
Cal.  377. 

Indiana. — Supreme  Sitting  z/.  Baker, 
134  Ind.  293. 

Atississippi.  —  Dyson  v.  State,  26 
Miss.  362. 

Missouri. — O'Donnell  v.  Patton,  117 
Mo.  13. 

New  York. — Morgan  v.  New  York 
Cent.,  etc.,  R.  Co.  (Supreme  Ct.),  23 
N.  Y.  Supp.  197. 

Pennsylvania. —  Prine  v.  Com.,  18 
Pa.  St.  103;  Dunn  v.  Com.,  6  Pa.  St. 

384. 

Texas. — Evans  v.  State  (Tex.  Crim. 
App.,  1893),  22  S.  W.  Rep.  18. 

Virginia.  —  Hooker  v.  Com.,  13 
Gratt.  (Va.)  763. 

United  States. — Ball  v.  U.  S.,  140  U. 
S.  118;  Hopt  V.  Utah,  no  U.  S.  574. 

Two  Trials. — So  it  will  be  presumed 
that  a  prisoner  tried  twice  was  tried 
first  on  an  invalid  indictment.  State 
V.  Wilson,  39  Mo.  App.  187. 

Counsel. — Where  the  record  on  ap- 
peal failed  to  show  that  a  party  con- 
victed of  a  crime  had  benefit  of  coun- 
sel, but  does  show  that  argument 
was  made  to  the  jury  on  his  behalf, 
he  will  be  presumed  to  have  had 
counsel.  Noble  v.  Com.  (Ky.,  1890), 
13  S.  W.  Rep.  429. 

2.  State  z-.  Cantonwine  (Iowa,  1891), 
50  N.  W.  Rep.  571. 


So  an  appellant  will  be  presumed 
to  have  consented  to  the  shortness  of 
time  between  verdict  and  sentence 
where  he  makes  no  objection.  People 
V.  Johnson,  88  Cal.  171. 

Transfer  of  Cause.— It  will  be  pre- 
sumed that  a  transfer  of  a  criminal 
cause  from  one  department  of  the  Su- 
perior Court  to  another  was  properly 
made  by  the  presiding  judge  without 
objections  from  defendant.  People  v. 
Wheatley,  88,Cal.  114. 

Venue. — So  it  will  be  presumed,  in  a 
criminal  case,  that  a  copy  of  the  venue 
and  indictment  was  properly  served 
on  the  defendant.  Breden  v.  State, 
88  Ala.  20. 

Nature  of  Charge. — So  it  will  be  pre- 
sumed that,  before  judgment  was  pro- 
nounced, the  defendant  was  informed, 
as  he  should  have  been,  of  the  nature 
of  the  charge  against  him,  of  his  plea, 
and  of  the  verdict,  although  the  rec- 
ord does  not  disclose  that  these 
formalities  were  complied  with,  if  it 
does  not  show  the  contrary.  People 
V.  Barton,  88  Cal.  176. 

3.  Com.  V.  Lynn,  154  Mass.  406; 
Hyde  v.  Malley,  121  Mass.  388;  Com. 
V.  Brusie,  145  Mass.  117. 

As  that  he  received  a  complaint 
and  issued  a  warrant  while  the  court 
was  not  "  in  session,"  as  the  statute 
requires.  Com.  v.  Lynn,  154  Mass. 
406. 

4.  State  V.  Passaic  County  Agricul- 
tural Soc,  54  N.  J.  L.  260. 

5.  State  V.  Brown,  33  S.  Car.  151. 

6.  Harris  v.  People,  130  111.  458; 
Sperry  v.  Com.,  9  Leigh  (Va.)  623; 
Hooker  v.  Com.,  13  Gratt.  (Va.)  763; 
Hamilton  v.  Com.,  16  Pa.  St.  129; 
Prine  v.  Com.,  18  Pa.  St.  103;  Peters 
V.  State,  39  Ala.  681;  Gibson  v.  State, 
39  Ala.  693;  Graham  v.  State,  40  Ala. 
659;  Dyson  v.  State,  26  Miss.  362; 
Rolls  V.  State,  52   Miss.  391;  State  v. 
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oner  was  in  court  at  the  opening  of  the  session  on  the  trial  day, 
and  that  the  session  continued  without  interruption  until  the 
close,  he  will  be  presumed  present  at  the  time  verdict  was  ren- 
dered, although  the  record  is  silent.* 

XII.  Reveesible  Ekroe— 1.  In  General—^.  Must  be  Prejudi- 
cial.— An  error  is  any  act  of  a  trial  court  which  deviates  from 
the   rule   prescribed    by  law,*   but  is  not  sufficient  for  a  party 


Cross,  27  Mo.  332;  People  v.  Winchell, 
7  Cow.  (N.  Y.)525. 

1.  Burney  v.  State,  32  Fla.  253;  Lov- 
ett  V.  State,  29  Fla.  356;  Schirmer  v. 
People,  33  111.  276. 

The  accused  will  be  presumed  to 
have  continued  present  throughout 
the  trial  court  where  he  is  shown 
present  when  the  plea  of  not  guilty  is 
entered.  State  v.  Peterson,  41  La. 
Ann.  85;  State  v.  Brown,  33  S.  Car. 

151- 

Sufficiency  of  Evidence. — In  a  criminal 
case  it  will  be  presumed,  in  the  ab- 
sence of  evidence,  that  it  showed  the 
crime  to  have  been  committed  at  the 
time  alleged  in  the  indictment  and 
by  the  accused.  Green  v.  State  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  306. 

Beport  of  Charge. — And  that  the  oral 
charge  of  the  court  was  taken  down 
by  the  stenographic  reporter  where  a 
statute  so  requires.  People  z/.  Barton, 
88  Cal.  177;  People  v.  Wheatley,  88 
Cal.  115. 

2.  Thompson   v.  Doty,  72   Ind.  336. 

Erroneous  Beasons. — Since  the  appel- 
late court  reviews  only  judicial  acts,  it 
will  not  avail,  to  reverse  a  ruling  or 
judgment  correct  upon  the  record,  that 
it  is  founded   on    erroneous    reasons. 

Arkansas. — Merritt  v.  Hinion,  55 
Ark.  12. 

California. — Wakeham  v.  Barker, 
82  Cal.  46;  In  re  Kingsley  Estate,  93 
Cal.  576. 

Illinois. — Campbell  v.  Powers,  139  111. 
128;  Pennsylvania  Co.  v.  Versten,  140 
111.  637;  Hirsch  v.  Kohn,  20  111.  App. 
330;  Mt.  Vernon  v.  Lee,  36  111.  App.  24; 
Grimley  v.  Donahue,  36  111.  App.  550. 

Indiana.  —  Colchen  v.  Ninde,  120 
Ind.  88;  State  v.  Kern,  127  Ind.  465; 
Springer  v.  Fenner,  129  Ind.  579;  Sey- 
mour Woolen  Factory  Co.  v.  Brod- 
hecker,  130  Ind.  389;  Sexson  v. 
Hoover,  i  Ind.  App.  65;  Sanford  Tool, 
etc.,  Co.  V.  Fullen,  i  Ind.  App.  204; 
Eichel  V.  Bower.  2  Ind.  App.  84. 

Iowa. — Bailey  v.  Green,  80  Iowa 
616:  State  V.  lUsley,  81  Iowa  49;  State 
V.  Watson,  81  Iowa  380. 


Kansas. — State  Ins.  Co.  v.  Curry,  44 
Kan.  741;  Glover  v.  Lawler,  45  Kan. 
559- 

Kentucky. — Johnson  v.  Park  (Ky., 
1891),  17  S.  W.  Rep.  273. 

Minnesota.  —  Bracket  v.  Cunning- 
ham, 44  Minn.  498. 

Missouri.  —  Greeley  v.  Provident 
Sav.  Bank,  103  Mo.  212;  Green  v.  St. 
Louis,  106  Mo.  454;  Hagar  v.  Graves, 
25  Mo.  App.  164;  Pugh  V.  Evans,  31 
Mo.  App.  290;  Oyster  v.  Oyster,  32 
Mo.  App.  270;  St.  Louis  Gaslight  Co. 
V.  American  F.  Ins.  Co.,  33  Mo.  App. 
348. 

Nebraska. — Zimmerman  v.  Klinge- 
man,  31  Neb.  495;  Malcolm  z'.  Hansen, 
32  Neb.  50. 

New  York. — Shaw  v.  Broadbent,  129 
N.  Y.  124;  Ostrander  v.  Hart,  130  N. 
Y.  406;  Reed  v.  McConnell,  133  N.  Y. 
425;  Baker  v.  Crosby  (N.  Y.  Super. 
Ct.),  II  N.  Y.  Supp.  575;  Brown  v. 
Wakeman  (C.  PI.),  18  N.  Y.  Supp.  363; 
Spring  V.  Chautauqua  Mut.  L.  Assoc. 
(Supreme  Ct.),  14  N.  Y.  Supp.  904. 

Pennsylvania. — Borda  v.  Philadel- 
phia, etc.,  R.  Co.,  141  Pa.  St.  484; 
Fullerton's  Estate,  146  Pa.  St.  61; 
Hopper  V.  Hopper,  146  Pa.  St.  365; 
Opening  Negley  Ave.,  146  Pa.  St.  456. 

South  Carolina.  —  Kaminitsky  v. 
Northeastern  R.  Co.,  25  S.  Car.  53; 
Crenshaw  v.  Julian,  26  S.  Car.  283; 
Gee  V.  Humphries,  28  S.  Car.  606; 
Garvin  v.  Garvin,  34  S.  Car.  388. 

Texas.  —  Reagan  v.  Copeland,  78 
Tex.  551;  Hill  V.  Gulf,  etc.,  R.  Co.,  80 
Tex.  431;  Washington  v.  Eckhart 
(Tex.,  1891),  15  S.  W.  Rep.  1047. 

West  Virginia.  —  Williamson  v. 
Hays,  35  W.  Va.  52. 

Wisconsin. — Lockwood  v.  Reese,  76 
Wis.  404. 

Wyoming. — Roy  v.  Union  Mercantile 
Co.,  3  Wyoming  417. 

Washington  Territory.  —  Dillon  v, 
Spokane  County,  3  Wash.  Ter.  498. 

United  States. — Egan  v.  Clasbey,  127 
U.  S.  654;  U.  S.  V.  Norris,  44  Fed. 
Rep.  740;  Crosby  Lumber  Co.  v.  Smith, 
51  Fed.  Rep.  63. 
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attacking  the  judgment  below  to  show  that  such  an  error  was  com- 
mitted against  his  timely  and  legal  objection  below,  and  that  he 
has  substantially  complied  with  the  procedure  required  by  law  to 
properly  present  the  question  to  the  appellate  court.  The  error 
so  affirmatively  shown  must  apparently  or  presumptively  affect 
the  substantial  rights  of  the  appellant.*  The  system  of  appeals  is 
founded  on  public  policy,  and  appellate  courts  will  not  encourage 
litigation  by  reversing  judgments  for  technical,  formal,  or  other 
errors  which  the  record  affirmatively  shows  could  not  have  preju- 
diced the  appellant's  rights.*     Where  it  appears  from  the  record 


From  Nugatory  Order. — So  an  appeal 
from  a  nugatory  order  does  not  bring 
up  a  prejudicial  error,  as  where  an 
order  in  a  divorce  case  provided  that 
appellant  should  have  the  use  of  a 
homestead  until  the  beginning  of  the 
next  term,  and  after  term  began  the 
order  was  set  aside.  Held,  harmless 
error,  since  it  could  not  prejudice  ap- 
pellant.     Blair  v.  Blair,  74  Iowa  311. 

1.  Alabama. — Capital  City  Water 
Co.  V.  National  Meter  Co.,  89  Ala.  401; 
Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45;  Ullman  v.  Myrick,  93  Ala. 
532. 

California. — Clavey  v.  Lord,  87  Cal. 
413;  Davies  v.  Oceanic  Steamship  Co., 
89  Cal.  280. 

Florida. — Pensacola,  etc.,  R.  Co.  v. 
Anderson,  26  Fla.  425. 

Georgia. — Furr  v.  Eddleman,  80  Ga. 
660. 

Illinois.  —  Grubey  v.  Illinois  Nat. 
Bank,  133  111.  79;  Marder  v.  Leary, 
133  111.  319;  McKay  v.  Riley,  135  111. 
586;  Leinweber  v.  Forest  City  Ins. 
Co.,  32  111.  App.  190. 

Indiana. — Ohio,  etc.,  R.  Co.  v.  Col- 
larn,  73  Ind.  261;  Trammel  v.  Chip- 
man,  74  Ind.  474;  Uhl  V.  Harvey,  78 
Ind.  26;  Moyer  v.  Brand,  102  Ind.  301; 
Ward  V.  Berkshire  L.  Ins.  Co.,  108 
Ind.  301;  Passmore  v.  Passmore.  113 
Ind.  237;  Mathews  v.  Droud,  114  Ind. 
268;  Kernodle  v.  Gibson,  114  Ind.  451; 
Cline  V.  Lindsey,  119  Ind.  337;  Chi- 
cago, etc.,  R.  Co.  V.  Hunter,  128  Ind. 
213;   Rinehard  v.    Niles,  3  Ind.   App. 

553- 

Iowa. — Blair  v.  Blair,  74  Iowa  311; 
Miles  V.  Wikel,  74  Iowa  712;  Rappleye 
V.  Cook,  79  Iowa  564;  Kelly  v.  Nor- 
wich F.  Ins.  Co.,  82  Iowa  137;  Rea  v. 
Jaffray,  82  Iowa  231;  Cahalan  v. 
Cahalan,  82  Iowa  416;  Sickles  v.  Brab- 
bitts,  82  Iowa  747. 

Kansas. — Burlington,  etc.,  R,  Co.  v. 
Grimes,  38  Kan.  241. 


Kentucky. — Fuller  v.  Fuller,  83  Ky. 
345- 

Michigan. — McBride  v.  Wallace,  62 
Mich.  451. 

Missouri. — Clemms  v.  Knox,  31  Mo. 
App.  185;  McGarry  v.  Missouri  Pac. 
R.  Co.,  36  Mo.  App.  340;  Reno  v. 
Kingsbury,  39  Mo.  App.  240;  Shaw  v. 
Bryan,  39  Mo.  App.  523;  Walton  v. 
Kansas  City,  etc.,  R.  Co.,  40  Mo.  App. 
544;  Pindell  v.  St.  Louis,  etc.,  R.  Co., 
41  Mo.  App.  84. 

New  York. — Baldwin  v.  Short,  125 
N.  Y.  553;  Matter  of  Myers'  Estate, 
58  Hun  (N.  Y.)  173;  Whieler  v.  Timp- 
son,  59  Hun  (N.  Y.)  625;  Beiser  v. 
Beiser  (Supreme  Ct.),  8  N.  Y.  Supp. 
55;  Arnstein  v.  Haulenbeek  (C.  PL), 
II  N.  Y.  Supp.  701;  Matter  of  Mc- 
Arthur's  Will  (Supreme  Ct.),  12  N.  Y. 
Supp.  822;  Bohlen  v.  Metropolitan  El. 
R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp. 
378;  Eysaman  v.  Small  (Supreme  Ct.), 
15  N.  Y.  Supp.  288;  Rockwell  v.  Hurst 
(C.  PL),  15  N.  Y.  Supp.  290. 

North  Carolina. — Cumming  v.  Bar- 
ber, 99  N.  Car.  332;  Blake  v.  Brough- 
ton,  107  N.  Car.  220. 

Pennsylvania. — Worrall  v.  Pyle,  132 
Pa.  St.  529. 

Texas. — Stonebraker  v.  Frier,  70 
Tex.  202;  Letcher  v.  Morrison,  79  Tex. 
240;  New  York,  etc.,  R.  Co.  v.  Galla- 
her,  79  Tex.  685;  Weis  v.  Quinan 
(Tex.,  i888),  7  S.  W.  Rep.  804;  Patten 
V.  Belo  (Tex.,  1890),  14  S.  W.  Rep. 
1037;  Seay  v.  Diller  (Tex.,  1889),  16  S. 
W.  Rep.  642. 

West  Virginia. — Moran  v.  Clark,  30 
W.  Va.  358;  Tully  v.  Despard,  31  W. 
Va.  370. 

Wisconsin. — Browning  v.  Goodrich 
Transp.  Co.,  78  Wis.  391. 

Washington  Territory.  —  Silsby  v. 
Frost,  3  Wash.  Ter.  388'. 

United  States. — Reagan  v.  Aiken, 
138  U.  S.  109. 

2.  Alabama.  —  Cobb    v.    Malone    86 
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A.a.  514;  McCaskey  v.  Pollock,  82  Ala.  Jordan,  87  Ga.  69;  Nunnally  v.  Owens, 

174;  Bozeman  z/.  Bozeman,  83  Ala.  416;  90  Ga.  220;  Perseverance  Min.  Co.  v. 

Stephens  v.   Regenstein,  8g  Ala.  561;  Bisaner,   87  Ga.  193;  Powell  v.  Brun- 

Carrington  v.  Louisville,  etc.,  R.  Co.,  ner,  86  Ga.  531;  Christian  v.  State,  86 

88  Ala.   472;    Louisville,   etc.,  R.  Co.  Ga.  430;  Hunnicutt  7/.  Georgia  Pac.  R. 

V.    Hall,    91    Ala.     112;    Williams   v.  Co.,   85  Ga.   195;  Merck  v.  American 

State, 83  Ala.    55;    Cotton  z/.  State,  87  Freehold  Land  Mortg.  Co.,  79  Ga.  213; 

Ala.    75;    Seals    v.    Pheiffer,    84   Ala.  Allen  v.  Daniels,  80  Ga.  813;  McCook 

359.  V.  Harp,  81  Ga.  229;  Walton  v.  Twiggs, 

Arkansas. — St.   Louis,   etc.,   R.   Co.  91  Ga.  90;  Harman  t/.  Charleston,  etc., 

V.   State,  55  Ark.   200;  Martin  v.  Mc-  R.  Co.,  88  Ga.  261. 

Diarmid,    55     Ark.     213;    McLain    v.  Idaho.  —  O'Connor   v.    Langdon,    2 

Duncan,   57  Ark.   49;  Pruitt   v.   State  Idaho  803;  U.  S.  z/.  Alexander,  2  Idaho 

(Ark.,  1889),  II  S.  W.  Rep.  822;  Camp-  354. 

bell   V.   Carnahan  (Ark.,   1890),    13   S.  Illinois.  —  Blackman    v.    Bloom,    31 

W.   Rep.  1098;  Murrell  v.  Pacific  Ex-  111.  App.  614;  Hinckley  v.  Cheney,  31 

press  Co.,  54  Ark.  22.  111.   App.    527;  Stewart  v.  School  Di- 

California. — Klumpke  v.    Ackerson  rectors,   24  111.    App.   229;   Keegan   v. 

(Cal.,    1886),    II    Pac.  Rep.  31;  Hobbs  Kinnare,    22    111.    App.    455,    affirmed 

V.  Nunn  (Cal.,  1886),  11   Pac.  Rep.  32;  in    123    111.    280;    Erie    Pac.    Dispatch 

People  V,  Collins,  75  Cal.   411;  Menk  v.  Stanley,  22   111.  App.   459.  affirmed 

V.  Home  Ins.  Co.,  76  Cal.  50;  Tivnen  in    123  111.    158;   Franklin  Sav.   Bank 

V.  Monahan,  76  Cal.  131;  Reynolds  v.  v.    Taylor,    131    111.    376;   Schlesinger 

Lincoln,    71    Cal.    183;    Townsend   v.  v.   Keifer,   131    111.    104;   Hamburgher 

Briggs  (Cal.,  1893),  32   Pac.  Rep.  307;  Co.    v.    Levy,   27    111.   App.    570;   Mc- 

Heinlen    v.     Heilbron.    97    Cal.     loi;  Donald  v.    Moore,    32   111.    App.    142; 

People  z/.   Cox,  76  Cal.  281;  Martin  z/.  Waarich     v.     Winter,      33     111.     App. 

Splivalo  (Cal.,  1889),  21  Pac.  Rep.  547;  36;  Daegling  v.  Illinois  Vault  Co.,  33 

Learned     v.     Castle,     78     Cal.     454;  111.  App.  341;  Lake  z/.  Bok,  33  111.  App. 

Bohnert  v.  Bohnert,  91  Cal.  428;   Mc-  45;    Aneals   v.    People,    134    111.    401; 

Lean  v.  Crow,  88   Cal.  644;  Dalton  v.  Graybeal    v.    Gardner,    146    111.    337; 

Leahey,  80  Cal.   446;   Shear  v.   Lyon  Austin   v.    Austin,  43    111.    App.    488; 

(Cal.,   1891),  26  Pac.  Rep.  619;  Ellen  Hellman  v.  Schwartz,  44  III.  App.  84; 

V.  Lewison,  88  Cal.  253;   Williamson  Mix  v.  People,  122  111.  641;  McMahon 

V.   Tobey,   86  Cal.  497;  Elbert  v.  Los  z.-.  Sankey,  35  111.  App.  341,  affirmed  in 

Angeles  Gas  Co.,   97  Cal.  244;  In  re  133  111.  636;  Ohio,  etc.,  R.  Co.  v.  Doo- 

Spencer's  Estate,  96  Cal.  448.  ley,  32  111.  App.  228;  Russell  z'.Chicago 

Colorado. — UUman  v.  McCormic,   12  Trust,  etc.,   Bank,   139   111.   538;  Her- 

Colo.  553;  Teller  z/.  Hartman,  16C0I0.  cules   Iron  Works  v.    Elgin,   etc.,   R. 

447;    Schiffer  v.  Adams,   13  Colo.  572;  Co.,  141  111.  491;  Schulz  v.  Schulz,  138 

Colorado  Mfg.   Co.  v.   McDonald,   15  111.  665;  Shea  v.  Wagner,  29  111.  App. 

Colo.     516;    Londoner   v.     People,    15  193;  Farwell  v.   Huling,  132   111.   112; 

Colo.  557.  Jackson  v.  People,  126  111.  139;  Moran 

Connecticut.  —  Harris'    Appeal,    58  v.  Pellifant,  28  111.   App.  278;  Crosby 

Conn.    492;    Atwood    v.    Partree,    56  v.  People,  137  111.  325;  Moline  Wagon 

Conn.  80.  Co.  v.  Preston,  25  111.  App.  358;  Kan- 

Dakota.  —  Sanders    v.    Reister,     i  kakee,  etc.,  R.   Co.  v.  Horan,  131   111. 

Dakota  151;  Yankton  County  z/.  Ross-  288;   Chicago    City    R.    Co.    v.    Van 

teuscher,  i  Dakota  125.  Vleck,   143  111.  480;  Collar  v.    Patter- 

Plorida. — Livingston  v.  L'Engle,  27  son,   157   111.   403;    English   v.   Leman 

Fla.  502;  Jacksonville,  etc.,  R.  Co.  v.  (111.,  1888),  17  N.  E.  Rep.  758;  Chicago, 

Peninsula   Land   Transp.,    etc.,    Co.,  etc.,    R.    Co.  v.  Sullivan  (111.,    1888), 

27  Fla.   I,   157;  Hawkins  v.  State,  28  17  N.  E.  Rep.  460;  Post  v.  Springfield 

Fla.  363.  First  Nat.   Bank,  138  111.  559;  Epling 

Georgia. — Keans  v.  Jones,  77  Ga.  90;  v.  Hutton,  121  111.  555;  Doll  v.  People, 

Kelley  v.  McWhorter,  77  Ga.  91;  Col-  145  111.  253. 

lins  V.   State,   78  Ga.    87;  Simpson  v.  Indiana.  —  Binns    v.   State,  66  Ind. 

McBride,   78  Ga.  297;  Grier  v.  Cross,  428;    Powers    v.    State,    87    Ind.    144; 

79  Ga.   435;    Central   R.,   etc.,  Co.  v.  Rothrock   v.    Perkinson,    61    Ind.    39; 

Rouse,  77  Ga.  393;  Mitchell  v.  State,  Van  Valkenberg  v.  Van   Valkenberg, 

79  Ga.  730;  Furr  v.  Eddleman,  80  Ga.  90   Ind.    433;  Woolery    v.   Louisville, 

660;   Southern  Bell  Tel.,  etc.,  Co.  v.  etc.,    R.    Co.,    107    Ind.    381  ;    Porter 
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that  the  error  alleged  therein  on  behalf  of  the  appellant  could 


V.  Waltz,  io8  Ind.  40;  Hollingsworth  v. 
State,  III  Ind.  289;  Kernodle  v.  Gib- 
son, 114  Ind.  451;  Brown  v.  State,  iii 
Ind.  441;  Farmers'  L.  &  T.  Co.  v.  Can- 
ada, etc.,  R.  Co.,  127  Ind.  250;  Keister 
V.  Myers,  115  Ind.  312;  Lake  Shore, 
etc.,  R.  Co.  V.  Stupak,  123  Ind.  210; 
Thistlewaite  v.  Thistlewaite,  132  Ind. 
355;  Monnix  v.  State,  115  Ind.  245; 
Cox  V.  Baker,  113  Ind.  62;  Hellebush 
V.  Blake,  119  Ind.  349;  Peden  v.  Mail, 
118  Ind.  556;  McNutt  V.  McNutt,  116 
Ind.  545;  Copeland  v.  Koontz,  125 
Ind.  126;  Qualter  v.  State,  120  Ind.  92; 
Glover  v.  Stevenson,  126  Ind.  532; 
Chicago,  etc.,  R.  Co.  v.  Spilker,  134 
Ind.  380. 

Iowa. — Walthelm  v.  Artz,  70  Iowa 
6og;  Liston  v.  Central  Iowa  R.  Co.,  70 
Iowa  714;  State  v.  Stubbs,  73  Iowa 
765;  Logan  V.  Samsel,  74  Iowa  87; 
Snyder  v.  Snyder,  75  Iowa  255;  State 
V.  Braniff,  76  Iowa  291;  Key  v.  Des 
Moines  Ins.  Co.,  47  Iowa  174;  State  v. 
Rainsbarger,  74  Iowa  196;  Clapp  v. 
Trowbridge,  74  Iowa  550;  Dickens  v. 
Des  Moines,  74  Iowa  216;  State  v. 
Pugsley,  75  Iowa  742;  Seska  v.  Chi- 
cago, etc.,  R.  Co.,  77  Iowa  137;  Alline 
V.  Le  Mars,  71  Iowa  654;  Clark  v. 
Ralls,  71  Iowa  189;  Eckelum  v.  Tal- 
bot, 80  Iowa  569;  Miles  v.  ,Wikel,  74 
Iowa  712;  Chicago,  etc.,  R.  Co.  v. 
Dey,  76  Iowa  278;  Mayne  v.  Council 
Bluff  Sav.  Bank,  80  Iowa  710;  State 
V.  Ginger,  80  Iowa  574;  State  v. 
Hemm,  82  Iowa  609;  Cook  v.  Chicago, 
etc.,  R.  Co.,  81  Iowa  551;  State  v. 
Conable,  81  Iowa  60;  Walker  v.  Free- 
love,  79  Iowa  752;  McVey  v.  Mar- 
ratt,  80  Iowa  132;  Russell  v.  Mur- 
dock,  79  Iowa  loi;  Burdick  v.  Chi- 
cago, etc.,  R.  Co.,  87  Iowa  384. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Miller,  39  Kan.  419;  Atchison,  etc.,  R. 
Co.  V.  Sly,  41  Kan.  729;  Stephens  v. 
Scott,  43  Kan.  285;  Reed  v.  New,  35 
Kan.  727;  Goddard  v.  Donaha,  42  Kan. 
754;  State  V.  Smith,  50  Kan.  69;  Rock- 
ford  Ins.  Co.  V.  Farmers'  State  Bank, 
50  Kan.  427;  Atchison,  etc.,  R.  Co.  v. 
Collins,  47  Kan.  11;  Southern  Kan.  R. 
Co.  V.  Walsh,  45  Kan.  653;  Branaman 
V.  Sherman,  49  Kan.  771. 

Kentucky. — West  v.  Com.  (Ky.,1892), 

20  S.  W.  Rep.  219;  Lane  v.  Mt.  Ster- 
ling Traders'  Deposit  Bank  (Ky.,  1893), 

21  S.  W.  Rep.  756;  Dean  v.  Dean  (Ky., 
1886),  I  S.  W.  Rep.  811;  Clark  v.  New- 
man (Ky.,  1886),  I  S.  W.  Rep.  880;  Dun- 


can V.  Com.,  85  Ky.  614;  Masonic 
Temple  Co.  v.  Com.  (Ky.,  1889),  12 
S.  W.  Rep.  143. 

Louisiana. — State  v.  Duffy,  39  La. 
Ann.  419;  State  v.  Jackson,  42  La. 
Ann.  1170;  State  v.  Beeder,  44  La. 
Ann.  1007. 

Afaine. — State  v.  Clair,  84  Me.  248; 
Manning  v.  Devereux,  81  Me.  560. 

Maryland. — Goldman  v.  State,  75 
Md.  621. 

Massachusetts. — Com.  v.  Lowrey,  158 
Mass.  18;  Moors  v.  Washburn  (Mass., 
1893),  34  N.  E.  Rep.  182;  Hebert  v. 
Northampton,  152  Mass.  266;  Norwich, 
etc.,  R.  Co.  V.  Worcester,  147  Mass. 
518;  Thompson  v.  Dickinson  (Mass., 
1893),  34  N.  E.  Rep.  262. 

Michigan. — Moreland  v.  Houghton, 
94  Mich. 548;  People  7^.  Herrick, 59  Mich. 
563;  Hitchcock  V.  Hahn,  60  Mich.  459; 
Brown  v.  Weightman,  62  Mich.  557; 
Highway  Comrs.  v.  Riker,  79  Mich. 
551;  Manning  v.  Bresnahan,  63  Mich. 
584;  People  V.  Dane,  81  Mich.  36;  Gray 
V.  Frank,  86  Mich.  382. 

Minnesota. — Menzel  v.  Tubbs,  51 
Minn.  364;  Akers  v.  Thwing,  52  Minn. 

495. 

Alississippi. — Hambrick  v.  Jones,  64 
Miss.  240;  Peterson  v.  Kittredge,  65 
Miss.  33;  Louisville,  etc.,  R.  Co.  v. 
Ryan,  64  Miss.  399;  Yazoo,  etc.,  R.  Co. 
V.  Williams,  67  Miss.  18. 

Missouri. — Spence  v.  Crow,  47  Mo. 
App.  321;  Green  v.  St.  Louis,  106  Mo. 
454;  Nave  V.  Adams,  107  Mo.  414;  Tay- 
lor V.  Penquite,  35  Mo.  App.  389; 
Kirkbridge  v.  Gash,  34  Mo.  App.  256; 
Fitzpatrick  v.  Missouri  Pac.  R.  Co., 
34  Mo.  App.  280;  Cox  V.  Syenite  Gran- 
ite Co.,  39  Mo.  App.  424;  Meyer  v. 
Lewis,  43  Mo.  App.  417;  Dimmitt  v. 
Hannibal,  etc.,  R.  Co.,  40  Mo.  App. 
654;  Cheek  v.  Waldron,  39  Mo.  App. 
21;  Gale  V.  State  Ins.  Co.,  33  Mo. 
App.  664;  Harrington  v.  Sedalia,  98 
Mo.  583;  Building,  etc..  Mill  Co.  v. 
Huber,  42  Mo.  App.  432;  Schlereth  v. 
Missouri  Pac.  R.  Co.  (Mo.,  1892),  19 
S.  W.  Rep.  1134;  Macev  v.  Stark  (Mo., 
1893),  21  S.  W.  Rep.  1088;  McLaran  v. 
Wilhelm,  50  Mo.  App.  658;  Walsh  v. 
St.  Louis  Drayage  Co.,  40  Mo.  App. 
339;  MacDonald  v.  Wolff,  40  Mo.  App. 
302;  Werner  v.  O'Brien,  40  Mo.  App. 
483;  Griffith  v.  Gillum,  31  Mo.  App. 
33;  Nearen  v.  Bakewell,  no  Mo. 
645;  Todd  V.  Crutsinger,  30  Mo.  App. 
145;  State  V.  Prather,  41  Mo.  App.  451; 
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have  worked  no  injury  to  him,  and  could   not  have  changed  the 

Supp.  641;  Fey  v.  Fey  (Brooklyn  City 
Ct.),  8  N.  Y.  Supp.  362;  Abbey  v.  Fer- 
ris (Supreme  Ct.),  9  N.  Y.  Supp.  597; 
Genovese  v.  New  York,  55  N.  Y.  Su- 
per. Ct.  397;  Birch  v.  Metropolitan  EI. 
R.  Co.,  15  Daly  (N.  Y.)  453;  People  v. 
Brooks  (Supreme  Ct.),  15  N.  Y.  Supp. 
362;  People  V.  Morris  (Supreme  Ct.),' 
12  N.  Y.  Supp.  492;  Arthur  v.  Wright 
(Supreme  Ct.),  10  N.  Y.  Supp.  368; 
Atkinson  v.  Oelsner  (Supreme  Ct.), 
ID  N.  Y.  Supp.  822;  James  v.  Work 
(Supreme  Ct.),  22  N.  Y.  Supp.  123; 
Read  v.  Nicholas,  118  N.  Y.  224;  Peo- 
ple V.  Dimick,  107  N.  Y.  13;  Grout 
V.  Cottrell  (Supreme  Ct.),  22  N.  Y. 
Supp.  336;  Von  Kamen  v.  Roes  (Su- 
preme Ct.),  20  N.  Y.  Supp.  548. 

North  Carolina. — McMillan  v.  Bax- 
ley,  112  N.  Car.  578;  Lookout  Lumber 
Co.  V.  Sanford,  112  N.  Car.  655;  Brown 
V.  McKee,  108  N.  Car.  387. 

North  Dakota. — Prairie  School  Tp. 
V.  Haselen,  3  N.  Dak.  328;  Braith- 
waite  V.  Aikin,  i  N.  Dak.  455. 

Pennsylvania. — Bedellf.  Errett  (Pa., 
1887),  II  Atl.  Rep.  571;  Harley  v.  Leb- 
anon Mut.  Ins.  Co.,  120  Pa.  St.  182; 
Robb  V.  Carnegie,  145  Pa.  St.  324; 
Com.  V.  Seeman  (Pa.,-  1888),  14  Atl. 
Rep.  329;  Lewis  v.  Rattigan,  138  Pa. 
St.  308;  Cornish  v.  Hooker,  141  Pa. 
St.  138;  Scranton  School  Dist.  v.  Simp- 
son, 133  Pa.  St.  202;  Elliott  V.  Oil  City, 
129  Pa.  St.  570;  Long  v.  Milford,  137 
Pa.  St.  122;  Farquhar  v.  McAlevy, 
142  Pa.  St.  233;  Com.  V.  Doughty,  139 
Pa.  St.  386;  Crawford  v.  Shriver,  139 
Pa.  St.  239. 

South  Carolina. — Murphy  v.  Valk,  30 
S.  Car.  262;  Woody  v.  Dean,  24  S. 
Car.  499. 

South  Dakota. —  Cahn  v.  Farmers', 
etc..  Bank,  i  S.  Dak.  237, 

Tennessee.  —  Morton  v.  State,  91 
Tenn.  437;  Pearce  v.  Suggs,  85  Tenn. 
724. 

l^exas.  —  Mayfield  v.  Williams,  73 
Tex.  508;  Wilber  v.  Kray  (Tex., 
1889),  II  S.  W.  Rep,  540;  Howard  v. 
Kopperl,  74  Tex.  494;  Lasater  v.  Van 
Hook,  77  Tex.  650;  Jefferson  v.  State, 
24  Tex.  App.  535;  Crawford  v.  Wil- 
cox, 68  Tex.  109;  Langley  v.  State 
(Tex.  Crim.  App.,  1893),  20 S.  W.  Rep. 
916;  Harris  v.  State,  31  Tex.  Crim. 
Rep.  411;  Blumann  v.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep. 
1027;  Rodriquez  v.  State,  32  Tex. 
Crim.  Rep.    259  ;  Mealer  v.  State.  32 


Imler  v.  Springfield,  30  Mo.  App.  669; 
Young  V.  Hudson,  99  Mo.  102;  Roe  v. 
Kansas  City,  100  Mo.  190;  Williams  v. 
Mitchell,  112  Mo.  300;  Estes  v.  Fry,  94 
Mo.  266;  Hilz  V.  Missouri  Pac.  R.  Co., 
loi  Mo.  36;  Hudson  v.  Wabash  West- 
ern R.  Co.,  loi  Mo.  13;  Zeliff  z/.  Schus- 
ter, 31  Mo.  App.  493. 

Montana. — Newall  v.  Meyendorff,  9 
Mont.  254. 

Nebraska. — Trester  v.  Missouri  Pac. 
R.  Co.,  33  Neb.  171;  North  Bend  First 
Nat.  Bank  v.  Miltonberger,  33  Neb. 
847;  Ackerman  v.  Bryan,  33  Neb.  515; 
Aspinwall  v.  Sabin,  22  Neb.  73;  Mc- 
Bride  v.  Lathrop,  24  Neb.  93;  Buchan- 
an V.  Mallalieu,  25  Neb.  201;  Pollard 
V.  Turner,  22  Neb.  366;  Milligan  v. 
Butcher,  23  Neb.  683;  Chamberlain  v. 
Brown,  25  Neb.  434;  Curtis  v.  Perry, 
33  Neb.  519;  Nowotny  v.  Blair,  32 
Neb.  175;  Brooks  v.  Dutcher,  22  Neb. 
644;  Ballard  v.  Hansen,  33  Neb.  861. 

Nevada,  —  Winter  v.  Fulstone,  20 
Nev.  260;  State  v.  Lewis,  20  Nev.  333; 
Schulz  V.  Sweeny,  19  Nev.  359. 

New  Hampshire. — Union  Bank  Co. 
V.  Blanchard,  65  N.  H.  21;  Bean  v. 
Conway  Sav.  Bank,  64  N.  H.  350. 

New  Mexico. — Faulkner  v.  Territory 
(N.  Mex.,  1892),  30  Pac.  Rep.  905;  Mil- 
ler v.  Preston,  4  N.  Mex.  314;  Denver, 
etc.,  R.  Co.  V.  Harris,  3  N.  Mex.  109; 
Lacey  v.  Woodward  (N.  Mex.,  1891), 
25  Pac.  Rep.  785. 

New  York. — Lewis  v.  Hojer(C.  PI.), 
16  N.  Y.  Supp.  534;  Goldstein  v.  White 
(C.  PI.),i6  N.  Y.  Supp.  860;  Slocum  v. 
Slocum,  57  Hun  (N.  Y.)  591;  Arthur 
v.  Wright,  57  Hun  (N.  Y.)  22;  National 
Park  Bank  v.  Steele,  etc.,  Mfg. 
Co.  (Supreme  Ct.),  11  N.  Y.  Supp.  538; 
Kane  v.  New  York  El.  R.  Co.,  125  N. 
Y.  164;  Barnes  v.  Denslow  (Supreme 
Ct.),  9  N.  Y.  Supp.  53;  Schuhle  z/.Cun- 
ningham,  14  Daly  (N.  Y.)  404;  Angell 
v.  Hill  (Supreme  Ct.).  18  N.  Y.  Supp. 
824;  Griggs  v.  Smith  (C.  PI.),  13  N. 
Y.  Supp.  273;  Hine  v.  Manhattan  R. 
Co.  (Super.  Ct.),  11  N.  Y.  Supp.  586; 
Kruger  v.  Braender  (C.  PI.),  23  N.  Y. 
Supp.  324;  Moore  v.  Williams,  55  N. 
Y.  Super.  Ct.  116;  Crim  v.  Stark- 
weather, 59  Hun  (N.  Y.)  620;  DeGraaf 
V.  Wyckoff,  118  N.  Y.  i;  Riss  v.  Mess- 
more  (Super.  Ct.),  9  N.  Y.  Supp.  320; 
Wennemer  v.  Braender  (Super.  Ct.), 
18  N.  Y.  Supp.  959;  Parks  w.  Andrews, 
56  Hun  (N.  Y.)  391;  Thompson  v. 
Manhattan  R.   Co.  (C.    PI.),  8  N.  Y. 
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Tex.  Crim.  Rep.  102;  Coyle  v.  State 
(Tex.  Crim.  App.,  1893),  21  S.  W. 
Rep.  765;  Ashton  v.  State,  31  Tex. 
Crim.  Rep.  482;  Trent  v.  State,  31 
Tex.  Crim.  Rep.  251;  Musselman  v. 
Strohl,  83  Tex.  473;  Wilson  v.  Swasey 
(Tex.  1892),  20  S.  W.  Rep.  48;  Norris 
V.  State,  32  Tex.  Crim.  Rep.  172; 
Garza  v.  State  (Tex.  Crim.  App., 
1892),  20  S.  W.  Rep.  752;  Lambert 
V.  Williams  (Tex.  Civ.  App.,  1893), 
21  S.  W.  Rep.  108;  Powers  v. 
State,  23  Tex.  App.  62;  Caldwell 
County  V.  Harbert,  68  Tex.  321;  John- 
son V.  State,  36  Tex.  App.  399;  Parker 
V.  Chancellor,  78  Tex.  524;  Stone- 
braker  v.  Friar,  70  Tex.  202;  Counts 
V.  State  (Tex.  App.,  1890),  15  S.  W. 
Rep.  406;  Ratcliff  v.  State,  29  Tex. 
App.  248;  Missouri  Pac.  R.  Co.  v. 
Edwards,  75  Tex.  334;  Jenkins  v, 
Cain  (Tex.,  1889),  12  S.  W.  Rep. 
1114;  Linney  v.  Wood,  66  Tex.  22; 
Ayers  v.  Harris,  77  Tex.  108;  Kutch 
V.  Holley,  77  Tex.  220;  Dillingham 
V.  Bryant  (Tex.  App.,  1889),  14 
S.  W.  Rep.  1017;  Bayne  v.  State,  29 
Tex.  App.  135;  Sheldon  v.  Martin 
(Tex.,  1888),  8  S.  W.  Rep.  61;  Lecomte 
V.  Toudouze,  82  Tex.  208;  Hurst  v. 
Marshall,  75  Tex.  452;  Jones  v.  State, 
32  Tex.  Crim.  Rep.  108,  no;  Missouri 
Pac.  R.  Co.  V.  Smith  (Tex.,  1891),  16  S. 
W.  Rep.  803;  Wyatt  v.  Foster,  79  Tex. 

413. 

Utah. — Lowell  v.  Parkinson,  4  Utah 

64. 

Vermont.  —  Manghan  v.  Burns, 
64  Vt.  316;  Foster  v.  Burton,  62 
Vt.  239  ;  Spaulding  v.  Albin,  63  Vt. 
148. 

Virginia. — Stinson  v.  Barley  (Va., 
1892),  14  S.  E.  Rep.  531;  Ward  v. 
Funsten,  86  Va.  359;  Roanoke  Nat. 
Bank  v.  Farmers'  Nat.  Bank,  84  Va. 
603;  Todd  V.  Gallego  Mills  Mfg.  Co., 
84  Va.  586. 

Washington. —  Sabin  v.  Adams,  5 
Wash.  768;  Wolferman  v.  Bell,  6 
Wash.  84;  State  v.  Freidrich,  4  Wash. 
204;  Silsby  V.  Frost,  3  Wash.  Ter. 
388;  Kley  V.  Geiger,  4  Wash.  484; 
Burt  V.  Agassiz,  6  Wash.  242. 

West  Virginia. — Ball  v.  Cox,  29  W. 
Va.  407;  Tully  v.  Despard,  31  W.  Va. 
370;  Moran  v.  Clarke,  30  W.  Va. 
358. 

Wisconsin. — Kircher  v.  Milwaukee 
Mechanics*  Mut.  Ins.  Co.,  74  Wis. 
470;  Murray  v.  Norwood,  77  Wis.  405; 
Grace  v.  Dempsey,  75  Wis.  313;  Hanf 
v.  Northwestern  Masonic  Aid  Assoc, 


76  Wis.  450;  Ryan  v.  State,  83  Wis. 
486;  Kalbus  V.  Abbot,  77  Wis.  621; 
Plunkett  V.  Minneapolis,  etc.,  R. 
Co.,  78  Wis.  222;  Gregory  v.  Rosen- 
krans,  78  Wis.  451;  Butterfield  v. 
Graves,  85  Wis.  199. 

United  States. —  Wilson  v.  Everett, 
139  U.  S.  616;  Hayes  v.  Pratt,  147  U. 
S.  557;  Kansas  City,  etc.,  R.  Co.  v. 
Slower,  51  Fed.  Rep.  649;  Kansas 
City,  etc.,  R.  Co.  v.  Stones,  44  Fed. 
Rep.  209. 

So  it  was  said  in  Lancaster  v.  Col- 
lins, 115  U.  S.  222:  "  No  judgment 
shall  be  reversed  in  a  court  of  errors 
where  it  is  clear  the  error  could  not 
have  prejudiced  and  did  not  preju- 
dice the  rights  of  the  party  against 
whom  the  ruling  was  made."  To  the 
same  effect:  Deery  v.  Cray,  5  Wall. 
(U.  S.)  795;  Gregg  v.  Moss,  14  Wall. 
(U.  S.)  564;  Lucas  V.  Brooks,  18 
Wall.  (U.  S.)  436;  AUis  v.  Northwest- 
ern Mut.  L.  Co.,  97  U.  S.  145;  Can- 
non V.  Pratt,  99  U.  S.  619;  Union 
Consol.  Silver  Min.  Co.  v.  Taylor,  100 
U.  S.  37;  Hornbuckle  v.  Stafford,  in 
U.  S.  389. 

Statutory. — So  under  Rev.  Stat.  Mo., 
§  2302,  the  appellate  tribunals  are 
forbidden  to  reverse  a  judgment  of 
any  court  unless  it  is  believed  that 
the  error  committed  materially  affects 
the  merits  of  the  action.  Wenzell  v. 
Erath,  48  Mo.  App.  479. 

Difference  between  Prejudicial  and 
Harmless  Error. — A  recent  California 
case  illustrates  clearly  the  difference 
between  prejudicial  and  harmless 
error.  A  cause  of  action  to  recover 
damages  for  negligence  of  a  bailee 
was  joined  with  a  count  alleging  con- 
version of  the  same  property.  During 
the  trial  the  plaintiff  moved  for  and 
was  granted  permission  to  amend  the 
second  cause  of  action  by  adding  that 
the  damages  claimed  in  both  counts 
were  identical.  Plaintiff  announced 
that  the  amendment  would  be  made, 
but  did  not  actually  make  it  until  after 
judgment.  Appellant  assigned  as  error 
misjoinder  of  counts,  and  the  amend- 
ment made  after  judgment.  The  court 
said  with  regard  to  the  misjoinder: 
"  These  two  causes  of  action  cannot  be 
joined  under  section  427  of  the  Code  of 
Civil  Procedure, and  it  was  error  for  the 
court  to  overrule  the  demurrer  inter- 
posed on  that  ground.  Whether  the  er- 
ror was  prejudicial,  is  the  only  question 
remaining.  It  would  be  going  a  great 
way  for  this  court  to  say  that  one  is 
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result,  the  judgment  of  the  court  below  will  be  affirmed,*  as  of 

86  Cal.  403;  Marshall  v.  Hancock,  80 
Cal.  82;  Madden  v.  Occidental,  etc., 
Steamship  Co.,  86  Cal.  445;  Morgan 
V.  Southern  Pac.  R.  Co.,  95  Cal.  501; 
Champion  Min.  Co.  v.  Consolidated 
Wyoming  Gold  Min.  Co.,  75  Cal.  78. 

Connecticut.  —  State  v.  French,  60 
Conn.  478. 

Dakota.  —  Citizens'  Nat.  Bank  v. 
Jenks,  6  Dakota  432. 

Florida. — Livingston  v.  L'Engle,  27 
Fla.  502. 

Georgia. — Taffe  v.  State,  90  Ga.  459; 
Walker  v.  Hughes,  90  Ga.  52;  Waxel- 
baum  V.  Limberger,  78  Ga.  43;  Ramsey 
V.  State,  92  Ga.  53. 

Illinois. — Commercial  Union  Assur. 
Co.  V.  Scammon,  35  111.  App.  659; 
Brown  v.  Walker,  32  111.  App.  199; 
O'Malley  v.  Chicago  City  R.  Co.,  33 
111.  App.  354;  Lake  Shore,  etc.,  R.  Co. 
V.  Johnsen,  135  111.  641;  Bradley  v. 
People,  21  111.  App.  78;  Green  v.  Doyle. 
21  111.  App,  205;  Haldemanz/.  Sennett, 
21  111.  App.  230;  Northwestern  Ben., 
etc..  Aid  Assoc,  v.  Mann,  21  III.  App. 
377;  Beers  v.  Myers,  28  III.  App.  648; 
Nicholson  v.  People,  29  111.  App.  57; 
Parrott  v.  Swain,  29  111.  App.  266; 
Chicago  Dredging,  etc.,  Co.  v.  M«- 
Mahon,  30  111.  App.  358;  Feldes  v. 
Duncan,  30  111.  App.  469;  Gage  v. 
Chicago,  141  111.  642;  Smith  v.  People, 
142  111.  117;  Bradish  v.  Grant,  119  111. 
606;  Farnan  v.  Borders,  119  111.  228; 
Phenix  Ins.  Co.  v.  La  Pointe,  118  111. 
384;  Mosher  v.  Rogers,  117  111.  446; 
Hart  V.  Lemmon,  29  111.  App.  156; 
Hoyt  V.  People,  140  111.  588;  Rutz  v. 
Kehr,  143  111.  558;  Joliet  First  Nat. 
Bank  v.  Adam,  138  111.  483. 

Indiana. — Hollingsworth  v.  State, 
III  Ind.  289;  Kernodle  v.  Gibson,  114 
Ind.  451;  Brown  w.  State,  iii  Ind.  441; 
Eppert  V.  Hall,  133  Ind.  417;  Pennsyl- 
vania Co.  V.  Davis,  4  Ind.  App.  51; 
Blasingame  v.  Blasingame,  24  Ind.  86; 
Cincinnati,  etc..  Air  Line  R.  Co.  v. 
Rodgers,  24  Ind.  103;  Porter  County 
First  Nat.  Bank  v.  Williams,  4  Ind. 
App.  501;  Laverty  v.  State,  109  Ind. 
217;  Baals  V.  Stewart,  109  Ind.  371; 
Brown  v.  State,  105  Ind.  385;  Porter 
V.  Waltz,  108  Ind.  40;  State  v.  Finney, 
125  Ind.  427;  Patoka  Tp.  v.  Hopkins, 
131  Ind.  142;  Morgan  v.  Lake  Shore, 
etc.,  R.  Co.,  130  Ind.  loi. 

Iowa. — Greenough  v.  Shelden,  6 
Iowa  503;  Woodward  v.  Horst,  10  Iowa 
120;    Oliver  v.    Depew,    14   Iowa  490; 


not  injured  by  being  sued  in  a  mode 
not  only  not  authorized,  but  if  he  ob- 
jects, expressly  forbidden  by  the  stat- 
ute. How  can  we  say  that  he  may  not 
be  able  more  conveniently  and  suc- 
cessfully to  defend  a  single  action  than 
two — one  for  breach  of  contract  and 
the  other  for  injuries  resulting  from 
a  tort?  The  issues  would  be  more 
simple,  he  would  have  fewer  questions 
to  try,  and  he  would  know  exactly  what 
was  required.  The  rule  here  of  course 
is  that  the  court  must  be  able  to  see 
that  injury  has  not  resulted,  not  that 
we  cannot  see  that  injury  has  re- 
sulted;" and,  with  regard  to  the  amend- 
ment :  "Here  *  *  *  we  can  plainly 
see  that  the  defendant  was  not  in- 
jured, and  the  difference  between  this 
case  and  the  one  first  stated  happily 
illustrates  the  rule  by  which  to  deter- 
mine whether  an  error  was  prejudicial. 
In  regard  to  the  first  there  may  be  mat- 
ters of  which  we  are  unadvised,  and  it 
may  have  affected  the  policy  of  the 
defense.  Here  we  know  that  the  pro- 
posed amendment  did  not  and  could 
not  have  benefited  the  plaintiff  or  in- 
jured the  defendant.  It  did  not  change 
the  character  of  the  complaint  in  any 
respect.  But  if  its  effect  had  been  to 
help  the  complaint,  the  defendant 
still  was  not  injured,  for  he  tried  his 
case  with  reference  to  it,  and  was  not 
prejudiced  by  the  fact  that  it  was 
not  reduced  to  writing  until  after- 
wards." Stark  V.  Wellman,  g6  Cal. 
400. 

1.  Alabama. — Bell  z/. Kendall,  93  Ala. 
489;  Waxelbaum  v.  Bell,  91  Ala.  331; 
Geneva  County  v.  Hall,  93  Ala.  488; 
Hughes  V.  State,  35  Ala.  351;  Borgacki 
V.  Welch, 94  Ala.  429;  Pellum  v.  State, 
89  Ala.  28;  Louisville,  etc.,  R.  Co.  v. 
Mothershed,  97  Ala.  261. 

Arkansas. — McLarren  v.  Thurman, 
8  Ark.  513;  Hirsch  v.  Hirsch,  21  Ark. 
342;  Hayden  v.  State,  55  Ark.  342;  St. 
Louis,  etc.,  R.  Co.  v.  Triplett,  54 
Ark.  289;  Glasscock  v.  Rosengrant, 
55  Ark.  376. 

California. — People  v.  Giancoli,  74 
Cal.  642;  California  Bank  v.  Taaffe, 
76  Cal.  626;  Harnett  v.  Central  Pac. 
R.  Co.,  78  Cal.  31;  Symons  v.  Bun- 
nell (Cal.,  1889),  20  Pac.  Rep.  859; 
West  V.  Smith,  5  Cal.  96;  Dougherty 
V.  Coffin,  69  Cal.  454;  De  Johnson  v. 
Sepulbeda,  5  Cal.  149;  Gates  v.  Mc- 
Lean, 70  Cal.  42;  People  v.  Lattimore, 
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course  it  will  be  where   no  error  whatever  in   the  ruling  or  judg- 


Merrill  v.  Hole,  85  Iowa  66;  Martin 
V.  Capital  Ins.  Co.,  85  Iowa  643; 
Mumma  v.  McKee,  10  Iowa  107;  Snell 
V.  Hancock,  11  Iowa  117;  Winch  v. 
Baldwin,  68  Iowa  764;  Brentner  v. 
Chicago,  etc.,  R.  Co.,  68  Iowa  530; 
Coleman  v.  Reel,  75  Iowa  304;  Rob«rts 
V.  Morrison,  75  Iowa  321;  Wesley  v. 
Chicago,  etc.,  R.  Co.,  84  Iowa  441; 
State  V.  Douglass,  75  Iowa 432;  Fulmer 
V.  Fulmer,  22  Iowa  230;  Lathrop  v. 
Central  Iowa  R.  Co.,  69  Iowa  105; 
Davis  V.  Walter,  70  Iowa  465;  Flan- 
agan V.  Baltimore,  etc.,  R.  Co.,  83 
Iowa  639;  Sperry  i".  Cain  (Iowa,  1892), 

50  N.  W.  Rep.  945;  Carruthers  v.  Mc- 
Murray,  75  Iowa  173;  Harwood  z/.  Lee, 
85  Iowa  622. 

Kansas. — State  v.  Baldwin,  36  Kan. 
4;  Wilcox  V.  Byington,  36  Kan.  212; 
Interstate  Consol.  Rapid  Transit  R. 
Co.  z/.  Simpson,  45  Kan.  714;  Hamil- 
ton V.  Miller,  46  Kan.  486;  State  v. 
Davis,  48  Kan.  i;  Wilson  v.  Me-Ne- 
Chas.  40  Kan.  648;  Mannen  v.  Bailey, 

51  Kan.  442;  Goddard  v.  Donaha,  42 
Kan.  754;  Veatch  v.  Chenoweth,  48 
Kan.  743. 

Kentucky. — Howard  v.  Howard,  87 
Ky.  616;  Hennig  v.  Barringer  (Ky., 
1888),  ID  S.  W.  Rep.  136;  Cornelison 
V.  Com.,  84  Ky.  583. 

Louisiana. — Ealer  v.  Freret,  11  La. 
Ann.  455;  State  v.  Curtis,  44  La.  Ann. 
320;  State  V.  Duff,  39  La.  Ann.  419; 
Otis  V.  Sweeney,  43  La.  Ann.  1073. 

Maryland. — Bosley  v.  Chesapeake 
Ins.  Co.,  3  Gill  &  J.  (Md.)450;  Wallis 
V.  Wilkinson,  73  Md.  128;  Pegg  v. 
Warford,  7  Md.  582. 

Massachusetts. — Com.  v.  Holmes,  157 
Mass.  233. 

Alichigan. — Barton  v.  Gray,  57  Mich. 
622;  Nugent  V.  Goldsmith,  59  Mich. 
593;  Schisler  v.  Null,  91  Mich.  321; 
Brown  v,  Weightman,  62  Mich.  557; 
Thomas  v.  Dansby,  74  Mich.  398; 
Crowell  V.  Truax,  94  Mich.  585;  Wyatt 
V.  Herring,  90  Mich.  581;  Jordan  v. 
De  Golia,  91  Mich.  370. 

Minnesota. — Fleming  v.  Alden,  44 
Minn.  493;  Winslow  Bros.  Co.  v. 
Herzog  Mfg.  Co.,  46  Minn.  452;  Stens- 
gaard  v.  St.  Paul  Real  Estate  Title 
Ins.  Co..  50  Minn.  429;  Kraemer  v. 
Deustermann,  40  Minn.  469;  Haug  v. 
Haugan,  51  Minn.  558;  Kopp  v. 
Northern  Pac.  R.  Co.,  41  Minn.  310; 
Steffenson  v.  Chicago,  etc.,  R.  Co.,  48 
Minn.  285;  Foster  v.  Berkey,  8  Minn. 


351;  White  V.  Western  Assurance  Co., 
52  Minn.  352;  American  Mfg.  Co.  v. 
Klarquist,  47  Minn.  344. 

Mississippi.  —  Proskey  v.  West,  8 
Smed.  &  M.  (Miss.)  74;  Brown  v. 
State,  69  Miss.  398. 

Missouri. — Taylor  v.  Penquite,  35 
Mo.  App.  389;  Kirkbridge  v.  Gash,  34 
Mo.  App.  256;  Fitzpatrick  v.  Missouri 
Pac.  R.  Co.,  34  Mo.  App.  280;  Fell  v. 
Rich.  Hill  Coal  Min.  Co.,  23  Mo.  App. 
216;  Cooksey  v.  Crooks,  23  Mo.  App. 
463;  Straat  v.  Hayward,  37  Mo.  App. 
585;  Conrades  v.  Spink,  38  Mo.  App. 
309;  Brown  v.  Kenson  City,  etc.,  R. 
Co.,  20  Mo.  App.  427;  Orth  v.  Dorsch- 
lein,  32  Mo.  366;  Keane  v.  Klausman, 
21  Mo.  App.  485;  Compton  v.  Johnson, 
19  Mo.  App.  88;  Alexander  v.  Han- 
nibal, etc.,  R.  Co.,  19  Mo.  App.  312; 
Beiler  v.  Devoll,  40  Mo.  App.  251; 
Cheek  v.  Waldron,  39  Mo.  App.  21; 
Craig  V.  Kelly,  49  Mo.  App.  312; 
Young  V,  Hudson,  99  Mo.  102;  Roe  v. 
Kansas  City,  100  Mo.  190;  Nave  v. 
Adams,  107  Mo.  414;  State  v.  Duncan, 
116  Mo.  288;  Mitchell  v.  Bradstreet 
Co.,  116  Mo.  226. 

Nebraska, — Veneman  v.  McCurtain, 
33  Neb.  643;  Welborn  v.  Eskey,  25 
Neb.  193;  Seebrock  v.  Fedawa,  30  Neb. 
424;  Knowlton  v.  Mandeville,  20  Neb. 
59;  Cowles  V.  Thompson,  31  Neb.  479. 

Nevada. — Schulz  v.  Sweeny,  19  Nev. 

359- 

New  Hampshire. — Bean  v.  Conway 
Sav.  Bank,  64  N.  H.  350. 

New  York. — Sands  v.  Codwise,  4 
Johns.  (N.  Y.)  536;  Collins  v.  Hoxie,  9 
Paige  (N.  Y.)8i;  Kelsey  v.  Western, 
2  N.  Y.  500;  Robertson  v.  Bullions,  11 
N.  Y.  243;  Cudahy  v.  Rhinehart,  133 
N.  Y.  248;  De  Valle  v.  H  viand  (Su- 
preme Ct.),  15  N.  Y.  Supp.  901;  Mager 
V.  Metropolitan  El.  R.  Co.  (Super. 
Ct.),  18  N.  Y.  Supp.  958;  Nueman  v. 
New  York  El.  R.  Co.  (Super.  Ct.),  17 
N.  Y.  Supp.  955;  Phelps  v.  Metro- 
politan El.  R.  Co.  (Super.  Ct.),  17  N.Y. 
Supp.  956;  Sperb  v.  Metropolitan  El. 
R.  Co.  (Super.  Ct.),  17  N.  Y.  Supp. 
958;  Bookman  v.  New  York  El.  R.  Co. 
(Super.  Ct.),  17  N.Y.  Supp.  951;  Arnold 
V.  Metropolitan  El.  R.  Co.  (Super.  Ct.), 
17  N.  Y.  Supp.  951 ;  Esper  v.  New  York 
El.  R.  Co.  (Super.  Ct.),  17  N.  Y. 
Supp.  952;  Mattlage  v.  New  York 
El.  R.  Co.,  58  Hun  (N.  Y.)  603; 
Meeteer  v.  Manhattan  R.  Co.,  63 
Hun  (N.   Y.)  533;  Toomey  v.   Lyman 
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ment  complained  of  is  affirmatively  shown  by  the  appellant.* 

(Supreme  Ct.),  15  N.  Y.  Supp.  883; 
Williams  v.  Boehan  (Super.  Ct.),  17 
N.  Y.  Supp.  484;  People  v.  Webster,  68 
Hun  (N.  Y.)  11;  Birch  v.  Metropolitan 
El.  R.  Co.  (C.  PI.),  8  N.  Y.  Supp.  325; 
Genovesez'.  New  York,  55  N.  Y.  Super. 
Ct.  397;  People  V.  Pscherhofer  (Su- 
preme Ct.),  19  N.  Y.  Supp.  483;  Mc- 
Grath  v.  Walker,  64  Hun  (N.  Y.)  179. 

North  Carolina. — Davenport  v.  Ter- 
rell, 103  N.  Car.  53;  McAlpine  v. 
Daniel,  loi  N.  Car.  550;  Woody  v. 
Brooks,  102  N.  Car.  334;  Denning  v. 
Gainey,  95  N.  Car.  528;  Cuthbertson 
V.  North  Carolina  Home  Ins.  Co.,  96 
N.  Car.  480;  State  v.  Foster,  no  N. 
Car.  510;  Asbury  v.  Fair,  in  N.  Car. 
251;  State  V.  Crane,  no  N.  Car.  530. 

Pennsylvania. — Brady  Overseers  v. 
Clinton  Overseers,  148  Pa.  St.  311; 
Weidner  v.  Merz,  148  Pa.  St.  252; 
Borham  v.  Davis,  146  Pa.  St.  72; 
Fisher  v.  Hart,  149  Pa.  St.  232;  Sond- 
heimer  v.  Hoover,  144  Pa.  St.  221; 
Bedell  v.  Errett  (Pa.,  1887),  11  Atl. 
Rep.  571;  Lewis  v.  Protheroe  (Pa., 
1889),  17  Atl.  Rep.  200. 

South  Carolina. — Boyce  v.  Boyce,  6 
Rich.  (S.  Car.) 302;  State  v.  Crawford, 
39  S.  Car.  343. 

South  Dakota. — Kent  z'.  Dakota  Fire, 
etc.,  Ins.  Co.,  2  S.  Dak.  300. 

Tennessee. — East  Tennessee,  etc.,  R. 
Co.  V.  Aiken,  89  Tenn.  245. 

Texas. — McLain  v.  State,  30  Tex. 
App.  482;  Missouri  Pac.  R.  Co.  v. 
Shuford,  72  Tex.  165;  Willis  v.  Cham- 
bers, 8  Tex.  150;  Pridham  v.  Wed- 
dington,  74  Tex.  354;  Navarrow  v. 
State  (Tex.  App.,  1891),  17  S.  W.  Rep. 
545;  Wood  V.  Thornton,  85  Tex.  109; 
Alderman  v.  State  (Tex.  Crim.  App., 
1893).  22  S.  W.  Rep.  1096;  Texas  Cent. 
R.  Co.  V.  Stewart,  i  Tex.  Civ.  App. 
642;  Stayton  v.  State,  32  Tex.  Crim. 
Rep.  33. 

Vermont.— Canfield  v.  Hard,  58  Vt. 
217;  State  V.  0'Grady,65  Vt.  66;  State 
V.  Bedard,  65  Vt.  278;  Dono  v.  Ses- 
sions, 65  Vt.  79. 

Virginia.  —  Baker  v.  Seekright,  i 
Hen.  &  M.  (Va.)  177. 

Washington.  —  Noyes  v.  Pugin,  2 
Wash.  653;  State  v.  Kasper,  5  Wash. 
174;  Lee  V.  Lee,  3  Wash.  236. 

IVest  Virginia.  —  Ferguson  v.  Mil- 
lender,  32  W.  Va.  30;  Fowler  v.  Lewis, 
36  W.  Va.  112;  Moore  v.  Huntington, 
31  W.  Va.  842. 

IVisconsin.  —  Smith     v.    Welch,    10 


Wis.  91;  Barnes  v.  Burns,  81  Wis.  232; 
Ryan  v.  State,  83  Wis.  486;  Hanf  v. 
Northwestern  Masonic  Aid  Assoc,  76 
Wis.  450;  State  v.  Becker,  80  Wis. 
313- 

United  States. — Cavazos  v.  Trevino, 
6  Wall.  (U.  S.)  773;  Philpot  v.  Gru- 
ninger,  14  Wall.  (U.  S.)  570;  Chicago, 
etc.,  R.  Co.  V.  Ross,  112  U.  S.  377; 
Kansas  City,  etc.,  R.  Co.  v.  McDon- 
ald, 51  Fed.  Rep.  178. 

It  is  well  settled  that  to  justify 
the  court  in  reversing  a  judgment 
the  record  must  affirmatively  show 
that  there  was  error  in  the  proceed- 
ings below,  and  that  the  error  was,  or 
probably  was,  prejudicial  to  the  party 
complaining  here;  for  example,  a 
judgment  will  not  be  reversed  on  ac- 
count of  the  erroneous  admission  of 
evidence  that  does  not  harm  the  party 
complaining.  Binns  v.  State,  66  Ind. 
428;  Powers  V.  State,  87  Ind.  144; 
Rothrock  v.  Perkinson,  61  Ind.  39; 
Vanvalkenberg  v.  Vanvalkenberg,  90 
Ind.  433. 

Right  on  Whole  Becord.  —  So  where 
it  is  manifest  that  the  judgment  is 
right  on  the  whole  record  the  judg- 
ment will  be  affirmed,  notwithstanding 
error  in  the  proceedings.  Phillips  v. 
Bachelder,  47  Mo.  App.  52;  Bassett  v. 
Glover,  31  Mo.  App.  150;  Kortjohn  v. 
Seimers,  29  Mo.  App.  271;  Brooking 
V.  Shinn,  25  Mo.  App.  277;  Iron  Moun- 
tain Bank  -'.  Armstrong,  92  Mo.  App. 
265;  Vaughn  v.  Daniels,  98  Mo.  230. 

So  where  an  appeal  from  a  justice's 
court  is  erroneously  dismissed,  the 
error  is  harmless  if  appellant  had  ab- 
solutely no  defense,  and  the  Circuit 
Court  could  not  have  found  otherwise 
than  the  justice  did.  Phillips  v. 
Bachelder,  47  Mo.  App.  52. 

1.  Alabama.  —  Powell  v.  Henry,  96 
Ala.  412;  Rosenberg  v.  H.  B.  Claflin 
Co.,  95  Ala.  249;  Louisville,  etc.,  R.  Co. 
V.  Trammell,  93  Ala.  350;  Morris  Min. 
Co.  v.  Knox,  96  Ala.  320. 

California. — People  v.  Moran  (Cal., 
1893),  31  Pac.  Rep.  853;  Meyers  v. 
Trujillo(Cal.,  1S92),  31  Pac.  Rep.  579. 

Georgia.  —  Milledgeville  v.  Vinson 
(Ga.,  1893),  17  S.  E.  Rep.  864;  Car- 
reker  v.  State,  92  Ga.  471;  Hill  v. 
State,  91  Ga.  153. 

Illinois. — Richelieu  Hotel  Co.  v.  In- 
ternational Military  Encampment,  140 
111.  248. 

Indiana.  —  Wickwire    v.   Angola,  4 
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by  a  bill  of  exceptions  or  its  substitute.*     The  appellate  courts 


Ind.  App.  253;  Sluyter  v.  Union  Cent. 
L.  Ins.  Co.,  3  Ind.  App.  312;  Palm- 
erton  v.  Hoop,  131  Ind.  23;  Butler 
V.  Thornburg.  131  Ind.  237;  Toledo, 
etc.,  R.  Co.  V.  Stephenson,  131  Ind. 
203;  Wabash  R.  Co.  v.  Williamson,  3 
Ind.  App.  190;  Huntington  County  v. 
Hufifman  (Ind.,  1892),  31  N.  E.  Rep. 
570;  Chicago,  etc.,  R.  Co.  v.  Spilker, 
134  Ind.  380;  Montgomery  v.  Hines, 
134  Ind.  221;  Worley  v.  Hineman,  6 
Ind.  App.  240. 

Iowa.  —  Ellsworth  v.  Campbell,  87 
Iowa  532. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Foley  (Ky.,  1893),  21  S.  W.  Rep. 
866. 

Louisiana. — State  v.  Ward,  44  La. 
Ann.  800. 

Massachusetts. — Reyer  v.  Odd  Fel- 
lows Assoc,  157  Mass.  367. 

Montana.  —  Adams  v.  Bankers'  L. 
Assoc,  13  Mont.  222;  Leggat  v.  Leg- 
gat,  13  Mont.  190. 

New  York. — Roby  v.  Yates  (Supreme 
Ct.),  23  N.  Y.  Supp.  1108;  Matter  of 
Gannon's  Will  (C.  PI.),  21  N.  Y.  Supp. 
960;  Cook  V.  Berrott  (Supreme  Ct.), 
21  N.  Y.  Supp.  358. 

Oregon.  —  Du  Bois  v.  Perkins,  23 
Oregon  144;  Giachetta  v.  Morguam, 
24  Oregon  160;  Haley  v.  Bevis,  23 
Oregon  238;  Greenbaum  v.  Frank,  23 
Oregon  141. 

Texas. — Brown  v.  State  (Tex.  Crim. 
App.,  1893),  20  S.  W.  Rep.  924. 

United  States.— "SiVDxCa.  v.  Sun  Print- 
ing, etc.,  Assoc,  55  Fed.  Rep.  240. 

Conflict  with  Finding. — Where  the 
conflict  between  a  finding  of  fact  and 
the  judgment  is  irreconcilable  judg- 
ment will  be  reversed,  Pappenheim 
V.  Metropolitan  El.  R.  Co.  (Super.  Ct.), 
7  N.  Y.  Supp.  679;  as  where  the 
court  has  made  an  error  in  the  appli- 
cation of  law  to  the  facts,  Kuhl  v. 
Meyer,  35  Mo.  App.  206;  or  where  the 
admitted  facts  show  that  the  judgment 
should  be  rendered  for  the  opposite 
party.  Hewitt  v.  Doherty,  25  Mo.  App. 
326. 

After  Eendition.  —  A  judgment  will 
not  be   reversed  for  any  error  occur- 


not  be  reversed  on  account  of  an  im- 
material departure  from  technical 
rules  when  it  can  be  seen  that  no  harm 
resulted  to  appellant.  AUis  v.  North- 
western Mut.  L.  Ins.  Co.,  97  U.  S.  144. 

In  Favor  of  the  Defendant. — A  judg- 
ment in  favor  of  two  defendants  for 
costs,  where  only  one  is  served  with 
process  and  appears,  is  erroneous;  but 
as  it  does  not  prejudice  the  plaintiff, 
since  he  must  only  pay  the  same 
amount  to  the  defendant  who  actually 
appeared,  it  is  not  reversible  error  at 
his  instance.  Schlesinger  v.  Keifer, 
131  111.  104. 

1.  Alabama. — Powell  v.  State,  89 
Ala.  172;  Beck  v.  West,  91  Ala.  312; 
Efurd  V.  Loeb,  82  Ala.  429. 

Arizona.  —  Territory  v.  Selden,  i 
Arizona  381. 

California.  —  People  v.  Marks,  72 
Cal.  46;  Moyle  v.  Landers,  83  Cal. 
579;  People  V.  Moran  (Cal.,  1893),  31 
Pac  Rep.  853  ;  Meyers  v.  Trujillo 
(Cal.,  1892),  30  Pac.  Rep.  579;  Gavin 
V.  Gavin,  92  Cal.  292;  People  v.  Mor- 
gan (Cal.,  1891),  28  Pac.  Rep.  576; 
Antonelle  v.  New  City  Hall  Com'rs,  92 
Cal.  228;  Fay  v.  Pacific  Imp.  Co.,  93 
Cal.  253;  Dalmazzo  v.  Drysdale  (Cal., 
1889),  21  Pac.  Rep.  553;  Welsh  v.  Gould 
(Cal.,  1889),  21  Pac  Rep.  364;  People 
V.  Forrestier  (Cal.,  1892),  29  Pac.  Rep. 
646;  Romine  v.  Cralle  (Cal.,  1891),  27 
Pac.  Rep.  20;  Adams  v.  Andross,  85 
Cal.  609. 

Colorado. — Craig  v.  Smith,  10  Colo. 
220;  Markell  v.  Matthews,  3  Colo. 
App.  49;  Schwed  v.  Robson,  12  Colo. 
400. 

Dakota. — Raymond  v.  Spicer,  6  Da- 
kota 45. 

Florida. — Emerson  v.  Gainey,  26 
Fla.  133;  White  v.  State,  26  Fla.  602; 
Phillips  V.  State,  28  Fla.  77;  Whitfield 
V.  State,  25  Fla.  289. 

Georgia. — Milner  v.  Vandivere,  86 
Ga.  540;  Milledgeville  v.  Vinson  (Ga., 
1893),  17  S.  E.  Rep.  864;  Carre- 
ker  V.  State,  92  Ga.  471;  Hill  v.  State, 
91  Ga.  153;  Ronsheim  v.  Brimberry,  89 
Ga.  97. 

Illinois. — Ohio,    etc.,      R.     Co.     v. 


ring  after  the  rendition  of  the  decision  Wachter,   123  III.  440;  Chicago,  etc., 

appealed  from.     Bowrell  v.  Zigler,  19  R.  Co.   v.  Goyette,  133  111.  21;  Michi- 

Ohio  362.  gan   First  Nat.   Bank  v.  Haskell,  124 

Decree. — So  a  decree  in  chancery  will  111.  589;  Chicago,  etc.,  R.  Co.  v.  Al- 
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drich,  134  111.  9;  Bowman  v.  Ash,  143 
III.  649:  Rippentrop  v.  Doctor,  39  111. 
App.  120;  Ryan  v.  Newcomb,  36  111. 
App.  538. 

Indiana. — Allen  v.  Gavin,  130  Ind. 
191;  Hudson  V.  Densmore,  68  Ind. 
391;  McCormack  v.  Earhart,  72  Ind. 
24;  Martin  v.  Martin,  74  Ind.  207; 
Hollingsworth  v.  State,  iii  Ind.  289; 
Groscop  V.  Rainier,  iii  Ind.  361;  State 
V.  Fitch,  113  Ind.  478;  Merrill  v. 
Shirk,  128  Ind.  503;  Crow  v.  Brunson, 
I  Ind.  App.  268;  Graves  v.  Duckwall, 
103  Ind.  560;  Chicago,  etc.,  R.  Co.  v. 
Spiker,  134  Ind.  -380;  Montgomery  v. 
Hines,  134  Ind.  221;  Worley  v.  Hine- 
man,  6  Ind.  App.  240;  Carnahan  v. 
Chenoweth,  i  Ind.  App.  178;  Henry  v. 
Adams.  126  Ind.  495;  Rogers  v.  Ley- 
den,  127  Ind.  50;  Reeves  v.  Grotten- 
dick,  131  Ind.  107;  Bonnel  v.  Shirley, 
131  Ind.  362;  Morningstar  v.  Musser, 
129  Ind.  470. 

Iowa. — In  re  Holderbaum's  Estate, 

82  Iowa  69;  Englert  v.  Roman  Catholic 
Mut.  Protection  Soc,  82  Iowa  465; 
State  V.  Brendle,  81  Iowa  760;  State  v. 
Johnson,  82  Iowa  753;  State  v.  Myers, 
80  Iowa  573;  Shroeder  v.  Webster 
(Iowa,  1893),  55  N.W.  Rep.  569;  Robert- 
son V.  Craver  (Iowa,  1893),  55  N.  W. 
Rep.  492;  Payne  v.  Dicus  (Iowa,  1893), 
55  N.  W.  Rep.  483;  Seiberling  v.  Schus- 
ter, 83  Iowa  747;  State  v.  Henderson,  83 
Iowa  765;  Kennedy  v.  Des  Moines,  84 
Iowa  187;  State  v.  Hester,  85  Iowa  752; 
State  z/.  Stommell,  85  Iowa  751;  State 
V.  Till,  85  Iowa  731;  State  v.  Arlen,  85 
Iowa  730  ;  State  v.  Christianson,  85 
Iowa  713;  State  v.  Kilmer,  85  Iowa 
714;  State  V.  Graves,  83  Iowa  750; 
State  V.  Henderson,  83  Iowa  749; 
State  V.  Sampson,  79  Iowa  763;  State 
V.  Murphy,  79  Iowa  764  ;  State  v. 
Simpson,  79  Iowa  766;  State  v.  Harris, 
79  Iowa  766;  State  v.  Harty,  80  Iowa 
773;  State  V.  Johnson,  81  Iowa  748; 
State  V.  Kern,  81  Iowa  752;  State  v. 
Myers,  85  Iowa  708;  State  v.  Sloan, 
85  Iowa  751;  State  v.  Henderson,  83 
Iowa  754;  Ellsworth  v.  Campbell,  87 
Iowa  532;  Wightman  v.  Butler  County, 

83  Iowa  691;  State  v.  Ill,  75  Iowa  543. 
Kansas. — Davis     v.     Cannady,     37 

Kan.  296;  Ford  v.  Gladfelter,  46  Kan. 
762;  Gray  v.  Emporia,  43  Kan.  704; 
Simpson  v.  Stein,  43  Kan.  35;  Garnett 
First  Nat.  Bank  v.  Western  Security 
Co.,  50  Kan.  313. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Foley  (Ky.,  1893),  21  S.  W.  Rep. 
866;    Scott   v.    Means,  etc.,   Iron   Co. 


(Ky.,  1892),  18  S.  W.  Rep.  1012;  Finley 
V.  Unthank  (Ky.,  1891),  15  S.  W.  Rep, 
1056. 

Louisiana. — State  v.  Pete,  39  La. 
Ann.  1095;  State  v.  Darrow,  39  La. 
Ann.  677;  State  v.  Bassenger,  39  La. 
Ann.  918;  State  v.  Paul,  39  La.  Ann. 
795;  State  V.  Thorn,  44  La.  Ann. 
855;  Curter  v.  Addison,  44  La.  Ann. 
425;  Goodrich  v.  Newell,  43  La.  Ann. 
378;  Street  v.  New  Orleans,  etc.,  R. 
Co.,  43  La.  Ann.  116;  State  v.  Ward 
44  La.  Ann.  800. 

Maryland. — Rohrback  v.  Rohrback, 
75  Md.  317. 

Massachusetts. — Cecconi  v.  Rodden, 
147  Mass.  164;  Reyer  v.  Odd  Fellows 
Assoc,  157  Mass.  367. 

Michigan. — Farrand  v.  Aldrich,  85 
Mich.  593;  Pontiac,  etc..  Plank  Road 
Co.  V.  Hopkinson,  69  Mich.  10;  In  re 
Kaiser  (Mich.,  1889),  42  N.  W.  Rep. 
848. 

Minnesota. — Densmore  v.  Shepard, 
46  Minn.  54;  Johnson  v.  Howard,  51 
Minn.  170;  Johnson  v.  Sherwood,  45 
Minn.  9. 

Mississippi. — Scharfif  v.  Chaffee,  68 
Miss.  641. 

Missouri.  —  Kelm  v.  Rathbun,  36 
Mo.  App.  197;  Ellison  v.  Bowman,  29 
Mo.  App.  439;  Kansas  City,  etc.,  R. 
Co.  V.  Carlisle,  94  Mo.  166;  State  v. 
Findley,  101  Mo.  217;  State  v.  Vin- 
cent, 91  Mo.  662;  State  v.  Rhodes,  35 
Mo.  App.  360;  Poe  V.  Stockton,  47  Mo. 
App.  635;  Lange  v.  Uhlmann,  47  Mo. 
App.  277;  State  V.  Harben,  105  Mo. 
603;  Shipley  v.  Bolivar,  42  Mo.  App. 
401;  Wetzell  V.  Wagoner,  41  Mo.  App. 
509:  State  V.  Mansfield,  106  Mo.  no; 
Long  V.  Long,  96  Mo.  180. 

Montana. — Territory  v.  Stanton,  8 
Mont.  157;  Fratt  v.  Walk,  8  Mont.  291; 
Adams  v.  Bankers'  L.  Assoc,  13  Mont. 
222;  Leggat  V.  Leggat,   13   Mont.  190. 

Nebraska. — Graham  v.  Carpenter, 
35  Neb.  782;  Lyon  v.  Moore,  35  Neb. 
636;  Powers  V.  House,  35  Neb.  129; 
Edgar  v.  Mills,  32  Neb.  718;  Hill  v. 
Bub,  34  Neb.  524;  Cahn  v.  May,  32 
Neb.  76;  Dodge  County  v.  Kemnitz, 
32  Neb.  238;  Barnd  v.  Hunt,  32  Neb. 
116;  Stabler  v.  Gund,  35  Neb.  648; 
Fuller  V.  Ryan,  33  Neb.  697;  Sornbor- 
ger  V.  Sanford,  34  Neb.  498. 

New  Hampshire. — Coburn  v.  Storer, 
65  N.  H.  668;  Metropolitan  L.  Ins.  Co. 
V.  Helmer,  65  N.  H.  672. 

New  Jersey. — Haring  v.  State,  53  N. 
J.  L.  664;  Le  Gendre  v.  Byrnes,  48  N. 
J.  Eq.  308. 
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New  York. — Earl  v.  Lefler,  46  Hun 
(N.  Y.)  10;  Post  V.  Manhattan  R.  Co.. 
125  N.  Y.  697;  Lake  Shore  Nat.  Bank 
V.  Butler  Colliery  Co.,  51  Hun  (N.  Y.) 
63  ;  Mathusek  Piano  Mfg.  Co.  v. 
Pearce  (Supreme  Ct.),  21  N.  Y.  Supp. 
921;  Cunard  v.  Manhattan  R.  Co., 
I  Misc.  Rep.  (N.  Y.  C.  PI.)  151;  Liv- 
ingston V.  Metropolitan  El.  R.  Co., 
138  N.  Y.  76;  Ernst  v.  Crosly  (Supreme 
Ct.),  21  N.  Y.  Supp.  365;  Whitehead 
V.  Halsey,  3  Misc.  Rep.  (N.  Y.  City 
Ct.)  378;  James  v.  Finch  (Supreme 
Ct.),  19  N.  Y.  Supp.  1002;  Morowski 
V.  Rohrig  (City  Ct.),  21  N.  Y.  Supp. 
1136;  Duffy  V.  Archer  (City  Ct.),  22 
N.  Y.  Supp.  1135;  Robinson  v.  Beard 
(Supreme  Ct.),  23  N.  Y.  Supp.  1144; 
Wells  V.  Genin,  i  Misc.  Rep.  (N.  Y.) 
511;  Ogden  V.  Kings  County  El.  R. 
Co.  (Supreme  Ct.),  21  N.  Y.  Supp. 
1125;  Matter  of  Nelson's  Will  (Su- 
preme Ct.),  21  N.  Y.  Supp.  1124;  Roby 
V.  Yates  (Supreme  Ct.),  23  N.  Y.  Supp. 
1108;  Matter  of  Gannon's  Will  (C.  PI.), 
21  N.  Y.  Supp.  960;  Cook  V.  Berrott 
(Supreme  Ct.),  21  N.  Y.  Supp.  358; 
Malcolm  v.  Manhattan  R.  Co.  (Su- 
preme Ct.),  15  N.  Y.  Supp.  973;  Otter 
V.  Metropolitan  El.  R.  Co.  (Super.  Ct.), 
18  N.  Y.  Supp.  955;  Gabrielson  z/.  Way- 
dell  (Super.  Ct.),  15  N.  Y.  Supp.  976; 
Yeandle  v.  Yeandle  (Supreme  Ct.),  16 
N.  Y.  Supp.  49;  Johnston  v.  New  York 
EL  R.  Co.  (Super.  Ct.),  17N.  Y.  Supp. 
953;  Hall  V.  Canary  (C.  PL),  17  N.  Y. 
Supp.  950;  People  V.  Excise  Comrs. 
(Supreme  Ct.),  17  N.  Y.  Supp.  945; 
White  V.  New  York  El.  R.  Co.  (Super. 
Ct.),  16  N.  Y.  Supp.  959;  U.  S.  Nat. 
Bank  v.  Homestead  Bank  (City  Ct.),  16 
N.  Y.  Supp.  959;  Kane  v.  Metropoli- 
tan El.  R.  Co.  (Super.  Ct.),  16  N.  Y. 
Supp.  958;  Hartwick  v.  McGinnis  (Su- 
preme Ct.),  15  N.  Y.  Supp.  967;  Wat- 
son V.  Benz  (Supreme  Ct.),  14  N.  Y. 
Supp.  942;  Olin  V.  Metropolitan  El. 
R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp. 
950;  Bohm  V.  Metropolitan  El.  R.  Co. 
(Super.  Ct.),  14  N.  Y.  Supp.  950;  Som- 
ers  V.  Metropolitan  El.  R.  Co.  (Super. 
Ct.),  14  N.  Y.  Supp.  950;  Farrell 
V.  Horgan  (Super.  Ct.),  14  N.  Y. 
Supp.  951;  Gerry  v.  Cattabury  (Su- 
per. Ct.),  14  N.  Y.  Supp.  951; 
Haynes  v.  Aldrich  (Super.  Ct.),  14 
N.  Y.  Supp.  951;  Weber  v.  Metro- 
politan El.  R.  Co.  (Super.  Ct.),  14  N. 
Y.  Supp.  952;  Mortimer  v.  Manhattan 
R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp. 
952;  Murphy  v.  Yonkers  (Supreme 
Ct.),   13  N.  Y.   Supp.  401;    Lynch   v. 


Third  Ave.  R.  Co.  (Super.  Ct.),  13  N. 
Y.  Supp.  236;  People  v.  Wood,  123  N. 
Y.  632;  People  V.  Jugigo,  123  N.  Y. 
630;  Gregory  v.  Fichtner  (City  Ct.), 
13  N.  Y.  Supp.  593;  Briggs  v.  Lawson 
(Supreme  Ct.)  14  N.  Y.  Supp.  940; 
Belfer  v.  Ludlow,  59  Hun  (N.  Y.)  619; 
Sixth  Avenue  R.  Co.  v.  Metropolitan 
El.  R.  Co.  (Supreme  Ct.),  18  N.  Y. 
Supp.  939;  Renderlie  v.  Finken  (Su- 
preme Ct.),  15  N.  Y.  Supp.  968;  Col- 
yer  v.  Williams  (Supreme  Ct.),  15  N. 
Y.  Supp.  967. 

North  Carolina. — State  v.  Bell,  103 
N.  Car.  438;  Gibson  v.  Barber,  103  N. 
Car.  322;  Dupree  v.  Tuten,  97  N.  Car. 
94;  Randleman  Mfg.  Co.  v.  Simmons, 
97  N.  Car.  89;  Carroll  v.  Borden,  97 
N.  Car.  191;  Wilson  v.  Shepherd,  98 
N.  Car.  154;  Brendle  z/.  Herren,  98  N. 
Car.  539;  Anthony  v.  Estes,  99  N. 
Car.  598;  McGee  v.  Fox,  107  N.  Car. 
766. 

Oregon. — Kelley  v.  Highfield,  15 
Oregon  277;  Stanley  v.  Smith,  15 
Oregon  505;  Du  Bois  v.  Perkins,  23 
Oregon  144;  Giachetta  v.  Marguam, 
24  Oregon  160;  Haley  v.  Bevis,  23 
Oregon  238;  Greenbaum  v.  Frank,  23 
Oregon  141. 

Pennsylvania. — Lowenstein  v.  North 
Schuylkill  Ins.  Co.,  132  Pa.  St.  410; 
Young  V.  Emery,  155  Pa.  St.  273; 
Brown  v.  Equitable  Gas  Co.,  155  Pa. 
St.  359;  Stahl  V.  Pennsylvania  Co., 
155  Pa.  St.  309;  Webb  v.  Lees,  153 
Pa.  St.  436;  Johnson  v.  Allegheny 
City,  139  Pa.  St.  330. 

South  Dakota.  — Evans  v.  Bradley 
(S.  Dak.,  1893),  55  N.  W.  Rep.  721; 
State  V.  Brennan,  2  S.  Dak.  384, 

Texas. — Williams  v.  State,  24  Tex. 
App.  32;  Gilleland  v.  State,  24  Tex. 
App.  524;  Scott  V.  State,  23  Tex.  App. 
565;  Brooks  V.  State,  24  Tex.  App. 
274;  Dull  V.  Drake,  68  Tex.  205;  Rains 
V.  Herring,  68  Tex.  468;  Lacy  v. 
State,  30  Tex.  App.  iig;  Hamilton 
Gin,  etc.,  Co.  v.  Sinker,  74  Tex.  51; 
Wells  V.  Burts,  3  Tex.  Civ.  App. 
430;  Kutch  V.  State,  32  Tex.  Crim. 
Rep.  184;  Bender  v.  Fischer  (Tex. 
Civ.  App.,  1893),  22  S.  W.  Rep. 
656;  Gulf,  etc.,  R.  Co.  V.  Early  (Tex. 
Civ.  App.,  1893),  22  S.  W.  Rep.  656; 
Gulf,  etc.,  R.  Co.  V.  Schriver  (Tex. 
Civ.  App.,  1893),  22  S.  W.  Rep.  656; 
Southern  Pac.  R.  Co.  v.  Haas  (Tex. 
Civ.  App.,  1892),  21  S.  W.  Rep.  1021; 
McCoy  V.  Mayer  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  1015;  Western 
Union  Tel.  Co.  v.  Hinkle,  3  Tex.  Civ. 
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App.  518;  Brown  v.  State  (Tex.  Crim. 
App.,  1893),  20  S.  W.  Rep.  924;  Stone- 
braker  v.  Friar,  70  Tex.  202;  New 
England  Land,  etc.,  Co.  v.  Chamber- 
lain, 70  Tex.  138;  Johnson  v.  State,  29 
Tex.  App.  210. 

Virginia. — Ferguson  v.  Wills,  15 
Va.  L.  J.  569;  Parrish  v.  Parrish,  88 
Va.  529. 

Washington. — Mason  v.  McLean,  6 
Wash.  31;  State  v.  Campbell,  5  Wash. 
517;  Territory  v.  Langford,  3  Wash. 
Ter.  279. 

Wisconsin. — Kelley  v.  Kelley,  80 
Wis.  490. 

United  States. — Liggett  v.  Glenn,  51 
Fed.  Rep.  388;  Priest  v.  Glenn,  51 
Fed.  Rep.  400;  Priest  v.  Glenn,  51 
Fed.  Rep.  405;  Red  River  Cattle  Co.  v. 
Sully,  144  U.  S.  209;  Cheney  v.  Bacon, 
49  Fed.  Rep.  305;  Leland  v.  Central 
Nat.  Bank,  140  U.  S.  687;  Cotzhausen 
V.  Kerting,  140  U.  S.  678;  Stevenson 
V.  Barbour,  140  U.  S.  48;  Smith  v. 
Sun  Printing,  etc.,  Assoc,  55  Fed. 
Rep.  240. 

Burden  of  Proving  Error. — The  bur- 
den rests  on  a  party  alleging  error  to 
affirmatively  show  it.  It  will  not  be 
presumed. 

Illinois. — Bowman  v.  Ash,  143  III. 
649. 

Iowa. — State  v.  Luick  (Iowa,  1893), 
55  N.  W.  Rep.  521;  State  v.  Meier 
(Iowa,  1893),  55  N.  W.  Rep.  521;  State 
V.  Harty  (Iowa,  1893),  55  N.  W.  Rep. 
521 ;  State  v.  Osborn  (Iowa,  1893),  55  N. 
W.  Rep.  521;  State  v.  Kimes  (Iowa, 
1893),  55  N.  W.  Rep.  521;  State  v. 
Wagner  (Iowa,  1893),  55  N.  W.  Rep. 
522;  State  V.  Hillison  (Iowa,  1893), 
55  N.  W.  Rep.  522;  State  v.  Wynia 
(Iowa,  1893),  55  N.  W.  Rep.  522; 
State  V.  Morse  (Iowa,  1893),  55  N.  W. 
Rep.  522;  State  v.  Francke  (Iowa, 
1893),  N,  W.  Rep.  523;  State  v.  Giffin 
(Iowa,  1893),  54  N.  W.  Rep.  534;  State 
V.  Tyner  (Iowa,  1893),  54  N.  W.  Rep. 
534;  State  V.  Smith  (Iowa,  1893),  54 
N.  W.  Rep.  534;  State  v.  Coyle  (Iowa, 
1893),  54  N.  W.  Rep.  525. 

Missouri. — State  v.  Stubbs,  116  Mo. 
523;  State  V.  Stuart,  113  Mo.  367. 

Nezu  Mexico. — Faulkner  v.  Territory 
(N.  Mex.,  1892),  30  Pac.  Rep.  905. 

New  York. — Sherman  v.  Satterlee 
(Supreme  Ct.),  23  N.  Y.  Supp.  1145; 
Bicknell  v.  Spier  (City  Ct.),  23  N.  Y. 
Supp.  1 165;  Matter  of  Walrath,  69 
Hun  (N.  Y.)403;  Kruger  z'.  Braender 


(CityCt.),  20  N.  Y.  Supp.  991;  Toomey 
V.  Delaware,  etc.,  R.  Co.,  2  Misc.  Rep. 
(N.  Y.  Super.  Ct.)  82;  Rannow  v. 
Hazard  (Super.  Ct.),  19  N.  Y.  Supp. 
1023;  Mattlage  v.  New  York  El.  R.  Co. 
(C.  PL),  19  N.  Y.  Supp.  1015;  Gillett  v. 
Whiting  (Super.  Ct.).  21  N.  Y.  Supp. 
1134;  Adams  v.  Olin  (Supreme  Ct.), 
21  N.  Y.  Supp.  1122;  People  v.  Hart- 
ley (Supreme  Ct.),  22  N.  Y.  Supp.  295; 
People  V.  Miller  (Supreme  Ct.),  21  N. 
Y.  Supp.  388;  People  v.  Steckenreider 
(Supreme  Ct.),  19  N.  Y.  Supp.  1003 

North  Carolina. — State  v.  Carpen- 
ter, III  N.  Car.  706;  Biggs  v.  Waters, 
112  N.  Car.  836. 

Pennsylvania. — Webb  v.  Lees,  153 
Pa.  St.  436. 

Wisconsin. — Marsh  v.  Briesen,  84 
Wis.  618. 

Writ  of  Error. — So  a  writ  of  error 
must  be  prosecuted  upon  matters  ap- 
pearing in  the  record,  and  not  upon 
ex-parte  matters  introduced  after- 
wards. German  Nat.  Bank  v.  EI- 
wood,  16  Colo.  244;  Luthe  v.  Luthe, 
12  Colo.  429. 

Motion  to  Enter  Judgment.  —  Where 
appellant  excepted  to  the  action  of  the 
court  granting  a  motion  to  enter  judg- 
ment on  a  demurrer  nunc  pro  tuttc,  but 
failed  to  have  the  motion  and  ruling 
of  the  court  made  part  of  the  record — 
held,  that  the  question  was  not  raised 
on  appeal.  La  Porte  v.  Organ,  3  Ind. 
App.  525. 

Exceptions. — Exceptions  relied  on  by 
appellant  must  appear  in  the  case 
stated.  Lytle  v.  Lytle,94  N.  Car.  522; 
Pleasants  z/.  Raleigh,  etc.,  R.  Co.,  95 
N.  Car.  195;  Carroll  v.  Borden,  97  N. 
Car.  191;  Allen  v.  Griffin,  98  N.  Car. 
120;  Burwell  v.  Sneed,  104  N.  Car. 
118;  McKinnon  v.  Morrison,  104  N. 
Car.  354.  See  article  Exceptions  and 
Objections. 

Duty  of  Appellate  Tribunal.  —  But 
where  the  record  sufficiently  preserves 
defendant's  exceptions  to  rulings 
below,  it  imposes  on  the  appellate 
court  the  duty  of  examining  the  ques- 
tions of  law  as  they  arise.  Kuhn  v. 
Schwartz,  33  Mo.  App.  614. 

Evidence. — So  where  all  the  evi- 
dence affecting  an  error  assigned  is 
not  brought  up,  the  alleged  error  can- 
not be  reviewed.  Roberts  v.  Parrish, 
17  Oregon  583;  Brayton  v.  Sherman, 
119  N.  Y.  623;  Lamberty  v.  Roberts 
(Supreme   Ct.),   9  N.    Y.    Supp.    607; 
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Huff  V.  State,  85  Ga.  336;  Polleys  v. 
Brinson,  84  Ga.  513;  O'Connor  v. 
State,  28  Tex.  App.  288;  Torrey  v. 
Cameron,  74  Tex.  187;  Wyoming  Loan, 
etc.,  Co.  V.  HoUiday  Co.,  3  Wyoming 
386;  Turner  v.  Turner,  21  111.  App. 
430;  Garveau  Cracker  Co.  v.  Palmer, 
28  Neb.  307;  State  v.  Grossheim,  79 
Iowa  75;  Taylor  v.  Albemarle  Steam 
Nav.  Co.,  105  N.  Car.  485;  Biene 
V.  Biene,  24  Mo.  App.  675. 

And  questions  affecting  the  admissi- 
bility of  evidence  or  the  correctness 
of  instructions  cannot  be  considered 
where  the  record  does  not  contain  a 
bill  of  exceptions. 

Arizona. — Territory  v.  Clanton 
(Ariz.,  1889),  20  Pac.  Rep.  94. 

California. — California  Cent.  R.  Co. 
V.  Hooper,  76  Cal.  404. 

Colorado. — McQuown  v.  Cavanaugh, 
14  Colo.  188. 

District  of  Columbia. — U.  S.  v.  Mc- 
Bride  (D.  C),  18  Wash.  L.  Rep.  no. 

Indiana. — Smith  v.  Heller,  119  Ind. 
212;  Lehman  v.  Hawks,  lai  Ind.  541. 

Iowa. — Miller  z'.  Brown  (Iowa,  1889), 
42  N.  W.  Rep.  561;  Thill  v.  Pohlman, 
76  Iowa  638;  Lewis  v.  Lewis,  75  Iowa 
669;  Acton  V.  Coffman,  74  Iowa  17. 

Kansas. — Stetler  v.  King,  43  Kan. 
316;  Gray  v.  Emporia,  43  Kan.  704; 
Topeka  Primary  Assoc,  etc.,  v.  Mar- 
tin, 39  Kan.  750. 

Nebraska. — Fischer  v.  Burchall,  27 
Neb.  245. 

Utah. — Gilberson  v.  Miller  Min., 
etc.,  Co.,  4  Utah  46. 

Washington. — Haas  v.  Gaddis,  i 
Wash.  89. 

So  where  the  evidence,  pleadings, 
and  instructions  are  not  before  the 
court,  no  error  assigned  thereon  can 
be  reviewed. 

California. — People  v.  Olsen,  80 
Cal.  122. 

Colorado. — Keith  v.  Wells,  14  Colo. 
321. 

Illinois. — Wieland  v.  Oberne,  20  111. 
App.  118;  Steiger  v.  Prather,  29  111. 
App.  27;  Patterson  v.  Folsom,  30  111. 
App.  435;  Chicago,  etc.,  R.  Co.  v. 
Goyette,  131  111.  21. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Kane,  120  Ind.  140. 

Iowa. — Walrod  v.  Walrod,  80  Iowa 
769;  States.  Drorsky,  73  Iowa  485. 

Kansas. — State  v.  Barker,  43  Kan. 
262. 

Missouri. — Roberts   v.    Bartlett,    26 


Mo.  App.  611;  Sleet  v.  Gilmore,  28 
Mo.  App.  655;  Rogan  v.  Dockery,  23 
Mo.  App.  313. 

Nevada. — State  v.  Campbell,  20  Nev. 
122. 

New  York. — Jersey  City  First  Nat. 
Bank  v.  Bard  (Supreme  Ct.),  10  N.  Y. 
Supp.  634;  Getty  v.  Hamlin  (Supreme 
Ct.),  8  N.  Y.  Supp.  10;  Davis  v. 
Willis  (Supreme  Ct.),  10  N.  Y.  Supp. 
883. 

Oregon. — Atterberry  v.  Portland, 
etc.,  R.  Co.,  18  Oregon  85. 

Pennsylvania.  —  Kreiner  v.  Roches- 
ter, etc.,  R.  Co..  135  Pa.  St.  184. 

Texas. — Randall    v.     Gill,  77    Tex. 

351- 

Continaance. — So  the  ruling  of  the 
court  granting  or  denying  a  continu- 
ance will  not  be  reviewed  in  the  ab- 
sence from  the  record  of  any  of  the 
facts  upon  which  the  ruling  was  made, 
/ohnson  v.  State  (Tex.  Crim.  App., 
1893),  20  S.  W.  Rep.  368;  Swift  V. 
State,  8  Tex.  App.  614;  Taylor  v.  State, 
14  Tex.  App.  340. 

Plea  in  Abatement. — So  where,  after 
appellee's  motion  to  strike  out  a  plea 
in  abatement  was  granted,  the  plea 
was  not  brought  back  into  the  record  or 
made  a  part  thereof  by  a  bill  of  excep- 
tions or  an  order  of  court,  the  correct- 
ness of  the  order  cannot  be  considered. 
Redpath  v.  Tutewiler,  109  Ind.  248; 
Berlin  v.  Oglesbee,  65  Ind.  308;  Stott 
V.  Smith,  70 Ind.  298;  Dunn  v.  Tousey, 
80  Ind.  288;  Peck  v.  Tippecanoe  Coun- 
ty, 87  Ind.  221. 

Finding  of  Fact — New  York. — So 
where  appellant  intends  to  review  a 
general  term  finding  of  fact  based 
upon  conflicting  evidence  in  relation 
to  which  no  exception  lies,  it  must 
appear  by  the  case  that  the  whole 
evidence  was  introduced.  Brayton 
V.    Sherman,    119  N.  Y.  623. 

Statement  of  Facts. — So  in  the  ab- 
sence of  a  statement  of  facts  in  sup- 
port of  the  judgment  below,  it  is 
presumed  that  every  fact  was  proved 
which  could  have  been  legally  proven 
under  the  averments  of  the  petition. 
Gentry  v.  Schneider,  77  Tex.  2;  Bond 
V.  Mallow,  17  Tex.  636. 

Even  a  charge  of  the  court,  that  no 
testimony  was  produced  to  support 
an  important  allegation,  will  not  con- 
trol such  presumption.  Besso  v. 
Southworth,  71  Tex.  765. 

Errors  assigned  upon  the  charge  of 
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court  proceedings,*  and  the  presumption  of  regularity  requires 
the  affirmation  of  the  judgment,  where  a  fact  is  omitted  which  is 
essential  to  establish  error.* 


court  will  not  be  considered  without 
a  statement  of  facts.  Besso  v.  South- 
worth,  71  Tex.  765;  Dewees  v.  Hud- 
geons,  I  Tex.  192;  Birge  v.  Wanhop, 
23  Tex.  441 ;  McMahan  v.  Rice,  16  Tex. 
335;  Lewis  V.  Black,  16  Tex.  652;  Fla- 
nagan V.  Ward,  12  Tex.  209. 

"An  abstract  error  on  a  point  of 
law  applicable  to  the  evidence  is  not 
enough.  It  should  appear  manifestly 
to  have  been  a  wrongful  error  in  ref- 
erence to  the  cause  of  action  or  de- 
fense." McCarty  v.  Wood,  42  Tex.  39; 
Stonebraker  v.  Friar,  70  Tex.  202; 
Lockett  V.  Schurenberg,  60  Tex.  610; 
Fulgham  v.  Bendy,  23  Tex.  64;  Black- 
well  V.  Patton,  23  Tex.  674;  Hutchins 
V.  Wade,  20  Tex.  9;  Cottrell  v.  Tea- 
garden,  25  Tex.  317;  Thompson  v. 
Callison,  27  Tex.  439;  Jones  v.  Cava- 
sos^  29  Tex.  432;  Tarlton  v.  Daily,  55 
Tex.  97. 

But  where  the  court  wrongfully  ex- 
cludes an  instrument  as  a  deed  which 
goes  to  the  foundation  of  the  action  or 
defense,  the  appellate  court  will  re- 
verse, if  it  appears  in  the  bill  of  excep- 
tions alone.  Harvey  v.  Hill,  7  Tex.  591 ; 
Galbreath  v.  Templeton,  20  Tex.  46; 
Sublett  V.  Kerr,  12  Tex.  367. 

Where  the  evidence  excluded  is  con- 
clusive against  right  of  recovery,  the 
Supreme  Court  will  revise  on  a  bill  of 
exceptions  alone.  Dalby  v.  Booth, 
16  Tex.  563. 

Where  the  bill  of  exceptions  shows 
clearly  that  evidence  was  excluded  the 
materiality  and  relevancy  of  which  are 
shown  by  the  pleadings,  the  Supreme 
Court  will  revise  the  ruling  on  the  bill 
of  exceptions  alone.  Fox  f.  Sturm,  21 
Tex.  407. 

Where  the  pleadings  are  admitted 
facts,  the  bill  of  exceptions  may  pre- 
sent the  case  sufficiently  to  authorize 
revision  without  a  statement  of  facts. 
Webb  V.  Maxan,  11  Tex.  679.  See 
article  Case  Made. 

1.  Colorado. — Weill/.  Nevitt,  18 Colo. 
17;  Knoth  V.  Barclay,  8  Colo.  305; 
Higgins  V.  Armstrong,  9  Colo.  57; 
Denver,  etc.,  R.  Co.  v.  Ryan,  17  Colo. 

;      98. 

Iowa. — Shroeder  v.  Webster  (Iowa, 

1893),  55  N.  W.  Rep.   569;  Robertson 

V.  Craver  (Iowa,  1893),  55  N.  W.  Rep. 

,   492;  Payne  v.  Dicus  (Iowa,  1893),  55 

N.  W.  Rep.  483. 


Missouri. — Griffith  v.  Missouri  Pac. 
R.  Co.,  98  Mo.  168. 

Nebraska.  —  Hamilton  v.  Ross,  23 
Neb.  630;  Ponca  v.  Crawford,  23  Neb. 
662. 

New  York. — Mathushek  Piano  Mfg. 
Co.  V.  Pearce  (Supreme  Ct.),  21  N.  Y. 
Supp.  921;  Cunard  v.  Manhattan  R. 
Co.,  I  Misc.  Rep.  (N.  Y.  C.  PI.)  151; 
Livingston  v.  Metropolitan  El.  R.  Co., 
138  N.  Y.  76. 

Pennsylvania.  —  Hoar  v.  Leaman 
(Pa.,  188S),  15  Atl.  Rep.  716. 

South  Carolina. — Riggs  v.  Wilson,  30 
S.  Car.  172. 

South  Dakota. — Evans  v.  Bradley 
(S.  Dak.,  1893),  55  N.  W.  Rep.  721. 

Texas. — Deweesf.  Bluntzer,  70  Tex. 
406;  Malcolmson  v.  State,  25  Tex.  App. 
267;  Berry  v.  Texas,  etc.,  R.  Co.,  72 
Tex.  620;  Wells  v.  Burts,  3  Tex.  Civ. 
App.  430;  Kutch  V.  State,  32  Tex. 
Crim.  Rep.  184. 

Virginia. — Travelers'  Ins.  Co.  v. 
Harvey,  82  Va.  949;  Rorer  Iron  Co.  v. 
Trout,  83  Va.  397. 

Washington. — Mason  v.  McLean,  6 
Wash.  31. 

Arrest  of  Judgment.  —  So  it  is  not 
error  to  overrule  a  motion  in  arrest  of 
judgment  where  no  error  is  pointed 
out  on  the  face  of  the  record.  Noyes 
V.  Parker,  64  Vt.  379. 

Motion  for  Continuance. — Where  the 
only  exception  taken  by  defendant 
was  to  the  overruling  of  a  motion  for 
a  continuance,  but  the  motion  was  not 
set  out  in  the  record — held,  that  the  ex- 
ception would  not  be  reviewed.  State 
V.  Heavlin,  85  Iowa  752. 

Bill  of  Exceptions. — Unless  recitals 
and  rulings  are  presented  by  the  bill 
of  exceptions,  error  on  the  record 
proper  only  ran  be  considered.  Greene 
County  V.  Wilhite,  35  Mo.  App.  43; 
McNeil  V.  Home  Ins.  Co.,  20 Mo.  App. 
306;  Bevin  v.  Powell,  11  Mo.  App.  216. 

2.  Colorado. — Leach  v.  Lothian,  10 
Colo.  439;  Gibbs  V.  Wall,  10  Colo.  153. 

Indiana. — Moore  v.  State,  114  Ind. 
414;  Cowger  V.  Land,  112  Ind.  263; 
Weir  Plow  Co.  v.  Walmsley,  no  Ind. 
242. 

Iowa. — Townsend  v.  Welch,  72  Iowa 
128;  Muir  V.  Miller,  72  Iowa  585;  Fer- 
ris V.  Anderson,  72  Iowa  420. 

Mississippi.  —  Kellum  v.  State,  64 
Miss.  226. 


2  Encyc.  PI.  &  Pr.— 33. 
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c.  Who  may  Allege  Error — (i)  Generally. — As  appellate 
courts  have  jurisdiction  to  decide  only  questions  affecting  the 
parties  before  them,*  a  party  who  has  not  appealed  cannot  be 
heard  to  allege  error  in  the  decision  questioned,  as  he  is  presumed 
to  have  been  satisfied  as  to  its  validity.* 

What  Brought  up.  —  Where  parties 
stand  upon  distinct  and  unconnected 
grounds  where  their  rights  are  sepa- 
rate and  not  equally  affected  by  the 
same  decree  or  judgment,  the  ap- 
peal of  one  will  not  bring  up  the 
rights  or  claims  of  others.  Waliier  v. 
Page,  21  Gratt.  (Va.)  652;  Tate  v.  Lig- 
gat,  2  Leigh  (Va.)  89. 

Parties  not  Appealing.  —  But  where 
the  parties  appealing  and  the  parties 
not  appealing  stand  upon  the  same 
ground,  and  their  rights  are  involved 
by  the  same  questions  and  equally 
affected  by  the  same  decree  or  judg- 
ment, the  appellate  court  will  consider 
the  whole  case  and  settle  the  rights  of 
the  parties  not  appealing,  as  well  as 
of  those  who  bring  up  their  cause  on 
appeal.  Saunders  v.  Grigg,  81  Va. 
517;  Lewis  V.  Thornton,  6  Munf.  (Va.) 
89;  Lenows  v.  Lenows,  8  Gratt.  (Va.) 
349;  Liggat  V.  Morgan,  2  Leigh  (Va.) 
91;  Purcell  V.  McCIeary,  10  Gratt. 
(Va.)  246;  Ashby  v.  Bell,  80  Va.  811. 

2.  Williams  v.  Starr,  5  Wis.  534; 
McNeill  V.  Lacey,  33  III.  App.  310; 
Robbins  v.  J.  W.  Butler  Paper  Co.,  35 
111.  App.  512;  Hayes  v.  O'Brien  (111., 
1891),  26  N.  E.  Rep.  601;  Lawrence  v. 
Church  (Supreme  Ct.),  10  N.  Y.  Supp. 
566;  Chester  v.  Jumel,  125  N.  Y.  237; 
The  Steam  Tug  Quickstep,  9  Wall. 
(U.  S.)  665;  Chittenden  v.  Brewster,  2 
Wall.  (U.  S.)  191;  Meyer  v.  Stone,  40 
Mo.  App.  2S9;  Randolph  v.  Lampkin, 
90  Ky.  551;  Oxford  v.  Bobbitt,  108  N. 
Car.  525. 

Where  a  party  does  not  appeal,  the 
appellate  court  cannot  reverse  for 
his  benefit  upon  an  appeal  by  other 
parties.  Lanahan  v.  Latrobe,  7  Md. 
268. 

In  Criminal  Cases. — In  a  criminal  case 
the  appellant  may  present  his  appeal 
in  the  court  of  last  resort  in  his  own 
person,  and  the  appellate  court  will 
examine  the  record  although  no  per- 
son appears  in  his  behalf.  State  v. 
Watkins,  25  Mo.  App.  21;  unless  he 
escapes  from  custody  during  the  ap- 
peal. State  V.  Porter,  41  La.  Ann.  402; 
State  V,  Murrell,  33  S.  Car.  83;  In  re 
O'Byrne  (Supreme  Ct.),  8  N.  Y.  Supp. 
676. 


Nebraska.  —  Bickel  v.  McAleer,  35 
Neb.  515. 

Nevada.  —  White  Pine  County  v. 
Herrick,  19  Nev.  311. 

New  York.  —  Moritz  v.  Koenig,  i 
Misc.  Rep.  (N.  Y.  C.  PI.)  186. 

South  Dakota.  —  Cole  v.  Custer 
County  Agricultural,  etc.,  Assoc.  (S. 
Dak.,  1892),  52  N.  W.  Rep.  1086. 

Texas. — Woodson  v.  State,  24  Tex. 
App.  153;  Buchanan  v.  State,  24  Tex. 
App.  195. 

Virginia. — Morrison  v.  Wilkinson 
(Va.,  1893),  17  S.  E.  Rep.  787. 

United  States. — Leicester  Piano  Co. 
V.  Front  Royal,  etc.,  Imp.  Co.,  55  Fed. 
Rep.  190. 

Every  presumption  is  in  favor  of 
the  correctness  of  the  decision  of  the 
trial  court,  unless  the  contrary  is  made 
affirmatively  to  appear.  Error  is  never 
presumed.  Barton  v.  McKay,  36  Neb. 
632.      See  Presumptions,  supra. 

1.   Illinois. — Tyler  v.  Tyler,  126  111. 

525- 

Louisiana.  —  Bacchus  v.  Moreau,  4 
La.  Ann.  313;  Lynch  v.  Williams,  6 
La.  Ann.  79;  Boykin  v.  O'Hara,  6  La. 
Ann.  115. 

Maryland.  —  Leadenham  v.  Nichol- 
son, I  Har.  &  G.  (Md.)  267;  Pratt  v. 
Johnson,  6  Md.  397;  Lanahan  v.  La- 
trobe, 7  Md.  268;  Gordon  v.  Miller,  14 
Md.  204;  Washington  v.  Williamson, 
23  Md.  244. 

Michigan. — Macomb  v.  Prentis,  57 
Mich.  225. 

Mississippi.  —  Peyton  v.  Scott,  3 
How.  (Miss.)  870. 

New  York. — Hone  v.  Van  Schaick,  7 
Paige  (N.  Y.)  221. 

Tennessee. — Boggess  v.  Gamble,  3 
Coldw.  (Tenn.)  148;  Smith  v.  Foster,  3 
Coldw.  (Tenn.)  139. 

Texas. — Hendrick  v.  Cannon,  5 
Tex.  248;  *Lacy  v.  Williams,  8  Tex. 
182. 

Virginia. — Dickenson  v.  Davis,  2 
Leigh  (Va.)  401;  Garrett  v.  Carr,  3 
Leigh  (Va.)  407;  Day  v.  Murdoch,  i 
Munf.  (Va.)  460;  Chappell  v.  Robert- 
son, 2  Rob.  (Va.)  590;  Anderson  v. 
De  Soer,  6  Gratt.  (Va.)  363. 

Wisconsin.  —  Williams  v.  Starr,  5 
Wis.  534. 
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(2)  Errors  Affecting  only  Coparty. — And  as  the  appellant  can 
complain  only  of  errors  prejudicial  to  his  interest,*  he  cannot  take 
advantage  of  errors  affecting  a  coparty's  several  interest.*  The 
rule,  of  course,  is  otherwise  where  the  interest  of  coparties  is 
joint  and  an  error  has  been  committed  jointly  affecting  them.^ 

By  Appellee. — An  appellee  cannot  be  heard  on  exceptions  and 
objections  taken  in  his  behalf  in  the  trial  court,  unless  he  has 
assigned  cross-errors.* 


1.  Tibbs  V.  Allen,  27  111.  125;  Bor- 
ders V.  Murphy,  125  111.  577;  Green- 
man  V.  Harvey,  53  111.  386;  Fon- 
ville  V.  Sausser,  73  111.  451;  Clark  v. 
Marfield,  77  111.  258;  Robinson  v. 
Brown,  82  111.  279;  Stone  v.  Wood,  85 
111.  603;  Grand  Tower  Min.,  etc.,  Co. 
V.  Cady,  96  111.  430;  Brown  v.  Miner, 
21  111.  App.  60,  affirmed  in  128  111.  148; 
Rowand  v.  Carroll,  81  111.  224;  Bai- 
ley V.  Valley  Nat.  Bank,  21  111.  App. 
642. 

Writ  of  Error. — So  errors  as  to  par- 
ties not  appealing  or  not  joining  in  the 
writ  of  error  cannot  be  assigned  by 
those  who  appeal  or  prosecute  a  writ 
of  error.  Lacy  v.  Williams,  8  Tex. 
182. 

2.  Alabama. — Powell  v.  Sturdevant, 
85  Ala.  243;  Segars  v.  State,  88  Ala. 
144  ;    Kimbrell    v.    Rogers,    90    Ala. 

339- 

California. — People  v.  Reis,  76  Cal. 
269;  In  re  Griest's  Estate,  76  Cal.  497; 
Tripp  V.  Duane,  74  Cal.  85;  McDon- 
ald V.  Taylor,  89  Cal.  42. 

Colorado.  —  Schififer  v,  Adams,  13 
Colo.  572. 

Illinois. — Brown  v.  Miner,  21  111. 
App.  60;  Kankakee  Coal  Co.  v.  Crane 
Bros.  Mfg.  Co.,  28  111.  App.  371;  Locey 
Coal  Mines  v.  Chicago,  etc.,  Coal  Co., 
28  111.  App.  485;  Ailing  V.  Wenzel,  133 
111.  264;  Telford  v.  Garrels,  132  111. 
550;  Paulsen  v.  Manske,  126  111.  72; 
Brown  v.  Miner,  128  111.  148;  Chicago, 
etc.,  Co.  V,  Fietsam,  123  111.  518. 

Indiana. — Cline  v.  Lindsey,  no  Ind. 
337;  Stewart  v.  State,  in  Ind.  554; 
Olds  Wagon  Works  v.  Coombs,  124 
Ind.  62. 

loxva. — Charlton  v.  Sloan,  76  Iowa 
288. 

Kansas. — Heil  v.  Heil,  40  Kan.  69. 

Maine. — State  v.  Hall,  79  Me.  501. 

Michigan.  —  Beal  v.  Congdon,  75 
Mich.  77. 

Mississippi.  —  Thompson  v.  State 
(Miss.,  1890),  7  So.  Rep.  403;  Kansas 
City,  etc.,  R.  Co.  v.  Doggett,  69  Miss. 
250. 


Missouri. — Bacon  v.  Perry,  25  Mo. 
■A^PP-  .73;  Price  V.  Lederer,  33  Mo. 
App.  426;  Skeen  v.  Springfield  Engine, 
etc.,  Co.,  34  Mo.  App.  485;  Kraft- 
Holmes  Grocery  Co.  v.  Crow,  36  Mo. 
App.  288. 

Oregon. — Shirley  v.  Burch,  16  Ore- 
gon 83. 

Texas. — Cole  v.  Crawford,  69  Tex. 
124;   Cullers  V.  May,  81  Tex.  no. 

West  Virginia. — Stribling  v.  Splint 
Coal  Co.,  31  W.  Va.  82. 

United  States. — Case  v.  Kelly,  133 
U.  S.  21;  Cleary  v.  Ellis  Foundry  Co., 
132  U.  S.  612;  Goodwin  v.  Fox,  129  U. 
S.  601;  Shaw  V.  Folsom,  40  Fed.  Rep. 
su- 
it makes  no  difference  in  the  appli- 
cation of  the  rule  whether  such  a 
party  be  a  coappellant  or  not.  Gage 
V.  DuPuy,  134  111.  132;  Partoues  v. 
Holmes,  33  111.  App.  312;  Harding  v. 
Durand,  36  111.  App.  238. 

Where,  in  resisting  a  supersedeas 
on  execution,  no  statute  requires  the 
assignee  of  the  judgment  to  give  se- 
curity for  costs,  he  cannot  appeal 
from  a  judgment  against  his  sureties 
for  costs  if  he  voluntarily  give  them, 
and  they  voluntarily  permit  judgment 
to  be  taken  against  them  and  fail  to 
appeal.  Eslava  v.  Farley,  72  Ala. 
214.     , 

3.  Brown  v.  Miner,  128  111.  148. 

4.  St.  Louis  Bridge,  etc.,  Co.  v.  Peo- 
ple, 127  111.  627;  Johnston z/.  Maples,  49 
111.  loi;  Pollard  v.  King,  63  111.  36; 
People  V.  Brislin,  80  111.  423;  Dick- 
son V.  Burlington,  etc.,  R.  Co.,  81  111. 
215;  Whitney  v.  Traynor,  74  Wis.  289; 
Ireland  v.  Miller,  71  Mich.  119;  Bryan 
V.  Idaho  Quartz  Min.  Co.,  73  Cal.  249. 
See  article  Assignment  of  Errors. 

In  Wisconsin  the  rule  that,  under  § 
3070  Rev.  Stat.  Wis.,  on  an  appeal  by  a 
defeated  party,  a  successful  party 
may  take  advantage  of  any  error  com- 
mitted against  himself  at  the  trial  to 
uphold  the  judgment,  applies  only  to 
cases  tried  by  the  court  without  a  jury. 
Hacker   v.    Horlemus,    69   Wis.    280; 
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2.  Errors  not  Available  on  Appeal— «.  Estoppel  to  Complain. — 
It  is  a  further  principle  of  appellate  procedure  that  an  error  to  be 
available  on  appeal  must  have  occurred  without  the  express  or 
implied  consent  of  the  appellant.*  A  party  is  held  on  appeal  to 
the  position  which  he  assumed  below,*  and  is  accordingly  estopped 


Stevens  v.  Millard,  36  Wis.  77;  Max- 
well V.  Hartmann,  50  Wis.  660;  Witt 
V.  Trustees,  etc.,  55  Wis.  377;  Petti- 
grew  V.  Evansville,  25  Wis.  223. 

1.  Alabama. — Jordan  v.  Hubbard, 
26  Ala.  433;  McGill  v.  Monette,  37 
Ala.  49;  Elyton  Land  Co.  v.  Morgan, 
88  Ala.  434;  Winter  v.  Rose,  32  Ala. 
447;  Rupert  z/.  Elston,  35  Ala.  79. 

California. — Tread  well  v.  Wells,  4 
Cal.  260;  Brotherton  v.  Hart,  11  Cal. 
405;  Jackson  v.  Brown,  82  Cal.  275. 

Florida. — Pensacola  Gas  Co.  v.  Peb- 
ley,  25  Fla.  381. 

Georgia. — McKenzie  v.  Jackson,  82 
Ga.  80. 

Illinois. — Washington  v.  Louisville, 
etc.,  R.  Co.,  136  111.  49;  Calumet  Iron, 
etc.,  Co.  V.  Morton,  115  111.  358. 

Indiana. — Durham  v.  Hudson,  4 
Ind.  501;  Ellison  v.  Rerick,  125  Ind. 
396;  Booth  V.  Cottingham,  126  Ind. 
431;  Hobbs  V.  Tipton  County,  116 
Ind.  376. 

Iowa. — Davenport  v.  Cummings,  15 
Iowa  219;  Wilson  v.  McAdams,  10 
Iowa  590;  Riordan  v.  Guggerty,  74 
Iowa  688. 

Kentucky. — Payne  v.  Hardesty  (Ky., 
1890),  14  S.  W.  Rep.  348;  Vandever  v. 
Vandever,  3  Mete.  (Ky.)  137. 

Maryland. — Baugher  v.  Wilkin,  16 
Md.  35;  Philadelphia,  etc.,  R.  Co.  v. 
Harper,  29  Md.  330. 

Massachusetts. — Dennis  v,  Maxfield, 
10  Allen  (Mass.)  138. 

Minnesota. — Whitely  v.  Mississippi 
Water  Power,  etc.,  Co.,  38  Minn.  523; 
Newton  v.  Newton,  46  Minn.  39. 

Nebraska. — Howell  v.  Graff,  25  Neb. 
430;  Reynolds  v.  State,  27  Neb. 
90. 

New  York. — Wynn  v.  Central  Park, 
etc.,  R.  Co.  (C.  PL),  14  N.  Y.  Supp. 
172;  Wing  V.  De  La  Rionda^  125  N.  Y. 
678;  Peterson  v.  Swan,  119  N.  Y.  662; 
Suarez  v.  Manhattan  R.  Co.  (Supreme 
Ct.),  15  N.  Y.  Supp.  222;  Claflin  v 
Farmers',  etc..  Bank,  36  Barb.  (N,  Y. 
540;  Ford  V.  David,  i  Bosw.  (N.  Y. 

569. 

Pennsylvania. — Com.  v.  Fritch,  9 
Pa.  Co.  Ct.  Rep.  164;  Totten's  Appeal, 
40  Pa.  St.  385. 


South  Carolina. — Floyd  v.  Floyd,  4 
Rich.  (S.  Car.)  23;  Varn  v.  Varn,  32 
S.  Car.  77. 

Tennessee. — Kelly  v.  Davis,  i  Head 
(Tenn.)  71. 

Texas. — Shornick  v.  Bennett,  77 
Tex.  244. 

Wyoming. — Roy  v.  Union  Mercan- 
tile Co.,  3  Wyoming  417;  Trumble  v. 
Territory,  3  Wyoming  280. 

Judgment  by  Consent. — So  a  judg- 
ment rendered  by  consent  of  all  the 
parties  to  the  suit  will  not  be  reviewed 
on  appeal,  Omaha  F.  Ins.  Co.  v. 
Maxwell,  etc.,  Co.,  38  Neb.  358;  Chapin 
V.  Perrin,  46  Mich.  130;  Brick  v.  Brick, 
65  Mich.  230;  Conniff  v.  Kahn,  54  Cal. 
283;  Jackson  v.  Brown,  82  Cal.  275; 
Hughes  V.  Feeter,  23  Iowa  547;  In  re 
Pemberton,  40  N.  J.  Eq.  520;  Varn  v. 
Varn,  32  S.  Car.  77;  Peterson  v.  Swan, 
119  N.  Y.  662;  Lee  v.  Hassett,  39  Mo. 
67;  Harman  v.  Owen,  42  Mo.  App. 
387;  Bailey  v.  Scott,  i  S.  Dak.  337; 
and  waives  all  defects  in  the  plain- 
tiff's complaint,  Hudson  v.  Allison, 
54  Ind.  215. 

By  Bequest  of  Attorney. — Nor  can  a 
defendant  appeal  from  a  judgment 
against  him  entered  at  the  request  of 
his  attorney.  Traffarn  v.  Getraan 
(Supreme  Ct.),  3  N.  Y.  Supp.  867, 

Bebearing. — So  where  a  party  con- 
cedes the  ground  upon  which  a  mo- 
tion for  rehearing  is  based,  he  cannot 
after  the  rehearing  claim  that  it  was 
incorrectly  granted.  Moelle  v.  Sher- 
wood, 148  U.  S.  21. 

Allowance  of  Costs. — But  in  Gray  v. 
Manhattan  R.  Co.,  3  Misc.  Rep.  (N.  Y. 
C.  PL),  239,  it  was  held  that  where  a 
party  has  obtained  an  extra  allowance  ^ 
of  costs,  and  on  appeal  the  judgment  is  ] 
reversed  and  a  judgment  entered  forj 
the  adverse  party  for  the  same  extra] 
allowance,  the  former  is  not  estopped' 
from  attacking  the  basis  of  such  allow-  j 
ance. 

2.  California, — Merced  Bankz'.  Ros- 
enthal, 99  Cal.  39. 

Georgia. — Atlantic,  etc.,  R.  Co.  v. 
Blanton,  80  Ga.  563. 

Idaho. — Mahoney    v.     Marshall,     %\ 
Idaho  1174. 
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to  allege  error  in  any  action  of  the  trial  court  which  he  has  recog- 
nized as  valid  by  his  voluntary  acts.*     Accordingly  when  the  act 


Kansas. — Wiscomb  v.  Cubberly,  51 
Kan.  580. 

Kentucky. — Baker  z/.  Kinnaird  (Ky., 
1893),  21  S.  W.  Rep.  237. 

Louisiana. — State  v.  Anderson,  45 
La.  Ann.  651. 

Michigan. — People  v.  Bussey,  82 
Mich.  49. 

Minnesota. — Burns  v.  Maltby,  43 
Minn.  161. 

Missouri. — Bielman  z/. Chicago,  etc., 
R.  Co.,  50  Mo.  App.  151. 

Nebraska. — State  Ins.  Co.  z/.Schreck, 
27  Neb.  527. 

New  York. — McGrath  v.  Mangels, 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  60;  Doug- 
lass V.  Ferris,  138  N.  Y.  192;  Gold- 
berger  v.  Manhattan  R.  Co.,  3  Misc. 
Rep.  (N.  Y.  City  Ct.)  441;  Gray  v. 
Manhattan  R.  Co.,  3  Misc.  Rep.  (N. 
Y.  C.  PI.)  239. 

Pennsylvania.  —  Norristown  Title, 
etc.,  Safe  Deposit  Co.  v.  Hancock 
Mut.  L.  Ins.  Co.,  132  Pa.  St.  385. 

Texas. — Taliafero  v.  Carter,  74  Tex. 

637- 

Vermont. — Stevenson  v.  Gunning, 
64  Vt.  601. 

Wisconsin. — Hinton  v.  Coleman,  76 
Wis.  221. 

United  States. — New  Jersey  Cent. 
R.  Co.  V.  Stoermer,  51  Fed.  Rep.  518; 
Moelle  V.  Sherwood,  148  U.  S.  21; 
Pelzer  Mfg.  Co.  v.  St.  Paul  F.,  etc., 
Ins.  Co.,  41  Fed.  Rep.  271;  New  York 
El.  R.  Co.  V.  New  York  Fifth  Nat. 
Bank,  135  U.  S.  432. 

TJncertainty  of  Cotaplaint. — So  where 
it  was  uncertain  whether  the  com- 
plaint intended  to  state  a  cause  of 
action  for  breach  of  a  contract  or  for  a 
tort  in  the  nature  of  a  trespass,  and 
the  defendant  made  no  objection  on 
that  score,  but  invited  both  issues, 
he  cannot  object  that  the  court's 
charge  covered  both  issues.  O'Con- 
nell  V.  Ross,  56  Ark.  603. 

Demurrer. — So  parties  cannot  com- 
plain of  a  ruling  of  the  court  below  in- 
voked by  their  own  demurrer.  Guy  r. 
Metcalf  (Tex.,  1892),  18  S.  W.  Rep. 
419. 

Filing  Counterclaim. — So  a  defendant 
who  consents  to  the  filing  of  a  counter- 
claim after  the  commencement  of  a 
trial  cannot  complain  on  appeal  that  it 
was  unreasonable.  Chandler  v.  Laz- 
arus, 55  Ark.  312. 


1.  Alabama. — Cotton  v.  State,  87 
Ala.  75. 

Indiana. — Lake  Shore,  etc.,  R.  Co. 
V.  Stupak,  123  Ind.  210. 

Iowa. — Walker  v.  Freelove,  79  Iowa 
752;  McVey  v.  Marratt,  80  Iowa  132; 
Russell  V.  Murdock,  79  Iowa  loi. 

Kansas. — State  v.  Ellvin,  51  Kan. 
784;  State  V.  Bjorkland,  34  Kan.  377; 
State  V.  Longton,  35  Kan.  375;  State  v. 
Lodenberger,  44  Kan.  261;  State  v. 
Tuchman,  47  Kan.  726. 

Kentucky. — Masonic  Temple  Co,  v. 
Com.   (Ky.;  1889),    12  S.  W.   Rep.  143. 

Michigan. — People  v.  Dane,  81 
Mich.  36. 

Mississippi. — Yazoo,  etc.,  R.  Co.  v. 
Williams,  67  Miss.  18. 

Missouri. — Hilz  v.  Missouri  Pac.  R. 
Co.,  loi  Mo.  36;  Hudson  v.  Wabash 
Western  R.  Co.,  loi  Mo.  13;  Zeliff  z/. 
Schuster,  31  Mo.  App.  493;  Gale  v. 
State  Ins.  Co.,  33  Mo.  App.  664;  Har- 
rington V.  Sedalia,  98  Mo.  583. 

South  Dakota. — Cahn  v.  Farmers', 
etc.,  Bank,  i  S.  Dak.  237. 

Texas. — Hurst  v.  Marshall,  75  Tex. 
452. 

Validity  of  Decree. — So  the  obtaining 
of  a  stay  of  an  order  of  sale  under  a 
decree  of  foreclosure  is  a  recognition 
of  the  validity  of  the  decree,  and  pre- 
cludes the  right  to  appeal  therefrom. 
McCreary  v.  Pratt,  9  Neb.  122;  Sulli- 
van Sav.  Inst.  V.  Clark,  12  Neb.  578; 
Miller  v.  Hyers,   11  Neb.  374. 

Action  for  Debt. — So  the  bringing  of 
another  action  for  a  debt  waives  error 
in  the  dismissal  of  a  prior  action  for 
the  same  cause.  Liebuck  v.  Stable, 
66  Iowa  749. 

Intervention. — So  where  a  party  is 
denied  the  right  to  intervene,  his  ap- 
pearance in  another  action  and  setting 
up  the  same  cause  of  action  constitute 
a  waiver  of  the  error.  Holland  v. 
Commercial  Bank,  22  Neb.  585. 

Settingaside  Verdict.— So  an  exception 
to  setting  aside  a  verdict  is  a  waiver  of 
a  previous  exception  taken  during  the 
progress  of  the  trial  tothe  refusal  of  the 
court  to  give  the  jury  the  instructions 
offered  by  appellant.  Stearns  v.  Rich- 
mond, 88  Va.  992;  Western  Union  Tel. 
Co.  V.  Virginia  Paper  Co.,  87  Va.  418. 

Pleading  to  Merits. — So  by  pleading 
to  the  merits  after  demurrer  overruled 
the  defendant  waives  and  abandons  his 
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assigned  as  error  was  done  by  agreement  of  the  parties,  it  cannot 
be  availed  of  on  appeal  to  reverse  the  judgment,  although  it  is 
*     So  where  a  party  fails  to  object  below  to  a  proceed- 


erroneous. 


demurrer  and  cannot  complain  of  error 
in  overruling  it.  Geary  v.  Bangs,  138 
111.  77;  Indianapolis,  etc.,  R.  Co.  v. 
Morgenstern,  106  111.  216;  Quincy  Coal 
Co.  V.  Hood,  77  111.  68. 

By  Appearance. — So  a  defendant  who 
appears  generally  and  pleads  to  the 
merits  waives  all  irregularities  in  the 
service  and  filing  of  papers,  Atlantic, 
etc.,  R.  Co.  V.  Peake,  87  Va.  130; 
Creighton  v.  Kerr,  20  Wall.  (U.  S.)  8; 
and  objection  for  want  of  jurisdiction 
of  his  person,  Perseverance  Min.  Co. 
V.  Bisaner,  87  Ga.  193. 

So  where  a  party  appealing  to  an 
intermediate  appellate  court  having 
original  jurisdiction  appears  there 
and  pleads  to  the  merits,  he  cannot 
afterwards  be  heard  to  complain  of  a 
lack  of  jurisdiction.  Mason  v.  Alex- 
ander, 44  Ohio  St.  318;  Harrington  v. 
Heath,  15  Ohio  483;  Bisher  v.  Rich- 
ards, 9  Ohio  St.  495;  Wood  V.  O'Fer- 
rall,  19  Ohio  St.  427. 

Waiver  by  Further  Testimony. — So  by 
putting  in  further  testimony  after  he 
has  taken  an  exception  to  the  ruling 
of  the  court  denying  his  motion  to  dis- 
miss on  the  ground  that  the  defense 
has  not  been  established,  the  excep- 
tion is  waived.  Paine  v.  Webster,  64 
Vt.  105;  Latremouille  v.  Bennington 
R.  Co.,  63  Vt.  336. 

Conflicting  Objections. — So  a  defend- 
ant who  first  objects  to  the  admission 
of  certain  testimony  and  then  objects 
to  its  exclusion  cannot  afterwards 
allege  error  in  the  action  of  the  court 
overruling  the  first  exception.  Jack- 
son V.  State,  94  Ala.  85. 

Motion  to  Instruct. — So  where  a  de- 
fendant, after  the  overruling  of  a  mo- 
tion to  instruct  a  jury  in  his  favor,  in- 
troduces evidence  to  sustain  his  issues, 
he  abandons  error  in  the  ruling  on 
the  motion.  Lake  Shore,  etc.,  R.  Co. 
V.  Richards  (111.,  1892),  32  N.  E.  Rep. 
402;  Joliet,  etc.,  R.  Co.  v.  Velie,  140 
111.  59- 

Nonsuit. — So  a  defendant  who  sup- 
plies defects  in  a  plaintiff's  case  by  the 
subsequent  introduction  of  evidence, 
cannot  complain  that  the  court  erred 
in  overruling  his  motion  for  a  nonsuit. 
Hockstadter  v.  Hays,  11  Colo.  118; 
Horn  V.  Reitler,  15  Colo.  316;  Denver, 
etc.,  R.  Co.  V.  Henderson,  10  Colo,  i; 


Gardiner  v.  Schmaelzle,  47  Cal.  588; 
Abbey  Homestead  Assoc,  v.  Willard, 
48  Cal.  614. 

Setting  Aside  Judgment. — So  setting 
aside  a  judgment  and  granting  a  new 
trial  in  the  absence  of  a  party  is  not 
reversible  error  where  such  party 
elects  to  accept  the  new  trial.  Gage  v. 
Chicago,  141  111.  642. 

Beferee's  Beport. — So  where  a  ref- 
eree's report  is  confirmed  by  consent, 
objection  that  its  findings  are  not  sus- 
tained by  the  evidence  cannot  be 
urged  on  appeal.  Whalen  v.  Bren- 
nan,  34  Neb.  129. 

Motion  to  Exclude. — So  where  a  de- 
fendant makes  a  motion  to  exclude 
plaintiff's  testimony  as  soon  as  he  acts, 
but  fails  to  renew  it  when  the  case  is 
closed,  introduces  rebutting  evidence 
and  fails  to  ask  instructions  limiting 
the  effect  of  plaintiff's  testimony  ob- 
jected to,  he  is  deemed  to  waive  error 
in  the  denial  of  the  motion.  Joliet, 
etc.,  R.  Co.  V.  Velie,  140  111.  59. 

Illegal  Bemoval  of  Indictment. — So 
where  an  indictment  is  illegally  re- 
moved from  a  circuit  to  a  county  court, 
and  the  defendant  appealing  to  the 
circuit  court  from  a  conviction  below 
pleads  to  the  indictment  and  permits 
the  trial  to  proceed  to  its  termination 
without  raising  the  question,  the  error 
below  is  waived.  Reeves  v.  Stoice, 
96  Ala.  33. 

1.  Millard  v.  Hathaway,  27  Cal.  119; 
Turner  v.  Simpson,  12  Ind.  416; 
Miller  2/.  Powers,  18  Ind.  263;  Voorhies 
V.  Eubank,  6  Iowa  274;  Parsons  v. 
Hedges,  15  Iowa  119;  Fort  Dodge  City 
School  Dist.  V.  Wahkansa  Dist.  Tp., 
17  Iowa  85;  Munson  v.  Hegeman,  10 
Barb.  (N.  Y.)  112;  Elwell  v.  Dodge,  33 
Barb.  (N.  Y.)  336;  Ames  v.  Mississippi 
Boom  Co.,  8  Minn.  467. 

Oral  Indictment. — So  a  party  who 
stipulates  that  the  court  may  instruct 
the  jury  orally  before  the  arguments, 
cannot  complain  of  the  error  on  ap- 
peal.    Rice  V.  Goodridge,  9  Colo.  247. 

Submission  of  Question. — So  where 
parties  have  agreed  to  submit  to  the 
court  in  a  collateral  proceeding  a  ques- 
tion as  the  validity  of  an  organization 
of  a  corporation,  neither  can  object  to 
the  right  of  the  other  thus  to  present 
the    issue.     Fort   Dodge   City    School 
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ing,  he  is  presumed  on  appeal  to  waive  contention  as  to  its 
validity.*     See  also  article  Exceptions  and  Objections. 

b.  Invited  Error — (i)  Generally — Error  by  Party.— It  follows 
from  the  principle  that  parties  must  abide  by  the  consequences  of 
their  acts,*  that  a  party  cannot  obtain  a  reversal  of  the  judg- 
ment on  appeal  for  error  which  he  has  himself  committed  in  the 
proceedings  below.* 

By  Court  on  Bequest. — The  same  principle  applies  if  he  induces  the 
court  to  act  in  his  behalf.  The  appellant  must  be  consistent,  and 
if  he  asks  the  court  below  to  make  a  specific  ruling,  or  to  proceed 
in  a  certain  manner,  he  cannot  complain  in  an  appellate  court 
that  the  ruling  or  action  is  erroneous  ;*  he  has  invited  the  error, 


Dist.  V.  Wahkansa  Dist.  Tp.,  17  Iowa 

85- 

Overruling  Demurrer  by  Consent. — But 
the  fact  that  the  appellant's  demurrer 
was  overruled  by  consent  does  not 
preclude  him  from  attacking  the  judg- 
ment on  appeal  upon  the  ground  that 
it  rests  upon  a  complaint  inherently 
defective.  Danbury  v.  Arnold,  91 
Gal.  606. 

1.  Reeves  v.  State,  96  Ala.  33.  See 
article  Exceptions  and  Objections. 

Issue. — So  where  the  plaintiff  goes  to 
trial  on  an  issue  presented  on  the 
trial,  he  waives  objection  to  its  suffi- 
ciency. Conger  v.  Crabtree  (Iowa, 
1893),  55  N.  W.  Rep.  335;  Linden  v. 
Green  St.,  81  Iowa  366. 

Louisiana. — But  in  Louisiana  where 
a  peremptory  exception  going  to  the 
cause  of  action  is  refused  to  the  merits, 
defendants  do  not  waive  it  by  going 
to  the  trial  on  the  merits.  Glaflin  Co. 
V.  Freibelman.  44  La.  Ann.   518. 

2.  Jobbins  v.  Gray,  34  111.  App. 
208;  Graham  v.  Dixon,  4  111.  115; 
Sparling  v.  Marks,  86  111.  125;  Smith 
V.  Kimball,  128  111.  583;  Louisville, 
etc.,  R.  Co.  V.  Shires.  108  111.  617; 
Green  v.  St.  Louis,  106  Mo.  454; 
Youngson  v.  Pollock,  25  Neb.  431; 
Shew  V.  Hews,  126  Ind.  474;  Vaughn 
V.  Hixon,  50  Kan.  773;  Hollingsworth 
V.  Willis,  64  Miss.  152. 

Value  of  Services. — So  where  a  pub- 
lic commissioner  to  condemn  land 
brought  suit  for  his  services  under 
a  statute  allowing  reasonable  com- 
pensation, and  rated  them  in  his  bill 
at  S3. 00  a  day,  he  was  estopped  to 
claim  error,  where  the  trial  court  al- 
lowed him  the  amount  claimed,  be- 
cause it  excluded  his  evidence  of  the 
value  of  his  services,  the  court  say- 
ing: "Competent  parties  to  litigation, 
in  the  absence  of  some  infringement 


of  public  policy,  are  necessarily  held 
bound  by  the  position  they  assume 
therein."    Green  v.  St.  Louis,  106  Mo. 

454- 

3.  Jordan  v.  Hubbard,  26  Ala.  433; 
Stone  V.  Gover,  i  Ala.  289;  Jobbins 
V.  Gray,  34  111.  App.  208;  Graham  v. 
Dixon,  4  111.  115;  Sparling  v.  Marks, 
86  111.  125;  Clemson  v.  State  Bank,  2 
111.  45;  Furness  v.  Williams,  11  111. 
229;  Bailey  v.  Scott,  i  S.  Dak.  337. 

In  Jobbins  z/.  Gray,  34  111.  App,  208, 
it  was  said:  "  A  party  will  never  be 
allowed  to  take  advantage  of  his  own 
wrong  or  the  error  of  the  court  in- 
duced on  his  own  motion,  and  then 
compel  the  opposite  party  to  suffer 
the  consequences." 

Immaterial  Issue. — If  he  tenders  an 
immaterial  plea,  he  cannot  therefore 
complain  of  it  on  appeal  as  erroneous. 
Graham  z>.  Dixon,  4  111.  115. 

Form  of  Action. — If  he  induces  a 
party  to  bring  a  particular  form  of 
action,  he  cannot  raise  the  question  on 
appeal  that  it  was  misconceived,  as, 
where  a  pledgee  requests  the  pledgor 
to  bring  replevin  to  test  the  ques- 
tion of  ownership,  the  defendant  can- 
not be  'permitted  to  assert  on  appeal 
that  the  form  of  action  was  wrong. 
Sparling  v.  Marks,  86  111.  125. 

Wrong  Plea.  —  So  where  a  party 
pleads  ^' not  guilty"  to  an  action  on 
open  account  for  services  rendered, 
he  cannot  avail  himself  on  appeal  of 
the  erroneous  mispleading.  Jordan  v. 
Hubbard,  26  Ala.  433.  • 

And  likewise  the  defendant  cannot 
to  avoid  a  judgment  take  advantage 
of  his  own  blunder  in  pleading  non- 
assumpsit  to  an  action  for  debt.  Stone 
V.  Gover,  i  Ala.  287. 

4.  Alabama. — Shepherd  v.  State,  94 
Ala.  102;  Vaughan  v.  Smith,  69  Ala. 
92. 
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must  accept  its  results,  and  the  appellate  court  will  not  reverse 


Arkansas. —  Allen  v.  Ozark  Land 
Co.,  55  Ark.  549;  Sithen  v.  Murphy 
(Ark.,  1889),  12  S.  W.  Rep.  497. 

California. — Thompson  v.  Connolly, 
43  Cal.  636;  Weinburg  v.  Somps  (Cal., 
1893),  33  Pac.  Rep.  341;  In  re  Rando- 
vich,  74  Cal.  536;  Dawson  v.  Schloss, 
93  Cal.  194. 

Colorado. — Putnam  v.  Lyon,  3  Colo. 
App.  144;  Denver,  etc.,  R.  Co.  v. 
Ryan,  17  Colo.  98;  Parker  v.  People, 
13  Colo.  155;  Denver  v.  Soloman,  2 
Colo.  App.  534. 

Georgia. — Pledger  v.  State,  77  Ga. 
242;  Chambers  v.  Walker,  80  Ga.  642; 
Heavner  v.  Saeger,  79  Ga.  471. 

Illinois.  —  Smith  v.  Kimball,  128 
111.  583;  Willard  v.  Swanson,  22  111. 
App.  424;  Miller  v.  Gable,  30  111.  App. 
581;  Underwood  v.  Wolf,  31  111.  App. 
637;  McMahon  v.  Sankey,  35  111.  App. 
341;  Greene  v.  Greene,  145  111.  264; 
Merrimac  Paper  Co.  v.  Illinois  Trust, 
etc..  Bank,  129  111.  296;  Illinois  Cent. 
R.  Co.  V.  Latimer,  128  111.  163;  Chi- 
cago, etc.,  R.  Co.  V.  Snyder,  128  111. 
655;  Moyer  v.  Swygart,  125  111.  262; 
Soloman  v.  Friend,  42  111.  App.  407; 
Colder  v.  Mueller,  22  111.  App.  527; 
Snyder  v.  Snyder,  142  111.  60;  Hoobler 
V.  Hoobler,  128  111.  645. 

Indiana. — Welsh  v.  State,  126  Ind. 
71;  Indianapolis,  etc.,  R.  Co.  z/.  Sands, 
133  Ind.  433;  Carr  v.  Carr,  6  Ind.  App. 
377;  Levy  V.  Chittenden.  120  Ind. 
37;    Robertson    v.    Caldwell,    9    Ind. 

514- 

Iowa. — First  Nat.  Bank  v.  Crabtree, 
86  Iowa  731;  Andrews  v.  Chicago, 
etc.,  R.  Co.,  86  Iowa  677;  Miller  v. 
Root,  77  Iowa  545;  Duncombe  v.  Pow- 
ers, 75  Iowa  185;  Henderson  v.  Chi- 
cago, etc.,  R.  Co.,  48  Iowa  216. 

Kansas. — Vaughn  v.  Hixon,-50  Kan. 
773;  Sails  V.  Barons,  40  Kan.  697;  Fort 
Scott,  etc.,  R.  Co.  V.  Fortney,  51  Kan. 
2S7;  Chicago,  etc.,  R.  Co.  v.  Watkins, 
43  Kan.  50;  Franks  v.  Jones,  39  Kan. 
236. 

Kentucky. — Chamber  v.  Wilkin,  2 
Litt.  (Ky.)  145;  Outten  v.  Grinstead, 
4  J.  J.  Marsh.  (Ky.)  610;  Stone  v. 
Werts,  3  Bush  (Ky.)  489;  Stewart  v. 
Durrett,  3  T.  B.  Mon.  (Ky.)  115; 
M'Murty  v.  Henry,  4  Bibb  (Ky.)  411; 
Clough  V.  Clough,  3  B.  Mon.  (Ky.)66; 
Vandever  v.  Vandever,  3  Mete.  (Ky.) 
138;  Jenkins  v.  Morton,  3  T.  B.  Mon. 
(Ky.)  29;  Ellison  v.  Ellison  (Ky.,  1889), 
II  S.  W.  Rep.  808. 


Maine. — Robinson  v.  White,  42  Me. 
209. 

Maryland. — Hogg  v.  Jackson,  etc., 
Co.  (Md.,  1893),  26  Atl.  Rep.  869. 

Massachusetts. — Dennis  v.  Maxfield, 
10  Allen  (Mass.)  138;  West  v.  Lynn, 
no  Mass.  514;  Com.  v.  Locke,  114 
Mass.  288;  Adams  v.  Clark,  9  Cush. 
(Mass.)  215. 

Michigan. — Silsby  v.  Michigan  Car. 
Co.,  95  Mich.  204;  Nye  v.  Lothrop,  94 
Mich.  411;  Needham  v.  King,  95  Mich. 
303;  McCammon  v.  Detroit,  etc.,  R. 
Co.,  66  Mich.  442. 

Minnesota. — Mealey  v.  Finnegan,  46 
Minn.  507;  Davis  v.  Jacoby  (Minn., 
1893),  55  N.  W.  Rep.  908;  Redmond  v. 
St.  Paul,  etc.,  R.  Co.,  39  Minn.  248; 
Cummings  v.  Baars,  36  Minn.  350. 

Mississippi. — Hollingsworth  v.  Wil- 
lis, 64  Miss.  152;  Wilson  v.  Zook,  69 
Miss.  694;  Burks  v.  Burks,  66  Miss. 
494;  Louisville,  etc.,  R.  Co.  v.  Sud- 
doth,  70  Miss.  265. 

Missouri.  —  Ellis  v.  Harrison,  104 
Mo.  270;  State  v.  Kelle,  105  Mo.  38; 
State  V.  Anderson,  96  Mo.  241;  State 
V.  De  Mosse,  98  Mo.  340;  Harper  v. 
Morse,  114  Mo.  317;  Reardon  v.  Mis- 
souri Pac.  R.  Co.,  114  Mo.  384;  Stevens 
V.  Crane,  116  Mo.  408;  Townsend  v. 
Gates,  25  Mo.  App.  336;  Waddingham 
V.  Waddingham,  27  Mo.  App.  596;  At- 
kinson V.  Taylor,  34  Mo.  App.  442; 
Kloes  V.  Wurmser,  34  Mo.  App.  453; 
Lane  v.  Chicago,  etc.,  R.  Co.,  35  Mo. 
App.  567;  Green  v.  Wright,  36  Mo. 
App.  298;  Harrington  v.  Sedalia,  98 
Mo.  583;  Autenrieth  v.  St.  Louis,  etc., 
R.  Co.,  36  Mo.  App.  254;  State  v. 
Beaty,  25  Mo.  App.  214;  Singer  z/. 
Dickneite,  51  Mo.  App.  245;  Green 
V.  St.  Louis,  106  Mo.  454;  Jenning  v. 
St.  Louis,  etc.,  R.  Co.,  99  Mo.  394; 
Forster  Vinegar  Mfg.  Co.  v.  Gugge- 
mos,  98  Mo.  391;  Price  v.  Brecken- 
ridge,  92  Mo.  378. 

Montana. — Territory  v.  Burgess,  8 
Mont.  57. 

Nebraska. — Sellars  v.  Foster,  27 
Neb.  118;  Ingram  v.  State,  24  Neb. 
33;  Campbell  v.  Crone,  10  Neb.  571; 
Youngson  v.  Pollock,  25  Neb.  431; 
Richardson  v.  Stone,  32  Neb.  617; 
Dawson  v.  Williams,  37  Neb.  i;  Fre- 
mont, etc.,  R.  Co.  V.  Meeker,  28  Neb. 
94;    Chamberlain  v.    Brown,   25  Neb. 

434- 

N^ew  York. — Round  Lake  Assoc,  v. 
Kellogg  (Supreme  Ct.),  11  N.  Y.  Supp. 
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859;  Keenan  v.  Gantert  (Supreme  Ct.), 
20  N.  Y.  Supp.  38;  Douglass  v.  Leon- 
ard (C.  PL),  17  N.  Y.  Supp.  591; 
Hooper  v.  Beecher,  109  N.  Y.  609; 
Green  v.  Shute  (C.  PI.),  7  N.  Y.  Supp. 
i         645;  Matter  of  Bull,  in  N.  Y.  624. 

North  Carolina. — Thompson  v.  West- 
ern Union  Tel.  Co.,  107  N.  Car.  449; 
Cornelius  v.  Brawley,  109  N.  Car.  542; 
Anthony  v.  Estes,  99  N.  Car.  598. 

Pennsylvania.  —  Bigham's  Appeal, 
123  Pa.  St.  262;  Auburn  Bolt,  etc., 
Works  V.  Schultz,  143  Pa.  St.  256; 
Trego  V.  Pierce,  119  Pa.  St.  139. 

South  Carolina. — Stepp  v.  National 
L.,  etc.,  Assoc,  37  S.  Car.  417; 
Sherard  v.  Richmond,  etc.,  R.  Co.,  35 
S.  Car.  467. 

South  Dakota. — Bailey  v.  Scott,  I  S. 
Dak.  337. 

Texas. — Martin  v.  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  133;  Campbell 
V.  Wiggins,  85  Tex.  451;  Looney  v. 
Linney  (Tex.  Civ.  App.,  1892),  21  S, 
W.  Rep.  409;  Carlton  v.  Miller  (Tex. 
Civ.  App.,  1893),  21  S.  W.  Rep.  697; 
Hall  V.  State,  28  Tex.  App.  146. 

Vermont. — Foster  v.  Dickerson,  64 
Vt.  233. 

Virginia. — Kern  r'.Wyatt,89  Va.885. 

Washington. — Mahncke  v.  Tacoma, 
I  Wash.  18. 

Wisconsin. — McKinnon  v.  Wolfen- 
den,  78  Wis.  237. 

United  States.  —  Ex  p.  Chateaugay 
Ore,  etc.,  Co.,  128  U.  S.  544. 

By  Agreement. — Accordingly  where 
the  parties  consent  to  change  of  venue, 
they  cannot  on  appeal  maintain  that 
it  is  erroneous.  Vaughn  v.  Hixon,  50 
Kan.  773. 

Nor  can  a  party,  therefore,  com- 
plain of  the  action  of  a  court  in  pass- 
ing upon  a  motion  for  new  trial  before 
the  statement  has  been  engrossed,  or 
certified,  or  agreed  to  as  correct, 
where  it  was  done  by  stipulation  of 
parties.  Thompson  v.  Connolly,  43 
-        Cal.  636. 

New  Party. — Where  a  party  is  er- 
roneously added  with  the  appellant's 
consent,  the  latter  cannot  question  it. 
Youngson  v.  Pollock,  25  Neb.  431. 

Immaterial  Issue.  —  Where  a  party 
makes  an  immaterial  issue  and  bases 
requested  instructions  thereon,  he  is 
estopped  on  appeal  from  claiming  the 
error  in  the  submission  of  such  issue 
to  the  jury.  .  Miller  v.  Gable,  30  111. 
App.  578. 


Taking  Case  from  Jury. — Where  the 
appellant  asked  the  court  to  discharge 
the  jury,  he  cannot  assert  on  appeal 
that  the  court  erred  in  taking  the  case 
from  the  jury.  First  Nat.  Bank  v, 
Crabtree,  86  Iowa  731. 

Dismissal. — A  party  who  asked  for 
the  erroneous  dismissal  of  an  action 
for  lack  of  jurisdiction  cannot  com- 
plain because  the  court  will  not  hear 
him  afterwards  in  the  same  action,  it 
having  granted  the  order  of  dismissal. 
Campbell  v.  Crone,  10  Neb.  571. 

Order. — A  party  on  whose  motion  an 
orderis  made  cannotappeal  therefrom. 
Hooper  v.  Beecher,  log  N.  Y.  609. 

Judgment. — A  party  on  whose  appli- 
cation a  judgment  is  rendered  cannot 
appeal  therefrom.  St.  Louis,  etc.,  R. 
Co.  V.  Evens,  etc..  Fire  Brick  Co.,  15 
Mo.  App.  590. 

Amendment  of  Judgment. — The  appel- 
lant obtained  from  the  court  below  an 
order  amending  a  judgment  entered  in 
an  action  for  foreclosure  by  increas- 
ing the  amount  stated  therein,  on  the 
ground  of  clerical  error  in  computa- 
tion, and  setting  aside  a  certificate  of 
sale  made  by  the  sheriff.  On  appeal 
he  assigned  as  error  that  such  order 
was  made  without  notice  to  the  ap- 
pellee. The  court  said:  "  It  may  be 
true  that  such  order  *  *  *  should 
only  have  been  made  on  notice  to 
both  defendant  *  *  *  and  the  as- 
signee, but  such  order  was  made  on 
the  application  of  plaintiff  himself, 
and,  whether  void  or  simply  void- 
able for  want  of  notice,  the  plain- 
tiff [appellant  here]  cannot  be  heard 
to  complain  that  it  was  error  for 
the  court  to  do  precisely  what  he 
asked  to  have  done.  If  notice  was 
requisite  it  was  incumbent  on  him  to 
give  it,  and  he  is  estopped  from  now 
claiming,  to  the  detriment  of  others, 
that  he  had  led  the  court  into  grant- 
ing him  relief  to  which  he  was  not 
entitled."  Bailey  v.  Scott,  i  S.  Dak. 
337. 

1.  Alabama. — Shephard  v.  State,  94 
Ala.  102. 

Arkansas. — Sithen  v.  Murphy  (Ark., 
1889),  12  S.  W.  Rep.  497. 

California. — Dawson  v.  Schloss,  93 
Cal.  194;  Weinburg  v.  Somps  (Cal., 
1893).  33  Pac.  Rep.  341. 

Colorado. — Denver,  etc.,  R.  Co.  v. 
Ryan,  17  Colo.  98:  Denver  i-.  Soloman, 
2  Colo.  App.  584. 
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(2)  As   to  Evidetice. — A    party   cannot   obtain    the    admission 
or  exclusion  of  testimony  on  a  trial  and  then  assert  on   appeal 


Georgia. — Chambers  v.  Walker,  80 
Ga.  642. 

Illinois. — Chapman  z/.  Barnes,  29  111. 
App.  184;  Chicago  Forge,  etc.,  Co.  v. 
Major,  30  111.  App.  276;  Callender  In- 
sulating, etc.,  Co.  V.  Badger,  30  111. 
App.  314;  Ochs  z/.  People,  124  111.  399; 
Grady  v.  Smith,  14  111.  App.  305;  Wil- 
lard  V.  Swanson,  22  111.  App.  424;  Illi- 
nois Cent.  R.  Co.  v.  Latimer,  128  111. 
163;  Rockford  v.  Falver,  27  111.  App. 
604;  Ives  V.  McHard,  103  111.  97; 
Northern  Line  Packet  Co.  v.  Bin- 
ninger,  70  III.  571;  Holcomb  z/.  Davis, 
56  111.  413;  O'Niel  V.  Orr,  5  111.  i; 
Barker  v.  Livingston  County  Nat. 
Bank,  30  111.  App.  591;  Clemson  v. 
State  Bank,  2  111.  45;  Golder  v.  Muel- 
ler, 22  111.  App.  527;  Moyer  v.  Swy- 
gart,  125  111.262;  Underwood  z'.  Wolf, 
31  111.  App.  637;  Carroll  v.  People, 
136  111.  467;  Springer  v.  Chicago,  135 
1)1.  560;  McMahon  v.  Sankey,  35  111. 
343;  Chicago-Anderson  Pressed  Brick 
Co.  V.  Reininger,  41  111.  App.  328; 
Chicago  V.  Moore,  40  III.  App.  334; 
Jobbins  v.  Gray,  34  111.  App.  219; 
Pennsylvania  Ins.  Co.  v.  O'Connell, 
34  111.  App.  362;  Snyder  v.  Snyder, 
142  111.  60;  Greene  v.  Greene,  145  111. 
264. 

Indiana. — Levy  v.  Chittenden,  120 
Ind.  37. 

Kansas. — Chicago,  etc.,  R.  Co.  v. 
Watkins,  43  Kan.  50. 

Massachusetts. — Dennis  v.  Maxfield, 
10  Allen  (Mass.)  138. 

Mississippi. — Reed  v.  Cage,  4  How. 
(Miss.)  253;  Wilson  v.  Zook,  69  Miss. 
694;  Liverpool,  etc.,  Ins.  Co.  v.  Van 
Os,  63  Miss.  431. 

Missouri.  —  Harrington  v.  Sedalia, 
98  Mo.  583;  Autenrieth  v.  St.  Louis, 
etc.,  R.  Co.,  36  Mo.  App.  254;  Noble 
t>.  Blount,  77  Mo.  235;  Musser  v.  Ad- 
ler,  86  Mo.  445;  Garesche  v.  St.  Vin- 
cent's College,  76  Mo.  332;  Thorpe  v. 
Missouri  Pac.  R.  Co.,  89 Mo.  650;  Mas- 
tin  Bank  v.  Hammerslough,  72  Mo. 
274;  Clifton  V.  Sparks,  82  Mo.  115; 
Zeliff  V.  Schuster,  31  Mo.  App.  493; 
Novelty  Mfg.  Co.  v.  Pratt,  21  Mo. 
App.  171;  State  V.  Nawert,  6  Mo.  App. 
593;  Dunn  V.  Henley,  24  Mo.  App.  579; 
Bybee  v.  Irons,  33  Mo.  App.  659;  La 
Fayette  Mut.  Bldg.  Assoc,  v.  Klein- 
hoffer,  40  Mo.  App.  388;  State  v.  Jack- 
son, 99  Mo.  60;  Connoble  v.  Clark,  38 
Mo.  App.  476;  McCullough  v.  Wabash 


Western  R.  Co.,  34 Mo.  App.  23;  Wad- 
dingham  v.  Waddingham,  27  Mo.  App. 
596;  Price  V.  Breckenridge,  92  Mo. 
378;  Atkinson  v.  Taylor,  34  Mo.  App. 
442;  Iron  Mountain  Bank  v.  Arm- 
strong, 92  Mo.  265;  Gale  v.  State  Ins. 
Co.,  33  Mo.  App.  664;  Crutchfield  v. 
St.  Louis,  etc.,  R.  Co.,  64  Mo.  255; 
Loomis  V.  Wabash,  etc.,  R.  Co.,  17 
Mo.  App.  340;  Townsend  v.  Gates,  25 
Mo.  App.  336;  Kloes  v.  Wurmser,  34 
Mo.  App.  453;  Lane  v.  Chicago,  etc., 
R.  Co.,  35  Mo.  App.  567;  Green  v. 
Wright,  36  Mo.  App.  298;  State  v. 
Beaty,  25  Mo.  App.  214. 

Nebraska. — Chamberlain  v.  Brown, 
25  Neb.  434;  Elsanger  v.  Grovijohn, 
29  Neb.  139. 

New  York. — Green  ».  Shute  (C.  PI.), 
7  N.  Y.  Supp.  645;  Lahr  v.  Metropol- 
itan El.  R.  Co.,  104  N.  Y.  268. 

North  Carolina. — Thompson  r/. West- 
ern Union  Tel.  Co.,  107  N.  Car.  449; 
Cornelius  v.  Brawlej*,  109  N.  Car.  542. 

Pennsylvania. — Merriman  v.  McMa- 
nus,  102  Pa.  St.  102. 

South  Carolina. — Chur  v.  Keckeley, 
I  Bailey  (S.  Car.)  479. 

Texas. — Gallon  z/.Van  Wormer  (Tex. 
Civ.  App. ,  1892),  21  S.  W.  Rep.  547; 
Hall  V.  State,  28  Tex.  App.  146. 

Washington. — Mahncke  v.  Tacoma, 
I  Wash.  18. 

United  States. — McGillin  v.  Bennett, 
132  U.  S.  445. 

In  Arbitration  Proceedings. —  Code 
Miss.  18S0,  §  2412,  authorizes  a  court 
to  vacate  an  "award  on  complaint 
"made  before  the  end  of  the  term  of 
the  court  next  after  such  award  be 
made  and  returned  to  such  court."  A 
cause  was  submitted  to  arbitration,  an 
award  made  in  favor  of  appellee  and 
returned  into  court  several  days  be- 
fore the  term  next  thereafter.  At  that 
term  appellant  moved  to  set  aside  the 
award,  but  the  motion  was  overruled 
and  final  judgment  entered  at  the 
same  term  from  which  an  appeal  was 
taken,  on  the  ground  that  it  was  ren- 
dered at  the  first  term  of  the  court  after 
the  return  of  the  award;  but  the  court 
on  appeal  said:  "The  objection  that  the 
court  could  not  render  judgment  on 
the  award  until  the  end  of  the  term 
next  following  its  return  is  not  well 
taken.  The  award  was  returned  be- 
fore the  term  of  court  began,  and  the 
plaintiffs  invited  action  on  it  by  their 
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that  the  ruling  of  the  court  in  his  favor  was  erroneous,*  nor 
that  illegal  or  incompetent  evidence  was  admitted  which  was 
called  out  by  his  own  counsel  on  cross-examination  of  his  oppo- 
nent's witness  ;*  but  where  an  exception  is  duly  taken  to  the 
admission  of  illegal  evidence  it  is  not  waived  by  cross-examining 
the  witness  with  respect  to  it.^  If  evidence  is  erroneously  ex- 
cluded upon  appellant's  objection,  he  must  abide  the  consequences  ; 
he  cannot,  therefore,  ask  that  the  judgment  be  reversed  because 
there  is  no  evidence  to  support  it,  if  the  excluded  evidence  was 
clearly  sufificient  to  justify  it."* 

(3)  Instructions. — An  erroneous  instruction  given  at  appellant's 
request  is  not  available  error  on  appeal  ;*  nor  an  instruction  im- 


own  motion.  The  court  rightly  as- 
sumed that  they  were  then  prepared 
to  urge  all  objections  which  they  ex- 
pected to  make.  It  was  never  con- 
templated by  the  statute  that  a  party 
should  try  his  case  by  piecemeal,  and 
the  tenants,  having  submitted  their 
objections  to  the  award  on  grounds 
then  deemed  sufficient,  cannot  com- 
plain that  opportunity  was  not  given 
to  them  to  make  another  contest." 
Hollingsworth  v.  Willis,  64  Miss.  152. 

1.  McGillin  v.  Bennett,  132  U.  S. 
445;  Elsanger  v.  Grovijohn,  29  Neb. 
139;  State  Ins.  Co.  v.  Schreck,  27  Neb. 
527;  Moyer  v.  Swygart,  125  111.  262; 
Chicago,  etc.,  R.  Co.  v.  Fietsam,  24 
111.  App.  210;  Montgomery  v.  Black, 
25  111.  App.  22;  Zeliff  V.  Schuster,  31 
Mo.  App.  493;  Chur  v.  Keckeley,  i 
Bailey  (S.  Car.)  479;  Gallon  v.  Van 
Wormer  (Tex.  Civ.  App.,  1892),  21  S. 
W.  Rep.  547;  Simpson  v.  Pegram,  112 
N.  Car.  541. 

Adoption. — Where  a  party  comments 
before  the  jury  on  incompetent  evi- 
dence admitted  without  his  objection, 
and  bases  an  instruction  upon  it,  which 
he  requests  the  court  to  give,  he  is 
estopped  by  adoption  of  the  evidence 
as  rightly  in  the  case  from  objecting 
on  appeal.  Zeliff  v.  Schuster,  31  Mo. 
App.  500;  Walker  v.  Owen,  79  Mo.  591. 

2.  Shober,  etc. ,  Lithographing  Co.  v. 
Kerting,  107  111.  344;  Chicago,  etc., 
R.  Co.  V.  Fietsam,  24  111.  App.  210; 
Schooler  v.  Schooler,  18  Mo.  App.  79. 

3.  Marsh  v.  Snyder,  14  Neb.  237; 
Chicago,  etc.,  R.  Co.  v.  Fietsam,  24 
111.  App.  210;  Montgomery  v.  Black, 
25  111.  App.  22;  Carpenter  z/.  Wilmot, 
24  Mo.  App.  589. 

4.  Jobbins  v.  Gray,  34  111.  App.  208; 
Kankakee  Coal  Co.  v.  Crane  Bros. 
Mfg.  Co.,  28  111.  App.  371;  Garst  v. 
Good,  50  Mo.  App.  149. 


Plaintiff  brought  an  action  to  enforce 
a  landlord's  lien  upon  a  crop.  De- 
fendant had  previously  given  him  a 
note  to  secure  the  same  rent  protected 
by  the  lien.  On  the  trial  defendant  ob- 
jected to  the  introduction  of  evidence 
to  show  that  the  lien  had  not  been 
waived.  Plaintiff  obtained  judgment; 
defendant  appealed,  and  claimed  that 
as  the  taking  the  note  raised  a  pre- 
sumption that  the  lien  was  discharged, 
the  plaintifif  could  not  recover  with- 
out express  proof  that  the  lien  was 
not  waived ;  but  it  was  held  that  as  such 
evidence  was  excluded  on  appellant's 
own  objection,  he  had  invited  the  error 
and  was  precluded  from  asserting  it 
on  appeal.  Garst  v.  Good,  50  Mo. 
App.  149. 

Excluded  as  Untimely.  —  Defendant 
appealed  because  plaintiff  had  failed 
to  show  any  title  to  land  in  contro- 
versy. The  appellant  had  objected 
when  plaintiff  had  sought  to  introduce 
sufficient  proof  of  title,  on  the  ground 
that  the  evidence  came  too  late,  and 
the  court  had  excluded  it  accordingly. 
The  exclusion  was  erroneous,  but  the 
appellate  court  said:  "  Appellant  can- 
not be  allowed  to  procure  an  errone- 
ous ruling  in  his  favor,  and  exclude 
competent  and  material  evidence  on 
the  trial  when  it  is  offered  and  ready 
to  be  produced,  and  then  on  appeal 
insist  that  for  the  want  of  that  very 
proof  the  decree  cannot  be  sustained. 
A  party  will  never  be  allowed  to  so 
take  advantage  of  his  own  wrong  or  the 
errors  of  the  court  induced  on  his  own 
motion,  and  then  compel  the  opposite 
party  to  suffer  the  consequences.  Such 
a  proceeding  would  be  the  merest  trif- 
ling with  the  court."  Jobbins  v.  Gray, 
34  111.  App.  208. 

5.  Alabama. — Shephard  v.  State,  94 
Ala.  102. 
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providently  granted  upon  request  where,  although  given  by  the 

40  Mo.  App.  388;  Bybee  v.  Irons,  33 
Mo.  App.  659;  Dunn  v.  Henley,  20 
Mo.  App.  579;  Crutchfield  v.  St.  Louis, 
etc.,  R.  Co.,  64  Mo.  255;  State  v. 
Nauert,  6  Mo.  App.  593;  Smith  v. 
Culligan,  74  Mo.  387;  Garesche  v.  St. 
Vincent's  College,  76  Mo.  332;  Noble 
V.  Blount,  77  Mo.  235;  Thorpe  v.  Mis- 
souri Pac.  R.  Co.,  89  Mo.  650;  Musser 
V.  Adler,  86  Mo.  445;  Mastin  Bank  v. 
Hammerslough,  72  Mo.  274;  Clifton  v. 
Sparks,  82  Mo.  115;  Novelty  Mfg.  Co. 
V.  Pratt,  21  Mo.  App.  171;  Garst  v. 
Good,  50  Mo.  App.   149. 

Nebraska. — Dawson  v.  Williams,  37 
Neb.  i;  Fremont,  etc.,  R.  Co.  v. 
Meeker,  28  Neb.  94. 

New  York. — Douglass  v.  Leonard 
(C.  PI.),  17  N.  Y.  Supp.  591;  Green  v. 
Schute  (C.  PI.),  7  N.  Y.  Supp.  645; 
Lahr  v.  Metropolitan,  etc.,  R.  Co.,  104 
N.  Y.  268. 

North  Carolina. — Cornelius  v.  Braw- 
ley,  log  N.  Car.  542;  Thompson  v. 
Western  Union  Tel.  Co.,  107  N.  Car. 
449;  Simpson  v.  Pegram,  112  N.  Car. 
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Pennsylvania. — Auburn  Bolt,  etc., 
Works  V.  Schultz,  143  Pa.  St.  256. 

South  Carolina. — Sharard  v.  Rich- 
mond, etc.,  R.  Co.,  35  S.  Car.  467. 

Texas. — Mealer  v.  State,  32  Tex. 
Crim.  Rep.  102;  Gallon  v.  Van  Wor- 
mer  (Tex.  Civ.  App.,  1892),  21  S.  W. 
Rep.  547;  Martin  v.  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  133;  Hall  v. 
State,  28  Tex.  App.  146. 

Wisconsin. — Woodworth  v.  Mills,  61 
Wis.  44. 

Instruction  on  Damages. — In  Illinois 
Cent.  R.  Co.  v.  Latimer,  128  111. 
163,  it  was  said:  "  The  second  ground 
of  objection  to  the  instructions  is 
that  they  called  the  attention  of 
the  jury  to  the  question  of  exem- 
plary or  vindictive  damages.  With- 
out passing  upon  the  correctness  or 
incorrectness  of  such  instructions, 
we  deem  it  sufficient  to  say  that  ap- 
pellant itself  requested  the  jury  to  be 
instructed  upon  this  subject.  The 
question  was  submitted  to  the  jury 
at  the  special  request  of  both  parties. 
A  party  cannot  demand  of  the  court 
that  it  rule  upon  a  certain  branch  of 
the  case,  and  then  be  heard  to  say 
that  the  court  had  no  right  to  rule 
upon  that  branch  of  the  case  at  all. 
He  may  challenge  the  correctness  of 
the  finding  of  the  jury  on  the  ques- 


Arkansas. — Sithen  v.  Murphy  (Ark., 
1889),  12  S.  W.  Rep.  497. 

California.  —  Weinburg  v.  Somps 
(Cal.,  1893),  33  Pac.  Rep.  341;  Dawson 
V.  Schloss,  93  Cal.  194. 

Colorado. — Denver,  etc.,  R.  Co.  v. 
Ryan,  17  Colo.  98;  Warner  v.  Gunni- 
son, 2  Colo.  App.  430;  Denver  z/.  Colo- 
rado, 2  Colo.  App.  534. 

Illinois. — Golder  v.  Mueller,  2i;  111. 
App.  527;  Clemson  v.  State  Bank,  2 
111.  45;  O'Niel  V.  Orr,  5  111.  i;  Hol- 
comb  V.  Davis,  56  111.  413;  Northern 
Line  Packet  Co.  v.  Binninger,  70  111. 
571 ;  Ives  V.  McHard,  103  111.  97;  Under- 
wood V.  Wolf,  31  111.  App.  637;  Wear 
V.  Duke,  23  111.  App.  322;  Rockford  v. 
Falver,  27  111.  App.  604;  Chapman  v. 
Barnes,  29  111.  App.  184;  Chicago 
Forge,  etc.,  Co.  v.  Major,  30  111.  App. 
276;  Callender  Insulating,  etc.,  Co.  v. 
Badger,  30  111.  App.  314;  Ochsz/.  Peo- 
ple, 124  111.  399;  Grady  v.  Smith,  14  111. 
App.  305;  Willard  v.  Swanson,  22  111. 
App.  424;  Illinois  Cent.  R.  Co.  v.  Lati- 
mer, 128  111.  163;  Barker  t'.  Livingston 
County  Nat.  Bank,  30  111.  App.  591; 
McMahon  v.  Sankey,  35  111.  App.  343; 
Springer  v.  Chicago,  135  111.  560;  Car- 
roll V.  People,  136  111.  467;  Snyder  v. 
Snyder,  142  111.  60. 

Iowa. — Duncombe  v.  Powers,  75 
Iowa  185. 

Kansas. — Fort  Scott,  etc.,  R.  Co. 
V.  Fortney,  51  Kan.  287,  where  it  was 
said  to  be  a  "  familiar  rule."  Chicago, 
etc.,  R.  Co.  V.  Watkins,  43  Kan.  50. 

Maryland. — Hogg  v.  Jackson  (Md., 
1893),  26  Atl.  Rep.  869. 

Massachusetts. — Dennis  v.  Maxfield, 
10  Allen  (Mass.)  138;  West  v.  Lynn, 
no  Mass.  514;  Com.  v.  Locke,  114 
Mass.  288;  Com.  v.  Thompson  (Mass., 
1893),  33  N.  E.  Rep.  nil. 

Michigan. — Silsby  v.  Michigan  Car 
Co.,  95  Mich.  204;  Nye  v.  Lathrop,  94 
Mich.  411;  Needham  v.  King,  95  Mich. 

303- 

Mississippi. — Wilson  v.  Zook,  69 
Miss.  694;  Liverpool,  etc.,  Ins.  Co.  v. 
Van  Os,  63  Miss.  431;  Louisville,  etc., 
R.  Co.  V.  Suddoth,  70  Miss.  265. 

Missouri. — Harper  v.  Morse,  114 
Mo.  317;  Reardon  v.  "Missouri  Pac. 
R.  Co.,  114  Mo.  384;  Harrington  v. 
Sedalia,  94  Mo.  583;  McCullough  v. 
Wabash  Western  R.  Co.,  34  Mo.  App. 
23;  Connoble  v.  Clark,  38  Mo.  App.  476; 
State  V.  Jackson,  99  Mo.  60;  La  Fayette 
Mut.     Bldg.    Assoc.     V.    Kleinhoffer, 
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judge  in  his  own  language,  it  is  substantially  identical  with  the 
request  to  charge.*     So  where  the  request  to  charge  made  by 


tion  of  fact  submitted  to  them  by  the 
instructions,  but  he  cannot  be  heard 
to  say  that  it  was  error  for  the  court 
to  comply  with  his  own  request  in 
submitting  the  question  to  the  jury. 
(Lahr  v.  M.  E.  R.  Co.,  104  N.  Y. 
268.)  An  inspection  of  the  instruc- 
tion shows  that  the  question  of 
punitive  or  exemplary  damages  was 
conceded  by  the  appellant  to  have 
been  involved  in  the  case.  Counsel  for 
appellant  did  not  ask  the  trial  court  by 
instruction  or  otherwise  to  rule  that 
the  question  was  not  involved.  On 
the  contrary,  three  instructions  were 
given  upon  this  subject  at  his  request, 
which  were  only  slightly  modified  by 
the  trial  court.  One  was  :' That  exem- 
plary or  vindictive  damages  should 
not  be  allowed  or  given  in  this  case, 
unless  the  jury  find  from  the  evidence 
not  only  that  the  defendant  is  guilty, 
but  also  that  it,  by  its  conductor,  acted 
maliciously.'  *  *  *  The  instruction 
thus  quoted  was  given  as  drawn  by 
appellant's  counsel,  except  that  the 
court  inserted  the  words,  'by  its  con- 
ductor.' These  words  do  not  change 
the  principle  announced  in  the  lan- 
guage made  use  of." 

On  Contest  of  Will. — And  on  a  trial 
contesting  a  will  on  the  ground  of  un- 
due influence,  the  appellant  cannot 
complain  that  the  trial  court  erred  in 
submitting  the  question  of  undue  in- 
fluence to  the  jury,  under  a  proper  in- 
struction defining  the  law,  because 
there  was  no  evidence  of  undue  influ- 
ence in  the  case,  the  appellant  him- 
self having  requested  a  charge  on 
that  subject  to  the  jury.  Greene  v. 
Greene,  145  111.  264. 

On  Behalf  of  Either  Party. — And  it 
does  not  matter  whether  the  instruc- 
tion so  complained  of  was  given  on 
behalf  of  the  appellant  or  his  oppo- 
nent, where  each  asks  an  instruction 
of  the  same  kind.  Ochs  v.  People, 
124  111.  399;  Grady  v.  Smith,  14  111. 
App.  305;  Moline  Plow  Co.  v.  Ander- 
son, 24  111.  App.  364;  Willard  v.  Swan- 
son,  22  111.  App.  424;  Calumet  Iron, 
etc.,  Co.  V.  Martin,  115  111.  358;  Chi- 
cago, etc.,  R.  Co.  V.  Merckes,  36  111. 
App.  204. 

Initmction  Oiyen  by  Consent  of  Par- 
ties. —  The  same  principle  applies 
where  instructions  are  given  by  con- 
sent   of  parties.     Neither  party  can 


object  on  appeal  that  they  were  erro- 
neous. Emory  v.  Addis,  71  111.  273; 
Clifford  V.  Drake,  14  111.  App.  75;  no 
111.  135. 

Assumption  of  Facts. — Parties  cannot 
complain  that  facts  as  to  which  they 
are  agreed  are  assumed  to  exist  in  the 
instruction.  Martin  v.  People,  13  111. 
341- 

Instructions  Failing  to  Define  Issue. — 
The  trial  court's  first  instruction  was: 
"  Gentlemen  of  the  Jury — It  has  been 
agreed  upon  by  the  parties  to  this  suit 
that  the  petition  of  the  plaintiffs  and 
the  amendment  thereto,  and  the  an- 
swers of  the  defendant  and  reply 
thereto  just  read,  shall  form  a  part  of 
these  instructions,  and  that  you  shall 
determine  the  issues  therefrom."  No 
definition  of  the  issue  was  given.  The 
court  said  on  appeal:  "  While  we  are 
clearly  of  the  opinion  that  a  state- 
ment of  the  issues  should  not  be 
omitted,  we  are  equally  clear  in  the 
view  that  a  party  who  has  by  his 
agreement  consented  to  the  omission 
should  not  be  heard  to  complain." 
Burns  v.  Oliphant,  78  Iowa  456. 

Missouri. — Under  §  1908  Rev.  Stat. 
Mo.,  requiring  the  court  to  instruct 
the  jury  in  writing  upon  all  questions 
of  law  arising  in  the  case  which  are 
necessary  for  their  information  in 
giving  their  verdict,  it  is  the  duty  of 
the  court  to  instruct  the  jury  on  all 
lower  grades  of  the  offense  charged  in 
the  indictment.  But  held,  that  where 
the  appellant  requested  the  court  to 
restrict  the  charge  to  the  specific  of- 
fense, he  could  not  on  appeal  take  ad- 
vantage of  its  error  in  so  doing.  State 
V.  Keele,  105  Mo.  38. 

Instruction  Mistaking  Issue. — Even 
where  the  instruction  mistakes  the 
issue,  as  by  telling  the  jury  that  the 
execution  of  a  bond  in  suit  was  admit- 
ted when  it  did  not  so  appear,  the 
appellant  cannot  complain  if  given  at 
his  request.  Dawson  v.  Williams,  37 
Neb.  I. 

1.  Illinois. — Pierce  v.  Millay,  62  111. 
133;  Ryan  V.  Donnelly,  71  111.  100; 
Illinois  Cent.  R.  Co.  v.  Latimer,  128 
111.  163;  Chicago,  etc.,  Co.  v.  Fietsam, 
24  111.  App.  210;  Montgomery  v. 
Black,  25  111.  App.  22;  Soloman  v. 
Friend,  42  111.  App.  407. 

Kansas. — Fort  Scott,  etc.,  R.  Co.  z/> 
Fortney,  51  Kan.  287. 
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both  parties  contains  substantially  the  same  erroneous  proposi- 
tions of  law  or  wrong  assumption  of  facts,  each  party  is  estopped 
from  assigning  the  error  on  appeal.* 


Maryland. —  Hogg  v.  Jackson  (Md., 
1893),  26  Atl.  Rep.  869. 

Massachusetts. — Com.  v.  Locke,  114 
Mass.   288;  West  v.  Lynn,  no  Mass. 

514- 

Michigan. — Needham  v.  King,  95 
Mich.  303;  Nye  v.  Lothrop,  94  Mich. 
411. 

Mississippi. — Louisville,  etc.,  R.  Co. 
V.  Suddoth,  70  Miss.  265. 

Missouri. — Noble  v.  Blount,  77  Mo. 
235;  Clifton  V.  Sparks,  82  Mo.  App. 
115;  Harper  v.  Morse,  114  Mo.  317; 
Reardon  v.  Missouri  Pac.  R.  Co.,  114 
Mo.  384. 

Nebraska. — Dawson  v.  Williams,  37 
Neb.  1;  State  Ins.  Co.  v,  Schreck,  27 
Neb.  527. 

North  Carolina. — Simpson  v.  Pe- 
gram,  112  N.  Car.  541. 

Texas. — Martin  v.  Missouri  Pac.  R. 
Co.,  3  Tex.  Civ.  App.  133. 

In  Action  on  Note. — Where  in  an 
action  on  a  note  the  court  of  its  own 
motion  had  given  an  instruction  prac- 
tically identical  with  one  requested  by 
defendant,  the  court  said:  "The  de- 
fendant should  not  be  heard  to  com- 
plain here  that  this  first  instruction 
virtually  precluded  from  the  consid- 
eration of  the  jury  the  rights  of  the 
defendant  as  a  mere  surety,  based 
upon  the  credibility  of  his  evidence, 
when  he  himself  in  effect  told  the 
jury  they  could  find  against  him,  if 
the  note  was  without  consideration, 
notwithstanding  the  fact  that  he  was 
a  surety."  Noble  v.  Blount,  77  Mo. 
235;  Clifton  V.  Sparks,  82  Mo.  115. 

1.  Illinois. — Springer  z/.  Chicago,  135 
III.  560;  Barker  v.  Livingston  County 
Nat.  Bank,  30  111.  App.  606;  Wear  v. 
Duke,  23  111.  App.  322;  Chapman  v. 
Barnes,  29  111.  App.  184;  Miller  v. 
Gable,  30  111.  App.  578;  Chicago 
Forge,  etc.,  Co.  v.  Major,  30  111.  App. 
276;  Callendar  Insulating,  etc.,  Co.  v. 
Badger,  30  111.  App.  314. 

Mississippi.  —  Liverpool,  etc..  Ins. 
Co.  V.  Van  Os,  63  Miss.  431. 

Missouri. — Crutchfield  v.  St.  Louis, 
etc.,  R.  Co.,  64  Mo.  255;  State  v. 
Nauert,  6  Mo.  App.  593;  Whit- 
more  7).  Supreme  Lodge,  100  Mo.  36; 
Soldanels  v.  Missouri  Pac.  R.  Co.,  23 
Mo.  App.  516;  Dunn  v.  Henley,  24  Mo. 
App.    579;    Chicago,    etc.,    R.    Co.    v. 


Vivian,  33  Mo.  App.  583;  Bybee  v. 
Irons,  33  Mo.  App.  659;  Demetz  v. 
Benton,  35  Mo.  App.  559;  Straat  v. 
Hayward,  37  Mo.  App.  585;  Missouri 
Pac.  R.  Co.  V.  Schoennen,  37  Mo. 
App.  612;  Connoble  v.  Clark,  38  Mo. 
App.  476;  Fairbanks  v.  Long,  91  Mo. 
628;  Iron  Mountain  Bank  v.  Arm- 
strong, 92  Mo.  265;  Reilly  v.  Hanni- 
bal, etc.,  R.  Co.  (Mo..  1888),  7  S.  W. 
Rep.  407;  Hazell  v.  Tipton  Bank,  95 
Mo.  60. 

Common  Error. — The  court  will  not 
regard  with  favor  an  alleged  error  in 
giving  instruction  calling  attention  to 
matters  of  testimony  not  worthy  of 
consideration,  where  the  appellant  has 
been  guilty  of  like  error  in  his  own 
instruction  requested,  although  they 
do  not  refer  to  the  same  matters. 
Chapman  v.  Barnes,  29  111.  App.  184. 

Instructions  Changing  Issues. — Where 
plaintiff's  instructions  hypothecate 
facts  changing  the  issues  found  in  the 
pleading,  defendantcannot  complain  on 
appeal  if  in  his  own  instructions  he 
adopts  that  theory  of  the  case.  The 
court  said:  "The  issue  tendered  by  the 
pleadings,  as  we  have  seen,  was  whether 
the  note  sued  on  as  described  in  the  pe- 
tition and  offered  in  evidence  was  in- 
dorsed by  defendant.  The  issue  sub- 
mitted by  the  instruction  is — conced- 
ing that  the  '  interest  clause  '  was  in- 
serted after  the  indorsement,  or, 
which  in  effect  is  the  same  thing, 
that  said  note  was  not  indorsed  by 
defendant;  still,  if  the  jury  believe 
the  facts  hypothecated  in  said  instruc- 
tion, then  they  may  find  for  plaintiff. 
If  we  concede  that  the  grounds  upon 
which  the  plaintiff's  right  of  recovery 
is  placed  in  the  instructions  are  dif- 
ferent and  distinct  from  that  upon 
which  it  is  placed  by  the  pleading,  it 
must  still  be  held  that  defendant  in 
this  instance  will  not  be  heard  to  com- 
plain, since  he  committed  a  like  error, 
by  submitting  on  his  part  the  con- 
verse or  opposite  of  the  fact  so  hy- 
pothecated in  plaintiff's  instruction. 
Having  thereby  adopted  the  same 
theory  and  gone  to  trial  thereon,  and 
lost,  he  will  not,  under  the  authori- 
ties, afterwards  be  heard  to  com- 
plain." Iron  Mountain  Bank  v.  Arm- 
strong, 92  Mo.   265,  citing  Crutchfield 
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c.  Error  Favorable  to  the  Appellant. — An  appellant  is 
not  entitled  to  the  reversal  of  a  judgment  because  it  is  more 
favorable  to  him  than  the  case  made  in  the  trial  court  justifies.* 
No  errors  committed  by  the  trial  court  in  the  proceedings  below 
afford  an  available  ground  of  appeal  if  they  tended  to  benefit  the 
appellant.*    And  it  makes  no  difference,  in  the  application  of  the 


V.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  255; 
Davis  V.  Brown,  67  Mo.  313;  McGoni- 
gle  V.  Daugherty,  71  Mo.  259. 

Modified  Bequests. — Since  the  appel- 
lant had  no  right  to  ask  for  an  erro- 
neous instruction  at  all,  it  is  held  that 
he  cannot  complain  because  the  cor- 
rect instruction  modifies  it,  where  the 
modification  does  not  entirely  change 
the  character  of  the  legal  proposition 
submitted.  Pierce  v.  Millay,  62  111. 
133;  Ryan  v.  Donnelly,  71  111.  100;  Il- 
linois Cent.  R.  Co.  v.  Latimer,  128  111. 
163. 

Submission  of  Legal  Proposition  to 
Jury. —Where  the  judge,  in  accord- 
ance with  plaintiff's  request  to  charge, 
submits  a  proposition  of  law  to  the 
jury  as  a  question  of  fact,  the  appel- 
lant is  bound  thereby  to  maintain  the 
position  which  he  has  assumed,  and 
cannot  be  heard  on  appeal  to  say  that 
the  trial  judge  erred  in  so  doing. 
Ellis  V.  Harrison,  104  Mo.  270. 

Inconsistency  in  Instructions. — Where 
the  objectionable  inconsistency  in  in- 
structions is  caused  by  some  defect  in 
the  appellant's  request  to  charge,  he 
cannot  obtain  a  reversal  of  the  judg- 
ment appealed  from  on  account  of  it; 
as,  where  instructions  were  inconsist- 
ent because  those  requested  and 
given  for  defendant  were  too  favora- 
ble to  him,  while  those  requested  and 
given  for  the  plaintiff  did  not  go  far 
enough,  the  defendant  cannot  as- 
sign the  inconsistency  as  error.  Car- 
roll V.  People,  136  111.  456. 

Assumption  of  Fact. — Where  the  court 
assumed  erroneously,  throughout  the 
entire  instruction,  that  as  a  matter  of 
fact  appellee  at  the  time  of  the  injury 
of  which  he  complained  was  en- 
gaged in  a  dangerous  service,  the 
appellant  is  estopped  from  claiming 
error  where  he  recites  the  dangers  of 
the  work  in  his  request  to  charge. 
Chicago  Anderson  Pressed  Brick  Co. 
V.  Reininger,  41  111.  App.  324. 

Submission  of  Question  of  Fact. — The 
trial  judge  before  argument  to  the 
jury  had  stated  that  he  would  submit 
to  the  jury  but  one  specific  question  of 


fact.  Before  the  argument  appellant 
presented  to  the  court  voluminous  in- 
structions which  he  requested  to  be 
given,  involving  the  determination  of 
other  questions  of  fact,  and  after 
the  argument  the  judge  gave  instruc- 
tions of  his  own  on  the  same  subject. 
Held,  that  appellant  was  estopped  from 
complaining  on  appeal  that  instruc- 
tions submitting  such  other  questions 
were  erroneous,  as  inconsistent  with 
the  judge's  first  announcement  to 
counsel.     Zielke  z/.Morgan,50  Wis.560. 

1.  Gage  «/.  Reid,  118  111.  35;  Nichols 
V.  State,  127  Ind.  406;  Griffith  f.  State, 
36  Ind.  406;  Bausman  v.  Faul,  45 
Minn.  412;  Wilkins  Mfg.  Co.  v.  Loud, 
etc..  Lumber  Co.,  94  Mich.  158. 

Under  Common  Law. — Under  the  old 
common-law  practice  a  party  might 
appeal  from  a  judgment  in  his  favor 
to  correct  an  error  of  law  therein,  al- 
though it  granted  him  the  relief 
sought;  but  this  is  not  so  under  the 
code  appeal.  Teal  v.  Russell,  3  111. 
319;  Jones  V.  Wright,  5  111.  338;  Fuller 
V.  Robb,  26  111.  246;  Thayer  v.  Finley, 
36  111.  262;  Hartman  v.  Belleville,  etc., 
R.  Co.,  64  111.  24;  Kasting  v.  Kasting, 
47  111.  438;  Pacific  Express  Co.  v. 
Peadro,  25  111.  App.  75;  Hall  v.  Pay 
Rock  Consol.  Min.  Co.,  6  Colo.  81. 
See  Appealable  Judgments  and  Orders, 
supra. 

2.  Alabama.  —  Wyatt  v.  Steele,  26 
Ala.  639»;  Taylor  v.  Kelly,  31  Ala.  59; 
Kansas  City,  etc.,  R.  Co.  v.  Sanders, 
98  Ala.  293;  Smith  v.  Kaufman,  94 
Ala.  364;  Bedell  v.  New  England 
Mortg.  Security  Co.,  91  Ala.  325; 
Hornsby  v.  State,  94  Ala.  55;  Mont- 
gomery, etc,,  R.  Co.  V.  Stewart,  91 
Ala.  421;  Reeves  v.  Skipper,  94  Ala. 
407;  Mooney  v.  Hough,  84  Ala.  80; 
Kansas  City,  etc.,  R.  Co.  v.  Crocker, 
95  Ala.  412;  Howze  v.  Dew,  90  Ala. 
178;  Echols  V.  Louisville,  etc.,  R.  Co., 
90  Ala.  366. 

Arkansas. —  Gavin  v.  Armistead, 
57  Ark.  574;  Bishop  v.  State  (Ark., 
1890),  14  S.  W.  Rep.  88;  Lowe  v. 
Loomis,  53  Ark.  454;  Murrellz/.  Pacific 
Express  Co.,  54  Ark.  22. 
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California. — Tread  well  v.  Whittier, 
80  Cal.  574;  Nevada  County,  etc., 
Canal  Co.  v.  Kidd,  37  Cal.  282;  Car- 
penter V.  Hathaway,  87  Cal.  434; 
Gumpel  V.  Castagnetto,  97  Cal.  15; 
Ball  V.  Nichols,  73  Cal.  193;  Hill  v. 
Finigan,  77  Cal.  267;  Gaven  v.  Dop- 
man,  5  Cal.  342;  Golden  Gate  Mill, 
etc.,  Co.  V,  Henby  Mach.  Works,  82 
Cal.  184. 

Colorado. — Kinnear  v.  Flanders,  17 
Colo.  11;  Gaynor  v.  Clements,  16 
Colo..  209;  Fist  V.  Fist,  3  Colo.  App. 
273;  Patterson  v.  Hitchcock,  3  Colo. 
533;  Gale  V.  James,  11  Colo.  540; 
Schiffer  v.  Adams,  13  Colo.  572. 

Florida. — Smith   v.    State,    25    Fla. 
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Georgia. — Wallace  v.  State,  90  Ga. 
117;  Roberts  v.  Rigdon,  8l  Ga.  440; 
Allen  V.  Ethredge,  84  Ga.  550;  Wilson 
V.  Atlantic,  etc.,  R.  Co.,  82  Ga.  386; 
Harvey  v.  Jewell,  84  Ga.  234;  Wright 
V.  State,  78  Ga.  192;  Taylor  v.  State, 
83  Ga.  647;  Colbert  v.  State,  91  Ga. 
705. 

Illinois. — Harris  v.  McCasland,  29 
111.  App.  430;  Kolb  V.  O'Brien,  86  111. 
210;  Petefish  V.  Watkins,  124  111.  384; 
Chicago,  etc.,  R.  Co.  v.  Dickson,  63 
111.  151;  American  Exch.  Nat.  Bank 
V.  Gregg,  37  111.  App.  428;  J.  A. 
Roebling's  Sons  Co.  v.  Lock  Stitch 
Fence  Co.,  28  111.  App.  184;  Illinois 
Cent.  R.  Co.  v.  Decatur,  126  111.  92; 
Kennedy  v.  Sullivan,  136  111.  94; 
Waldron  v.  Alexander,  136  111.  550; 
Vansant  v.  AUmon,  23  111.  30;  Smith 
V.  Williams.  22  111.  357;  Clause  v. 
Bullock  Printing  Press  Co.,  20  111. 
App.  113;  Willard  v.  Swanson,  22  111. 
App.  424;  French  v.  Wolf,  22  111.  App. 
525;  Fries  v.  Fagan,  23  III.  App.  613; 
Newell  V.  Montgomery,  30  111.  App. 
48;  International  Press  Assoc,  v. 
Brooks,  30  111.  App.  114;  Harms  v. 
McCormick,  30  111.  App.  125;  Carroll 
V.  People,  136  111.  456;  Greenlee  v. 
Goldstein,  43  111.  App.  639;  Reid  v. 
Houston,  20  111.  App.  48;  Harmison  v. 
Clark,  2  111.  131;  McQuoid  v.  People, 
8  111.  76;  Manchester  v.  McKee,  9  111. 
511;  Hall  V.  Harris,  113  111.  410;  Mc- 
Nail  V.  Welch,  125  111.  623;  Gage  v. 
Reid.  118  111.  35;  Moore  v.  Moss,  14 
111.  106;  Wabash,  etc.,  R.  Co.  v.  Shack- 
lett,  10  111.  App.  404;  Chicago,  etc., 
R.  Co.  V.  Fietsam,  123  111.  518;  Igle- 
hart  V.  Miller,  41  111.  App.  439;  Schles- 
inger  v.  Keifer,  30  III.  App.  253. 


Indiana. —  Hunter  v.  Leavitt,  36 
Ind.  141;  Barker  v.  Hobbs,  6  Ind. 
385;  John  V.  Clayton,  i  Blackf.  (Ind.) 
54;  Robertson  v.  Caldwefl,  9  Tnd.  514; 
State  Bank  v.  State,  i  Blackf.  (Ind.) 
267;  Coble  V.  Eltzroth,  125  Ind.  429; 
Craig  V.  Frazier,  127  Ind.  286;  Paste 
V.  Card,  i  Ind.  App.  252;  Fisher  v. 
Holmes,  123  Ind.  525;  Gimbell  v. 
Green,  134  Ind.  628;  Peden  v.  Cavins, 
134  Ind.  494;  Zimmerman  v.  State,  4 
Ind.  App.  583;  Bissott  v.  State,  53 
Ind.  408;  Adams  v.  Main,  3  Ind.  App. 
232;  Nichols  V.  State,  127  Ind.  406; 
Chicago,  etc.,  Coal  R.  Co.  v.  Hunter, 
128  Ind.  213;  Evansville,  etc.,  R.  Co.  v. 
Mosier,  114  Ind.  447;  Cline  v.  Lind- 
sey,  no  Ind.  337;  Western  Union 
Tel.  Co.  V.  Eskridge,  7  Ind.  App.  208; 

Iowa. — Boyce  v.  Wabash  R.  Co.,  63 
Iowa  70;  Hintrager  v.  Hennessy,  46 
Iowa  600;  Peregoy  v.  Wheeler  (Iowa, 
1893).  55  N.  .W.  Rep.  462;  Grafton  v. 
Moorman  (Iowa,  1893),  55  N.  W.  Rep. 
308;  Deere  v.  Wolf,  77  Iowa  115;  Em- 
pire Mill  Co.  V.  Lovell,  77  Iowa  100, 
State  V.  Murdy,  81  Iowa  603;  Brooke 
V.  Chicago,  etc.,  R.  Co.,  81  Iowa  504; 
Day  V.  Mill  Owners'  Mut.  F.  Ins.  Co., 
70  Iowa  710;  Hamilton  v.  Barton,  20 
Iowa  505;  Rising  v.  Teabout,  73  Iowa 
419;  Thew  V.  Miller,  73  Iowa  742; 
Stuart  V.  Trotter,  75  Iowa  96;  Miller 
V.  Root,  77  Iowa  545;  Miles  v.  Wikel, 
74  Iowa  712;  Chapin  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  582;  State  v.  Sigg,  §6 
Iowa  746;  Ressler  v.  Baxley,  81  Iowa 
750;  Chlein  v.  Kabat,  72  Iowa  291. 

Kansas. —  State  v.  Yarborough,  39 
Kan.  581;  Symns  v.  Exchange  Nat. 
Bank,  48  Kan.  713;  Cain  Bros.  Co.  v, 
Wallace,  46  Kan.  138. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Schick' (Ky.,  1893),  21  S.  W,  Rep. 
1036;  Louisville,  etc.,  R.  Co.  v.  Earl 
(Ky.,  1893),  22  S.  W.  Rep.  607;  Brad- 
shaw  V.  Craycraft,  3  J.  J.  Marsh.  (Ky.) 
81;  Standard  L.,  etc.,  Ins.  Co.  v. 
Thomas  (Ky.,  1891),  17  S.  W.  Rep. 
275;  McClernand  v.  Com.  (Ky.,  1889), 
12  S.  W.  Rep.  148;  Osborn  v.  Com., 
14  Ky.  L.  Rep.  246;  Allen  v.  Com. 
(Ky.,  1889),  12  S.  W.  Rep.  582;  Miller 
V.  Hayden,  91  Ky.  215;  Osborn  v. 
Com.  (Ky.,  1892),  20  S.  W.  Rep.  223. 

Louisiana. — State  v.  Primeaux,  39 
La.  Ann.  673. 

Maine. — Rice  v.  Wallace,  30  Me. 
252;  Dunn  V.  Moody,  41  Me.  239; 
Robinson  v.  White,  42  Me.  209;  Cun- 
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ningham  v.  Horton,  57  Me.  420;  Lime 
Rock  Bank  v.  Hewett,  52  Me.  531; 
Searsmont  v.  Lincolnville,  83  Me.  75. 

Maryland. — Inloes  v.  American  Ex- 
change Bank,  11  Md.  173. 

Massachusetts. — Nixon  v.  Hammond, 
12  Cush.  (Mass.)  285;  Campbell  v. 
New  England  Mut.  L.  Ins.  Co.,  98 
Mass.  381;  Hall  v.  Foster,  114  Mass. 
18;  Fish  V.  Bangs,  113  Mass.  123; 
Hammond  v.  Pinkham,  149  Mass.  356; 
South  Scituate  v.  Scituate,  155  Mass. 
428;  Shepard  v.  Lawrence,  141  Mass. 
479;  Haskell  v.  Starbird,  153  Mass. 
117. 

Michigan. — Brigham  v.  Gurney,  i 
Mich.  349,  Sleight  v.  Henning,  12 
Mich.  371;  Kelso  v.  Saxton,  40  Mich. 
666;  Bull  v.  Brockway,  48  Mich.  523; 
Hudnut  V.  Gardner,  59  Mich.  341; 
Michigan  Land,  etc.,  Co.  v.  Doherty, 
77  Mich.  359;  Mathews  v.  Phelps,  61 
Mich.  327;  Wilkin  Mfg.  Co.  v.  Loud, 
etc..  Lumber  Co.,  94  Mich.  158;  Gins- 
burg  V.  Cutler,  etc.,  Lumber  Co.,  85 
Mich.  439. 

Minnesota. — Bausman  v.  Fane,  45 
Minn.  412;  Huntsman  v.  Hendricks, 
44  Minn.  423;  Nichols  v.  St.  Paul,  44 
Minn.  494;  Mealey  v.  Finnegan,  46 
Minn.  507;  Hanson  v.  Elton,  38  Minn. 
493;  Winona,  etc.,  R.  Co.  v.  Denman, 
10  Minn.  267. 

Mississippi.  —  Jones  v.  State,  70 
Miss.  401;  Davis  v.  Miller  (Miss., 
1892),  12  So.  Rep.  27;  Mosley  v.  State 
(Miss.,  1891),  II  So.  Rep.  105. 

Missouri. — State  v.  Mitchell,  98  Mo. 
657;  Whitmore  v.  Supreme  Lodge,  100 
Mo.  36;  Mangold  v.  St.  Louis,  etc.,  R. 
Co.,  24  Mo.  App.  52;  Estey  v.  Truxel, 
25  Mo.  App.  238;  Vail  V.  Kansas  City, 
etc.,  R.  Co.,  28  Mo.  App.  372;  Ren- 
shaw  V.  Fireman's  Ins.  Co.,  33  Mo. 
App.  394;  Brooks  v.  Hannibal,  etc., 
R.  Co.,  35  Mo.  App.  571;  State  v. 
Talmage,  107  Mo.  543;  State  v.  Berk- 
ley, 109  Mo.  665;  State  v.  Grote,  109 
Mo.  345;  Mott  V.  Purcell,  98  Mo.  247; 
Griffith  V.  Missouri  Pac.  R.  Co.,  98 
Mo.  168;  Bloom  V.  Pope,  36  Mo.  App. 
410;  Gifford  V.  Weber,  38  Mo.  App. 
595;  Corrigan  v.  Brady,  38  Mo.  App. 
649;  State  V.  Bruder,  35  Mo.  App. 
475;  Huppert  V.  Weisgerber,  25  Mo. 
App.  95;  State  V,  Sharp,  106  Mo.  106; 
Harrington  v.  Sedalia,  98  Mo.  583; 
State  V.  Jones,  106  Mo.  302;  Fugler  v. 
Bothe,  43  Mo.  App.  44;  State  v.  Bull- 
ing, 105  Mo.  204;  Crawford  v.  Ahrnes, 


103  Mo.  88;  Higgins  v.  Missouri  Pac. 
R.  Co.,  43  Mo.  App.  547;  Sharp  v. 
Kansas  City  Cable  R.  Co.,  114  Mo.  94. 

Montana.  —  Wulf  v.  Manuel,  9 
Mont.  276. 

Nebraska.  —  Hamilton  v.  Ross,  23 
Neb.  630;  Ponca  v.  Crawford,  23  Neb. 
662;  Brooks  V.  Dutcher,  22  Neb.  644; 
Fitzgerald  v.  Meyer,  25  Neb.  77; 
Ackerman  v.  Bryan,  33  Neb.  515; 
Fitzgerald  v.  Meyer,  37  Neb.  50. 

New  Jersey. — Drake  v.  State,  53  N. 
J.  L.  53. 

New  Mexico. — Territory  v.  Trujillo 
(N.  Mex.,  1893),  32  Pac.  Rep.  154;  De 
Manderfield  v.  Field  (N.  Mex.,  1893), 
32  Pac.  Rep.  146;  Territory  v.  Edie 
(N.  Mex.,  1892),  30  Pac.  Rep.  851. 

New  York. — Warner  v.  Press  Pub. 
Co.  (C.  PI.),  8  N.  Y.  Supp.  341;  Gar- 
field V.  Blair  (Supreme  Ct.),  10  N.  Y. 
Supp.  340;  Schumaker  v.  Mather 
(Supreme  Ct.),  14  N.  Y.  Supp.  411; 
Hickenbottom  v.  Delaware,  etc.,  R. 
Co.,  122  N.  Y.  91;  Powell  V.  Fletcher 
(C.  PI.),  18  N.  Y.  Supp.  "451;  People 
V.  Noonan  (Supreme  Ct.),  14  N.  Y. 
Supp.  519;  Eno  V.  Metropolitan  El.  R. 
Co.  (Super.  Ct.),  8  N.  Y.  Supp.  197. 

North  Carolina. — Scoggins  v.  Turn- 
er, 98  N.  Car.  135;  Livingston  v. 
Dunlap,  99  N.  Car.  268;  State  v. 
Whitmire,  no  N.  Car.  367;  State 
V.  Wilson,  104  N.  Car.  868;  Vickers  v. 
Leigh,  104  N.  Car.  248;  Hughes  v. 
Debnan,  8  Jones  (N.  Car.)  127. 

North  Dakota. — Gould  v.  Duluth, 
etc.,  Elevator  Co.,  3  N.  Dak.  96. 

Ohio. — Armstrong  v.  Miller,  Wright 
(Ohio)  562;  Sterret  v.  Creed,  2  Ohio 
343;  Burt  V.  Dodge,  13  Ohio  131. 

Oregon.  —  Rawson  v.  Stuart,  22  Ore- 
gon 256;  Wellman  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  21  Oregon  530. 

Pennsylvania.  —  Dick  v.  Williams, 
130  Pa.  St.  41;  Buchert  v.  Boyertown 
(Pa.,  1889),  17  Atl.  Rep.  190;  Jones  v. 
Western  Pa.  Natural  Gas  Co.,  145  Pa. 
St.  204;  Henry  v.  Klopfer,  147  Pa.  St. 
178;  Hoar  V.  Leaman  (Pa.,  1888),  15 
Atl.  Rep.  716. 

South  Carolina. — State  v.  Jacobs,  28 
S.  Car.  29;  State  v.  Jackson,  32  S.  Car. 
27;  Riggs  V.  Wilson,  30  S.  Car.  172; 
State  V.  Crawford,  39  S.  Car.  343. 

South  Dakota. — Baker  v.  Baker,  2  S. 
Dak.  261;  Gaines  v.  White,  i  S.  Dak. 
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Tennessee.  —  Hannum  v.  State,  90 
Tenn.  647;  Hicks  v.   Porter,  90  Tenn. 
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i;  Richmond  v.   Richmond,   lo  Yerg. 
(Tenn.)  343. 

Texas. — Sutton  z*.  State, 31  Tex.  Crim. 
Rep.  297;  Kelly  v.  State,  31  Tex.  Crim. 
Rep.  216;  Jones  v.  State,  32  Tex.  Crim. 
Rep.  108,  no;  Green  v.  State,  32  Tex. 
Crim.  Rep.  298;  Craddock  v.  Edwards, 
81  Tex.  609;  Smith  v.  Fordyce  (Tex., 
1891),  iS  S.  W.  Rep.  663;  Gilliam  v. 
Alford,  69  Tex.  267;  Dewees  v. 
Bluntzer,  70  Tex.  406;  Malcolmson  v. 
State,  25  Tex.  App.  267;  Berry  v. 
Texas,  etc.,  R.  Co.,  72 Tex.  620;  Texas, 
etc.,  R.  Co.  V.  Gorman  (Tex.  Civ. 
App.,  1893),  21  S.  W.  Rep.  158;  John- 
son V.  Gulf,  etc.,  R.  Co.,  2  Tex.  Civ. 
App.  139;  Smith  V.  Traders'  Nat. 
Bank,  82  Tex.  368;  Spradling  v.  State, 
30  Tex.  App.  595;  Green  v.  State  (Tex. 
App.,  1889),  12  S.  W.  Rep.  872;  Frei- 
berg V.  Freiberg  (Tex.,  1892),  19  S.  W. 
Rep.  791;  Finley  z'.  Bradley  (Tex.  Civ. 
App.,  1893),  21  S.  W.  Rep.  609;  Clark 
V.  Pearce,  80  Tex.  146;  Holman  v. 
Herscher  (Tex.,  1S91),  16  S.  W.  Rep. 
984;  McCleavland  v.  State,  24  Tex. 
App.  202;  Stevens  v.  Wolf,  77  Tex. 
215;  Hawthorne  v.  State,  28  Tex.  App. 
212;  California  Bank  v.  Marshall,  i 
Tex.  Civ.  App.  704;  International,  etc., 
R.  Co.  V.  Moore  (Te.x.  Civ.  App., 
1893),  22  S.  W.  Rep.  272;  Seitz  v.  Mc- 
Kenzie,  4  Tex.  Civ.  App.  81;  Nichols 
V.  Nichols,  79  Tex.  332;  Ft.  Worth 
Pub.  Co.  V.  Hitson,  80  Tex,  216;  War- 
ren V.  Smith,  24  Tex.  484. 

Utah. — People  v.  Flynn,  7  Utah  378. 

Vermont. — Cushman  v.  Somers,  62 
Vt.   132;  Foster  v.   Dickerson,   64  Vt. 

233. 

Virginia. — Hall  z/.  Com.,89Va.  171; 
Travelers'  Ins.  Co.  v.  Harvey,  82  Va. 
949;  Rorer  Iron   Co.  v.  Trout,  83  Va. 
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Washington. — Northern  Pac.  R.  Co. 
V.  Holmes,  3  Wash.  Ter.   543. 

Wisconsin. — Zoldoske  v.  State,  82 
Wis.  580;  Kircher  v.  Milwaukee  Me- 
chanics' Mut.  Ins.  Co.,  74  Wis.  470; 
Bernhardt  z/.  State,  82  Wis.  23;  Casten- 
holz  V.  Heller,  82  Wis.  30;  Cowan  v. 
Chicago,  etc.,  R.  Co.,  80  Wis.  284; 
Ryan  v.  State,  83  Wis.  4S6;  Win- 
stanley  v.  Chicago,  etc.,  R.  Co.,  72 
Wis.  375;  Bell  V.  Anderson,  74  Wis. 
638;  Middleton  v.  Jerdee,  73  Wis.  39. 

United  States. — Kingory  f.  U.  S.,  44 
Fed.  Rep.  669;  Clark  v.  Sidway,  142 
U.  S.  682;  .^tna  L.  Ins.  Co.  v.  Ward, 
140  U.  S.  76. 


Theory  of  Case  Favorable  to  Appellant. 

— In  an  action  to  recover  the  price  of 
machinery  sold  the  defendant,  it  ap- 
peared from  the  correspondence  of  the 
parties  that  no  express  contract  upon 
the  terms  offered  by  the  plaintiff  or  the 
counter  proposition  of  the  defendant 
had  ever  been  agreed  upon.  The  de- 
fendant was  permitted,  however,  after 
it  was  shown  that  he  had  accepted  the 
machine,  to  recoup  damages  for  plain- 
tiff's failure  to  perform  the  alleged  ex- 
press contract  and  to  make  good  the 
warranties  contained  therein.  The 
defendant  appealed.  On  appeal  it  was 
said  :  "  We  see  no  reason  why  the  de- 
fendant should  claim  error  in  this 
record;  it  has  got  more  than  it  was  en- 
titled to  at  the  hands  of  the  trial  «ourt." 
Wilkin  Mfg.  Co.  v.  Loud,  etc..  Lum- 
ber Co.,  94  Mich.  158.  He  cannot 
complain,  therefore,  that  a  profound 
judgment  entered  by  his  consent  was 
in  violation  of  the  duty  of  an  appellate 
court  to  hear  and  decide  the  case. 
Smith  V.  Kimball,  128  111.  583. 

Costs. — Thus  an  error  in  granting 
costs  in  favor  of  intervenors  against 
sureties  on  a  note  is  not  an  error  of 
which  a  plaintiff  can  complain.  Frei- 
berg V.  Freiberg  (Tex.,  1892),  19  S.  W. 
Rep.  791. 

Too  Favorable  Relief. — In  an  action 
under  a  statute  to  determine  adverse 
claims  to  real  estate,  the  court,  trying 
the  case  without  a  jury,  found  the 
facts  and,  as  a  conclusion  of  law,  that 
plaintiffs  were  owners  subject  to  equi- 
ties existing  in  favor  of  defendant, 
and  ordered  that  if  plaintiffs  should 
file  a  stipulation  within  thirty  days 
to  pay  defendant  the  consideration 
paid  by  him  for  the  real  estate  and 
taxes,  judgment  should  thereon  be 
entered  confirming  plaintiffs'  title, 
clear  of  all  claims  of  defendant.  Plain- 
tiffs appealed  on  the  ground  that  the 
relief  was  conditional.  The  Supreme 
Court  said:  "The  plaintiffs  cannot 
complain  that  the  court  granted  them 
relief  conditionally,  which  it  ought  to 
have  denied  in  toto.  Upon  the  facts 
found  the  court  ought  to  have  de- 
cided that  the  plaintiffs  were  estopped 
from  asserting  their  title  against  de- 
fendant." Bausmanz/.  Faue,  45  Minn. 
412. 

Question.  —  Favorable  Answer.  —  So 
where  answers  to  questions  are  fa- 
vorable to  appellant,  he  cannot  have 
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on  behalf  of  the  appellee.*     The  same  rule  applies  in  criminal 


cases. 


the  judgment  reversed  because  he  ex- 
cepted to  the  question  as  improper. 
Montine  v.  Deake,  57  Me.  37. 

Instruction. — In  Cunningham  z/.  Hor- 
ton,  57  Me.  420,  it  was  said:  "As  the 
instructions  *  *  *  were  favorable  to 
the  defendant  [appellant]  rather  than 
otherwise,  he  was  not  aggrieved 
thereby  and  has  no  valid  ground  of 
exception."  To  same  effect  see  Well- 
man  V.  Oregon  Short  Line,  etc.,  R. 
Co.,  21  Oregon  530. 

Too  Large  Decree. — So  the  fact  that 
a  plaintiff  was  compelled  to  pay  de- 
fendant more  by  a  decree  than  the  evi- 
dence shows  she  was  entitled  to,  is  no 
ground  for  complaint  by  defendant. 
Gumpel  V.  Castagnetto,  97  Cal.  15. 

Withdrawal  of  Damages. — Where  an 
instruction  erroneously  withdraws 
certain  damages  from  the  considera- 
tion of  the  jury,  in  an  action  against 
a  railroad  company  for  recovery  for 
land  taken,  the  company  cannot  ap- 
peal, since  such  instruction  reduced 
the  verdict  against  it.  Chicago,  etc., 
R.  Co.  V.  Wiebe,  25  Neb.  542;  Schles- 
inger  v.  Kiefer,  131  111.  104. 

Modification  of  Order. — So  a  party 
cannot  be  heard  on  appeal  to  ask  the 
reversal  of  an  order  modifying  in  his 
favor  a  prior  order  of  the  court.  In  re 
Radovich's  Estate,  74 Cal.  536;  Hooper 
V.  Beecher,  109  N.  Y.  609. 

1.  New  York,  etc.,  R.  Co.  v.  Gal- 
laher,  79  Tex.  685;  Connelly  v.  Con- 
nelly, 36  111.  App.  210;  Kolb  V.  O'Brien, 
86  111.  210;  Petefish  v.  Watkins,  124 
111.  384;  Chicago,  etc.,  R.  Co.  v.  Dick- 
son, 63  111.  151;  Harris  v.  McCasland, 
29  111.  App.  430;  Moore  v.  Moss.  14 
111.  106;  Wabash,  etc.,  R.  Co.  v.  Shack- 
lett,  ID  111.  App.  404;  J.  A.  Roebling's 
Sons  Co.  V.  Lock  Stitch  Fence  Co.,  28 
111.  App.  184;  Governor  v.  Campbell, 
17  Ala.  566;  Montgomery  v.  Kirksey, 
26  Ala.  172;  Hill  V.  State,  43  Ala.  335; 
Wharton  v.  Littlefield,  30  Ala.  245; 
Pindell  v.  St.  Louis,  etc.,  R.  Co.,  41 
Mo.  App.  84. 

Verdict. — A  defendant  cannot  appeal 
from  a  verdict  as  erroneous  because  it 
gives  the  plaintiff  a  year's  less  interest 
than  he  is  entitled  to  under  the  decla- 
ration. Hall  V,  Foster,  114  Mass. 
18. 

Damages. — Nor  because  the  damages 
assessed    for    the     appellee    are    too 


small.  Reid  v.  Houston,  20  111.  App. 
50;  Wolf  V.  Goodhue  F.  Ins.  Co.,  43 
Barb.  (N.  Y.)400. 

2.  State  V.  Wilson,  104  N.  Car.  868; 
Hawthorne  v.  State,  28  Tex.  App.  212; 
Bishop  V.  State  (Ark.,  1890),  14  S.  W. 
Rep.  88;  State  v.  Bruder,  35  Mo.  App. 
475;  State  V.  Jacobs,  28  S.  Car.  29; 
Allen  V.  Com.,  86  Ky.  642. 

Instructions. — On  a  trial  for  murder 
the  court  charged  the  jury:  "  No  mere 
words,  however  irritating,  can  reduce 
the  killing  lower  than  manslaughter." 
The  court  on  appeal  said:  "  That 
would  imply  that  insulting  merely 
would  be  sufficient  provocation  to  re- 
duce the  killing  as  low  as  manslaugh- 
ter, which  would  be  entirely  incon- 
sistent with  his  previous  correct  in- 
struction to  the  jury.  *  *  *  This  cer- 
tainly would  not  be  an  error  of  which 
theappellant  could  take  advantage,  as 
it  would  be  an  error  altogether  in  his 
favor."     State  v.  Jacobs,   28   S.   Car. 

29-        . 

Verdict. — In  a  criminal  case  where 
the  jury  failed  to  impose  a  fine  in  ad- 
dition to  imprisonment,  as  a  statute 
required,  the  court  said  on  appeal: 
"  We  think  it  sufl5cient  to  say  that  the 
appellants  should  not  be  heard  to  com- 
plain of  the  fact  that  they  did  not  re- 
ceive all  the  punishment  contemplated 
by  the  law  which  the  jury  found  they 
had  violated.  In  the  case  of  Griffith  z/. 
State,  36  Ind.  406,  it  was  said  by  the 
court:  '  It  will  hardly  be  contended, 
we  presume,  that  the  prisoner  can  suc- 
cessfully object  that  the  punishment 
imposed  was  less  than  might  have 
been  legally  inflicted.'  While  it  is  true 
that  the  jury  might  have  imposed 
a  fine  in  this  case  in  addition  to  the 
imprisonment  fixed  by  their  verdict, 
their  failure  to  do  so  was  an  error  in 
favor  of  the  appellants,  and  gives  them 
no  cause  for  complaint  in  this  court." 
Nichols  V.  State,  127  Ind.  406. 

Exclusion  of  Testimony. — On  trial  for 
burglary,  defendant's  testimony,  given 
on  his  preliminary  examination,  that 
he  made  the  acquaintance  of  an  alleged 
accomplice  when  both  were  confined 
in  jail  for  larceny,  was  excluded. 
Held,  on  appeal,  that  as  the  exclusion 
was  favorable  to  defendant  he  could 
not  assign  the  ruling  as  error.  Ryan 
V.  State,  83  Wis.  486. 
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3.  Presumption  where  Error  is  Shown. — While  the  appellant  is 
bound  to  show  error  affirmatively  on  the  record,*  appellate 
courts  are  divided  as  to  whether  the  appellant  must  further  show 
that  such  error  is  prejudicial.  In  the  majority  of  jurisdictions 
the  rule  obtains  that  every  error  clearly  shown  to  exist  by  the 
appellant  \s  prima  facie  injurious  to  him  and  raises  the  presump- 
tion of  prejudice.*     The  burden  shifts  accordingly  to  the  appel- 


1.  Keans  v.  Jones,  77  Ga.  91;  Kelley 
V.  McWhorter,  77  Ga.  91;  Devlin  v. 
Greenwich  Sav.  Bank,  125  N.  Y.  756. 
See  Presumptions  on  Appeal,  supra. 

2.  Alabama. — Morrison  v.  Judge,  14 
Ala.  182;  Exp.  Keenan,  21  Ala.  558; 
Thomas  v.  De  Graffenreid,  27  Ala.  657; 
Buford  V.  Gould,  35  Ala.  265;  Rice  v. 
Drennen,  75  Ala.  335;  Leslie  v.  Sims, 
39  Ala.  161;  Moody  v.  McCown,  39 
Ala.  586;  Foster  v.  State,  39  Ala.  229; 
Rigby  V.  Norwood,  34  Ala.  129;  Raines 
V.  Raines,  30  Ala.  425;  Sacket  v.  Mc- 
Cord,  23  Ala.  851;  Long  v.  Rogers,  17 
Ala.  540;  Robertson  v.  Allen,  16  Ala. 
106;  Hagerthy  v.  Bradford,  9  Ala. 
567;  Costillo  V.  Thompson,  9  Ala.  939; 
Boiling  V.  McKenzie,  89  Ala.  470; 
Perry  z/.  State,  91  Ala.  83;  Mosely  z*. 
Mastin,  i  Ala.  Sel.  Cas.  171. 

California.  —  Jackson  v.  Feather 
River,  etc.,  Water  Co.,  14  Cal.  18; 
Norwood  V.  Kenfield,  30  Cal.  393; 
Hausman  v.  Hausling,  78  ^Cal.  283; 
Cleary  v.  City  R.  Co.,  76  'Cal.  240; 
Sweeney  v.  Reilly,  42  Cal.  402;  Leon- 
ard V.  Kingsley,  50  Cal.  628;  Lally  v. 
Wise,  28  Cal.  539;  Reddington  v.  Wal- 
don,  22  Cal.  185;  Roff  v.  Duane,  27 
Cal.  565;  Jolley  v.  Foltz,  34  Cal.  321; 
Murdock  v.  Clarke  (Cal.,  1890),  24 
Pac.  Rep.  272. 

Illinois. — Kirby  v.  People,  123  111. 
436. 

Iowa. — George  v.  Keokuk,  etc.,  R. 
Co.,  53  Iowa  503;  McCormick  Har- 
vesting Mach.  Co.  V.  Jacobson,  73  Iowa 
546;  Reynolds  v.  Keokuk,  72  Iowa 
37J. 

Maine. — Thacher  v.  Jones,  31  Me. 
528. 

Massachusetts. — Lane  v.  Crombie,  12 
Pick.  (Mass.)  177. 

Missouri. — Clark  v.  Fairley,  30  Mo, 
■App.  335;  Suttie  V.  Aloe,  39  Mo.  App. 
38;  Bindbental  v.  Street  R.  Co.,  43 
Mo.  App.  463. 

New  York.  —  Clark  v.  Dutcher,  9 
Cow.  (N.  Y.)  674;  Camden,  etc.,  R., 
etc.,  Co.  V.  Belknap,  21  Wend.  (N.Y.) 
354;  People  V.  Wiley,  3  Hill  (N.  Y.) 
194;  Quimby  v.  Carhart  (Super.  Ct.), 


46  N.  Y.  St.  Rep.  80;  Cunard  v.  Man- 
hattan R.  Co.  (C.  PI.),  20  N.  Y.  Supp. 
724;  Eighmie  v.  Taylor,  68  Hun  (N. 
Y.)  573;  Gray  v.  Manhattan  El.  R.  Co. 
(C.  PI.),  12  N.  Y.  Supp.  542;  Living- 
ston V.  Metropolitan  El.  R.  Co.,  138 
N.  Y.  76;  Union  Bank  v.  Mott,  39 
Barb.  (N.  Y.)  180. 

North  Carolina. — State  v.  Patton,  13 
Ired.  (N.  Car.) 421. 

South  Dakota.  —  State  v.  Security 
Bank,  2  S.  Dak.  538. 

Texas.  —  Graves  v.  Campbell,  74 
Tex.  576. 

Virginia. — Wiley  v.  Givens,  6  Gratt. 
(Va.)277. 

United  States. — Mexia  v,  Oliver,  148 
U.  S.  664. 

This  rule  applies  unless  the  court 
can  see  affirmatively  from  the  record 
that  appellant  could  not  have  been 
injured.  Cox  v.  People,  109  111.  457; 
George  v.  Keokuk,  etc.,  R.  Co.,  53 
Iowa  503;  McCormick  Harvesting 
Mach.  Co.  V.  Jacobson,  73  Iowa  546; 
Cahill  V.  Murphy,  94  Cal.  29;  Jackson 
V.  Feather  River,  etc..  Water  Co.,  14 
Cal.  19;  Du  Bois  v.  Perkins,  21  Ore- 
gon 189;  Atwood  V.  Welton,  57  Conn. 
514;  Clark  V.  Fairley,  30  Mo.  App. 
335;  State  V.  Security  Bank,  2  S.  Dak. 
538. 

"While  it  is  true  that  error  will 
never  be  presumed,  the  converse  of 
the  proposition  is  equally  true. 
Where  error  does  affirmatively  ap- 
pear it  will  not  be  presumed  that  it 
was  rendered  harmless  or  removed." 
Du  Bois  V.  Perkins,  21  Oregon  189. 

"  Injury  will  be  presumed  from 
error,  unless  the  record  shows  affirm- 
atively the  contrary."  Cahill  v.  Mur- 
phy, 94  Cal.  29. 

"The  rule  is  that  every  error  is 
prima  facie  an  injury  to  the  party 
against  whom  it  is  made,  and  it  rests 
with  the  other  party  clearly  to  show, 
not  that  probably  no  hurt  was  done, 
but  that  none  could  have  been  or  was 
done."  State  v.  Security  Bank,  2  S. 
Dak.  538. 

"  Error  is  presumed   to  be  prejudi- 
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lee   to   rebut    this   presumption   by  showing   that  the    error  is 
harmless.* 

In  some  of  the  jurisdictions  the  contrary  rule  obtains.  The 
appellant  must  not  only  show  error,  but  also  that  it  was,  or  prob- 
ably was,  prejudicial  by  altering  unfavorably  to  him  the  material 
aspects  of  his  case.*     No  presumption  of  injury  is  raised  by  the 


cial.  To  justify  an  appellate  court  to 
affirm  a  judgment  when  error  has  in- 
tervened in  the  trial,  the  burden  is 
upon  the  party  claiming  the  benefit  of 
the  judgment  to  satisfy  the  appellate 
court  that  the  error  was  not  preju- 
dicial."   Clark  V.  Fairley,  30  Mo.  App. 

335- 

The  appellate  court  will  not  sup- 
port one  presumption  by  another;  it 
will  not  presume  that  error  was  harm- 
less, where  the  record  does  not  show 
it  to  have  been  so,  in  order  to  support 
the  presumption  that  the  judgment 
was  correct.  Du  Bois  v.  Perkins,  21 
Oregon  189;  George  v.  Keokuk,  etc., 
R.  Co.,  53  Iowa  503;  McCormick  Har- 
vesting Mach.  Co.  V.  Jacobson,  73 
Iowa  546. 

Evidence. — So  where  a  court  errone- 
ously excluded  material  evidence  it 
cannot  be  presumed,  to  support  the 
judgment,  that  it  nevertheless  consid- 
ered the  evidence  in  its  findings.  Jones 
V.  Snow,  64  Cal.  456. 

1.  Greene  v.  White,  37  N.  Y.  405; 
Lewis  V.  Greider,  49  Barb.  (N.  Y.)6o6; 
Clarke  v.  Dutcher,  9  Cow.  (N.  Y.)  674; 
Camden,  etc.,  R.  Co.  v.  Belknap,  21 
Wend.  (N.  Y.)  354;  People  v.  Wiley,  3 
Hill  (N.  Y.)  194;  Thacher  v.  Jones,  31 
Me.  528;  Lane  v.  Crombie,  12  Pick. 
(Mass.)  177;  Clark  v.  Fairley,  30  Mo. 
App.  335- 

In  Cox  V.  People,  109  111.  457,  it 
was  said  :  "  Where  a  party  shows  that 
an  improper  instruction  has  been  given 
against  him,  which  may  have  preju- 
diced his  rights  before  the  jury,  it 
devolves  on  the  other  side  to  show 
that  some  other  instruction  was  given 
which  cured  the  error  complained  of." 

As  to  Evidence. — Where  evidence  had 
been  admitted  as  to  defendant's  finan- 
cial condition,  in  a  case  that  did  not 
warrant  exemplary  damages,  it  was 
held  to  be  reversible  error,  the  ap- 
pellee not  satisfying  the  court  that 
the  judgment  was  not  swelled  thereby. 
Clark  V.  Fairley,  30  Mo.  App.  335. 

So  if  immaterial  or  irrelevant  evi- 
dence has  been  introduced,  error  is 
presumed  prejudicial,  unless  the  court 
is  able  to  see  that  the  error  was  harm- 


less. Nelson  v.  New  York,  etc.,  R. 
Co.,  9  N.  Y.  Wkly.  Dig.  175;  Foote  v. 
Beecher,  78  N.  Y.  155;  Brague  v. 
Lord,  67  N.  Y.  495;  McCormick  Har- 
vesting Mach.  Co.  V.  Jacobson,  73 
Iowa  546. 

So  error  in  allowing  admission  of 
illegal  evidence  cannot  be  presumed 
harmless  on  appeal.  Taylor  v.  Balti- 
more, etc.,  R.  Co.,  33  W.  Va.  39;  Bart- 
lett  V.  Beardmore,  74  Wis.  485;  Brown 
V.  Klock,  117  N.  Y.  340. 

Instructions. — And  improper  instruc- 
tions are  deemed  prima  facie  injurious 
to  appellant.  Barnett  v.  Com.,  84  Ky. 
449. 

2.  Indiana. — Cline  v.  Lindsey,  no 
Ind.  337;  Hollingsworth  v.  State,  in 
Ind.  289;  Brown  v.  Muncie  Nat.  Bank, 
no  Ind.  323;  Passmore  v.  Passmore, 

113  Ind.  237;  Shugart  v.  Miles,  125 
Ind.  445;  Perkins  v.  Hayward,  124 
Ind.  445;  Downs  z/.  Opp,  82  Ind.  166; 
Indiana,  etc.,  R.  Co.  v.  Adams,  112 
Ind.  302;  Morningstar  v.  Musser,  129 
Ind.  470;  Wayne  County  Turnpike 
Co.  V.  Berry,  5  Ind.  286;  McDermitt 
V.  Hubanks,  25  Ind.  232;  Louisville, 
etc.,  R.  Co.  V.  Thompson,  107 Ind.  442; 
Allen  V.  Gavin,  130  Ind.  190;  Rine- 
hart  V.  Niles,  3  Ind.  App.  553;  Uhl  v. 
Harvey,  78  Ind.  26;  Mathews  v.  Droud, 

114  Ind.  268;  Rogers  v.  Leyden,  127 
Ind.  50;  Ohio,  etc.,  R.  Co.  v.  Collarn, 
73  Ind.  261;  Trammel  r/.  Chipman,  74 
Ind.  474;  Ward  v.  Berkshire  L.Ins.  Co., 
108  Ind.  301;  Taylors.  Birely,  130 Ind. 
484;  Harter  v.  Eltzroth,  in  Ind.  159; 
Conner  I'.  Marion,  112  Ind.  517. 

Louisiana. — Merchants',  etc..  Bank 
V.  McKellar,  44  La.  Ann.  940;  Ealerf. 
Freret,  n  La.  Ann.  455. 

Maryland. — State  v.  Banks  (Md., 
1892),  24  Atl.  Rep.  540. 

North  Carolina. — The  admission  of 
irrelevant  testimony  will  not  be  suffi- 
cient to  warrant  a  new  trial,  unless  it 
is  apparent  that  the  party  against 
whom  it  is  admitted  was,  or  might 
have  been,  prejudiced  thereby,  and 
the  burden  is  on  the  party  objecting  to 
show  that  fact.  State  v.  Parker,  106 
N.  Car.  711;  Livingston  v.  Dunlap,  99 
N.  Car.  268. 
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mere  existence  of  an  error  in  the  record.* 

4.  Errors  in  Judgment — a.  Generally. — A  judgment  or  decree 
will  not  be  reversed  for  merely  technical  or  trifling  error  not 
injuriously  affecting  the  appellant,*  as  a  slight  error  in  the  calcu- 


West  Virginia. — Reed  v.  Nixon,  36 
W.  Va.  631. 

Theory  of  the  Cases. — The  theory  in 
these  courts  is  that  since  the  appel- 
lant undertakes  to  show  the  incor- 
rectness of  the  judgment  he  attacks, 
he  must  rebut  the  presumption  of  le- 
gality by  affirmatively  showing  some 
actual  prejudice  committed  to  his  in- 
jury. A  mere  error  is  not  of  itself 
sufficient  to  overthrow  the  force  of  the 
presumption.  Cline  v.  Lindsey,  no 
Ind.  337;  Shugart  v.   Miles,   125  Ind. 

445. 

1.  Cincinnati  Hotel  Co.  v.  Central 
Trust,  etc.,  Co.,  25  Ohio  L.  J.  375; 
Cline  V.  Lindsey,  no  Ind.  337;  Hol- 
lingsworth  v.  State,  in  Ind.  289; 
Brown  v.  Muncie  Nat.  Bank,  no  Ind. 
323;  Harter  v.  Eltzroth,  in  Ind.  159; 
Passmore  v.  Passmore,  113   Ind.   237. 

Evidence. — Hence  where  the  wit- 
nesses were  allowed  to  testify,  in  an 
action  for  personal  injuries,  that  plain- 
tiff had  shown  the  injuries  to  her  hus- 
band, and  what  she  had  told  him  con- 
cerning them,  it  will  be  presumed  that 
this  was  so  near  the  time  of  the  injury 
as  to  be  res  gestce.  Passmore  v.  Pass- 
more,  113  Ind.  237. 

And  where  immaterial  evidence  is 
admitted  the  rule  is  that  the  error  is 
harmless  because  such  evidence  could 
not  have  influenced  the  verdict;  but 
where  material  evidence  is  admit- 
ted, and  there  is  a  probability  that 
it  worked  injury,  it  will  be  sufficient 
to  warrant  a  reversal.  Morningstar  z/. 
Musser,  129  Ind.  471;  King  z/.  Enter- 
prise Ins.  Co.,  45  Ind.  43;  Weik  v. 
Pugh,92lnd.  382;  Taylor  z/.  Williams, 
120  Ind.  414. 

But  an  erroneous  ruling  may,  where 
the  record  fully  and  properly  shows  it 
to  be  material  and  influential,  author- 
ize the  inference  that  it  prejudiced 
the  party  against  whom  it  was  ad- 
mitted. Morningstar  v.  Musser,  129 
Ind.  470;  Medsker  v.  Pogue,  i  Ind. 
App.  197;  Houk  z/.  Allen,  126  Ind.  568. 

2.  Alabaf/ia. — Hutchinson  v.  Powell, 
92  Ala.  619;  Watkins  v.  State,  Sg  Ala. 
82;  Tolbert  w.  State,  87  Ala.  27. 

California. — People  v.  McCauley,  i 
Cal.  379. 

Georgia. — Lyons  v.  Planters'  Loan, 
etc.,  Bank,  86 Ga.  485. 


Illinois. — O'Malley  v,  Chicago  City 
R.  Co.,  33  111.  App.  354;  Meyer  z'.  Huse, 
32  111.  App.  328;  Ladd  v.  Piggott,  114 
111.  647;  Hosmer  v.  Hunt  Drainage 
Dist.,  134  111.  360;  Beidler  v.  Crane,  135 
111.  92. 

Indiana. — Atkinson  v.  Dailey,  107 
Ind.  117. 

Iowa. — Curts  v.  Scoles,  i  Iowa  471; 
Brewington  v.  Patton,  i  Iowa  121; 
Coleman  v.  Reel,  75  Iowa  304. 

Kentucky. — Arnold  v.  Arnold  (Ky., 
1891),  16  S.  W.  Rep.  585;  Gooch  v. 
Benge,  90  Ky.  393;  Carr  v.  Watkins 
(Ky.,  1888),  9  S.  W.  Rep.  218. 

Louisiana. — McCarthy  v.  Lewis,  5 
La.  Ann.  115;  Simons  v.  Burrows, 
6  La.  Ann.  358;  Jacques  v.  Kopman, 

6  La.   Ann.   542;    Stewart  v.  Lapsley, 

7  La.  Ann.  456;  Fulton  v.  Brown,  10 
La.  Ann.  350;  Lengsfield  v.  Jones,  11 
La.  Ann.  624;  Guice  v.  Stubbs,  13  La. 
Ann.  442;  Anger's  Succession,  38  La. 
Ann.  492. 

Michigan. — Dye  v.  Mann,  10  Mich. 
291. 

Montana. — Becker  v.  Yellowstone 
County,  ID  Mont.  87. 

New  York. — Paige  v.  Fazackerly,  36 
Barb.  (N.  Y.)  392;  Smith  v.  Lippin- 
cott,  49  Barb.(N.  Y.)  398;  McConihez/. 
New  York,  etc.,  R.  Co.,  20  N.  Y.  495; 
Chautauqua  County  Bank  v.  White, 
23  N.  Y.  347;  Grossman  v.  Walters 
(Supreme  Ct.),  n  N.  Y.  Supp.  471; 
People  V.  Trimble  (Supreme  Ct.),  15 
N.  Y.  Supp.  60;  Knox  v.  Metropolitan 
El.  R.  Co.  (Supreme  Ct.),  12  N.  Y. 
Supp.  848. 

Texas. — Dean  v.  Blount,  71  Tex. 
270. 

Virginia. — Lovett  v.  Thomas,  81 
Va.  245. 

West  Virginia. — Workman  z/.Doran, 
34  W.  Va.  604;  Franklin  v.  Geho,  30 
W.  Va.  27. 

Wisconsin. — Mead  v.  Bagnall,  15 
Wis.  156;  Davis  v.  Judd,  n  Wis.  11; 
Schriber  v.  Richmond,  73  Wis.  5; 
Moritz  V.  Larsen,  70  Wis.  569. 

United  States. — Kilbourn  v.  Sunder- 
land, 130  U.  S.  505. 

Disregarding  Fleas. — Thus  the  entry 
of  a  judgment  as  if  no  pleas  were  on 
file  is  a  harmless  irregularity  where 
the  pleas  were  not  sustained.  Hutchi- 
son V.  Powell,  92  Ala.  619. 
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lation  of  the  amount  awarded  therein.*  So  a  judgment  or  de- 
cree will  not  be  reversed  to  enable  appellant  to  recover  merely 
nominal  damages*   unless  necessary  to  define  or  preserve  a  legal 


Partial  Beversal. — And  the  whole 
judgment  will  not  be  reversed  for  an 
error  affecting  only  a  divisible  and  re- 
versible part;  as  a  failure  to  tax  costs 
to  each  party  will  require  reversal  only 
so  far.  Cooper  v.  Hall,  22  Neb.  i68; 
Wallace  v.  Flieschman,  22  Neb.  203. 

Failure  to  Order  Sale. — So  the  failure 
in  a  decree  to  order  a  sale  of  property 
which  might  be  reached  in  an  action 
subjecting  an  intestate's  property  to 
the  payment  of  legacies,  is  harmless 
error  where  it  is  clear  that  all  the  prop- 
erty which  can  be  reached  must  be 
sold.  Arnold  v.  Arnold  (Ky. ,  1891), 
16  S.  W.  Rep.  585. 

Inconsistent  Orders. — The  entry  of 
two  inconsistent  orders  on  a  single  ap- 
plication is  not  reversible  error  where 
it  can  be  told  from  their  face  that  one 
is  intended  to  replace  the  other.  Mat- 
ter of  Schell  (Supreme  Ct.),  12  N.  Y. 
Supp.  790. 

Error  in  Computation. — So  where  a 
judgment  is  arrived  at  under  a  wrong 
computation,  but  under  the  state  stat- 
ute the  appellee  is  entitled  to  inter- 
est, which  is  not  included,  amount- 
ing to  more  than  the  part  objected 
to,  no  available  error  is  committed. 
Gould  V.  Warne,  39  111.  App.  279. 

Affecting  Nonappellant. — An  error  in 
a  judgment  which  affects  a  party  not 
appealing  cannot  be  taken  advantage 
of  by  the  appellant.  Teller  v.  Hart- 
man,  16  Colo.  447. 

Creditors'  Bills. — Where  several  cred- 
itors' bills  against  the  same  defend- 
ants, and  presenting  the  same  issue, 
are  heard  together  by  consent,  the 
entry  of  a  single  decree  instead  of 
separate  decrees  is  not  material  error. 
Beidler  v.  Crane,  135  111.  92. 

Clerical  Irregularities. — Clerical  ir- 
regularities and  errors  of  form  should 
be  remedied  in  the  court  below  by  a 
proper  motion  to  correct.  Morris  v. 
Peck,  73  Wis.  482. 

Referee. — A  mere  formal  defect  in 
the  decision  of  a  referee  where  the  ap- 
pellant cannot  possibly  be  prejudiced 
is  not  material.  Grossman  z/.  Walters 
(Supreme  Ct.),  il  N.  Y.  Supp.  471. 

By  Default. — A  judgment  by  default 
including  illegal  items  of  compensa- 
tion will  be  reversed.  Buenz  v.  Cook, 
15  Colo.  38. 


1.  Belt  V.  Farrow,  83  Ga.  695; 
Schuster  v.  Freudenthal,  74  Tex. 
53- 

But  an  erroneous  excess  of  $49  in 
damages  awarded  is  not  trivial. 
Wathen  v.  Byrne  (Ky.,  1889).  12  S.  W. 
Rep.  197.  Nor  where  the  conceded 
facts  entitle  appellant  to  a  judgment 
for  any  sum,  however  small,  which 
carries  costs.  Curtiss  v.  Driggs,  25 
Mo.  App.  175. 

The  appellee  will  not  be  mulcted 
in  costs  on  account  of  small  errors  in 
calculation  in  the  judgment  appealed 
from  not  brought  to  the  attention  of 
the  trial  court,  and  which  could  have 
been  unquestionably  rectified  there. 
Gamble  v.  McClintock,  9  La.  Ann.  160; 
Graihle  v.  Hown,  i  La.  Ann.  140; 
Kohn  V.  The  Schooner  Renaisance,  5 
La.  Ann.  25. 

In  Bill  to  Enforce  Trust. — So  on  a  bill 
to  declare  and  enforce  a  resulting 
trust,  a  decree  vesting  title  in  the 
complainant  "free  and  clear  of  any 
right  and  estate  of  dower  and  home- 
stead "  is  a  harmless  error,  where  the 
wife  is  not  made  a  party  and  there  is 
no  allegation  in  the  bill  or  answer  in 
reference  to  defendant's  wife  or  her 
right  of  homestead  or  dower.  Schulz 
z/.^Schulz,  138  111.  665. 

Waiver. — So  where  a  decree  in  grant- 
ing a  water  privilege  erroneously  pro- 
vided that  the  water  appropriated  by 
defendant  shall  first  pass  over  the  land 
of  plaintiff,  it  was  held  that  where  no 
pretense  was  made  at  the  trial  that  the 
provision  was  prejudicial  the  defend- 
ant could  not  complain.  Schultz  v. 
Sweery,  19  Nev.  362. 

Accounting. — Where  a  decree  estab- 
lishing a  lien  erroneously  directs  an 
accounting,  but  no  accounting  has 
been  actually  taken  and  no  decree  ren- 
dered thereon  against  defendant,  it 
will  not  avail  to  reverse  the  whole  de- 
cree on  appeal.  Franklin  Sav.  Bank 
V.  Taylor,  131  111.  376. 

2.  Stuart  v.  Trotter,  75  Iowa  96; 
Boardman  v.  Willard,  73  Iowa  20; 
Williams  v.  Brown,  76  Iowa  643;  Wat- 
son V.  Moeller,  63  Iowa  161;  Middle- 
ton  V.  Jerdee  73  Wis.  39;  Benson  v. 
Waukesha,  74  Wis.  31;  McAllister  v. 
Clement,  75  Cal.  182;  McCauleyr/.  Mc- 
Keig,  8  Mont.  389;  Mears  v.  Cornwall, 
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right.*  Where  excessive  damages  have  been  awarded  the  error  is 
rendered  harmless  by  a  remittitur  of  the  excess.*  An  error  in  the 
computation  of  damages  will  not  authorize  a  reversal  where  the 
successful  party  recovered  no  more  than  he  is  proven  entitled 
to.*  So  where  a  correct  judgment  is  rendered  on  the  facts  found, 
an  incorrect  conclusion  of  law  is  harmless."* 

b.  Nonsuits. — A  defendant  waives  error  in  overruling  his 
motion  to  nonsuit  the  plaintiff  by  introducing  evidence  there- 
after, and  cannot  insist  on  the  error  on  appeal.* 

c.  Variance. — Variance  between  the  pleadings  and  proof  will 
be  deemed  amended  on  appeal  where  it  might  have  been  cured 
by  amendment  on  the  trial.* 

it  will  be  inferred  that  he  does  not 
seek  the  ruling  of  the  court  on  the  er- 
ror assigned  unless  the  court  reverse 
for  error  assigned  by  appellant.  An- 
derson V.  Thiele,  39  111.  App.  476. 

4.  White  V.  Chicago,  etc.,  R.  Co., 
122  Ind.  317;  Welsh  v.  Manhattan  El. 
R.  Co.  (Super.  Ct.),  8  N.  Y.  Supp. 
492. 

5.  Brown  v.  Southern  Pac.  R.  Co., 
7  Utah  288;  Accident  Ins.  Co.  v.  Cran- 
dal,  120  U.  S.  527;  Northern  Pac.  R. 
Co.  V.  Mares,  123  U.  S.  710;  Union 
Ins.  Co.  V.  Smith,  124  U.  S.  405; 
Kokomo  Straw  Board  Co.  v,  Inman, 
134  N.  Y.  92;  Schenectady,  etc.,  Plank 
Road  Co.  V.  Thatcher,  11  N.  Y.  102; 
Dean  v.  Corbett,  51  N.  Y.  Super.  Ct. 
108;  Denver,  etc.,  R.  Co.  v.  Hender- 
son, ID  Colo,  i;  Scoland  v.  Scoland,  4 
Wash.  118. 

6.  Capital  Ins.  Co.  v.  Pleasanton 
Bank,  48  Kan.  397. 

So  a  variance  between  a  paper  filed 
as  an  exhibit  and  the  complaint  will  be 
disregarded  on  appeal.  As  thevariance 
could  have  been  avoided  by  amend- 
ment at  the  trial,  the  amendment  will 
be  presumed  to  have  been  made. 
Singleton  v.  O'Blenis,  125  Ind.  151. 

Errors  of  Form. — So  errors  of  form  in 
a  judgment,  either  by  default  nil  dicit 
or  on  verdict,  are  deemed  cured  by  the 
statute  of  jeofails.  Kelly  v.  Owen, 
Minor  (Ala.)  252;  Malone  v.  Hatha- 
way, 3  Stew.  (Ala.)  29;  Carroll  v. 
Meeks,  3  Port.  (Ala.)  226;  Darwin  v. 
Tuscumbia,  etc.,  R.  Co.,  4  Port.  (Ala.) 
160;  Sandford  v.  Richardson,  i  Ala. 
182;  Spence  v.  Thompson,  11  Ala.  746; 
Drummond  v.  Wright,  i  Ala.  205; 
Crawford  v.  Whittlesey,  8  Ala.  806; 
Kennedy  v.  Young,  25  Ala.  563. 

Error  in  Parties. — So  where  a  party  is 
not  necessary  to  an  action  and  has  no 
property  rights  involved,  his  omission 


73  Mich.  78;  Harris  v.  Kerr,  37  Minn. 

537- 

1.  Fleming  v.  Stearns,  79  Iowa  256; 
Buckner  v.  Pacific,  etc.,  R.  Co.,  53 
Ark.  16;  Guen  v.  Buckingham,  26  111. 
App.  240;  Smith  V,  Bingham  (Supreme 
Ct.),  9  N.  Y.  Supp.  97. 

2.  Hubbell  v.  Palmer,  76  Mich.  441; 
James  v.  Schroeder,  61  Mich.  28;  Ibers 
V.  O'Donnell,  25  Mo.  App.  120;  Brook- 
ing V.  Shinn,  25  Mo.  App.  277;  Sher- 
man V.  Commercial  Printing  Co.,  29 
Mo.  App.  31;  Pucket  7/.  St.  Louis,  etc., 
R.  Co.,  25  Mo.  App.  650;  Sells  v.  Sand- 
wich Mfg.  Co.,  21  111.  App.  56;  Cooper 
V.  Johnson,  27  111.  App.  504;  McNail 
V.  Welch,  21  111.  App.  378;  Gifford  v. 
Fanbion,  27  Neb.  41;  Mann  v.  Taylor, 
78  Iowa  355. 

Bemittitar. — But  a  remittitur  will  not 
be  deemed  an  admission  that  the  jury 
were  influenced  by  arbitrary  motives. 
Stumer  v.  Pitchman,  22  111.  App.  399; 
Erie  Pac.  Dispatch  v.  Stanley,  22  111. 
App.  459;  Conrad  Seipp  Brewing  Co. 
V.  Doody,  25  111.  App.  305;  Kelly  v. 
Danduran,  28  111.  App.  25.  See  article 
Remittitur. 

3.  Copeland  v.  Koontz,  125  Ind.  126; 
Taylor,  etc.,  R.  Co.  v.  Taylor,  79  Tex. 
104;  Heiligman  v.  Rose,  81  Tex.  222; 
Beard  v.  Miller  (Tex.  App.,  1890),  16 
S.  W.  Rep.  655;  Blaisdell  v.  Scally,  84 
Mich.  149;  Durfee  v.  Newkirk,  83 
Mich.  522;  Gutta  Percha,  etc.,  Mfg. 
Co.  V.  Wood,  84  Mich.  452;  Wilson  v. 
Everett,  139  U.  S.  616;  Pireaux  v.  Si- 
mon, 79  Wis.  392;  Hebert  v.  North- 
ampton, 152  Mass.  266;  Twin  Lakes 
Hydraulic  Gold  Min.  Syndicate  v. 
Colorado,  etc.,  R.  Co.,  16  Colo.  i. 

Cross-error. — Where  the  appellee  as- 
signs cross-errors,  but  recovered  a 
sum  from  which  he  remitted  $5  as 
excessive  verdict,  and  claims  in  his 
brief  that  the  judgment  should  stand, 
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d.  Not  Responsive  to  Issues.— Where  a  judgment  is  unsup- 
ported by  any  evidence  on  any  point  material  to  the  cause  it 
will  be  reversed.*  But  a  judgment  not  responsive  to  issues  will 
not  be  set  aside  where  it  clearly  may  be  amended  on  remand  of 
the  cause.* 

5.  Errors  Occurring  on  the  Trial — a.  In  General. — An  error 
arising  on  a  trial  is  not  available  to  reverse  the  judgment  where 
such  judgment  is  clearly  right  upon  the  whole  case,  or  where 
it  is  apparent  from  the  record  that  the  error  could  not  have  in- 
jured the  appellant ;'  nor  are  remarks  or  conduct  of  a  judge  which, 


in  the  judgment  is  a  technical  and 
harmless  error;  as,  where  a  husband 
was  joined  with  his  wife  as  defendants 
in  an  action  respecting  the  separate 
statutory  property  of  the  wife,  and  the 
justice's  judgment  below  was  in  favor 
of  the  defendant's  wife  alone,  while  on 
affirmance  the  judgment  was  rendered 
in  favor  of  defendants — held,  harmless 
error.  Ryder  v.  Roberts,  48  Mo.  App. 
132. 

1.  Colorado.  —  Greer  v.  Heiser,  16 
Colo.  306. 

Illinois. — Kluthe  v.  People,  29  111. 
App.  448;  Rockford  Ins.  Co.  v.  Sey- 
ferth,  29  111.  App.  513;  Rice  v.  Gold- 
berg, 26  111.  App.  603;  Wabash  R.  Co. 
V.  McKittrick,  36  111.  App.  82;  Chis- 
holm  V.  Beaver  Lake  Lumber  Co.,  33 
111.  App.  253;  St.  Louis  Bridge  Co.  v. 
Fellows,  31  111.  App.  282. 

Kansas. — Sickinger  v.  State,  45  Kan. 
414. 

Michigan.  —  Anderson  v.  Thunder 
Bay  River  Boom  Co.,  57  Mich.  216. 

Missouri. — Reisenleiter  v.  Evange- 
lische,  etc.,  Kirche,  29  Mo.  App.  291; 
Ascher  v.  Schaeper,  25  Mo.  App.  i; 
Callaway  v.  Woodward,  28  Mo.  App. 
320;  Robbins  v.  St.  Louis,  etc.,  R.  Co., 
34  Mo.  App.  609;  Moore  v.  Missouri 
Pac.  R.  Co.,  28  Mo.  App.  622;  Deck  v. 
Feld,  38  Mo.  App.  674;  Blackwall  v. 
Adams,  28  Mo,  App.  61;  Klostermann 
V.  Kage,  39  Mo.  App.  60. 

Nebraska. — Roberts  v.  State,  32  Neb. 
251. 

New  York. — Thorn  v.  Sutherland, 
123  N.  Y.  236;  Roehn  v.  Blanchard 
(Supreme  Ct.),  9  N.  Y.  Supp.  396. 

Texas.  —  Morrow  v.  State  (Tex. 
App.,  1891),  16  S.  W.  Rep.  652;  Smith 
V.  Davis  (Tex.  App.,  1891),  15  S.  W. 
Rep.  199;  Smith  v.  Moore  (Tex.  App., 
1891),  15  S.  W.  Rep.  910;  Easton  v. 
Dudley,  78  Tex.  236;  Knights  of  Honor 
V.  Fostson,  78  Tex.  475;  St.  Louis, 
etc.,   R.  Co.    V.   Pickens   (Tex.  App., 


1889),  14  S.  W.  Rep.  1071;  Missouri 
Pac.  R.  Co.  V.  Russell  (Tex.  App., 
1890),  15  S.  W.  Rep.  206;  Gatlin  v. 
State  (Tex.  App.,  1890),  13  S.  W.  Rep. 
993. 

2.  McReynolds  v.  McReynolds,  74 
Iowa  89;  Wood  V.  Dabavol,  40  La. 
Ann.  256. 

3.  Alabama.  —  Lewis  v.  State,  88 
Ala.  II. 

Arkansas. — Lee  v.  State,  56  Ark.  4; 
Jones  V.  Glidewell,  53  Ark.  161. 

California. — Martin  v.  Lloyd,  94 
Cal.  195;  Arnold  v.  San  Jose,  81  Cal. 
621;  McLean  v.  Crow,  88  Cal.  644. 

Colorado. — Warner  v.  Gunnison,  2 
Colo.  App.  430;  O'Brien  v.  People,  17 
Colo.  561;  Tulloch  V.  Belleville  Pump, 
etc..  Works,  17  Colo.  579;  Baur  v. 
Beall,  14  Colo.  383. 

District  of  Columbia.  —  U.  S.  v. 
Schneider  (D.  C),  21  Wash.    L.  Rep. 

45- 

Florida. — Garner  z'.State,28  Fla.113. 

Georgia. — Vann  v.  State,  83  Ga.  44; 
Jefferson  v.  State,  80  Ga.  16;  McCurdy 
V.  Binion,  80  Ga.  691;  Seyden  v. 
State,  78  Ga.  105;  Houston  v.  Ladies' 
Union  Branch  Assoc,  87  Ga.  203; 
Shaw  V.  State,  83  Ga.  92;  McBride  v. 
Latham,  79  Ga.  661;  Moore  v.  Brown, 
81  Ga.  10;  ©'Shields  v.  State,  81  Ga. 
301;  Polhill  V.  Brown,  84  Ga.  338; 
Georgia  Pac.  R.  Co.  v.  Dooley,  86  Ga. 
294. 

Illinois. — Sawyer  v.  Campbell,  130 
111.  186;  Price  V.  People,  131  111.  223; 
Morrison  v.  Hedenburg,  138  111.  22. 

Indiana.  —  Hoag  v.  Old  People's 
Mut.  Nat.  Ben.  Soc,  I  Ind.  App. 
28;  Reinhold  v.  State,  130  Ind.  467; 
Staser  v.  Hogan,  120  Ind.  207. 

Iowa. — State  v.  Andrews,  84  Iowa 
88;  Taylor  County  v.  Standley,  79 
Iowa  666;  Blair  Town  Lot,  etc.,  Co.  v. 
Hillis,  76  Iowa  246. 

Kansas. — Gentry  v.  Kelley,  49  Kan. 
82;  State  V.  Davis,  48  Kan.  i. 
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although  erroneous,  could  not  have  prejudicially  influenced  the 


Kentucky.  —  Hite  v.  Com.  (Ky., 
1892),  20  S.  W.  Rep.  217;  Trabune  v. 
Com.  (Ky.,  1891),  17  S.  W.  Rep.  186; 
Lue  V.  Com.  (Ky.,  1891),  15  S.  W.  Rep. 
664. 

Louisiana, — Stats  v.  Wright,  41  La. 
Ann.  605;  State  v.  Richard,  42  La. 
Ann.  83;  State  v.  Black,  42  La.  Ann. 
861. 

Massachusetts. — Conroy  v,  Clinton, 
158  Mass.  318;  McLean  v.  Friske 
Wharf,  etc.,  Co.,  158  Mass.  472. 

Michigan. — Mcintosh  v.  Mcintosh, 
79  Mich.  198;  People  v.  Harris,  95 
Mich.  87;  Burns  v.  Kirkpatrick,  91 
Mich.  364. 

Minnesota. — State  v.  Thaden,  43 
Minn.  325;  Duluth  Chamber  of  Com- 
merce V.  Knowlton,  42  Minn.  229; 
Whitney  v.  Swensen,  43  Minn.  337; 
Haugan  v.  Netland,  51  Minn.  552. 

Mississippi. — Bond  v.  State,  68  Miss. 
64S. 

Missouri. — Colburn  v.  Brunswick 
Flour  Co.,  49  Mo.  App.  415;  State  v. 
Meagher,  49  Mo.  App.  571;  Pinnell  v. 
St.  Louis,  etc.,  R.  Co.,  49  Mo.  App. 
170;  State  V.  Steen,  115  Mo.  474; 
Sharp  V.  Kansas  Cable  R.  Co.,  114 
Mo.  94;  State  v.  Welsor  (Mo.,  1893), 
21  S.  W.  Rep.  443;  Phillips  v.  Bach- 
elder,  47  Mo.  App.  52;  State  v.  Parker, 
106  Mo.  217;  Elder  v.  Oliver,  30  Mo. 
App.  575- 

Montana. — State  v.  Russell,  13 
Mont.  164. 

Nebraska. — Darner  v.  Daggett,  35 
Neb.  695;  Jameson  v.  State,  25  Neb. 
185. 

A^eiu  York. — Burt  v.  Oneida  Com- 
munity, 137  N.  Y.  346;  Societa  Italiana 
di  Beneficenza  v.  Sulzer,  138  N.  Y. 
468;  People  V.  Hayes  (Supreme  Ct.), 
24  N.  Y.  Supp.  194;  Baldwin  v.  Doy- 
ing,  114  N.  Y.  452;  Gleason  v.  Hamil- 
ton, 64  Hun  (N.  Y.)  96;  Hoeinghaus 
V.  Cantor  (Supreme  Ct.),  12  N.  Y. 
Supp.  564. 

North  Carolina. — State  v.  Cross,  loi 
N.  Car.  770. 

Pennsylvania. — Beltzhoover  v. 
Maple,  130  Pa.  St.  335. 

South  Carolina. — State  v.  Milling,  35 
S.  Car.  16;  State  v.  Turner,  36  S.  Car. 
534;  State  V.  McGraw,  35  S.  Car.  2S3; 
State  V.  Senn,  32  S.  Car.  392. 

Tennessee. — Graham  v.  McReynolds, 
88  Tenn.  240;  Jackson  v-  Pool,  91  Tenn. 
448. 

Texas. — Lee  v.   Welborne,   71  Tex. 


500;  Boone  v.  Hulsey,  71  Tex.  176; 
Beeks  v.  Odom,  70  Tex.  183;  Coleman 
V.  Beardslee  (Tex.,  1891),  16  S.  W. 
Rep.  loii;  Gonzales  v.  State,  30  Tex. 
App.  203;  Frizzell  v.  State,  30  Tex. 
App.  42;  Long  V.  State,  32  Tex.  Crim. 
Rep.  140;  Miller  v.  State,  32  Tex. 
Crim.  Rep.  266;  Johnson  v.  State,  31 
Tex.  Crim.  Rep.  456;  Beard  v.  Rush 
(Tex.  Crim.  App.,  1895),  29  S.  W.  Rep. 
771;  Jackson  v.  State,  30  Tex.  App. 
664;  Simmons  Hardware  Co.  v.  Kauf- 
man, 77  Tex.  131;  Cooper  v.  State,  29 
Tex.  App.  8;  Masterson  v.  McKelvey 
(Tex.  Civ.  App.,  1893),  21  S.  W.  Rep. 
1005;  McKinney  v.  State  (Tex.  Crim. 
App.,  1893),  21  S.  W.  Rep.  6S3;  Wilson 
V.  State,  32  Tex.  Crim.  Rep.  22;  Comer 
V.  State  (Tex.  Crim.  App.,  1892),  20  S. 
W.  Rep.  547;  Bailey  v.  State,  26  Tex. 
App.  706;  Young  V.  State  (Tex.,  1892), 
19  S.  W.  Rep.  431;  Trezevant  v.  Rains 
(Tex.,  1892),  19  S.  W.  Rep.  426. 

Virginia. — Todd  v.  Gallego  Mills 
Mfg.  Co.,  84  Va.  586;  Shelton  v.  Com., 
89  Va.  450;  Drier  v.  Com.,  89  Va.  529. 

Washington. — State  v.  Brooks,  4 
Wash.  328;  Wheeler  v.  Ralph,  4  Wash. 
617. 

West  Virginia. — State  v.  Morgan,  35 
W.  Va.  260. 

Wisconsin.  —  State  v.  Russell,  83 
Wis.  330. 

Must  Appear  Affirmatively. — The  cor- 
rectness of  the  judgment  notwith- 
standing the  intervening  errors  must 
affirmatively  appear.  Crooks  v.  State, 
126  Ind.  572;  Morris  v.  State,  30  Tex. 
App.  95;  People  V.  McHale  (Supreme 
Ct.),  15  N.  Y.  Supp.  496;  State  v.  Falk, 
46  Kan.  498;  Cunningham  v.  Com.,  88 
Va.  37;  State  v.  Jackson,  106  Mo.  174; 
Smith  V.  Marx,  93  Ala.  311.  But  see 
3,  Presumption  where  Error  is  Shown, 
supra. 

Instances  of  Harmless  Error. — Thus  a 
conviction  will  not  be  set  aside  be- 
cause the  record  shows  an  arraignment 
at  an  improper  time,  Morris  v.  State,  30 
Tex.  App.  95;  or  because  of  refusal  to 
allow  counsel  to  make  a  statement  of 
his  case  until  the  prosecuting  attor- 
ney has  introduced  all  his  evidence  in 
chief.  State  v.  Jackson,  106  Mo.  174. 
So  error  in  denying  a  motion  for  an 
adjournment  to  a  definite  time  is 
cured  where  the  trial  does  not  take 
place  until  that  time.  Baldwin  v. 
Rhea,  33  Neb.  319. 

Papers  Taken  by  Jury. — Thus  a  de- 
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appellant's  case ;  *  nor  is  improper  language  employed  by  a  counsel 


cision  will  not  be  reversed  because  the 
trial  judge  allowed  a  former  verdict 
to  be  taken  with  other  papers  to  the 
jury-room,  where  the  jury  were  not 
cognizant  of  it  until  their  verdict  was 
agreed  upon.  Georgia  Pac.  R.  Co.  v. 
Dooley,  86  Ga.  294. 

Physical  Examination. — An  order 
refusing  to  enforce  physical  examina- 
tion is  cured  by  subsequent  submis- 
sion to  such  an  examination.  Chi- 
cago, etc.,  R.  Co.  V.  Holland,  122  111. 
461.  See  article  Physical  Examina- 
tion. 

Denial  of  Jury  Trial. — So  where  no 
other  judgment  could  have  been  ren- 
dered on  the  facts,  the  improperdenial 
of  a  trial  by  jury  is  no  ground  for  re- 
versal. Caldwell  County  v.  Harbert, 
68  Tex.  321. 

Mistrial. — So  error  in  declaring  a 
mistrial  is  not  reversible  where  the 
verdict  must  have  been  set  aside,  if 
entered,  as  against  the  evidence. 
Bond  V.  State,  68  Miss.  648. 

Continuance. — Nor  denial  of  a  con- 
tinuance in  a  criminal  case  for  the 
procurance  of  evidence,  where  the  ap- 
pellate court  is  not  satisfied  that  if 
the  absent  evidence  had  been  before 
it  a  verdict  more  favorable  to  the  de- 
fendant would  probably  have  been 
rendered.  Frizzell  v.  State,  30  Tex. 
App.  42. 

Submission  to  Jury. — So  the  submis- 
sion to  the  jury  of  issues  involving  a 
question  of  law  is  not  prejudicial 
error  where  the  jury  have  decided  it 
correctly.  Vickers  v.  Leigh,  104  N. 
Car.  248;  People  v.  O'Neil,  49  Hun 
(N.  Y.)422. 

Erroneous  Submission  to  Jury. — Error 
in  submitting  special  interrogatories 
or  questions  of  law  to  the  jury  is 
harmless  if  the  answer  returned  by 
them  is  plainly  correct.  In  re 
Westerfield's  Estate,  96  Cal.  113; 
Texas  Cent.  R.  Co.  v.  Stewart,  i 
Tex.  Civ.  App.  642;  Bernheim  v. 
Shannon  (Tex.  Civ.  App.,  1892),  21  S. 
W.  Rep.  386;  Bluefields  Banana  Co. 
V.  Wollfe  (Tex.  Civ.  App.,  1893),  22  S. 
W.  Rep.  269;  British  American  Assur. 
Co.  V.  Wilson,  132  Ind.  278;  Douthit 
V.  Douthit,  133  Ind.  26;  Ming  v.  Cor- 
bin,  68  Hun  (N.  Y.)  161;  Hannay  v. 
Zerban.  i  Misc.  Rep.  (N.  Y.  C.  PI.) 
329;  Ferguson  v.  Arnow  (Supreme 
Ct.),  21  N.  Y.  Supp.  308;  Tinsley  v. 
Ross  (Ky.,  1893).  22  S.  W.  Rep.  '313; 


Sutherland  v.  Standard  L.,  etc.,  Ins. 
Co.,  87  Iowa  505;  Chilton  v.  St.  Louis, 
etc.,  R.  Co.,  114  Mo.  88;  Morey  v. 
Hoyt,  62  Conn.  542;  Beeson  v.  Porter, 
155  Pa.  St.  579.  See  article  Special 
Findings. 

Continuance. — So  no  reversal  can  be 
had  because  a  continuance  requested 
for  the  obtainment  of  an  absent  witness 
was  refused,  where  it  is  evident  that 
his  testimony  could  not  have  changed 
the  result.  Peace  v.  State,  27  Tex. 
App.  83;  Browning  v.  State,  26  Tex. 
App.  432;  Moulder  v.  Kempff,  115 
Ind.  459;  Moore  v.  State,  50  Ark.  25. 

Consolidation  of  Suits. — Where  the 
motion  of  appellant  to  docket  a  cross- 
complaint  as  a  separate  suit  was  de- 
nied, the  denial,  even  if  erroneous,  is 
not  ground  for  reversal.  "  For  wheth- 
er there  is  one  or  separate  trials 
could  not  be  prejudicial  if  the  final 
result  reached  was  right."  Thiebaud 
V.  Tait  (Ind.,  1892),  31  N.  E.  Rep. 
1052. 

Illustrations  of  Reversible  Error. — The 
discharge  of  a  jury  in  a  criminal 
case  and  the  direction  of  a  verdict  of 
guilty  are  reversible  error,  People  v. 
Collison,  85  Mich.  105;  or  to  send  out 
for  further  deliberation  upon  their  ver- 
dict a  jury  in  a  criminal  case  who  have 
rendered  an  incomplete  sealed  verdict 
during  the  night  and  have  once  sepa- 
rated, Farley  v.  People,  138  111.  97; 
or  a  refusal  to  allow  a  defendant 
without  counsel  to  withdraw  his  plea 
of  guilty,  Salina  v.  Cooper,  45  Kan. 
12;  or  to  deny  to  the  party  entitled 
thereto  the  right  to  make  the  closing 
address  to  the  jury.  Clarkson  v. 
Meyer  (City  Ct.),  14  N.  Y.  Supp.  144. 

1.  Arkansas. — Felker  v.  State,  54 
Ark.  489. 

California.  —  Morgan  v.  Southern 
Pac.  Co.,  95  Cal.  501. 

Dakota. — Territory  v.  King,  6  Da- 
kota 131. 

Georgia, — Walker  v.  Hughes,  90  Ga. 
52;  Taffe  V.  State,  90  Ga.  459. 

Kansas: — Mannen  v.  Bailey,  51  Kan. 
442. 

Louisiana. — State  v.  McFarlain,  42 
La.  Ann.  803. 

Minnesota. — Haug  v.  Haugan,  51 
Minn.  558. 

Missouri. — State  v.  Musick,  loi  Mo. 
260;  Meyberg  v.  Jacobs,  40  Mo.  App. 
128;  State  V.  Young,  105  Mo.  634;  Craig 
V.  Kelly,  49  Mo.  App.  312. 
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in  argument  to  the  jury,  where  it  is  clear  that  the  result  could  not 
have  been  affected  thereby.* 

b.  Jury. —  Errors  in  the  summoning,  impaneling,  and  selec- 
tion of  the  jury  are  harmless  where  it  appears  that  no  right  of  the 
appellant  was  impaired  ;*  and  the  same  rule  applies  as  to  impro- 


Nevj  York. — Kerr  v.  Hammer  (Su- 
preme Ct.),  15  N.Y.  Supp  605;  People 
V.  Webster,  68  Hun  (N.  Y.)  11. 

North  Carolina. — Asbury  v.  Fair, 
III  N.  Car.  251. 

South  Carolina. — Foggette  v.  Gaff- 
ney,  33  S.  Car.  303;  State  v.  Crawford, 
39  S.  Car.  343. 

Texas. — Texas  Cent.  R.  Co.  v.  Stew- 
art, I  Tex.  Civ.  App.  642;  Alderman 
V.  State  (Tex.  App.,  1893),  22  S.  W. 
Rep.  1096;  Stayton  v.  State,  32  Tex. 
Crim.  Rep.  33. 

Vermont. — State  v.  Bedard,  65  Vt. 
278;  State  V.  O'Grady,  65  Vt.  66. 

Wisconsin. — Carthaus  v.  State,  78 
Wis.  560;  Ryan  v.  State,  83  Wis.  486. 

United  States. — Kansas  City,  etc., 
R.  Co.,  V.  McDonald,  51  Fed.  Rep. 
178. 

In  Criminal  Case. — Thus  a  statement 
by  a  trial  judge  in  making  a  ruling  in 
a  criminal  case,  that  if  he  is  in  error 
there  is  a  higher  court,  is  harmless 
error,  State  v.  Young,  105  Mo.  634; 
or  where  the  judge  said  to  a  witness 
who  alleged  complete  ignorance  of  the 
crime  and  accused:  "You  must  have 
seen  a  part  of  what  was  going  on, 
didn't  you  ?"  Carthaus  v.  State,  78 
Wis.  560. 

Beversible  Error. — But  a  response  of 
the  court  to  a  request  for  further  in- 
structions that  the  case  is  "  too  plain," 
is  reversible  error,  since  it  implies 
guilt  beyond  doubt,  King  v.  State,  86 
Ga.  355;  but  the  mere  statement  of  the 
court  to  the  jury:  "  I  think  you  will  be 
able  to  arrive  at  a  verdict  in  this  case. 
The  case  has  been  tried  twice  at  a  great 
deal  of  expense  to  this  county,  and  it 
seems  to  me  that  you  ought  to  agree 
on  a  verdict" — held,  harmless  error. 
Territory  v.  King,  6  Dakota  31. 

A  trial  judge  who  expresses  an  opin- 
ion on  a  disputed  fact  or  doubts  the 
credibility  of  a  witness,  or  depreciates 
the  counsel  on  one  side,  in  the  presence 
of  the  jury,  commits  prejudicial  error. 
McDuff  V.  Detroit  Evening  Journal 
Co.,  84  Mich.  I. 

1.  Gulf,  etc.,  R.  Co.  V.  Jones,  73 
Tex.  232;  Galveston,  etc.,  R.  Co.  v. 
Cooper,  70  Tex.  67;  Baldwin  v:  Grand 


Trunk  R.  Co.,  64  N.  H.  596.  See  article 
Arguments  of  Counsel,  XV.  2. 

2.  Alabama. — Tanner  v.  State,  92 
Ala.  i;  Jackson  v.  State,  94  Ala.  85. 

Arizona. — Chartz  v.  Territory  (Ari- 
zona, 1893),  32  Pac.  Rep.  166. 

California,  —  People  v.  O'Brien,  88 
Cal.  483;  People  v.  Ellsworth,  92  Cal. 
594;  People  V.  Goldenson,  76  Cal. 
328. 

Colorado. — Pitkin  County  v.  Brown, 
2  Colo.  App.  473;  Babcocic  v.  People, 
13  Colo.  515;  Coleman  v.  Davis,  13 
Colo.  98. 

District  of  Columbia. — U.  S.  v.  Bar- 
ber (D.  C),  21  Wash.  L.  Rep.  134. 

Georgia. — Bell  v.  Hutchings,  86  Ga. 
562. 

Illinois. — Siebert  v.  People,  143  111. 
571;  Gannon  v.  People,  127  111.  507. 

Indiana.  —  Koons  v.  Blanton,  129 
Ind.  383. 

lozva. — Sage  v.  Haines,  76  Iowa  581; 
Cormac  v.  Western  White  Bronze  Co., 
77  Iowa  32;  State  v.  Rockwell,  82  Iowa 
429;  State  V.  Bartley,  48  Kan.  421; 
State  V.  Gould,  40  Kan.  258. 

Louisiana. — State  v.  Green,  43  La. 
Ann.  402;  State  v.  Aarons,  43  La. 
Ann.  406;  State  v.  Garig,  43  La.  Ann. 
365;  State  V.  Jackson,  42  La.  Ann. 
1170;  State  V.  Dorsey,  40  La.  Ann. 
739;  State  V.  Curtis,  44  La.  Ann.  320; 
State  V.  Johnson,  41  La.  Ann.  1076. 

Michigan. — People  v.  Alpin,  86  Mich. 
393;  Luebe  v.  Thorpe,  94  Mich.  268. 

Minnesota. — State  v.  Kluseman,  53 
Minn.  541. 

Mississippi. — Nail  v.  State,  70  Miss. 
32;  State  V.  Dalton  (Miss.,  1892),  10 
So.  Rep.  578. 

Missouri,  —  State  v.  Mathews,  98 
Mo.  119;  State  v.  Phillips,  117  Mo.  389. 

Montana.  —  Leggat  v.  Leggat,  13 
Mont.  190. 

Nebraska. — Omaha,  etc.,  R.  Co.  v. 
Cook,  37  Neb.  435;  Rutherford  v. 
State,  32  Neb.  714. 

New  Jersey, — Drake  v.  State,  53  N. 
J.  L.  23. 

New  Mexico. — Territory  v.  Baker, 
4  N.  Mex.  117:  Anderson  z'.  Territory, 
4  N.  Mex.  108. 

New    York. — DePuy  v.   Quinn  (Su- 
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prieties  in  the  conduct  of  the  jury,  or  outside  interference  there- 
with. The  misconduct  of  a  juryman  must  be  gross  and  resulting 
in  probable  injury  to  authorize  reversal.*     See  also  article  JURIES. 

Challenge  for  Cause. — Nor  is  error  in 
overruling  a  challenge  for  cause  re- 
versible, where  the  appellant  chal- 
lenges the  jurymen  peremptorily. 
State  z/.  Green,  43  La.  Ann.  402;  State 
V.  Aarons,  43  La.  Ann.  406;  State  v. 
Garig,  43  La.  Ann.  365;  State  v.  Jack- 
son, 42  La.  Ann.  1170;  Nowotny  v. 
Blair,  32  Neb.  175;  Drake  v.  State,  53 
N.  J.  L.  23;  Carthaus  v.  State,  78  Wis. 
560. 

Where  a  jury  was  obtained  before 
the  prisoner  had  exhausted  his  right 
of  peremptory  challenge,  an  exception 
that  the  judge  did  not  sustain  his 
challenge  of  a  juror  for  cause  cannot 
be  sustained.  State  v.  Pritchett,  106 
N.  Car.  667;  People  z/.  Price  (Supreme 
Ct.).  6  N.  Y.  Supp.  833;  People  v. 
Barker,  60  Mich.  277;  Territory  v. 
Campbell,  g  Mont.  16;  State  v.  An- 
derson, 26  S.  Car.  599;  Nalley  v. 
State,  28  Tex.  App.  387;  People  v. 
Hopt,  4  Utah  247;  Territory  v.  O'Hara, 
I  N.  Dak.  30. 

The  erroneous  sustainment  of  a 
challenge  is  no  cause  for  reversal 
where  tried  by  a  jury  of  good  men. 
Territory  v.  Roberts,  9  Mont.  12. 

Erroneously  overruling  the  chal- 
lenge of  a  juror  for  implied  bias  is 
waived  by  a  subsequent  peremptory 
challenge  of  him.  Ford  v.  Umatilla 
County,  15  Oregon  313. 

1.  California. — People  v.  Tarm  Poi, 
86  Cal.  225;  People  v.  Sansome,  98 
Cal.  235;  Dixon  v.  Pluns(Cal.,  1893), 
31  Pac.  Rep.  931;  Williams  v.  Denni- 
son,  94  Cal.  540;  People  v.  Deegan,  88 
Cal.  602. 

Dakota. — Territory  v.  King,  6  Da- 
kota 131. 

Georgia. — Spier  v.  State,  89  Ga.  737; 
Nolcn  V.  Heard,  87  Ga.  293;  Surles  v. 
State,  89  Ga.  167. 

Illinois. — Cleveland,  etc.,  R.  Co.  v. 
Monaghan,  140  111.  474;  Danes  v. 
Pearson,  6  Ind.  App.  465. 

Indiana. — DeHart  v.  Etnire,i2l  Ind. 
242. 

Iowa. — State  v.  Row,  81  Iowa  138; 
State  V.  Thompson,  87  Iowa  670; 
Truman  v.  Bishop,  83  Iowa  697;  State 
V.  Beasley  (Iowa,  1891),  50  N.  W.  Rep. 
570;  State  V.  Fertig,  84  Iowa  79. 

Kansas. — State   v.  Gluck,    49    K.an 
533;   Wood    V.    Wood,    47    Kan.  417.J 
State  V.  Woods,  49  Kan.  237. 


preme  Ct.),  16  N.  Y.  Supp.  708;  People 
V.  Wood,  131  N.  Y.  617. 

North  Carolina. — State  v.  Brogden, 
III  N.  Car.  656;  State  v.  Sloan,  97  N. 
Car.  499. 

Ohio. — McCarthy  v.  State,  5  Ohio 
Cir.  Ct.  Rep.  627. 

Oregon. — State  v.  Harding,  16  Ore- 
gon 493;  State  V.  Ching  Ling,  16  Ore- 
gon 419. 

South  Carolina. — State  v.  Nance,  25 
S.  Car.  168. 

Texas.  —  Weathersby  v.  State,  29 
Tex.  App.  278;  Williams  v.  State,  29 
Tex.  App.  89;  Ashton  v.  State,  31  Tex. 
Crim.  Rep.  482;  Miller  v.  State  (Tex. 
Crim.  App.,  1893),  20  S.  W.  Rep.  1103; 
Wilson  V.  State,  32  Tex.  Crim.  Rep. 
22;  Goodson  V.  State  (Tex. Crim.  App., 
1893),  22  S.  W.  Rep.  20;  Monk  v. 
State,  27  Tex.  App.  450;  Lane  v.  State, 
29  Tex.  App.  310;  Scott  V.  State,  29 
Tex.  App.  217;  Wolf  V.  Perryman,  82 
Tex.  112;  Williams  v.  State,  28  Tex. 
App.  301. 

Virginia. — Vawter  v.  Com.,  87  Va. 
245;  Coleman  v.  Com.,  84  Va.  i. 

Washington.  —  Clancy  v.  Reis,  5 
Wash.  371;  Meeker  v.  Gardella,  i 
Wash.  139. 

West  Virginia. — Thompson  v.  Doug- 
lass, 35  W.  Va.  337;  TuUy  v.  Despard, 
31  W.  Va.  370. 

Wisconsin. — Carthaus  v.  State,  78 
Wis.  560;  Weadock  v.  Kennedy,  80 
Wis.  449. 

Wyoming. — Carter  v.  Territory,  3 
Wyoming  193. 

United  States. — Sanger  v.  Flow,  48 
Fed.  Rep.  152;  Southern  Pac.  R.  Co. 
V.  Rauh,  49  Fed.  Rep.  696. 

Thus  the  mere  disqualification  of  a 
juror  to  serve  is  not  ground  for  re- 
versal unless  it  appears  that  the  de- 
fendant was  injured.  Lane  v.  State, 
29  Tex.  App.  310. 

Nor  is  a  mere  irregularity  in  the 
drawing  of  the  jury  ground  for  re- 
versal where  the  appellant  does  not 
show  that  he  was  deprived  of  a  legal 
right.  Weathersby  v.  State,  29  Tex. 
App.  278;  Williams  v.  State,  29  Tex. 
App.  Sg. 

Polling  Jnry. — Thus  the  refusal  of  a 
trial  judge  to  poll  a  jury  upon  their 
answer  to  a  specific  question  is  not 
reversible  error.  Bell  v.  Hutchings, 
86  Ga.  562. 
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6.  Error  in  Pleadings— rt.  In  General. — An  error  in  a  ruling 
on  the  pleadings  does  not  authorize  a  reversal  of  the  judgment 
unless  it  affects  a  substantial  right  of  a  party.* 


Kentucky.  —  Hilton  v.  Com.  (Ky., 
1891),  16  S.  W.  Rep.  826. 

Louisiana. — State  v.  Warren,  43  La. 
Ann.  828. 

Massachusetts. — Com.  v.  McCauley, 
156  Mass.  49. 

Michigan. — People  z/.  Hull,  86  Mich. 
449. 

Nebraska.  —  Richards  v.  State,  36 
Neb.  17. 

New  Mexico. — Thomason  v.  Terri- 
tory, 4  N.  Mex.  150;  Territory  v.  Edie 
(N.  Mex.,  1892),  30  Pac.  Rep.  851. 

North  Carolina. — State  v.  Jackson, 
112  N.  Car.  851. 

South  Carolina. — State  v.  Way,  38  S. 
Car.  333. 

South  Dakota. — Kirby  v.  Western 
Union  Tel.  Co.  (S.  Dak.,  1893),  55  N. 
W.  Rep.  759. 

Tennessee.  —  Turner  v.  State,  89 
Tenn.  547;  King  v.  State,  91  Tenn. 
617. 

Texas. — Trinity  County  Lumber  Co. 
V.  Denham.  85  Tex.  56;  Stewart  v. 
State  (Tex.  App.,  1892),  19  S.  W.  Rep. 
Q08;  Trent  v.  State,  31  Tex.  Crim. 
Rep.  251;  Galveston,  etc.,  R.  Co.  v. 
Wesch  (Tex.  Civ.  App.,  1893),  21  S. 
W.  Rep.  62. 

Washitigton.  —  State  v.  Place,  5 
Wash.  773. 

Wisconsin. — Bernhardt  v.  State,  82 
Wis.  23. 

United  States. — Mattox  z/.  U.  S.,  146 
U.  S.  140. 

Bemark. — Thus  a  remark  made  by 
an  outsider  to  a  juryman  in  a  capital 
case  that  the  prisoner  should  be  hung, 
is  harmless  error,  where  the  whole 
evidence  shows  him  clearly  guilty. 
Hilton  V.  Com.  (Ky.,  1891),  16  S.  W. 
Rep.  826. 

Separation  of  Jury. — Separation  of  the 
jury  during  the  trial  of  a  criminal 
case  where  they  were  left  without  a 
deputy  in  charge  was  held,  in  Louisi- 
ana, to  be  reversible  error.  State  v. 
Warren,  43  La.  Ann.  828. 

But  the  mere  momentary  separation 
of  a  juror  from  his  associates  during 
a  view  of  the  place  of  a  homicide  is 
not  reversible  error.  People  v.  Tarm 
Poi,  86  Cal.  225. 

Separation  in  Civil  Cases. — A  mere 
separation  in  a  civil  case,  unless  the 
jury  appear  to   have   been  tampered 


with,  is  not  reversible  error.  Dozen- 
back  V.  Raymer,  13  Colo.  451;  State  v. 
Nance,  25  S.  Car.  168;  State  v.  Stewart, 
26  S.  Car.  125;  Kelly  v.  State,  28  Tex. 
App.  120;  Lake  Erie,  etc.,  R.  Co.  v. 
Hehnerick,  29  111.  App.  270;  Chemical 
Electric  Light,  etc.,  Co.  v.  Howard, 
150  Mass.  495;  State  v.  Gray,  100  Mo. 
523. 

1.  Alabama. — Stein  v.  Ashby,  24  Ala. 
521;  Nelson  v.  Bondurant,  26  Ala.  341; 
Dunlap  V.  Robinson,  28  Ala.  100; 
Powell  V.  Powell,  30  Ala.  697;  Fail  v. 
McArthur,  31  Ala.  26;  Stedham  v. 
Stedham,  32  Ala.  525;  Rodgers  v.  Bra- 
zeale,  34  Ala.  512;  Powell  v.  Asten,  36 
Ala.  140;  Kannady  v.  Lambert,  37  Ala. 
57;  Lawson  v.  Hicks,  38  Ala.  279; 
Falls  V.  Weissinger,  11  Ala.  801;  Smith 
V.  Awbrey,  19  Ala.  63;  Mitcham  v. 
Moore,  73  Ala.  542;  Western  Union 
Tel.  Co.  V.  Meyer,  61  Ala.  158;  Green 
V.  Casey,  70  Ala.  417;  State  v.  Brant- 
ley, 27  Ala.  44;  Morton  v.  Bradley,  30 
Ala.  683;  Puckett  v.  Pope,  3  Ala.  552; 
Firemen's  Ins.  Co.  v.  Cochran,  27  Ala. 
228;  Jesse  V.  Cater,  28  Ala.  475;  Mc- 
Kenzie  v.  Jackson,  4  Ala.  230;  Shehan 
V.  Hampton,  8  Ala.  942;  Goodwin  v. 
McCoy,  13  Ala.  271;  Gillespie  v.  Bat- 
tle, 15  Ala.  276;  Parker  v.  Parker,  88 
Ala.  365;  Sharpe  v.  Birmingham  Nat. 
Bank,  87  Ala.  644;  Bowen  v.  State,  98 
Ala.  83;  Childs  v.  State,  97  Ala.  49; 
Columbus,  etc.,  R.  Co.  v.  Bridges,  86 
Ala.  448;  Lunsford  v.  Dietrich,  85  Ala. 
496;  Rooks  V.  State,  S3  Ala.  79;  Ensley 
R.  Co.  V.  Chewning,  93  Ala.  24;  Mid- 
dleton  V.  Wilson,  84  Ala.  264;  Graham 
V.  Woodall,  86  Ala.  313;  Louisville, 
etc.,  R.  Co.  V.  Hall,  87  Ala.  708;  Roach 
V.  Privett,  90  Ala.  391;  Golden  v.  Con- 
ner, 8g  Ala.  598;  Kansas  City,  etc.,  R. 
Co.  V.  Higdon,  94  Ala.  2S6;  Morris 
Min.  Co.  V.  Knox,  96  Ala.  320. 

Arkansas. — Merritt  v.  School  Dist., 
54  Ark.  468. 

California. — Reynolds  v.  Lincoln,  71 
Cal.  183;  Pennie  v.  Visher,  94  Cal.  323; 
People  V.  Ah  Lee  Doon,  97  Cal.  171; 
Naftzger  v.  Gregg  (Cal.,  1892),  31  Pac. 
Rep.  612;  McLennan  v.  Ohmen,  75 
Cal.  558;  Southern  Pac.  R.  Co.  v.  Pur- 
cell,  77  Cal.  69;  Ex  f.  Acock,  84  Cal. 
50;  Waldrip  v.  Black,  74  Cal.  409; 
Maggini  v.  Pezzoni,  76  Cal.  631  ; 
Barkly  v.  Copeland,  74  Cal.  i;  Angell 
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b.  Complaint. — Where  a  complaint  wholly  omits  to  aver  a 


V.  Hopkins,  79  Cal.  181;  Schmidt  v. 
Market  St.,  etc.,  R.  Co.,  90  Cal.  37; 
Blakely  v.  Blakely,  89  Cal.  324;  Grant 
V.  Sheerin,  84  Cal.  197;  Pennie  v.  Hil- 
dreth,  81  Cal.  127;  Gassen  v.  Bower, 
72  Cal.  555. 

Connecticut. — Vail  v.  Hammond,  60 
Conn.  374. 

Dakota. — Dole  v.  Burleigh,  i  Da- 
kota 227. 

Florida. — Florida  R.,  etc.,  Co.  v. 
Webster,  25  Fla.  394;  Wilson  v.  Hunt- 
er, 25  Fla.  469  ;  Gunning  v.  Heron, 
25  Fla.  846. 

Georgia. — Livingston  v.  Marshall,  82 
Ga.  281;  Day  v.  Case,  78  Ga.  58. 

Illinois. — Graham  v.  Eiszner,  28  111. 
App.  269;  Walsh  V.  Walsh,  114  111.  655; 
Poor  V.  People,  142  111.  309;  Blan- 
chard  v.  Lake  Shore,  etc.,  R.  Co..  126 
111.  416;  O'Neil  V.  O'Neil,  123  111.  361. 

Indiana.  —  Huntington  First  Nat. 
Bank  v.  Williams,  126  Ind.  423;  Tay- 
lor V.  Wootan,  i  Ind.  App.  188;  Luntz 
V.  Greve,  102  Ind.  173;  Conley  v. 
Grove,  124  Ind.  208;  Ralston  v.  Moore, 
105  Ind.  243;  Becknell  v.  Becknell,  no 
Ind.  42;  Wright  v.  Kleyla,  104  Ind. 
223;  Tracewell  v.  Farnsley,  104  Ind. 
497;  Pennsylvania  Co.  v.  Marion,  104 
Ind.  239;  Quill  V.  Gallivan,  108  Ind. 
419;  Juchert  v.  Johnson,  108  Ind.  436; 
Miller  v.  Hardy,  131  Ind.  13;  State  v. 
Casteel,  no  Ind.  174;  Travelers'  Ins. 
Co.  V.  Martin,  131  Ind.  155;  Royse  v. 
Turnbaugh  117  Ind.  539;  Butt  v.  Butt, 
118  Ind.  31 ;  Hargrove  v.  John,  120  Ind. 
285;  Colglazier  v.  Colglazier,  117  Ind. 
460;  Furry  v.  O'Connor  (Ind.  App., 
1891),  28  N.  E.  Rep.  103;  Carnahan  v. 
Chenoweth,  i  Ind.  App.  178;  Lehman 
V.  Scott,  113  Ind.  76;  Ke-tuc-e-mun- 
guah  V.  McClure,  122  Ind.  541;  Cas- 
tetter  v.  State,  112  Ind.  445;  Langs- 
dale  V.  Woolen,  120  Ind.  16;  Mc- 
Aninch  v.  Hamilton,  i  Ind.  App.  429. 

Iowa. — Van  Horn  v.  Overman,  75 
Iowa  421;  Maish  v.  Crangle,  80  Iowa 
650;  Hainer  v.  Iowa  Legion  of  Honor, 
78  Iowa  246;  Cook  V.  Chicago,  etc.,  R. 
Co.,  81  Iowa  551. 

Kansas. — Missouri  Pac.  R.  Co.  v. 
Merrill,  40  Kan.  404. 

Kentucky. — Carr  v.  Watkins  (Ky., 
1888),  9  S.  W.  Rep.  218. 

Massachusetts.  —  May  v.  Whittier 
Mach.  Co.,  154  Mass.  29. 

Michigan. — Hoffman  v.  Churchill,  74 
Mich.  235;  Smith  v.  Pinney,  86  Mich. 
484;  People  V.  Schultz,  85  Mich.  114. 


Mississippi. — Houston  v.  Smythe,  66 
Miss.  118. 

Missouri. — Horton  v.  Kansas  City, 
etc.,  R.  Co.,  26  Mo.  App.  349;  Craw- 
ford V.  Spencer,  36  Mo.  App.  78;  Cres- 
cent Mfg.  Co.  V.  N.  O.  Nelson  Mfg. 
Co.,  100  Mo.  325. 

A^ebraska. — Lancaster  County  Bank 
V.  Gregory,  24  Neb.  656. 

North  Carolina. — Talbert  v.  Becton, 
III  N.  Car.  543;  Griffin  v.  Asheville 
Light  Co.,  Ill  N.  Car.  434;  Knowles 
V.  Norfolk,  etc.,  R.  Co.,  102  N.  Car.  59. 

North  Dakota. — State  v.  Hasledahl, 
3  N.  Dak.  36. 

Pennsylvania. — Lucas  Coal  Co.  v. 
Delaware,  etc..  Canal  Co.,  148  Pa.  St. 
227;  Radcliflfe  v.  Herbst,  135  Pa.  St, 
568;  Horner  v.  Marietta,  135  Pa.  St. 
418;  Com.  V.  Buccieri,  153  Pa.  St.  535. 

South  Carolina. — McConnell  v.  Ken- 
nedy, 29  S.  Car.  180. 

Texas. — Holloway  v.  Mcllhenny,  77 
Tex.  657;  Rains  v.  Wheeler,  76  Tex. 
390;  Minchen  v.  State  (Tex.  Crim. 
App.,  1892),  20  S.  W.  Rep.  712;  Hunni- 
cutt  V.  State,  75  Tex.  233;  Lewis  v. 
Merchant  (Tex.  App.,  1890),  16  S.  W. 
Rep.  538  ;  Shirley  v.  Waco  Tap  R. 
Co.  (Tex.,  1889),  10  S.  W.  Rep.  543; 
Richie  v.  Levy,  69  Tex.  133. 

Virginia. — Grayson  v.  Buchanan,  88 
Va.  251. 

Washington. — Pettygrove  v.  Roths- 
child, 2  Wash.  6;  Penter  v.  Staight,  i 
Wash.  365;  Fife  v.  Olson,  5  Wash. 
789;  Ankeny  v.  Clark,  i  Wash.  549; 
McLeod  V.  Ellis,  2  Wash.  117. 

West  Virginia. — Hood  v.  Bloch,  29 
W.  Va.  244;  Flint  v.  Gilpin,  29  W.  Va. 
740;  Moundsville  v.  Velton,  35  W.  Va. 
217. 

Wisconsin. — Shenners  v.  West  Side 
St.  R.  Co.,  74  Wis.  447, 

Sammons. — So  appearance  of  a  party 
waives  any  defect  in  the  original  proc- 
ess or  its  service.  Mix  v.  People, 
106  111.  425;  Beal  V.  Harrington,  116 
111.  113;  Leslie  v.  Fischer,  62  111.  118; 
McManus  v.  McDonough,  107  111.  100; 
Baldwin  v.  Murphy,  82  111.  489;  Lord 
V.  Hendrie,  etc.,  Mfg.  Co.,  13  Colo. 
393;  Union  Pac.  R.  Co.  v.  DeBusk,  12 
Colo.  294 ;  Hayworth  v.  Rogan,  77 
Tex.  362;  Schmitt  v.  Drouet,  42  La. 
Ann.  716;  Benson  v.  Carrier,  28  S. 
Car.  119;  Guarantee  Trust,  etc.,  Co. 
V.  Buddington,  23  Fla.  514;  Bates  v. 
Scott,  26  Mo.  App.  428.  See  article 
Appearances. 


543 


Beversible  Error. 


APPEALS. 


Error  in  Pleadings. 


material  fact  essential  to  a  valid  cause  of  action  judgment  will  be 
reversed,  although  no  question  is  made  below  ;*  other  defects  not 
materially  prejudicial  to  the  appellants  are  generally  deemed 
cured  by  verdict.* 


Proceeding  to  Trial. — Where  there  is 
express  agreement  to  proceed  to  trial 
on  the  pleadings  as  they  are  without 
further  addition,  all  objections  are 
waived.  Farmers'  L.  &  T.  Co.  v. 
Canada,  etc.,  R.  Co.,  127  Ind.  250. 

Discontinuance. — Where  a  plaintiff, 
after  the  court  has  erroneously  ruled 
that  there  is  a  misjoinder  of  causes  of 
action,  acquiesced  in  the  ruling  and 
discontinued  as  to  one  cause  of  action, 
he  will  be  deemed  to  have  waived  the 
error.     Hogsett  v.  Ellis,  17  Mich.  351. 

Order  Framing  Issues.  —  Where  an 
order  to  frame  issues  for  the  jury  is 
erroneous  because  there  is  only  a 
question  of  law  to  be  tried,  neverthe- 
less the  court  will  not  reverse  where 
the  decision  is  right  upon  the  merits. 
Scranton  School  Dist.  v.  Simpson,  133 
Pa.  St.  202. 

Election  of  Causes. — Where  the  court 
should  have  compelled  the  plaintiff,  on 
motion,  to  elect  between  two  causes  of 
action,  and  refused,  but  confined  him  to 
proof  of  one  cause  only,  it  is  harmless 
error.  Pinnell  v.  St.  Louis,  etc.,  R. 
Co.,  49  Mo.  App.  170. 

Reference  to  Exhibit. — Reference  in 
a  complaint  to  an  exhibit  cannot  be 
made  to  supply  a  defect  in  failing  to 
allege  a  material  averment  therein. 
Armstrong  v.  Farmers'  Nat.  Bank, 
130  Ind.  508;  Wilson  v.  Vance,  55  Ind. 
584;  Knight  V.  Flatrock,  etc..  Turn- 
pike Co.,  45  Ind.  134;  Pollard  v.  Bow- 
en,  57  Ind.  232. 

1.  Warsaw  v.  Dunlap,  112  Ind.  579; 
Taylor  v.  Johnson,  113  Ind.  164;  Du 
Souchet  V.  Dutcher,  113  Ind.  249; 
Knight  V.  Knight,  6  Ind.  App.  268; 
Myers  v.  Cohn  (C.  PI.),  23  N.  Y.  Supp. 
9q6;  Momeyer  v.  New  Jersey  Sheep, 
etc.,  Co.  (Supreme  Ct.),  20  N.  Y.  Supp. 
814;  Rowland  v.  Sprauls  (Supreme 
Ct.),  21  N.  Y.  Supp.  895;  Santa  Monica 
First  Nat.  Bank  v.  Kowalsky  (Cal., 
1893),  31  Pac.  Rep.  I133;  McMahon  v. 
Rooney,  93  Mich.  390. 

Unless  the  answer  sets  forth  the 
complementary  facts.  Schenck  v. 
Hartford  F.  Ins.  Co.,  71  Cal.  28. 

2.  Brygger  v.  Schweitzer,  5  Wash. 
564;  Bell  V.  Waudby,  4  Wash.  743; 
Dearborn  Foundry  Co.  v.  Augustine, 
5  Wash.  67;  Western   Union  Tel.   Co. 


V.  Carter  (Tex.  Civ.  App.,  1893),  21  S. 
W.  Rep.  688;  Western  Union  Tel.  Co. 
V.  Evans,  i  Tex.  Civ.  App.  297;  Looney 
V.  Linney  (Tex.  Civ.  App.,  1892),  21 
S.  W.  Rep.  409;  Bass  v.  Roanoke 
Nav.,  etc.,  Co.,  iii  N.  Car.  439;  Bates 
V.  Babcock,  95  Cal.  479;  Johnson  v. 
Burnside  (S.  Dak.,  1892),  52  N.  W. 
Rep.  1057;  Thompson  v.  Vrooman  (Su- 
preme Ct.),  21  N.  Y.  Supp.  179. 

Kotion  for  Dismissal. — Error  in  deny- 
ing a  motion  made  for  dismissal  of 
the  complaint  is  not  available  where 
the  error  or  defect  is  cured  by  subse- 
quent introduction  of  evidence  by  the 
defendant.  Myers  v.  Cohn  (C.  PI.), 
23  N.  Y.  Supp.  996;  Schenectady,  etc.. 
Plank  Road  Co.  v.  Thatcher,  11  N.  Y. 
112;  Tiffany  v.  St.  John,  65  N.  Y.  314; 
Painton  v.  Northern  Cent.  R.  Co.,  83 
N.  Y.  7. 

Defendant's  Pleading  —  Rejection  of 
Plea. — The  rejection  of  a  proper  plea 
offered  by  defendant  will  be  presumed 
on  appeal  to  have  prejudiced  him  un- 
less the  contrary  is  clearly  shown. 
Flint  V.  Gilpin,  29  W.  Va.  740. 

Estoppel. — Where  a  plea  of  estoppel 
is  treated  as  sufficient  on  the  trial, 
it  cannot  be  questioned  on  appeal. 
Hughes  V.  Wheeler,  76  Cal.  230. 

Application  to  File  Answer. — Where 
the  court  refused  the  application  of  de- 
fendant for  permission  to  file  an  affirm- 
ative answer  after  the  issues  were 
closed — held,  harmless  error  where  the 
evidence  contained  in  the  record  and 
the  special  verdict  show  that  the 
matter  proposed  to  be  set  forth  in  the 
affirmative  answer  were  actually  given 
in  evidence  and  embraced  in  the  ver- 
dict. Lake  Erie,  etc.,  R.  Co.  v.  Mugg, 
132  Ind.  168. 

Plea  in  Abatement. — Where  a  plea  in 
abatement  to  a  writ,  served  on  the 
treasurer  of  a  company  instead  of  the 
president  not  found|in  the  county,  sets 
up  that  the  president  resided  in  the 
county  and  was  not  absent  therefrom 
— held,  that  although  it  was  error  to 
strike  the  plea  from  the  file,  as  it 
tendered  an  issue  of  fact,  neverthe- 
less the  issue  was  immaterial,  as 
the  real  question  was  whether  he 
could  be  found  in  the  county,  and 
hence  the  error  was  harmless.     Chi- 
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Affecting  One  Count. — So  an  error  affecting  one  count  of  a  com- 
plaint will  not  warrant  reversal  of  the  judgment  or  verdict  where 
there  is  a  remaining  count  sufficient  to  support  it.*  The  same 
rule  holds  as  to  indictments.* 

c.  Amendments. — An  error  in  granting  or  denying  an  applica- 
tion for  leave  to  amend  pleadings  which  could  not  have  affected 
the  result  of  the  trial,*  or  in  granting  or  denying  a  motion  to  strike 


cago  Sectional  Electric  Underground 
Co.  V.  Congdon  Brake  Shoe  Mfg.  Co., 
Ill  111.  309. 

Judgment  Ignoring  Pleas. — A  judg- 
ment by  default  ignoring  pleas  not  re- 
quired to  be  verified  by  affidavit,  fol- 
lowed by  a  writ  of  inquiry,  where  one 
is  necessary  and  proper,  will  not  be 
reversed  as  error,  for  the  irregularity 
is  one  which  could  work  no  injury  to 
the  defendant.  Home  Protection  v. 
Caldwell,  85  Ala.  610;  McCoy  v.  Har- 
rell,  40  Ala.  232;  Dougherty  v.  Col- 
quitt, 2  Ala.  337. 

1.  Huffer  V.  Miller,  74  Md.  454. 
Error  Cored  by  Statute. — Defects    in 

pleading   which    might   be    amended 
will  be   deemed  amended  on  appeal,* 
under  Code  of  Indiana.     Watt  v.  Pitt- 
man,  125  Ind.  168. 

So  where  a  judgment  sustained  by 
proof  is  rendered  on  a  count  of  a  com- 
plaint ex  contracto,  error  in  overruling 
another  count  ex  delicto  is  harmless  un- 
der Rev.  Stat.  Ind.  1886,  §  341,  ex- 
pressly providing  that  no  case  shall 
be  reversed  for  improperly  overruling 
or  sustaining  a  demurrer  for  this 
cause.  Furry  z/.  O'Connor  (Ind.  App., 
1891),  28  N.  E.  Rep.  103. 

Error  Affecting  Immaterial  Paragraph. 
— Error  in  instructions  and  rulings  of 
the  trial  court  affecting  a  paragraph  of 
complaint  is  unavailing  on  appeal 
where  it  is  clear  that  the  verdict  is 
wholly  based  on  an  entirely  different 
one.  Knight  v.  Knight  (Ind.  App., 
1892),  30  N.  E.  Rep.  421;  Wallace  v. 
Long,  105  Ind.  522. 

2.  Stephens  v.  State,  53  N.  J.  L.  245. 

3.  Alabama. — Masterson  v.  Master- 
son,  32  Ala.  437;  Boykin  v.  Persons,  95 
Ala.  626;  Golden  v.  Conner,  89  Ala. 
598;  Salm  V.  State,  89  Ala.  56. 

California. — Southern  Pac.  R.  Co.  v. 
Purcell,  77  Cal.  69;  Cain  v.  Cody(Cal., 
1892),  29  Pac.  Rep.  778;  Jackson  v. 
Jackson,  94  Cal.  446;  Green  v.  Clifford, 
94  Cal.  49;  Gillespie  v.  Wright,  93  Cal. 
169;  Carter  v.  Paige  (Cal.,  1889),  20 
Pac.  Rep.  729. 

Colorado. — Gwynnw.  Butler,  17  Colo. 


114;  Boettcher  v.  Colorado  Nat.  Bank, 
15  Colo.  16. 

Georgia. — Hadden  v.  Larned,  87  Ga. 
634;  McKamy  v.  Cooper,  8r  Ga.  679. 

Indiana. — Heaston  v.  Cincinnati, 
etc.,  R.  Co.,  16  Ind.  275;  New  Albany 
V.  McCulloch,  127  Ind.  500;  Chicago, 
etc.,  R.  Co.  V.  Hunter,  128  Ind.  213; 
Chaplin  v.  Sullivan,  128  Ind.  50;  Lewis 
V.  Godman,  129  Ind.  359;  McCray  v. 
Humes,  116  Ind.  103. 

Iowa. — Bangs  v.  Berg,  82  Iowa  350; 
Crismon  v.  Deck,  84  Iowa  344. 

Kansas. — Great  Spirit  Springs  Co. 
V.  Chicago  Lumber  Co.,  47  Kan.  672; 
Leroy,  etc.,  R.  Co.  v.  Small,  46  Kan. 
300. 

Kentucky. — Dunn  v.  Dunn,  i  J.  J. 
Marsh.  (Ky.)  585;  Stone  v.  Mattingly 
(Ky.,  1892),  19  S.  W.  Rep.  402. 

Maryland. — Forrestell  v.  Wood  (Md., 
1891),  23  Atl.  Rep.  133. 

Minnesota. — Rau  v.  Minnesota  Val- 
ley R.  Co.,  13  Minn.  442. 

Missouri. — South  Joplin  Land  Co.  v. 
Case,  104  Mo.  572. 

Nebraska. — Union  Pac.  R.  Co.  v. 
Broderick,  30  Neb.  735. 

New  York. — Nicholas  v.  Scranton 
Steel  Co.  (Supreme  Ct.),  18  N.  Y. 
Supp.  623;  Dexter  v.  Ivins,  133  N.  Y. 
551;  National  Steamship  Co.  v.  Shea- 
han,  122  N.  Y.  461;  Dexter  v.  Ivins 
(Supreme  Ct.),  15  N.  Y.  Supp.  495. 

Pennsylvania. — Battles  v.  Sliney, 
126  Pa.  St.  460. 

Texas. — Boren  v.  Billington,  82  Tex. 
137;  Petty  V.  Lang  (Tex.,  1891),  16  S. 
W.  Rep.  999;  Radam  v.  Capital  Mi- 
crobe Destroyer  Co.  (Tex.,  1891),  16 
S.  W.  Rep.  990;  New  York,  etc.,  R. 
Co.  V.  Gallaher,  79  Tex.  685;  Richie 
V.  Levy,  69  Tex.  133. 

Utah. — Walton  v.  Jones,  7  Utah  462. 

Washington. — Lee  v.  Lee,  3  Wash. 
236;  Chilberg  v.  Jones,  3  Wash.  530. 

Wisconsin.  —  Bridgeport  Bank  v. 
Randall,  15  Wis.  541. 

See  also  article  Amendments,  Vol. 
L,  p.  533- 

Leave  to  Amend.  —  Where  leave  to 
amend  is  improperly  granted  by  the 
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out  a  pleading,*  or  where  the  motion  affects  only  immaterial 
matter  or  surplusage,*  or  where  evidence  admissible  under  the 
portion  of  a  pleading  stricken  out  is  equally  admissible  under  the 
portion  remaining,^  is  harmless.  An  error  in  over  ruling  a  motion 
to  make  a  pleading  more  specific  is  waived  by  answering  over.'* 
But  an  exception  to  an  order  striking  out  an  aflfirmative  defense 
is  not  waived  by  filing  a  substituted  answer.*  See  article  EX- 
CEPTIONS AND  Objections. 

d.  Rulings  ON  Demurrers — sustaining  Demurrer. — Error  in  sus- 
taining a  demurrer  to  a  portion  of  a  pleading  is  immaterial  where 
evidence  of  the  facts  alleged  therein  is  admissible  under  some 
other  portion  thereof,®  as  where  a  demurrer  is  erroneously  sus- 
tained  to  part   of  an    answer ;''    or  to    a  paragraph  of   a   com- 


court,  but  no  amendment  is  actually 
made,  the  error  is  harmless.  Golden 
V.  Conner,  89  Ala.  598. 

1.  Listman  z'.  Hickey  (Supreme  Ct.), 
19  N.  Y.  Supp.  880;  Stegman  v.  Hol- 
lingsworth  (Supreme  Ct.),  16  N.  Y. 
Supp.  820;  Mason  v.  Roll,  130  Ind. 
260;  Crawford  v.  Anderson,  129  Ind. 
117;  Johnson  v.  Brown,  130  Ind.  534; 
Holland  v.  Holland,  131  Ind.  196; 
Brickley  v.  Edwards,  131  Ind.  3;  Ken- 
dallville  First  Nat.  Bank  v.  Stanley,  4 
Ind.  App.  213;  Atlantic  Glass  Co.  v. 
Noizet,  88  Ga.  43;  Knox  County  Mut. 
Ins.  Co.  V.  Bowersox,  6  Ohio  Cir.  Ct. 
Rep.  275;  Middleton  Furniture  Mfg. 
Co.  V.  Philadelphia,  etc.,  R.  Co.,  145 
Pa.  St.  187;  Lee  v.  Lee,  3  Wash.  236. 

2.  Riggenbery  z/.  Hartman,  124  Ind. 
186;  Gill  V.  State,  72  Ind.  266;  Holland 
•V.  Holland,  131  Ind.  196;  Sprague  v. 
Pritchard,  108  Ind.  491;  Toledo  Sav. 
Bank  z/.  Rathmann,  78  Iowa  288;  Ne- 
maha County  V.  Frank,  120  U.  S.  41. 

3.  Colglazier  !?.  Colglazier,  117  Ind. 
460,  Day  V.  Case,  78  Ga.  58. 

4.  Randolf  v.  Bloomfield,  77  Iowa 
50. 

5.  Schulte  V.  Littlejohn,  2  Wash. 
129. 

6.  Alabama. — Fail  v.  McArthur,  31 
Ala.  26;  Stedham  v.  Stedham,  32  Ala. 


Illinois. — Parkes  v.  Holmes,  22  111. 
522. 

Indiana. — Mason  v.  Mason,  102  Ind. 
38;  Wilson  V.  Root,  43  Ind.  486;  Fuller 
V.  Wright,  59  Ind.  333;  Dickerson  v. 
Turner,  15  Ind.  4;  Snyder  v.  White, 
15  Ind.  loi;  Hope  v.  Collins,  17 
Ind.  298  ;  Bondurant  v.  Bladen, 
19  Ind.  160;  Bartholomew  County 
V.  Jameson,  86  Ind.  154;  Epperson 
V.  Hostetter,  95  Ind.  583;  Luntz  v. 
Greve,  102  Ind.  173;  Landwerlen  v. 
Wheeler,  106  Ind.  523;  Hargrove  v. 
John,  120  Ind.  285;  Colchen  v.  Ninde, 
120  Ind.  88;  Huntington  v.  Hawley, 
120  Ind.  502;  Carr  v.  Hays,  no  Ind. 
408;  Miller  v.  Hardy,  131  Ind.  13. 

Iowa. — Watson  Coal,  etc.,  Co.  v. 
James,  72  Iowa  184. 

Texas. — Jefferson  Nat.  Bank  v. 
Texas  Investment  Co.,  74  Tex.  421. 

7.  Alabama. — Kansas  City, etc. ,R. Co. 
V.  Higdon,  94  Ala.  286;  Sims  v.  Hertz- 
field  (Ala.,  1891),  10  So.  Rep.  227; 
Rosenberg  v.  H.  B.  Claflin  Co.,  95 
Ala.  249;  Manning  v.  Maroney,  87 
Ala.  563;  Maness  v.  Henry,  96  Ala. 
454;  Richmond,  etc.,  R.  Co.  v.  His- 
song,  97  Ala.  187;  Kannady  v.  Lam- 
bert, 37  Ala.  57;  Pollak  v.  Brush 
Electric  Assoc.  (Dist.  of  Alabama), 
128    U.    S.    447;    Moses   V.    Lawrence 


525;  Rodgers  v.  Brazeale,  34  Ala.  512;     County   Bank  (Dist.  of  Alabama),  149 
Goggins   V.   Smith,  35  Ala.  683:  Kan-     U.  S.  298. 


nady  v.  Lambert,  37  Ala.  57;  Man- 
ning V.  Maroney,  87  Ala.  563;  Capital 
City  Water  Co.  v.  National  Meter 
Co.,  89  Ala.  401. 

Arkansas. — Anderson  v.  Dunn,  19 
Ark.  650;  Prewett  v.  Vaughn,  21 
Ark.  417;  Spencer  v.  McDonald,  22 
Ark.  466;  Norris  v.  State,  22  Ark. 
524;  GuUedge  v.  Howard,  23   Ark.  61. 

Connecticut.  —  Coupland  v.  Housa- 
tonic  R.  Co.,  6i  Conn.  531. 


Florida. — Sammis  v.  Wightm'an,  31 
Fla.  10. 

Illinois. — Walsh  v.  Walsh,  114  111. 
655;  Wineman  v.  Oberne,  40  111.  App. 
269. 

Indiana. — Ralston  v.  Moore,  105 
Ind.  243;  Becknell  v.  Becknell,  no 
Ind.  42;  Crow  v.  Carver,  133  Ind.  260; 
Fisher  v.  Bush,  133  Ind.  315. 

Virginia. — Virginia  F. ,  etc.,  Ins. 
Co.  V.  Buck,  88  Va.  517. 
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plaint  ;*  or  where  the  whole  case  was  fully  developed  by  evidence, 
and  no  other  result  than  that  reached  would  have  been  justi- 
fied.* An  error  in  sustaining  a  defective  demurrer  to  an  in- 
sufficient answer  is  immaterial.* 

Overruling  Demurrers.— Error  in  overruling  a  demurrer  to  a  portion 
of  pleading  is  harmless  where  no  evidence  is  introduced  under 
its  allegations  ;*  or  where  the  same  evidence  might  have  been 


So  in  sustaining  a  demurrer  to 
pleadings  where  another  plea  of  the 
same  fact  exists.  Sammis  v.  Wight- 
man,  31  Fla.  12. 

Sustaining  Demurrer  to  Special  Flea. — 
'  In  an  action  for  negligence  against  a 
railroad  company  for  loss  of  a  passen- 
ger's dog,  for  which  no  fare  had  been 
paid,  the  company  pleaded  a  general 
denial  and  three  special  pleas,  each 
setting  up  a  rule  of  the  company  de- 
fining terms  on  which  such  animals 
would  be  carried.  Held,  that  the  sus- 
taining of  the  demurrer  to  such  spe- 
cial pleas  was  harmless  error,  as  the 
defendant  might  introduce  the  same 
evidence  under  the  general  denial. 
Kansas  City,  etc.,  R.  Co.  v.  Higdon, 
Q4  Ala.  2S6;  Mitcham  v.  Moore,  73 
Ala.  542;  Rice  v.  Dreannen,  75  Ala. 
335;  Louisville,  etc.,  R.  Co.  v.  Davis, 
91  Ala.  487. 

Presumption. — The  general  rule  is 
that  when  a  demurrer  is  improperly 
sustained  to  a  pleading  the  presump- 
tion of  injury  arises  and  will  effect 
a  reversal,  unless  it  appears  by  the 
record  that  injury  did  not  result  to  the 
party  against  whom  the  ruling  was 
committed,  Owings  v.  Binford,  80  Ala. 
421;  holding,  however,  that  when  it 
affirmatively  appears  that  the  defend- 
ant has  had  under  the  general  issue 
all  the  benefits  he  could  have  had 
under  the  special  pleas  to  which  the 
demurrer  was  sustained,  the  error  was 
not  a  cause  for  reversal,  the  record  re- 
butting presumption  of  prejudice. 

1.  Vermillion  County  z'.  Chipps,  131 
Ind.  56;  McFadden  v.  Schroeder,  4 
Ind.  App.  305;  Miller  v.  Hardy,  131 
Ind.  13;  Ratliff  z/.  Stretch,  117  Ind.  526; 
O'Donahue  v.  Creager,  117  Ind.  372; 
Reid  z/.  Johnson,  132  Ind. 416;  McCreary 
V.  Jones,  96  Ala.  592;  Bromley  v.  Bir- 
mingham Mineral  R.  Co.,  95  Ala.  397; 
Espalla  V.  Wilson,  86  Ala.  487;  Con- 
solidated Nat.  Bank  v.  Pacific  Coast 
Steamship  Co.,  95  Cal.  i;  Pollak  v. 
Brush  Electric  Assoc,  128  U.  S.  447; 
Hood  V.  Bloch,  29  W.  Va.  244;  Sohn  v. 
Jervis,  loi  Ind.  578  ;  Leary  v.  Moran, 


106  Ind.  560;  Hays  v.  Hedges,  79 
Ind.  288. 

So  where  different  counts  in  an  an- 
swer plead  the  same  facts  in  different 
language  a  ruling  sustaining  a  de- 
murrer to  one  count  is  error,  but  not 
reversible.  Watson  Coal,  etc.,  Co.  z'. 
James,  72  Iowa  184. 

Subsequent  Withdrawal. — "  As  it  was 
not  available  error  to  sustain  a  demur- 
rer to  the  reply  at  the  time  of  the  rul- 
ing, we  do  not  think  the  appellant 
could  make  it  available  by  withdraw- 
ing the  general  denial  on  a  subsequent 
day."  Cincinnati,  etc.,  R.  Co.  v. 
Smith,  127  Ind.  461;  Kidwell  z*.  Kid- 
well,  84  Ind.  224. 

2.  Houston  z/.  Smythe,  66  Miss.  118; 
Campbell  v.  Lunsford,  83  Ala.  512; 
Butt  V.  Butt,  118  Ind.  31. 

Error  in  sustaining  a  demurrer  to 
a  cross-complaint  is  non-prejudicial 
where  the  finding  of  facts  negatives 
the  facts  alleged  therein.  Wendlandt 
V.  Cavanaugh,  85  Wis.  256. 

3.  Foster  v.  Dailey,  3  Ind.  App.  530. 
Answer    to    Insufficient    Complaint. — 

But  it  is  prejudicial  to  sustain  a  de- 
murrer to  an  answer  to  an  insufficient 
complaint.  Indiana  Live  Stock  Ins. 
Co.  V.  Bogeman,  4  Ind.  App.  237. 

Demurrer  Carried  Back  to  Replication. — 
Error  in  carrying  the  demurrer  to  a 
replication  back  to  the  plea  is  harm- 
less where  appellants  have  stood  by 
their  demurrer  to  the  replication  and 
the  replication  is  good.  Poor  v.  Peo- 
ple, 142  111.  309. 

Failure  to  Dismiss. — Where  in  an  ac- 
tion against  defendant  railroad  com- 
pany directors  were  misjoined,  a  de- 
cree sustaining  a  demurrer  of  the  rail- 
road company,  but  failing  to  dismiss 
the  bill,  was  reversible  error  where  it 
appeared  that  no  possible  aspect  of  the 
case  made  by  the  bill  could  prove  in- 
jurious to  defendant,  the  answers  of 
the  misjoined  directors  not  being  evi- 
dence against  the  railroad  company. 
Norwood  z*.  Memphis,  etc.,  R.  Co.,  72 
Ala.  563. 

4.  Rinehart   v.    Niles,  3  Ind.  App. 
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admitted  under  another  pleading  not  demurred  to  ;*  or  to  one 
paragraph  of  a  complaint  where  the  judgment,  verdict,  or  finding 
rests  on  another  sufficient  to  support  it.*  But  it  is  reversible 
error  where  a  general  verdict  is  rendered  on  a  complaint  embrac- 
ing a  good  and  a  bad  count  after  a  demurrer  to  the  latter  has  been 
overruled,  if  the  verdict  does  not  specify  upon  which  count  it  is 
based.*  Overruling  a  demurrer  to  an  answer  is  harmless  error 
where  the  plaintifT  fails  to  prove  his  cause  of  action.* 

Error  Cured. — Error  in  an  order  overruling  a  demurrer  to  evidence 
made  at  the  close  of  plaintiff's  evidence  will  not  be  considered  on 
appeal  when  defendant  thereafter  introduces  evidence,'  nor  where 
after  a  demurrer  to  a  pleading  is  sustained  a  party  amends  so  as 
to  have  the  benefit  of  all  allegations  in  the  pleading  rejected,®  or 

Union  Cent.  Ins.  Co.  v.  Huyck,  5  Ind. 
App.  474;  Morrison  v.  Kendall  (Ind. 
App.,  1893),  33  N.  E.  Rep.  37o;Slatorz'. 
Trostel  (Tex.  Civ.  App.,  1892),  21  S. 
W.  Rep.  285;  People  v.  Ricker,  142  111. 
650. 

3.  Herschman  v.  Pascal,  4  Ind. 
App.  330;  Ryan  v.  Hurley,  119  Ind. 
115;  Rinehart  v.   Niles,   3  Ind.    App. 

553- 

Where  a  paragraph  may  be  elimi- 
nated from  a  complaint  and  the  judg- 
ment still  stand  on  other  paragraphs, 
and  the  record  shows  the  verdict  not 
to  be  based  on  the  bad  paragraph,  the 
judgment  will  not  be  reviewed,  al- 
though the  court  erred  in  overruling 
a  demurrer  to  the  bad  paragraph. 
Ohio,  etc.,  R.  Co.  v.  Collarn,  73  Ind. 
261. 

Judgment  Besting  on  Bad  Paragraph. — 
Where  a  demurrer  has  been  overruled 
to  a  bad  paragraph  of  a  complaint 
upon  which  the  judgment  partly 
rests,  the  error  is  prejudicial.  Carrz/. 
Hays,  no  Ind.  416;  Evansville,  etc.. 
Steam  Packet  Co.  z/.  Wildman,  63  Ind. 
370;  Logansport  v.  La  Rose,  99  Ind. 
117;  Pennsylvania  Co.  v.  Holderman, 
69  Ind.  18;  Ethel  v.  Batchelder,  90 
Ind.  520. 

Judgment  Ignoring  Facts. — Where  a 
judgment  is  rendered  for  a  plaintiff  ig- 
noring facts  alleged  in  certain  para- 
graphs of  a  complaint,  error  in  over- 
ruling a  demurrer  thereto  is  harmless. 
Irey  v.  Mater  (Ind.,  1892),  31  N.  E. 
Rep.  69;  Martin  v.  Cauble,  72  Ind.  67; 
State  V.  Vogel,  117  Ind.  188;  Miller  z*. 
Hardy,  131  Ind.  13. 

4.  Koenigheim  v.  Miles,  67  Tex.  113. 
6.   Bowen  v.   Chicago,  etc.,   R.  Co., 

95  Mo.  268;  Guenther  v.  St.  Louis, 
etc.,  R.  Co.,  95  Mc.  286. 

6.   Kitchen  v.  Londenback,  25  Ohio 


553;  Ogden  V.  Kelsey,  4  Ind.  App.  299; 
Peeler  v.  Lathrop,  48  Fed.  Rep.  7S0; 
Laddz'.  Smith  (Ala.,  1892),  10  So.  Rep. 
836. 

1.  An  error  in  overruling  demurrer 
to  certain  paragraphs  of  a  reply  ap- 
plicable to  some  of  joint  defendants  is 
harmless  where  the  court  finds  the 
liability  of  all  the  defendants  upon 
proof  admissible  independently  there- 
of.    Rinehart   v.    Niles,   3   Ind.   App. 

553- 

Cross-complaint. — So  the  overruling 
of  a  demurrer  to  a  cross-complaint, 
making  no  issue  not  made  by  the  orig- 
inal pleading,  does  not  prejudice  the 
demurrant.  Millan  v.  Hood  (Cal. , 
1892),  30  Pac.  Rep.  1 107. 

Answer. — An  error  in  overruling  a 
demurrer  to  a  bad  paragraph  of  an 
answer  is  not  harmless,  although  there 
are  other  and  good  paragraphs,  since 
it  prejudices  the  plaintiff  to  hold  an 
answer  to  be  a  bar  to  his  cause 
of  action  which  does  not  contain 
facts  constituting  a  defense.  Scott 
V.  Stetler,  128  Ind.  385,  citing  Messick 
V.  Midland  R.  Co.,  128  Ind.  81; 
Thompson  v.  Lowe,  in  Ind.  272;  Ep- 
person V.  Hostetter,  95  Ind.  583;  Mc- 
Comas  V.  Haas,  93  Ind.  276;  Abdil  v. 
Abdil,  33  Ind.  460;  Eve  v.  Louis, 
91  Ind.  457;  Sims  w.  Frankfort,  79  Ind. 
446;  Over  V.  Shannon,  75  Ind.  352; 
Kernodle  v.  Caldwell,  46  Ind.  153. 

Indictment.  —  A  general  verdict  of 
guilty  will  be  set  aside  where  a  sepa- 
rate demurrer  is  filed  to  each  count  of 
an  indictment  and  all  but  one  are 
improperly  overruled.  Avirett  v. 
State,  76  Md.  510. 

2.  Evansville,  etc.,  R.  Co.  v.  Mad- 
dux, 134  Ind.  571;  Hill  V.  Pollard,  132 
Ind.  588;  File  v.  Springel,  132  Ind.  312; 
Knight  V.    Knight,  6   Ind.  App.   268; 
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pleads  over  after  the  demurrer  is  sustained  or  overruled.* 

7.  Affecting  Evidence — a.  In  General. — Erroneous  rulings  af- 
fecting the  admission  or  rejection  of  evidence  are  not  available 
on  appeal  to  reverse  the  judgment,  although  proper  objections 
and  exceptions  were  taken  thereto,  where  the  record  clearly 
shows  that  they  could  not  have  prejudiced  the  appellant.* 


L.  J.  142.  See  article  Amendments, 
Vol.  I.,  p.  624. 

A  party  who  amends  his  answer 
after  a  demurrer  is  sustained  waives 
error  therein.  Martin  v.  Capital  Ins. 
Co.,  85  Iowa  643.  See  article  Amend- 
ments, Vol.  I.,  p.  625,  note. 

1.  Colorado. — Dingle  v.  Swain,  15 
Colo.  120;  Sylvester  v.  Craig,  18  Colo. 
44. 

Illinois. — School  Directors  v.  Kin- 
nel,  31  111.  App.  537;  Geary  v.  Bangs, 
138  111.  77;  Richardson  v.  O'Brien,  44 
111.  App.  243. 

Indiana. — Wabash,  etc.,  R.  Co.  v. 
Morgan,  132  Ind.  430;  Ball  v.  Ball, 
132  Ind.  156;  Evans  v.  Queen  Ins. 
Co.,  5  Ind.  App.  198. 

Iowa. — Seippel  v.  Blake,  80  Iowa 
142;  Stanbrough  v.  Daniels,  77  Iowa 
561;  Wing  V.  Red  Oak  Dist.  Tp.,  82 
Iowa  632. 

Kentucky. — Blackburn  v.  Blackburn 
(Ky.,  1889),  II  S.  W.  Rep.  712. 

Maryland. — State  v.  Banks  (Md., 
1892),  24  Atl.  Rep.  540. 

Alontana. —  Perkins  v.  Davis,  2 
Mont.  474;  Collier  v.  Ervin,  3  Mont. 
142;     Francisco   v.    Benepe,   6   Mont. 

243- 

Nebraska. — Buck  v.  Reed,  27  Neb. 
67;  Becker  v.  Simonds,  33  Neb.  680. 

Texas. — Bonner  v.  Glenn,   79  Tex. 

531- 

Utah. — Spanish  Fork  City  v.  Hop- 
per. 7  Utah  235. 

P'irginia. — Darracott  7/. Chesapeake, 
etc.,  R.  Co.,  83  Va.  288;  Harris  v. 
Norfolk,  etc..  R.  Co.,  88  Va.  560. 

Complaint.  —  As  by  answering  on 
overruling  a  demurrer  to  a  complaint. 
Spillane  v.  Missouri  Pac.  R.  Co.,  iii 
Mo.  555;  West  V.  McMullen,  112  Mo. 
405;  Esbach  v.  Chicago,  etc.,  R.  Co., 
86  Iowa  loi. 

Express  Keservation. — Unless  defend- 
ant expressly  reserve  his  objection  to 
the  overruling.  Bauserman  v.  Blunt, 
147  U.  S.  647. 

Filing  Reply. — Error  is  cured  by  filing 
a  reply  on  overruling  a  demurrer  to  the 
answer.  Schroeder  v.  Webster  (Iowa, 
1893).  55  N.  W.  Rep.  569. 


Subsequent  Amendment. — The  subse- 
quent amendment  of  a  pleading  so  as 
to  obviate  the  grounds  of  a  demurrer 
thereto  renders  harmless  any  error  in 
overruling  the  demurrer.  Adamson 
V.  Shaner,  3  Ind.  App.  448;  Travelers' 
Ins.  Co.  V.  Martin,  131  Ind.  155. 

Cured  by  Special  Finding. — An  error 
in  sustaining  a  demurrer  to  a  reply  is 
cured  where  a  special  finding  is  made, 
conclusions  of  law  based  thereon  and 
excepted  to,  containing  all  the  facts 
set  up  in  the  reply  demurred  to.  Miller 
V,  Hardy,  131  Ind.  13;  State  v.  Vogel, 
117  Ind.  188. 

2.  Alabama. — McDonald  7'.  Jacobs,  85 
Ala.  64;  Bozeman  v.  Bozeman,  83 
Ala.  416;  Holland  v.  Bergan,  89  Ala. 
622;  Robinson  v.  State,  84  Ala.  434; 
Western  R.  Co.  v.  Lazarus,  88  Ala. 
453;  Collins  V.  Jones,  83  Ala.  365; 
Falls  V.  U.  S.  Savings,  etc.,  Co.,  97 
Ala.  417. 

Arkansas.— Yort  z'.State,52  Ark.  180. 

California. —  People  v.  Collins,  75 
Cal.  411;  Menk  v.  Home  Ins.  Co.,  76 
Cal.  50;  Tivnen  v.  Monahan,  76  Cal. 
131;  Hanscom  v.  Drullard,  79  Cal. 
234;  Raynor  v.  Drew,  72  Cal.  307; 
Paulson  V.  Nunan,  72  Cal.  243;  People 
V.  Fitzpatrick,  80  Cal.  538;  Osment  v. 
McElrath,  68  Cal.  466;  People  v. 
Lemperle,  94  Cal.  45;  Cashman  ». 
Harrison,  90  Cal.  297;  Southern  Pac. 
R.  Co.  V.  Purcell,  77  Cal.  69;  West 
Coast  Lumber  Co.  v.  Newkirk,  80  Cal. 
275;  Silvarer  v.  Hansen,  77  Cal.  579; 
Goldman  v.  Bashore,  80  Cal.  146; 
People  V.  Levy,  71  Cal.  618;  Thomas 
V.  Jameson,  77  Cal.  91;  Hogan  v. 
Cowell,  73  Cal.  2n;  People  v.  Lee 
Chuch,  78  Cal.  317;  People  v.  Ward, 
77  Cal.  113;  Snodgrass  v.  Parks,  79 
Cal.  55. 

Colorado. — Markell  v.  Matthews,  3 
Colo.  App.  49;  Equator  Min.,  etc., 
Co.  V.  Guanella,  18  Colo.  548;  Buck- 
ingham z/.  Harris,  10  Colo.  455;  Cowles 
V.  Robinson,  ii  Colo.  587. 

Connecticut. —  Bennett    v.    Gibbons, 

55  Conn.  450;  Tyler  v.  Waddingham, 
58  Conn.  375;  Norwalk  v.  Blanchard, 

56  Conn.  461. 
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b.  Admission  of  Evidence— in  General. — It  is  readily  deduci- 
ble  from  the  principle  just  stated  that  the  admission  of  incom- 


Dakota. — Knapp  v.  Sioux  Falls  Nat. 
Bank,  5  Dakota  378;  Moline  Plow  Co. 
V.  Gilbert,  3  Dakota  239. 

District  of  Columbia.  —  U.  S.  v. 
Schneider  (D.   C).  21  Wash.  L.   Rep. 

45- 

Florida. — Tischler  v.  Apple,  30  Fla. 
132. 

Georgia. — Howard  v.  Glenn,  85  Ga. 
238;  Hunnicutt  v.  Georgia  Pac.  R. 
Co.,  85  Ga.  435;  Kennedy  v.  Davis,  82 
Ga.  210;  Central  R. ,  etc.,  Co.  v. 
Rouse,  77  Ga.  393:  Mitchell  v.  State, 
79  Ga.  730;  Ansley  v.  Hart,  77  Ga.  42; 
Favors  z'. Johnson,  79  Ga.  553;  Soloman 
V.  Creech,  82  Ga.   445;  Carr  v.   State, 

84  Ga.  250;  Verdery  v.  Savannah,  etc., 
R.  Co..  82  Ga.  675.' 

Illinois. — Petefish  v.  Watkins,  124 
111.  384;  Jackson  v.  People,  126  111. 
139;  Montag  V.  People,  141  111.  75; 
'Reid  V.  Foster,  37  111.  App.  76;  North 
V.  People,  139  111.  81;  Lamb  v.  John- 
son, 31  111.  App.  98;  Blanchard  v. 
Lake  Shore,  etc.,  R.  Co.,  126  111.  416; 
Schneider  v.  Manning,  121  111.  376; 
Chicago,  etc.,  R.  Co.  v.  Holland,  122 
111.  461;  Watt  V.  People,  126  111.  9; 
Farris  v.  People,  129  111.  521;  Gur- 
ney  v.  Brown,  27  111.  App.  640 ; 
Chicago,  etc.,  R.  Co.  v.  Duffin,  126 
111.  100;  Bush  V.  Stanley,  122  111. 
406. 

Indiana. — Drew  v.  State,  124  Ind.  9; 
Knight  V.  Knight,  6  Ind.  App.  268; 
Porter  v.  Waltz,  108  Ind.  40;  Cline  v. 
Lindsey,  no  Ind.  337;  Kentucky,  etc., 
Cement  Co.  v.  Cleveland,  4  Ind.  App. 
171;  Bell  V.  Ravey,  7  Ind.  App.  19; 
Adams  v.  Shaffer,  132  Ind.  331 ;  Spence 
V.  Owen  County,  117  Ind.  573;  Robin- 
son V.  Shanks,  118  Ind.  125. 

Iowa. — Moses  v.  Penquit,  72  Iowa 
611;  State  V.  McCahill,  72  Iowa  in; 
Van  Horn  v.  Overman,  75  Iowa  421; 
Blackmore  v.  Fairbanks,  79  Iowa  282; 
State  V.  Jordan,  87  Iowa  86;  Orcutt  v. 
Hanson,  70  Iowa  604;  States.  Brooks, 

85  Iowa  366;  Peck  v.  Hutchinson 
(Iowa,  1893),  55  N.  W  Rep.  511;  Bar- 
rett V.  Wheeler,  71  Iowa  662;  Kilbourn 
V.  Anderson,  77  Iowa  501;  Worden  v. 
Humeston,  etc.,  R.  Co.,  76  Iowa  310; 
Collins  V.  Valleau,  79  Iowa  626;  State 
V.  Hall,  79  Iowa  674;  Rappleye  v. 
Cook,  79  Iowa  564;  Rea  v.  Scully,  76 
Iowa  343;  Roger  v.  Winch,  76  Iowa 
546;  Dickens  v.  Des  Moines,  74  Iowa 
216;   State  V.   Pugsley,   75  Iowa  742; 


Seska  v.  Chicago,  etc.,  R.  Co.,  77 
Iowa,  137. 

Kansas. — Chellis  v.  Coble,  37  Kan. 
558;  Burlington,  etc.,  R.  Co.  v. 
Grimes,  38  Kan.  241 ;  Minx  v.  Mitchell, 
42  Kan.  688;  Rich  v.  Northwestern 
Cattle  Co.,  48  Kan.  197;  Chicago,  etc., 
R.  Co.  V.  Woodward,  47  Kan.  191; 
State  V.  Woodruff,  47  Kan.  151;  Mc- 
Garry  v.  Averill,  50  Kan.  362:  Kins- 
ley V.  Morse,  40  Kan.  577;  Missouri 
Pac.  R.  Co.  V.  Neiswanger,  41  Kan. 
621. 

Kentucky. — Andrews  v.  Hayden,  88 
Ky.  455;  Redman  v.  Stowers  (Ky., 
1889),  12  S.  W.  Rep.  290;  Clem  v. 
Com.  (Ky.,  1890),  13  S.  W.  Rep.  102; 
Allen  V.  Com.  (Ky.,  1889),  12  S.  W. 
Rep.  582;  Duncan  v.  Com.,  85  Ky., 
614;  Louisville,  etc.,  R.  Co.  v.  Mitch- 
ell, 87  Ky.  327. 

Maryland. — Blumhardt  v.  Rohr,  70 
Md.  328. 

Massachusetts. — Gilfillan  v.  Mawhin- 
ney,  149  Mass.  264;  Hinckley  v.  Som- 
erse,  145  Mass.  326;  Com.  v.  Oakes, 
151  Mass.  59;  Norwich,  etc.,  R.  Co.  z/. 
Worcester,  147  Mass.  518;  Patch  v. 
Boston,  146  Mass.  52;  Harrington  v. 
Harrington,  154 Mass.  517;  Merchants' 
Nat.  Bank  v.  Haverhill  Iron  Works 
(Mass.,  1893),  34  N.  E.  Rep.  93;  An- 
thony V.  Travis,  148  Mass.  53. 

Michigan. — Merkle  v.  Bennington 
Tp.,  68  Mich.  133;  Ashton  v.  Detroit 
City  R.  Co.,  78  Mich.  587;  Cooper  v. 
Lake  Shore,  etc.,  R.  Co.,  66  Mich.  261; 
Woolenslagel  v.  Runals,  76  Mich.  545; 
Badden  v.  Keeper,  91  Mich.  611; 
Brown  v.  Doren,  76  Mich.  482. 

Minnesota. — Dennis  v.  Knight,  39 
Minn.  149;  Eckman  v.  Brady  Tp. 
(Minn.,  1890),  45  N.  W.  Rep.  502;  Bar- 
rows V.  Fox,  39  Minn.  61;  Miller  v. 
Irish   Catholic,  etc.,  Assoc,  36  Minn. 

357- 

Mississippi. — Wood  v.  State,  64  Miss. 
761;  Bryant  v.  State,  65  Miss.  435. 

Missouri. — Owens  v.  Kansas  City, 
etc.,  R.  Co.,  95  Mo.  169;  O' Bryan  v. 
Allen,  95  Mo.  68;  Moffett  v.  Turner, 
23  Mo.  App.  194;  Siebert  v.  Supreme 
Council.  23  Mo.  App.  268;  Martin  v. 
Block,  24  Mo.  App.  60;  Dunn  v.  Hen- 
ley, 24  Mo.  App.  579;  Steinkamper  v. 
Manus,  26  Mo.  App.  51;  Blesse  v. 
Blackburn,  31  Mo.  App.  264;  Sloan  z/. 
Frye,  36  Mo.  App.  523;  Dawson  v. 
North  America  Accident  Ins.  Co.,  38 
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patent  evidence  by  the  trial  court  is  not  reviewable  error  on  appeal 
where  it  appears  that  the  verdict  or  finding  was  not  based  upon 

V.  Eller,  104  N.  Car.  853;  State  v. 
Parker,  106  N.  Car.  711;  Patterson  v. 
Wilson,  loi  N.  Car.  594;  State  v.  Shoe- 
maker, loi  N.  Car.  690;  Waggoner  v. 
Ball.  95  N.  Car.  323;  State  v.  Parks, 
log  N.  Car.  813;  Durham  Tobacco  Co. 
V.  McElwee  (N.  Car.,  1888),  5  S.  E. 
Rep.  907;  Glover  v.  Flowers,  loi  N. 
Car.  134;  Taylor  v.  Hodges,  105  N. 
Car.  344;  Tucker  v.  Wilkins,  105  N. 
Car.  272. 

Oregon. — State  v.  Kraft,  18  Oregon 
550;  Hodson  V.  Goodale,  22  Oregon 
68;  Krewson  v.  Purdom,  15  Oregon 
589;  State  V.  Foot  You,  24  Oregon  61. 

Pennsylvania.  —  Com.  z*.  Clark,  130 
Pa.  St.  641;  Nachtman  v.  Hammer, 
155  Pa.  St.  200;  Vulcanite  Paving  Co. 
V.  Ruch,  147  Pa.  St.  251;  Haupt  v. 
Haupt  (Pa.,  1888),  15  Atl.  Rep.  700; 
Hoar  V.  Leaman  (Pa.,  1888),  15  Atl. 
Rep.  716;  Roberts'  Appeal,  126  Pa.  Si. 
102;  Herster  v.    Herster,   122  Pa.  St. 

239- 

South  Carolina. — Johns  v.  Charlotte, 
etc.,  R.  Co..  39  S.  Car.  162;  Riggs  v. 
Wilson,  30  S.  Car.  172;  State  v.  Eze- 
kiel,  33  S.  Car.  115;  Frank  v.  Hum- 
phrej-s,  24  S.  Car.  326;  State  v.  Sum- 
mers, 36  S.  Car.  479;  McConnell  v. 
Kennedy,  29  S.  Car.  180. 

Tennessee. — Graham  v.  McReynolds, 
90  Tenn.  673;  Knoxville,  etc.,  R.  Co. 
V.  Beeler,  90  Tenn.  548. 

Texas. — Holding  v.  State,  23  Tex. 
App.  176;  Tucker  v.  Smith,  68  Tex. 
473  ;  International,  etc.,  R.  Co.  v. 
Moodv,  71  Tex.  614;  Beeks  v.  Odom, 
70  Te'x.  183;  Self  v.  State,  28  Tex. 
App.  398;  Testard  v.  State,  26  Tex. 
App.  260;  Missouri  Pac.  R.  Co.  v. 
Johnson,  72  Tex.  95;  Gulf,  etc.,  R.  Co. 
%'.  Rowland,  82  Tex.  166;  Giebel  v. 
Smith,  28  Tex.  App.  151;  Gulf,  etc., 
R.  Co.  V.  Smith,  74  Tex.  276;  Texas 
Land,  etc.,  Co.  v.  Block,  76  Tex.  85; 
Jackson  v.  State,  31  Tex.  Crim.  Rep. 
552;  McClelland  v.  Fallon,  74  Tex. 
236;  St.  Louis,  etc.,  R.  Co.  v.  Turner, 
I  Tex.  Civ.  App.  625;  Cassin  v.  La 
Salle  County,  i  Tex.  Civ.  App.  127; 
Douglass  V.  Duncan,  66  Tex.  122  ; 
Lambert  v.  Williams  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  108  ;  Haley  v. 
Manning  (Tex.  Civ.  App.,  1893).  21  S. 
W.  Rep.  711;  Lewis  v.  Simon,  72  Tex. 
470;  Howard  v.  Britton,  71  Tex.  286; 
Bennett  v.  Kiber,  76  Tex.  385;  Kim- 
marle  v,  Houston,  etc.,  R.  Co.,  76 Tex. 


Mo.  App.  355;  Gaty  v.  Sack,  19  Mo. 
App.  470;  Schlicker  v.  Gorden,  19  Mo, 
App.  479;  Durant  v.  Lexington  Coal 
Min.  Co.,  97  Mo.  62;  Smiley  v.  Cock- 
rell,  92  Mo.  105;  State  v.  Pagels,  92 
Mo.  300. 

Montatia. — Gillett  v.  Clark,  6  Mont. 
190. 

Nebraska.  —  Hamilton  v.  Ross,  23 
Neb.  630;  Burlington,  etc.,  R.  Co.  v. 
Wallace,  28  Neb.  179;  Welton  v.  De 
Yarman,  26  Neb.  59;  Chicago,  etc.,  R, 
Co.  V.  Hull,  24  Neb.  740. 

Nevada. — State    v.    Lewis,   20    Nev. 

333- 

New  York. — Shipman  v.  Freeh,  15 
Daly  (N.  Y.)  151;  Riss  v.  Messmore, 
58  N.  Y.  Super.  Ct.  23;  Doty  v.  Stan- 
ton, 50  Hun  (N.  Y.)  600;  New  York  v. 
National  Broadway  Bank  (N.  Y.,  1891), 
27  N.  E.  Rep.  555;  Doty  v.  Stanton 
(Supreme  Ct.),  2  N.  Y.  Supp.  417; 
Peck  V.  Goodberlett,  109  N.  Y.  180; 
Price  V.  Brown,  112  N.  Y.  677;  Morti- 
mer V.  New  York  El.  R.  Co.  (Super. 
Ct.),  6  N.  Y.  Supp.  898;  Schofield  v. 
Scott  (Supreme  Ct.),  3  N.  Y.  Supp.  496; 
Pleiffer  v.  Campbell,  iii  N.  Y.  631; 
Matter  of  Mellen,  56  Hun  (N.  Y.)  553; 
People  V.  Ogle,  104  N.  Y.  511;  Sieden- 
bach  V.  Riley,  iii  N.  Y.  560;  Walter 
A.  Wood  Mowing,  etc.,  Mach.  Co.  v. 
Pearson  (Supreme  Ct.),  19  N.  Y.  Supp. 
485;  Roberts  v.  New  York  El.  R.  Co., 
123  N.  Y.  485;  People  v.  Stoddard  (Su- 
preme Ct.), 45  N.  Y.  St.  Rep.  915;  Doty 
V.  Thomson,  116N.  Y.  515;  Stodder  i/. 
New  York,  etc.,  R.  Co.,  50  Hun  (N.Y.) 
221;  Shailer  f.  Corbett (Supreme  Ct.), 
15  N.  Y.  Supp.  875;  White  v.  Manhat- 
tan R.  Co.  (Supreme  Ct.),  18  N.  Y. 
Supp.  396;  Zimmermann  v.  Jourgen- 
sen  (Supreme  Ct.),  24N.  Y.  Supp.  170; 
Clancey  v.  Loscy  (Supreme  Ct.),  20  N. 
Y.  Supp.  383;  Sixth  Ave.  R.  Co.  v. 
Metropolitan  El.  R.  Co.,  138  N.  Y. 
548;  Kuh  V.  Metropolitan  El.  R.  Co. 
(Super.  Ct.),  9N.  Y.  Supp.  710;  Mitch- 
ell V.  Metropolitan  El.  R.  Co.  (Su- 
preme Ct.),  9  N.  Y.  Supp.  130;  People 
V.  Clark  (Supreme  Ct.),  20  N.  Y.  Supp. 
729;  Lerche  J'.  Brasher,  104  N.  Y.  157; 
Beaver  v.  Beaver,  137  N.  Y.  59;  Fos- 
ter V.  Oldham  (C.  PI.),  23  N.  Y.  Supp. 
1024;  House  V.  Lockwood,  137  N.  Y. 
259;  Williams  v.  Guile,  46  Hun  (N.Y.) 
650. 

North  Carolina. — Puffer,  etc.,  Mfg. 
Co.  V.  Baker,    104  N.  Car.   148;  State 
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it,*  or  where  the  verdict  favors  to  the  full  extent  of  his  demand 
the  party  against  whom  the  incompetent  evidence  was  admitted,* 


686;  Westmoreland  v.  Carson,  76  Tex. 
619. 

Utah. — Bullion,  etc.,  Min.  Co.  v. 
Eureka  Hill  Min.  Co.,  5  Utah  3. 

Washington.  —  Carroll  v.  Centralia 
Water  Co.,  5  Wash.  613;  Galliher  v. 
Cadwell,  3  Wash.  Ter.  501;  Boggs  v. 
Bodkin,  32  W.  Va.  566. 

Wisconsin. — Baker  v.  State,  69  Wis. 
32;  Schrubbe  v.  Connell,  69  Wis.  476; 
Hooker  v.  Brandon,  75  Wis.  8;  Beem 
V.  Kimberly,  72  Wis.  343;  Biemel  v. 
State,  71  Wis.  444;  Krueger  v.  Mer- 
rill, 66  Wis.  28;  Grace  v.  McArthur, 
76  Wis.  641. 

Wyomittg. — Link  v.  Union  Pac.  R. 
Co.,  3  Wyoming  680. 

United  States. — Hartford  L. ,  etc., 
Ins.  Co.  V.  Unsell,  144  U.  S.  439;  Na- 
tional Steamship  Co.  v.  Tugman,  143 
U.  S.  28;  Hinckley  v.  Pittsburgh  Bes- 
semer Steel  Co.,  121  U.  S.  264;  Shep- 
herd V.  Baltimore,  etc.,  R.  Co.,  130  U. 
S.  426;  U.  S.  V.  Badeau,  31  Fed.  Rep. 
697. 

Final  Besult. — Or  where  it  is  clearly 
apparent  that  such  error  could  not 
have  affected  the  final  result  of  the 
trial. 

Alabama. — Dodd  v.  State,  92  Ala.  61; 
Fonville  v.  State,  91  Ala.  39. 

Florida. — Jacksonville,  etc.,  R.  C.  v. 
Peninsular  Land,  etc.,  Co.,  27  Fla.  i, 
157;  Simmons  v.  Spratt,  26  Fla.  449. 

Illinois. — Soaps  v.  Eichberg,  42  111. 
App.  375;  Dexter  z/.  Harrison,  146  111. 
169. 

Indiana. — Indianapolis  Cabinet  Co. 
V.  Herrman,  7  Ind.  App.  462;  West- 
field  Bank  v.  Inman  (Ind.  App.,  1893), 
34  N.  E.  Rep.  21;  Parke  County  v. 
Sappenfield  (Ind.  App.,  1893),  33  N.  E. 
Rep.  1012;  Chicago,  etc.,  R.  Co.  v. 
Spilker,  134  Ind.  380. 

Iowa. — State  v.  Farrell,  82  Iowa  553. 

Massachusetts. — Reyer  v.  Odd  Fel- 
lows Fraternal  Accident  Assoc,  157 
Mass.  367. 

Michigan. — Kent  v.  Cole,  84  Mich. 
579;  Tredway  v.  Antisdel,  86  Mich. 
82. 

Missouri. — Lalor  v.  Byrne,  51  Mo. 
App.  578. 

New  York. — Lynch  v.  Third  Ave. 
R.  Co.  (Super.  Ct.),  13  N.  Y.  Supp. 
236;  Travers  v.  Satterlee  (Supreme 
Ct.),  22  N.  Y.  Supp.  118. 

South  Carolina. — Monaghan  Bay  Co. 
V.  Dickson,  39  S.  Car.  146. 


Texas. — White  v.  Wadlington,  78 
Tex.  159;  Gulf,  etc.,  R.  Co.  v.  Nor- 
fleet,  78  Tex.  321. 

Utah.—Uyde^  v.  Union  Pac.  R.  Co., 
7  Utah  356. 

Wisconsin.  —  Barnes  v.  Stacy,  79 
Wis.  55. 

Thus  the  admission  of  evidence 
which  did  not  or  could  not  have 
any  possible  influence  with  the  jury 
is  not  reversible  error.  Thrift  v. 
Redman,  13  Iowa  25;  Amsden  v. 
Dubuque,  etc.,  R.  Co.,  13  Iowa  132; 
Covender  v.  Smith,  8  Iowa  360; 
Thompson  v.  Drake,  32  Ala.  99;  Estes 
V.  Booth,  20  Ark.  583;  Ruis  v.  Cham- 
bers, 15  Tex.  586;  State  v.  Green,  37 
Mo.  466. 

Belation  to  Pleading.  —  When  on 
neither  side  has  the  evidence  any  rela- 
tion to  the  pleading,  the  appellant  is 
estopped  from  complaining  because 
appellee  introduced  evidence  of  a 
set-off  without  plea  or  notice  thereof. 
Thodorson  v.  Ahlgren,  37  111.  App.  140. 

1.  Cassin  v.  La  Salle  County,  i  Tex. 
Civ.  App.  127;  Zimmermann  v.  Jour- 
gensen  (Supreme  Ct.),  20  N.  Y.  Supp. 
170;  Clancey  v.  Losey  (Supreme  Ct.), 
20  N.  Y.  Supp.  383;  Sixth  Ave.  R. 
Co.  V.  Metropolitan  El.  R.  Co.,  138  N. 
Y.  548;  U.  S.  V.  Schneider  (D.  C).  21 
Wash.  L.  Rep.  45;  Johns  z'.  Charlotte, 
etc.,  R.  Co.,  39  S.  Car.  162;  State  v. 
Foot  You,  24  Oregon  61;  Nachtman  v. 
Hammer,  155  Pa.  St.  200;  Knight  v. 
Knight,  6  Ind.  App.  268;  State  v.  Jor- 
dan, 87  Iowa  86. 

2.  Robinson  v.  Waupaca,  77  Wis. 
544;  Gillespie  v.  Lake,  85  Cal.  402; 
Collar  V.  Patterson,  137  111.  403. 

Or  where  the  verdict  for  the  party 
offering  it  is  not  as  large  as  the  com- 
petent evidence  in  the  case  warranted. 
Chicago,  etc.,  R.  Co.  v.  Graney  (111.. 
1890),  25  N.  E.  Rep.  798. 

Or  where  no  recovery  is  had  on  the 
item  in  support  of  which  the  incom- 
petent evidence  is  offered.  Post-Ex- 
press Printing  Co.  v.  Coursey  (Su- 
preme Ct.),  ID  N.  Y.  Supp.  497;  Petrie 
V.  Petrie,  126  N.  Y.  683;  Sickles  v. 
Brabbitts,  82  Iowa  747;  State  v.  Craig, 
78  Iowa  637;  Finding  7k  Hartman,  14 
Colo.  596;  State  v.  Bodie,  33  S.  Car. 
117;  Rosina  v.  Trowbridge,  20  Nev. 
105. 

Or  where  the  jury  found  for  the 
appellant   upon    the    questions    upon 
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or  where  the  appellant  has  entirely  failed  to  prove  his  cause  of 
action,*  or  where  the  evidence  illegally  introduced  affects  only 
immaterial  issues,*  or  a  point  not  in  controversy,^  or  is  irrelevant 
and,  it  clearly  appears,  could  not  have  affected  the  result.*     It 


which  incompetent  evidence  was  intro- 
duced. Miller  v.  Louisville,  etc.,  R. 
Co.,  128  Ind.  97. 

Error  in  Appellant's  Favor. — Errors  in 
admission  of  evidence  are  not  ground 
for  reversal  where  uncontroverted 
evidence  demonstrates  the  appellee  to 
have  recovered  less  than  he  was  enti- 
tled to.  Wilier  v.  Kray,  73  Tex.  533; 
Bowles  V.  Brice,  66  Tex.  724;  Keith  v. 
Edwards,  42  111.  App.  250. 

1.  Gross  V.  Haisley,  2  Ind.  App.  23; 
Brechon  v.  Duis,  39  111.  App.  258; 
Chicago  Stove  Works  v.  Lally,  41  III. 
App.  249;  Seward  v.  Conroy,  33  Neb. 
430;  Goodrich  v.  Gillies,  62  Hun  (N. 
Y.)  479;  Long  V.  Moon,  107  Mo.  334; 
Adams  v.  Fry,  29  Fla.  318;  Francis  v. 
Eddy,  49  Minn.  447;  Montreal  River 
Lumber  Co.  v.  Mihills,  80  Wis.  540; 
Meeker  v.  Johnson,  3  Wash.  247. 

Burden  of  Proof. — An  error  in  ruling 
on  the  burden  of  proof  is  prejudicial 
error.  Crabtree  v.  Atchison  (Ky. , 
1892),  20  S.  W.  Rep.  260. 

2.  Kenner  v.  Coffey  (Tex.,  1891), 
17  S.  W.  Rep.  235;  Gunn  v.  Harris,  88 
Ga.  439;  Jackson  v.  Du  Bose,  87  Ga. 
761;  Mclntyre  v.  Bransford  (Ky., 
1891),  17  S.  W.  Rep.  359;  Dean  v. 
State,  130  Ind.  237;  Rothschild  v.  Bur- 
ritt,  47  Minn.  28;  Hamilton  v.  Des 
Moines,  etc.,  R.  Co.,  84  Iowa  131; 
Preston  v.  Frey,  91  Cal.  107;  Pencil  v. 
Home  Ins.  Co.,  3  Wash.  485;  Atkinz/. 
Thompson,  155  Mass.  326. 

In  suing  a  railroad  company  for  per- 
sonal injury,  plaintiff  was  allowed  to 
show  the  defective  condition  of  the 
track  at  other  points  than  where  the 
accident  occurred,  but  the  special  find- 
ings of  the  jury,  based  upon  competent 
evidence,  clearly  demonstrated  that 
the  accident  was  due  to  a  broken  rail 
at  a  particular  point.  Held,  not  re- 
versible error.  Southern  Kansas  R. 
Co.  V.  Walsh,  45  Kan.  653. 

3.  Chicago,  etc.,  R.  Co.  v.  Bivans, 
142  111.  401;  Fitzgerald  v.  School  Dist. 
No.  20,  5  Wash.  112;  Consaul  v.  Shel- 
don, 35  Neb.  247;  Harper,  etc.,  Co.  v. 
Wilgus,  56  Fed.  Rep.  587;  Stepp  v. 
National   L. ,etc.,   Assoc,   37  S.  Car. 

417- 

Conceded  Facts. — Or  relates  to  facts 
admitted  by   the   pleadings  or  on  th& 


trial.  Greenspau  v.  American  Star 
Order  (City  Ct.),  20  N.  Y.  Supp.  945; 
Davis  V.  Willis  (Supreme  Ct.),  22  N.  Y. 
Supp.  339;  Foster  v.  Missouri  Pac.  R. 
Co.  (Mo.,  1893),  21  S.  W.  Rep.  916; 
Lalor  V.  Byrne,  51  Mo.  App.  578; 
State  V.  Moore,  117  Mo.  395;  Kansas 
City,  etc.,  R.  Co.  v.  Stoner,  51  Fed. 
Rep.  649. 

4.  Alabama. — Greene  v.  Allen,  32 
Ala.  215;  Fant  v.  Cathcart,  8  Ala.  725; 
Carrington  v.  Louisville,  etc.,  R.  Co., 
88  Ala.  472. 

Arkansas. — Campbell  v.  Carnahan 
(Ark.,  1890),  13  S.  W.  Rep.  1098. 

California. — People  v.  Fick,  89  Cal. 
144;  People  V.  Nelson,  85  Cal.  421; 
Priest  V.  Union  Canal  Co.,  6  Cal.  170; 
People  V.  Plummer,  12  Cal.  256;  Whit- 
ney V.  Buckman,  13  Cal.  536;  Tryonz/. 
Sutton,  13  Cal.  490;  People  v.  Olsen, 
80  Cal.  122;  Davies  v.  Oceanic  Steam- 
ship Co.,  89  Cal.  280. 

Colorado. — Kelley  w.  Andrew,  3  Colo. 
App.  122;  Schiffer  v.  Adams,  13  Colo. 
572;  Roberts  v.  Arthur,  15   Colo.  456. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Walsh,  45  Kan.  653;  Parkers.  Richol- 
son,  46  Kan.  283;  Kansas  Farmers'  F. 
Ins.  Co.  V.  Hawley,  46  Kan.  746;  De 
Ford  V.  Orvis,  42  Kan.  302;  Chicago, 
etc.,  R.  Co.  V.  Turner,  42  Kan.  341; 
Lennon  v.  Stiles  (Supreme  Ct.),  5  N. 
Y.  Supp.  870;  Atchison,  etc.,  R.  Co. 
V.  Collins,  47  Kan.  11. 

Kentucky. — Helm  v.  Hardin,  2  B. 
Mon.  (Ky.)  231;  Andrews  v.  Hayden, 
88  Ky.  455. 

Illinois. — Aultman  v.  Ohl,  28  III. 
App.  601;  Shea  v.  Wagner,  29  111. 
App.  193;  Louisville,  etc.,  R.  Co.  v. 
Cox,  30  111.  App.  380;  Jackson  v. 
Crenek,  34  111.  App.  235;  Waarich  v. 
Winter,  33  111.  App.  36;  Lamb  v.  John- 
ston, 31  111.  App.  98;  Conrad  v.  Kloep- 
fer,  33  111.  App.  228;  Waldron  v.  Al- 
exander, 35  111.  App.  328;  Bohrer  v. 
Stumpff,  31  111.  App.  139;  O'Neil  v. 
O'Neil,  123  111.  361. 

Indiana. — State  v.  Curry,  134  Ind. 
133;  Jones  V.  Julian,  12  Ind.  274; 
Mauzey  v.  Bowen,  8  Ind.  193;  Mans- 
field V.  Shipp,  128  Ind.  55. 

Iowa. — Seekel  v.  Norman,  78  Iowa 
254;  Larkin  v.  McManus,  81  Iowa  723; 
Muir  V.  Miller,  82  Iowa  700;  Brock- 


553 


Reversible  Error. 


APPEALS. 


Affecting  Evidence. 


has  also  been  held,  in   the  application  of  the  same  general  rule, 
that  the  admission  of  evidence  which  is  competent  under  a  wrong 


way  V.  Harrington,  82  Iowa  23;  As- 
bach  V.  Chicago,  etc.,  R.  Co.,  86  Iowa 
loi;  Rappleye  f.  Cook,  79  Iowa  564. 

Michigan. — Stevens  v.  Pendleton, 
94  Mich.  405;  Denton  v.  Smith,  61 
Mich.  431;  Cook  V.  Bertram,  86  Mich. 
356;  Gray  z'.  Franks,  86  Mich.  382. 

Minnesota. — Dallemand  v.  Swensen 
(Minn.,  1893),  55  N.  W.  Rep.  815; 
Beard  v.  Minneapolis  First  Nat.  Bank, 
41  Minn.  153. 

Mississippi. — Hemingway  v.  State, 
68  Miss.  371. 

Missouri. — State  v.  Avery,  113  Mo. 
475;  State  V.  Mullins,  loi  Mo.  514; 
Reno  V.  Kingsbury,  39  Mo.  App.  240; 
Warson  v.  McElroy,  33  Mo.  App.  553. 

Nebraska.  —  Bartlett  v.  Cheese- 
brough,  32  Neb.  339. 

A^ew  Jersey. — Schenck  v.  Cuttrell, 
21  N.  J.  L.  5. 

New  Mexico. — Talbott  v.  Randall,  3 
N.  Mex.  230. 

New  York. — Lowery  v.  Steward,  3 
Bosw.  (N.  Y.)  505;  Boyd  v.  Foot,  5 
Bosw.  (N.  Y.)  no;  Diven  v.  Phelps,  34 
Barb.  (N.  Y.)  224;  Benedict  v.  Ocean 
Ins.  Co.,  I  Daly  (N.  Y.)g;  Stouter  z^. 
Manhattan  R.  Co. ,  127  N.  Y.  661 ;  Smith 
V.  Crego  (Supreme  Ct.),  7  N.  Y.  Supp. 
86;  Morris  v.  Wells  (Supreme  Ct.),  7 
N.  Y.  Supp.  61;  Mayer  v.  Haaren 
(Super.  Ct.),  5  N.  Y.  Supp.  436;  Brown 
V.  Klock  (Supreme  Ct.),  5  N.  Y.  Supp. 
245;  Brigham  v.  Gott  (Supreme  Ct.), 
3  N.  Y.  Supp.  5t8;  Matter  of  White's 
Will  (Supreme  Ct.),  5  N.  Y.  Supp.  295; 
Loder  v.  Whelpley,  in  N.  Y.  239; 
Gray  v.  Manhattan  El.  R.  Co.  (C.  PI.), 
12  N.  Y.  Supp.  542;  People  v.  Hagan 
(Supreme  Ct.),  14  N.  Y.  Supp.  233; 
Cassidy  v.  Fontham  (C.  PI.),  14  N.  Y. 
Supp.  151;  Whitman  v.  Foley,  125  N. 
Y.  651;  Taylor  v.  Taylor  (Supreme 
Ct.),  13  N.  Y.  Supp.  55;  Cohu  V.  Hus- 
son,  113  N.  Y.  662;  Shipman  v.  Freeh 
(C.  PI),  3  N.  Y.  Supp.  932;  New  York 
Fourth  Nat.  Bank  v.  Spinney,  47  Hun 
(N.  Y.)  293;  Deering  v.  Starr,  118  N. 
Y.  665;  Thorp  V.  Reily  (Super.  Ct.),  8 
N.  Y.  Supp.  493;  Mitchell  v.  Met- 
ropolitan El.  R.  Co.  (Supreme  Ct.),  9 
N.  Y.  Supp.  130;  Allen  v.  State  (Su- 
preme Ct.),  8  N.  Y.  Supp.  803. 

North  Carolina. — Houser  v.  Beam, 
III  N.  Car.  501;  Patterson  v.  Wilson, 
loi  N.  Car.  594;  Siler  v.  Dorsett,  108 
N.  Car.  300;  Taylor  v.  Hodges,  105 
N.  Car.  344. 


Oregon. — Portland  v.  King  (Ore- 
gon, 1891),  26  Pac.   Rep.  376. 

Pennsylvania. — Bailey  v.  Pittsburg 
Coal  R.  Co.,  139  Pa.  St.  213. 

South  Carolina. — State  v.  Merriman, 
34  S.  Car.  16. 

South  Dakota. — Haugen  v.  Chicago, 
etc.,  R.  Co.  (S.  Dak.,  1892),  53  N.  W. 
Rep.  769. 

Tennessee. — Turner  v.  State, 89  Tenn. 
547- 

Texas. — Looney  v.  Linney  (Tex. 
Civ.  App.,  1892),  21  S.  W.  Rep.  409; 
Watson  V,  State,  32  Tex.  Crim.  Rep. 
80;  Coyle  V.  State,  31  Tex.  Crim.  Rep. 
604;  De  La  Vega  v.  League  (Tex.  Civ. 
App.,  1893),  21  S.  W.  Rep.  565;  Milli- 
can  V.  Millican,  24  Tex.  426;  Holstein 
V.  Adams,  72  Tex.  485;  Church  v. 
Waggoner,  78  Tex.  200;  Panhandle 
Nat.  Bank  v.  Emery,  78  Tex.  498; 
Texas  Land,  etc.,  Co.  v.  Blalock,  76 
Tex.  85;  Wright  v.  McCampbell,  75 
Tex.  644. 

Virginia. — Faulcon  v.  Harris,  2 
Hen.  &  M.  (Va.)  550. 

Washington. — Crane  v.  Horton,  5 
Wash.  479. 

West  Virginia. — Bartlett  v.  Patton, 
33  W.  Va.  71;  Bullington  v.  Newport 
News,  etc.,  Co.,  32  W.  Va.  436; 
Moundsville  v.  Velton,  35  W.  Va.  217. 

Wisconsin. — Wesling  v.  Kroll,  78 
Wis.  636;  Frisk  v.  Reigelman,  75  Wis. 
499. 

United  States. — Holmes  v.  Gold- 
smith, 147  U.  S.  150;  Klein  v.  Hofif- 
heimer,  132  U.  S.  367. 

Oral  Evidence. — A  contemporaneous 
mortgage  given  to  secure  a  note  for 
595  lbs.  of  cotton,  dated  April  30, 
1887,  and  payable  Oct.  i,  1887,  con- 
veyed "  all  my  entire  crop  to  be  made 
on  my  lands  in  Averasboro  township, 
Harnett  County."  Held,  that  as  no 
other  inference  could  be  drawn  than 
that  the  crop  of  1887  was  conveyed, 
evidence  incompetent,  because  oral,  to 
explain  what  crop  was  intended  is  not 
error  for  which  reversal  can  be  had. 
Taylor  v.  Hodges,  105  N.  Car.  344. 

Incompetency  of  Wife. — When  an  ora- 
trix  was  permitted  to  testify  to  con- 
fidential communications  with  her  hus- 
band, it  is  not  available  error  if  the 
master  reports  that  he  did  not  make 
use  of  such  communications.  In  trials 
where  the  admissibility  of  the  testi- 
mony  must   be   passed   upon   by   the 
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theory  adopted  by  the  parties  is  harmless  error;*  or  where  under 
the  uncontroverted  facts  it  is  clear  that  the  appellant  could  never 
recover  even  if  the  erroneous  rulings  on  evidence  had  been  cor- 
rected.* And  the  erroneous  admission  of  evidence  so  remote 
and  insignificant  that  it  could  not  affect  the  result  is  not  reversible 
error.'  Where  testimony  is  introduced  by  agreement  no  error 
can  be  assigned  thereon  by  either  party,*  or  by  a  party  who  has 
waived  objection  to  its  incompetency.* 

Prejudicial  Error. — But  where  the  erroneous  admission  of  evidence 
does  not  affirmatively  appear  not  to  have  affected  the  result,  judg- 
ment will  be  reversed,®  although  the  evidence  be  upon  a  juris- 


same  tribunal  which  must  decide  the 
fact,  the  reception  of  improper  evi- 
dence is  not  treated  as  error  when  the 
trier  satisfies  the  court  that  no  use  is 
made  of  it.  Foster  v.  Burton,  62  Vt. 
239;  Spaulding  v.  Albin,  63  Vt.  148. 

1.  Continental  Ins.  Co.  v.  Penn- 
sylvania Co.,  51  Fed.  Rep.  888. 

Chancery. — And  the  error  in  admit- 
ting or  rejecting  evidence  on  the  trial 
of  an  issue  sent  out  from  chancery  is 
not  ground  for  reversal,  as  the  verdict 
is  but  advisory,  and  the  court  will  be 
presumed  on  appeal  to  have  based  its 
judgment  on  the  legal  evidence  only. 
Peabody  v.  Kendall,  145  111.  519. 

2.  Fry  v.  Mobile  Sav.  Bank,  75  Ala. 
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3.  Conversion. — Thus  in  an  action  for 
conversion  of  ice,  plaintiff  was  allowed 
to  introduce  evidence  of  the  value  of 
ice  the  preceding  season,  but  the  court 
charged  the  jury  that  plaintiff  could 
only  recover  for  the  value  at  time  of 
conversion.  Held,  that  the  introduc- 
tion of  such  evidence  was  harmless 
error.  Gregory  v.  Rosenkrans,  78 
Wis.  451. 

4.  Elsanger   v.  Grovijohn,  29  Neb. 

139- 

6.  Givens  v.  Bradley,  3  Bibb  (Ky.) 
195;  Doe  V.  Kennedy,  5  T.  B.  Mon. 
(Ky.)  177;  Oderkirk  v.  Fargo,  61  Hun 
(N.  Y.)  418;  Case  v.  Case,  49  Hun  (N. 
Y.)83;  Lake  Shore, etc. ,R.  Co.  r/.  Bode- 
mer,  139  111.  596;  McConnell  v.  Osage, 
80  Iowa  293;  Com.  v.  Hamilton,  15 
Gray  (Mass.)  480;  Lamb  v.  St.  Louis 
Cable,  etc.,  Co.,  33  Mo.  App.  489; 
Kroegher  v.  McConway,  etc.,  Co.,  149 
Pa.  St.  444;  Brice  v.  Miller,  35  S.  Car. 
537;  Perrin  v.  State,  81  Wis.  135.  See 
article  Exceptions  and  Objections. 

Cross-examination. — An  objection  to 
incompetent  evidence  is  not  waived  by 
the  cross-examination  of  the  adverse 
witness  on  the   same  subject-matter. 


Costigan  v.  Michael  Transp.  Co.,  33 
Mo.  App.  269;  .^tna  L.  Ins.  Co.  v. 
Paul,  23  111.  App.  611.  Compare  ?>c\ixo^- 
der  V.  Michel,  98  Mo.  43. 

Error  in  refusing  to  allow  a  ques- 
tion on  cross-examination  is  waived 
where  the  same  examining  party  called 
the  witness  in  his  own  behalf,  and 
proved  by  him  the  same  facts  that 
would  have  been  elicited  by  the  ques- 
tion.    Grubb  V.  State,  117  Ind.  277. 

Judicial  Fact. — Admission  of  proof 
of  a  judicial  fact  although  unnecessary 
is  not  reversible  error.  Louisville, 
etc.,  R.  Co.  V.  Mothershed,  97  Ala.  261. 

Inferred  by  Law. — Nor  is  the  admis- 
sion of  evidence  of  fact  presumed  or 
inferred  by  law  material  error.  Staf- 
ford V.  Morning  Journal  Assoc,  68 
Hun  (N.  Y.)  467;  Jacksonville  Journal 
Co.  V.  Beymer,  42  111.  App.  443;  Chi- 
cago, etc.,  R.  Co.  V.  Wedel,  144  III.  g; 
Diffenderfer  v.  Scott,  5  Ind.  App.  243. 

Variance. — And  the  admission  of  evi- 
dence causing  only  a  slight  variance 
between  the  allegations  of  the  plead- 
ings and  the  facts  proved  is  not  cause 
for  reversal  where  it  is  clearly  affirmed 
that  it  did  not  mislead  the  jury.  Ray- 
nor  V.  Drew,  72  Cal.  307;  Wood  v. 
State,  64  Miss.  761;  Paulson  v.  Nunan, 
72  Cal.  243;  Williams  v.  Guile,  46  Hun 
(N.  Y.)  650. 

6.  California. — People  v.  Lemperle, 
94  Cal.  45. 

Colorado.  —  Roberts  v.  Arthur,  15 
Colo.  456. 

Illinois. — Montag  v.  People,  141  111. 
75;  Jackson  v.  Crenek,  34  III.  App. 
235;  Waarich  v.  Winter,  33  111.  App. 
36. 

Indiana.  —  Mansfield  v.  Shipp,  128 
Ind.  55;  Kentucky,  etc..  Cement  Co. 
V.  Cleveland,  4  Ind.  App.  171. 

Michigan.  —  Badder  v.  Keefer,  91 
Mich.  611;  Cook  V.  Bertram,  86  Mich. 
356;  Gray  v.  Franks,  86  Mich.  382. 
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dictional  issue.* 

Prejudice  Removed  by  Further  Testimony, — Where  a  point  is  fully  es- 
tablished by  other  and  competent  evidence,  the  error  arising  from 
the  admission  of  incompetent  evidence  upon  it  is  harmless.*   The 


Mississippi. — Hemingway  v.  State, 
68  Miss.  371 ;  Bartlett  v.  Cheesebrough, 
32  Neb.  339. 

New  Mexico. — Talbott  v.  Randall,  3 
N.  Mex.  230. 

N'ew  York. — Walter  A.  Wood  Mow- 
ing, etc.,  Mach.  Co.  v.  Pearson  (Su- 
preme Ct.),  19  N.  Y.  Supp.  485;  Rob- 
erts V.  New  York  El.  R.  Co.,  128  N. 
Y.  485;  People  V.  Stoddard  (Supreme 
Ct.),  45  N.  Y.  St.  Rep.  915;  Gray  v. 
Manhattan  El.  R.  Co.  (C.  PL),  12  N. 
Y.  Supp.  542;  People  v.  Hagan  (Su- 
preme Ct.),  14  N.  Y.  Supp.  233. 

Pen7isylvania. — Bailey  v.  Pittsburgh 
Coal  Co.,  139  Pa.  St.  213. 

West  Virginia. — Moundsville  v.  Vel- 
ton,  35  W.  Va.  217. 

When  the  testimony  is  conflicting  on 
an  issue,  the  admission  of  incompe- 
tent evidence  is  presumed  prejudicial. 
Monitor  Plow  Works  v.  Born,  33  Neb. 
747;  Hine  v.  Manhattan  R.  Co.,  132 
N.  Y.  477;  Jersey  City  First  Nat.  Bank 
V.  Lindenmeyr  (Supreme  Ct.),  19  N. 
Y.  Supp.  269;  State  v.  Kreder,  86  Iowa 

25. 

1.  Smalley  v.  Appleton,  70  Wis.  340; 
Schwander  v.  Birge,  46  Hun  (N.  Y.) 
66. 

2.  Alabama. — McDonald  v.  Jacobs, 
85  Ala.  64;  Brooks  v.  Rodgers  (Ala., 
1893),  13  So.  Rep.  386;  Ulltnan  v. 
Myrick,  93  Ala.  532. 

Arkansas. — Greer  v.  Laws,  56  Ark. 
37;  Stone  V.  State,  56Ark.  345;  Camp- 
bell V.  Carnahan  (Ark.,  1890),  13  S.  W. 
Rep.  1098. 

California. — Silvarer  v.  Hansen,  77 
Cal.  579;  Bryan  w.  Tormey  (Cal.,  1889), 
21  Pac.  Rep.  725;  Yolo  Bank  v.  Weaver 
(Cal.,  1892),  31  Pac.  Rep.  160;  William- 
son V.  Tobey,  86  Cal.  497;  Willis  v.  Mc- 
Mahon,  89  Cal.  156;  Manning  v.  Den 
(Cal.,  1890),  24  Pac.  Rep.  1092;  Vaca 
Valley,  etc.,  R.  Co.  v.  Mansfield,  84 
Cal.  560;  White  v.  Spreckels,  75  Cal. 
610;  People  V.  DeLay,  80  Cal.  52. 

Georgia. — Wilson  v.  Coleman,  81  Ga. 
297;  Powell  V.  Brunner,  86  Ga.  531. 

Illinois, — Kankakee,  etc.,  R.  Co.  v. 
Horan,  131  111.  288;  Mead  v.  Altgeld, 
136  111.  29S. 

Indiana. — Keyes  v.  State,  122  Ind. 
527;  Baughan  v.  Brown,  122  Ind.  115; 
Ohio,  etc.,  R.  Co.  v.  Levy,  134  Ind. 
343. 


Iowa. — Brigham  v.  Retelsdorf,  73 
Iowa  712;  Brown  v.  State  Ins.  Co.,  74 
Iowa  428;  Winter  v.  Central  Iowa  R. 
Co.,  74  Iowa  448;  Bartlett  v.  Fire- 
men's Fund  Ins.  Co.,  77  Iowa  155; 
Bradley  v.  Palen,  78  Iowa  126;  Siltz  w. 
Hawkeye  Ins.  Co.,  71  Iowa  710;  Mor- 
gan V.  Wilfley,  71  Iowa  212;  Muirw. 
Miller,  82  Iowa  700;  Brockway  v.  Har- 
rington, 82  Iowa  23;  State  v.  Stever- 
son,  78  Iowa  653;  Robertson  v.  Craver 
(Iowa,  1893),  55  N.  W.  Rep.  492;  State 
V.  Black  (Iowa,  1893),  55  N.  W.  Rep. 
105;  Butler  V.  Chicago,  etc.,  R.  Co., 
87  Iowa  206;  Rea  v.  Jaffray,  82  Iowa 
231;  Amos  V.  Buck,  75  Iowa  651;  Rich- 
ardson V.  Monroe,  85  Iowa  359. 

Kansas. — Whittaker  v.  Voorhees,  38 
Kan.  71;   Kinsley  v.  Morse,  40  Kan. 
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Kentucky. — Raison  v.  Williams  (Ky., 
1892),  18  S.  W.  Rep.  8;  Wigginton 
V.  Com.,  92  Ky.  282;  Hartford  L.,  etc., 
Ins.  Co.  V.  Hayden,90  Ky.  39;  Morris 
V.  Morton  (Ky.,  1892),  20  S.  W.  Rep. 
287. 

Louisiana. — State  v.  Vaughn,'44  La. 
Ann.  814. 

Maryland. — Turnbull  v.  Maddux,  68 
Md.  579. 

Massachitsetts. — Linton  v.  Allen,  154 
Mass.  432. 

Michigan. — Grimes  v.  Bowerman,92 
Mich.  258;  Lilley  v.  Mutual  Ben.  L. 
Ins.  Co.,  92  Mich.  153;  People  v. 
Wright,  90  Mich.  362;  Highway 
Com'rs  V.  Riker  (Mich.,  1890),  44  N. 
W.  Rep.  955;  People  i/.  Hess,  85  Mich. 
128;  Cadwell  v.  Pray,  86  Mich.  266; 
Kraatz  v.  Brush  Electric  Light  Co.,  82 
Mich.  457;  Lombar  v.  East  Tawas,  86 
Mich.  14. 

Minnesota. — Beard  v.  Minneapolis 
First  Nat.  Bank,  41  Minn.  153;  Larson 
V.  Lombard  Investment  Co.,  51  Minn. 
141;  Shrimpton  v.  Philbrick,  53  Minn. 
366;  Holly  V.  Bennett,  46  Minn.    386. 

Mississippi. — Witkowski  v.  Maxwell, 
69  Miss.  56. 

Missouri. — Rodney  v.  McLaughlin, 
97  Mo.  426;  State  v.  Pratt,  98  Mo.  482; 
Hoge  V.  Hubb,  94  Mo.  489;  Anderson 
V.  McPike,  41  Mo.  App.  328;  Shaw  v. 
Bryan,  39  Mo.  App.  523;  Lane  v. 
Lane,  113  Mo.  504;  Hunter  v.  McEl- 
haney,  48  Mo.  App.  234;  Roe  v.  Kan- 
sas City,  100  Mo.  190;    Thompson  v. 
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Ish,  99  Mo.  i6o;  Young  v.  Hudson,  99 
Mo.  102;  Schulter  v.  Wiedenbrocker, 
23  Mo.  App.  440;  GriflSth  v.  Gillum,  31 
Mo.  App.  33;  Abel  w.  Strimple,  31  Mo. 
App.  86;  Leeser  v.  Baekhoff,  38  Mo. 
App.  445;  Singer  Mfg.  Co.  v.  Givens, 
35  Mo.  App.  602. 

Nebraska. — State  v.  Sadler  (Neb., 
1890),  23  Pac.  Rep.  799. 

Nevada. — Rosina  v.  Trowbridge,  20 
Nev.  105;  State  v.  Ward,  19  Nev.  297. 

New  Mexico. — New  Mexican  R.  Co. 
V.  Hendricks  (N.  Mex.,  1892),  30  Pac. 
Rep.  901. 

New  York. — Parsons  v.  New  York 
Cent.,  etc.,  R.  Co.,  113  N.  Y.  355; 
Rogers  v.  Murray,  no  N.  Y.  658; 
Price  V.  Brown,  112  N.  Y.  677;  Earl  v. 
Lefler,  46  Hun  (N.  Y.)  ir;  National 
Tube  Nautical  Works  Co.  v.  GilfiUan, 
46  Hun  (N.  Y.)  248;  Knapp  v.  Barclay 
(C.  PI.),  7  N.  Y.  Supp.  765;  Atkinson 
V.  Oelsner  (Supreme  Ct.),  10  N.  Y. 
Supp.  822;  Lock  wood  v.  Lockwood 
(Supreme  Ct.),  14  N.  Y.  Supp.  831; 
Slocum  V.  Slocum  (Supreme  Ct.),  10 
N.  Y.  Supp.  873;  Schneider  v.  Second 
Ave.  R.  Co.  (Super.  Ct.).  15  N.  Y. 
Supp.  556;  Avery  v.  Starbuck,  107 
N.  Y.  675;  Gould  V.  Chicago,  etc.,  R. 
Co.  (Supreme  Ct.),  15  N.  Y.  Supp. 
895;  Ottinger  v.  New  York  El.  R.  Co. 
(Supreme  Ct.),  17  N.  Y.  Supp.  912; 
Jefferson  v.  New  York  El.  R.  Co.,  132 
N.  Y.  483;  People  v.  French  (Supreme 
Ct.),  I  N.  Y.  Supp.  638;  Dart  v.  Laim- 
beer,  107  N.  Y.  664;  Matter  of  Craw- 
ford, 113  N.  Y.  560;  McGean  v.  Man- 
hattan R.  Co.,  117  N.  Y.  219;  Birch  v. 
Metropolitan  El.  R.  Co.  (C.  PL),  8 
N.  Y.  Supp.  325;  Chase  v.  Nichols 
(Supreme  Ct.),  9  N.  Y.  Supp.  878. 

North  Carolina. — State  v.  Rinehart, 
106  N.  Car.  787. 

South  Carolina. — Wardlaw  v.  Ray- 
ford,  27  S.  Car.  178;  Hodges  v.  Tar- 
rant, 31  S.  Car.  608. 

Texas. — New  York,  etc.,  R.  Co.  v. 
Gallaher,  79  Tex.  685;  Hooper  v. 
State,  29  Tex.  App.  614;  St.  Louis, 
etc.,  R.  Co.  V.  Jones  (Tex.,  1890),  14 
S.  W.  Rep.  309;  Holman  'v.  Herscher 
(Tex.,  1891),  16  S.  W.  Rep.  984;  Pat- 
ten V.  Belo,  79  Tex.  41;  Wallis  v. 
Schneider,  79  Tex.  479;  Prince  v. 
State  (Tex.  Crim.  App.,  1892),  20  S. 
W.  Rep.  582;  Wilson  v.  Lucas,  78 
Tex.  292;  Letcher  z/.  Morrison,  79  Tex. 
240;  Glover  v.  Thomas,   75  Tex.   506; 


Houston,  etc.,  R.  Co.  v.  Hill,  70  Tex. 
51;  Barnett  v.  Vincent,  69  Tex.  685; 
International,  etc.,  R.  Co.  v.  Moody, 
71  Tex.  614;  Rogers  v.  State,  26  Tex. 
App.  404;  Boone  v.  Miller,  73  Tex. 
557;  Odom  V.  Woodward,  74  Tex.  41; 
Veck  V.  Holt  (Tex.,  1888),  9  S.  W. 
Rep.  743. 

West  Virginia. — Kerr  v.  Lunsford, 
31  W.  Va.  659. 

Wisconsin. — Hopkins  v.  Stefan,  77 
Wis.  45;  McPhee  v.  McDermott,  77 
Wis.  33;  Oshkosh  Gas  Light  Co.  v. 
Germania  F.  Ins.  Co.,  71  Wis.  454; 
Rhyner  v.  Carver,  84  Wis.  181;  Brown- 
ing V.  Goodrich  Transp.  Co.,  78  Wis. 
391;  Plunkett  V.  Minneapolis,  etc.,  R. 
Co.,  79  Wis.  222. 

CamulatiTe. — It  is  harmless  where 
the  evidence  erroneously  admitted  was 
merely  cumulative.  Curr  v.  Hundley, 
3  Colo.  App.  54;  State  v.  Gage,  52  Mo. 
App.  464;  Doyle  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  280;  Van  Home  v. 
Dick,  151  Pa.  St.  341;  Roosevelt  Hos- 
pital V.  New  York  El.  R.  Co.  (Supreme 
Ct.),  21  N.  Y.  Supp.  205;  Com.  v.  Coy, 
157  Mass.  200;  Roux  v.  Blodgett, 
etc.,  Lumber  Co.,  94  Mich.  601;  Jones 
V.  State,  96  Ala.  102;  Bullock  v.  Con- 
sumers'-Lumber  Co.  (Cal.,  1892),  31 
Pac.  Rep.  367;  Redman  v.  Peirsol,  39 
Mo.  App.  173. 

Secondary  Evidence. — Where  on  final 
settlement  of  administration  upon  a 
decedent's  estate  there  is  an  entire 
want  of  evidence  to  repel  the  presump- 
tion of  correctness  in  point  of  fact  of 
any  item  embraced  in  a  previous  par- 
tial settlement,  no  item  embraced 
therein  is  re-examinable;  and  the  ad- 
mission of  secondary  evidence, without 
proper  preliminary  proof  of  a  written 
contract  in  support  of  such  an  item  of 
contract  allowed  on  partial  settlement, 
is  error  without  injury.  Tayloe  v. 
Bush,  75  Ala.  432. 

Expert  Evidence. — Where  the  opinion 
of  a  non-expert  was  admitted  as  to  the 
value  of  goods  burned,  in  an  action 
against  an  insurance  company,  the 
error  is  harmless  where  other  wit- 
nesses of  whose  qualifications  and 
competency  there  is  no  question  testi- 
fied as  to  the  value.  Travis  v.  Con- 
tinental Ins.  Co.,  47  Mo.  App.  482. 

Damages  in  Action  for  Slander. — 
In  an  action  for  slander  plaintiff  can- 
not  legally  testify  that   her  children 
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are  dependent  upon  her  for  support, 
to  increase  the  damage;  but  if  she  be 
permitted  to  testify  to  their  number, 
and  that  they  are  minors,  the  law  will 
draw  the  inference  of  their  depend- 
ency; and  if  the  verdict  be  moderate 
in  comparison  to  the  charge  proved, 
judgment  will  not  be  reversed.  Cahill 
V.  Murphy,  94  Cal.  29. 

Of  Document  not  Offered. — Where  a 
defendant,  after  testifying  that  he 
knew  from  his  own  knowledge  that  A 
was  the  owner  of  property,  added  that 
he  knew  it  also  from  a  letter  of  A, 
which  stated  the  same  fact,  but  which 
was  not  produced  in  evidence — held, 
harmless  error  on  appeal  by  plaintiff, 
since  merely  cumulative.  Redman  v. 
Peirsol,  39  Mo.  App.  173. 

Of  Financial  Condition. — Where  there 
is  evidence  from  which  the  jury  may 
know  presumptively  the  financial  con- 
dition of  plaintiff  in  a  suit  for  recov- 
ery for  personal  injury,  it  is  not  rever- 
sible error,  if  error  at  all,  for  the  court 
to  admit  direct  evidence  of  it.  Beck 
V.  Dowell,  40  Mo.  App.  71,  iii  Mo. 
506. 

Explanation  of  Document.  —  Where 
documents  properly  admissible  in  evi- 
dence are  conclusive  of  a  case,  error 
in  admission  of  evidence  offered  by 
appellee  to  explain  them  is  immaterial. 
Pratt  V.  Castle,  91  Mich.  484. 

Hearsay. — Where  hearsay  testimony 
iserroneouslyadmitted,  if  other  proper 
evidence  uncontroverted  and  to  the 
same  point  is  given,  the  error  is  harm- 
less. Smith  V.  Sun  Printing,  etc., 
Assoc,  55  Fed.   Rep.  240. 

Letters  Erroneously  Admitted. — When 
the  trial  judge  construed  articles  of 
agreement  for  a  lease  as  a  conditional 
sale,  letters  erroneously  admitted  to 
prove  the  same  point  do  not  constitute 
reversible  error.  Farquhar  v.  Mc- 
Alevy,  142  Pa.  St.  233;  New  York  v. 
National  Broadway  Bank,  126  N.  Y. 
665. 

Error  not  Cured. — But  where  the  trial 
court  erroneously  admitted  evidence 
of  the  opinion  of  witnesses  in  respect 
to  the  amount  of  damages  inflicted  by 
the  construction  and  operation  of  an 
elevated  road — held,  that  a  finding  of 
that  court  that  such  expert  testimony 
was  disregarded  by  it  and  excluded, 
except  where  based  on  matters  of  per- 
sonal experience  and  knowledge  of 
the  expert,  did  not  cure  the  error,  as 


it  was  impossible  for  the  appellate 
court  to  discriminate  as  to  how  much 
of  the  objectionable  testimony  was 
used  and  how  much  was  fortified  by 
later  and  prior  testimony  of  personal 
experience  by  the  expert.  American 
Bank  Note  Co.  v.  Metropolitan  El.  R. 
Co.,  63  Hun  (N.  Y.)  506. 

Memorandum. — Error  in  allowing  a 
witness  to  use  a  memorandum  in  giv- 
ing testimony  is  harmless  when  other 
witnesses  have  given  the  same  facts 
in  evidence  without  the  memorandum. 
Williamson  v.  Tobey,  86  Cal.  497;  Ull- 
man  v.  Myrick,  93  Ala.  532;  Slocum 
V.  Slocum  (Supreme  Ct.),  10  N.  Y. 
Supp.  873. 

Facts  Admitted. — Where  facts,  which 
the  evidence  erroneously  admitted 
goes  to  prove,  are  conceded  or  admit- 
ted on  the  trial,  the  error  is  harm- 
less. 

California. — Rix  v.  Horstmann,  93 
Cal.  502;  Mowry  v.  Raabe,  89  Cal.  606. 

Illinois. — Schott  v.  Youree,  142  111, 
233;  Marder  v.  Leary,  137  111.  319. 

Indiana. — Phenix  Ins.  Co.  v.  Pickel, 
3  Ind.  App.  332. 

Iowa. — State  v.  Potts,  83  Iowa  317; 
State  V.  Brooks,  85  Iowa  366;  Hagan 
V.  Merchants',  etc.,  Ins.  Co.,  81  Iowa 
321. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Temple,  47  Kan.  7;  Atchison,  etc.,  R. 
Co.  V.  Collins,  47  Kan.  11. 

Kentucky. — Johnson  v.  Com.  (Ky., 
1891),  15  S.  W.  Rep.  671. 

Massachusetts. — Hinckley  v.  Somer- 
set, 145  Mass.  326;  Com.  v.  Goodnow, 
154  Mass.  487. 

Aiichigan.  —  Busch  v.  Fisher,  89 
Mich.  192. 

Minnesota. — Miller  v.  Irish  Catholic, 
etc.,  Assoc,  36  Minn.  357. 

Missouri. — State  v.  Pagels,  92  Mo. 
300;  State  V.  Adams,  108  Mo.  208. 

New  York. — Connor  v.  New  York 
(Supreme  Ct.),  19  N.  Y.  Supp.  85. 

Texas. — Blackville  v.  State,  30  Tex. 
App.  416;  Ft.  Worth,  etc.,  R.  Co.  v. 
Greathouse,  82  Tex.  104. 

Utah. — Wells  v.  Denver,  etc.,  R.  Co., 
7  Utah  482. 

Vermont. — Meserve  v.  Folsom,  62 
Vt.  504. 

Bill  of  Sale. — Where  plaintiff  in  his 
complaint  admitted  the  making  of  a 
bill  of  sale,  setting  it  out  in  express 
terms,  and  alleging  that,  although 
never  delivered,  it  came  into  posses- 
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introduced,*  or  the  primary  evidence  itself  is  subsequently  pro- 
duced.* And  the  adm'ssion  of  evidence  in  chief  which  is  rele- 
vant in  rebuttal  is  not  reversible  error,'  nor  the  prior  admission  of 
irrelevant  evidence  which  is  subsequently  made  material  by  the 
introduction  of  further  evidence  by  either  party."* 

Error  Cured. — An  error  in  admitting  incompetent  evidence  is 
waived  where  appellant  himself  mtroduces  like  evidence  to  the  same 
point;*  but  not  where  he  introduces  incompetent  evidence  of  the 
same  class  though  not  to  the  same  point.®     The  admissionof  in- 


sion  of  defendant — held,  that  the  mere 
admission  of  the  bill  of  sale  did  no 
harm  to  plaintiff.  Williams  v.  Guile, 
46  Hun  (N.  Y.)645. 

Demurrer  to  Evidence.  —  Error  in 
overruling  a  demurrer  to  evidence  is 
cured  where  the  defect  in  the  evidence 
is  supported  by  other  evidence  intro- 
duced by  either  party.  Stephens  v. 
Scott,  43  Kan.  285;  Goddard  v.  Donaha, 
42  Kan.  754;  Taylor  v.  Penquite,  35 
Mo.  App.  389;  Weber  v.  Kansas  City 
Cable  R.  Co.,  100  Mo.  205;  Hilz  v. 
Missouri  Pac.  R.  Co.,  101  Mo.  36; 
Prindle  v.  Campbell  (D.  C),  18  Wash. 
L.  Rep.  254. 

1.  Homeyer  v.  New  Jersfey  Sheep, 
etc.,  Co.  (Supreme  Ct.),  20  N.  Y.  Supp. 
814:  Elwell  V.  Fabre  (C.  PI.),  13  N.  Y. 
Supp.  829;  Wilson  V.  Spafford  (Su- 
preme Ct.),  10  N.  Y.  Supp.  649;  State 
V.  King,  81  Iowa  587;  Kelly  v.  Nor- 
wich F.  Ins.  Co.,  82  Iowa  137;  Amos 
V.  Buck,  75  Iowa  651;  Hope  v.  Blair, 
105  Mo.  85;  Taylor  v.  Penquite,  35 
Mo.  App.  389;  Louisville,  etc.,  R.  Co. 
V.  Hall,  91  Ala.  112;  Stewart  v.  De 
Loach,  86  Ga.  729;  Gregory  v.  Rosen- 
krans,  78  Wis.  451;  Miller  v.  Cook,  124 
Ind.  loi;  Robinson  v.  Nevada  Bank, 
81  Cal.  106;  Williams  t/.  State,  24  Tex, 
App.  342. 

2.  Steiner  v.  Tranom,  98  Ala.  315. 

Written  Instrument. — Thus  the  sub- 
sequent production  and  admission 
without  objection  of  a  written  instru- 
ment cures  a  prior  error  in  allowing 
over  objection  a  witness  to  testify  as 
to  its  existence.  Van  Home  v.  Dick, 
151  Pa.  St.  341. 

Preliminary  Proof. — Error  in  admit- 
ting evidence  without  laying  a  proper 
foundation  is  cured  by  the  subsequent 
introduction  of  the  requisite  prelim- 
inary proof.  Bullock  v.  Consumers' 
Lumber  Co.  (Cal.,  1892),  31  Pac.  Rep. 

367. 

8.  Easley  v.  Missouri  Pac.  R.  Co., 
113  Mo.  236;  East  Tennessee,  etc.,  R. 


Co.  V.  Hesters,  90  Ga.  11;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Hall,  90  Ga.  17; 
Holthouse  V.  Rynd,  155  Pa.  St.  43. 

4.  Robinson  v.  Allison,  36  Ala.  525; 
Ross  V.  Pearson,  21  Ala.  473;  Lawson 
V.  State,  20  Ala.  65;  King  v.  Pope, 
28  Ala.  601;  Johnson  v.  State,  29  Ala. 
62;  Goldsmith  v.  Picard,  27  Ala.  142; 
Cook  V.  Parham,  24  Ala.  21. 

So  where  plaintiff  testifies  that  he 
purchased  and  paid  for  property,  and 
is  allowed  to  introduce  a  receipt  show- 
ing that  his  wife  had  paid  the  amount 
in  controversy — held,  that  the  error  in 
admission  of  the  receipt  was  cured  by 
defendant's  subsequent  denial  of  hav- 
ing received  the  amount  testified  to  by 
the  plaintiff  corresponding  to  the  re- 
ceipt.    Wyeth  V.  Walzl,  43  Md.  426. 

Conspiracy.  —  Where  in  a  criminal 
trial  declarations  of  a  stranger  were 
admitted  in  evidence  before  any  proof 
of  a  conspiracy  with  defendant  was 
established,  subsequent  proof  of  a 
common  design  made  the  error  harm- 
less.    Johnson  v.  State,  29  Ala.  62. 

5.  People  V.  Tonielli,  81  Cal.  275; 
People  V.  Ketchum.  73  Cal.  635;  Mc- 
Fadden  v.  State,  28  Tex.  App.  241; 
Chicago,  etc.,  R.  Co.  v.  Wiebe,  25  Neb. 
542:  State  V.  Furney,  41  Kan.  115. 

When  not  Cured. — But  the  fact  that 
a  party  denied  on  cross-examination, 
over  objection,  that  he  gave  certain 
testimony  on  a  prior  trial,  does  not 
cure  the  error  in  admitting  evidence 
that  he  so  testified  and  was  contra- 
dicted. Com.  V.  Lannan,  155  Mass. 
168. 

6.  Esch  V.  Chicago,  etc.,  R.  Co.,  72 
Wis.  229. 

In  a  suit  for  compensation  for  value 
of  land,  plaintiff,  to  prove  the  value  of 
the  premises,  "offered  in  evidence, and 
the  court  admitted  the  same  against 
the  defendant's  objection,  the  convey- 
ances of  a  number  of  other  lots  in  the 
neighborhood.  As  to  some  of  these 
conveyances    we   do  not    understand 
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competent  evidence  affecting  a  definite  ascertained  portion  of  a  sum 
awarded  on  recovery  is  cured  by  the  entry  of  a  remittitur  for  that 
amount.*  The  erroneous  admission  of  evidence  may  be  cured  by 
its  subsequent  withdrawal  by  the  party  offering  it,*  or  by  an  order 
of  the  court  striking  it  out,^  coupled  with  an  instruction  by  the 

Maryland.  —  Baltimore,  etc.,   R.  Co. 


that  any  evidence  was  offered  or  given 
as  to  the  actual  consideration  paid,  or 
that  it  was  even  shown  that  the  lots 
themselves  were  similarly  situated,  or 
were  of  like  condition  to  the  plaintiff's 
lot.  When  the  defendant  came  to  its 
defense,  its  counsel  offered  in  evidence 
a  deed  from  F.  W.  Friese  and  wife  to 
C.  D.  Kendrick  of  the  south  half  of  lot 
No.  9,  in  block  75.  This  was  objected  to 
by  plaintiff's  counsel,  although  he  had 
introduced  precisely  the  same  kind  of 
testimony  to  prove  his  case;  but  the 
objection  was  overruled,  and  the  deed 
admitted  in  evidence.  No  proof  was 
given  of  the  actual  consideration 
paid,  and  the  deed  was  incompetent 
evidence  under  the  decision  in  See- 
field  V.  Chicago,  etc.,  R.  Co.,  67  Wis. 
96,  where  this  point  is  ruled.  It  is  im- 
possible to  tell  what  effect  this  im- 
proper testimony  had  upon  the  minds 
of  the  jury  in  arriving  at  their  verdict. 
There  is  no  way  to  sustain  the  judg- 
ment except  upon  the  ground  that,  as 
the  plaintiff  himself  first  introduced 
this  class  of  testimony,  he  is  not  per- 
mitted to  object  to  the  error  when 
committed  in  favor  of  the  other  side. 
But  we  know  of  no  rule  of  practice 
which  will  warrant  us  in  holding  that 
an  error  on  one  side  countervails  or 
destroys  a  like  error  on  the  other  side. 
We  are  therefore  compelled  to  re- 
verse the  judgment  for  the  admission 
of  this  improper  testimony."  Esch  v. 
Chicago,  etc.,  R.  Co.,  72  Wis.  229. 

1.  North  Chicago  St.  R.  Co.  v.  Cot- 
ton, 140  111.  486. 

2.  Alabama. — Ladd  v.  Smith  (Ala., 
1892),  ID  So.  Rep.  836;  Kansas,  etc., 
R.  Co.  V.  Crocker,  95  Ala.  412. 

Calif orjtia. — Jones  v.  Tallant,  90 
Cal.  386. 

Colorado.  —  Lothrop  v.  Roberts,  16 
Colo.  250. 

Georgia. — Surles  v.  State,  89  Ga.  167; 
Orr  V.  Garabold,  85  Ga.  373. 

Illinois. — Cannon  v.  People,  141  111. 
270;  Weber  Wagon  Co.  v.  Kehl,  139 
111.  644. 

Indiana. — Pennsylvania  Co.  v.  Mar- 
ion; 123  Ind.  415;  Vannoy  v.  Klein, 
122  Ind.  416;  Moore  v.  Shields,  121 
Ind.  267;  Cross  v.  State,  132  Ind.  65. 


V.  State,  75  Md.  526. 

Michigan. — Sherwood  v.  Chicago, 
etc.,  R.  Co.,  88  Mich.  108;  Tolbert  v. 
Burke,  89  Mich.  132;  Cadman  v. 
Markle,  76  Mich.  448. 

Minnesota. — Dugan  v.  St.  Paul,  etc., 
R.  Co.,  43  Minn.  414. 

Missouri.  —  Travis  v.  Continental 
Ins.  Co.,  47  Mo.  App.  482;  State  v. 
Patrick,  107  Mo.  147;  Whitmore  v. 
Supreme  Lodge,  100  Mo.  36;  Pugh  v. 
Ayres,  47  Mo.  App.  590. 

New  York, — Newman  v.  Ernst  (Buf- 
falo Super.  Ct.),  10  N.  Y.  Supp.  310; 
Holmes  z*.  Moffat,  120  N.Y.  159;  Doyle 
V.  Manhattan  R.  Co.  (C.  PL),  8  N.  Y. 
Supp.  324;  Ganiard  v.  Rochester  City, 
etc.,  R.  Co.,  50  Hun  (N.  Y.)  22;  Amer- 
ican Bank  Note  Co.  v.  Metropolitan 
El.  R.  Co.  (Supreme  Ct.),  18  N.  Y. 
Supp.  532;  Barney  v.  Fuller  (Supreme 
Ct.),  15  N.  Y.  Supp.  694;  Magnolia 
Anti-Friction  Metal  Co.  v.  Sing  Ley 
(Supreme  Ct.),  17  N.  Y.  Supp.  251. 

North  Carolina. — State  v.  Crane,  no 
N.  Car.  530. 

Pennsylvania. — Lentz  v.  Carnegie, 
145  Pa.  St.  612. 

South  Carolina. — State  v,  Howard, 
35  S.  Car.  197. 

Texas. — Welhosen  v.  State,  30  Tex. 
App.  623;  Rodgers  v.  State,  30  Tex. 
App.  510;  Smith  V.  Lee,  82  Tex.  124; 
Morgan  v.  State  (Tex.  App.,  1892),  18 
S.  W.  Rep.  647;  Ballard  v.  Carmichael, 
83  Tex.  355. 

Wisconsin. — Waterman  v.  Chicago, 
etc.,  R.  Co.,  82  Wis.  613;  Beggs  v. 
Chicago,  etc.,  R.  Co.,  75  Wis.  444. 

United  States. — Boyd  v.  U.  S.,  142 
U.  S.  450. 

3.   Lloyd  V.  Preston,  146  U.  S.  630. 

Unless  it  appears  that  the  prejudi- 
cial inference  upon  the  jury  was  not 
thereby  wholly  removed.  Maxted  v. 
Fowler,  94  Mich.  106;  Aldis  v.  Stewart 
(Super.  Ct.),  24  N.  Y.  Supp.  329;  Aus- 
tin V.  Carswell,  67  Hun  (N.  Y.)  579; 
Lyts  V.  Keevey,  5  Wash.  606;  Bedford 
V.  State,  36  Neb.  702;  Green  v.  State, 
96  Ala.  29. 

Thus  error  in  admitting  in  evidence 
an  instrument  making  a  libellous  at- 
tack on  the  character  of  1  witness  is 
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court  to  the  jury  withdrawing  it  from  their  consideration,*  unless 


not  cured  by  merely  striking  it  out. 
Maxted  v.  Fowler,  94  Mich.  106. 

Presumption  where  Baled  out. — "  The 
first  ground  in  the  motion  complains 
that  the  court  admitted  illegal  testi- 
mony and  afterwards  ruled  it  out.  To 
sustain  this  complaint,  it  must  be 
shown  that  the  party  received  some 
damage  or  hurt  by  this  action  of  the 
court;  the  same  will  not  be  inferred  in 
a  civil  cause,  whatever  may  be  the  rule 
in  a  criminal  case,  the  presumption 
being  that  whatever  damage  was  done 
by  the  admission  of  the  illegal  evi- 
dence was  cured  by  the  court  in  ruling 
out  the  evidence."  Rowland  v.  Car- 
michael,  77  Ga.  350. 

1.  Alabama. — Alabama  G.  S.  R.  Co. 
V.  Frazier,  93  Ala.  45;  Dismukes  v. 
State,  83  Ala.  287. 

Georgia. — Brown  v.  Matthews,  79 
Ga.  i;  Rowland  v.  Carmichael,  77  Ga. 
350. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Blume,  137  111.  448. 

Indiana. — Taylor  v.  Wootan,  i  Ind. 
App.  188;  La  Matts  v.  State,  128  Ind. 
123;  Citizens'  St.  R.  Co.  v.  Spahr,  7 
Ind.  App.  23. 

Iowa. — Shepard  v.  Chicago,  etc.,  R. 
Co.,  77  Iowa  54;  SuUens  v.  Chicago, 
etc.,  R.  Co.,  74  Iowa  59;  State  z'.  Cum- 
mins, 76  Iowa  133. 

Kansas. — Kinsley  v.  Morse,  40  Kan. 
577;  Woods  V.  Hamilton,  39  Kan. 
69. 

Massachusetts. — Anthony  v.  Travis, 
148  Mass.  53. 

Michigan. — Mitts  v.  McMorran,  85 
Mich.  94;  Blaisdell  v.  Scally,  84  Mich. 
149;  Feiertag  v.  Feiertag,  73  Mich.  297. 

Minnesota. — Hillestad  v.  Hostetter, 
46  Minn.  393;  Juergens  v.  Thom,  39 
Minn.  458. 

Missouri. — Wright  v.  Gillespie,  43 
Mo.  App.  244;  O'Mellia  v.  Kansas 
City,  etc.,  R.  Co.,  115  Mo.  205;  Ste- 
phens V.  Hannibal,  etc. ,  R.  Co. ,  96  Mo. 
207;  Durant  v.  Lexington  Coal  Min. 
Co.,  97  Mo.  62. 

Montana. — Garver  v.  Lynde,  7  Mont. 
108. 

New  York. — Lawrence  v.  Mycenian 
Marble  Co.,  i  Misc.  Rep.  (N.  Y.  C. 
PI.)  105;  Mattes  V.  Frankel,  65  Hun 
(N.  Y.)  203;  People  v.  Kennedy  (Su- 
preme Ct.),  22  N.  Y.  Supp.  267. 

North  Carolina. — Toole  v.  Toole, 
112  N.  Car.  152;  Bridgers  v.  Dill,  97 
N.  Car.   222;  Ray  v.   Ray,  98  N.  Car. 
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566;  Blake  v.   Broughton,  107  N. 
220. 

Oregon. — Marx  v.    Croisan,  17 
gon  393. 

Pennsylvania. — Erie,  etc.,  R.  Co.  v. 
Smith,  125  Pa.  St.  259. 

South  Carolina. — State  v.  James,  34 
S.  Car.  49;  Sanders  v.  Bagwell,  37  S. 
Car.  145. 

Texas. — Dillingham  v.  Anthony,  73 
Tex.  47;  Smith  I'.  State,  31  Tex.  Crim. 
Rep.  315;  Skaggs  v.  State,  31  Tex. 
Crim.  Rep.  563;  Miller  r.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep.  925. 

Washington.  —  Lyts  v.  Keevey,  5 
Wash.  606. 

Wisconsin. — Pireaux  v.  Simon,  79 
Wis.  392. 

A  charge  to  the  jury  to  disregard 
such  evidence  is  equivalent  to  an  order 
striking  it  out.  Holmes  v.  Moffat,  120 
N.  Y.  162,  overruling  Erben  v.  Loril- 
lard,  19  N.  Y.  299;  Mattes  v.  Frankel, 
65  Hun(N.  Y.)  203. 

In  Criminal  Cases. — The  same  rule  is 
generally  held  to  apply  to  criminal 
cases.  Com.  v.  Ham.,  150  Mass.  122; 
State  V.  Eller,  104  N.  Car.  853. 

The  Contrary  Doctrine  is  held  in 
State  V.  Thomas,  99  Mo.  235. 

Where  not  Cured.  —  The  erroneous 
admission  of  evidence,  in  a  criminal 
prosecution,  that  defendant  had  been 
already  once  convicted  of  the  same 
crime,  is  not  cured  by  a  mere  remark 
of  the  judge  that  whether  there  had 
been  a  criminal  prosecution  of  the 
same  character  for  such  offenses  was  a 
matter  of  no  concern  for  the  jury. 
Austin  V.   Carswell,   67  Hun  (N.   Y.) 

579- 

Nor  the  admission  of  clearly  in- 
competent evidence  in  a  criminal  case 
by  striking  it  out,  without  additional 
instruction  to  the  jury  to  disregard  it. 
Bedford  v.  State,  36  Neb.  702. 

In  Action  for  Damages. — So  where  an 
action  is  brought  solely  for  the  re- 
covery of  damages  for  deprivation  of 
the  use  of  a  street  by  obstruction,  er- 
roneous admission  of  evidence  as  to 
damages  caused  by  flow  of  surface 
water  is  rendered  harmless  by  a  charge 
which  confines  the  jury  to  questions 
of  depreciation  caused  by  the  depriva- 
tion alone.  Schneider  v.  Detroit,  72 
Mich.  240. 

In  Insurance  Cases. — Certain  receipts 

were   admitted    in   evidence,    for   the 

.     purpose  of  comparing  the   signature 
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it  is  clear  that  they  were  nevertheless  unduly  influenced  thereby, 
when  the  judgment  will  be  reversed.* 

c.  Exclusion  OF  Evidence — in  General. — It  is  harmless  error 
to  exclude  evidence  over  objection,  where  substantially  the  same 
evidence   is   subsequently  admitted.*     And    error   in  excluding 


of  the  receiptor  with  his  alleged  sig- 
nature to  an  application  for  insurance, 
which  he  denied.  After  the  proofs 
and  arguments  were  closed,  the  court 
stated  in  the  presence  of  the  jury 
that  the  receipts  ought  not  to  be  con- 
sidered by  the  jury  at  all,  and  prac- 
tically directed  the  jury  not  to  consider 
them.  Held,  error  without  prejudice. 
Mallory  v.  Ohio  Farmers'  Ins.  Co.,  90 
Mich.  112. 

1.  Wabash  Western  R.  Co.  v.  Fried- 
man, 146  III.  583;  McAllister  !».  Detroit 
Free  Press  Co.,  85  Mich.  453;  French 
V.  Detroit  Free  Press  Co.,  85  Mich. 
463;  Meyer  z/.  Lewis,  43  Mo.  App.  417. 

2.  Alabama. — Thompson  v.  Drake,  32 
Ala.  99;  Walker  v.  Stale,  91  Ala.  76; 
Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45  ;  Louisville,  etc.,  R.  Co.  v. 
Hall,  91  Ala.  112;  Alabama  State  Land 
Co.  V.  Reed  (Ala.,  1891),  10  So.  Rep. 
23S. 

California.  —  Mitchell  v.  Southern 
Pac.  R.  Co.,  87  Cal.  62;  Gillaspie  v. 
Hagans,  90  Cal.  go ;  Weinburg  v. 
Somps  (Cal.,  1893),  33  Pac.  Rep.  341; 
Goldman  z/.  Bashore,  80  Cal.  146;  Rob- 
inson V.  Nevada  Bank,  81  Cal.  106; 
San  Joaquin  Valley  Bank  v.  Bours,  73 
Cal.  200  ;  Seligman  v.  Armando,  94 
Cal.  314;  Conboy  v.  Dickinson,  92  Cal. 
600;  People  V.  Scott,  93  Cal.  516. 

Colorado. — Nevitt  v.  Crow,  i  Colo. 
App.  453;  Power  v.  People,  17  Colo. 
178;  Cowan  V.  Cowan,  16  Colo.  335. 

Connecticut. — Osborne  v.  Taylor,  58 
Conn.  439;  Davis  v.  Guilford,  55  Conn. 

351- 

District  of  Columbia. — U.  S.  v.  Cross 
(D.  C),  20  Wash.  L.   Rep.  98. 

Georgia. — Hunnicutti'.  Georgia  Pac. 
R.  Co.,  85  Ga.  195;  Lovett  v.  State,  80 
Ga.  255;  Vaughn  v.  State,  88  Ga.  731; 
Rowland  v.  Carmichael,  77  Ga.  350. 

Illinois.  —  Atkinson  Car  Spring 
"Works  V.  Barber,  145  111.  418;  Grubey 
V.  Illinois  Nat.  Bank,  133  111.  79;  At- 
kinson Car  Spring  Works  v.  Barber, 
40  111.  App.  348;  Chicago,  etc.,  R.  Co. 
V.  Lewis,  145  111.  67;  Kern  v.  Chicago 
Co-operative  Brewery  Assoc,  140  111. 
371;  Corwine  v.  Talbot,  31  III.  App. 
24. 

Indiana. — Huntington    v,    Hawley, 
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120  Ind.  502;  Pennsylvania  Co.  v.  Mar- 
ion, 123  Ind.,  415;  State  v.  Taylor,  5 
Ind.  App.  29;  Smith  -v.  McDonald,  3 
Ind.  App.  49;  Haverstick  v.  State,  6 
Ind.  595. 

Iowa. — Cahalan  v.  Cahalan,  82  Iowa 
416;  Kelly  V.  Norwich  F.  Ins.  Co.,  82 
Iowa  137;  Martin  v.  Capital  Ins.  Co., 
85  Iowa  643;  Slate  v.  Munchrath,  78 
Iowa  268;  Bradley  v.  Palen,  78  Iowa 
126;  Walker  v.  Dailey,  87  Iowa  375; 
Rea  V.  Jaffray,  82  Iowa  231;  Amos  v. 
Buck,  75  Iowa  651;  Winney  v.  Sand- 
wich Mfg.  Co.  (Iowa,  1S91),  50  N.  W. 
Rep.  565;  Bruner  v.  Wade,  84  Iowa 
698;  Smalleyi/.  Fullerton  (Iowa,  1893), 
55  N.  W.  Rep.  320. 

Kansas.  —  Central  Branch  Union 
Pac.  R.  Co.  V.  Andrews,  41  Kan.  370; 
Le  Roy,  etc.,  R.  Co.  v.  Hollis,  39  Kan. 
646;  Wichita,  etc.,  R.  Co.  v.  Gibbs,  47 
Kan.  274;  St.  Louis,  etc.,  R.  Co.  v. 
Tiernan,  37  Kan.  627;  Wilson  v.  Jones, 
48  Kan.  767. 

Kentucky. — Overall  v.  Bland  (Ky., 
1889),  12  S.  W.  Rep.  273;  Mathis  v. 
Com,  (Ky.,  1890),  13  S.  W.  Rep.  360. 

Maine. — Thomson  v.  Sebasticook, 
etc.,  R.  Co.,  Si  Me.  40;  Mann  v.  Max- 
well, 83  Me.  146. 

Massachusetts. — Nelson  v.  Boston, 
etc.,  R.  Co.,  155  Mass.  356;  Chase's 
Patent  Elevator  Co.  v.  Boston  Town 
Boat  Co.,  155  Mass.  211;  Providence, 
etc.,  R.  Co.  V.  Worcester,  155  Mass. 
35- 

Michigan. — .Stanton  v.  Estey  Mfg. 
Co.,  90  Mich.  12;  Ellis  v.  Whitehead, 
95  Mich.  105;  Pigott  V.  Engle.  60  Mich. 
221;  Kendrick  v.  Towle,  60  Mich.  363; 
Anderson  v.  Thunder  Bay  River 
Boom  Co.,  61  Mich.  4S9;  Langworthy 
V.  Green  Tp.,  88  Mich.  207. 

Minnesota. — Alexander  v.  Chicago, 
etc.,  R.  Co.,  41  Minn.  515;  Peck  v. 
Snow,  47  Minn.  398;  Minnesota  State 
Agricultural  Soc.  v.  Swanson,  48  Minn. 
231. 

Missouri.  —  McGarry  v.  Missouri 
Pac.  R.  Co.,  36  Mo.  App.  340;  Kirk- 
bridge  V.  Gash,  34  Mo.  App.  256;  State 
V.  Elkins,  loi  Mo.  344;  Hamilton  v. 
Rich  Hill  Coal  Min.  Co.,  108  Mo.  364; 
Whitmore  v.  Supreme  Lodge,  100  Mo. 
36. 
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competent  evidence  will  be  considered  harmless  where,  if  such 
evidence  had  been  admitted,  it  could  have  had  no  effect  on 
the  final  result  ;*  and  the  same  rule  applies  where  the  point  to 


Nebraska. — Labaree  v.  Klosterman, 
33  Neb.  150;  Musselman  v.  Barker,  26 
Neb.  737;  Smith  v.  Crete,  etc.,  R.  Co., 
29  Neb.  142;  Consaul  v.  Sheldon,  35 
Neb.  247. 

Nevada.  —  Winter  v.  Fulstone,  20 
Nev.  260;  State  v.  Lewis,  20  Nev.  333; 
Patchen  v.  Keeley,  19  Nev.  404. 

New  York.  —  American  Encaustic 
Tiling  Co.  v.  Reich  (City  Ct.),  ir  N. 
Y.  Supp.  776;  Palmer  v.  Conant  (Su- 
preme Ct.),  II  N.  Y.  Supp.  917;  Amer- 
*■  lean  Encaustic  Tiling  Co.  v.  Reich 
(C.  PI.),  12  N.  Y.  Supp.  927;  Taylor 
V.  Taylor  (Supreme  Ct.),  13  N. 
Y.  Supp.  55;  Mendelson  v.  Shef- 
field (Super.  Ct.),  13  N.  Y.  Supp. 
606;  Moss  V.  Manhattan  R.  Co.,  58 
Hun  (N.  Y.)  611;  Sprague  v.  Gibson 
(Supreme  Ct.).  17  N.  Y.  Supp.  685; 
Schneider  v.  Second  Ave.  R.  Co.,  133 
N.  Y.  583;  Newman  v.  Ernst  (Buffalo 
Super.  Ct.),  10  N.  Y.  Supp.  310;  Mori- 
son  V.  Broadway,  etc.,  R.  Co.  (Su- 
preme Ct.),  8  N.  Y.  Supp.  436;  Car- 
penter V.  Knapp  (Supreme  Ct.),  21 
N.  Y.  Supp.  297;  People  v.  Martin 
(Supreme  Ct.),  8  N.  Y.  Supp.  516; 
Nicholson  v.  Paston  (Buffalo  Super. 
Ct.),  II  N.  Y.  Supp.  567;  Baldwin  v. 
Short,  125  N.  Y.  553;  Baird  v.  Slaight 
(Supreme  Ct.),  8  N.  Y.  Supp.  603;  Bar- 
ton V.  Govan,  116  N.  Y.  658:  Arthur  v. 
Wright  (Supreme  Ct.),  10  N.  Y.  Supp. 
368;  Beiser  v.  Beiser  (Supreme  Ct.), 
8  N.  Y.  Supp.  55;  Flanagan  v.  Mitch- 
ell (C.  PI.),  10  N.  Y.  Supp.  234;  Leich- 
man  v.  Jughardt  (Supreme  Ct.),  4  N. 
Y.  Supp.  525;  Morris  v.  Wells  (Su- 
preme Ct.),  7  N.  Y.  Supp.  61;  Matter 
of  Brown,  59  Hun  (N.  Y.)  628;  Matter 
of  McArthur's  Will,  59  Hun  (N.  Y.) 
619;  Roberts  v.  Johnstown  Bank  (Su- 
preme Ct.),  14  N.  Y.  Supp.  432;  Na- 
tional Park  Bank  v.  Steele,  etc.,  Mfg. 
Co.,  58  Hun  (N.  Y.)  81;  Bick  v.  Reese 
(Supreme  Ct.),  3  N.  Y.  Supp.  757;  Mc- 
Swyny  v.  Broadway,  etc.,  R.  Co.  (Su- 
preme Ct.),  7  N.  Y.  Supp.  456;  Good- 
year V.  Adams  (Supreme  Ct.)  5  N.  Y. 
Supp.  275;  Reed  v.  Zimmerman,  4 
Misc.  Rep.  (N.  Y.  C.  PI.)  142. 

North  Carolina.  —  Toledo,  etc.,  R. 
Co.  V.  Milligan,  2  Ired.  (N.  Car.) 
578;  Grant  v.  Raleigh,  108  N.  Car.  462. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v. 
Herrick,  49  Ohio  St.  25. 


Pennsylvania. — Nesbitt  v.  Turner, 
155  Pa.  St.  429. 

South  Carolina. — Dillard  v.  Samuels, 
25  S.  Car.  318;  Taylor  v.  Dominick, 
36  S.  Car.  368. 

Tennessee.  —  Morton  v.  State,  gi 
Tenn.  437;  Ellis  v.  State,  92  Tenn.  85. 

Texas. — Brown  v.  Fountain,  3  Tex. 
Civ.  App.  227;  Gregory  v.  Coleman,  3 
Tex.  Civ.  App.  166;  Equitable  Mort- 
gage Co.  V.  Norton,  71  Tex.  683;  Do- 
honey  V.  Womack  (Tex.,  1892),  19  S. 
W.  Rep.  883;  Smith  v.  Eckford  (Tex., 
I891),  18  S.  W.  Rep.  210. 

Vermont. — Walker  v.  Collins,  61  Vt. 
542. 

West  Virginia. — Kerr  v.  Lunsford, 
31  W.  Va.  659. 

Wisconsin.  —  Whalen  v.  Chicago, 
etc.,  R.  Co.,  75  Wis.  654;  Zoldoske  v. 
State,  82  Wis.  580;  Griswold  v.  Wright, 
69  Wis.  i;  Morgenstein  v.  Nejedlo,  79 
Wis.  388;  Packard  v.  Backus.  78 
Wis.  188;  Beggs  V.  Chicago,  etc.,  R. 
Co.,  75  Wis.  444. 

Of  Part  Only. — But  error  in  excluding 
admissible  evidence  is  not  cured  by  the 
subsequent  admission  of  a  part  of  it 
only.  Manning  v.  Maas,  2  Misc.  Rep. 
(N.  Y.  C.  PI.)  266;  Fisher  v.  Monroe, 
2  Misc.  Rep.  (N.  Y.  C.  PI.)  326. 

And  where  objectionable  evidence 
has  been  admitted,  no  reversible  error 
is  committed  if  sufficient  remains  after 
the  rejection  to  justify  the  court  in 
the  belief  that  a  second  trial  would 
have  the  same  result  as  the  first. 
Baker  v.  Shaw,  35  Mo.  App.  611. 

1.  Alabama. — Truss  v.  Davidson,  90 
Ala.  359;  Marks  v.  State,  87  Ala.  99; 
Cowen  V.  Eartherly  Hardware  Co.,  95 
Ala.  324;  Dunton  v.  Keel,  95  Ala.  159; 
Birmingham  Mineral  Co.  v.  Harris,  98 
Ala.  326. 

Arkansas. — Ferguson  Lumber  Co. 
V.  Low  (Ark.,  1891),  17  S.  W.  Rep. 
879. 

California. — Salle  v.  Mayer,  91  Cal. 
165;  Moulton  V.  Harris,  94  Cal.  420; 
Santa  Cruz  v.  Enright  (Cal.,  1892),  30 
Pac.  Rep.  197;  People  v.  Phelan,  93 
Cal.  Ill;  Mills  v.  Los  Angeles,  90 
Cal.  522;  Tuffree  v.  Brock  (Cal., 
1893),  31  Pac.  Rep.  1134;  Christy  v. 
Spring  Valley  Water  Works,  97  Cal. 
21;  People  V.  Ching  Hing  Chang,  74 
Cal.  389. 
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which  the  excluded  evidence  goes  is  fully  established  by  other 


Colorado. — Cravens  v.  Bennett,  17 
Colo.  419. 

Connecticut. — Erwin  v.  English,  61 
Conn.  502;  Spencer  v.  New  York,  etc., 
R.  Co.,  62  Conn.  242;  Brown  v.  Brown 
(Conn.,  1890),  6  N.  E.  Rep.  745. 

Florida. — Johnston  v.  State,  29  Fla. 
558. 

Georgia. — Harvey  v.  West,  87  Ga. 
553;  Higginbotham  v.  Campbell,  90 
Ga.  183;  McMillan  v.  Toombs,  79  Ga. 

143- 

Illinois. — Bohrer  v.  Stumpff,  31  111. 
App.  139;  Barling  v.  Peters,  134  111. 
606;  Goodwillie  v.  Lake  View,  137 
111.  51;  Leinweber  v.  Forest  City  Ins. 
Co.,  32  111.  App.  190;  Common  vl 
People,  39  111.  App.  31. 

Indiana. — Crawford  v.  Anderson, 
129  Ind.  117;  Dunn  v.  Barton,  2  Ind. 
App.  444;  Martin  v.  State,  5  Ind.  App. 
453;  Wagner  v.  State,  116  Ind.  181. 

Iowa. — State  v.  Row,  81  Iowa  138; 
Hunt  V.  Iowa  Cent.  R.  Co.,  86  Iowa 
15;  Haworth  v.  Seevers  Mfg.  Co.,  87 
Iowa  765. 

Kansas. — Kimball  v.   Bell,  47  Kan. 

757- 

Kentucky. — Jackson  v.  Com.  (Ky. , 
1890),  14  S.  W.  Rep.  677;  Lue  v.  Com. 
(Ky.,  1891),  15  S.  W.  Rep.  664; 
Walkup  V.  Com.  (Ky.,  1892),  20  S.  W. 
Rep.  221. 

Louisiana. — State  v.  Spillman,  43 
La.  Ann.  looi. 

Maine. — Jewell  z/.Gagne,  82  Me.  430. 

Massachusetts. —  South  Scituate  v. 
Scituate,  155  Mass.  428;  Daley  v. 
American  Printing  Co.,  150  Mass.  77. 

Michigan. — Jones  v.  Portland,  88 
Mich.  598;  Partlow  v.  Swigart,  90 
Mich.  61;  Daniels  v.  Weeks,  90  Mich. 
190;  Mears  v.  Cornwall,  73  Mich.  78. 

Minnesota. — Gammon  r/.  Canfield,  42 
Minn.  368;  Schmidt  v.  McCarthy 
(Minn.,  1890).  46  N.  W.  Rep.  239; 
Duncan  v.  Kohler,  37  Minn.  379; 
Keyes  v.  Minneapolis,  etc.,  R.  Co.,  36 
Minn.  290. 

Aiississippi. — Louisville,  etc.,  R.  Co. 
V.  Crayton,  69  Miss.  152. 

Missouri. — Keen  v.  Watson,  39  Mo. 
App.  165;  Schiueter  v.  Albert,  39  Mo. 
App.  154;  Stillwell  V.  Patton,  108  Mo. 
352;  Morgan  z/.  Wood,  38  Mo.  App.  255; 
Kennedy  v.  Ballard,  30  Mo.  App.  340. 

Ne7v  Hampshire. — Hart  v.  Lock- 
wood  (N.  H.,  1891),  23  Atl.  Rep.  367. 

New  Mexico. — Salazer  v.  Longwill 
(N.  Mex..  1891),  25  Pac.  Rep.  927. 


New  York. — Avery  v.  Mattice  (Su- 
preme Ct.),  9  N.  Y.  Supp.  166;  Smith 
V.  Home  Ins.  Co.,  47  Hun  (N.  Y.) 
30;  New  York  Fourth  Nat.  Bank  v. 
Spinney,  47  Hun  (N.  Y.)  293;  Luce 
V.  Knowlton  (City  Ct.),  15  N.  Y. 
Supp.  825;  A.  B.  Cleveland  Co.  v. 
A.  C.  Nellis  Co.  (C.  PI.),  18  N.  Y. 
Supp.  448;  Matter  of  Valentine's  Es- 
tate, 136  N.  Y.  623;  Roberts  v.  Johns- 
town Bank  (Supreme  Ct.),  14  N.  Y. 
Supp.  432;  Barnes  v.  McDonald  (Su- 
preme Ct.),  13  N.  Y.  Supp.  440;  Briggs 
V.  Gardner  (Supreme  Ct.),  15  N.  Y. 
Supp.  335;  Matter  of  Lasak's  Will,  57 
Hun  (N.  Y.)  417;  Mutual  L.  Ins.  Co. 
V.  Suiter,  131  N.  Y.  557;  Berg  v.  Car- 
roll (C.  PI.),  16  N.  Y.  Supp.  175;  People 
V.  Brooks,  131  N.  Y.  321. 

Ohio. — Devere  v.  State,  5  Ohio  Cir. 
Ct.  Rep.  509. 

Pennsylvania. — Gearing  v.  Carroll, 
151  Pa.  St.  79;  Worrall  v.  Pyle,  132  Pa. 
St.  529. 

South  Carolina. — Taylor  v.  Domi- 
nick,  36  S.  Car.  368;  Brennan  v.  Wink- 
ler, 37  S.  Car.  457;  Blohme  v.  Lynch, 
26  S.  Car.  300. 

Tennessee.  —  Pearce  v.  Suggs,  85 
Tenn.  724. 

Texas. — Cassin  v.  La  Salle  County, 
I  Tex.  Civ.  App.  127;  McGrady  v. 
Monks,  I  Tex.  Civ.  App.  611;  Red 
River,  etc. ,  R.Co.  v.  Blount,  3  Tex.  Civ. 
App.  282;  Howard  v.  Kopperl,  74  Tex. 
494;  Holstein  v.  Adams,  72  Tex.  485; 
Couts  V.  Neer,  70  Tex.  468;  Lewis  v. 
Simon,  72  Tex.  470;  Irby  v.  State,  25 
Tex.  App.  203;  Wyattf.  Duncan  (Tex. 
Civ.  App.,  1893),  22  S.  W.  Rep.  665; 
Mealer  v.  State,  32  Tex.  Crim.  Rep. 
102;  Skaggs  V.  State,  31  Tex.  Crim. 
Rep.  563;  Blackwell  v.  State,  30  Tex. 
App.  416. 

Vermont. — Good  v.  Knox,  64  Vt.  97; 
Frary  v.  Gusha,  59  Vt.  257. 

Wisconsin. — Perrin  v.  State,  81  Wis. 
135;  Hawley  v.  Harran,  79  Wis.  379; 
Schrubbe  v.  Connell,  69  Wis.  476;  Ab- 
bott V.  Gore,  74  Wis.  509. 

United  States. — Wunderlich  v.  New 
York,  33  Fed.  Rep.  854. 

Presumption  of  Prejudice. — But  it  is 
sufficient  to  constitute  reversible  error 
that  the  excluded  evidence  might  have 
changed  the  result;  all  doubts  must  be 
removed  by  the  record, orthe  judgment 
will  be  deemed  erroneous.  In  re  Car- 
penter's Estate,  79  Cal.  382;  Bryant  v. 
Randolph,  133  N.Y.  70;  Doyle  v.  Bcau- 
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proof,*  or  is  conceded  or  admitted  on  the  trial.*  So  a  denial  of 
a  motion  to  strike  out  illegal  evidence  is  no  ground  for  reversal 
where  the  judgment  would  have  been  clearly  unaffected  by  an 
order  granting  the  motion.' 

Waiver  of  Error. — A  party  cannot  complain  on  appeal  because  the 
trial  court  excluded  evidence  offered  by  himself,  when  like  evi- 
dence offered  by  his  adversary  was  excluded  upon  his  objection.* 

d.  As  TO  Questions. — A  ruling  erroneously  allowing  a  ques- 
tion to  "be  asked  is  rendered  harmless  where  the  answer  could  not 
have  affected  the  appellant  unfavorably,*  and  so  is  a  ruling  ex- 


pre  (Supreme  Ct.),  17  N.  Y.  Supp.  287; 
Saxon  V.  New  York  El.  R.  Co.  (Su- 
preme Ct.),  19  N.  Y.  Supp.  746;  O'Day 
V.  Chaffee  (Supreme  Ct.),  19  N.  Y. 
Supp.  559;  Indianapolis  Union  R.  Co. 
V.  Boettcher,  131  Ind.  82;  Dean  v. 
State,  130  Ind.  237;  Rankin  v.  Bell,  85 
Tex.  28;  Robinson  v.  Brewster,  140 
111.  649;  Texas,  etc.,  R.  Co.  v.  Nel- 
son, 50  Fed.  Rep.  814;  Searles  v. 
State,  6  Ohio  Cir.  Ct.  Rep.  331.  See 
Presumption  of  Prejudice,  supra, 

1.  Locke  z'.  Moulton,96Cal.  21;  Ken- 
tucky Cent.  R.Co.  v.  Smith  (Ky.,  1892), 
20  S.  W.  Rep.  392;  Roberts  v.  Com. 
(Ky.,  1893),  22  S.  W.  Rep.  845;  Amos 
V.  State,  96  Ala.  120;  Seybold  v.  Mor- 
gan, 43  111.  App.  39;  Stayton  v.  State, 
32  Tex.  Crim.  Rep.  33;  St.  Kevin Min. 
Co  V.  Isaacs,  18  Colo.  400;  St.  Paul 
F.  etc., Ins. Co.  v.  Gotthelf ,  35  Neb.  351; 
Mammoth  Springs  Roller  Mill  Co.  v. 
Ellston  (Ark.,  1893),  22  S.  W.  Rep. 
344;  Seyring  v.  Eschweiler,  85  Wis. 
117;  Seattle,  etc.,  R.  Co.  v.  Gilchrist, 
4  Wash.  509;  State  v.  Fletcher,  24  Ore- 
gon 295. 

2.  Alabama.  —  Pellum  v.  State,  8g 
Ala.  28;  Bowen  v.  State,  98  Ala.  83. 

California. — Clark  v.  Olsen  (Cal., 
1893).  33  Pac.  Rep.  274. 

Connecticut.  —  Boseli  v.  Doran,  62 
Conn.  311. 

Georgia. — Perseverance  Min.  Co.  v. 
Bisaner,  87  Ga.  193. 

Indiana. — Conrad  v.  State,  132  Ind. 
524;  Citizens'  St.  R.  Co.  v.  Robbins, 
128  Ind.  449. 

Iowa. — Gallagher  v.  Bell,  82  Iowa 
722. 

Michigan. — Ellis  v.  Whitehead,  95 
Mich.  105. 

Missouri. — Thomas  v.  Walnut  Land, 
etc.,  Co.,  43  Mo.  App.  653;  State  v. 
Howard,  102  Mo.  142;  Mellor  v.  Mis- 
souri Pac.  R.  Co.,  105  Mo.  455;  Hart- 
man  V.  Louisville,  etc.,  R.  Co.,  48 
Mo.  App.  619. 


New  York. — Coffey  v.  Lyons  (C.  PI.), 
10  N.  Y.  Supp.  317;  Williams  v. 
Guile,  46  Hun  (N.  Y.)  645;  Meurer 
V.  Von  Kramer,  69  Hun  (N.  Y.)  125; 
Phillips  V.  Richardson  (C.  PI.),  12  N. 
Y.  Supp.  282. 

North  Carolina. — Brown  v.  McKee, 
108  N.  Car.  387. 

South  Carolina. — Tant  v.  Guess,  37 
S.  Car.  489. 

Texas. — Munnink  v.  Jung,  3  Tex. 
Civ.  App.  395;  Westmoreland  v. 
Richardson,  2  Tex.  Civ.  App.  175; 
Haley  v.  Manning  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  711;  Harris  v. 
State,  31  Tex.  Crim.  App.  411;  Coyle 
V.  State  (Tex.  Crim.  App.,  1893),  21  S. 
W.  Rep.  765;  Gonzales  v.  State,  30 
Tex.  App.  203;  Leeper  v.  State,  29 
Tex.  App.  63. 

United  States. — Smith  v.  Sun  Print- 
ing, etc.,  Assoc,  55  Fed.  Rep.  240;  U. 
S.  V.  Gardner,  42  Fed.  Rep.  832. 

3.  Clark  v.  Olsen  (Cal.,  1893),  33 
Pac.  Rep.  274;  Stark  v.  Wellman,  96 
Cal.  400;  Richards  v.  Crocker  (Su- 
preme Ct.),  20  N.  Y.  Supp.  954; 
Rocker  v.  Wildforester  (Supreme 
Ct.),  20  N.  Y.  Supp.  9;  Brown 
V.  Helmuth  (Super.  Ct.),  21  N.  Y. 
Supp.  615;  Cunyus  v.  Guenther,  96 
Ala.  564;  Petree  v.  Brotherton,  133 
Ind.  692;  Horbach  v.  Marsh,  37  Neb. 
22;  Friesenhahn  v.  Merrill,  52  Minn. 
55;  Pickens  v.  Kniseley,  36  W.  Va. 
794;  Meyer  v.  Smith  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  995;  Prindle  v. 
Haight,  83  Wis.  50. 

4.  Hinton  v.  Whittaker,  loi  Ind. 
344;  Ga.fi  V.  Greer,  88  Ind.  122;  Lowe 
V.  Ryan,  94  Ind.  450;  Dinwiddle  v. 
State,  103  Ind.  loi;  Nitche  v.  Earle, 
117  Ind.  275. 

6.  Arkansas. — Sharp  v.  State,  51 
Ark.  147. 

Indiana. — Miller  v.  Cook,   127  Ind. 

339- 

Iowa. — State  v.  McGee,  81  Iowa  17. 
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eluding  a  question  which  is  subsequently  fully  answered.*  The 
allowance  of  an  improper  question  which  the  witness  declines  to 
answer,*  or  an  abuse  of  discretion  in  allowing  a  leading  question 
to  be  asked  where  the  answer  is  nonprejudicial  to  appellant,  is 
harmless  error.' 


Kansas. — Chicago,  etc.,  R.  Co.  v. 
Dill.  41  Kan.  736. 

Maryland. — Stoner  v.  Devilbiss,  70 
Md.  144. 

Massachusetts. — Com.  v.  Brady,  147 
Mass.  583;  Parkenson  v.  Bemis,  153 
Mass.  280. 

Michigan. — Mears  v.  Cornwall,  73 
Mich.  78;  Bell  v.  Zelmer,  75  Mich.  66. 

North  Carolina. — State  v.  Giles,  103 
N.  Car.  391. 

South  Carolina. — State  v.  Merriman, 
34  S.  Car.  16. 

Texas. — Gainesville,  etc.,  R.  Co.  v. 
Hall,  78  Tex.  169. 

Vermont. — Walker  v.  Collins,  61  Vt. 
542. 

West  Virginia. — Kerr  v.  Lunsford, 
31  W.  Va.  659. 

Wisconsin. — Stutz  v.  Chicago,  etc., 
R.  Co.,  73  Wis.  147;  Kalbus  v.  Abbot, 
77  Wis.  621. 

Refusal  to  strike  out  an  irresponsive 
and  immaterial  answer  is  ordinarily 
no  ground  for  reversal.  Hare  v. 
Mahony  (Supreme  Ct.),  14  N.  Y.  Supp. 
81;  Gorham  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  408;  State  v.  Burpee,  65 
Vt.  i;  Tennessee  Coal,  etc.,  R.  Co.  v. 
Hayes,  97  Ala.  201;  Bridgman  v.  Hall- 
berg,  52  Minn.  376;  San  Antonio,  etc., 
R.  Co.  V.  MacGregor  (Tex.  Civ.  App. , 
1893),  22  S.  W.  Rep.  269. 

1.  Alabama.  —  Tennessee  River 
Transp.  Co.  v.  Kavanagh  (Ala.,  1893), 
13  So.  Rep.  283. 

Colorado. — St.  Kevin  Min.  Co.  v. 
Isaacs,  18  Colo.  400. 

Dakota.— ^&rx\\.ory  v.  Collins,  6  Da- 
kota 234. 

florida. — Baker' f.  State,  30  Fla.  41. 

Georgia. — Woolfolk  v.  State,  85  Ga. 
69. 

Illinois.  —  Tudor  Iron  Works  v. 
Weber,  31  111.  App.  306;  Chicago,  etc., 
R.  Co.  V.  Wedel,  144  111.  9; 

Indiana. — Swales  v.  Jackson,  126 
Ind.  282. 

Iowa. — Sprague  v.  Atlec,  81  Iowa  i; 
Miller  v.  James,  86  Iowa  242;  State  v. 
Conable,  81  Iowa  60. 

Minnesota. — Hinds  v.  Backus,  45 
Minn.  170. 

Mississippi. — Ouilette  v.  Davis,  69 
Miss.  762. 


Missouri.  —  Reardon  v.  Missouri 
Pac.  R.  Co.,  X14  Mo.  384;  State  v. 
Smith,  114  Mo.  406;  State  v.  Sansone, 
116  Mo.  I.  ' 

New  York. — Van  Doren  v.  Jelliffe, 
I  Misc.  Rep.  (N.  Y.  C.  PI.)  364;  Herbst 
V.  Vacuum  Oil  Co..  68  Hun  (N.  Y.) 
222;  Pharo  V.  Beadleston,  2  Misc.  Rep. 
(N.  Y.  C.  PI.)  424;  Moss  V.  Manhattan 
R.  Co.,  58  Hun  (N.  Y.)  611;  Matter  of 
McArthur's  Will  (Supreme  Ct.),  12  N. 
Y.  Supp.  822;  People  v.  Fleming  (Su- 
preme Ct.),  14  N.  Y.  Supp.  200. 

2.  Clement  v.  Cureton,  36  Ala.  120; 
People  V.  Brown,  76  Cal.  573;  Sharon 
V.  Sharon,  79  Cal.  633;  Gorham  v. 
Kansas  City,  etc.,  R.  Co.,  113  Mo. 
408;  Warson  v.  McElroy,  33  Mo.  App. 
553;  Bulson  V.  People,  31  111.  409;  Peck 
V.  Snyder,  13  Mich.  21;  Naylor  v. 
Semmes,  4  Gill  &  J.  (Md.)  274;  Haupt 
V.  Haupt  (Pa.,  1888),  15  Atl.  Rep.  700; 
Blackwell's  Durham  Tobacco  Co.  v. 
McElwee,  100  N.  Car.  150;  Dial  v. 
Valley  Mut.  L.  Assoc,  29  S.  Car.  560; 
Lockhart  v.  Keller  (Tex.,  1888),  9  S. 
W.  Rep.  179;  Smith  v.  Niagara  F. 
Ins.  Co.,  60  Vt.  682. 

3.  Lyon  v.  Chamberlain,  41  Mich. 
119;  Smith  V.  Sherwood  Tp.,  62  Mich. 
159;  Williams  v.  Fresno  Canal,  etc., 
Co.,  96  Cal.  14;  St.  Paul  F.,  etc.,  Ins. 
Co.  V.  Gotthelf,  35  Neb.  351;  Van 
Doren  v.  Jelliffe  (C.  PI.),  20  N.  Y. 
Supp.  636;  Pilling  V.  Morse,  5  Wash. 
797;  Lettz  V.  State  (Tex.  Crim.  App., 
1893),  21  S.  W.  Rep.  371.  See  article 
Leading  Questions. 

As  where  the  witness  has  already 
given  evidence  from  which  his  answer 
is  legally  inferable.  Williams  v. 
Fresno  Canal,  etc.,  Co.,  96  Cal.  14. 

And  permitting  a  leading  question 
to  be  asked  on  an  admitted  point  is 
not  reversible  error.  Cannon  v. 
People,  141  111.  270. 

Opinion. — Mere  expressions  of  opin- 
ion after  the  witnesses  have  stated 
the  facts  upon  which  they  base  it  is 
not  ordinarily  ground  for  reversal. 
Schneider  v.  Manning,  121  111.  376; 
Chicago,  etc.,  R.  Co.  v.  Holland,  122 
111.  461;  Barrett  v.  Wheeler,  71  Iowa 
662;  Merkle  v.  Bennington  Tp.,  68 
Mich.  133. 
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e.  On  Trial  without  a  Jury. — Where  the  record  shows 
that  sujflficient  evidence  was  introduced  to  sustain  the  findings  of 
the  trial  judge  in  a  case  tried  to  the  court  alone,  the  judgment 
will  not  be  reversed  for  the  erroneous  admission  of  evidence,* 
as  the  judge  will  be  presumed  to  have  disregarded  it  in  making 
the  findings,*  unless  it  is  clear  that  he  was  influenced  thereby.^ 

8.  Errors  in  Giving  or  Refusing  Instructions.  (See  also  article 
Instructions.) — in  General. — Errors  in  giving  or  refusing  instruc- 
tions will  not  authorize  a  reversal  of  the  judgment  where  the 
verdict  is  manifestly  correct  upon  the  whole  case.'* 


Estoppel. — A  party  cannot  complain 
of  the  incompetency  of  a  witness's  tes- 
timony called  out  by  his  own  exami- 
nation. Jackson  v.  State,  29  Tex. 
App.  458;  McGraw  v.  Franklin,  2 
Wash.  17. 

A  defendant  who  introduces  evi- 
dence outside  the  issues  cannot  object 
that  the  court  erred  in  charging  on 
such  evidence.  Bowen  v,  Carolina, 
etc.,  R.  Co.,  34  S.  Car.  217. 

One  who  asks  and  obtains  instruc- 


Utak.  — Salt  Lake  Foundry,  etc.,  Co. 
V.  Mammoth  Min.  Co.,  6  Utah  351. 

Wisconsin. — Eureka  Steam  Heating 
Co.  V.  Sloteman,  6g  Wis.  398;  Duffy  v. 
Hickey,  68  Wis.  380;  Cameron  v. 
White,  74  Wis.  425;  Frisk  v.  Reigel- 
man,  75  Wis.  499;  Hooker  t/.  Brandon, 
75  Wis.  8. 

United  States.  —  Dorsheimer  v. 
Glenn,  51  Fed.  Rep.  404. 

2.  Montague  v.  Thomason,  91  Tenn. 
168;  Crook  V.  Tull,  iii  Mo.  283;  Klei- 


tions  on   a  certain  issue  cannot  com-     mann  v.  Geiselmann,  45  Mo.  App.  497; 


plain  that  the  defendant  has  obtained 
instructions  on  the  same  issue.  Cook 
V.  Farrah,  105  Mo.  492. 

1.  Alabama. — Nelms  v.  Kennon,  88 
Ala.  329. 

Colorado. — Standard  Accident  Ins. 
Co.  V.  Friedenthal,  i  Colo.  App.  5. 

Georgia. — Burgwyn  Tobacco  Co.  v. 
Bentley,  90  Ga.  508. 

Illinois. — Sawyer  v.  Campbell,  130 
111.  186;  Jackson  v.  People,  22  111. 
App.  626;  Allison  V.  Perry,  130  111.  9. 

Michigan. — People  v.  Bennett,  83 
Mich.  457. 

Missouri. — State  v.  Robyn,  25  Mo. 
App.  616;  Hoyt  V.  Davis,  30  Mo.  App, 
309;  McCullough  V.  Phoenix  Ins.  Co., 

113  Mo.  606;  Kleimann  w.  Gieselmann, 

114  Mo.  437. 

Nebraska. — Bilby  v.  Townsend,  29 
Neb.  220;  Stabler  v.  Gund,  35  Neb. 
648;  Dewey  v.  Allgire,  37  Neb.  6. 

New  York. — Cassidy  v.  Foutham  (C. 
PL),  14  N.  Y.  Supp.  151;  McSorley 
V.  Hughes  (Supreme  Ct.),  12  N.  Y. 
Supp.  179;  Bohlen  v.  Metropolitan  El. 
R.  Co.  (Super.  Ct.),  14  N.  Y.  Supp. 
378;  Korn  V.  New  York  El.  R.  Co.,  59 
Hun  (N.  Y.)  625;  McCarthy  v.  Galla- 
gher, 4  Misc.  Rep.  (N.  Y.  C.  PI.)  188; 
Hauxhurst  v.  Ritch,  119  N.  Y.  621. 

Texas. — Creager  v.  Douglass,  77 
Tex.  484;  Davis  v.  State,  75  Tex.  420; 
Rodriguez  v.  Haynes,  76  Tex.  225; 
Barth  v.  Green,  78  Tex.  678;  Garcia  v. 
Gray,  67  Tex.  282. 


Laumeier  v.  Gehnep,  no  Mo.  122: 
Gould  V.  Chicago,  etc.,  R.  Co.  (Su- 
preme Ct.),  15  N.  Y.  Supp.  895;  Mat- 
ter of  Williams'  Will  (Supreme  Ct.).  19 
N.  Y.  Supp.  778;  Kelly  v.  Green  Bay, 
etc.,  R.  Co.,  80  Wis.  328;  Y&xxv.  Sem- 
ple,  81  Wis.  230;  Victoria  Copper  Min. 
Co.  V.  Haws,  7  Utah  515;  Wiener  v. 
Nachbour,  38  111.  App.  527. 

3.  Tower  v.  Fetz,  26  Neb.  706;  Rich- 
ardson V.  Doty,  25  Neb.  420;  Totten  v. 
Read  (C.  PI.),  10  N.  Y.  Supp.  318;  Lo- 
der  V.  Whelpley,  in  N.  Y.  239;  Var- 
num  V.  Hart,  47  Hun  (N.  Y.)  18;  Mat- 
ter of  Williams'  Will  (Supreme  Ct.),  19 
N.  Y.  Supp.  798;  McKay  v.  Lasher, 
121  N.  Y.  477;  Roberts'  Appeal,  126 
Pa.  St.  102;  Harbison's  Estate,  145  Pa. 
St.  456;  Wagoner  v.  Ruply,  69  Tex. 
700;  Farmers'  Union  El.  Co.  v.  Syndi- 
cate .Ins.  Co.,  40  Minn.  152;  Victoria 
Copper  Min.  Co.  v.  Haws,  7  Utah  515; 
Maxwell  v.  State,  89  Ala.  150. 

4.  Alabama.  —  Eastis  v.  Montgom- 
ery, 95  Ala.  486;  Cowen  v.  Eartherly 
Hardware  Co.,  95  Ala.  324;  Costillo 
V.  Thompson,  9  Ala.  937;  Ray  v.  Jack- 
son, 90  Ala.  513;  Eufaula  v.  Simmons, 
86  Ala.  515;  Birmingham  Fire  Brick 
Works  V.  Allen,  86  Ala.  185:  Pritchett 
V.  Pollock,  82  Ala.  169;  Lawrence  v. 
State,  84  Ala.  424;  Blackburn  v.  State, 
86  Ala.  595. 

Arkansas. — Brown  v.  St.  Louis,  etc., 
R.  Co.,  52  Ark.  120;  Wellington  v. 
State,  52  Ark.  266;  Mammoth  Spring 
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Rolling  Mill  Co.  v.  Ellston  (Ark., 
1893),  22  S.  W.  Rep.  344;  O'Connell  v. 
Rosso,  56  Ark.  603. 

California. — Bishalter  v.  Hellman, 
72  Cal.  107;  People  v.  Clery,  72  Cal. 
59;  People  V.  Kernaghan,  72  Cal.  611; 
People  V.  Lee  Sare  Bo,  72  Cal.  623; 
People  V.  Bruggy  (Cal.,  1891),  26  Pac. 
Rep.  756;  Mann  v.  Higgins,  83  Cal.  66; 
O'Callaghan  v.  Bode,  84  Cal.  4S9;  Con- 
Ion  V.  Gardner  (Cal.,  1893),  32  Pac. 
Rep.  565;  Bean  v.  Travelers'  Ins.  Co., 
94  Cal.  581;  Reynolds  v.  Willard,  80 
Cal.  605;  People  v.  Cowgill,  93  Cal. 
596;  People  V.  Boling,  83  Cal.  380; 
Hughes  V.  Wheeler,  76  Cal.  230. 

Colorado.  —  Wyman  v.  Felker,  18 
Colo.  382;  Patrick  Red  Sandstone  Co. 
V.  Skoman,  i  Colo.  App.  323;  Oppen- 
heimer  v.  Denver,  etc.,  R.  Co.,  9  Colo. 
320;  Castagno  v.  Carpenter,  14  Colo. 
524;  Rio  Grande  Southern  R.  Co.  v. 
Knight,  I  Colo.  App.  219;  Denver, 
etc.,  R.  Co.  V.  Griffith,  17  Colo.  598. 

Connecticut.  —  Wren  v.  Parker,  57 
Conn.  529;  White  v.  Portland  (Conn., 
1893),  26  Atl.  Rep.  342. 

Z>rt^o/a.— Thompson  v.  Schaetzel,  6 
Dakota  284. 

Florida. — Jacksonville,  etc.,  R.  Co. 
V.  Peninsular  Land  Transp.,  etc.,  Co., 
27  Fla.  I,  157;  Sullivan  v.  McMillan, 
26  Fla.  543;  Wooten  v.  State,  24  Fla. 
335- 

Georgia. — McGruder  v.  State,  83  Ga. 
616;  McCord  V.  State,  83  Ga.  521; 
Blount  V.  Bone,  82  Ga.  346;  Yonn  v. 
Pittman,  82  Ga.  637;  Sumby  v.  State,  , 
81  Ga.  746;  Fry  v.  State,  81  Ga.  645; 
Paschel  v.  State,  77  Ga.  596;  Lucas  v. 
State,  92  Ga.  454;  Murphy  v.  State,  92 
Ga.  75;  Chattanooga,  etc.,  R.  Co.  v. 
Owen,  90  Ga.  265;  Mathews  v.  Bos- 
worth,  76  Ga.  19;  Mandell  v.  Fulcher, 
86  Ga.  166;  Bacon  z/.  Savannah,  91  Ga. 
500;  Blackman  v.  State,  80  Ga.  785; 
Lewis  V.  State,  91  Ga.  168. 

Idaho.  —  Stem-Winder  Min.  Co.  v. 
Emma,  etc.,  Consol.  Min.  Co.,  2  Idaho 
421. 

Illinois. — Channon  v.  Kerber,  44  111. 
App.  269;  Chicago,  etc.,  R.  Co.  v. 
Snyder,  27  111.  App.  476,  affirmed  in 
128  111.  655:  French  v.  Wolf,  22  111. 
App.  525;  Johnson  v.  Chicago,  24  111. 
App.  26;  Montag  v.  Linn,  23  111.  551; 
Green  v.  Springfield,  130  111.  515;  Wil- 
lard V.  Swanson,  22  111.  App.  424; 
Christy  v.  Stafford,  22  111.  App.  430; 
Morris  v.  Taliferro,  44  111.  App.  359; 
Sutton  V.  People,  145  111.  279;  Dvorak 
V.  Maloch,  41  111.  App.  131;  Lake  Erie, 


etc.,  R.  Co.  V.  Willis,  \xo  111.  614; 
Springfield  v.  Dalby,  139  lii.  34:  Quinn 
V.  People,  123  111.  333;  Anderson  v. 
Donaldson,  32  111.  App.  404;  McNulta 
V.  Lockridge,  137  111.  270;  Keithley  v. 
Stafford,  126  111.  507;  Johnson  v. 
People,  42  111.  App.  594;  Gannon  v. 
People,  127  111.  507. 

Indiana. — Langsdale  v.  Bonton,  12 
Ind.  467;  Sipe  v.  Sipe,  14  Ind.  477; 
Hess  V.  Lowrey,  122  Ind.  225;  Bron- 
son  V.  Dunn,  124  Ind.  252;  Smith  v. 
State,  28  Ind.  321;  Rollins  v.  State,  62 
Ind.  46;  Worley  v.  Moore,  97  Ind.  15; 
Cleveland,  etc.,  R.  Co.  v.  Newell,  104 
Ind.  264;  Huber  v.  Beck,  6  Ind.  App. 
484;  Swain  v.  Swain,  134  Ind.  596; 
Robinson  v.  Powers,  129  Ind.  480; 
State  V.  Caldwell,  115  Ind.  6;  Hogs- 
head V.  State,  120  Ind.  327;  Cline  v. 
Lindsey,  no  Ind.  337  ;  Ohio,  etc.,  R. 
Co.  V.  Smith,  5  Ind.  App.  560;  State 
V.  Ruhlman,  rii  Ind.  17;  Hamilton  v. 
Matlock,  22  Ind.  47;  Wagner  v.  State, 
116  Ind.  181  ;  Ohio,  etc.,  R.  Co.  v. 
Hecht,  115  Ind.  443;  Dickey  v.  Shirk, 
128  Ind.  278. 

Iowa. — Colton  v.  Gorham.  72  Iowa 
324;  Upton  V.  Paxton,  72  Iowa  295; 
State  V.  Richards,  72  Iowa  17;  Fisk  v. 
Chicago,  etc.,  R.  Co.,  83  Iowa  253; 
Bigelow  V.  Wilson,  87  Iowa  628;  Ship- 
ley V.  Reasoner,  87  Iowa  555;  Thorp 
V.  Western  Union  Tel.  Co.,  84  Iowa 
190;  Thompson  v.  Blanchard,  2  Iowa 
44;  Smith  V.  Coopers,  9  Iowa  376; 
Dunham  v.  Dennis,  9  Iowa  543;  Kin- 
yon  V.  Palmer,  20  Iowa  138;  Trimble 
V.  Thorson,  80  Iowa  246;  Martin  v. 
Capital  Ins.  Co.,  85  Iowa  643;  Russell 
V.  Huiskamp,  77  Iowa  727;  Whitney 
V.  Brownewell,  71  Iowa  251 ;  Wilson  v. 
Trowbridge,  71  Iowa  345;  Winney  v. 
Sandwich  Mfg.  Co.  (Iowa,  1891),  50 
N.  W.  Rep.  565;  Goldsborough  f .  Pid- 
duck,  87  Iowa  599;  Miller  v.  Brown 
(Iowa,  1889),  42  N.  W.  Rep.  561. 

Kansas. — Kinsley  z'.  Morse,  40  Kan. 
577;  Simpson  v.  Baxter,  41  Kan.  540; 
National  Solar  Salt  Works  j'.  Wemyss; 
38  Kan.  482;  Sweeney  v.  Merrill,  38 
Kan.  216;  Atchison,  etc.,  R.  Co.  v. 
Sadler,  38  Kan.  128;  Chicago,  etc.,  R. 
Co.  V.  Parsons,  51  Kan.  408;  Southern 
Kansas  R.  Co.  v.  Pavey,  48  Kan.  452; 
Beard  v.  Mackey,  51  Kan.  131;  Mis- 
souri Pac.  R.  Co.  V.  Eckel,  49  Kan. 
794;  Atchison,  etc.,  R.  Co.  v.  Walz,  40 
Kan.  433;  State  v.  Palmer,  40  Kan. 
474;  Ft.  Scott,  etc.,  R.  Co.  v.  Kar- 
racker,  46  Kan.  511. 

Kentucky. — Morris  v.    Morton  (Ky., 
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1892),  20  S.  W.  Rep.  289;  Clem  v.  Com. 
(Ky. ,  1890),  13  S.  W.  Rep.  102;  Cupp 
V.  Com.,  87  Ky.  35;  Cincinnati,  etc., 
R.  Co.  V.  Barker  (Ky.,  1893),  21  S.  W. 
Rep.  347. 

Louisiana.  —  Stackpole  v.  Wick- 
ham,  7  La.  Ann.  678;  New  Orleans, 
etc.,  R.  Co.  V.  Lagarde,  10  La.  Ann. 
150. 

Maine. — Moulton  v.  Witherell,  52 
Me.  237. 

Maryland. — MuUiken  v.  Boyce,  i 
Gill  (Md.)  60. 

Massachusetts. — Taft  v.  Com.,  158 
Mass.  526;  Com.  v.  Mullen,  150  Mass. 
394;  Soperz/.  Manning,  158  Mass.  381. 

Michigan. — Keating  v.  Retan,  80 
Mich.  324;  Schneider  v.  Detroit,  72 
Mich.  240;  People  v.  Harrison,  93 
Mich.  594;  Weiden  v.  Brush  Electric 
Light  Co.,  73  Mich.  268;  Winklemeir 
V.  Daiber,  92  Mich.  621;  Detroit  v. 
Brennan,  93  Mich.  338;  Ransom  v. 
Bartley,  70  Mich.  379;  People  v. 
Rounds,  67  Mich.  482;  Crowell  v. 
Truax,  94  Mich.  585. 

Minnesota. — Klimple  v.  Boelter,  44 
Minn.  172;  Howe  v.  Cochran,  47  Minn. 
403- 

Mississippi. — Soloman  v.  City  Com- 
press Co.,  69  Miss.  327;  Chambers  v. 
Meaut,  66  Miss.  625;  Phoenix  Ins.  Co. 
V.  Summerfield,  70  Miss.  827. 

Missouri. — State  v.  Austin,  113  Mo. 
538;  Spohn  V.  Missouri  Pac.  R.  Co., 
116  Mo.  617;  McGowan  v.  St.  Louis, 
Ore.  etc.,  Co.,  109  Mo.  518;  Kick 
V.  Doerste,  45  Mo.  App.  134;  Wagner 
V.  Saline  County  Progress  Printing 
Co.,  45  Mo.  App.  6;  Coleman  v.  Drane, 
116  Mo.  387;  Pritchard  v.  Hewitt,  91 
Mo.  547;  State  v.  Talmage.  107  Mo. 
543;  Desberger  7/.  Harrington,  28  Mo. 
App.  632;  Stone  v.  Barrett,  34  Mo. 
App.  15;  Crowley  v.  St.  Louis,  etc., 
R.  Co.,  24  Mo.  App.  119;  Thompson 
V.  Ish,  99  Mo.  160;  Lane  v.  Chicago, 
etc.,  R.  Co.,  35  Mo.  App.  567;  Fitz- 
gerald V.  Barber,  96  Mo.  661;  Pope  v. 
Boyle,  98  Mo.  527;  State  v.  Pratt,  98 
Mo.  482;  State  v.  Crowder,  40  Mo. 
App.  536;  Burnett  v.  Western  Union 
Tel.  Co.,  39  Mo.  App.  599;  Haniford 
V.  Kansas  City,  103  Mo.  172;  Deuchler 
V.  Farmers'  F.  Ins.  Co.,  51  Mo.  App. 
154;  Steinkamper  v.  McManus,  26  Mo. 
App.  51;  Miller  v.  Woolman-Todd 
Boot,  etc.,  Co.,  26  Mo.  App.  57;  An- 
chor Milling  Co.  v.  Walsh,  37  Mo. 
App.  567;  State  V.  Harkins,  100  Mo. 
666;  Smock  v.  Smock,  37  Mo.  App.  56; 
Lynch  v.  Metropolitan  St.  R.  Co.,  112 


Mo.  420;  State  v.  Sansone,  116  Mo.  i; 
State  V.  Aired,  115  Mo.  471;  Farris  i». 
Chicago,  etc.,  R.  Co.,  51  Mo.  App. 
297;  Graham  v.  Gross,  50  Mo.  App. 
377;  Gorham  v.  Kansas  City,  etc.,  R. 
Co.,  113  Mo.  408. 

Montana. — Schwab  v.  Owens,  il 
Mont.  473;  State  v.  Gibbs,  10  Mont., 
212,  213. 

Nebraska. — Denver  First  Nat.  Bank 
V.  Scott,  36  Neb.  607;  Jansen  v. 
Williams  (Neb.,  1893),  55  N.  W.  Rep. 
279;  Anderson  v.  Chicago,  etc.,  R. 
Co.,  35  Neb.  95;  Barton  v.  McKay,  36 
Neb.  632. 

New  Jersey. — Humphreys  z/.  Woods- 
town,  48  N.  J.  L.  588. 

New  Mexico. — Pinkerton  v.  Ledoux, 
3  N.  Mex.  252. 

New  York. — Bruswitz  v.  Nether- 
lands Steam  Nav.  Co.,  64  Hun  (N.  Y.) 
262;  People  V.  Kibler  (Ct.  App.),  7 
N.  Y.  Crim.  Rep.  23;  Kellogg  v. 
American  Mfg.,  etc.,  Co.  (Supreme 
Ct.),  10  N.  Y.  Supp.  431;  Moore  v.  New 
York  El.  R.  Co.  (C.  PI.).  8  N.  Y. 
Supp.  767;  Garfield  v.  Blair  (Supreme 
Ct.),  ID  N.  Y.  Supp.  340;  Simmons  v. 
Syracuse,  etc.,  Ben.  Soc.  (Supreme 
Ct.),  32  N.  Y.  St.  Rep.  428;  Petrie  v. 
New  York  Cent.,  etc.,  R.  Co.,  66  Hun 
(N.  Y.)  282;  Butler  v.  Jarvis,  51  Hun 
(N.  Y.)  248;  People  v.  Stone,  117  N.  Y. 
480;  Griffith  V.  Utica,  etc.,  R.  Co. 
(Supreme  Ct.),  17  N.  Y.  Supp.  692; 
Clason  V.  Baldwin,  68  Hun  (N.  Y.) 
404;  Loan  V.  Berkshire  Apartment 
Assoc,  I  Misc.  Rep.  (N.  Y.  CityCt.) 
18;  Epstein  r/.  Hodgetts,  4  Misc.  Rep. 
(N.  Y.  City  Ct.)272. 

North  Carolina. — Bonds  v.  Smith, 
106  N.  Car.  553;  Cole  v.  Laws,  104  N. 
Car.  651;  Jordan  v.  Asheville,  112  N. 
Car.  743;  Alexander  v.  Richmond,  etc., 
R.  Co.,  112  N.  Car.  720;  Ginsberg  v. 
Leach,  in  N.  Car.  15;  Warlick  v. 
Plonk,  103  N.  Car.  81. 

North  Dakota. — Comaskey  v.  North- 
ern Pac.  R.  Co.,  3  N.  Dak.  276. 

Oregon. — Strong  v.  Kamm,  13  Ore- 
gon 172;  Moorhouse  v.  Donaca,  14 
Oregon  430;  Morrison  v.  McAtee,  23 
Oregon  530;  Thompson  v.  New  York 
L.  Ins.  Co.,  21  Oregon  466;  Druck  v. 
Nicolai,  16  Oregon  512. 

Pennsylvania. — Matthews  v.  Park, 
146  Pa.  St.  384;  Sloan  v.  Baltimore, 
etc.,  R.  Co.,  131  Pa.  St.  568;  Boswell  z-. 
Collins  (Pa..  1887),  8  Atl.  Rep.  845; 
Avery  v.  Layton,  119  Pa.  St.  604;  Jaf- 
fray  v.  Frothingham,  148  Pa.  St.  213; 
Steinbrunner    v.   Pittsburg,    etc.,    R. 
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Co.,  146  Pa.  St.  504;  Langston  v. 
Mooney,  149  Pa.  St.  64;  Evans  v. 
Evans,  155  Pa.  St.  572;  Skinner  v. 
McAllister  (Pa.,  1886),  4  Cent.  Rep. 
750. 

South  Carolina. — State  v.  Caddon,  30 
S.  Car.  6og;  Duckett  v.  Pool,  34  S. 
Car.  311;  State  v.  Littlejohn,  33  S. 
Car.  599;  State  v.  Stewart,  26  S.  Car. 
125. 

Tennessee. — Smith  v.  East  End  St. 
R.  Co.,  87  Tenn.  626;  King  v.  State, 
91  Tenn.  617. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Hor- 
munson  (Tex.  Civ.  App.,  1893),  22  S. 
W.  Rep.  764;  Gregory  v.  Coleman,  3 
Tex.  Civ.  App.  166;  Gibbs  v.  State 
(Tex.  Crim.  App.,  1892),  20  S.  W. 
Rep.  919;  Baldwin  v.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep.  679; 
Brown  v.  State  (Tex.  Crim.  App., 
1893);  20  S.  W.  Rep.  924;  Crump  v. 
State,  23  Tex.  App.  617;  Parker  v. 
Chancellor,  78  Tex.  524;  Seay  v.  Diller 
(Tex.,  1891),  16  S.  W,  Rep.  642;  Beall  v. 
Evans,  i  Tex.  Civ.  App.  443;  Fischer 
V.  Bonner  (Tex.  Civ.  App.,  1893),  22 
S.  W.  Rep.  755;  Parker  v.  State  (Tex. 
Crim.  App.,  1893),  21  S.  W.  Rep.  604; 
Reed  v.  State  (Tex.  Crim.  App.,  1892), 
20  S.  W.  Rep.  709;  Hix  v.  State  (Tex. 
Crim.  App.,  1892),  20  S.  W.  Rep.  832; 
Wright  V.  State  (Tex.  Crim.  App., 
1893),  22  S.  W.  Rep.  879;  Sullivan  v. 
State,  31  Tex.  Crim.  Rep.  486;  Ru- 
brecht  v.  Powers,  i  Tex.  Civ.  App. 
282;  Arrington  v.  State  (Tex.  Crim. 
App.,  1893),  20  S.  W.  Rep.  927;  Texas, 
etc.,  R.  Co.  V.  Easton,  2  Tex.  Civ. 
App.  378;  Texas  Cent.  R.  Co.  v.  Row- 
land (Tex.  Civ.  App.,  1893),  22  S.  W. 
Rep.  134;  Gulf,  etc.,  R.  Co.  v.  Buford, 
2  Tex.  Civ.  App.  115;  Beckwith  v. 
Haar  (Tex.  Civ.  App.,  1893),  21  S.  W. 
Rep.  74;  Barker  v.  Abbott  (Tex.  Civ. 
App.,  1893),  21  S.  W.  Rep.  72;  Inter- 
national, etc.,  R.  Co.  V.  Lock  (Tex. 
Civ.  App.,  1892),  20  S.  W.  Rep.  855; 
Texas  Cent.  R.  Co.  v.  Stewart,  i  Tex. 
Civ.  App.  642;  Gulf,  etc.,  R.  Co.  v. 
Jones,  I  Tex.  Civ.  App.  372;  Galves- 
ton, etc.,  R.  Co.  V.  Thornsberry  (Tex., 
1S91),  17  S.  W.  Rep.  521;  Ft.  Worth, 
etc.,  R.  Co.  V.  Robertson  (Tex.,  1891), 
16  S.  W.  Rep.  1093;  Gulf,  etc.,  R.  Co. 
V.  Killebrew  (Tex.  Civ.  App.,  1892), 
20  S.  W.  Rep.  1005;  Brown  v.  Press- 
ler  (Tex.,  1886),  i  S.  W.  Rep.  467; 
Jackson  v.  State,  28  Tex.  App.  108; 
Texas,  etc.,  R.  Co.  v,  Lester,  75  Tex. 


56;  Halcomb  v.  Stubblefield.  76  Tex. 
310;  Ft.  Worth,  etc.,  R.  Co.  v.  Wal- 
lace. 74  Tex.  581;  Link  v.  Page.  72 
Tex.  592;  Hussey  v.  Moser,  70  Tex. 
42;  McCleavland  v.  State,  24  Tex. 
App.  202. 

Vermont. — Sanborn  v.  Cole,  63  Vt. 
590;  Currier  v.  Robinson,  61  Vt.  196; 
Wait  V.  Bennington,  etc.,  R.  Co.,  61 
Vt.  268. 

Virginia. — Payne  v.  Grant,  81  Va. 
164;  Muscoe  V.  Com.,  87  Va.  460; 
Fields  V.  Grenils,  89  Va.  606;  Whit- 
lock  V.  Com.,  89  Va.  337;  Bernard  v. 
Richmond,  etc.,  R.  Co.,  85  Va.  792. 

West  Virginia.  —  Marmet  Co.  v. 
Archibald,  37  W.  Va.  778. 

IVisconsift. — Flanders  v.  Train,  13 
Wis.  596;  Chopin  v.  Badger  Paper 
Co.,  83  Wis.  192;  Williams  v.  Wil- 
liams, 82  Wis.  393;  Massuere  v.  Dick- 
ens, 70  Wis.  83. 

Wyoming. — Miller  v.  State,  3  Wy- 
oming 657. 

United  States. — Baer  v.  Rooks,  50 
Fed.  Rep.  898;  St.  Louis,  etc.,  R.  Co. 
V.  O'Loughlin,  49  Fed.  Rep.  440;  The 
William  Branfoot,  52  Fed.  Rep.  390; 
Kortlander  v.  Elston,  52  Fed.  Rep. 
180;  Richmond  R.,  etc.,  Co.  v.  Dick, 
52  Fed.  Rep.  379;  Means  v.  Randall 
Bank,  146  0.  S.  620;  Coulson  v.  Pan- 
handle Nat.  Bank,  54  Fed.  Rep.  855. 

In  Criminal  Cases. — The  same  rule 
obtains  in  criminal  cases.  State  v. 
West,  43  La.  Ann.  1006;  State  v. 
Wheeler,  108  Mo.  658;  State  v.  Dough- 
erty, 106  Mo.  182;  State  v.  Blunt,  no 
Mo.  322;  State  v.  Jones.  3  Wash.  175; 
State  V.  Devine,6  Wash.  578;  Winn  ». 
State,  82  Wis.  571;  State  v.  Clair,  84 
Me.  248;  People  v.  Donguli,  92  Cal. 
607. 

The  appellate  court  in  criminal  cases 
will  review  only  errors  in  the  proceed- 
ings when  treated  as  a  prosecution  for 
the  offense  for  which  the  prisoner  was 
actually  convicted,  although  the  trial 
court  may  have  charged  for  another 
crime,  and  its  instructions  were  er- 
roneous with  respect  thereto.  State  v, 
Baxter,  41  Kan.  516;  State  v.  O'Kane. 
23  Kan.  244;  State  v.  Granville,  26 
Kan.  158;  State  v.  Newland,  27  Kan. 
764;  State  T/.  Watson,  30  Kan.  285;  Bar- 
ton County  V.  Negbaur,  34  Kan.  288. 

Negligence. — So  an  error  in  instruct- 
ing as  to  contributory  negligence  in 
an  action  for  causing  death  is  harmless 
where    plaintiff   proves   his  case  and 
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not  have  affected  a  controverted  issue,*  or  prejudiced  any  sub- 
stantial right  of  the  appellant.*     And  where  it  is  apparent  from 

604;  In  re  Spencer's  Estate,  96  Cal. 
448;  Quinn  v.  Quinn,  81  Cal.  14; 
Schroeder  v.  Jahns,  27  Cal.  274; 
Thompson  v.  Lyon,  14  Cal.  39. 

Dakota, — Cady  v.  Chicago,  etc.,  R. 
Co.,  5  Dakota  97. 

Georgia. — Collins  v.  State,  78  Ga. 
87;  Graham  v.  Mitchell,  78  Ga.  310; 
Crawford  v.  Kimbrough,  76  Ga.  299; 
McCurdy  v.  Binion,  80  Ga.  691; 
Houser  v.  Lithgrow  Mfg.  Co.,  84  Ga. 
333;  Tillinghast  v.  Nourse,  14  Ga.  641. 

Illinois. — Pendlay  v.  Eaton,  130  111. 
69;  Avery  v.  Moore,  133  111.  74;  In- 
diana, etc.,  R.  Co.  V.  Nicewander,  21 
111.  App.  305;  Chicago,  etc.,  R.  Co.  v. 
Ward,  128  111.  349. 

Indiana. — Sphung  z/.Moore,i20  Ind. 
352;  Denny  v.  Moore,  13  Ind.  418; 
Tracewell  v.  Farnsley,  104  Ind.  497. 

Iowa. — Moody  v.  Priest,  69  Iowa  23; 
Miller  v.  Dickinson  Unity  Co.,  68 
Iowa  102;  State  v.  Hunter,  68  Iowa 
447;  Leebrick  v.  Stable,  68  Iowa  515; 
State  V.  Goode,  68  Iowa  593;  Esterly 
V.  Eppelsheimer,  73  Iowa  260;  State 
V.  Wambold,  74  Iowa  605;  McKenna 
V.  Hoy,  76  Iowa  322;  Mohn  v.  Stoner, 
14  Iowa  115;  Rock  V.  Wallace,  15  Iowa 
379;  State  V.  Shank,  79  Iowa  47;  Fra- 
lA&xv.  Steenrod,  7  Iowa  339;  Gordon  v. 
Pitt,  3  Iowa  385;  Rindskoff  v.  Barrett, 
14  Iowa  loi. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Bonhayo  (Ky.,  1893),  21  S.  W.  Rep. 
526. 

Louisiana. — Rowand  v.  Jarvis,  5  La. 
Ann.  43. 

Maryland. —  Handy  v.  Johnson,  5 
Md.  450.      ^ 

Michigan.  —  People  v.  Sackett,  14 
Mich.  320. 

Minnesota. —  Dunlop  v.  May,  42 
Minn.  309;  Osborne  v.  Johnson,  35 
Minn.  300. 

Mississippi. — Georgia  Pac.  R.  Co.  v. 
West,  66  Miss.  310. 

Missouri. —  Scotland  County  Nat. 
Bank  v.  O'Connel,  23  Mo.  App.  165; 
Warson  v.  McElroy,  33  Mo.  App.  553; 
Newbergerz/.  Friede,  23  Mo.  App.  631; 
Brooking  v.  Shinn,  25  Mo.  App.  277; 
Bacon  v.  Perry,  25  Mo.  App.  73;  Craig 
V.  Kelly,  49  Mo.  App.  312;  Matney  v. 
Gregg  Grain  Co.,  19  Mo.  App.  107. 

Montana. — Fitschen  v.  Thomas,  9 
Mont.  52. 

Nebraska. —  Western  Horse,  etc., 
Ins.  Co.  V.  Putnam,  20  Neb.  331. 


recovers  without  any  negligence  being 
shown  on  the  part  of  his  decedent. 
Rudolph  V.  Davis,  35  Neb.  157. 

Impossibility  of  Recovery. — Where  the 
appellee  could  not  recover  in  any 
event,  the  judgment  will  not  be  re- 
versed for  errors  in  the  charge.  West 
V.  Camden,  135  U.  S.  507;  Johnson  v. 
Chicago,  24  111.  App.  26;  Keane  v. 
Klausman,  21  Mo.  App.  485. 

Conflicting  Instructions.  —  Conflict- 
ing instructions  constitute  error,  but 
the  judgment  will  not  be  reversed 
where  the  verdict  is  clearly  shown  to 
be  right  on  the  whole  case.  Solo- 
man  V.  City  Compress  Co.,  69  Miss. 
327;  Ketcham  v.  Larkin  (Iowa,  1893), 
55  N.  W.  Rep.  472;  Hamilton  Buggy 
Co.  V.  Iowa  Buggy  Co.  (Iowa,  1893), 
55  N.  W.  Rep.  496;  Phister  v.  Gove, 
48  Mo.  App.  455;  Fogus  V.  Chicago, 
etc.,  R.  Co.,  50  Mo.  App.  250;  Cook  v. 
Rome  Brick  Co.,  98  Ala.  409;  Steed  z/. 
Knowles,  97  Ala.  573;  Hatt  v.  Evening 
News  Assoc,  94  Mich.  114. 

1.  Alabama. — Pollak  v.  Davidson,  87 
Ala.  551. 

Illinois.— yNestga.te  v.  Aschenbren- 
ner,  39  111.  App.  263;  Lake  Erie,  etc., 
R.  Co.  V.  Helmerick,  29  111.  App.  270. 

Indiana. — Haxton  v.  McClaren,  132 
Ind.  235. 

Kansas. — Ft.  Scott,  etc.,  R.  Co.  v. 
Jones,  48  Kan.  51;  Redden  v.  Tefift,  48 
Kan.  302. 

Michigan. — Johnston  v.  Davis,  60 
Mich.  56. 

Missouri.  —  Davis  v,  Kansas  City 
Belt  R.  Co.,  46  Mo.  App.  180. 

New  Mexico. — Cerf  v.  Badaraco  (N. 
Mex.,  1891),  27  Pac.  Rep.  504. 

New  York. — Abbey  v.  Mace  (C.  PI.), 
19  N.  Y.  Supp.  375;  Bennett  v.  New 
York  Cent.,  etc.,  R.  Co.  (Supreme  Ct.), 
i6  N.  Y.  Supp.  765. 

Ohio.— Brooklyn  St.  R.  Co.  v.  Kel- 
ley,  6  Ohio  Cir.  Ct.  Rep.  155. 

Pennsylvania. — Com.  v.  McManus, 
143  Pa.  St.  64. 

Texas. — Marsalis  v.  Patton,  83  Tex. 
521;  Blum  V.  Light,  81  Tex.  414;  Ja- 
cobs V.  Totty,  76  Tex.  343. 

2.  Alabama. — Smith  v.  Awbrey,  19 
Ala.  63;  Dabbs  v.  Dabbs,  27  Ala.  646; 
Baltzell  V.  Moritz,  85  Ala.  123. 

Arkansas. — McNeill  v.  Arnold,  22 
Ark.  477. 

California. — Low  v.  Warden,  77 
Cal.  94;  Fredericks   v.   Judah,  73  Cal. 
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all  the  circumstances   that  the   jury  were  not  misled,  a  techni- 
cal or  other  error  in  the  charge  is  not  reversible;*  as  where  the 


New  York. — Fielden  v.  Lehens,  9 
Bosw.  (N.  Y.)  436;  Page  v.  Ellsworth, 
44  Barb.  (N.  Y.)  636;  Beers  v.  Water- 
bury,  8  Bosw.  (N.  Y.)  396. 

North  Carolina. — Cumming  v.  Bar- 
ber, 99  N.  Car.  332;  Butts  v.  Screws, 
95  N.  Car.  215. 

Texas.  —  Burnett  v.  Harrington,  70 
Tex.  213;  Heflen  v.  Burns,  70  Tex. 
347;  Gulf,  etc.,  R.  Co.  V.  Greenlee,  70 
Tex.  553;  Roe  v.  State,  25  Tex.  App. 
33;  Luttrell  V.  State,  31  Tex.  Crim. 
Rep.  493;  Oliver  v.  Chapman,  15  Tex. 
400. 

Virginia. —  Clark  v.  Richmond,  83 
Va.  355;  Mairs  v.  Gallahue,  9  Gratt. 
(Va.)  97. 

Washington. — Pilling  v.  Morse,  5 
Wash.  797. 

Wisconsin. —  Dressier  v.  Davis,  7 
Wis.  527;  Martineau  v.  Steele,  14  Wis. 
272;  Savage  v.  Davis,  18  Wis.  608; 
Bosworth  V.  Tallman,  66  Wis.  22. 

United  States. — Henderson  Bridge 
Co.  V.  McGrath,  134  U.  S.  260. 

In  Damage  Suit. — Under  a  notice  to 
a  city,  in  an  action  for  negligence,  that 
appellant  will  claim  all  "damage  and 
injury  sustained  by  me,"  where  a 
judge  erroneously  rules  that  no  evi- 
dence of  injury  to  property  could  be 
given,  but  afterwards  instructs  the 
jury  to  separately  assess  the  damage 
to  property — held,  that  where  the  jury 
found  for  the  defendant  it  covered  the 
whole  cause  of  action,  and  plaintiff 
could  not  appeal  from  the  erroneous 
ruling.  Hebert  v.  Northampton,  152 
Mass.  266. 

In  Favor  of  Appellant. — So  an  error 
in  an  instruction  as  to  a  matter  found 
fully  in  favor  of  the  appellant  will  not 
warrant  reversal.  State  v.  Pugsley, 
75  Iowa  742;  Thew  v.  Miller,  73  Iowa 
742;  Hall  V.  Carter,  74  Iowa  364;  New- 
ton V.  Ritchie,  75  Iowa  91;  Mclntire 
V.  Eastman,  76  Iowa  455;  Goodsell  v. 
Taylor,  41  Minn.  207;  Marx  w.  Kilpat- 
ricic,  25  Neb.  107;  State  v.  Glahn,  97 
Mo.  679;  Williams  v.  State,  25  Tex. 
App.  76;  Omaha,  etc..  Smelting,  etc., 
Co.  V.  Tabor,  13  Colo.  41:  Louisville, 
etc.,  R.  Co.  V.  Wright,  115  Ind.  394; 
Eureka  Springs  R.  Co.  v.  Timmons, 
51  Ark.  459;  People  v.  Williams,  75 
Cal.  306. 

1.  Alabama. — McCauley  v.  Tennes- 
see Coal,  etc.,  R.  Co.,  93  Ala.  356; 
Smith  V.  State,  92  Ala.  30;  Holland  v. 


Tennessee  Coal,  etc.,  R.  Co.,  91  Ala. 
444- 

California. — People  v.  Gordon,  88 
Cal.  422;  People  v.  Eubanks,  86  Cal. 
295;  Chalmers  v.  Chalmers,  81  Cal.  81; 
People  V.  Alsemi,  85  Cal.  434;  People 
V.  Chun  Heong,  86  Cal.  329;  Hewlett 
V.  Pilcher,  85  Cal.  542;  Murray  v. 
White,  82  Cal.  119;  People  v.  Cox,  76 
Cal.  281;  Wheaton  v.  North  British, 
etc.,  Ins.  Co.,  76  Cal.  415;  People  v. 
Kernaghan,  72  Cal.  610. 

Florida. — Baker  v.  Chatfield,  23  Fla. 
540;  Clifton  V.  State,  26  Fla.  523. 

Georgia. — Dixon  v.  Mobile,  etc.,  R. 
Co.,  80  Ga.  212. 

Illinois.  —  Greathouse  v.  Summer- 
field,  25  111.  App.  296;  French  v.  Wolf, 
22  111.  App.  525;  Gooch  V.  Tobias,  29 
111.  App.  268;  Postal  Tel.  Cable  Co.  v.- 
Lathrop,  131  111.  575;  People's  F.  Ins. 
Co.  V.  Pulver,  127  111.  246;  Interna- 
tional Bank  v.  Jones,  20  111.  App.  125; 
Chicago,  etc.,  R.  Co.  v.  Snyder,  27 
III.  App.  476;  Dixon  Nat.  Bank  v. 
Spielmann,  35  111.  App.  184. 

Indiana. — Cline  v.  Lindsey,  no  Ind. 
337;  Woollen  V.  Wire,  no  Ind.  251; 
Littell  V.  State,  133  Ind.  577;  Koons 
V.  Blanton,  129  Ind.  383;  Sanders  v. 
Weelburg  (Ind.,  1886),  5  West.  Rep. 
820;  Cleveland,  etc.,  R.  Co.  v.  Newell, 
104  Ind.  264;  Louisville,  etc.,  R.  Co.  v. 
Falvery,  104  Ind.  430;  Staser  v.  Hogan, 
120  Ind.  225. 

Io7va. — Whitney  v.  Brownewell,  71 
Iowa  251;  Wilson  v.  Trowbridge,  71 
Iowa  345;  State  v.  Winter,  72  Iowa 
627;  Upton  V.  Paxton,  72  Iowa  295; 
Arneson  v.  Thorstad,  72  Iowa  145; 
West  V.  Chicago,  etc.,  R.  Co.,  77  Iowa 
654. 

Kansas. — National  Solar  Salt  Works 
V.  Wemyss,  38  Kan.  482;  Sweeney  v. 
Merrill,  38  Kan.  216;  Atchison,  etc., 
R.  Co.  V.  Sadler,  38  Kan.  128;  Grind- 
rod  V.  Wolf,  38  Kan.  292;  Atchison, 
etc.,  R.  Co.  V.  English,  38  Kan.  no. 

Maryland. — State  z/.  Baltimore,  etc., 
R.  Co.,  69  Md.  339. 

Michigan.  —  People  v.  Bielfus,  59 
Mich.   576;  People  v.  Riley,  71   Mich. 

349- 

Missouri. — Dodds  v.  Estill,  32  Mo. 
App.  47;  Burbridge  v.  Kansas  City 
Cable  R.  Co.,  36  Mo.  App.  669:  Alex- 
ander V.  Hannibal,  etc.,  R.  Co.,  19 
Mo.  App.  312;  Compton  v.  Johnson, 
19    Mo.  App.  88;  Keane  v.  Klausman, 
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court  assumes  in  an  instruction   the  existence  of  a  fact  in  issue 
upon  which  the  evidence  is  clear  and  uncontradicted.* 


21  Mo.  App.  485;  Dickson  v.  Missouri 
Pac.  R.  Co.,  104  Mo.  491;  State  v. 
Young,  105  Mo.  634;  State  v.  Hope, 
102  Mo.  410. 

Montana. — Territory  v.  Burgess,  8 
Mont.  57. 

New  Jersey. — Humphreys  v.  Woods- 
town,  48  N.  J.  L.  588. 

New  York.  —  People  z/.  Wayman,  128 
N.  Y.  585;  McDerraott  v.  Conley  (Su- 
preme Ct.),  II  N,  Y.  Supp.  403;  Sopher 
V.  Sargent  (Brooklyn  City  Ct.),  14  N. 
Y.  Supp.  268;  Magec  v.  Troy,  48  Hun 
(N.  Y.)  383. 

North  Carolina. — Mitchell  v.  Hog- 
gard,  108  N.  Car.  353. 

North  Dakota.  — Johnson  v.  North- 
ern Pac.  R.  Co.,  I  N.  Dak.  354. 

Oregon. — Strong  v.  Kamm,  13  Ore- 
gon, 172. 

Pennsylvania. — Boswell  v.  Collins 
(Pa.,  1887),  8  Atl.  Rep.  845;  Avery  v. 
Layton,  119  Pa.  St.  604;  Myers  v. 
Kingston  Coal  Co.,  126  Pa.  St.  582; 
Bedell  v.  Errett  (Pa.,  1887),  11  Atl. 
Rep.  571;  Lewis  v.  Rattigan,  138  Pa. 
St.  308;  Cornish  v.  Hooker,  141  Pa. 
St.  138;  Com.  V.  Doughty,  139  Pa. 
St.  383;  Reber  v.  Schitler,  141  Pa.  St. 
640. 

South  Carolina.  —  Kaminitsky  v. 
Northeastern  R.  Co.,  25  S.  Car.  53; 
Dial  V.  Agnew,  28  S.  Car.  454;  Mc- 
Cord  V.  Blackwell,  31  S.  Car.  125. 

Texas. — Champ  v.  State,  32  Tex. 
Crim.  Rep.  87;  Green  v.  State,  32 
Tex.  Crim.  Rep.  298;  Bell  v.  State,  31 
Tex.  Crim.  Rep.  521;  Oxford  v.  State, 
32  Tex.  Crim.  Rep.  272;  Ellis  v.  State 
(Tex.  Crim.  App.,  1893),  22  S.  W.  Rep. 
678;  Fulcher  v.  State,  28  Tex.  App. 
465;  Habel  v.  State,  28  Tex.  App.  588; 
Green  v.  State  (Tex.,  1889),  12  S.  W. 
Rep.  872;  Graham  v.  State,  29  Tex. 
App.  31;  Sabine,  etc.,  R.  Co.  v.  Brou- 
sard,  75  Tex.  597;  Besso  v.  South- 
worth,  71  Tex.  765;  Sabine,  etc.,  R. 
Co.  V.  Hanks,  79  Tex.  642;  Surrell  v. 
State,  29  Tex.  App.  321;  Bowles  v. 
Brice,  66  Tex.  724;  Devore  v.  Crowder, 
66  Tex.  204;  Gresham  v.  Chambers,  80 
Tex.  544- 

Washington. — White  v.  Territory,  i 
Wash.  279. 

Wisconsin. — Atkinson  v.  Goodrich 
Transp.  Co.,  69  Wis.  5;  Morawetz  z/. 
McGovern,  68  Wis.  312;  Brunsdorf  v. 
Fellner,  76  Wis.  i;  Gores  v.  Graff,  77 
Wis.   174;    Johnson  v.  Ashland   First 


Nat.    Bank,    79    Wis.    414;    Grace   v, 
Dempsey,  75  Wis.  313. 

United  States. — Hartranft  v.  Lang- 
feld,  125  U.  S.  128. 

Cured  by  Special  Finding. — When  the 
judge  instructs  the  jury  that  a  rail- 
road company  must  so  construct  and 
operate  its  railroad  that  the  property 
of  aojacent  owners  may  not  under 
any  circumstances,  and  without  regard 
to  skill  or  care  of  employes,  be  dam- 
aged, the  error  is  not  available  if  a 
special  finding  of  the  jury  places  the 
liability  of  the  company  upon  a  specific 
act  of  negligence  named  in  the  find- 
ing. Ft.  Scott,  etc.,  R.  Co.  v.  Jones, 
48  Kan.  51. 

Expressing  Opinion. — So  a  charge  ex- 
pressing an  opinion  on  some  point  of 
fact  is  harmless  error  if  the  point  is 
undisputed  and  the  evidence  is  clear. 
Thus  where  the  execution  of  a  will  was 
fully  made  and  clearly  proven,  and 
there  was  no  evidence  to  the  contrary, 
the  charge  by  the  court:  "There  is 
no  evidence  tending  to  show  that  said 
instrument  was  not  executed  and  at- 
tested according  to  law,"  was  harm- 
less error.  In  re  Spencer's  Estate,  96 
Cal.  448;  Levitzky  v.  Canning,  33 
Cal.  299;  Green  v.  Ophir  Copper, 
etc.,  Min.  Co. ,45  Cal.  522. 

Or  an  instruction  that  the  case  de- 
pended upon  the  truth  or  validity  of 
one  witness,  where  such  was  the  fact, 
and  the  instruction  did  the  opposite 
party  no  harm.  Murphy  v.  Jones 
(Pa.,  1886),  5  Cent.  Rep.  480. 

1.  Burlington  First  Nat.  Bank  v. 
Hatch,  98  Mo.  376. 

But  it  is  otherwise  where  the  fact 
assumed  as  true  is  in  controversy. 
McKee  v.  Munn  (Miss.,  1889),  5  So. 
Rep.  616;  Whitelaw  v^  Whitelaw,  83 
Va.  40;  Kidd  v.  State,  83  Ala.  58: 
Drevis  v.  Woods,  71  Wis.  329; 
Schmitz  V.  St.  Louis,  etc.,  R.  Co.,  46 
Mo.  App.  380;  Caldwell  z/.  Stephens,  57 
Mo.  589;  Fields  z/.  Wabash,  etc.,  R.  Co., 
80  Mo.  203;  Carroll  v.  Missouri  Pac. 
R.  Co.,  88  Mo.  239. 

Assninption  Based  on  Infancy. — Where 
the  uncontroverted  evidence  shows 
that  a  boy  at  the  time  of  an  accident 
was  nine  years  old,  that  he  lived  with 
his  parents,  and  was  taken  to  them 
after  the  accident,  it  is  harmless  error 
for  the  court  to  assume  that  the  boy 
was    not   emancipated    and    that   his 
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father  was  entitled  to  his  services. 
Schmitz  V.  St.  Louis,  etc.,  R.  Co.,  46 
Mo.  App.  380. 

Legal  Effect  of  Contract. — An  instruc- 
tion as  to  the  legal  effect  of  an  agree- 
ment which  the  jury  has  expressly 
found  was  not  made,  is  not  prejudicial 
error.  Garfield  v.  Blair  (Supreme 
Ct.),  ID  N.  Y.  Supp.  340. 

Ownership. — An  instruction  that  pos- 
session of  personal  property  does  not 
raise  presumption  of  ownership  is  in- 
correct, but  harmless  error,  where  the 
evidence  shows  that  a  daughter  had 
obtained  money  from  her  father  under 
an  agreement  to  divide  it  among  his 
children,  and  had  afterwards  returned 
it   to   him.     Ray  v.  Jackson,  90  Ala. 

513- 

In  Writing.  —  Giving  instructions 
orally  and  not  in  writing,  as  required 
by  law,  will  not  warrant  reversal 
where  the  appellant  is  not  prejudiced. 
Greathouse  v.  Summerfield,  25  111. 
App.  296;  French  v.  Wolf,  22  111.  App. 
525. 

And  where  a  part  of  a  written  in- 
struction is  erased,  the  failure,  on  a 
second  reading,  to  call  the  jury's  spe- 
cific attention  to  the  erasure  is  no 
ground  for  reversal,  where  the  jucy 
take  the  instruction  to  the  jury  room 
and  can  see  the  erasure  for  them- 
selves. West  V.  Com.  (Ky.,  1892),  20 
S.  W.  Rep.  219. 

Damages. — An  erroneous  charge  on 
the  measure  of  damages  is  harmless 
where  the  excess  has  been  remitted 
by  appellee.  Stone  v.  Barrett,  34  Mo. 
App.  15;  Crowley  v.  St.  Louis,  etc., 
R.  Co.,  24  Mo.  App.  119. 

On  the  Evidence. — Comment  on  im- 
material evidence  is  not  reversible 
error  where  the  charge  restricts  re- 
covery to  the  real  issue.  Sloan  v.  Bal- 
timore, etc.,  R.  Co.,  131  Pa.  St.  568. 
And  where  the  verdict  appears  proper 
on  the  whole  evidence,  the  conviction 
will  not  be  reversed  because  instruc- 
tions proceeded  on  an  erroneous  hy- 
pothesis. People  V.  Riley,  71  Mich. 
349.  And  the  expression  of  an  opinion 
on  parts  of  the  evidence  is  ordinarily 
not  cause  for  reversal  where  the  jury 
are  further  told  that  the  determination 
of  facts  is  their  province  exclusively. 
White  V.  Territory,  i  Wash.  279;  Ma- 
gee  V.  Troy,  48  Hun  (N.  Y.)  383;  Sa- 
bine, etc.,  R.  Co.  V.  Brousard,  75 
Tex.  597. 

A  mere  direction  to  the  jury  to  re- 
gard certain  facts  as  evidence  of  an- 


other fact  is  not  ground  for  reversal 
if  they  are  actually  so.  West  v.  Chi- 
cago, etc.,  R.  Co.,  77  Iowa  654;  or 
an  instruction  directing  attention  to 
certain  facts  where  other  facts  sus- 
tain the  verdict,  Gaiy  v.  Sack,  19  Mo. 
App.  470.  But  giving  too  much  weight 
to  one  side  of  a  case  is  reversible  error. 
Reichenbach  v.  Ruddach,  127  Pa.  St. 
564- 

Failure  of  Accused  to  Testify. — A 
charge  that  no  presumption  of  guilt 
arises  on  account  of  a  prisoner's 
failure  to  testify  in  his  own  behalf  at 
the  trial,  and  that  such  failure  is  not 
even  a  circumstance  against  him,  is 
harmless  error.  Fulcher  v.  State,  28 
Tex.  App.  465. 

Defining  Lesser  Offense. — An  error  in 
telling  a  jury  what  the  law  of  man- 
slaughter is  on  a  trial  for  murder, 
where  the  uncontradicted  evidence 
shows  a  premeditated  and  deliberate 
intent  to  kill,  is  immaterial.  Green  v. 
State  (Tex.,  1889),  12  S.  W.  Rep.  872. 

Weight  of  Eeport. — An  instruction 
that  the  report  of  commissioners  to 
make  assessments  for  land  damages 
is  competent  evidence,  the  same  as 
if  the  commissioners  testified  to  the 
facts  therein  stated,  is  incorrect,  but 
not  prejudicial  error,  where  there  is 
no  evidence  against  the  report.  Green 
V.  Springfield,  130  111.  515. 

Negligence. — An  instruction  that  a 
railroad  company  is  liable  for  grass 
set  fire  to  by  locomotive  sparks,  irre- 
spective of  the  question  of  negligence, 
is  harmless  error  where  all  the  evi- 
dence shows  the  defendant  to  have 
been  negligent  as  a  fact.  Ft.  Worth, 
etc.,  R.  Co.  V.  Wallace,  74  Tex.  581. 

Malice. — Error  in  telling  the  jury 
what  malice  is  in  a  charge  for  murder 
is  immaterial  where  the  defendant 
is  convicted  of  manslaughter  only. 
People  V.  Boling,  83  Cal.  380. 

Invited  Error. — The  plaintiff  cannot 
complain  of  an  error  committed  in 
favor  of  the  defendant  in  a  declaration 
of  law  in  instructions,  where  he  in- 
vited and  adopted  the  same  error  in 
his  own  declaration.  Fairbanks  v. 
Long,  91  Mo.  628;  Iron  Mountain  Bank 
V.  Armstrong,  92  Mo.  265;  Reilly  v. 
Hannibal,  etc.,  R.  Co.,  94  Mo.  600; 
Hazell  V.  Tipton  Bank,  95  Mo.  60. 
See  Invited  Error,  supra. 

Officer's  Beturn. — In  an  action  for  the 
wrongful  seizure  of  property  it  is 
harmless  error  to  instruct  the  jury 
that  the  sheriff's  return  on  the  execu- 
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An  abstract  and  irrelevant  charge  not  relating  to  facts  in  evi- 
dence, and  not  in  itself  misleading,  is  harmless  error  ;*  so  is  the 


tion  was  conclusive  where  the  levy 
was  proved  independently  of  the  re- 
turn. Halcomb  v.  Stubblefield,  76 
Tex.  310. 

Prejudicial  Error. — Where  the  jury 
were  permitted  to  consider  values  as 
to  which  there  was  no  proof,  and  it 
cannot  be  determined  whether  the  ver- 
dict was  or  was  not  affected,  the  deci- 
sion will  be  reversed.  Duke  v.  Mis- 
souri Pac.  R.  Co.,  99  Mo.  347. 

Where  the  facts  are  controverted,  an 
instruction  by  the  court  to  the  jury  to 
find  for  the  plaintiff  on  any  part  of  his 
claim  is  prejudicial  error.  Paxson  v. 
Pierce,  25  Mo.  App.  59. 

An  instruction  that,  if  accounts  pre- 
sented are  retained  an  unreasonable 
time  without  objection,  the  law  pre- 
sumes them  correct,  is  prejudicial 
error  where  there  is  evidence  tending 
to  impeach  them.  Rice  v.  Schloss,  90 
Ala.  416. 

1.  Alabama. — Welsh  v.  State,  96  Ala. 
92. 

Colorado. — Perot  v.  Cooper,  17  Colo. 
80;  Brewster  v.  Crossland,  2  Colo. 
App.  446. 

Georgia.  —  Inman  v.  Elberton  Air 
Line  Co.,  90  Ga.  663. 

Illinois. — Montag  v.  People,  141  111. 
75;  Walker  v.  Bernstein,  43  III.  App. 
568;  Greene  v.  Greene,  145  111.  264; 
Powers  V.  People,  42  111.  App.  427; 
Angus  V.  Foster,  42  111.  App.   19. 

Indiana. — Knight  v.  Knight  (Ind. 
App.,  1892),  30  N.  E.  Rep.  421. 

Kentucky. — Slaughter  v.  Com.  (Ky. , 
1893),  22  S.  W.  Rep.  645. 

Louisiana. — Merchants',  etc..  Bank 
V.  McKellar,  44  La.  Ann.  940. 

Michigan. — Richter  v.  Harper,  95 
Mich.  221;  Stevens  v.  Pantlind,  95 
Mich.  145. 

Missouri. — Baker  v.  Kansas  City, 
etc.,  R.  Co.,  52  Mo.  App.  602;  Burdoin 
V.  Trenton,  116  Mo.  358;  Hannibal, 
etc.,  R.  Co.  V.  Miller,  115  Mo.  158; 
Paddock-Hawley  Iron  Co.  v.  Graham, 
48  Mo.  App.  638;  State  v.  Terry,  106 
Mo.  209;  Wilburn  v.  St.  Louis,  etc.,  R. 
Co.,  48  Mo.  App.  224. 

Montana.  —  Purtle  v.  Casey,  II 
Mont.  229. 

Nebraska. — Labaree  v.  Klosterman, 
33  Neb.  150;  Esterly  Harvesting  Mach. 
Co.  V.  Frolkey,  34  Neb.  no. 

New  York. — People  v.  Foy,  138  N. 
Y.  664. 


South  Carolina. — State  v.  Way,  38  S. 
Car.  333. 

Texas. — Brown  v.  State  (Tex.  Crim. 
App.,  1893),  22S.  W.  Rep.  24;  Western 
Union  Tel.  Co.  v.  Cocke  (Te.x.  Civ. 
App.,  1893),  22  S.  W.  Rep.  1005; 
Strang  v.  State,  32  Tex.  Crim.  Rep. 
'219. 

£//a>4.— People  V.  Kerm,  8  Utah  268. 

Washington. — Brasent/.  Seattle,  etc., 
R.  Co.,  4  Wash.  754;  Carroll  v.  Cen- 
tralia  Water  Co.,  5  Wash.  613. 

United  States. — Sanger  v.  Flow,  48 
Fed.  Rep.  152. 

Abstract  Charge. — A  mere  abstract 
charge  stating  the  law  correctly  is 
harmless  error  unless  injury  clearly 
appears.  Steinwender  v.  Creath,  44 
Mo.  App.  356;  Anchor  Milling  Co.  v. 
Walsh,  37  Mo.  App.  567;  Hill  v.  Scott, 
38  Mo.  App.  370;  Berry  v.  Wilson,  64 
Mo.  164. 

Where  Alisleading  Reversible  Error. 
— Irrelevant  and  abstract  instructions 
where  calculated  to  mislead  the  jury 
are  grounds  for  reversal.  Baltzer  v. 
Chicago,  etc.,  R.  Co.,  83  Wis.  459; 
Thompson  v.  Anderson,  86  Iowa  703; 
Chicago,  etc.,  R.  Co.  v.  Dickson,  143 
111.  368;  Birmingham  Midland  R.  Co. 
V.  Wilner,  97  Ala.  165;  Price  v.  State, 
57  Ark.  165;  Brown  v.  State,  31  Fl^. 
207;  Goldstein  v.  Cook  (Tex.  Civ. 
App.,  1893),  22  S.  W.  Rep.  762;  Mc- 
Keen  v.  Porter,  134  Ind.  483;  State  v. 
Sturges,  48  Mo.  App.  263;  State  v. 
Mims,  39  S.  Car.  557. 

A  charge,  although  abstractly  cor- 
rect, may  be  ground  for  reversal  where, 
taken  in  the  light  of  the  evidence,  it 
is  misleading.  Floyd  v.  State,  82  Ala. 
16;  Reber  v.  Herring,  115  Pa.  St.  599; 
Lewis  V.  Browning,  in  Pa.  St.  493; 
Hackmann  v.  Maguire,  20  Mo.  App. 
286;  Spohn  V.  Missouri  Pac.  R.  Co.,  87 
Mo.  74;  Chicago,  etc.,  R.  Co.  v.  Sny- 
der, 117  Mo.  376;  Judd  V.  Wabash,  etc., 
R.  Co.  (Mo.  App.,  1886),  5  West  Rep. 
67;  Honesty  v.  Com.,  81  Va.  283;  Lin- 
coln V.  Holmes,  20  Neb.  39;  Kirk  v. 
L.  Wolff  Mfg.  Co.,  118  111.  567;  Peck 
V.  Clark,  142  Mass.  436;  Atkinson  v, 
Dailey,  107  Ind.  117. 

Erroneous  Definition.  —  The  errone- 
ous definition  of  a  term  or  phrase  of  an 
offense  charged  will  not  warrant  re- 
versal where  it  is  apparent  that  the 
jury  were  not  misled.  Cobb  v.  Cov- 
enant  Mut.    Ben.    Assoc,   153  Mass. 
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improper  submission  of  issues  to  the  jury  where  their  answer  is 
supported  by  the  evidence*  or  is  correct  as  to  the  law.*  The  sub- 
mission of  a  question  upon  which  there  is  no  evidence  is  harmless 
error  where  the  finding  is  in  favor  of  appellant.*  On  the  other 
hand,  various  instances  of  reversible  error  arising  out  of  instruc- 
tions relating  to  the  evidence  or  to  matters  not  in  evidence  are 
cited  in  the  note.* 


176;  People  V.   Harper,  83  Mich.  273;  ' 
Blythe  v.    Denver,    etc.,    R.    Co.,    15 
Colo.    333;    Kansas  City  v.    Birming- 
ham, 45  Kan.  212;  Saunders  v.  Payne 
(C.  PI.),  12  N.  Y.  Supp.  735- 

Remarks. — And  mere  inadvertent  re- 
marks of  the  court  will  not  be  deemed 
reversible  error  unless  some  preju- 
dicial effect  appears.  Birmingham  F. 
Ins.  Co.  V.  Pulver,  126  111.  329. 

IrreleTant  Reasons. — Irrelevant  or  er- 
roneous reasons  for  proper  instruc- 
tions are  not  ground  for  reversal 
where  they  cannot  mislead  the  jury. 
Crosly  Lumber  Co.  v.  Smith,  51  Fed. 
Rep.  63. 

As  to  "Weight  of  Evidence. — An  in- 
struction to  the  jury  as  to  "  prepon- 
derance of  evidence,"  without  expla- 
nation of  the  meaning  of  the  phrase,  is 
not  reversible  error,  where  it  appears 
the  jury  were  not  misled.  Steinwen- 
der  V.  Creath,  44  Mo.  App.  356;  Anchor 
Milling  Co.  v.  Walsh,  37  Mo.  App. 
567;  Hill  V.  Scott,  38  Mo.  App.  370; 
Berry  v.  Wilson,  64  Mo.  164. 

Where  jurors  are  erroneously  in- 
structed, it  must  appear  clear  to  the 
reviewing  court  that  no  error  resulted 
to  the  plaintiff.  Steinwender  v. 
Creath,  44  Mo.  App.  356. 

1.  Wayne  v.  Blun,  92  Ga.  338; 
Hardy  v.  State,  31  Tex.  Crim.  Rep. 
289. 

Construction  of  Deed. — Where  the 
court  refuses  to  construe  a  deed  for 
the  jury,  but  leaves  it  to  them  from  all 
the  surrounding  circumstances,  and 
the  jury  construe  it  correctly — held, 
harmless  error.  Knoxville,  etc.,  R. 
Co.  V.  Beeler,  90  Tenn.  548. 

2.  St.  Louis  Consol.  Coal  Co.  v. 
Shaefer,  135  111.  210;  Clark  v.  State, 
27  Tex.  App.  405. 

In  Ejectment  Proceeding. — Where  ap- 
pellee brings  an  action  of  ejectment  for 
specific  performance  of  an  agreement 
of  appellant  to  purchase  land,  and  ap- 
pellant refuses  the  deed  proffered  on 
the  ground  of  insufficiency,  it  is  error 
to  submit  the  question  of  sufficiency  to 
the  jury.     But  if  the  Supreme  Court 


agrees  with  the  jury  that  the  deed  is 
sufficient,  the  error  is  harmless. 
Beeson  v.  Porter,  155  Pa.  St.  579. 

3.  Where  the  plaintiff  claims  con- 
version of  property  by  defendant,  and 
the  evidence  is  insufficient  to  prove  it, 
no  error  is  committed  from  which  de- 
fendant can  appeal, if  theverdict  shows 
that  nothing  was  allowed  plaintiff  for 
the  alleged  conversion.  Miles  v. 
Wikel,  74  Iowa  712. 

4.  Presumption  of  Prejudice. — Where 
an  error  clearly  appears  in  the  charge 
the  judgment  will  be  reversed,  unless 
it  appears  affirmatively  from  the  record 
that  the  appellant  was  not  prejudiced 
by  it.  Jennings  v.  Russell,  47  Mo. 
App.  160;  Hardy  v.  Hanson,  82  Tex. 
roi;  Watkins  v.  Tucker,  84  Tex.  428. 

Assumption  of  Facts. — And  ordinarily 
assuming  the  existence  of  facts  in  the 
charge  which  are  controverted  by  the 
evidence  is  reversible  error. 

California. — People  v.  Phillips,  70 
Cal.  61. 

Colorado. — Rara  Avis  Gold,  etc.,  Co. 
V.  Bouscher,  9  Colo.  385. 

Florida. — Louisville,  etc.,  R.  Co.  v. 
Yniestra,  21  Fla.  700. 

Illinois. — Evans  v.  Dickey,  117  111. 
291. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Falvey,  104  Ind.  430. 

Iowa. — Wells  v.  Kavanagh,  70  Iowa 
519;  State  V.  Myer,  69  Iowa  148;  Wood 
V.  Hallowell,  68  Iowa  377;  Gardner  v. 
Burlington,  etc.,  R.  Co.,  68  Iowa  588; 
State  V.  Nadal,  69  Iowa  478;  State  v. 
McDevitt,  69  Iowa  549;  State  v.  Archer, 
69  Iowa  420;  White  v.  Sprangler,  68 
Iowa  222;  Burlington  Ind.  Dist.  v. 
Merchant's  Nat.  Bank,  .68  Iowa  343; 
Nichols  V.  Dubuque,  etc.,  R.  Co.,  68 
Iowa  732;  State  v.  Cross,  68  Iowa  180; 
Tubbs  V.  Garrison,  68  Iowa  44. 

Massachusetts.  — Chase  v,  Horton, 
143  Mass.  118. 

Missouri. — Cathcart  v.  Hannibal, 
etc.,  R.  Co.,  19  Mo.  App.  113;  Smith 
V.  Wabash,  etc.,  R.  Co.,  19  Mo.  App. 
120;  Pratt  V.  Amherst,  140  Mass.  167; 
Beauchamp  v.  Higgins,  20  Mo.  App. 
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514;  Rothschild  v.  Frendsdorf,  21  Mo. 
App.  318;  Compton  z/.  Johnson,  19  Mo. 
App.  88;  Boatman's  Sav.  Bank  v. 
Overall,  90  Mo.  410. 

Mew  York. — Vail  v.  Reynolds,  42 
Hun  (N.  Y.)  647. 

North  Carolina. — Morgan  v.  Lewis, 
95  N.  Car.  296;  Lewis  v.  Albemarle, 
etc.,  R.  Co.,  95  N.  Car.  179;  Ferrall  t^. 
Broadway,  95  N.  Car.  557;  Scott  v. 
Wilmington,  etc.,  R.  Co.,  96  N.  Car. 
428. 

Oregon. — Breon  v,  Henkle,  14  Ore- 
gon 494;  Yarnberg  v.  Watson,  13  Ore- 
gon  11;  Glenn  v.  Savage,   14  Oregon 

567. 

Pennsylvania. — McCallin  v.  Harzer 
(Pa.,  1886),  5  Cent.  Rep.  678. 

Texas. — Missouri  Pac.  R.  Co.  v. 
Christman,  65  Tex.  369;  Beaumont 
Pasture  Co.  v.  Preston,  65  Tex.  448; 
Cannon  v.  Cannon,  66  Tex.  682;  Lin- 
ney  v.  Wood,  66  Tex.  22. 

United  States. — Northern  Pac.  R. 
Co.  V.  Paine,  119  U.  S.  584. 

Withholding  Issues. — And  assuming 
as  a  matter  of  law  what  should  be  left 
to  the  jury  as  a  question  of  fact.  Whit- 
man V.  Morey  (N.  H.,  1886),  2  Atl. 
Rep.  899;  Evans  z/.  Dickey,  117  111.  291; 
Chicago,  etc.,  R.  Co.  v.  O'Connor,  119 
111.  586;  Heinsen  v.  Lamb,  117  111.  549; 
Westbrook  v.  Fulton,  79  Ala.  510; 
Dickeschield  v.  Exchange  Bank,  28 
W.  Va.  340;  Rotach  v.  McCarthy,  102 
Ind.  461;  Wright  v.  Richmond,  21  Mo. 
App.  76;  Richardson  v.  Van  Nostrand, 
43  Hun  (N.  Y.)  299. 

Penalty  for  Offense. — A  charge  incor- 
rectly instructing  as  to  the  penalty  for 
the  offense  is  a  fundamental  error, 
for  which  conviction  will  be  reversed, 
although  the  error  is  not  excepted  to. 
Graham  v.  State,  29  Tex.  App.  31. 

Elements  of  Crime. — Where  the  whole 
charge  in  a  criminal  case  is  such  that 
important  elements  of  the  crime  are 
not  brought  out,  the  judgment  will  be 
reversed.  People  v.  Bielfus,  59  Mich. 
576. 

Unauthorized  Inference. — A  statement 
of  facts  in  the  charge  authorizing  an 
inference  not  deducible  from  the  evi- 
dence is  a  misleading  error.  Phila- 
delphia, etc.,  R.  Co,  V.  Alvord,  128 
Pa.  St.  42. 

Error  as  to  Damages. — Error  in  charg- 
ing as  to  the  law  of  damages  is  pre- 
judicial if  the  damages  are  extreme. 
Western,  etc.,  R.  Co.  v.  Young,  83  Ga. 


512.  Or  if  it  aids  the  jury  to  a  com- 
promise verdict  not  authorized  by  law. 
Rindskoff  v.  Rogers,  34  Mo.  App.  126. 
See  also  Donovan  v.  Gay,  97  Mo. 
440. 

Where  the  verdict  was  for  excessive 
damages  the  reiteration  of  the  rule  of 
damages  was  held  to  have  unduly 
influenced  the  jury.  Gulf,  etc.,  R.  Co. 
V.  Gordon,  70  Tex.  80. 

Matters  not  in  Evidence. — An  instruc- 
tion to  the  jury  allowing  them  to  find 
a  verdict  on  a  point  not  in  evidence  is 
reversible  error.  Philadelphia,  etc., 
R.  Co.  V.  Alvord,  128  Pa.  St.  42;  Star, 
etc.,  Milling  Co.  v.  Thomas,  27  III. 
App.  137;  King  V.  Barnes,  30  111.  App. 
339;  Dearing  v.  Fletcher,  37  Mo.  App. 
122;   Lang  V.  Dougherty,  74  Tex.  226. 

Or  an  instruction  not  supported  by 
substantial  evidence.  Hollender  v. 
Koetter,  20  Mo.  App.  79;  Smith  v. 
Wabash,  etc.,  R.  Co.,  19  Mo.  App. 
120;    Rosenkranz    v.    Barker,    115    111. 

331- 

Or  an  instruction  that  states  the 
issues  much  more  broadly  than  is  war- 
ranted by  the  contract  sued  on.  Klos- 
terman  v.  Olcott,  27  Neb.  685;  Forbes 
V.  Thomas,  22  Neb.  541. 

Vague  Instruction. — An  instruction 
too  difficult  to  understand  or  confusing 
to  the  jury  is  reversible  error.  Kirk  v. 
L.Wolff  Mfg.  Co.,  118  111.  567;  Coal  Run 
Coal  Co.  V.  Jones  (111.,  1886),  8  N.  E. 
Rep.  865. 

Or  an  instruction  so  broad  and  gen- 
eral in  its  terms  that  legal  distinctions 
bearing  on  the  case  are  not  clearly 
brought  out.  Chicago,  etc.,  R.  Co.  v. 
Sullivan.  27  Neb.  673. 

Excluding  Facts.— Instructions  lim- 
ited to  certain  facts  and  excluding 
others  are  reversible  error.  Stanch- 
field  V.  Newton,  142  Mass.  no; 
Weisenfield  v.  McLean,  96  N.  Car. 
248;  Krewson  v.  Purdom,  13  Oregon 
563;  Machon  v.  Randle,  66  Tex.  282; 
Morelock  v.  Westminster  Water  Co. 
(Md.,  1886),  4  Atl.  Rep.  404. 

Circumstantial  Evidence. — Where  the 
evidence  of  a  crime  is  circumstan- 
tial, the  failure  to  charge  the  jury  as 
to  the  law  of  circumstantial  evidence 
is  prejudicial  error.  Deaton  v.  State 
(Tex.  App.,  1890),  13  S.  W.  Rep.  1009 

Credibility  of  Witnesses. — The  court 
should  be  impartial  as  between  the 
appellant  and  appellee  in  charging  up- 
on the  credibility  of  witnesses  for  each. 
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reviewed  as  a  whole.*  Error  in  a  detached  phrase,  sentence, 
or  section  is  not  reversible  where  it  is  so  qualified  by  the 
remainder  of  the  charge  that,  regarded  as  a  whole,  the  law  is 
stated  with  substantial  correctness.*     So  an  inadvertent  error  in 


Phenix  Ins.  Co.  v.  La  Pointe,  ii8  111. 
384;  East  Tennessee,  etc.,  R.  Co.  v. 
Deaver,  79  Ala.  216;  Alabama  Ferti- 
lizer Co.  V.  Reynolds,  79  Ala.  497. 

1.  Alabama. — Gardnerz^.  State, 96  Ala. 
12. 

California. — People  v.  Ah  Jake,  91 
Cal.  98. 

Colorado.  —  Hill  v.  Colorado  Nat. 
Bank,  2  Colo.  App.  324. 

Georgia. — Fletcher  v.  State,  90  Ga. 
468. 

Illinois. — Greene  v.  Greene,  145  111. 
264;  Peoria,  etc.,  R.  Co.  v.  Rice,  144 
111.  227;  Chicago,  etc..  R.  Co.  v.  Lewis, 
145  111.  67;  Endsley  v.  Johns,  120  111. 
469;  Germania  F.  Ins.  Co.  v.  Hick, 
125  111.  361;  Chicago,  etc.,  R.  Co.  v. 
Dillon,  123  111.  570. 

htdiana. — Rauck  v.  State,  no  Ind. 
384;  Deig  V.  Morehead,  no  Ind.  451; 
Kopelke  v.  Kopelke,  112  Ind.  436;  In- 
dianapolis, etc.,  R.  Co.  V.  Watson,  114 
Ind.  20;  Cline  v.  Lindsey,  no  Ind. 
337;  Hutchins  v.  Welden,  114  Ind. 
80. 

Iowa. — Knapp  v.  Sioux  City,  etc., 
R.  Co.,  71  Iowa  41;  Hamilton  v.  Des 
Moines,  etc.,  R.  Co.,  84  Iowa  131; 
Karr  v.  Chicago,  etc.,  R.  Co.,  87  Iowa 
298. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
McKee,  37  Kan.  592. 

Michigan. — Kirchner  v.  Detroit  City 
R.  Co.,  91  Mich.  400;  Howe  v.  Hyde, 
88  Mich.  91;  Stevens  v.  Pendleton,  94 
Mich.  405. 

Missouri. — McCarthy  v.  Cass  Ave., 
etc.,  R.  Co.,  92  Mo.  536;  Minter  v. 
Kansas  City  Hardware  Co.,  50  Mo. 
App.  177;  Henry  v.  Grand  Ave.  R.  Co., 
113  Mo.  525. 

Nebraska. — St.  Paul  F.,  etc.,  Ins. 
Co.  V.  Gotthelf,  35  Neb.  351. 

Pennsylvania. — Com.  v.  Zappe,  153 
Pa.  St.  498. 

South  Dakota. — State  v.  Brennan,  2 
S.  Dak.  384. 

Texas. — Champ  v.  State,  32  Tex. 
Crim.  Rep.  87;  Gulf,  etc.,  R.  Co.  v. 
Killebrew  (Tex.  Civ.  App.,  189/),  20 
S.  W.  Rep.  1005;  Reed  v.  State,  32 
Tex.  Crim.  Rep.  25. 

Wiscoftsin. — McClure  v.  Sparta,  84 
Wis.  269. 

Where    Clearly    Misleading.— But     a 

5 


charge  legally  correct,  as  a  whole,  may 
still  be  prejudicial  error  if  clearly  mis- 
leading. Goldsmith  v.  State,  86  Ala. 
55;  Burdick  v.  Freeman,  120  N.  Y.  420; 
People  V.  Upton  (Supreme  Ct.),  9  N. 
Y.  Supp.  684;  Gough  V.  Root,  73  Wis. 
36;  Com.  V.  Johnson,  133  Pa.  St.  293; 
Skeen  v.  Springfield  Engine,  etc.,  Co., 
34  Mo.  App.  485;  Hall  V.  South  Caro- 
lina R.  Co.,  28  S.  Car.  261. 

2.  Alabama. — Chandler  v.  Jost,  96 
Ala.  596;  Montgomery,  etc.,  R.  Co.  v. 
Stewart,  91  Ala.  421. 

Arkansas. — Ward  v.  Blackwood,  48 
Ark.  396;  Vaughan  v.  State,  57  Ark.  i. 

California. — Monaghan  v.  Pacific 
Rolling  Mill  Co.,  81  Cal.  190;  People 
V.  Clark,  84  Cal.  573. 

Colorado. — Dozenback  v.  Raymer,  13 
Colo.  451;  Hurd  V.  Atkins,  i  Colo. 
App.  449. 

Florida. — Pinson  v.  State,  28  Fla. 
735;  Andrews  v.  State,  21  Fla.  598. 

Georgia. — Pavlovski  v.  Thornton,  89 
Ga.  829;  Chattanooga,  etc.,  R.  Co.  v. 
Huggins,  89  Ga.  494;  Mousseau  v. 
Dorsett,  80  Ga.  566;  Wilkins  v. 
Georgia  Iron  Works,  74  Ga.  532; 
Codone  v.  State,  74  Ga.  813. 

Illinois. — Chicago  West  Div.  Co.  v. 
Ingraham,  131  111.  659;  Chicago,  etc., 
R.  Co.  V.  Warner,  22  111.  App.  462; 
Anderson  v.  Thiele,  39  111.  App.  476; 
Waldron  v.  Alexander,  136  111.  550; 
Kennedy  v.  Sullivan,  136  111.  94;  Chi- 
cago, etc.,  R.  Co.  V.  Dillon,  123  111. 
570. 

Indiana. — Coble  v.  Eltzroth,  125 
Ind.  429;  Craig  v.  Frazier,  127  Ind. 
286;  Postel  V.  Oard,  i  Ind.  App.  252; 
Evansville,  etc.,  R.  Co.  2/.  Talbott,  131 
Ind.  221;  Smith  v.  McDaniel,  5  Ind. 
App.  581;  Wabash,  etc.,  R.  Co.  v. 
Morgan.  132  Ind.  444;  Rushville 
V.  Adams,  107  Ind.  475;  Louisville, 
etc.,  R.  Co.  V.  Jones,  108  Ind.  551; 
Boyle  V.  State,  105  Ind.  469;  Cooper 
V.  State,  120  Ind.  377;  Louisville,  etc., 
R.  Co.  V.  Grantham,  104  Ind.  353; 
Conrad  v.  Kinzie,  105  Ind.  281;  Rauck 
V.  State,  no  Ind.  384;  Deig  v.  More- 
head,  no  Ind.  451;  Kopelke  v.  Ko-  _ 
pelke,  112  Ind.  436;  Indianapolis,  etc., 
R.  Co.  V.  Watson,  114  Ind.  20. 

Iowa. — Miller  v.  James,  86  Iowa 
242;    Hoover   v.    Cary,    86  Iowa   494; 
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a  charge  may  be  cured  by  an  explanatory  instruction  accompany- 
ing it,*  and  an  erroneous  instruction  is  cured  by  a  subsequent 
instruction  clearly  calling  the  jury's  attention  to  the  error  and  cor- 
recting  it ; 


*   but  where  the  whole  charge  is  left  self-contradic- 


Gee  V.  Moss,  68  Iowa  318;  State  v. 
Mahan,  68  Iowa  304;  State  v.  Williams, 
70  Iowa  52;  Davis  v.  Walter,  70  Iowa 
465;  Trimble  v.  Thorson,  8  Iowa  246; 
Engle  V.  Chicago,  etc.,  R.  Co.,  77 
Iowa  661;  Knapp  v.  Sioux  City,  etc., 
R.  Co.,  71  Iowa  41;  Mahaska  County 
State  Bank  v.  Crist,  87  Iowa  415; 
Brook  V.  Chicago,  etc.,  R.  Co.,  81 
Iowa  504;  State  v.  Murdy,  81  Iowa 
603. 

Kansas. — Cain  Bros.  Co.  v.  Wallace, 
46  Kan.  138. 

Maine. — Searsmont  v.  Lincolnville, 
83  Me.  75. 

Massachusetts. — Haskell  v.  Starbird, 
152  Mass.  117. 

Missouri. — State  v.  Miller,  in  Mo. 
542;  Easley  v.  Missouri  Pac.  R.  Co., 
113  Mo.  236;  Spillane  v.  Missouri  Pac. 
R.  Co.,  Ill  Mo.  555;  Harrington  v. 
Sedalia,  98  Mo.  583  ;  Jackson  v.  St. 
Louis,  etc.,  R.  Co.,  29  Mo.  App.  495; 
Chicago,  etc.,  R.  Co.  v.  Vivian,  33 
Mo.  App.  583;  Sawyers  v.  Drake,  34 
Mo.  App.  472;  Yocum  v.  Trenton,  20 
Mo.  App.,  489;  State  v.  True  (Mo. 
App.,  1886),  2  West.  Rep.  602;  Ken- 
nedy V.  Klein,  19  Mo.  App.  15. 

Nebraska. — Bartling  v.  Behrends,  20 
Neb.  212. 

New  Jersey. — Drake  v.  State,  53  N. 
J.  L.  53- 

New  York. — Schumaker  v.  Mather 
{Supreme  Ct.),  14  N.  Y.  Supp.  411; 
Hickenbottom  v.  Delaware,  etc.,  R. 
Co.,  122  N.  Y.  91;  Randall  v.  Packard 
(C.  PI.),  20  N.  Y.  Supp.  716;  Cumming 
V.  Brooklyn  City  R.  Co.,  104  N.  Y. 
669;  People  V.  McCallam,  103  N.  Y. 
587;  People  V.  Dimick,  107  N.  Y.  13. 

Oregon. — Wellman  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  21  Oregon  530. 

Pennsylvania. — Coursin  v.  Shrader, 
146  Pa.  St.  475. 

South  Carolina. — State  v.  Williams, 
35  S.  Car.  344;  Carolina,  etc.,  R.  Co. 
V.  Seigler,  24  S.  Car.  125. 

Texas.  —  Continental  Ins.  Co.  v. 
Pruitt,  65  Tex.  126;  Hodges  v.  State, 
22  Tex.  App.  415.  ' 

Utah. — People  v.  Flynn,  7  Utah  378. 

Vermont. — Cushman  v.  Somers,  62 
Vt.  132. 

United  States. — Aetna  L.  Ins.  Co.  v. 
Ward,  140  U.S.  76;  Chicago,  etc.,  R. 
Co.  V.  Gilbert,  52  Fed.  Rep.  711. 


1.  State  V.  Keen,  95  N.  Car.  646; 
Codone  v.  State,  74  Ga.  813;  Rice  v. 
Goodridge,  9  Colo.  237;  Rea  v.  Har- 
rington, 58  Vt.  181. 

Where  the  trial  judge  at  the  close  of 
the  evidence  expressed  an  unfavorable 
opinion  on  the  legal  effect  of  certain 
evidence,  but  immediately  afterwards 
after  an  examination  of  authorities 
stated  in  open  court  that  his  opinion 
was  erroneous — held,  that  the  error 
was  cured.  Craig  v.  Kelly,  49  Mo, 
App.  312. 

In  Indiana  it  is  said  a  fatally  errone- 
ous instruction  can  be  cured  only  by  a 
plain  withdrawal  of  the  instruction.  A 
withdrawal  will  not  be  presumed,  but 
must  be  affirmatively  shown.  Lower 
V.  Franks,  115  Ind.  334;  Kingen  v. 
State,  45  Ind.  518;  Toledo,  etc.,  R. 
Co.  V.  Shuckman,  50  Ind.  42;  Binns  v. 
State,  66  Ind.  428. 

2.  Colorado. — Curr  v.  Hundley,  3 
Colo.  App.   54. 

Florida. — Wood  v.  State,  31  Fla.  221; 
Johnston  v.  State,  29  Fla.  558. 

Georgia. — McCurdy  v.  Binion,  80  Ga. 
691. 

Illinois. — North  Chicago  St.  R.  Co. 
V.  Cook,  145  111.  551;  Birmingham  F. 
Ins.  Co.  V.  Pulver,  126  111.  329. 

Kansas.  —  Martin  v.  Williams,  40 
Kan.  153;  Whitaker  v.  Voorhees,  38 
Kan.  71;  Woods  v.  Hamilton,  39  Kan. 
69. 

Kentucky. — Louisville,  etc.,  R.  Co. 
V.  Earl  (Ky.,  1893),  22  S.  W.  Rep.  607. 

Maryland.  —  Lurssen  v.  Lloyd,  76 
Md.  360. 

Michigan. — Schneider  v.  Detroit,  72 
Mich.  240. 

Missouri.  —  Sullivan  v.  Hannibal, 
etc.,  R.  Co.,  88  Mo.  169. 

New  York. — People  v.  Welster,  68 
Hun  (N.  Y.)  II :  People  v.  Blute  (Su- 
preme Ct.),  20  N.  Y.  Supp.  455;  People 
V.  Osmond,  138  N.  Y.  80. 

Pennsylvania.  —  Cadwallader  v. 
Brodie  (Pa.,  1888),  13  Atl.  Rep.  483. 

Texas. — Texas  Cent.  R.  Co.  v.  Row- 
land (Tex.  Civ.  App.,  1893),  22  S.  W. 
Rep.  134. 

t/nited  States. — New  York,  etc.,  R. 
Co.  7'.  Madison,  123  U.  S.  524. 

Where  the  court  charges  the  jury 
in  one  instruction  that  an  express 
warranty    may    be    inferred    from   a 
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tory  and  inconsistent  judgment  will  be  reversed.* 

Eefusal  to  Charge. — The  refusal  to  give  a  correct  charge  is 
not  reversible  error  where  every  material  point  in  the  request 
is  covered  by  the  charge  actually  given  as  specifically  and  favor- 
ably as  the  appellant   had    the    right  to   demand,*    or  where  it 


mere  statement  of  sellers  that  certain 
animals  were  found,  a  subsequent 
instruction  that  the  statement  must 
have  been  made  at  the  time  and  for 
the  purpose  of  inducing  the  sale, 
renders  the  first  instruction  harmless. 
Willard  v.  Swansen,  126  111.  381;  An- 
derson V.  Donaldson,  32  111.  App.  404. 

1.  Illinois. — Murphy  v.  Curran,  24 
111.  App.  475;  Sells  z/.  Sandwich  Mfg. 
Co.,  21  111.  App.  56;  Hoagland  ?/.  Great 
Western  Tel.  Co.,  30  111.  App.  304; 
Citizens'  Gas  Light,  etc.,  Co.  v. 
O'Brien,  118  111.  174;  Bruce  v.  Dickey, 
116  111.  527;  Chicago,  etc.,  R.  Co.  v. 
Wilcox  (111.,  1890),  24  N.  E.  Rep.  419; 
Hoffman  v.  Boomer,  40  111.  App.  231; 
Ransom  v.  McCurley,  140  111.  626. 

Indiana. — Heil  v.  State,  109  Ind. 
589;  McCrory  f..  Anderson,  103  Ind. 
12;  Western  Union  Tel.  Co.  v.  Bus- 
kirk,  107  Ind.  549;  Summerlot  v. 
Hamilton,  121  Ind.  87. 

Michigan.  —  Klanowski  v.  Grand 
Trunk  R.  Co,  (Mich.,  1887),  7  West. 
Rep.  600. 

Missouri. — James  v.  Missouri  Pac. 
R.  Co.,  107  Mo.  480;  Willmott  v.  Cor- 
rigan  Consol.  St.  R.  Co.,  106  Mo.  535; 
Bluedorn  v.  Missouri  Pac.  R.  Co.,  108 
Mo.  439;  McGrew  v.  Missouri  Pac.  R. 
Co.  (Mo.,  1892),  19  S.  W.  Rep.  53; 
State  V.  Excelsior  Distilling  Co.  (Mo. 
App.,  1885),  2  West.  Rep.  428;  Safety 
First  Nat.  Bank  v.  Westlake,  21  Mo. 
App.  565;  Fink  v.  Algermissen,  25 
Mo.  App.  186;  Billups  V.  Daggs,  38 
Mo.  App.  367;  Welch  v.  Hannibal, 
etc.,  R.  Co.,  20  Mo.  App.  477;  Sullivan 
V.  Hannibal,  etc.,  R.  Co.,  88  Mo.  169; 
Legg  V.  Johnson,  23  Mo.  App.  590; 
Sawyers  v.  Drake,  34   Mo.   App.  472. 

Nebraska.  —  Farmers'  Bank  v. 
Harshman,  33  Neb.  445. 

North  Carolina. — State  v.  Keen,  95 
N.  Car.  646. 

Pennsylvania. — Janney  v.  Howard, 
150  Pa.  St.  339. 

Texas. — Arcia  v.  State,  28  Tex.  App. 
198;  Blackwell  v.  State,  30  Tex.  App. 
416;  Campbell  v.  Ellsworth  (Tex., 
1892),  20  S.  W.  Rep.  120;  Ratto  v. 
Bluestine,  84  Tex.  57. 

As  where  the  explanatory  charge 
fails   to  qualify  or   clearly   limit   the 


erroneous  charge  given.  Alabama  G. 
S.  R.  Co.  V.  Moody,  92  Ala.  279.  And 
a  charge  of  great  length  susceptible 
of  different  constructions  is  reversi- 
ble error,  although  correct  as  a  whole. 
U.  S.  V.  Hamilton,  4  Mackey  (D.  C.) 
446. 

Where  not  Misleading.  —  Where  an 
erroneous  instruction  taken  in  con- 
nection with  the  others  did  not  mis- 
lead the  jury,  the  judgment  will  not 
be  reversed.  McGrew  v.  Missouri 
Pac.  R.  Co.,  109  Mo.  582;  Bradford  v. 
Floyd,  80  Mo.  207.  As  where  the 
court  charges  impliedly  that  a  defense 
of  insanity  must  be  proven  beyond  a 
reasonable  doubt,  the  error  is  cured 
by  a  subsequent  instruction  charging 
that  if  the  jury  have  reasonable 
doubt  as  to  any  fact  necessary  to  con- 
stitute guilt,  they  must  acquit.  Smith 
V.  Com.  (Ky.,  1891),  17  S.  W.  Rep.  868. 

2.  Alabama. — Stephens  v.  Regen- 
stein,  89  Ala.  561. 

Arkansas. — Price  v.  State,  57  Ark. 
165;  Overton  v.  State,  57  Ark.  60; 
Ringlehaupt  v.  Young,  55  Ark.  128;. 
Hearn  v.  Coy  (Ark.,  1890),  13  S.  W. 
Rep.  596. 

California. — People  v.  Adams,  85. 
Cal.  231. 

Colorado. — Westman  Mercantile  Co. 
V.  Park,  2  Colo.  App.  545;  Farmers  v. 
Phelps,  18  Colo.  126;  Jenkins  v.  Ty- 
non,  I  Colo.  App.  133. 

Florida. — Montgomery  v.  Knox,  23 
Fla.  595. 

Georgia. — Georgia  R.  Co.  v.  Will- 
iams, 74  Ga.  723;  Davis  v.  State,  74 
Ga.  869;  Parker  v.  Georgia  Pac.  R. 
Co..  83  Ga.  539;  Papot  v.  South  West- 
ern R.  Co.,  74  Ga.  296;  Joiner  z/.  Ocean 
Steamship  Co.,  86  Ga.  238. 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Halsey,  31  111.  App.  601;  Lake  Shore, 
etc.,  R.  Co.  V.  Johnsen,  135  111.  641; 
Sheehan  v.  People,  131  111.  22;  Chica- 
go, etc.,  R.  Co.  V.  Bryant,  29  111.  App. 
17;  Hanchett  v.  Kimbark,  118  111.  121; 
Crews  V.  People,  120  111.  317;  Bonnett 
V.  Glatfeldt,  120  111.  166;  Thompsons. 
Duff,  119  111.  226;  Niantic  Coal,  etc., 
Co.  V.  Leonard  (111.,  1890),  15  West. 
Rep.  142;  North  Chicago  St.  R.  Co.  ». 
Williams,  140  111.  275;  Weber  Wagon- 
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Co.  V.  Kehl,  139  111.  644;  American 
Bible  Soc.  v.  Price,  115  111.  623;  Chi- 
cago, etc.,  R.  Co.  V.  Bingenheimer, 
116  111.  226;  Cannon  v.  Grigsby,  116 
111.  151;  Com.  V.  People  (111.,  1886),  3 
West.  Rep.  481. 

Indiana. — Indiana  Mfg.  Co.  v.  Milli- 
can,  87  Ind.  87;  Indianapolis  v.  Mur- 
phy, 91  Ind.  3S2;  Bowen  v.  Pollard,  71 
Ind.  177;  Bronnenberg  v.  Coburn,  no 
Ind.  169;  Indianapolis  Nat.  Ben.  Assoc. 
V.  Grauman,  107  Ind.  288;  Barnett  v. 
State,  100  Ind.  171;  Louisville,  etc., 
R.  Co.  V.  Krinning,  87  Ind.  351;  Louis- 
ville, etc.,  R.  Co.  V.  Falvey,  104  Ind. 
409;  Laird  v.  Davidson,  124  Ind.  412; 
Stephenson  v.  State,  no  Ind.  358; 
Chicago,  etc.,  R.  Co.  v.  Spilker,  134 
Ind.  380;  Cleveland,  etc.,  R.  Co.  v. 
Harrington,  131  Ind.  426;  Louisville, 
etc.,  R.  Co.  V.  Jones,  108  Ind.  551. 

Iowa. — Seekel  v.  Norman,  78  Iowa 
254;  Minthon  v.  Lewis,  78  Iowa  620; 
Winter  v.  Central  Iowa  R.  Co.,  80 
Iowa  443;  Lee  v.  Chicago,  etc.,  R.  Co., 
80  Iowa  172;  Turner  I'.  Hardin,  80  Iowa 
691;  Bullard  v.  Mulligan,  69  Iowa 416; 
Bixby  V.  Carskoddon,  70  Iowa  726; 
State  V.  Mahan,  68  Iowa  309;  Gee  v. 
Moss,  68  Iowa  318;  Nichols  v.  Du- 
buque, etc.,  R.  Co.,  68  Iowa  732; 
Johnson  v.  Miller,  69  Iowa  562;  State 
V.  McDevitt,  69  Iowa  549;  Merchants' 
Union  Barb  Wire  Co.  v.  Rice,  70  Iowa 
14;  Allen  V.  Kirk,  81  Iowa  658;  State 
■V.  Thompson,  87  Iowa  670. 

Kansas. — St.  Louis,  etc.,  R.  Co.  v. 
McMullen,  48  Kan.  281;  Haak  v. 
Struve,  38  Kan.  326;  State  v.  Davis,  48 
Kan.  I. 

Maryland. — Baltimore,  etc..  Turn- 
pike Co.  V.  Cassell,  66  Md.  419;  Reges- 
ter  V.  Medcalf,  71  Md.  528. 

Massachusetts. — Com.  v.  Wilson,  152 
Mass.  12;  Weld  v.  Brooks,  152  Mass. 
297;  Providence,  etc.,  R.  Co.  v.  Wor- 
cester, 155  Mass.  35;  Com.  v.  Lynes, 
142  Mass.  577. 

Michigan. — Cadwell  v.  Pray,  86 
Mich.  266;  McClure  v.  Thorpe,  68 
Mich.  33:  Miller  z/.  Sharp(Mich.,  1887), 
8  West.  Rep.  109. 

Minnesota. — Papooshek  v.  Winona, 
etc.,  R.  Co.,  44  Minn.  195. 

Mississippi. — Moyers  v.  Columbus 
Banking,  etc.,  Ins.  Co.,  64  Miss.  48. 

Missouri. — Haniford  v.  Kansas  City, 
103  Mo.  172;  Hayden  v.  Grillo,  42  Mo. 
App.  i;  Boiler  v.  Cohen,  42  Mo.  App. 
97;    State   v.    Matheis,    49  Mo.    App. 
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237;  State  V.  Thomas,  99  Mo.  235; 
Marshall  v.  Bingle,  36  Mo.  App.  122; 
Le  May  v,  Missouri  Pac.  R.  Co.,  105 
Mo.  361;  Wright  v.  Sanderson,  20  Mo. 
-'^PP-  534;  Muehlhausen  v.  St.  Louis 
R.  Co.,  91  Mo.  332;  Shaffner  z/.  Leahy, 
21  Mo.  App.  110;  Gopham  v.  Kansas 
City,  etc.,  R.  Co.,  113  Mo.  408;  Smith 
V.  Butler,  48  Mo.  App.  663. 

Nebraska. — Lincoln  v.  Holmes,  20 
Neb.  39. 

Nevada.  —  State  v.  Gray,  ig  Nev. 
212. 

New  Mexico. — Torlina  v.  Trorlicht 
(N.  Mex.,  1891),  27  Pac.  Rep.  794. 

New  York. — Whitting  v.  Fitzwater, 
58  Hun  (N.  Y.)  601;  Connelly  v.  Man- 
hattan R.  Co.,  68  Hun  (N.  Y.)  456; 
Parkes  v.  Stafford  (Supreme  Ct.),  16 
N.  Y.  Supp.  756. 

North  Carolina. — Home  v.  People's 
Bank,  108  N.  Car.  109. 

North  Dakota. — State  v.  McGahey, 
3  N.  Dak.  293. 

Oregon. — State  v.  Roberts,  15  Ore- 
gon 187. 

Pennsylvania.  —  Kroegler  v.  Mc- 
Conway,  149  Pa.  St.  444;  Frothing- 
ham  V.  Laflin,  etc..  Powder  Co.  (Pa., 
1886),  2  Cent.  Rep.  524. 

Ehode  Island. — Congdon  v.  Winsor, 
17  R.  I.  236;  Hampson  v.  Taylor  (R. 
I.,  1887),  3  N.  E.  Rep.  640. 

South  Carolina. — State  v.  Arieal,  38 
S.  Car.  221;  State  v.  Milling,  35  S. 
Car.  16. 

Texas. — Western  Union  Tel.  Co.  v. 
Evans,  i  Tex.  Civ.  App.  297;  Driscoll 
V.  Morris  (Tex.  Civ.  App.,  1893),  21 
S.  W.  Rep.  629;  New  York,  etc., 
Steam  Ship  Co.  v.  Island  City  Boat- 
ing, etc.,  Assoc.  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  1007;  Rio  Grande 
Bridge,  etc.,  Co.  v.  Varela  (Tex.  Civ. 
App.,  1893),  22  S.  W.  Rep.  99;  Max- 
well V.  State  (Tex.  App.,  1892),  19  S. 
W.  Rep.  914;  Callicoattez'.  State  (Tex. 
Crim.  App.,  1893),  22  S.  W.  Rep.  1041; 
Massengale  v.  State,  24  Tex.  App. 
181;  Hays  V.  Hays,  66  Tex.  606;  Mar- 
tin-Brown Co.  V.  Wainscott,  66  Tex. 
131;  McBride  v.  Banguss,  65  Tex. 
174;  White  V.  Wadlington,  78  Tex. 
159;  Mitchell  V.  Mitchell,  80  Tex.  loi; 
Southern  Pac.  R.  Co.  v.  Aylward,  79 
Tex.  675;  Myer  v.  Fruin  (Tex.,  1891), 
16  S.  W.  Rep.  868;  Wilson  v.  Lucas, 
78  Tex.  292;  Ayers  v.  Harris,  77  Tex. 
108;  Bradberry  v.  State,  22  Tex.  App. 
273;  SchooUier  v.   Hutchins,  66  Tex. 
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324;  Taylor  v.  State,  24  Tex.  App.  299; 
Fort  Worth,  etc.,  R.  Co.  v.  Mackney, 
83  Tex.  410;  Twohig  v.  Brown,  85 
Tex.  51. 

Vermont. — Darling  v.  Stuart,  63  Vt. 
570;  Hall  V.  Com.,  89  Va.  171. 

Wisconsin. — Warder  v.  Whitish,  77 
Wis.  430. 

United  States. — Patrick  v.  Graham, 
132  U.  S.  627. 

So  the  refusal  to  grant  a  correct  re- 
quest to  charge  is  not  reversible  error 
where  the  same  charge  is  given  by 
the  court  in  plain  language.  State  v. 
Freidrich,  4  Wash.  204. 

Failure  to  Bequest.  —  Where  the 
charge  of  the  court  is  correct  as  far  as 
it  goes,  the  appellant  cannot  complain 
that  it  does  not  go  further  and  give 
additional  instructions  on  omitted 
points,  or  more  specific  instructions  on 
points  touched  on,  unless  he  calls  the 
attention  of  the  court  to  the  omitted 
points,  or  asks  more  specific  instruc- 
tions. 

1.  Alabama. — Chandler  v.  Jost,  96 
Ala.  596;  Seaboard  Mfg.  Co.  v.  Wood- 
son (Ala. ,1892),  II  So. Rep. 733;  Pellum 
V.  State,  89  Ala.  28;  Smith  v.  Collins, 
94  Ala.  394. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Triplett,  54  Ark.  289;  Chandler  v. 
Lazarus,  55  Ark.  312;  Holt  v.  State, 
47  Ark.  196. 

California. —  Weinburg  v.  Somps 
(Cal.,  1893),  33  Pac.  Rep.  341;  Madden 
V.  Occidental,  etc.,  Steamship  Co.,  86 
Cal.  445. 

Connecticut. — Lutton  v.  Vernon,  62 
Conn.  I. 

Dakota.- —  Citizens'  Nat.  Bank  v. 
Jenks,  6  Dakota  432. 

Florida. — Livingston  v.  L'Engle,  27 
Fla.  502. 

Georgia. — Bailey  v.  State,  89  Ga.  751. 

Illinois. — Commercial  Union  Assur. 
Co.  V.  Scammon,  35  111.  App.  659; 
Brown  v.  Walker,  32  111.  App.  199; 
Meents  v.  Reiken,  42  111.  App.  17; 
Illinois  Cent.  R.  Co.  v.  Haskins,  115 
111.  300. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Grantham,  104  Ind.  353;  Conrad  v. 
Kinzie,  105  Ind.  281;  State  v.  Finney, 
125  Ind.  427;  Conrad  v.  State,  132  Ind. 

254. 

Kansas.  —  Interstate  Consol.  Rapid 
Transit  R.  Co.  v.  Simpson,  45  Kan. 
714;  Hamilton  v.  Miller,  46  Kan.  486. 


Massachusetts.  —  Maher  v.  Boston, 
etc.,  R.  Co.,  158  Mass.  36. 

Michigan. — Pickard  v.  Bryant,  92 
Mich.  430. 

Minnesota. — Fleming  v.  Alden,  44 
Minn.  493;  Winslow  Bros.  Co.  v.  Her- 
zog  Mfg.  Co.,  46  Minn.  452. 

Missouri. —  Cheek  v.  Waldron,  39 
Mo.  App.  21. 

Nebraska. — Cowles  v.  Thompson,  31 
Neb.  479. 

New  York. — People  v.  Martell,  138 
N.  Y.  595. 

North  Carolina. — State  v.  Whitmire, 
no  N.  Car.  367;  McDonald  v.  Carson, 
95  N.  Car.  377. 

Pennsylvania.  — Philadelphia,  etc., 
R.  Co.  V.  Getz.  113  Pa.  St.  214. 

South  Carolina.  —  Du  Rant  v.  Du 
Rant,  36  S.  Car.  49;  Sherard  v.  Rich- 
mond, etc.,  Co.,  35  S.  Car.  467;  Asbill 
V.  Asbill,  24  S.  Car.  355;  State  v.  An- 
derson, 24  S.  Car.  109. 

Texas. — Walker  v.  Brown,  66  Tex. 
566;  Gallagher  v.  Bowie,  66  Tex.  265; 
Liverpool,  etc.,  Ins.  Co.  v.  Ende,  65 
Tex.  118;  McDonald  v.  International, 
etc.,  R.  Co.  (Tex.,  1893),  22  S.  W. 
Rep.  939;  Galveston,  etc.,  R.  Co.  v. 
Daniels,  i  Tex.  Civ.  App.  691;  New 
York,  etc.,  Steamship  Co.  v.  Island 
City  Boating,  etc.,  Assoc.  (Tex.  Civ. 
App.,  1893),  21  S.  W.  Rep.  1007. 

Washington. — Pederson  v.  Seattle 
Consol.  St.  R.  Co.,  6  Wash.  202. 

United  States. — Texas,  etc.,  R.  Co. 
V.  Ludlam,  52  Fed.  Rep.  94. 

So  where  the  jury  on  two  trials  of 
the  cause  have  found  for  the  plaintiff 
in  the  same  court,  the  failure  to  give 
an  instruction  not  requested  on  the 
first  trial,  where  no  exception  is  taken 
to  the  failure,  will  not  be  ground  for 
reversal.  Kinney  v.  Folkerts,  84  Mich. 
616. 

2.  Alabama. — Brantley  v.  State,  91 
Ala.  47;  Smith  v.  State,  86  Ala.  28; 
Kennedy  v.  State,  85  Ala.  236. 

Arkansas. — Farris  v.  State,  54  Ark. 
4;  Hames  v.  Harris,  50  Ark.  68. 

Colorado. — King    v.    Post,    12    Colo. 

355. 

Georgia. — Griffin  v.  Johnson  (Ga., 
1890),  10  S.  E.  Rep.  719;  Barrow  v. 
State,  80  Ga.  191;  Seyden  v.  State,  78 
Ga.  105. 

Illinois. — Consolidated  Coal  Co.  v. 
Maehl,  31  111.  App.  252;  Chicago,  etc., 
R.  Co.  V.  Hines,  33  111.  App.  271;  Wil- 


Maryland. — Wallis  v.  Wilkinson,  73     bur  v.  Wilbur,   129   111.   392;  Birming- 
Md.  128.  ham  F.  Ins.  Co.  v.  Pulver,  126  111.  329. 
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jury  found  for  the  appellant  on  the   points   referred  to  in  the 

Co.  V.  Wheeling,  etc.,   Bridge  Co.,  34 
Va.  155. 

So  refusal  to  give  requested  charge 
is  not  reversible  error  where,  if  given, 
it  would  not  have  affected  the  verdict. 

Alabama. — Brantley  v.  State,  91 
Ala.  47. 

Arkansas. — Farris  v.  State,  54  Ark. 
4;  Fordyce  v.  Jackson,  56  Ark.  594. 

California. — Crowley  v.  Strouse 
(Cal.,  1893),  33  Pac.  Rep.  456. 

Georgia. — Chattanooga,  etc.,  R.  Co. 
V.  Clowdis,  90  Ga.  258. 

Illinois. — St.  Louis  Consolidated 
Coal  Co.  V.  Maehl,  31  111.  App.  252. 

Indiana. — Columbus  v.  Strassner, 
124  Ind.  482;  Conrad  v.  State,  132  Ind. 
254- 

Iowa. — McDermott  v.  Iowa  Falls, 
etc.,  R.  Co.  (Iowa,  1891),  47  N.  W. 
Rep.  1037;  Eckelund  v.  Talbot,  80  Iowa 
569;  State  V.  Peffers,  80  Iowa  580; 
Shipley  v.  Edwards,  87  Iowa  310. 

Kentucky. — Ross  v.  Com.  (Ky., 
1893),  20  S.  W.  Rep.  1043;  Price  v. 
Com.  (Ky.,  1893),  22  S.  W.  Rep.  157. 

Louisiana. — Starns  v.  Hadnot,  45 
La.  Ann.  318. 

Michigan. — Kinney  v.  Folkerts,  84 
Mich.  616. 

Minnesota. — Reilly  v.  Bader,  46 
Minn.  212. 

Missouri. — State  v.  Brown,  104  Mo. 
365;  State  V.  Kolb,  48  Mo.  App.  269. 

Nebraska. — Bell  v.  York,  31  Neb. 
842. 

New  York. — People  v.  Hagan  (Su- 
preme Ct.),  14  N.  Y.  Supp.  233. 

Texas. — Teague  v.  State  (Tex.  Crim. 
App.,  1892),  20  S.  W.  Rep.  367;  Hills- 
boro  V.  Ivey  (Tex.  Civ.  App.,  1892),  20 
S.  W.  Rep.  1012;  Oxford  v.  State,  32 
Tex.  Crim.  Rep.  272;  Crass  v.  State, 
31  Tex.  Crim.  Rep.  312;  Hernandez  v. 
State,  32  Tex.  Crim.  Rep.  271. 

West  Virginia. — Wheeling  Bridge 
Co.  V.  Wheeling,  etc..  Bridge  Co.,  34 
W.  Va.  155. 

In  Chancery  Canses. — In  an  equity 
cause  the  refusal  to  give  a  correct 
charge  to  the  jury  to  whom  the  issues 
are  sent  is  not  cause  for  reversal,  al- 
though the  court  adopts  their  findings, 
since  they  are  merely  advisory.  Riley 
V.  Martinelli,  97  Cal.  575. 

1.  Woolery  v.  Louisville,  etc.,  R. 
Co.,  107  Ind.  381;  Porter  v.  Waltz, 
108  Ind.  40;  Walthelm  v.  Artz,  70 
Iowa  609;  Liston  v.  Central  Iowa   R. 


Indiana. — Columbus  v.  Strassner, 
124  Ind.  482;  Keyes  v.  State,  122  Ind. 
527;  Staser  v.  Hogan,  120  Ind.  207. 

Iowa. — McDermott  v.  Iowa  Falls, 
etc.,  R.  Co.  (Iowa,  1891),  47  N.  W. 
Rep.  1037;  Lindsay  v.  Des  Moines,  74 
Iowa  hi;  Eckelund  v.  Talbot,  Solowa 
569;  State  V.  Peffers,  80  Iowa  580;  Wi- 
mer  z/.  Albaugh,  78  Iowa  79;  Faulkner 
V.  Closter,  79  Iowa  15;  State  v.  Shanks, 
79  Iowa  47. 

Kansas. — Stadel  v.  Stadel,  40  Kan. 
646;  Central  Branch  U.  P.  R.  Co.  v. 
Andrews,  41  Kan.  370. 

Kentucky.  —  Patterson  z/.  Com.,  86 
Ky.  313- 

Louisiana. — State  v.  Brown,  40  La. 
Ann.  725. 

Michigan. — Kinney  v.  Folkerts,  84 
Mich.  616;  Bussell  v.  Detroit  Mut.  F. 
Ins.  Co.,  80  Mich.  407;  Doyle  v.  Dob- 
son,  74  Mich.  562. 

Minnesota.  —  Reilly  v.  Baber,  46 
Minn.  212;  State  v.  Brecht,  41  Minn. 
50. 

Missouri. — State  v.  Brown,  104  Mo. 
365;  State  V.  Graham,  96  Mo.  120; 
Frizelle  v.  Kaw  Valley  Paint,  etc.,  Co., 
24  Mo.  App.  529. 

Montana. — Flick  v.  Gold  Hill,  etc., 
Min.  Co.,  8  Mont.  298;  Kelley  v.  Cable 
Co.,  7  Mont.  70. 

Nebraska. — Bell  v.  York,  31  Neb. 
842. 

New  York. — People  v.  Hagan  (Su- 
preme Ct.),  14  N.  Y.  Supp.  233;  Gall 
V.  Gall,  114  N.  Y.   109. 

North  Carolina. — Houck  v.  Adams, 
98  N.  Car.  519. 

Tennessee. — Potter  v.  State,  85  Tenn. 
88. 

Texas.  —  Perigo  v.  State,  25  Tex. 
App.  533;  Leggett  v.  State,  25  Tex. 
App.  535;  Texas,  etc.,  R.  Co.  v.  Crow- 
der,  70  Tex.  222;  Foster  v.  State,  28 
Tex.  App.  45;  Sneed  v.  State,  28  Tex. 
App.  56;  Barnes  v.  State,  28  Tex.  App. 
29;  Gentry  v.  State,  25  Tex.  App.  614; 
Arcia  v.  State,  26  Tex.  App.  193;  Cun- 
ningham V.  State,  27  Tex.  App.  479; 
Hall  V.  State,  28  Tex.  App.  146;  Smith 
V.  State,  27  Tex.  App.  50;  Howard  v. 
Britton,  71  Tex.  286. 

Utah. — People  v.  Robinson,  6  Utah 
loi. 

Virginia. — Richmond,  etc.,  R.  Co. 
V.  Norment,  84  Va.  167;  Vaughan  v. 
Com.,  85  Va.  671. 

West  Virginia.  —  Wheeling    Bridge 
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refused  request  to  charge.*     So,  of  course,  the  refusal  of  a  re- 
quest manifestly  incorrect  constitutes  no  error.* 

9.  Error  in  Findings. — An  error  in  making  or  refusing  to 
make  a  finding  is  not  reversible  where  the  result  would  not  have 
been  different  if  correct  findings  had  been  made.^     So  a  finding 

Co.,  70  Iowa  714;  Woody  v.  Dean,  24  error.     Bowland    v.    Wilson,    71    Md. 

S.  Car.  499;  Linney  v.  Wood,  66  Tex.  307. 

22.  A    refusal    to    give    a    charge  as  to 

1.  McClure  v.  Thorpe,  63  Mich.  33;  the  burden  of  proof,  which  probably 
Niantic  Coal,  etc.,  Co.  v.  Leonard  results  in  placing  it  on  the  wrong 
(111.,  1890),  15  West.  Rep.  242.  party,    is    error.     Stevens  v.   Pendle- 

2.  Alabama.  — Louisville,  etc.,  R.  ton,  94  Mich.  405;  Pierce  v.  State 
Co.  V.  Philyaw,  88  Ala.  264;  Pulliam  (Tex.  Crim.  App.,  1893),  22  S.  W.  Rep. 
V.  State,  88  Ala.  i.  587;  Gaines  z/.  State  (Tex.  Crim.  App., 

Arkansas. — Campbell   v.   Carnaham     1893),  21  S.  W.   Rep.   367;  Cleveland, 


(Ark.,  1890),  13  S.  W.  Rep.  1098. 

Georgia.  —  Covington  v.  Western, 
etc.,  R.  Co.,  81  Ga.  273. 

Illinois. — Pennsylvania  Co.  v.  Mar- 
shall, 119  111.  399;  U.  S.  Rolling  Stock 
Co.  V.  Wilder,  116  111.  100;  Tully  v. 
Excelsior  Iron  Works,  115  111.  544; 
Vigus  V.  O'Bannon,  118  111.  334. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Balch,  105  Ind.  93. 

Iowa. — Wood  V.  Chicago,  etc.,  R. 
Co.,  68  Iowa  491;  Bayliss  v.  Murray, 
69  Iowa  290. 

Maryland. —  Ferrall  v.  Farnen,  69 
Md.  76. 

Missouri. — Commiskey  v.  Williams, 
20  Mo.  App.  606;  McConey  v.  Wallace, 
22  Mo.  App.  377;  Lewis  v.  Schwenn, 
93  Mo.  26;  Muirhead  v.  Hannibal,  etc., 
R.  Co.,  19  Mo.  App.  634;  Shaffner  v. 
Leahy,  21  Mo.  App.  no. 

Vague  or  Misleading.  —  Nor  where 
vague  or  misleading  requests  are  re- 
fused. Central  R.  Co.  v.  Haslett,  74 
Ga.  59;  Cummings  v.  Bannon  (Md., 
1887),  6  Cent.  Rep.  691;  Kellow  v. 
Central  Iowa  R.  Co.,  68  Iowa  470; 
Dunn  V.  Dannaker,  87  Mo.  597;  Beau- 
champ  V.  Higgins,  20  Mo.  App.  514; 
Simpson  v.  Schulte,  21  Mo.  App.  639; 
State  V.  Tarrant,  24  S.  Car.  593. 

Instruction  not  Applicable. — Refusal 
of  an  instruction  not  applicable  to 
the  facts  is  not  error.  Walker  v. 
Brown,  66  Tex.  556;  Hammer  v.  Chi- 
cago, etc.,  R.  Co.,  70  Iowa  623;  Kimball 
V.  Monarch  Ins.  Co.,  70  Iowa  514;  Wil- 
son V.  Bowen  (Mich.,  1887),  7  West. 
Rep.  338;  Storms  v.  White  (Mo.  App., 
1886),  4  West.  Rep.  907;  Wilbur  v. 
Josselyn,  78  Me.  396;  Erie  City  Pass. 
R.  Co.  V.  Schuster,  113  Pa.  St.  412. 

Instances  of  Prejudicial  Error. — A  re- 
fusal of  the  court  to  submit  proper 
issues  where  requested  is   reversible 


etc.,  R.  Co.  V.  Richey,  43  111.  App. 
247. 

A  refusal  to  instruct  on  a  murder 
trial  as  to  the  presumption  arising 
from  a  want  of  motive  is  material 
error.  Vaughan  v.  Com.,  13  Va.  L. 
J.  875. 

It  is  reversible  error  to  refuse  spe- 
cial instructions  clearly  and  correctly 
applying  the  law  to  issues  raised  by 
the  pleadings,  Reagan  v.  State  (Tex. 
App.,  1890),  13  S.  W.  Rep.  1009;  or 
to  omit  to  refer  to  all  the  evidence, 
Payne  v.  Noon  (Pa.  1887),  6  Cent. 
Rep.  892. 

The  request  for  an  instruction  on 
the  merits,  after  the  denial  of  an  in- 
struction in  the  notice  of  a  demurrer 
to  the  evidence,  is  not  a  waiver  of  the 
right  to  a  reversal  for  the  denial. 
Tobin  V.  Missouri  Pac.  R.  Co.  (Mo., 
1891),  18  S.  W.  Rep.  996. 

3.  California. — Daly  v.  Sorocco,  80 
Cal.  367;  Hawes  v.  Clark,  84  Cal.  272; 
Riverside  Water  Co.  v.  Gage,  89  Cal. 
410;  Hooker  v.  Thomas,  86  Cal.  176; 
Spotts  V.  Hanley,  85  Cal.  155;  Gilles- 
pie V.  Lake,  85  Cal.  402;  Winslow  v. 
Gohransen,  88  Cal.  450;  Johnson  v. 
Vance,  86  Cal.  128;  White  v.  White, 
82  Cal.  427;  Brison  v.  Brison,  90  Cal. 
323;  Ortega  v.  Cordero,  88  Cal.  221; 
McCreery  v.  Wells,  94  Cal.  485;  Dol- 
liver  V.  Dolliver,  94  Cal.  642. 

Dakota. — Rudolph  v.  North,  6  Da- 
kota 79. 

Georgia. — Baker  z/.  State,  90  Ga.  153; 
Western,  etc.,  R.  Co.  v.  Lewis,  84  Ga. 
211. 

Illinois. — Field  v.  Crawford,  146  111. 
136. 

Indiana. — Beggs  v.   State,  122  Ind. 

54- 

Kansas.  —  Booge  v..  Scott,  47  Kan. 
247. 
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or  a  failure  to  find  on  an  immaterial  issue  is  not  ground  for 
reversal;*  or  making  several  sets  of  findings  in  a  consolidated 
action  instead  of  one  set;*  or  where  an  error  in  one  portion  of 
a  finding  is  clearly  corrected  in  another;^  or  where  a  finding 
refused  would  have  operated  against  the  appellant  if  made  ;'*  or 
where  the  facts  in  a  finding  refused  or  omitted  are  inferable  from 
findings  actually  made  ;*  or  where  a  special  finding  refused  could 


Minnesota.  —  Schenfler  v.  Grand 
Lodge,  45  Minn.  256 ;  Steiner  v. 
Zwickey,  41  Minn.  448. 

Missouri. — Hackworth  v.  Zeitinger, 
48  Mo.  App.  32;  State  v.  McNamara, 
100  Mo.  100. 

New  York. — Jefferson  v.  New  York 
El.  R.  Co.  (Supreme  Ct.),  11  N.  Y. 
5upp.  488;  Collins  V.  Hydorn  (Su- 
preme Ct.),  12  N.  Y.  Supp.  581;  Bar- 
beau  V.  Picotte  (Supreme  Ct.),  13  N. 
Y.  Supp.  132;  Crim  v.  Starkweather 
(Supreme  Ct.),  12  N.  Y.  Supp.  791; 
Welsh  V.  Manhattan  El.  R.  Co.  (Super. 
Ct.),  8  N.  Y.  Supp.  492;  Mullenneaux 
V.  Terwilliger,  50  Hun  (N.  Y.)  526. 

North  Dakota. — Joslyn  v.  Smith,  2 
N.  Dak.  53. 

South  Carolina. — Stepp  v.  National 
L.,  etc.,  Assoc,  37  S.  Car.  417;  Mon- 
aghan  Bay  Co.  v.  Dickson,  39  S.  Car, 
146. 

Texas. — Wells  v.  Yarborough  (Tex., 
1892),  19  S.  W.  Rep.  S65;  Rio  Grande 
Cattle  Co.  V.  Burns,  82  Tex.  50;  Bas- 
sett  V.  Morton,  83  Tex.  339;  Tripis  v. 
Weslow  (Tex.,  1892),  18  S.  W.  Rep. 
684;  Ikard  v.  Thompson,  81  Tex.  285; 
Douglas  V.  Baker,  79  Tex.  499;  James 
V.  Turner,  78  Tex.  241:  Huffman  Im- 
plement Co.  V.  Templeton  (Tex.  App., 
1889),  14  S.  W.  Rep.  1015. 

Wisconsin. — Hinton  v.  Coleman,  76 
Wis.  221. 

Failure  to  Find  Separately. — A  fail- 
ure of  a  judge  to  find  conclusions  of 
law  and  of  fact  separately  is  harmless 
error,  and  no  ground  for  reversal  if 
the  appellant  is  not  prejudiced  on  the 
merits  of  the  case.  Monaghan  Bay 
Co.  V.  Dickson,  39  S.  Car.  146. 

Ultimate  Conclusion  Right. — And  if 
the  ultimate  conclusion  of  the  court  is 
right  upon  the  facts,  an  intermediate 
error  in  stating  a  conclusion  of  law 
which  is  not  controlling  will  not  au- 
thorize a  reversal.  Little  Pittsburg 
Consol.  Min.  Co.  v.  Little  Chief 
Consol.  Min.  Co.,  11  Colo.  223;  Getz's 
Appeal,  125  Pa.  St.  611;  Forbes  v. 
Thomas,  22  Neb.  541;  McCormick  v. 
Sutton,  78  Cal.  245;  Loomis  v.  O'Neal, 


73  Mich.  582;  Hughes  v.  Marquet,  85 
Tenn.   127.  • 

On  Overruling  a  Demurrer. — Where  on 
a  trial  without  a  jury  the  court  over- 
rules a  demurrer  to  several  pleas,  but 
makes  no  special  finding  of  facts,  the 
decision  will  be  reversed  if  any  one  of 
the  pleas  was  erroneously  sustained, 
as  without  special  findings  it  cannot 
be  determined  whether  it  entered  into 
the  determination  of  the  judgment  or 
not.  Miller  v.  Houston  City  St.  R. 
Co.,  55  Fed.  Rep.  366. 

1.  Scott  V.  Weisburg  (Tex.  Civ. 
App.,  1893),  21  S.  W.  Rep.  769; 
Andrews  v.  Key,  77  Tex.  35;  Henry 
McShane  Co.  v.  Padian,  i  Misc.  Rep. 
(N.  Y.  C.  PI.)  332;  Steubing  v.  New 
York  El.  R.  Co.,  138  N.  Y.  658;  Wool- 
sey  V.  New  York  El.  R.  Co.  (Supreme 
Ct.),  9  N.  Y.  Supp.  133;  Sixth  Ave.  R. 
Co.  V.  Metropolitan  El.  R.  Co.,  138  N. 
Y.  548;  Lazarus  v.  Metropolitan  El. 
R.  Co.,  69  Hun  (N.  Y.)  190;  Rosewarn 
V.  Washington  Gold  Min.  Co.,  84  Cal. 
219 ;  Bulwer  Consol.  Min.  Co.  v. 
Standard  Consol.  Min.  Co.,  83  Cal. 
589;  Smith  V.  Taylor,  82  Cal.  533; 
Vollmer  v.  DeCastillo,  74  Cal.  271; 
Wise  V.  Burton,  73  Cal.  174;  Whitlock 
V.  Pennsylvania  Co.  (Ky.,  1889),  11  S. 
W.  Rep.  208;  Booge  v.  Scott,  47  Kan. 
247. 

In  Ejectment  Proceeding. — Where  in 
an  ejectment  suit  the  plaintiff  failed  to 
show  any  legal  title,  special  findings 
of  the  jury  as  to  the  conveyance  of 
the  title  between  other  persons  are 
harmless  error,  though  unsupported 
by  evidence.  Booge  v.  Scott,  47  Kan. 
247. 

2.  Marble  Lime  Co.  v.  Lordsburg 
Hotel  Co.,  96  Cal.  332. 

3.  Ward  v.  Berkshire  L.  Ins.  Co., 
108  Ind.  301. 

4.  Merchants'  Nat.  Bank.  v.  Mc- 
Kinney  (S.  Dak.,  1893),  55  N.  W.  Rep. 
930;  Hutchings  v.  Castle,  48  Cal.  152; 
Spreckels  v.  Ord,  72  Cal.  86;  Callanan 
V.  Gilman,  107  N.  Y.  360;  Riley  v. 
Mitchell,  36  Minn.  3. 

6.   Southern   Pac.  R.  Co.  v.  Dufour, 
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not,  if  made,  have  controlled  the  general  verdict  ;*  or  where  the 
evidence  is  not  clearly  sufficient  to  support  the  finding  refused.* 
Nor  is  there  reversible  error  in  setting  aside  special  findings  in- 
consistent with  the  general  verdict.* 

10.  Verdicts — a.  Informality  or  Trifling  Error. — A  mere 
informality  in  a  verdict  or  inaccuracy  in  its  language  will  not  jus- 
tify reversal,*  or  a  trifling  error  in  the  amount  of  damages  com- 
puted therein.* 

b.  Special  Interrogatories. — Where  the  answers  to  special 
interrogatories  are  irreconcilable  with  each  other  the  general  ver- 
dict controls,®  and  it  is  reversible  error  to  render  judgment  upon 
them  '^  where  they  are  in  direct  conflict  with  the  general  verdict 


95  Cal.  615;  Hulsman  v.  Todd,  96  Cal. 
228;  Wainscott  v.  Occidental  Bldg., 
etc.,  Assoc,  98  Cal.  253;  Posachane 
Water  Co.  v.  Standart,  97  Cal.  476; 
Merchants'  Nat.  Bank  v.  McKinney 
(S.  Dak.,  1893),  55  N.  W.  Rep.  929; 
Spencer  v.  New  York,  etc.,  R.  Co.,  62 
Conn.  242;  Bates  v.  Sabin,  64  Vt.  511; 
Kellogg  V.  Bissantz,  51  Kan.  418  ; 
Price  V.  Bell,  88  Ga.  740;  Abbot  v. 
Gore,  74  Wis.  509. 

1.  Pence  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  389;  Garfield  v.  Blair  (Supreme 
Ct.),  10  N.  Y.  Supp.  340;  Harris  v. 
McCasland,  29  111.  App.  430;  Chicago, 
etc..  R.  Co.  V.  Goyette,  133  111.  21. 

2.  Jefferson  v.  New  York  El.  R.  Co. 
(Supreme  Ct.),  il  N.  Y.  Supp.  488. 

3.  Arndt  v.  Hosford,  82  Iowa  499. 

4.  California. — Pereira  v.  Smith,  79 
Cal.  232. 

Indiana. — Zehner  v.  Taylor,  15  Ind. 
70. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Sly,  41   Kan.  729. 

Louisiana. — Duperron  v.  Communy, 
6  La.  Ann.  789;  Graihle  v.  Hown,  i 
La.  Ann.  140;  Medley  v.  Voris,  2  La. 
Ann.  140;  Amis  v.  Merchants'  Ins. 
Co.,  2  La.  Ann.  594;  Angelloz  v.  Riv- 
ollet,  2  La.  Ann.  652;  Louisiana  Bank 
V.  Lawless,  3  La.  Ann.  129;  McMullen 
V.  Jewell,  3  La.  Ann.  139;  Cochrane 
V.  Murphy,  4  La.  Ann.  6;  Downes  v. 
Ferry,  4  La.  Ann.  109;  Edelin  v.  Rich- 
ardson, 4  La.  Ann.  502;  Kohn  v.  The 
Schooner  Renaissance,  5  La.  Ann.  25. 

Michigan. — Hubbell  v.  Palmer,  76 
Mich.  441. 

Nebraska. — Missouri  Pac.  R.  Co.  v. 
Vandeventer,  26  Neb.  222. 

New  Hampshire. — Ireland  v.  Drown, 
61  N.  H.  638. 

New  York. — Monnet  v.  Heller  (Super. 
Ct.),  5  N.  Y.  Supp.  913. 


Pennsylvania. — Plymouth  v.  Graver, 
125  Pa.  St.  24. 

Texas. — Wills  Point  Bank  v.  Bates, 
72  Tex.  137. 

Virginia. — Lovett  v.  Thomas,  Si 
Va.  245. 

Wisconsin. — Moritz  v.  Larsen,  7cv 
Wis.  569. 

Eemittitur. — Where  the  plaintiffs 
were  held  entitled  to  recover  under 
the  contract  more  than  th^  ad datnnum 
of  their  declaration,  and  the  excess 
was  not  remitted  until  after  a  writ  of 
error  had  been  sued  out  and  assign- 
ment of  error  served — held,  harmless 
error,  since  appellant  (the  defendant) 
gained  the  amount  remitted  by  reason 
of  the  oversight  of  plaintiffs'  counsel 
to  amend  the  declaration.  Hubbell  v. 
Palmer,  76  Mich.  441. 

5.  Slight  Error  in  Damages. — Where 
the  plaintiff  in  a  damage  suit  obtains 
a  verdict  which  includes  damages  in- 
curred since  the  beginning  of  the 
suit,  if  he  has  an  incontrovertible 
right  to  recover  in  another  suit 
for  the  damages  so  included  and 
the  damages  are  slight  in  amount,  the 
appellate  court  will  not  reverse  on 
that  account.  Hudson  v.  Burk,  48  Mo. 
App. 314;  Porteri'.Harrison,52  Mo. 524. 

6.  Chicago,  etc.,  R.  Co.  v.  Towns- 
din,  38  Kan.  78;  Muncie  St.  R.  Co.  v. 
Maynard,  5  Ind.  App.  372. 

7.  Gates  v.  Scott,  123  Ind.  459: 
Grand  Rapids,  etc.,  R.  Co.  v.  Ellison, 
117  Ind.  234;  Wabash  R.  Co.  v.  Savage, 
no  Ind.  156;  Grand  Rapids,  etc.,  R. 
Co.  V.  McAnnally,  98  Ind.  412;  Grand 
Rapids,  etc.,  R.  Co.  v.  Cox  (Ind.  App., 
1893),  35  N.  E.  Rep.  183;  Indiana  Stone 
Co.  V.  Stewart,  7  Ind.  App.  563;  Chi- 
cago, etc.,  R.  Co.  V.  Hedges,  105  Ind. 
398;  Cleveland,  etc.,  R.  Co.  v,  Asbury, 
120  Ind.  289. 


586 


Beveriible  Error. 


APPEALS, 


Verdicts. 


they  may  control  it.* 

c.  Direction  of  Verdict. — An  erroneous  direction  of  a 
verdict  will  not  warrant  reversal  where  recovery  is  impossible  ;* 
but  a  refusal  to  take  from  the  jury  issues  upon  which  there  is  no 
evidence  is  reversible  error,'  unless  it  is  obvious  that  the  appel- 
lant has  not  been  prejudiced.* 

d.  Errors  Cured  by  Verdict. — Where  it  is  clearly  apparent 
that  the  verdict  is  correct  upon  the  whole  evidence,  judgment 
will  not  be  reversed  for  errors  occurring  on  the  trial.' 


1.  Schaffner  v.  Kober,  2  Ind.  App. 
409;  Greenfield  v.  State,  113  Ind.  597; 
Lockwood  V.  Rose,  125  Ind.  588;  Mc- 
Clure  V.  McClure,  74  Ind.  108;  Kuhns 
V.  Gates,  92  Ind.  66;  McComas  v.  Haas, 
107  Ind.  512. 

2.  Laing  v.  Americus,  86  Ga.  756. 

3.  People  V.  Frindel  (Supreme  Ct.), 
12  N.  Y.  Supp.  498;  Carson  v.  Dessau 
(Super.  Ct.),  13  N.  Y.  Supp.  232. 

4.  Home  v.  People's  Bank,  108  N. 
Car.  log;  Goodland  v.  LeClair,  78  Wis. 
176. 

The  refusal  to  submit  a  case  to  a 
jury  on  evidence  in  any  wise  conflict- 
ing is  reversible  error.  Slaton  v. 
Welborne,  78  Tex.  251;  Snell  v.  State, 
29  Tex.  App.  236;  Dennis  v.  Spencer, 
45  Minn.  250;  Louisville,  etc.,  R.  Co. 
V.  Davis,  91  Ala.  487. 

5.  California. — Cahill  v.  Murphy,  94 
Cal,  29. 

Georgia. — Nunnally  v.  Owens,  90 
Ga.  220. 

Idaho. — Spokane,  etc.,  R.  Co.  v.  Lie- 
wallen,  2  Idaho  iioi. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Nicholai,  4  Ind.  App.  119;  Barnett  v. 
Gluting,  3  Ind.  App.  415. 

Iowa. — Upton  v.  Paxton,  72  Iowa 
295;  State  V.  Winter,  72  Iowa  627; 
Arneson  v.  Thorstad,  72  Iowa  145; 
Harris  v.  Phoenix  Ins.  Co.,  85  Iowa 
238. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
English,  38  Kan.  iio;  Grindrod  v. 
Wolf,  38  Kan.  292. 

Maryland. — State  v.  Baltimore,  etc., 
R.  Co.,  69  Md.  339. 

Michigan. — Mallory  v.  Ohio  Farm- 
ers' Ins.  Co.,  90  Mich.  112. 

Minnesota. — Keyes  v.  Minneapolis, 
etc.,  R.  Co.,  36  Minn.  290. 


Mississippi. — Vicksburg,  etc.,  R. 
Co.  V.  Lewis,  68  Miss.  29;  Mississippi 
Mills  V.  Smith,  69  Miss.  299. 

Nebraska. — Western  Union  Tel.  Co. 
V.  Lowrey,  32  Neb.  732. 

Ohio. — Elster  v.  Springfield,  49  Ohio 
St.  82. 

Pennsylvania.  —  Bedell  v.  Errett 
(Pa.,  1887),  II  Atl.  Rep.  571. 

Texas. — Smith  v.  Fordyce  (Tex., 
1891),  18  S.  W.  Rep.  663;  French  v. 
Olive,  67  Tex.  400. 

Vermont. — Frary  v.  Gusha,  59  Vt. 
257;  Fulham  v.  Howe,  60  Vt.  351. 

Wisconsin. — Schrubbe  v.  Connell, 
69  Wis.  476;  Atkinson  v.  Goodrich 
Transp.  Co.,  69  Wis.  5;  Morawetz  v. 
McGovern,  68  Wis.  312. 

United  States. — Wunderlich  v.  New 
York,  33  Fed.  Rep.  854. 

Failure  to  Appear. — Where  the  de- 
fendant fails  to  appea,r,  and  the  record 
does  not  show  that  he  or  his  counsel 
was  formally  called  before  proceed- 
ing, the  failure  of  the  record  is  a  fail- 
ure of  form,  not  of  substance,  and  the 
defect  is  cured  by  judgment.  Home 
Protection  v.  Caldwell,  85  Ala. 
607. 

Controlling  Theory. — Where  a  gen- 
eral verdict  ts  rendered  upon  a  par- 
ticular theory  of  facts,  rulings  and 
exceptions  which  do  not  affect  the 
verdict  will  not  be  considered  prejudi- 
cial errors  on  appeal.  Kraemer  v. 
Deustermann,  40  Minn.  469. 

Prejudicial  Error. — A  verdict  and 
judgment  so  uncertain  in  the  descrip- 
tion of  the  subject-matter  to  which 
they  relate  that  it  cannot  be  deter- 
mined what  is  referred  to  will  be  re- 
versed. Northern  R.  Co.  v.  Jordan, 
87  Cal.  23. 
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Introductory. 


APPEARANCES. 


At  Common  Law. 


1.  INTBODTICTORY — 1.  Definition. — Appearance  is  the  first  act  of 
the  defendant  in  court.* 

2.  Appearance  at  Common  Law. — At  common  law  the  appearance 
of  the  parties  might  be  either  in  person  or  by  attorney ;  but 
actual  and  personal  appearance  in  open  court,  either  by  the  attor- 
ney or  his  principal,  was  requisite.* 

ways  supposed,  and  existed  in  fiction 
or  contemplation  of  law,  that  there 
was  an  actual  presence.  The  appear- 
ance was  effected  on  the  part  of  the 
defendant  (where  he  was  not  arrested) 
by  making  certain  formal  entries  in 
the  proper  office  of  the  court,  express- 
ing his  appearance,  or  in  case  of  ar- 
rest it  was  considered  as  effected  by 
giving  bail  to  the  action.  On  the  part 
of  the  plaintiff  no  formality  express- 
ive of  appearance  was  observed;  but 
upon  appearance  of  the  defendant, 
effected  in  the  manner  above  de- 
scribed, both  parties  were  considered 
as  in  court.  Stephen  on  Pleading 
(Tyler's  ed.)  6i. 

The  whole  object  of  process  was  to 
bring  the  defendant  into  court  in 
order  to  contest  the  suit,  and  abide 
the  determination  of  the  law.  When 
he  appeared  either  in  person  as  a 
prisoner,  or  out  upon  bail,  then  the 
pleadings  took  place.  Blackstone's 
Com.  Book  III,  292. 

The  Putting  in  of  Bail  was  distinct 
from  appearance;  putting  in  bail  was 
the  act  of  the  court  itself.  Tidd's 
Practice,  vol.  i,  238;  Emmet  v.  Brad- 
street,  2  Cow.  (N.  Y.)  449.  Compare 
Corse  V.  Colfax,  5  N.  J.  L.  787;  Van 
Emburgh  v.  Pullinger,  16  N.  J.  L. 
457;  Schleigh  v.  Hagerston  Bank,  4 
Gill  (Md.)  306. 

The  Form. — In  entering  an  appear- 
ance the  technical  form  had  to  be  fol- 
lowed. Warren  v.  Love,  7  Dowl.  Pr. 
Cas.  602;  Coderington  v.  Curlewis,  g 
Dowl.  Pr.  Cas.  968.  And  it  should 
purport  to  be  in  term  time.  Stephen 
on  Pleading  (Tyler's  ed.)  62. 

A  Right  to  Appear  Given  by  Statute. — 
In  general,  where  the  appearance  of  a 
party  before  any  tribunal  is  spoken 
of,  the  expression  imports  a  personal 
appearance.  The  right  to  appear  in 
court  by  attorney  is  of  statutory 
origin.  People  v.  McMaster,  10  Abb. 
Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  132, 
where  it  was  held  that  the  statute  in 
the  case  under  consideration  contem- 
plated a  personal  appearance.  See 
Bac.  Abr.  title  Attorney  B.;  2  Coke's 
Inst.  249. 


1.  Tidd's  Practice,  vol.  i,  238. 

Appearance  is  the  process  by  which 
a  person  against  whom  a  suit  has 
been  commenced  submits  himself  to 
the  jurisdiction  of  the  court.  Daniell's 
Ch.  PI.  &  Pr.  vol.  I,  536. 

When  used  to  designate  the  act  of 
any  person  with  reference  to  an  ac- 
tion pending,  the  word  "appear" 
means  to  come  into  court  as  a  party  to 
the  suit.  Schroeder  v.  Lahrman,  26 
Minn.  87. 

Appearance  of  Plaintiff. — And  it  has 
been  held  that  appearance  is  pred- 
icable  of  every  party  to  an  action, 
whether  plaintiff  or  defendant,  who 
submits  himself  to  the  jurisdiction  of 
the  court.  Davis  v.  Jones,  8  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  43. 

The  appearance  of  the  plaintiff  is 
always  voluntary.  He  invokes  juris- 
diction by  filing  a  petition,  bill,  or 
complaint.  Boudin  College  v.  Merritt, 
59  Fed.  Rep.  8. 

By  pleading  in  chief,  the  defendant 
admits  the  due  appearance  of  the 
plaintiff.  Schemerhorn  v.  Jenkins,  7 
Johns.  (N.  Y.)  373. 

And  the  appearance  of  the  plaintiff 
is  complete  when  a  summons  in  proper 
form  has  been  served  upon  the  de- 
fendant. Davis  V.  Jones,  8  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  43. 

See  Wagner  v.  Kellogg,  92  Mich. 
^16,  where  a  written  request  by  the 
plaintiff  that  a  case  be  adjourned  was 
held  an  appearance  by  him. 

Proper  Legal,  Sense. — But  when  used 
in  its  technical  legal  sense  the  word 
"appearance"  has  reference  to  an  act 
of  the  defendant.  It  is  broadly  used  in 
contradistinction  to  "service  of  pro- 
cess"; there  are  but  two  ways  of 
bringing  a  defendant  into  court — a  vol- 
untary appearance,  or  the  service  of 
process.  Marienthal  v.  Amburgh,  2 
Disney  (Ohio)  586;  Collier  z/.  Morgan's 
Louisiana,   etc.,  R.   Co.,  41  La.  Ann. 

37- 

2.  Stephen  on  Pleading  (Tyler's  ed.) 
58. 

But  the  practice  grew  up  of  dis- 
pensing with  the  actual  presence  in 
court  of  the  parties.     But  it  was  al- 
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Introductory. 


APPEARANCES. 


The  American  Practice. 


3.  Appearance  in  Chancery. — The  appearance  in  chancery  was 
analogous  to  that  of  the  common  law.  The  process  of  subpoena 
was  used  to  compel  a  personal  appearance  of  the  defendant.  No 
decree  could  be  had  against  an  absent  person  against  whom  pro- 
cess had  been  issued,  but  who  could  not  be  brought  in  to  appear; 
and  this  rule  was  so  strictly  observed  that,  till  the  stat.  5  Geo.  II, 
c.  25,  a  decree /r<?  confesso  could  not  be  made  against  a  defendant 
for  whom  no  appearance  had  been  entered.* 

4.  The  American  Practice. — Both  at  common  law  and  in  chan- 
cery, the  first  formal  step  in  a  cause,  so  far  as  the  defendant  was 
concerned,  was  his  appearance.  That  appearance  may  have  been 
voluntary,  or  by  entry  after  service  of  a  capias  where  bail  was  re- 
quired, etc.;  but  still  a  formal  entry  of  his  appearance  was  made 
of  record.  Such  practice  has,  to  a  large  extent,  disappeared 
throughout  the  United  States,  because  service  on  a  defendant  to 
appear  is  held  to  answer  all  the  requirements  of  an  actual  appear- 
ance, so  as  to  conclude  him  by  the  subsequent  proceedings.* 
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Daniell's  Ch.  PI.  &  Pr.  588.  But 
if  a  defendant  failed  to  appear  in 
answer  to  process,  a  writ  of  seques- 
tration issued,  by  means  of  which  the 
person's  estate  and  the  profits  of  the 
real  estate  of  the  defendant  were 
seized  and  detained  subject  to  the 
order  of  the  court.  This  writ  was 
not  in  the  nature  of  a  process  to  bring 
in  the  defendant,  but  only  intended  to 
enforce  the  performance  of  the  de- 
cree. Blackstone's  Com.  Book  III, 
444. 

2.  Sweeney  v.  Coffin,  i  Dill.  (U.  S.) 
75;  Simmons  v.  Baynard,  30  Fed.  Rep. 
532.  Compare  Chandler  v.  Com.,  4 
Mete.  (Ky.)  66;  Humphrey  v.  Jones,  3 
T.  B.  Mon.  (Ky. )  263;  Waggoner  v. 
Fogleman,  53  Ark.  181;  Duncan  v. 
Ripley,  7  Ark.  100. 

"An  appearance  is  a  submission  to 
the  jurisdiction  of  the  court  in 
obedience  or  in  answer  to  process. 
Though  we  have  a  rule  of  practice, 
prescribing  particularly  the  mode  in 
which  the  appearance  shall  be  en- 
tered, and  thereby  made  known  to  the 
court  and  to  the  opposing  party  and 
counsel,  the  rule  is  but  seldom,  if 
ever,  observed.  The  entry  on  the 
margin  of  the  dockets  of  the  court  of 
the  name  of  an  attorney,  opposite  to 
the  name  of  a  party  to  a  suit,  is  ac- 
cepted in  practice  as  an  appearance 
for  such  a  party."  Per  Brickell,  C.J., 
in  Grigg  v.  Gilmer,  54  Ala.  430.  See 
Lecatt  V.  Salle,  i  Port.  (Ala.)  287; 
Nabors  v.  Nabors,  2  Port.  (Ala.)  162; 
Wilson  V.  Outlaw,  Minor  (Ala.)  196; 
Lampley  v.  Beavers,  25  Ala.  534. 
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The  defendant  is  supposed  to  be  in 
court,  after  the  service  of  the  writ, 
until  the  final  judgment,  without  en- 
tering his  appearance.  Fowlkes  v. 
Webber,  8  Humph.  (Tenn.)  533; 
Sprigg  V.  State,  54  Md.  471. 

The  notice  of  appearance  is  for  the 
benefit  of  the  plaintiff's  attorney,  and 
may  be  waived  by  him.  Leispenard 
V.  Baker,  6  Johns.  (N.  Y.)  323.  And 
the  failure  of  the  clerk  to  make  an 
entry  in  the  appearance  docket  is  a 
mere  clerical  misprision.  Toliver  v. 
Morgan,  75  Iowa  619. 

IT.  8.  Supreme  Court. — Under  the  rules 
of  the  U.  S.  Supreme  Court,  it  is  in 
general  of  no  importance  to  the  ap- 
pellant whether  an  appearance  for  the 
appellee  is  or  is  not  entered  on  the 
record.  If  the  appeal  has  been  regu- 
larly prosecuted,  he  is  as  much  enti- 
tled to  judgment  in  the  one  case  as  in 
the  other.  U.  S.  v.  Yates,  6  How. 
(U.  S.)6o6. 

Chancery  Practice.  —  The  American 
chancery  practice  early  assimilated 
itself  to  the  law  practice  in  doing 
away  with  a  formal  entry  of  appear- 
ance. "The  usual  mode  of  a  volun- 
tary appearance  in  this  court  is  by 
entering  an  appearance  with  one  of 
the  clerks  (and  the  defendant  applies 
for  that  purpose  by  himself  or  his 
solicitor),  and  the  clerk  or  solicitor 
gives  notice  to  the  plaintiff's  solicitor 
that  the  appearance  is  entered.  This 
appearance  is  nothing  more  than  an 
entry  in  the  clerk's  minutes  that  the 
defendant  has  appeared.  There  is 
nothing   so   solemn    and   material    in 


Introductory. 


APPEARANCES. 


Formalities  Abolished^ 


Cases  Requiring  Formal  Appearance. — Some  American  cases  hold  that  to 
constitute  an  appearance  there  must  be  some  formal  entry,  or 
plea  or  motion,  and  this  must  be  shown  by  the  record  and  can 
be  tried  only  by  the  record.     These  cases  follow  the  common  law.* 

5.  Power  of  Court  to  Make  Rules. — Every  court  of  equity  pos- 
sesses the  power  to  mould  its  rules,  in  relation  to  the  time  and 
manner  of  appearing,  as  will  best  subserve  justice.*  And  the 
entry  of  an  appearance  in  a  state  court  must  be  interpreted  by 
the  course  and  practice  of  that  court;  and  what  is  held  in  such 
court  to  be  a  submission  to  its  authority  in  the  cause,  whether 
coerced  or  voluntary,  must  be  deemed  an  appearance.  And  when 
such  submission  has  once  been  made  it  cannot  be  retracted.' 

6.  Code  of  Procedure  Abolishes  Formalities.  —  The  American 
Reformed  Procedure  is  most  liberal  in  its  rules,  and  they  must  be 
liberally  construed.  Especially  should  the  construction  be  liberal 
as  to  the  provisions  respecting  the  appearance  of  parties.'* 


this  manner  of  appearance  but  that  it 
may  very  easily  be  waived;  and  prob- 
ably the  defendant  would  be  bound  by 
a  notice  of  appearance  given  by  his 
solicitor  to  the  opposite  solicitor;  if 
an  entry  of  such  appearance  should 
become  material,  the  court  would 
compel  the  solicitor  to  have  it  made." 
Per  Kent,  Ch.,  in  Livingston  v.  Gib- 
bons, 4  Johns.  Ch.  (N.  Y.)  99.  See 
also  Cooley  v.  Lawrence,  5  Duer  (N. 
Y.)  610;  The  Hudson,  15  Fed.  Rep. 
172;  Dey  V.  Hathaway,  etc.,  Tel.  Co., 
41  N.  J.  Eq.  419;  Gifiord  v.  Thorn,  9 
N.  J.  Eq.  702;  New  York  Mut.  L.  Ins. 
Co.  V.  Pinner,  43  N.  J.  Eq.  52. 

1.  Scott  w.  Hull,  14  Ind.  136;  Rhoades 
V.  Delaney,  50  Ind.  468. 

An  appearance  filed  with  the  regis- 
ter is  an  appearance  on  the  records  of 
the  court.  Livingston  v.  Gibbons,  4 
Johns.  Ch.  (N.  Y.)  94. 

And  the  judgment  roll  must  show 
either  appearance  or  service  of  pro- 
cess. Archer  v.  Furniss,  4  Redf.  (N. 
Y.)  89. 

The  record  which  fails  to  show  an 
appearance  may  be  corrected  by  a 
nunc  pro  tunc  order.  Norvell  v.  Mc- 
Henry,  i  Mich.  229;  Ross  v.  Hubble, 
I  Cai.  (N.  Y.)  512. 

2.  Poultney  v.  La  Fayette,  12  Pet. 
(U.S.)  472.     See  article  Rules. 

Appearance  by  a  State. — Where  a 
state  is  to  appear,  the  same  rules  as  to 
appearance,  which  govern  individuals 
are  not  applied;  longer  time  is  given. 
Rhode  Island  v.  Massachusetts,  13 
Pet.  (U.  S.)23. 

As  to  the  practice  and  method  of  ap- 
pearing when  one  state  sues  another 
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in  the  United  States  Supreme  Court, 
see  New  Jersey  v.  New  York,  5  Pet. 
(U.  S.)  2S3;  Grayson  v.  Virginia.  3 
Dall.  (U.  S.)  320;  Chisholm  v.  Georgia, 
2  Dall.  (U,  S.)  419. 

And  as  to  the  jurisdiction  and 
modes  of  proceeding  in  suits  in  which 
a  state  is  a  party,  see  the  cases  cited 
by  Marshall,  C.J.,  in  New  Jersey  v. 
New  York,  4  Pet.  (U.  S.)  286. 

The  practice  seems  to  be  well  set- 
tled that,  in  suits  against  a  state,  if 
the  state  shall  neglect  to  appear,  on 
due  service  of  process,  no  coercive 
means  will  be  taken  to  compel  appear- 
ance, but  the  complainant  will  be  al- 
lowed to  proceed  ex  parte.  Massachu- 
setts z/.Rhode  Island, 12  Pet.(U.S.)  755. 

3.  Cooley  v.  Lawrence,  12  How.  Pr. 
(N.  Y.  Super.  Ct.)  176,  5  Duer  (N.  Y.) 
605. 

4.  Kepley  v.  Irwin,  14  Neb.  300. 
Thus    where    the   Code    prescribes 

that  an  appearance  in  court  is  by  de- 
livering to  the  clerk  or  the  plaintiff  a 
memorandum  to  the  effect  that  the  de- 
fendant appears,  the  memorandum 
need  not,  in  terms,  state  that  the  de- 
fendant appears.  If  he  files  an  an- 
swer or  a  demurrer,  or  a  motion  in  the 
action,  the  effect  is  that  he  appears. 
Conklin  v.  Johnson,  34  Iowa  266. 
Compare  Prince  v.  Gundaway  (Mass., 
1892),  32  N.  E.  Rep.  653,  where  it  was 
held  that  a  statute  prescribing  an  "  ap- 
pearance in  writing "  was  complied 
with  by  a  written  general  appearance 
for  the  defendant  on  the  docket  of 
the  Superior  Court  by  the  clerk  of 
that  court,  at  the  oral  request  of  coun- 
sel for  the  defense. 


Introductory. 


APPEARANCES. 


Ambiguous  Position. 


7.  Ambiguous  Position. — While  it  may  be  immaterial,  and  a  mere 
matter  of  practice,  as  to  what  formal  steps  must  be  taken  to  enter 
an  appearance,  and  while  all  formalities  may  be  done  away  with, 
yet  it  is  imperative  that  a  party  must  occupy  no  ambiguous  posi- 
tion. A  party  must  either  appear  at  a  trial  and  abide  the  conse- 
quences, or  not  appear.  He  cannot  occupy  an  uncertain  stattis, 
partly  appearing  and  partly  not  appearing.* 


Califorois. — A  defendant  cannot  ap- 
pear in  an  action  so  as  to  give  the 
court  jurisdiction  of  his  person,  ex- 
cept by  answering,  demurring,  or  giv- 
ing plaintiff  written  notice  that  he  ap- 
pears; and  the  service  of  the  notice  of 
appearance  must  antedate  or  be  con- 
temporaneous with  the  service  of  all 
other  notices  and  papers.  Steimbach 
V.  Leese,  27  Cal.  295. 

New  York. — The  defendant's  appear- 
ance must  be  made  by  serving  upon 
the  plaintiff's  attorney,  within  twenty 
days  after  service  of  the  summons,  ex- 
clusive of  the  day  of  service,  a  notice 
of  appearance,  or  a  copy  of  a  de- 
murrer or  of  an  answer.  A  notice  or 
pleading  so  served  must  be  subscribed 
by  the  defendant's  attorney,  who 
must  add  to  his  signature  his  office  ad- 
dress, with  the  particulars  prescribed 
in  section  417  of  this  act  concerning 
the  office  address  of  the  plaintiff's  at- 
torney. §  421  N.  Y.  Code  Civil  Proced- 
ure, Rule  9.  At  any  time  after  an  ap- 
pearance the  plaintiff  may  have  the 
same  entered  in  the  proper  book  kept 
by  the  clerk,  on  filing  an  affidavit  of 
such  appearance,  stating  when,  how, 
and  by  whom  made. 

A  formal  notice  of  appearance  is 
necessary  to  prevent  an  ex  parte  ap- 
plication for  judgment.  Douglas  v. 
Haberstro,  8  Abb,  N.  Cas.  (N.  Y.  Su- 
preme Ct.)  230. 

Until  an  attorney  serves  a  formal 
notice  of  appearance  or  a  pleading,  he 
has  no  general  standing  in  the  cause, 
either  to  bind  or  protect  his  client;  and 
an  attorney  for  plaintiff  who  has  re- 
ceived motion  papers  from  an  attorney 
for  defendant,  or  has  given  him  time 
to  answer,  can  proceed  in  all  other  re- 
spects as  if  defendant  had  not  ap- 
peared. Couch  V.  Mulhane,  63  How. 
Pr.  (N.  Y.  Super.  Ct.)  79;  Valentine 
V.  Myers  Sanitary  Depot,  36  Hun  (N. 
Y.)  201. 

"The  fact  that  section  421  of  the  Code 
of  Civil  Procedure  has  prescribed  a 
certain  form  in  which  the  defendant's 
attorney  must  add  his  signature  to  a 


notice  of  appearance,  demurrer,  or  an- 
swer does  not  make  such  a  paper 
when  varied  somewhat  in  that  regard 
void.  Krause  v.  Averill,  4  Civ.  Pro. 
Rep.  (N.  Y.  City  Ct.)  410.  See  German- 
American  Bank  v.  Champlin,  11  Civ. 
Pro.  Rep.  (N.  Y.  County  Ct.)  452, 
where  it  was  held  that  the  answer  and 
notice  of  appearance  fully  complied 
with  the  requirements  of  the  Code  in 
respect  to  the  signature  and  address 
thereon,  although  the  notice  of  ap- 
pearance indorsed  on  the  answer  did 
not  have  the  address  of  defendant's 
attorney  added. 

The  indorsement  upon  a  notice  of 
appearance  of  the  time  of  its  receipt 
forms  no  part  of  the  essence  of  the 
paper.  Steinam  v.  Strauss  (Supreme 
Ct.),  44  N.  Y.  St.  Rep.  380. 

English  Practice. — Since  the  passage 
of  the  "  Supreme  Court  of  Judicature 
Act,"  which  in  some  of  its  provisions 
resembles  the  Reformed  American 
Procedure,  various  orders  touching 
appearance  have  been  formulated  by 
the  Supreme  Court.  They  are  con- 
strued strictly.  Thus  when  a  writ  is 
issued  out  of  a  district  registry  and  is 
served  without  the  district,  it  is  im- 
perative that  notice  of  appearance  be 
sent  to  the  address  for  service  within 
the  district;  notice  of  appearance 
given  at  the  address  for  service  in 
London  is  insufficient.  Smith  v.  Dob- 
bin, 3  Exch.  Div.  338. 

1.  Tower  v.  Moore,  52  Mo.  118.  "  If 
in  this  case  the  writ  must  be  taken  to 
have  been  served  on  him  as  a  partner, 
he  ought  to  have  appeared.  He  only 
partly  appeared.  He  entered  a  con- 
ditional appearance.  No  such  ap- 
pearance is  allowed  by  the  rules.  He 
must  either  appear  or  not  appear," 
etc.  Per  Lord  Esher,  M.R.,  in  Davies 
V.  Andre,  24  Q.  B.  Div.  606. 

Before  the  defendant  can  be  heard 
in  his  defense  he  must  appear.  The 
David  Pratt,  Ware  (U.  S.)  495. 

Appearance  in  Different  Actions. —  But 
the  rule  stated  in  the  text  needs  some 
qualification.    A  party  may  be  in  court 


3  Encyc.  PI.  &  Pr.— 38. 
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Distinction  between 


APPEARANCES.         Appearing  and  Pleading. 


II.  Distinction  between  Appearing  and  Pleading. — In  some 
of  the  decisions  the  distinction  between  "  appearance  "  and  "  an- 
swering "  or  "  pleading  "  to  the  merits  is  not  observed,  but  they 
do  not  mean  the  same  thing.  The  rules  as  to  the  entry  of  an  ap- 
pearance and  as  to  pleading  are  disconnected.* 


for  one  purpose  and  yet  not  necessarily 
there  for  any  other.  Anderson  v. 
Brown,  9  Mo.  646. 

And  an  appearance  in  a  cause  may 
take  place  a  great  number  of  times 
before  it  is  finally  submitted  for  trial, 
and  yet  the  party  may  abandon  it  and 
suffer  it  to  go  by  default.  Smith  v. 
Wineland,  21  Mo.  App.  387. 

An  appearance  in  one  action  can- 
not, in  the  nature  of  things,  be  an  ap- 
pearance in  another  action.  State  v. 
Cordes,  87  Wis.  377;  Beaupre  v.  Brig- 
ham,  79  Wis.  436.  But  an  appearance 
to  an  original  petition  is  also  an  ap- 
pearance to  the  amended  petition. 
Healy  v.  Aultman,  6  Neb.  349. 

Where  interveners  file  a  petition 
this  is  an  appearance  in  full  in  the  ac- 
tion. Jack  V.  Des  Moines,  etc.,  R. 
Co.,  49  Iowa  627. 

And  where  actions  are  consolidated 
all  the  parties  who  have  appeared  in 
the  actions  previous  to  consolidation 
are  held  to  have  appeared  to  the  con- 
solidated one.  Baker  v.  Kinnaird 
(Ky.,  1893),  21  S.  W.  Rep.  237. 

Quasi  Appearance. — The  rule  stated 
in  the  text  is  not  meant  to  prevent  a 
defendant,  in  a  proper  case,  from 
making  a  quasi  appearance  to  object 
to  jurisdiction.  Crull  v.  Keener,  18 
111.  65. 

1.  Curtis  V.  Howard,  33  Fla.  260; 
Larrabee  v.  Larrabee,  33  Me.  100; 
Colby  V.  Knapp,  13  N.  H.  177. 

"In  common  parlance,  appearing 
for  a  defendant  in  an  action  or  suit 
is  sometimes  regarded  as  nearly  syn- 
onymous with  'answering'  thereto. 
This  loose  use  of  the  terms  may  have 
arisen  from  the  fact  that  a  general 
appearance  in  such  a  case  is  entered 
for  the  purpose  of  answering  to  the 
claim  of  the  plaintiff  in  a  manner 
which  will  entitle  the  party  in  all  re- 
spects to  be  heard  upon  the  matters 
involved  in  the  suit,  and  hence  one  is 
treated  as  the  other.  But  when  the 
terms  are  tested  by  their  precise  mean- 
ing, as  given  by  lexicographers,  or  as 
used  in  judicial  proceedings,  a  broader 
signification  was  intended  by  the  legis- 
lature. The  word  'appearance'  has 
the   signification,    in     Webster's    dic- 


tionary, of  '  being  present  in  court'; 
and  in  the  same  dictionary  the  term 
'answer'  has  given  to  it  the  defini- 
tion: '  In  law,  a  counter-statement  of 
facts  in  a  course  of  pleading;  a  con- 
futation of  what  the  other  party  has 
alleged';  and  when  an  'answer'  is 
spoken  of  in  legal  proceedings,  in 
civil  cases,  it  generally  implies  some- 
thing which  is  written.  And  we  can- 
not suppose  that  the  legislature  would 
make  use  in  the  statute  of  the  words 
'  appeared  '  and  '  answered'  if  it  were 
the  intention  merely  to  repeal  the 
idea  conveyed  by  one."  Per  Tenney,J., 
in  Larrabee  v.  Larrabee,  33  Me.  102. 

At  common  law  appearance  and 
pleading  were  perfectly  segregated. 
There  could  be  no  pleading  of  any 
kind,  either  to  the  jurisdiction,  or  in 
abatement,  or  in  bar,  till  appearance 
was  effected.  Blackstone's  Com.  Book 
III,  279-292;  Stephen  on  Pleading 
(Tyler's  ed.),  Appendix,  note  13. 

But  in  a  real  action,  if  the  tenant 
held  out  against  the  process  and  failed 
t3  appear,  judgment  would  pass 
against  him,  and  the  demandant  re- 
cover the  land.  Stephen  on  Pleading 
(Tyler's  ed.),  Appendix,  note  13,  page 
xvii. 

As  to  the  various  kinds  of  process 
and  as  to  the  method  of  putting  in 
and  justifying  bail  to  the  action,  see 
Blackstone's  Com.  Book  III,  279,  and 
Stephen  on  Pleading  (Tyler's  ed.),  79, 
and  also  see  Sexton  v.  Pennsylvania, 
etc..  Steamboat  Co.,  7  N.  J.  L.  169; 
Skillman  v.  Coolbaugh  9  N.  J.  L.  246; 
Coxe  V.  James,  9  N.  J.  L.  378;  Vander- 
poel  V.  Wright,  i  Cow.  (N.  Y.)  209. 

Entering  a  General  Appearance  as  a 
Waiver  of  a  Plea  in  Abatement.  —  A 
general  appearance  entered  on  the 
record,  before  a  defendant  has  filed 
a  pleading,  will  not  deprive  the  defend- 
ant of  the  benefit  of  the  rules  of  court; 
and  he  may  still,  within  the  rules, 
plead  any  matter  in  abatement.  Maine 
Bank  v.  Hervey,  21  Me.  38;  Colby  v. 
Knapp,  13  N.  H.  175. 

By  entering  a  general  appearance 
in  the  cause,  the  defendant  is  not  de- 
prived of  the  right  to  move  to  dismiss 
the  suit  because  of  the  declaration  not 
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III.  Appeaeances  Giving  Rights  and  Appeaeances  Waiving 
HlGHTS. — A  defendant  may  make  such  a  voluntary  appearance  as 
will  waive  rights,  which  he  might  otherwise  have,  to  object  to  de- 
fects in  process  or  pleading,  and  yet  such  an  appearance  might  not, 
from  its  failure  to  comply  with  statutory  rules,  be  such  an  appear- 
ance as  entitles  the  defendant  to  be  heard,  as  a  matter  of  right.* 

IV.  Right  of  States  to  Peesceibe  What  is  an  Appeaeance. — Each 
state  has  full  power  over  remedies  and  procedure  in  its  own  courts, 
andean  make  any  order  or  legislate  in  any  way  it  pleases  in  respect 
thereto,  provided  that  substance  of  right  is  secured  without  un- 
reasonable burden  to  parties  and  litigants.  It  has  a  right  to  pre- 
scribe by  legislation  what  shall  constitute  an  appearance.* 


having  been  filed  in  time.  Fish  v. 
Regez,  46  111.  App.  430.  See  Pratt  v. 
Grimes,  35  111.  164;  Moody  v.  Thomas, 
79  111.  274;  I  Tidd's  Practice  518. 

And  see  the  case  of  Curtis  v.  How- 
ard, 33  Fla.  251,  where  the  distinction 
was  made  between  pleading  and  ap- 
pearance; it  was  held  that  the  priv- 
ilege of  having  the  cause  tried  in  the 
county  of  his  residence  was  a  person- 
al privilege  of  the  defendant  which 
could  be  waived  by  pleading  to  the 
merits,  but  was  not  waived  by  enter- 
ing a  general  appearance,  followed  by 
a  plea  in  abatement  insisting  on  the 
right.  Compare  Russ  v.  Mitchell,  11 
Fla.  80;  Hall  v.  Mobley,  13  Ga.  318; 
Mitchell  V.  Union  L.  Ins.  Co.,  45  Me. 
104;  Maine  Bank  v.  Hervey,  21  Me. 
38. 

Under  the  Code. — Usually,  under  the 
codes  of  practice,  there  is  no  formal 
procedure  to  enter  an  appearance. 
The  appearance  takes  place  by  plead- 
ing to  the  merits  or  by  some  other  act 
"which  the  court  construes  a  full  ap- 
pearance. 

But  it  is  competent  for  a  pleader  to 
recognize  the  distinction  between 
appearance  and  pleading.  While  a 
pleading  to  the  merits  would  be  a  full 
"appearance,  waiving  various  defects, 
such, for  instance, as  thosewhich  pleas 
in  abatement  and  pleas  to  the  jurisdic- 
tion were  at  common  law  calculated  to 
meet,  yet  by  a  formal  putting  in  of 
a  general  appearance  the  defendant 
does  not  waive  any  right  to  rely  on 
matter  of  abatement,  or  defect  in 
jurisdiction.  Wheelock  v.  Lee,  74  N. 
Y.  495;  Landers  v.  Staten  Island  R. 
Co.,  53  N.  Y.  450;  Burckle  v.  Eckhart. 
3  N.  Y.  132.  See  Frankel  v.  Creditors, 
^o  Nev.  50. 

1.   Belknap    v.    Charlton    (Oregon, 
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1893),  34  Pac.  Rep.  758;  Hastings 
First  Nat.  Bank  v.  Rogers,  12  Minn. 
529;  Grant  v.  Schmidt,  22  Minn.  i. 

A  defendant  may  appear  and  sub- 
mit himself  to  the  jurisdiction  of  the 
court  in  many  ways,  without  either 
answering,  demurring,  or  giving  plain- 
tiff written  notice  of  his  appearance, 
as  is  prescribed  by  most  codes  as  an 
appearance  which  entitles  defendant 
to  be  heard  as  a  matter  of  right.  He 
may  do  this  by  appearing  in  person  or 
by  attorney  in  open  court,  by  attack- 
ing the  complaint  by  motion,  or  by  an 
application  for  a  continuance,  and  in 
many  other  ways.  But  before  he  is 
entitled,  as  a  matter  of  right,  to  be 
heard  in  the  action,  or  in  any  proceed- 
ings pertaining  thereto,  or  to  be 
served  with  notice,  he  must  appear 
in  the  way  prescribed  by  the  statute, 
if  there  is  a  method  prescribed.  Belk- 
nap V.  Charlton  (Oregon,  1893),  34  Pac. 
Rep.  758. 

New  York.  —  Signature  of  motion 
papers,  though  it  may  be  a  sufficient 
appearance  to  waive  irregularities,  is 
not  sufficient,  under  the  Code  of  Civil 
Procedure, to  entitle  a  defendant  to  no- 
tice of  further  proceedings.  Douglas 
V.  Haberstro,  8  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  230;  Valentine  v.  Myers, 
36  Hun  (N.  Y.)  201.  But  under  the 
practice  as  it  stood  before  the  Code  of 
Civil  Procedure,  a  notice  of  motion 
signed  by  an  attorney  was  a  general 
appearance  in  the  action.  Couch  v. 
Mulhane,  63  How.  Pr.  (N.  Y.    Super. 

Ct.)79- 

2.  York  V.  Texas,  137  U.  S.  15; 
Kauffman  v.  Wootters,  138  U.  S.  285; 
Sugg  V.  Thornton,  132  U.  S.  524. 

The  question  is  one  of  practice,  and 
is  one  of  legislative  discretion,  rather 
than  of  its  power.   Maysville,  etc.,  R. 
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V.    Appearance   Presumed  from   Recitals   in  the   Record. — 

When  there  has  been  no  service  on   the   defendant  the  record 
should  show  an  appearance,*     And  the  recital  in  the  record  of 


Co.  V.  Shofstall  (Ky.,  1894),  24  S.  W. 
Rep.  1068.  See  Cincinnati,  etc.,  R. 
Co.  V.  Belle  Centre,  48  Ohio  St.  273. 

It  is  competent  for  a  state  to  inhibit 
special  appearances  altogether.  Thus 
the  statutes  of  ZVjraj  compel  a  defend- 
ant to  submit  wholly  to  the  jurisdic- 
tion of  its  courts  if  he  asks  the  court 
to  determine  any  question,  even  that 
of  service.     This  is  constitutional. 

United  States. — York  v.  Texas,  137 
U.  S.  19;  Kauffman  v.  Wootters,  138 
U.  S.  285.  See  Austin  v.  Greenhow, 
107  U.  S.  769;  Harkness  v.  Hyde,  98 
U.  S.  476. 

Texas.  —  Raquet  v.  Nixon,  Dall. 
(Tex.)  386;  De  Witt  v.  Monroe,  20 
Tex.  289;  Hagood  v.  Dial,  43  Tex. 
625;  Robinson  v,  Schmidt,  48  Tex.  19. 

Kansas.  —  Burdette  v.  Corgan,  26 
Kan.  102;  Cohen  v.  Trowbridge,  6 
Kan.  385. 

Ohio. — Fee  v.  Big  Sand  Iron  Co.,  13 
Ohio  St.  563. 

Wisconsin. — Grantin  v.  Rosecrance, 
27  Wis.  489;  Alderson  v.  White,  32 
Wis.  308. 

Not  Binding  on  United  States  CotirtB. — 
But  no  legislation  by  a  state  is  bind- 
ing on  the  federal  courts.  Thus  a 
statute  of  a  state  which  makes  an  ap- 
pearance in  behalf  of  a  defendant,  al- 
though in  terms  limited  to  the  purpose 
of  objecting  to  the  jurisdiction  of  the 
court,  a  waiver  of  immunity  from  ju- 
risdiction by  reason  of  nonresidence, 
is  not  applicable,  under  U.  S.  Rev. 
Stat.  §914,  to  actions  in  a  Circuit  Court 
of  the  United  States  held  within  the 
state.  Galveston,  etc.,  R.  Co.  v.  Gon- 
zales, 151  U.  S.  496;  Southern  Pac.  Co. 
V.  Denton,  146  U.  S.  202;  Mexican 
Cent.  R.  Co.  v.  Pinkney,  149  U.  S. 
194.  Compare  Shaw  v.  Quincy  Min. 
Co.,  145  U.  S.  444;  Picquet  v.  Swan, 
5  Mason  (U.  S.)  35 ;  In  re  Hohorst,  150 
U.  S.  653;  Thorn  v.  Central  R.  Co., 
26  N.  J.  L.  121;  Connecticut,  etc., 
Rivers  R.  Co.  v.  Cooper,  30  Vt.  476; 
Western  Transp.  Co.  v.  Scheu,  ig  N. 
Y.  408;  Pelton  V.  Northern  Transp. 
Co.,  37  Ohio  St.  450;  Jenkins  v.  Cali- 
fornia Stage  Co.,  22  Cal.  537;  San- 
gamon R.  Co.  V.  Morgan  County,  14 
111.  163;  Bristol  V.  Chicago,  etc.,  R. 
Co.,  15  111.  436;  Slavens  v.  South 
Pac.  R.  Co.,  51  Mo.  301. 


The  federal  statute  which  assimi- 
lates the  common-law  practice  in  the 
United  States  courts  to  that  of  the 
practice  existing  in  the  state  where 
it  sits,  requires  it  to  conform  as 
near  as  may  be  to  that  practice, 
not  as  near  as  may  be  possible  or 
as  near  as  may  be  practicable.  This 
indefiniteness  was  suggested  by  a 
purpose;  it  devolved  upon  the  judges 
to  be  affected  the  duty  of  construing 
and  deciding,  and  gave  them  the  pow- 
er to  reject  any  subordinate  provision 
in  state  statutes  which  in  their  judg- 
ment would  unwisely  encumber  the 
administration  of  the  law  in  their 
tribunals. 

United  States.  —  Indianapolis,  etc., 
R.  Co.  V.  Horst,  93  U.  S.  301;  Mexican 
Cent.  R.  Co.  v.  Pinkney,  149  U.  S.  205; 
Delaware  County  v.  Diebold  Safe,  etc. , 
Co.,  133  U.  S.  473;  Roberts  v.  Lewis, 
144  U.  S.  653;  Toland  v.  Sprague,  12 
Pet.  (U.  S.)  300;  Cowles  v.  Mercer 
County,  7  Wall.  (U.  S.)  118;  Chicago, 
etc.,  R.  Co.  V.  Whitton,  13  Wall.  (U.  S.) 
270;  Phelps  z/.  Oaks,  117  U.  S.  236;  Ex 
p.  Fisk,ii3  U.  S.  713,  Whitfordt/. Clark 
County,  119  U.  S.  522.  See  Boswell 
V.  Otis,  9  How.  (U.  S.)  336;  Pennoyer 
V.  Neff,  95  U.  S.  714  Kendall  v.  U.  S., 
12  Pet.  (U.  S.)  524;  Harris  v.  Harde- 
man, 14  How.  (U.  S.)  334. 

Texas. — York  v.  State,  73  Tex.  651; 
St.  Louis,  etc..  R.  Co.  v.  Whitley,  77 
Tex.  126;  .^tna  L.  Ins.  Co.  v.  Hanna, 
81  Tex.  487. 

1.  Davis  V.  Whittaker,  38  Ark.  435; 
See  Pool  V.  Loomis,  5  Ark.  no. 

But  the  files  may  be  looked  to  as 
well  as  the  completed  formal  record. 
A  warrant  of  attorney  and  plea  of  a 
defendant,  taken  from  the  files  in  the 
case,  are  evidence,  in  the  same  court, 
of  the  defendant's  appearance.  Crane 
V.  Hardy,  i  Mich.  56. 

And  when  a  nonresident's  answer 
appears  in  the  record  of  a  chancery 
suit,  it  must  be  presumed  that  there 
was  an  appearance  by  him,  though  he 
was  not  served  with  process.  Sidwell 
V.  Worthington,  8  Dana  (Ky.)  75. 

Joornal  Entry. — A  journal  entry  may 
constitute  the  record  of  an  appear- 
ance. Thus  the  journal  entry  of  a 
ruling  of  a  trial  court  sustaining  a 
motion  to  retax  costs,  reciting  that  the 
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Becitals  in  the  Becord. 


an  appearance  \s  prima  facie  evidence  of  an  appearance.* 

Where  a  record  shows  that  there  was  an  appearance,  in  the  ab- 
sence of  any  qualification  this  recital  must  be  construed  to  be  a 
general  appearance.* 


adverse  party  excepted  to  the  ruling, 
sufficiently  shows  an  appearance. 
Teagarden  v.  Linn  County,  49  Kan. 
146. 

Order. — An  order  affecting  the  judg- 
ment is  a  part  of  the  record,  and  may 
be  looked  into  to  sustain  the  judgment 
against  an  objection  for  want  of 
service,  if  it  contains  recitals  showing 
an  appearance  by  the  defendant. 
Upper  Mississippi  Transp.  Co.  v. 
Whittaker,  16  Wis.  220. 

1.  .Steinam  v.  Strauss  (Supreme  Ct.), 
18  N.  Y.  Supp.  48.  See  infra,  VI,  Con- 
tradictitig  Record. 

2.  Lowe  V.  Stringham,  14  Wis.  222; 
Cron  V.  Krones,  17  Wis.  401;  Gay  z/. 
Hanger,  3  Ark.  436;  Harris  v.  Stan- 
ton, 4 Ind.  120. 

See  Kuhn  v.  McMillan,  i  Cent.  L. 
J.  46,  where  it  was  held  that  the  rec- 
ord of  a  judgment  entry  showed  an 
appearance  by  the  party  praying  an 
appeal  from  such  judgment,  as  to  pro- 
ceedings subsequent  thereto. 

Consent  to  an  order  of  court  takes 
the  place  of  process  to  bring  the  party 
consenting  within  the  jurisdiction; 
and  the  record  should  name  the  per- 
son assuming  therein  to  act  for  the 
party,  so  that  the  latter  may  know  to 
whom  to  look  for  indemnity  in  case 
the  appearance  was  unauthorized. 
Durfee  v.  Abbott,  50  Mich.  273. 

An  indorsement  upon  the  process, 
of  a  written  acknowledgment  of 
service  purporting  to  be  signed  by  the 
party,  is  not  sufficient,  standing  alone, 
to  authorize  the  entry  of  default  for 
want  of  appearance.  Johnson  v.  Del- 
bridge,  35  Mich.  437.  See  Ellis  v, 
Fletcher,  40  Mich.  321. 

The  recital  in  the  record  by  the 
clerk,  at  the  time  of  rendering  judg- 
ment, that  the  defendant  had  appeared 
at  the  previous  term,  is  not  sufficient 
evidence  of  an  appearance  to  warrant 
a  judgment  as  by  default.  Kimball 
V.  Merrick,  20  Arlc.  12.  See  Eaton  v. 
Pennywit,  25  Ark.   144. 

But  in  a  suit  upon  a  judgment  the 
appearance  of  the  defendant  in  the 
former  suit  will  be  presumed  until  the 
contrary  appear.  Lytle  v.  Lytle,  37 
Ind.  282.  Compare  Deas  v.  The 
Berkeley,  58  Fed.  Rep.  920;  Sloane  v. 


Martin  (Supreme  Ct.),  28  N.  Y.  Supp. 
332;  Dickerson  v.  Burlington,  etc.. 
Rivers  R.  Co.,  43  Kan.  702;  Union  Pac. 
R.  Co.  V.  Pillsbury,  29  Kan.  652; 
Mutual  L.  Ins.  Co.  v.  Prinner,  43  N. 
J.  Eq.  52. 

Justices  of  the  Peace.— Parol  testi- 
mony is  inadmissible  to  prove  that  a 
defendant  in  a  justice  of  the  peace's 
court  appeared  at  the  trial  and  de- 
fended. Service  of  the  defendant,  or 
his  voluntary  appearance,  can  be 
shown  only  by  the  original  papers,  or 
by  the  books  which  the  law  requires 
the  justice  to  keep.  Barron  v.  Dent, 
17  S.  Car.  75. 

As  to  what  recital  in  a  justice  of  the 
peace's  docket  will  be  prima  facie 
evidence  of  a  personal  appearance  by 
defendant,  see  Jewett  v.  Sundback 
(S.  Dak.,  1894),  58  N.  W.  Rep.  20. 

A  statement  in  a  justice's  return 
that  a  certain  person  appeared  and  an- 
swered for  the  plaintiff  and  was  sworn 
as  to  his  authority  to  appear,  is  suf- 
ficient to  show  that  the  Code,  which 
requires  the  authority  of  the  attorney 
to  be  proved,  was  complied  with.  Syr- 
acuse Moulding  Co.  v.  Squires  (Su- 
preme Ct.),  39  N.  Y.  St.  Rep.  824. 

Becitals  Held  to  Show  an  Appearance. 
— The  following  recitals  in  the  record 
were  construed  to  show  an  appearance: 
"A.  Gwin,  on  his  motion,  was  admitted 
as  defendant  in  the  room  of  Richard 
Roe,  and,  therefore,  by  his  attorney 
comes  and  defends."  Gwin  v.  Will- 
iams, 27  Miss.  324.  "The  parties  in- 
terested [naming  them]  being  present 
in  court  and  waiving  formal  notice." 
Frisby  v.  Harrison,  30  Miss.  452.  See 
Hardy  z/.  Gholson,  26  Miss.  70.  "And 
the  said  defendant  comes  and  de- 
fends." Young  V.  Rankin,  4  How. 
(Miss.)  27.  Compare  Jones  v.  Hunter, 
4  How.  (Miss.)  342;  Harris  v.  Gwin, 
10  Smed.  &  M.  (Miss.)  563;  Henderson 
V.  Hamer,  5  How.  (Miss.)  525;  Miller 
V.  Ewing,  8  Smed.  &  M.  (Miss.)  421; 
Schierling  v.  Scites,  41  Miss.  644;  Keirn 
V.  Carson,  12  Smed.  &  M.  (Miss.)  431. 
And  see  Gay  v.  Hanger,  3  Ark.  436, 
and  People  v.  American  L.  &  T.  Co., 
62  Hun  (N.  Y.)  622,  where  the  recitals 
were  held  to  show  a  general  ap- 
pearance. 
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Entering  Attorney's  Name  on  Docket. — Though  strictly  speaking  the 
"docket"  is  no  part  of  the  record,  it  must  be  so  considered  for 
the  purpose  of  ascertaining  whether  an  appearance  has  been 
entered.  The  entry  of  the  name  of  defendant's  attorney  on  the 
docket  is  an  appearance.* 

torney  are  indicated  by  the  attorney's 
signing  his  name  on  the  docket  op- 
posite that  of  his  client,  and,  by  the 
law  of  such  state,  an  appearance  for 
one  of  several  defendants  is  equivalent 
to  service  on  all,  the  name  of  a  per- 
son, signed  in  the  margin  of  the 
docket,  followed  by  pleading  by  him 
to  the  whole  complaint,  though  with- 
out any  addition  of  attorney,  or  any 
statement  as  to  which  of  several 
defendants  he  appears  for,  is  pre- 
sumptive evidence  of  appearance  for 
each.  Middleton  Bank  v.  Hunting- 
ton, 13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
402. 

And  if  an  attorney  enter  his  ap- 
pearance, without  restriction,  opposite 
the  names  of  two  defendants,  on  the 
docket,  it  is  a  good  appearance  for 
both,  although  one  of  them  is  not 
served.  M'Cullough  v.  Guetner,  i 
Binn.  (Pa.)  214;  Scott  v.  Israel,  2 
Binn.  (Pa.)  145. 

Attorney's  Name  on  Record.  —  The 
entry  of  the  attorney's  name  upon  the 
record  is  a  sufficient  proof  of  appear- 
ance, and,  like  the  entry  of  his  name 
on  the  docket  is  conclusive  in  the 
absence  of  evidence  to  the  contrary. 
Middleton  Bank  v.  Huntington,  13 
Abb.  Pr.  (N.  Y.  Supreme  Ct.)  402. 

Authorities  Rejecting  Docket  as  Evi- 
dence.— Some  authorities  refuse  to 
give  to  a  docket  entry  the  same  force 
and  effect  as  a  record  one. 

It  has  been  held  that  the  recital  in 
the  docket  that  a  certain  attorney  was 
the  attorney  for  defendant  is  ques- 
tionable evidence  of  his  retainer. 
Grayson  v.  Wilkinson,  5  Smed.  &  M. 
(Miss.)  268. 

And  likewise  it  has  been  held  that 
it  cannot  be  assumed  from  the  mere 
fact  that  in  the  docket  of  a  justice  of 
the  peace  one  of  the  practicing  attor- 
neys of  the  court  is  designated  as 
attorney  for  plaintiff,  and  another  is 
designated  as  attorney  for  defendant, 
that  the  defendant  appeared  in  the 
suit.  Schneider  v.  Gray  (Tex.  Civ. 
App. .  1894),  26  S.  W.  Rep.  640. 

And  if  the  docket  entry  shows  that 
the  attorney  appeared  for  a  special 
purpose,  as  to  plead  to  the  jurisdic 


A  waiver  in  the  record  in  these 
terms  "came  the  parties  by  their 
attorneys,  and  the  defendant  waives 
all  service  of  any  writ,  and  pleadings," 
was  held  to  be  a  waiver  of  both  writ 
and  pleadings,  and  of  the  want  of  au- 
thority in  the  attorney  of  record. 
Walker  v.  King    i  How.  (Miss.)  17. 

Recitals  Held  Not  to  Show  an  Ap- 
pearance.— The  following  recitals  were 
held  not  to  show  an  appearance:  a  re- 
cital that  the  "  cause  be  continued  by 
agreement."  Higgins  v.  Beckwith,  102 
Mo.  456.  "The  defendants  were 
severally  duly  called,  but  came  not, 
nor  either  of  them."  Union  Pac.  R. 
Co.  V.  Harney,  5  Kan.  340.  A  state- 
ment "that  defendant  appeared  and 
withdrew  his  plea."  Barker  v.  Shep- 
ard,  42  Miss.  277.  But  the  recital 
was  not  sustained  by  any  other  part  of 
the  record  and  was  unaccompanied 
by  a  plea. 

An  order  of  court  which  sets  out 
that  the  parties  came  by  their  attor- 
neys, and  on  plaintiff's  motion  leave 
was  granted  to  amend  the  sheriff's 
return,  and  the  declaration  and  the 
cause  was  continued,  does  not  show  a 
general  appearance.  Crary  v.  Barber, 
I  Colo.  172. 

1.  Cain  V.  Sullivan,  Minor  (Ala.)  31; 
Saffold  V.  Foster,  74  Ga.  752. 

In  the  English  courts  the  filazer's 
book  of  appearance  was  no  more  a 
record  than  the  dockets  of  our  courts, 
yet  the  only  means  of  ascertaining 
whether  an  appearance  had  been  made 
by  attorney,  was  by  reference  to  that 
book.  The  appearance  by  attorney 
was  by  a  memorandum  entered  by  his 
direction  in  the  filazer's  book,  i  Sel- 
lon's  Practice  91-94;  i  Haywood  406. 

The  court  on  motion  will  not  look 
beyond  the  record  and  papers  to  as- 
certain who  the  attorney  in  fact  is  to 
the  suit;  it  is  sufficient  if  any  attorney 
of  the  court  appears  upon  the  record 
and  papers.  Post  v.  Haight,  i  How. 
Pr.  (N.  Y.)  171.  See  Bradford  v. 
Stewart,  Minor  (Ala.)  44;  Smith  v. 
Bowditch,  7  Pick.  (Mass.)  136. 

Several  Defendants. — When,  by  the 
practice  of  the  court  in  which  a  judg- 
ment is  rendered,  appearances  by  at- 
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The  Plural  Form  Used  in  the  Record. — A  general  appearance  may,  by 
leave  of  court,  be  restricted  to  one  only  of  the  defendants.* 

But  there  are  some  authorities  which  hold  that  where  there  are 
several  defendants,  and  a  plea  is  filed  for  a  part  of  them  without 
distinguishing  for  whom  it  is  filed,  or  if  the  record  uses  the  plural 
form,  it  will  amount  to  an  appearance  for  all  the  defendants,  un- 
less it  otherwise  affirmatively  appears.* 


lion,  then  such  entry  will  not  be  con- 
strued a  general  appearance.  Larrabee 
V.  Larrabee,  33  Me.  100;  Cox  v.  Potts, 

67  Ga.  521. 

And  where,  by  the  practice  of  the 
court,  the  entry  of  an  appearance 
must  be  made  in  the  docket,  the  entry 
of  it  on  the  margin  does  not  suffice. 
Lyon  V.  Waldron,  13  S.  &  R.  (Pa.)  164. 
Compare  Syracuse  Moulding  Co.  v. 
Squires,  61  Hun  (N.  Y.)  48.  Hill  v. 
Bates  (Ark.,  1890),  12  S.  W.  Rep.  874. 

Georgia. — Where  the  names  of  coun- 
sel are  marked  on  the  docket  for  a  de- 
fendant it  has  been  the  practice  of  the 
superior  courts  to  enter  the  case  as 
answered  on  the  call  of  the  appear- 
ance docket.  When  there  is  no  such 
call,  the  marking  of  the  names  of 
counsel  alone  at  the  first  term  is  suf- 
ficient, and  the  general  issue  will  be 
considered  as  filed.     Simon  v.  Myers, 

68  Ga.  74. 

Where  a  party  was  served  with  a 
copy  of  the  declaration,  and  after  hav- 
ing his  name  marked  to  the  case  and, 
at  the  return  term  thereof,  causing 
"answer"  to  be  entered  by  the  pre- 
siding judge  on  the  docket,  allowed  a 
judgment  to  be  confessed  by  other  at- 
torneys, he  cannot  afterwards  object 
that  no  process  was  annexed  to  the 
original  declaration.  Saffold  v.  Fos- 
ter, 74  Ga.  752. 

1.  Jones  V.  Orum,  5  Rawle  (Pa.) 
249;  Gerstle  v.  Grubb,  18  Leg.  Int. 
(Pa.)  173.  See  Lentz  v.  Stroh,  6  S.  & 
R.  (Pa.)  34;  Erdman  v.  Stahlnecker, 
12  S.  &  R.  (Pa.)  325;  Horner  v.  Doe, 
I  Ind.  130. 

2.  Jones  v.  Hunter,  4  How.  (Miss.) 
342;  Henderson  v.  Hamer,  5  How. 
(Miss.)  525;  Miller  v.  Ewing,  8  Smed.  & 
M.  (Miss.)  421;  Harris  v.  Gwin,  10 
Smed.  &  M.  (Miss.)  563;  Schirling  v. 
Scites,  41  Miss.  644. 

Becitals  in  the  Becord. — Where  the 
record  shows  a  mode  of  service  not 
sufficient  to  confer  jurisdiction  over  a 
part  of  the  defendants,  yet  afterwards 
shows  an  appearance  for  some  of  the 
defendants,  which  may  have  been  for 


them,  it  will  be  presumed  in  favor  of 
the  action  of  a  superior  court,  where 
it  is  brought  collaterally  in  question, 
in  the  absence  of  anything  to  the  con- 
trary, that  the  appearance  was  for 
those  defendants  as  to  whom  it  was 
yet  necessary  for  the  court  to  acquire 
jurisdiction  in  order  to  authorize  the 
judgment.  Ely  v.  Tallman,  14  Wis. 
34- 

And  where  the  record  recites  that 
the  parties  came  by  their  attorneys  it 
will  be  presumed  that  all,  and  not  a 
part  only,  of  the  parties  entered  their 
appearance,  as  well  those  not,  as 
those  who  had  been,  served.  Radcliflf 
V.  Noyes,  43  111.  318;  Kenyon  v. 
Shreck,  52  111.  382;  Kerr  v.  Swallow, 
33  111.  379;  Flake  v.  Carson,  33  111. 
518;  Sullivan  v.  Sullivan,  42  111.  315; 
Humphrey  v.  Newhall,  48  111.  116; 
Hatch  V.  Stitt,  66  Pa.  St.  264;  Eaton 
V.  Harris,  42  Ala.  491;  Stubbs  v. 
Leavitt,  30  Ala.  353;  Gilbert  v.  Lane, 
3  Port.  (Ala.)  267;  Hobson  v.  Eman- 
uel, 8  Port.  (Ala.)  442. 

Named  in  a  Pleading. — Where  in  a 
pleading  the  defendant,  together  with 
others,  is  named  as  defendant,  this  is 
evidence  that  he  appeared.  McCreary 
V.  Jones,  96  Ala.  592;  Hills  v.  Ross,  3 
Dall.  (U.  S.)  331- 

Where  an  appellant  claims  that  a 
plea  (which  is  somewhat  ambiguous  in 
form)  was  intended  only  as  an  appear- 
ance for  a  codefendant,  if  the  plea  as 
filed  would  have  been  sufficient  to 
prevent  a  judgment  by  default  against 
appellant,  it  will  be  treated  as  an  ap- 
pearance for  him,  and  a  judgment  for 
plaintiff  based  thereon  will  be  sus- 
tained. Solomon  v.  Tupelo  Compress 
Co.,  70  Miss.  822. 

Motion. — Where  the  record  shows  a 
motion  by  the  "defendants,"  it  will  be 
presumed  that  one  not  served  ap- 
peared.    Sullivan  v.  Sullivan,  42  III. 

315- 

Demurrer. — Where  the  record  shows 
that  the  defendants  not  served  with 
process  filed  a  demurrer  to  the  bill, 
which  is  not  set  out  in  the  record,  it 
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But  the  better-considered  cases  and  the  probable  weight  of 
authority  would  seem  to  hold  that  when  the  record,  in  general 
terms,  shows  the  appearance  of  parties,  the  appearance  will  be 
confined  to  those  parties  served  with  process.* 

VI.  Contradicting  the  Record.  —  Neither  the  constitutional 
provision  that  full  faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state,  nor  the  act  of  congress  passed  in  pursuance  thereof,  pre- 
vents an  inquiry  into  the  jurisdiction  of  the  court  by  which  a 
judgment  offered  in  evidence  was  rendered.  The  record  of  a 
judgment  rendered  in  another  state  may  be  contradicted  as  to 
the  facts  necessary  to  give  the  court  jurisdiction  ;  and,  if  it  be 
shown  that  such  facts  did  not  exist,  the  record  will  be  a  nullity 
notwithstanding  it  may  recite  that  they  did  exist.  Therefore 
if  the  record  recites  that  the  defendant  appeared,  it  is  only  prima 
facie  evidence  of  such  fact.* 


will  be  presumed  that  all  of  the  de- 
fendants joined  in  the  demurrer  and 
thus  entered  their  appearance.  Beal 
V.  Harrington,  ii6  111.  113;  Frazier  v. 
Resor,  23  111.  88;  Cole  v.  Johnson,  53 
Miss.  94. 

1.   Chester  v.  Miller,  13  Cal.  559. 

Where  there  are  several  defend- 
ants, one  of  whom  is  not  served,  it 
will  be  held  that  an  appearance  by 
solicitor  for  defendants  will  be  lim- 
ited to  those  only  who  have  been 
served.     Gardner  v.  Hall,  29   111.  277. 

And  if  the  writ  is  not  executed  on 
one  of  two  defendants,  the  entry  of 
special  bail  for  him  is  not  conclusive 
evidence  of  his  having  appeared. 
Thomas  v.  Warford,  i  Bibb  (Ky.)  261. 

Using  the  Terms  ' '  Defendants "  and 
"Parties." — It  is  not  sufficient  that  the 
record  recite  that  the  "defendants" 
or  "parties"  appeared.  Such  terms 
only  apply  to  those  who  by  service  or 
appearance  have  already  been  made 
parties,  and  do  not  include  all  who 
have  been  named  in  the  complaint, 
declaration,  or  bill. 

Arkansas. — Davis  v.  Whittaker,  38 
Ark.  435;  Pool  V.  Loomis,  5  Ark.  no; 
Snow  V.  Grace,  25  Ark.  520;  Murphy 
V.  Williams,  i  Ark.  376;  Kimball  v. 
Merrick,  20  Ark.  12. 

Mississippi.  —  Pittman  v.  Planters' 
Bank,  i  How.  (Miss.)  527. 

Alabama.  — Williams  v.  Lewis,  2 
Stew.  (Ala.)  41. 

Kentucky. — Violet  v.  Waters,  i  J.  J. 
Marsh.  (Ky.)  303;  Moores  v.  Parker,  3 
Litt.  (Ky.)  218;  Foster  v.  Hall,  2  J.  J. 
Marsh.  (Ky.)  546. 

Indiana.  —  Fee  v.  State,  74  Ind.  66. 


Missouri. — Bell  v.  Brinkman  (Mo., 
1893),  24  S.  W.  Rep.  205.  Compare 
Copeland  v.  Pate,  6  How.  (Miss.)  275; 
Barker  v.  Shepard,  42  Miss.  277; 
Henderson  v.  Hamer,  5  How.  (Miss.) 
525;  Schirling  v.  Scites,  41  Miss.  644; 
Dean  v.  McKinstry,  2  Smed.  &  M. 
(Miss.)  213;  Edwards  v.  Toomer,  14 
Smed.  &  M.  (Miss.)  75. 

Motions. — And  a  motion  purporting 
to  be  by  all  is  not  an  appearance  for 
those  not  served.  Gifford  v.  Tucker, 
2  111.  App.  330;  Harrison  v.  Agricul- 
tural Bank,  2  Smed.  &  M.  (Miss.)  307. 

Where  counsel  appears  expressly 
for  certain  defendants,  his  signature 
to  papers  in  the  case  after  that  time 
as  the  attorney  for  the  defendants 
will  be  construed  as  limited  to  those 
defendants  for  whom  he  expressly  ap- 
peared. Spangel  v.  Dellinger,  42  Cal. 
148. 

Pleading.  —  Where  pleas  are  filed 
purporting  to  be  filed  by  the  defend- 
ants generally,  this  will  not  be  an  ap- 
pearance for  those  defendants  not 
served  with  process.  Crump  v.  Ben- 
nett, 2  Litt.  (Ky.)  213;  Streeter  v. 
Marshall  Silver  Min.  Co.,  4  Colo.  535; 
Clemson  v.  Illinois  State  Bank,  2 
111.  45. 

2.  Thompson  v.  Whitman,  18  Wall. 
(U.  S.)  457;  Knowles  v.  Logansport 
Gas  Light,  etc.,  Co.,  19  Wall.  (U.  S.) 
58;  Noyes  v.  Butler,  6  Barb.  (N.  Y.) 
613. 

The  rule  in  the  text  is  one  of  sub- 
stantive rather  than  of  adjective  law. 
It  belongs  more  to  the  subject  of  Res 
Judicata  than  to  that  of  "Appear- 
ances."   For  a  full  discussion  as  to  the 
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VII.  Failure  to  Appear.— The  general  doctrine,  that  when  a 
party  does  not  appear  he  waives  nothing,  is  well  settled.*     But  a 


conclusiveness  of  records  see  the  title 
Res  Judicata  in  the  American  and 
English  Encyclopaedia  of  Law,  and 
also  see  the  following  cases: 

United  States.  —  Field  v.  Gibbs,  i 
Pet.  (C.  C.)  155;  Elliot  V.  Piersol,  i 
Pet.  (U.  S.)  340;  Hollingsworth  v. 
Barbour,  4  Pet.  (U.  S.)466;  Hickey  v. 
Stewart,  3  How.  (U.  S.)  750;  Shriver  v. 
Lynn,  2  How.  (U.  S.)43;  Williamson 
V.  Berry,  8  How.  (U.  S.)  495;  William- 
son V.  Ball,  8  How.  (U.  S.)  566;  Wil- 
cox V.  Jackson,  13  Pet.  (U.  S.)  498; 
Shelton  v.  Tiffin,  6  How.  (U.  S.)  186; 
Harris  v.  Hardeman,  14  How.  (U.  S.) 
340;  Hampton  v.  McConnel,  3  Wheat. 
(U.  S.)  234;  Mills  V.  Duryee,  7  Cranch 
(U.  S.)48i. 

New  York. —  Borden  v.  Fitch,  51 
Johns.  (N.  Y.)  121;  Starbuck  v.  Mur- 
ray, 5  Wend.  (N.  Y.)  148;  Shumway  v. 
Stillman,  6  Wend.  (N.  Y.)  447;  Kerr  v. 
Kerr,  41  N.  Y.  272;  Hoffman  v.  Hoff- 
man, 46  N.  Y.  30;  Bigelow  v.  Stearns, 
19  Johns.  (N.  Y.)  41 ;  Latham  v.  Edger- 
ton,  9  Cow.  (N.  Y.)  227;  Mills  v.  Mar- 
tin, 19  Johns.  (N.  Y.)  33;  Davis  v. 
Packard,  6  Wend.  (N.  Y.)  327;  Bloom 
V.  Burdick,  i  Hill  (N.  Y.)  130;  People 
V.  Cassels,  51  Hill  (N.  Y.)  164;  Har- 
rington V.  People,  6  Barb.  (N.  Y.)  607; 
Hard  v.  Shipman,  6  Barb.  (N.  Y.)  621; 
Wright  V.  Douglass,  10  Barb.  (N.  Y.) 
97;  Chemung  Canal  Bank  v.  Judson, 
8  N.  Y.  254;  Adams  v.  Saratoga,  etc., 
R.  Co.,  10  N.  Y.  328;  Pendleton  v. 
Weed,  17  N.  Y.  75;  Embury  v.  Con- 
ner, 3  N.  Y.  511;  Porter  v.  Bronson, 
29  How.  Pr.  (N.  Y.  C.  PI.)  292;  Bol- 
ton V.  Jacks.  6  Robt.  (N.  Y.)  198;  Dob- 
son  V.  Pearce,  12  N.  Y.  164;  Hatcher 
V.  Rocheleau,  18  N.  Y.  92. 

Kentucky. — Roberts  v.  Caldwell,  5 
Dana  (Ky.)  512;  Shaefer  v.  Gates,  2 
B.  Mon.  (Ky.)453- 

Massachusetts.  —  Ewer  v.  Coffin,  I 
Cush.  (Mass.)  23;  Cook  v.  Darling, 
18  Pick.  (Mass.)  393;  Bodurtha  v. 
Goodrich,  3  Gray  (Mass.)  508. 

Rhode  Island. — Rathbone  v.  Terry,  i 
R.  L  73- 

Maine. — Granger  v.  Clark,  22  Me. 
128;  Penobscot  R.  Co.  v.  Weeks,  52 
Me.  456. 

New  Hampshire. — ^Wingate  v.  Hay- 
wood, 40  N.  H.  437. 

Maryland. — Clark  v.  Bryan,  16  Md. 
171. 


Ohio. — Callen  v.  Ellison,  13  Ohio  St. 
446. 

Indiana. — Horner  v.  Doe,  i  Ind.  131. 

Iowa. — Wright  v.  Marsh,  2  Greene 
(Iowa)  94;  Prince  v.  Griffin,  16  Iowa 
552. 

California. — Hahn  v.  Kelly,  34  Cal. 
391- 

Mississippi. — Gwinn  v.  McCarroll,  i 
Smed.  &  M.  (Miss.)  351;  Enos  v. 
Smith,  7  Smed.  &  M.  (Miss.)  85; 
Campbell  v.  Brown,  6  How.  (Miss.) 
106;  Miller  v.  Ewing,  8  Smed.  &  M. 
(Miss.)  421. 

Connecticut. — Bridgeport  Sav.  Bank 
V.  Eldredge,  28  Conn.  557. 

Missouri. — State  v.  Scott,  104  Mo.  26. 

Illinois. — Mains  v.  Cosner,  67  111. 
536. 

Domestic  Judgment.— The  rule  stated 
in  the  text  is  equally  applicable  to  a 
domestic  judgment.  Thus  it  may  be 
impeached  collaterally  by  the  defend- 
ant, by  proof  that  he  was  not  served 
with  process  and  did  not  appear,  al- 
though the  record  recites  that  he  was 
served,  and  contains  an  apparent  but 
forged  appearance  by  attorney  on  his 
behalf.  Ferguson  v.  Crawford,  70  N. 
Y.  253. 

Distinction  between  a  Forged  and  an 
Unauthorized  Appearance.  — There  is  a 
marked  distinction  between  an  unau- 
thorized appearance  by  an  attorney  on 
behalf  of  a  defendant  and  a  forged 
appearance.  In  the  case  of  a  forged 
appearance  there  is  no  act  of  any  offi- 
cer of  the  court  which  public  policy 
requires  should  be  recognized.  There 
is  no  party  against  whom  the  innocent 
defendant  can  have  redress.  Fergu- 
son V.  Crawford,  70  N.  Y.  256.  But 
it  was  held  in  Burton  v.  Sherman,  20 
N.  Y.  Wkly.  Dig.  419,  that  there  is  no 
distinction  between  a  forged  notice  of 
appearance  and  a  notice  really  given 
by  an  attorney  not  authorized  to  give 
it,  and  jurisdiction  is  not  acquired  in 
either  case. 

Character  of  Appearance. — The  char- 
acter of  an  appearance  may  be  shown 
by  parol,  if  not  shown  by  the  record. 
Tallman  v.  Ely,  6  Wis.  244. 

1.  Clark  V.  Van  Vrancken,  20  Barb. 
(N.  Y.)  278. 

Thus  a  failure  to  appear  does  not 
waive  any  irregularity  in  the  action. 
Holgate  V.  Broome,  8  Minn.  243.  See 
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court  will  not  entertain  any  application  of  a  party,  other  than  to 
object  to  jurisdiction,  unless  he  appears.  A  party  cannot  fail  to 
appear  and  reap  advantages  which  an  appearance  alone  will 
secure.* 

The  failure  of  the  defendant  to  appear  may  necessitate  the 
plaintiff  taking  certain  formal  steps,  or  to  observe  certain  techni- 
calities before  he  can  have  judgment.* 


Whitney  Holmes  Organ  Co.  v.  Pettit, 
34  Mo.  App.  536. 

Nor  does  a  failure  to  appear  waive 
any  question  of  jurisdiction  to  the 
person.  Larocque  v.  Harvey,  57  Hun 
(N.  Y.)  366. 

Where  a  justice  of  the  peace  is  in- 
hibited by  statute  from  taking  juris- 
diction beyond  the  territorial  limits  of 
his  jurisdiction,  a  failure  to  appear 
and  plead  in  abatement  does  not  cure 
any  error  in  his  assumption  of  juris- 
diction. Tiffany  v.  Gilbert,  4  Barb. 
(N.  Y.)  320.  See  Willins  v.  Wheeler, 
28  Barb.  (N.  Y.)  669.  See  Patey  v. 
Flint,  48  L.  J.  Ch:  6g6,  where  immedi- 
ate foreclosure  in  case  the  mortgagor 
did  not  appear  was  claimed  by  the 
pleading.  The  mortgagor  made  de- 
fault in  appearance,  and  the  court 
made  only  an  ordinary  foreclosure 
decree. 

A  special  verdict  finding  that  the 
defendant  does  not  appear,  nor  offer 
any  evidence  in  support  of  his  plea,  is 
a  nullity.  Mirwan  v.  Ingersol,  3  Cow. 
(N.  Y.)  367. 

The  failure  of  plaintiff  to  appear  on 
the  day  of  continuance  is  the  same  as 
if  he  fails  to  appear  at  the  return. 
Vought  V.  Sober,  73  Pa.  St.  49. 

But  where  an  appearance  de  bene  esse 
is  entered  there  is  no  failure  to  ap- 
pear. Blair  v.  Weaver,  11  S.  &  R. 
(Pa.)  84. 

Default. — The  court  can  render  a  de- 
fault judgment  on  the  defendant's 
failure  to  appear;  but  a  default  judg- 
ment is  predicated  on  the  assumption 
that  there  has  been  no  appearance. 
Where  there  has  been  a  general  ap- 
pearance by  the  defendant  and  a  fail- 
ure to  plead,  by  the  common-law  prac- 
tice judgment  nil  dicit,  instead  of  for 
nonappearance,  is  the  proper  pro- 
ceeding. Holzman  v.  Martinez,  2  N. 
Mex.  272. 

Not  a  Party. — It  is  not  necessary  for 
a  person  not  named  in  the  process  and 
on  whom  it  has  been  served  to  appear 
for  the  purpose  of  saving  his  rights. 
Abeel  v.  Conhyser,  42  How.  Pr.  (N. 
Y.  Supreme  Ct.)  252. 


Cannot  Acquire  Greater  Bights. — But 
a  party  by  neglecting  to  appear  can- 
not acquire  greater  rights  than  if  he 
had  appeared.  Isaacs  v.  Price,  2  Dill. 
(U.S.)  347. 

Thus  an  appearance  and  failure  to 
except  to  the  ruling  of  the  court  on 
questions  of  law  waives  the  exception; 
and  a  failure  to  appear  works  the  same 
result.  Ellis  v.  Miller,  9  Ind.  210. 
Compare  Goldsberry  v.  Carter,  28  Ind. 
59;  Reed  v.  Bansemer,  28  Ind.  470; 
Willesford  v.  Watson,  26  L.  T.  N.  S. 
15;  Burrell  v.  Maxwell,  25  L.  T.  655. 

1.  The  court  ought  not  to  grant  an 
extension  of  time  to  appear,  nor  should 
it  grant  a  stay  of  proceedings  on  the 
application  of  a  defendant  who  has 
not  appeared  in  the  action.  Bragel- 
man  v.  Berding,  15  Abb.  Pr.  N.  S.  (N. 
Y.  C.  PI.)  22. 

New  York. — The  court  has  jurisdic- 
tion, notwithstanding  g§  421  and  422 
of  the  Code  of  Civil  Procedure,  to 
grant  an  order  extending  a  defend- 
ant's time  to  answer  where  he  has  not 
appeared,  and  its  order  is  valid  until 
set  aside.  Krause  v.  Averill,  4  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  410;  Knee- 
land  V.  Martin,  2  Month.  L.  Bull.  56; 
Bell  V.  Good,  22  Civ.  Pro.  Rep.  (N.  Y. 
City  Ct.)  317. 

2.  It  is  error  to  render  a  final  decree 
for  want  of  appearance  at  the  first 
term  after  service  of  subpoena  (Equity 
Rules  18,  19),  unless  another  rule  day 
has  intervened.  O'Hara  v.  MacCon- 
nell,  93  U.  S.  150. 

While  good  practice  may  require 
the  filing  of  an  affidavit  of  nonappear- 
ance in  a  chancery  case  before  en- 
tering an  order  pro  confesso  for  want 
thereof,  it  is  not  essential,  and  its 
omission  is  not  error.  If  entered,  the 
record  in  the  case  must  disclose  the 
fact.  Low  V.  Mills,  61  Mich.  36.  See 
Paine  7/.  McCarthy,  i  Hun  (N.  Y.)  78, 
and  Van  Pelt  v.  Boyer,  7  How.  Pr.  (N. 
Y.  Supreme  Ct.)  325,  where  the  judg- 
ments entered  by  plaintiff  were  held 
regular. 

Without  an  appearance  to  the  action 
by  the  defendant,  the  court   in  which 
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And  after  a  judgment  for  failure  to  appear,  the  court  may,  at 
discretion,  under  particular  circumstances,  permit  the  defendant 
to  enter  an  appearance  and  move  to  set  aside  a  judgment  by 
default.* 

Before  Justices  of  the  Peace — The  practice  before  justices  of  the 
peace  is  usually  segregated  by  statutes  from  that  before  courts  of 
record  ;  it  is  sui generis,  and  a  failure  to  appear  before  the  justice 
may  entail  consequences  or  confer  rights  very  different  from 
those  which  would  follow  from  a  nonappearance  in  a  court  of 
record.* 

such  action  is  pending  cannot,  on  the     court  to  err  as  to  a  matter  of  fact,  as, 

first  day  of  the  term  at  which  he  was     for  instance,  to  render  judgment  by 

summoned    to    appear,  grant   a   rule 

against  him  to  answer  the  complaint 

on  the  next  call  of  such  cause.    Jelley 

V.   Goff,   56   Ind.   331.     See    Aston   v. 

Wallace,  43  Ind.  468. 

English  Practice. — When  a   defend- 
ant makes  default  in  appearance,  the 


default  under  a  misapprehension  that 
no  answer  has  been  filed,  and  fails 
afterwards  to  move  the  court  to  cor- 
rect the  mistake,  cannot  take  advan- 
tage of  such  error  on  appeal.  Hop- 
kins V.  Donaho,  4  Tex.  336.  Compare 
Swits  z/.Carver,  20  111.  578,  where  it  was 
plaintiff  must  deliver  a  statement  of     held   that,  after  a  default   in  appear- 


claim  before  setting  down  the  action 
on  motion  for  judgment.  Menton  v. 
Metcalf,  46  L.  J.  Ch.  584. 

But  where  a  statement  of  claim  is 
served  personally  on  a  defendant 
with  copy  of  writ,  and  the  defendant 
subsequently  does  not  appear  in  the 
action,  it  is  not  necessary  that  the 
statement  of  claim  should  be  also  filed 
in  order  to  obtain  judgment  by  default. 
Renshaw  v.  Renshaw,  49  L.  J.  Ch.  127. 

As  to  the  practice  of  signing  judg- 
ment when  there  is  a  nonappear- 
ance to  a  writ  specially  indorsed,  see 
Hodges  V.  Callaghan,  2  C.  B.  N.  S. 
306,  and    Rogers  v.    Hunt,    10    Exch. 

474- 

In  default  of  an  appearance  in  an 
action  for  unliquidated  damages  after 
judgment  marked  by  the  plaintiff,  the 
notice  of  the  inquiry  before  the  mas- 
ter of  the  court  to  assess  damages 
may  be  served  by  filing  it  with  the 
proper  officer.  O'Connor  v.  Hogan, 
ID  L.  R.  Ir.  262.  Compare  further: 
Hall  V.  Scotson,  9  Exch.  238;  Warring- 
ton V.  Leake,  11  Exch.  304;  Whilev  v. 
Whiley,  4  C.  B.  N.  S.  653. 

1.  Sargent  v.  Wilson,  2  McCord  (S. 
Car.)  512;  Evans  v.  Parr,  i  McCord 
(S.  Car.)  283,  where  defendant's  ne- 
gro slave  was  murdered,  which  caused 
him  to  fail  to  enter  his  appearance. 
The  decree  was  opened.  See  Schroder 
V.  Eason,  2  Nott   &   M.  (S.  Car.)  291. 

On  Appeal. — But  a  party  who  stands 
by  in  the  court  below  and,  without 
making    any    objection,    suffers     the 


ance,  if  the  defendant  attempts  to 
avoid  the  default  by  unfairly  getting 
a  plea  into  the  record,  he  must  see 
that  his  pleading  is  in  every  particu- 
lar accurate. 

2.  Plaintiff  Must  Prove  Case.— The 
plaintiff  must  prove  his  case  although 
the  defendant  fail  to  appear.  Howard 
V.  Brown,  2  E.  D.  Smith  (N.  Y.)  247; 
Armstrong  v.  Smith,  44  Barb.  (N.  Y.) 
120;  Ely  V.  O'Leary,  2  E.  D.  Smith 
(N.  Y.)  355;  Raymond  v.  Traffam,  12 
Abb.  Pr.  (N.  Y.)  52;  Perkins  v.  Steb- 
bins,  29  Barb.  (N.  Y.)  523. 

Damages. — The  averment  of  the 
amount  of  damages  is  not  issuable 
and  is  not  admitted  by  failure  to 
appear  before  a  justice.  Raymond 
V.  Traffam,  12  Abb.  Pr.  (N.  Y.) 
52;  Cristman  v.  Paul,  16  How.  Pr.  (N. 
Y.)  17. 

Fraud. — Where  a  justice,  by  state- 
ments, which  are  untrue,  that  defend- 
ant is  not  intending  to  appear,  is  in- 
duced to  take  up  a  cause  at  an  unusual 
time,  a  judgment  by  him  in  favor  of 
plaintiff  will  be  reversed.  Beach  v. 
McCann,  4  Abb.  Pr.  (N.  Y.  C.  PI.)  18. 

Exercising  Discretion. — A  justice  may 
refuse  to  enter  a  judgment  of  non- 
suit against  a  plaintiff  who  fails  to  ap- 
pear on  the  return  of  the  process 
within  one  hour  after  the  same  is  re- 
turnable, where  reasonable  cause  ex- 
ists for  such  refusal.  Barber  v. 
Parker,  11  Wend.  (N.  Y.)  52. 

"When  there  is  a  Failure  to  Appear. — 
There  is  as  much  a  failure  to  appear, 
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VIII.  Rights  Acqtiieed  by  Technical  Appeabance. — There  is 
often  an  advantage  in  entering  a  technical  appearance,  even 
though  a  defendant  does  not  intend  to  contest  the  action.  When 
a  defendant  has  appeared  in  an  action  he  is  entitled  to  notice  of 
all  subsequent  proceedings  had  therein  which  in  any  respect  affect 
his  ris^hts  and  interests.* 


if  the  defendant  neglects  to  attend 
on  the  day  to  which  the  cause  is  ad- 
journed, as  there  is  if  he  does  not 
answer  on  the  return  of  the  summons. 
Armstrong  v.  Craig,  i8  Barb.  (N.   Y.) 

387. 

Justice  Losing  Jurisdiction. — A  justice 
who  absents  himself  on  the  return 
day,  or  who  fails  to  appear  at  the  ad- 
journed day,  discontinues  the  cause 
and  loses  jurisdiction.  Lynsky  v. 
Pendergrast,  2  E.  D.  Smith  (N.  Y.)  43; 
Hunt  V.  Wickmire,  10  Wend.  (N.  Y.) 
102;  Stoddard  v.  Holmes,  i  Cow.  (N. 
Y.)  245;  Wiest  V.  Critsinger,  4  Johns. 
(N.  Y.)  117. 

Contra. — The  absence  of  the  justice 
from  the  court  at  the  time  appointed 
for  the  hearing  does  not  oust  his  au- 
thority to  proceed  with  the  cause. 
Everitt  v.  Lisk,  i  Code  Rep.  (N.  Y.)  70. 
Compare  Flint  v.  Gault,  15  Hun(N.  Y.) 
213;  Myer  z/.  Fisher,  15  Johns.  (N.  Y.) 
504;  Baldwin  v.  Carter,  15  Johns.  (N. 
Y.)  496;  Wilde  V.  Dunn,  11  Johns.  (N. 
Y.)  459;  Sprague  v.  Shed,  9  Johns.  (N. 
Y.)  40;  Green  v.  Angel,  13  Johns.  (N. 
Y.)  469;  Barber  v.  Parker,  11  Wend. 
(N.  Y.)  51;  Cornell  v.  Bennett,  11 
Barb.  (N.  Y.)  657.  But  the  parties 
may  confer  jurisdiction,  by  consent 
and  appearing,  and  going  to  trial  on 
another  day.  Stoddard  v.  Holmes,  i 
Cow.  (N.  Y.)  245. 

1.  Lochte  V.  Moeschler  (Supreme 
Ct.),   12  N.  Y.  St.  Rep.  763. 

In  an  equity  case  he  will  be 
entitled  to  notice  of  the  hearing 
and  of  the  subsequent  proceedings, 
although  he  permits  the  bill  to 
be  taken  as  confessed  against  him. 
Wells  V.  Cruger,  5  Paige  (N.  Y.)  164. 

After  appearance  of  defendant  a 
rule  for  discontinuance  is  a  nullity, 
without  the  payment  of  costs.  M'Keu- 
ster  V.  Van  Zandt.  i  Wend.  (N.  Y.) 
13;  Pignolet  V.  Daveau,  2  Hilt.  (N.Y.) 

584 

A  defendant  who  has  appeared  and 
answered  is  presumed  to  have  been 
present  in  court  and  cognizant  of  the 
action  of  the  court  in  respect  to  his 
case,  until  it  shall  have  been  disposed 


of,  for  the  term,  by  a  trial  or  contin- 
uance. Hopkins  z*.  Donaho,  4Tex.  336. 
^^&  Ex  p.  Bergman,  3  Wyoming  395; 
Cook  V.  Tattle,  2  Wend.  (N.    Y.)  289. 

A  Tardy  Appearance. — An  injunction 
against  waste  is  not  prevented  by  ap- 
pearance the  day  before  the  motion. 
Aller  V.  Jones,  15  Ves.  Jr.  605. 

Application  for  Judgment. — By  enter- 
ing his  appearance  the  defendant  may 
secure  the  right  to  a  notice  of  appli- 
cation for  judgment.  DeForest  v. 
Baker,  i  Abb.  Pr.  N.  S.  (N.  Y.  Su- 
per. Ct.)  35;  Fagan  v.  Barnes,  14 
Fla.  53. 

Assessment  of  Damages. — And  like- 
wise by  an  appearance  the  defendant 
may  secure  the  right  to  a  notice  of 
assessment  of  damages.  King  z/.  Staf- 
ford, 5  How.  Pr.(N.  Y.SupremeCt.)30. 
See  Aymar  v.  Chase,  i  Code  Rep.  N. 
S.  (N.  Y.)  141;  Saltus  V.  Kip,  2  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  382.  But 
where  notice  of  appearance  is  served 
after  the  time  for  answering  has  ex- 
pired, the  plaintiff  is  not  bound  to 
delay  entering  his  judgment  for  the 
purpose  of  giving  notice  of  assess- 
ment. White  V.  Featherstonhaugh,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  357. 
And  in  case  the  complaint  is  verified 
an  appearance  may  not  secure  the 
right  to  the  notice.  Trumbull  v.  Peck, 
17  Wis.  265.  See  Lindauer  z/.  Clifford, 
44  Wis.  597;  Egan  v.  Sengpiel,  46  Wis. 

703- 

Justices'  Courts. — The  defendant  may 
have  the  advantage  of  his  appearance 
in  a  justice's  court  without  pleading. 
His  being  present  to  see  what  evi- 
dence the  plaintiff  produces  is  not  an 
admission  of  plaintiff's  demand,  pro- 
vided he  refuses  to  plead.  Blair  v. 
Bartlett,  75  N.  Y.  150.  Compare  Les- 
ter V.  Crary,  i  Den.  (N.  Y.)  81. 

Opening  Judgment. — If  the  defendant 
has  appeared  in  the  action  his  failure 
to  appear  when  judgment  is  rendered 
does  not  entitle  him  to  open  the  judg- 
ment. He  must  either  take  error  or 
appeal.  Strine  z'.  Kaufman,  12  Neb. 
424;  Raymond  v.  Strine,  14  Neb.  236; 
Cleghorn  v.  Waterman,   16  Neb.   226; 
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IX.  The  Eight  to  Appear  Without  Process  Being  Served.— 

Any  defendant  against  whom  process  has  issued  at  common  law 
or  in  equity  has  the  right  to  appear  without  service,  and  defend- 
ants, whether  joint  or  not,  may  always  protect  their  rights  by 
doing  so  seasonably.*  And  especially  has  the  defendant  a  right 
to  appear  before  he  is  served,  when  there  has  been  some  provi- 
sional remedy  granted  against  him,  or  when  he  can  save  himself 
from  costs  by  an  appearance.* 


Wagner  v.  Eaers,  20  Neb.  184;  How- 
ard V.  Jay,  25  Neb.  279. 

1.  Ralston  v.  Chapin,  49  Mich.  274; 
Fell  V.  Christ's  College,  2  Bro.  C.  C. 
279;  Bowbee  v.  Grills,  Dick.  38;  Hig- 
gins  V.  Freeman,  2  Ducr  (N.  Y.)  650; 
Wellington  v.  Classon,  18  How.  Pr.  (N. 
Y.  Supreme  Ct.)  10;  Pearl  v.  Robit- 
schek,  2  Daly  (N.Y.)  50:  Fox  v.  Brooks, 
23  Civ.  Pro.  Rep.  (N.  Y.  City  Ct.)  345; 
Wheelock  v.  Lee,  74  N.  Y.  498;  Mar- 
tine  V.  Lowenstein,  68  N.  Y.  456;  Roh- 
man  v.  Blust,  N.  Y.  Daily  Reg.  Oct. 
25.    1883. 

A  defendant  may  appear  gratis 
and  demur  to  a  bill,  without 
waiting  until  other  defendants  are 
served.  Jones  v.  Fulghum,  3  Tenn. 
Ch.  193.  And  a  defendant  may,  as 
soon  as  suit  has  been  brought  against 
him,  appear  therein  and  be  then  en- 
titled to  be  heard  upon  such  motions 
as  he  may  make.  Hecht  v.  Feldman, 
54  111.  App.  144. 

Contra. — A  defendant  cannot  appear 
and  plead  in  a  cause  as  a  matter  of 
course,  never  having  been  served  with 
process.  McKnight  v.  Baker,  i  How. 
Pr.  (N.  Y.)  201;  Tracy  v.  Reynolds,  7 
How.  Pr.  (N.  Y.  Supreme  Ct.)  327. 
Thus  one  of  several  defendants  who 
has  not  been  served  with  a  summons 
cannot  voluntarily  appear  and  move 
to  dismiss  the  complaint,  where  his 
rights  are  not  affected.  He  must  be 
contented  to  remain  quite  out  of  court 
until  invited  to  appear  there.  Tracy 
V.  Reynolds,  7  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  327.  And  see  McKnight  v. 
Baker,  i  How.  Pr.  (N.  Y.)  201,  where  a 
motion  to  set  aside  an  inquest  was  de- 
nied with  costs,  for  the  reason  that 
defendant  not  served  with  process  has 
no  right  to  appear  and  plead. 

In  an  action  of  debt  against  two, 
where  one  only  is  served,  the  other 
hac  no  right  to  enter  himself  a  defend- 
ant, to  procrastinate  the  trial,  contrary 
to  the  provisions  of  the  act  of  i8i2. 
Depew  V.  Limestone  Bank,  i  J.  J. 
Marsh.  (Ky.)  379. 


A  defendant  set  up  a  counter- 
claim in  which  he  asked  relief 
against  a  third  party,  but  did  not  serve 
this  counterclaim  on  such  third  party. 
Held,  that  until  service  of  the  counter- 
claim, no  one  can  consider  himself  as 
a  defendant  to  it;  that  the  third  party 
was  wrong  in  appearing  without  being 
served;  and  that  the  third  party's  ap- 
pearance should  be  discharged.  Fra- 
ser  V.  Hall,  23  Ch.  Div.  685. 

Not  a  Party. — But  the  right  to  appear 
without  the  service  of  process  is  con- 
fined to  the  parties.  When  one  de- 
siring to  become  a  defendant  in  a  suit 
between  others  puts  in  an  appearance 
by  attorney  and  serves  an  answer  in 
such  suit  he  must  first  obtain  the 
plaintiff's  consent  in  some  way  to  liti- 
gate the  matter  with  him  or  such  ap- 
pearance will  be  stricken  out.  Abeel 
V.  Conhyser,  42  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  252. 

And  a  person  not  named  in  the 
summons,  but  who  is  served  there- 
with by  mistake,  has  no  right 
to  appear  and  depend  upon  the 
merits  by  alleging  that  he  does  not 
owe  the  debt  alleged.  Smith  v.  Jack- 
son, 20  Abb.  N.  Cas.  (N.  Y.  City  Ct.) 
423,  I  N.  Y.  Supp.  13.  Compare 
Moulton  V.  Parks,  64  Cal.  166;  Stod- 
dard V.  Holmes,  i    Cow.  (N.   Y.)  245. 

2.  As  where  an  injunction  has  been 
granted  affecting  his  rights.  Waffle  v. 
Vanderheyden,  8  Paige  (N.  Y.)  45. 
See  Tracy  v.  Reynolds.  7  How.  Pr. 
(N.  Y.  Supreme  Ct.)328;  Wellington 
V.  Claason,  9  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  177;  In  re  Feeny,  4  Nat.  Bank 
Reg.  233;  or  where  notice  of 
lis  pendens  has  been  filed,  Lyle  v. 
Smith,  13  How.  Pr.  (N.  Y.  Supreme 
Ct.)  104;  or  where  he  has  been  ar- 
rested upon  ne  exeat,  Georgia  Lum- 
ber Co.  r.  Bissell,  9  Paige  (N.  Y.)225; 
or  where  his  goods  have  been  taken 
on  replevin,  Clinton  v.  King,  3  How. 
Pr.  (N.  Y.  Supreme  Ct.)  55. 

Avoiding  Costs. — Likewise  a  defend- 
ant may  enter  his  appearance  to  avoid 
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X.  Time  to  Affeab. — An  extension  of  time  to  appear  should 
not  be  granted.*  But  a  party  defendant  in  an  action  may  appear 
at  any  time  before  judgment  or  at  any  time  afterwards  so  long  as 
there  is  any  proceeding  in  which  he  has  any  rights  or  interests  to 
protect.*     And  the  statute  may  contemplate  that  an  appearance 


the  expense  of  process.  Flagg  v. 
Walker,  109  111.  494.  See  Fowler  v. 
Haynes,  gi  N.  Y.  346,  where  it  was 
held  that  a  defendant  before  a  justice 
of  the  peace  may  make  an  offer  of 
judgment  on  his  appearance,  al- 
though it  is  before  the  return  day 
specified  in  the  process. 

Partners. — A  partner,  in  an  action 
against  the  firm,  though  not  served,  is 
entitled  to  appear  and  answer.  Well- 
ington V.  Claason,  9  Abb.  Pr.  (N,  Y. 
Supreme  Ct.)  175. 

Bail  Required. — Where  bail  is  re- 
quired, a  defendant,  if  he  can  enter  an 
appearance  without  being  served  with 
process,  must  do  it  in  person.  Mc- 
Gehee  v.  Violett,  Hard.  (Ky.)  153. 

Executors,  Administrators,  and  Substi- 
tuted Parties. — In  case  of  the  death  of 
a  party  while  the  suit  is  pending,  or 
in  case  of  a  substituted  defendant,  the 
executor  or  administrator  or  substi- 
tuted party  may  at  once  appear  with- 
out awaiting  process.  Moore  z/.  Rand, 
I  Wis.  245;  Braithwaite  v.  Power  (N. 
Dak.,  1891),  48  N.  W.  Rep.  354;  Hoop- 
er V.  Balch,  31  Minn.  276. 

Acquires  Same  Rights  as  Though 
Served. — By  a  voluntary  appearance 
without  process  the  defendant  acquires 
the  same  rights  as  though  served;  he 
is  entitled  to  service  of  papers  on  him. 
Pearl  v.  Robitschek,  2  Daly(N.  Y.)  50. 
And  the  plaintiff  is  bound  to  accept 
an  answer  and  notice  of  trial  served 
on  behalf  of  such  defendant.  Fox  v. 
Brooks.  7  Misc.  Rep.  (N.  Y.  City  Ct.) 
426.  And  if  he  sets  up  a  counter- 
claim it  must  be  replied  or  demurred 
to.  Elliott  V.  Espeirhain,  59  Wis.  272. 
And  the  converse  is  equally  true.  The 
plaintiff's  rights  against  the  defendant 
are  the  same  as  though  he  had  been 
served  with  process;  the  plaintiff  is 
entitled  to  the  same  costs  against  him. 
Schwinger  v.  Hickox,  46  How.  Pr. 
(Buffalo  Super.  Ct.)  114. 

Contra. — Macomber  v.  New  York, 
17  Abb.  Pr.  (N.  Y.  Super.  Ct.)  35. 

1.  Bragelman  v.  Berding,  15  Abb. 
Pr.  N.  S.  (N.  Y.  C.  PI.)  22. 

An  Extension  of  Time  to  Answer  Not  an 
Extension  of  Time  to  Appear. — Where 
by  statute  defendant  is  given  a  long- 


er time  in  which  to  answer  than  that 
allowed  in  law  cases,  yet  he  will  be  in 
default  in  failing  to  enter  an  appear- 
ance on  the  return  day,  although  not 
required  to  answer  on  that  day.  Mc- 
Kinley  v.  Betchtel,  12  Iowa  561. 

2.  Martine  v.  Lowenstein,  68  N.  Y. 
456;  Abbott  V.  Smith,  8  How.  Pr.  (N. 
Y.  Supreme  Ct.)  463. 

"Attorneys  are  a  body  of  men  li- 
censed by  the  courts  to  appear  for 
suitors  therein.  A  party  to  any  action 
or  special  proceeding  pending  in  court 
may  appear  therein  by  attorney,  at 
any  stage  of  such  action  or  special 
proceeding,  unless  some  statute  or 
the  order  or  process  of  the  court  re- 
quires him  to  appear  in  person. 
There  is  nothing  in  the  nature  of  an 
appearance  by  an  attorney  which  lim- 
its the  right  of  such  an  appearance  to 
a  time  prior  to  a  judgment  in  an  ac- 
tion, and  we  know  of  no  statute  and 
our  attention  has  been  called  to  no 
authority  which  imposes  such  a  lim- 
itation." Per  Earl,  J.,  in  Martine  v. 
Lowenstein,  68  N.  Y.  457. 

Action  to  Foreclose  a  Mortgage. — In 
an  action  to  foreclose  a  mortgage  a 
defendant  may  have  no  defense,  and 
hence  he  may  permit  the  case  to  pro- 
ceed to  judgment  without  any  ap- 
pearance; and  after  judgment,  if  he 
should  conclude  that  it  was  essential 
to  the  protection  of  his  rights,  he  may 
appear  by  attorney,  and  require  that 
he  receive  through  him  such  notices 
as  the  law  entitles  him  to.  Martine  v. 
Lowenstein,  68  N.  Y.  458. 

After  Writ  Expired. — It  is  competent 
to  a  defendant  against  whom  a  writ 
has  been  issued  to  enter  an  appear- 
ance after  the  writ  has  expired. 
Richardson    v.     Daley,     2    Jur.     946. 

But  where  an  appearance  is  entered 
after  due  time,  though  before  judg- 
ment signed,  there  should  be  notice 
of  it.     Rhodes  v.  Bryant,  2  F.  &  F.  265. 

Missouri. — A  proper  construction  of 
section  22  of  the  act  concerning  jus- 
tices does  not  require  the  appellee,  in 
a  case  carried  to  the  Circuit  Court 
from  a  justice's  court,  to  enter  his  ap- 
pearance on  or  before  the  second  day 
of  any  subsequent  term  after  the  first 
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must  be  made  whenever  required  by  the  court.* 

Advantage  of  Prompt  Appearance. — But  a  defendant,  although  he  may 
have  a  right  to  appear  at  any  time  to  protect  his  rights,  may  yet 
nevertheless  lose  certain  advantages  by  not  entering  it  promptly.* 
The  courts  are  less  liberal  in  allowing  a  defendant  to  appear  before 
inferior  tribunals.  After  judgment  therein  the  defendant  has  no 
right  to  appear.' 

In  Proceedings  before  Justices  of  the  peace  the  statutes  usually  pre- 


at  which  the  appeal  is  triable,  in  order 
to  procure  a  hearing.  Hammerstein 
V.  Haase,  47  Mo.  498. 

Nebraska. — Ordinarily  a  defendant 
will  not  be  required  to  appear  in  an 
action  in  the  Supreme  Court  until  the 
time  to  which  the  cause  under  the 
rule  is  assigned.  State  v.  Fritz,  13 
Neb.  197. 

New  York. — A  nonresident  defend- 
ant is  entitled  to  the  whole  of  the 
time  which  is  fixed  by  the  statute 
wherein  to  appear,  notwithstanding  a 
copy  of  the  order  for  his  appearance 
be  personally  served  upon  him  pur- 
suant to  the  124th  section  2  R.  S.  186. 
This  service  only  saves  advertising. 
Cornell  v.  Watson,  i  Edw.  Ch.  (N.  Y.) 
82.  See  Otis  v.  Wells,  i  Edw.  Ch. 
(N.  Y.)  83. 

Virginia. — Under  the  act  of  assem- 
bly of  Virginia  the  defendant  may  en- 
ter special  bail,  and  defend  the  suit  at 
any  time  before  the  entering  up  of 
judgment  upon  a  writ  of  inquiry  exe- 
cuted; and  the  appearance  of  the  de- 
fendant, or  the  entry  of  special  bail, 
before  such  judgment,  discharges  the 
appearance  bail.  Bartle  v.  Coleman, 
6  Wheat.  (U.  S.)475. 

1.  Bastardy. — Thus  in  proceedings 
under  a  bastardy  act,  where  the  recog- 
nizance requires  the  defendant  to 
appear  and  abide  the  judgment  of  the 
court,  the  condition  to  abide  the  judg- 
ment of  the  court  is  not  satisfied  by 
a  mere  appearance  at  the  adjourned 
court,  but  an  appearance  must  be 
made  whenever  required  by  the  court. 
New  Haven  v.  Rogers,  32  Conn. 
226. 

2.  To  entitle  a  defendant  to  a  notice 
of  assessment  of  damages  on  failure 
to  answer  he  must  have  appeared  in 
the  action  "before  the  expiration  of 
the  time  for  answering."  Not  having 
appeared  until  after  that  time  it  is  not 
irregular  for  the  plaintiff  to  proceed 
with  the  assessment  without  notice  to 
him.  Pearl  v.  Robitschek,  2  Daly 
(N.  Y.)  50.     But  see  Abbott  v.  Smith, 


8  How.  Pr.  (N.  Y.  Supreme  Ct.)  413; 
Carpenter  v.  New  York,  etc.,  R.  Co., 
II  How.  Pr.  (N.  Y.  Super.  Ct.)  481. 

But  a  defendant  is  entitled  to  all 
the  rights  he  would  otherwise  have, 
except  those  dependent  upon  the  time 
of  his  appearance.  Thus  he  may  ob- 
tain an  order  for  security  for  costs. 
Abbott  V.  Smith,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  463. 

Where  a  defendant,  not  bound  to  ap- 
pear because  not  served  with  process, 
appears  during  the  term  in  a  cause 
set  for  trial  on  a  day  already  past,  he 
does  not  thereby  subject  himself  to  a 
general  rule,  entered  on  the  first  day 
of  the  term,  ordering  all  defendants 
to  plead  before  the  day  set  for  trial,  or 
suffer  judgment  of  default  or  nil dicit. 
Little  V.  Carlisle,  3  111.  375. 

3.  After  judgment  in  the  New  York 
Marine  Court  a  defendant  has  no  right 
to  appear.  Alburtis  v.  McCready,  2 
E.  D.  Smith  (N.  Y.)  39. 

And  where  a  defendant,  being  prose- 
cuted in  the  Marine  Court,  neglected  to 
appear  on  the  return  of  the  summons, 
whereupon  the  plaintiff  declared,  and 
after  several  adjournments  proceeded 
to  trial  before  a  jury  impaneled  at  his 
request,  and  completed  the  examina- 
tion of  a  witness — held,  that  it  was 
error  to  receive  from  the  defendant  a 
plea  to  the  merits,  and  continue  the 
trial.  Montfort  v.  Hughes,  3  E.  D. 
Smith  (N.  Y.)  591. 

New  York  District  Courts. — A  defend- 
ant in  the  New  York  District  Court 
has  no  right  to  appear  after  judg- 
ment. Sperry  v.  Major,  i  E.  D. 
Smith  (N.  Y.)  361;  Appleby  v.  Strang, 
I  Abb.  Pr.  (N.  Y.  C.  PI.)  143. 

And  it  is  too  late  after  a  trial  is 
commenced  and  testimony  taken. 
Montfort  v.  Hughes,  3  E.  D.  Smith 
(N.  Y.)  591- 

At  the  Circuit. — The  defendant  may 
appear  at  the  circuit  after  the  jury 
are  impaneled  for  an  inquest  by  de- 
fault. Mirwan  v.  Ingersol,  3  Cow. 
(N.  Y.)  367. 
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scribe  the  time  in  which  the  defendant  must  appear  ;*  but  they  are 
construed  h'berally,  and  if  the  defendant  appears  even  while  the 
hearing  is  going  forward,  or  at  the  close  of  plaintiff's  case,  he  is 
entitled  to  give  evidence.*  And  it  has  been  held  that  if  he  omit 
to  appear  at  the  return  of  a  summons,  he  may  yet  plead  at  an 
adjourned  day.* 

XL  Attachment. — An  appearance  to  a  writ  of  attachment  con- 
stitutes a  general  appearance  in  the  action."* 

1.  Upon  the  return  of  a  summons  submitted.  People  v.  Lynde,  8  Cow. 
duly  served,  the  justice  must  wait  one  (N.  Y.)  133;  Thompson  v.  Sheridan 
hour,  after  the  time  specified  therein,   (Supreme  Ct.),  29  N.  Y.  Supp.  868. 

Before    Trial. — An    appearance. 


for  its  return,  unless  the  parties 
sooner  appear.  N.  Y.  Code  Civ.  Pro- 
cedure, §  2893. 

No  Jurisdiction. — The  parties  have 
one  hour  after  the  return  to  appear; 
the  justice  does  not  acquire  jurisdic- 
tion until  that  time.  Sagendorph  v. 
Shult,  41  Barb.  (N.  Y.)  102;  Allen  v. 
Stone,  9  Barb.  (N.  Y.)  61. 

Adjonrned  Day. — The  rule  requiring 
justices  to  wait  one  hour  before  pro- 
ceeding to  trial  applies  to  an  ad- 
journed day  as  well  as  to  the  return 
day.  Nichols  v.  Place,  23  N.  Y.  Supp. 
134;  Sherwood  v.  Saratoga,  etc.,  R. 
Co.,  15  Barb.  (N.  Y.)  650. 

Calling  Case. — The  justice  may  call 
the  case  before  the  hour,  provided 
he  then  waits  until  the  hour  is  up. 
Dunn  V.  O'Keefe  (Supreme  Ct.),  31 
N.  Y.   St.  Rep.  311. 

Presumption. — The  presumption  is, 
though,  that  the  justice  waited  the 
hour.     Knight  v.  Wilson,  55  Hun  (N. 

Y.)  559- 

What  is  an  Appearance. — If  a  party 
appear  before  the  other  has  left, 
though  after  the  hour,  or  if  he  were 
in  sight,  and  approaching,  this  is  an 
appearance  within  an  hour.  Wilcox 
V.  Clement,  4  Den.  (N.  Y.)  160. 

But  a  mere  corporal  presence  of  de- 
fendant at  the  place  of  trial  within 
the  hour,  without  giving  notice  of  his 
appearance,  is  not  enough.  McCoy 
V.  Bell,  I  Wash.  504. 


though,  at  any  time  before  the  jus- 
tice has  actually  entered  upon  the 
trial  is  sufficient.  Sweet  v.  Coon,  15 
Johns.  (N.  Y.)  86. 

3.  Bowen  v.  Bell,  19  Johns.  (N.  Y.) 
390;  Riley  v.  Seymour,  i  Wend.  (N. 
Y.)  143.  Compare  Pickert  v.  Dexter, 
12  Wend.  (N.  Y.)  150;  Jenkins  v. 
Brown,  21  Wend.  (N.  Y.)  454;  Sam- 
mis  V.  Brice,  4  Den.  (N.  Y.)  576.  But 
he  must  pay  the  costs  of  the  adjourn- 
ment. Lowther  v.  Crummle,  8  Cow. 
(N.  Y.)  87. 

Contra. — A  defendant  who  has  not 
appeared  on  the  return  day  cannot  ap- 
pear on  the  adjourned  day.  Snell  v. 
Loucks,  II  Johns.  (N.  Y.)  69. 

Discretionary. — It  is  within  the  dis- 
cretion of  the  justice  to  permit  a  de- 
fendant who  did  not  appear  at  the  re- 
turn day  to  plead  at  the  adjourned 
day.  Sammis  v.  Brice,  4  Den.  (N.  Y.) 
576;  Colvin  V.  Corwin,  15  Wend.  (N. 
Y.)557. 

Wairing  Error. — An  appearance  at 
the  adjourned  day  waives  an  error  in 
an  unauthorized  adjournment.  Hogan 
V.  Baker,  2  E.  D.  Smith  (N.  Y.)  22; 
Mead  r/.  Sanders  (Minn.,  1894),  58  N. 
W.  Rep.  683. 

Eatification. — An  appearance  at  an 
adjourned  day  may  ratify  an  un- 
authorized appearance  by  attorney  on 
the  return  day.  Rickey  v.  Christie, 
40  Hun  (N.  Y.)  27S,  citing  a.nA  follow- 


2.   People  V.  Lynde,  8  Cow.  (N.  Y.)  ing  Underbill  v.  Taylor,  2   Barb.  (N. 

133;  Thompson  v.  Sheridan  (Supreme  Y.)  348,  and  Ackerman   v.   Finch,    15 

Ct.),   29  N.   Y.   Supp.   868;  Atwood  v.  Wend.  (N.  Y.)   652  and  distinguishing 

Austin,  16  Johns.  (N.  Y.)  180;  IJickert  Sperry  v.  Reynolds,  65  N.  Y.  179. 

V.     Dexter,    12    Wend.    (N.    Y.)    150;  4.  Winchester    v.    Cox,    3     Greene 

Sweet  V.  Coon,    15  Johns.  (N.  Y.)  86;  (Iowa)  575;  Graves  v.  Cole,  2  Greene 

Allen   V.    Stone,    9  Barb.   (N.   Y.)  60;  (Iowa)  467. 


Doty  V.  Campbell,  i  How.   Pr.   N,  S. 
(N.  Y.)  loi. 

After  Cause  Heard  and  Submitted. — 
But  the  defendant  is  not  entitled  to 
appear  after  the  cause  is  heard  and 


Judgment  in  Personam.  —  Where  a 
judgment  by  default  is  rendered  in  a 
suit  by  attachment,  if  the  defendant 
has  appeared  the  judgment  is  in  per- 
sonam and  the  plainti£f  is  entitled  to  a 
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Contesting  the  Truth  of  the  Grounds. — An  attachment,  and  the  action 
out  of  which  it  issues,  are  so  inseparably  connected  that  the 
defendant  cannot  appear  and  question  the  validity  of  the  at- 
tachment by  a  traverse  of  the  facts  alleged  in  the  afifidavit,  or  by 
contesting  the  truth  of  the  grounds  upon  which  it  issued,  with- 
out subm.itting  himself  to  the  jurisdiction  of  the  court  in  the  ac- 
tion, because  by  so  doing  the  court  is  called  upon  to  entertain 
and  determine  questions  which  can  be  considered  only  after  juris- 
diction has  attached.* 

Moving  to  Dissolve. — But  a  defendant  may  make  an  appearance  by 

Conn  V.     was  sued  out,  a  motion  was  made  to 


general  execution   thereon. 
Caldwell,  6  III.  53i- 

What  Constitutes  an  Appearance. — A 
defendant  in  attachment  by  filing 
pleas  involving  a  recognition  of  the 
service  of  the  writ,  and  by  going  to 
trial  without  objection,  enters  a  gen- 
eral appearance.  Rosenberg  v.  Claf- 
lin,  95  Ala.  249. 

New  Jersey. — Where  lands  were  at- 
tached under  a  writ  and  a  return 
made  thereto,  and  an  inventory  and 
appraisement  filed,  a  general  appear- 
ance for  the  defendants  in  attachment 
was  entered  in  the  clerk's  book 
under  section  38  of  the  Attachment 
Act.  Held,  that,  after  such  appear- 
ance the  suit  proceeded  in  personam, 
remaining  a  proceeding  in,  rem  as  to 
the  property  attached.  Connelly  v. 
Lerche,  56  N.  J.  L.  95.  See  Jackson 
V.  Johnson,  51  N.  J.  L.  461;  Thompson 
V.  Eastburn,  16  N.  J.  L.  100;  Davis  v. 
Megroz  (N.  J.,  1893),  26  Atl.  Rep. 
1009. 

In  proceedings  by  attachment  be- 
fore a  justice  of  the  peace,  it  is  neces- 
sary for  defendant,  in  order  to  enter 
his  appearance,  to  file  with  the  justice 
a  bond  to  the  plaintiff.  Hazlitt  v. 
Marrow,  (N.  J.,  1893),  26  Atl.  Rep. 
885. 

And  after  plaintiff  rests  his  case, 
the  justice  may  refuse  to  permit  de- 
fendant to  file  a  bond.  Hazlitt  v. 
Marrow  (N.  J.,  1893),  26  Atl.  Rep. 
885. 

1.  Greenmell  v.  Greenmell,  26  Kan. 
530;  Bury  V.  Conklin,  23  Kan.  460; 
Hillyer  v.  Biglow,  47  Kan.  473;  Bel- 
knap V.  Charlton,  25  Oregon  41; 
Wood  V.  Young,  38  Iowa  102;  Duncan 
V.  Wickliffe,  4  Mete.  (Ky.)  118;  Roy  v. 
Union  Mercantile  Co.,  3  Wyoming 
417;  Williams  v.  Stewart,  3  Wis.  773; 
Northrup  v.  Shepard,  26  Wis.  220; 
Grantier  v.  Rosecrance,  27  Wis.  488; 
Straus  V.  Weil,  5  Coldw.  (Tenn.)  121. 

In  an  action  in  which  an  attachment 


2  Encyc.  PI.  &  Pr, — 39. 


vacate  the  original  summons  and  the 
attachment  on  the  grounds  (inter  alia) 
"that  the  affidavit  on  which  said  writ 
is  based  is  fatally  defective  in  this: 
that  the  grounds  of  the  plaintiff's 
claim  are  not  therein  stated."  Heldy 
that  filing  this  motion  operated  as  a 
voluntary  general  appearance  to  the 
action.  Gans  v.  Beasley  (N.  Dak., 
1894),  59  N.  W.  Rep.  719. 

Making  Assignee  Party. — Where  both 
the  assignor  and  his  assignee  for  the 
benefit  of  creditors  appear  and  tra- 
verse an  aflSdavit  for  attachment  in 
an  action  against  the  former,  the 
plaintiff  is  in  no  way  prejudiced  by 
the  order  making  such  assignee  a 
party  defendant  and  permitting  him 
to  traverse  the  affidavit.  Eureka 
Steam  Heating  Co.  v.  Sloteman,  67 
Wis.  118. 

Waiver. — By  a  traverse  of  the  affi- 
davit the  defendant  waives  a  failure 
of  an  officer  to  state  in  his  return  of 
an  attachment  certain  things  required 
by  statute  to  be  therein  stated.  Madi- 
son First  Nat.  Bank  v.  Greenwood,  79 
Wis.  269. 

Contra. — It  has  been  held  that  the 
putting  in  issue  the  ground  of  attach- 
ment by  proper  pleas  does  not  so 
bring  the  defendant  into  court,  or 
constitute  such  appearance  as  will 
subject  him,  against  his  consent,  to  a 
judgment  upon  the  cause  of  action 
against  him  in  personam.  Freidlander 
V.  Pollock,  5  Coldw.  (Tenn.)  491; 
Sherry  v.  Divine,  11  Heisk.  (Tenn.) 
722.  And  see  McGillin  v.  Claflin,  52 
Fed.  Rep.  657,  where  it  was  held  that 
a  motion  for  a  dismissal  of  the  action 
on  the  ground  that  the  court  had  no 
jurisdiction  of  the  persons  or  prop- 
erty of  the  defendants,  did  not  oper- 
ate as  a  general  appearance  because 
the  motion  further  insisted  that  the 
affidavit  was  not  sufficient  to  author- 
ize the  issuing  of  process. 
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motion  to  dissolve  an  attachment,  and  such  an  appearance  is  not 
a  general  appearance.* 

Quashing  the  Writ. — And  likewise  where  a  defendant  appears  and, 
without  questioning  the  merits  of  the  action  or  the  truth  of  the 
grounds  upon  which  the  attachment  issued,  moves  to  quash  the 
attachment  before  it  is  levied,  for  want  of  the  jurisdictional  facts 
to  sustain  it,  he  asks  no  relief  the  granting  of  which  would  be  in- 
consistent with  an  entire  want  of  jurisdiction  over  the  person, 
and  hence  does  not  appear  in  the  action  so  as  to  authorize  the 
court  to  proceed  to  judgment  against  him.* 

Waiving  Process. — An  original  attachment  sued  out  without  sum- 
mons or  citation  to  the  defendant  is  a  proceeding  in  rem ;  but  if 
the  defendant  come  in  and  take  issue  upon  the  petitioiu  he  waives 
process  and  converts  the  action  into  a  personal  one.* 


1.  Moore  v.  Dickerson,  44  Ala.  485. 
Notice  of  Motion. — A  notice  given  by 

an  attorney  on  behalf  of  defendant 
to  plaintiff's  attorney,  that  defendant 
will  move  before  a  court  commis- 
sioner that  an  attachment  issued  in 
the  case  be  dissolved,  does  not  con- 
stitute an  appearance  In  the  action. 
Glidden  v.  Packard,  23  Cai.  650. 

Contra. — A  motion  to  dissolve  an  at- 
tachment is  an  appearance.  Chitten- 
den V.  Hobbs,  9  Iowa  417;  Wood  v. 
Young,  38  Iowa  102. 

2.  Belknap  v.  Charlton,  25  Oregon 
41;  Glidden  v.  Packard,  28  Cal.  649; 
Johnson  v.  Buell,  26  111.  66;  Bonner  v. 
Brown,  10  La.  Ann.  334;  Gosch  v. 
Jeter,  5  Ark.  383;  Boon  v.  Rahl,  i 
Heisk.  (Tenn.)  12;  Holzman  v.  Mar- 
tinez, 2  N.  Mex.  271;  Union  Distil- 
ling Co.  V.  Ruser  (Supreme  Ct.),  40  N. 
Y.  St.  Rep.  687;  Potomac  Steamboat 
Co.  V.  Clyde,  51  Md.  174;  Coffman  v. 
Brandhoeffer,  33  Neb.  279;  Petty  v. 
Frick  Co..  86  Va.  501;  Spettigue  v. 
Hutton,  9  Pa.  Co.  Ct.  Rep.  156;  Evans 
"v.  King,  7  Mo.  411;  Whiting  v.  Budd, 
5  Mo.  443. 

Waiver  of  Objection  to  Bond.  —  The 
appearance  of  the  defendant  for  the 
purpose  of  moving  to  set  aside  the  at- 
tachment is  not  a  waiver  of  objection 
to  th&  bond.  Tiffany  v.  Lord,  65  N. 
Y.  310. 

Wrong  County. — An  appearance  by 
defendant  in  attachment,  who  has  not 
been  served  with  process,  to  move  to 
discharge  the  attachment  for  want  of 
jurisdiction  on  the  ground  that  the 
action  was  brought  in  the  wrong 
county,  is  not  a  general  appearance  to 
the  action.  Belknap  v.  Charlton,  25 
Oregon  41. 
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How  Objection  May  Be  Taken. — A  de- 
fendant may  seek  to  quash  the  writ  by 
a  special  answer,  as  well  as  a  motion, 
without  entering  a  general  appear- 
ance, Hankinson  v.  Page,  31  Fed. 
Rep.  184;  or  he  may  enter  a  general 
appearance  first  and  then  move  to  dis- 
miss, Michels  v.  Stork,  44  Mich.  2. 

When  notion  to  Be  Made. — After  an 
appearance  to  the  action,  a  motion  to 
quash  the  attachment  comes  too  late. 
Collins  V.  Nichols,  7  Ind.  447. 

All  Objections  to  Be  Urged. — When  an 
attorney  appears  for  the  purpose  of 
quashing  an  attachment,  he  should 
urge  all  the  objections  he  intends  to 
make  in  support  of  his  motion,  and  in 
omitting  to  raise  other  objections  he 
waives  them.   Norton  t-.Dow.io  111. 459. 

Moving  for  a  Nonsuit. — Where  the 
motion  is  not  one  to  quash  the  attach- 
ment but  for  a  nonsuit  this  is  an  ap- 
pearance in  the  action,  even  though 
the  motion  is  based  entirely  on  a  fail- 
ure to  file  security  for  costs.  Stonach 
V.  Glessner,  4  Wis.  275. 

Texas. — In  Texas  there  is  nothing 
but  a  general  appearance.  A  motion 
to  quash  the  attachment,  even  though 
the  motion  is  sustained,  puts  the  de- 
fendant in  court  for  all  purposes,  at 
least  at  the  succeeding  term  of  the 
court.  Sam  v.  Hockstadler,  76  Tex. 
162;  Grizzard  v.  Brown,  2  Tex.  Civ. 
App.  585.  See  Campbell  v.  Wilson,  6 
Tex.  379;  Barnett  v.  Rayburn  (Tex. 
App.,  1890),  16  S.  W.  Rep.  537. 

3.  Green  v.  Hill,  4  Tex.  465:  Raquet 
V.  Nixon,  Dall.  (Tex.)  386;  Fife  v. 
Bohlen,  22  Fed.  Rep.  878;  Pollard  v. 
Dwight,  4  Cranch  (U.  S.y  421;  Bryant 
V.  Hendre,  40  Mich.  543;  Palfner  v. 
Logan,  4  111.  56. 
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Waiving  Compliance  with  Statute. — Besides  waiving  process,  a  general 
appearance  in  a  suit  by  attachment  will  waive  the  objection  that 
the  statute  has  not  been  strictly  complied  with.* 

Validating  a  Void  Attachment. — But  where  a  judgment  by  default  i.s 
taken  where  there  has  been  a  failure  to  serve  or  publish  summons, 
and  the  defendant  has  had  no  opportunity  to  be  heard,  the  at- 
tachment is  not  revived  and  validated  by  the  appearance  of  the 
defendant  subsequently  in  the  action.  An  attachment  rendered 
void  by  failure  to  serve  or  publish  the  summons  within  the  term 
specified  is  not  made  good  by  an  appearance.* 


Entering  into  a  Bond. — Where  the  de- 
fendant, in  a  suit  by  attachment, 
enters  into  bond,  as  prescribed  by 
statute,  this  is  an  appearance  which 
waives  process.  Shields  v.  Barden,  6 
Ark.  459. 

Immaterial  What  Actuated  Appearance. 
— Where  the  defendant  appears  gen- 
erally, without  process,  the  court  ac- 
quires jurisdiction  of  his  person;  and 
the  fact  that  he  appeared  because  his 
right  to  the  attached  property  was 
imperiled  by  the  proceedings  does  not 
change  the  legal  effect  of  the  appear- 
ance. Olcott  V.  Maclean,  73  N.  Y. 
223.  See  Palmer  v.  Phoenix  Mut.  L. 
Ins.  Co  ,  10  N.  Y.  Wkly.  Dig.  179. 

New  York. — Where  within  thirty 
days  from  the  time  of  the  issuing  of 
an  attachment  the  defendant  makes 
a  general  appearance,  it  is  not  neces- 
sary to  serve  the  summons  upon  the 
defendant,  either  personally  or  by 
publication,  in  the  manner  required 
by  section  638  of  the  Code  of  Civil 
Procedure.  Pomeroy  v.  Ricketts,  27 
Hun  (N.  Y.)  242;  Catlin  v.  Ricketts,  91 
N.  Y.  668.  See  Blossom  v.  Estes,  84 
N.  Y.  615. 

And  if  a  publication  of  summons  is 
commenced,  it  may  be  suspended 
when  the  defendant  enters  a  general 
appearance.   Tuller  v.  Beck,  108  N.  Y. 

357- 

1.  Willets  V.  Ridgway.  9  Ind.  367. 

But  where  a  court  has  no  jurisdic- 
tion to  issue  ar  attachment,  the  vol- 
untary appearance  will  not  waive  the 
defect.  Rome  First  Nat.  Bank  v. 
Ragan  (Ga.,  1893),  18  S.  E.  Rep.  295. 

And  where  an  attachment  is  in- 
hibited by  law,  the  giving  of  a  bond 
to  dissolve  such  attachment,  illegally 
issued,  is  not  an  appearance.  Planters' 
Bank  v.  Berry,  91  Ga.  264. 

Kegularity. — It  is  too  late  to  ques- 
tion the  regularity  of  a  foreign  at- 
tachment after  appearing  and  plead- 


ing to  the  action.  Wing  v.  Bradner, 
162  Pa.  St.  72;  Memphis,  etc.,  R.  Co. 
V.  Wilcox,  48  Pa.  St.  161;  Blyler  v. 
Kline,  64  Pa.  St.  130;  Luckenbach  v. 
Anderson,  47  Pa.  St.  123;  Barry  v. 
Foyles,  i  Pet.  (U.  S.)  31T. 

Defects  in  the  A£3.davit. — A  general 
appearance  waives  defects  in  the  affi- 
davit. Blackwood  v.  Jones,  27  Wis. 
498. 

Notice. — Notice  of  the  levy  of  the 
attachment,  a  certain  number  of  days 
before  the  commencement  of  the  term, 
in  order  that  the  case  shall  stand  for 
trial  at  the  first  term,  is  waived  by  a 
general  appearance.  Rosenberg  v. 
Claflin  Co.,  95  Ala.  249. 

Time. — An  appearance  is  a  waiver 
of  an  objection  to  the  time  when  the 
writ  is  made  returnable.  Wheat  v. 
Bower,  42  111.  App.  600. 

Alabama. — In  an  action  commenced 
by  attachment,  if  the  fact  of  a  waiver 
of  exemptions  is  not  indorsed  on  the 
writ  (Code,  §  2571),  it  cannot  be  in- 
corporated in  a  judgment  by  default; 
but  if  the  fact  of  a  waiver  is  alleged 
in  the  complaint,  and  the  defendant 
appears  and  pleads  without  objection, 
and  then  suffers  judgment  by  nildicit, 
the  defect  is  waived.  Hutchison  v. 
Powell,  92  Ala.  619. 

Connecticut. — Where  an  attachment 
is  invalid  because  of  a  failure  to  leave 
a  properly  certified  and  indorsed  copy 
with  the  defendant,  as  well  as  with 
the  garnishee,  the  appearance  of  the 
defendant  and  pleading  to  the  nierits 
does  not  validate  the  attachment. 
McGuire  «».  Church,  49  Conn.  248.  But 
see  the  strong  dissenting  opinion. 

2.  Blossom  V.  Estes,  84  N.  Y.  615; 
Jones  V.  Byrd,  74  111.  115:  Noyes  v. 
Canada,  30  Fed.  Rep.  665.  Compare 
Kerr  v.  Mount,  28  N.  Y.  659;  Wafllle 
V.  Goble.  53  Barb.  (N.  Y.)  517;  Tad- 
diken  v.  Cantrell,  i  Hun  (N.  Y.)  710; 
Kelly  V.  Countryman,  15  Hun  (N.  Y.) 
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Garnishment. — The  service  of  a  garnishee  summons  is  the  com- 
mencement of  an  action  against  the  garnishee  ;  it  is  a  new  and 
another  action,  and  distinct  from  the  main  action.  An  appearance 
in  such  an  action  is  not  an  appearance  in  the  main  action.* 

Like  the  defendant  in  attachment,  the  garnishee  waives  defects 
in  the  garnishment  by  an  appearance.*  But  a  garnishee  may  make 
a  special  appearance  to  contest  the  jurisdiction  of  the  court. ^ 

XII.  Change  of  Venue. — A  defendant  by  making  the  proper 
appHcation  for  a  change  of  veime,  such  as  fiHng  an  affidavit,  en- 
ters a  general  appearance  in  the  action.*    An  objection  to  change 


97;  Taylor  v.  Troncoso,  76  N.  Y.  599; 
Moyarrietta  v.  Saenz,  80  N.  Y.  548; 
Gere  v.  Gundlach,  57  Barb.  (N.  Y.)i3; 
Simpson  v.  Burch,  4  Hun  (N.  Y.)  315. 

To  Set  Aside  Sale. — An  appearance 
to  set  aside  the  sale  of  attached  prop- 
erty does  not  constitute  an  appearance 
to  the  action.  Osborn  v.  Cloud,  21 
Iowa  238.  But  see  Helmer  v.  Rehm,  14 
Neb.  219,  where  it  was  held  that  an 
appearance  in  court,  and  filing  objec- 
tions to  the  confirmation  of  a  sale  of 
attached  property,  is  a  waiver  of  de- 
fects in  the  published  notice  to  the 
defendants. 

Moving  to  Set  Aside  Default. — It  has 
been  held  that  moving  to  set  aside  a 
judgment  by  default  in  an  attachment 
proceeding  waives  any  defect  in  the 
service  of  summons.  Gant  v.  Chicago, 
etc.,  R.  Co.,  79  Mo.  502;  Fitterling  v. 
Missouri  Pac.  R.  Co.,  79  Mo.  504,  20 
Am.  &  Eng.  R.  Cas.  454.  See  Boul- 
ware  v.  Chicago,  etc.,  R.  Co.,  79  Mo. 
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Bonding  Property. — The  absent  de- 
fendant, by  appearing  and  bonding  the 
property  attached,  waives  citation. 
Williams  v.  Gilkerson-Sloss  Commis- 
sion Co.,  45  La.  Ann.  1013. 

1.  State  V.  Cordes,  87  Wis.  374, 
where  it  was  held  that  an  appearance 
by  the  principal  defendant  in  the  gar- 
nishment proceedings, for  the  purpose 
of  claiming  that  the  money  owing  to 
him  by  the  garnishee  was  exempt,  was 
not  an  appearance  in  the  main  action. 
See  Garland  v.  McKittrick,  52  Wis. 
261. 

Waiving  Pleading  and  Process. — But 
the  appearance  of  a  garnishee  before 
a  court  and  acknowledging  his  indebt- 
edness to  the  defendant  will  authorize 
a  judgment  against  him,  without 
pleading  and  process.  Bigalow  v. 
Barre,  30  Mich.  i. 

Pleading  on  Behalf  of  Defendant. — 
While  a  garnishee  may  plead  in  behalf 
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of  the  defendant,  yet  such  pleading  is 
optional  with  him,  and  an  attorney 
cannot  appearand  plead  for  him  with- 
out his  consent.  Albert  v.  Albert  (Md., 
1894),  28  Atl.  Rep.  389.  See  Wilson  z/. 
Starr,  i  Har.  &  J.  (Md.)49i;  Chase  v. 
Manhardt,  i  Bland.  (Md.)  344;  Spear 
V.  Griffin,  23  Md.  418;  Risewick  v. 
Daves,  19  Md.  83. 

2.  Reynolds  v.  Collins,  78  Ala.  94; 
Phelps  V.  Reeder,  39  111.  172;  Whitney 
V.  Lehmer,  26  Ind.  504;  Howland  v. 
Jenel  (Minn.,  1893),  56  N.  W.  Rep. 
581;  Wisecarver  v.  Braden,  146  Pa. 
St.  42;  Lupton  V.  Moore,  loi  Pa.  St. 
318;  Commonwealth  Title  Ins.,  etc., 
Co.  V.  Brown,  11  Pa.  Co.  Ct.  Rep.  542. 

Iowa. — The  notice  required  by  Code, 
§  2975,  to  be  served  on  defendant  be- 
fore trial  of  issues  raised  by  the  gar- 
nishment, is  waived  by  appearance  of 
defendant.  Hamilton  Buggy  Co.  v. 
Iowa  Buggy  Co.  (Iowa,  1893),  55  N. 
W.  Rep.  496. 

3.  Where  a  garnishee  files  a  plea  to 
the  jurisdiction  of  the  court,  to  which 
a  demurrer  is  sustained,  and  the  gar- 
nishee stands  by  his  plea,  this  does 
not  constitute  a  full  appearance  on  the 
part  of  the  garnishee,  and  it  is  error 
to  render  a  final  judgment  against  him. 
In  such  a  case  the  judgment  should 
be  a  conditional  one,  as  upon  a  default, 
and  a  scire  facias  ordered  returnable 
to  the  next  term.  Toledo,  etc.,  R.  Co. 
V.  Reynolds,  72  111.  487. 

4.  Freeman  v.  Burks,  16  Neb.  328; 
Nesbit  V.  Long,  37  Ind.  300;  Baisley 
V.  Baisley,  113  Mo.  544. 

Waiving  Right  to  Be  Sued  in  a  Certain 
County. — After  appearing  and  moving 
for  and  obtaining  a  change  of  venue 
to  another  justice,  it  is  too  late  for  a 
defendant  to  object  to  the  jurisdiction 
on  the  ground  that  suit  was  com- 
menced against  him  in  another  county 
than  his  residence.  Post  v.  Brownell, 
36  Iowa  498. 
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of  venue  is  waived  by  a  subsequent  appearance  in,  and  failure  to 
object  to  the  jurisdiction  of,  the  court  to  which  the  action  was 
transferred.* 

To  What  Court  Objections  Should  Be  Made. — An  objection  for  the  want 
of  jurisdiction  which  is  personal  in  its  nature  should  be  made  to 
the  court  exercising  the  unwarranted  power;  otherwise  there  is  a 
submission  of  the  cause,  and  if  the  court  is  clothed  with  author- 
ity to  try  such  cases,  the  result  binds.  Where  there  is  a  change 
of  venue  all  objections  to  jurisdiction  should  be  made  in  the 
court  to  which  the  case  is  sent;  appearance  therein  waives  them.* 

Waiver. — A  party,  by  consenting  to  a  change  of  venue  and  ap- 
pearing to  the  action  m  the  court  to  which  it  is  removed,  waives 
his  right  to  complain  of  any  irregularity  in  the  manner  of  the 
change.' 

Justices  of  the  Peace. — Where  the  venue  is  changed  in  actions  be- 
fore justices  of  the  peace,  the  same  principle  obtains  as  in  courts 
of  record.  Appearing  before  another  justice  who  has  jurisdiction 
over  the  subject-matter  confers  personal  jurisdiction;'*  and  like- 
wise irregularities  in  the  change  are  waived.' 


When  Motion  to  Be  Made. — A  motion 
to  remove  an  action  to  another  county 
cannot  be  made  after  answer  filed,  al- 
though there  was  time  given  within 
which  to  file  answer  which  has  not  ex- 
pired. Granville  County  Board  of 
Education  v.  State  Board  of  Educa- 
tion, io6  N.  Car.  8i. 

1.  Vinsen  v.  Lockard,  7  Bush  (Ky.) 
458;  Baker  v.  Hopkins,  i  A.  K.  Marsh. 
(Ky.)  587;  Marshall  v.  Byram,  i  Bibb 
(Ky.)  341;    Jones  v.  Grugett,   i   Bibb 

(Ky.)447. 

2.  Moore  v.  Wabash  R.  Co.,  51  Mo. 
App.  504;  Aurora  F.  Ins.  Co.  v.  John- 
son, 46  Ind.  315;  Shirts  v.  Irons,  47 
Ind.  445;  Radcliff  v.  Noyes,  43  111. 
318;  Craig  V.  Smith,  10  Colo.  220. 

Costs. — Where  there  is  a  change  of 
venue  and  the  defendant  fails  to  ap- 
pear, the  plaintiff  is  entitled  to  costs. 
Louisville,  etc.,  R.  Co.  v.  Hagen,  87 
Ind.  31. 

3.  Clark  v.  State,  4  Ind.  268;  An- 
drews V.  Beck,  23  Tex.  455. 

Transmission  of  Papers. — Appearance 
is  a  waiver  of  any  mere  technical  infor- 
mality in  the  transmission  and  certifi- 
cation of  the  papers.  Burrell  v.  State, 
129  Ind.  291. 

Transcript. — Where  the  name  of  a 
case  has  been  changed  an  appearance 
and  submission  to  a  rule  to  answer  is 
a  waiver  of  any  objection  to  the  tran- 
script, touching  the  jurisdiction  of 
the  court  in  which  the  cause  is  pend- 
ing.    Smith    V.   Jeffries,   25    Ind.    376. 


See  Hamrick  v.  Danielle,  etc..  Gravel 
Road  Co.,  32  Ind.  747;  Hyatt  v. 
Hyatt,  33  Ind.  309. 

Certificate  of  Clerks. — An  appearance 
waives  all  irregularities  in  the  certifi- 
cate of  the  clerk,  changing  the  venue. 
Flagg  V.  Roberts,  67  111.  485. 

Notice. — A  notice  of  the  change  is 
waived  by  appearance.  Polly  v.  Sara- 
toga R.  Co.,  9  Barb.  (N.  Y.)  449. 

Person  Making  Affidavit. — If,  in  an 
action  to  recover  a  forfeiture,  the 
chairman  of  the  town  in  which  the 
forfeiture  was  incurred  was  not  the 
proper  person  to  make  the  affidavit 
for  a  change  of  venue,  the  objection 
was  waived  by  general  appearance 
and  trial  of  the  action  in  the  county  to 
which  it  was  sent.  State  v.  Wertzel, 
84  Wis.  344. 

Formal  Order.  —  An  appearance 
waives  a  formal  order  transferring 
the  action.  Hazard  v.  Wason,  152 
Mass.  268,  where  the  action  was  first 
changed  to  one  county  and  afterwards 
removed  back  to  the  original  county. 

4.  Agee  v.  Dement,  i  Humph. 
(Tenn.)  332;  Smith  v.  St.  Joseph 
County  Circuit  Judge,  46  Micli.  339. 
A  summons  issued  by  one  justice  of 
the  peace  cannot  be  made  returnable 
before  another.  Williams  v.  Bowling, 
III  N.  Car.  295.  But  if  the  defend- 
ant appears  before  the  latter  justice 
he  waives  the  objection.  Cherry  v. 
Lilly,  113  N.  Car.  26. 

5.  Insufficiency  of  Affidavit. — A  lack  of 
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XIII.  Appeals  and  Appellate  Proceedings— 1.  Taking  an  Ap- 
peal.— The  prosecution  of  an  appeal  by  a  defendant  not  sum- 
moned, and  who  did  not  appear,  is  an  appearance  to  the  action.^ 

Trial  De  Novo. — And  where  the  object  of  an  appeal  is  to  try  the 
case  anew  in  the  appellate  court  on  its  merits,  and  not  to  review 
errors,  the  taking  of  an  appeal  is  equivalent  to  an  appearance  and 
gives  the  appellate  court  jurisdiction  over  the  person,  whether 
the  service  of  the  process  before  the  inferior  court  was  sufificient 
for  that  purpose  or  not.^ 


jurisdiction  in  the  justice  to  whom  the 
cause  is  sent,  arising  from  the  insuf- 
ficiency of  theaffidavit  for  the  removal, 
is  waived.  Magmer  v.  Renk,  65  Wis. 
364.  See  Dykeman  v.  Budd,  3  Wis. 
640. 

Error  in  Setting  Aside  Judgment. — 
Where  before  the  change  of  venue  is 
made  the  justice  renders  judgment  by 
default  against  defendant,  and  then 
on  the  application  of  defendant  sets 
aside  the  judgment  and  grants  a 
change  of  venue,  any  error  in  so  set- 
ting aside  the  judgment  is  waived  by 
plaintiff  if  he  appears  and  consents  to 
a  trial  before  the  justice  to  whom  the 
cause  has  been  sent.  Dawson  v. 
Welsh,  25  Neb.  626. 

Time. — The  appearance  of  the  de- 
fendant cures  any  irregularity  as  to 
time.  McLemore  v.  Scales,  68  Miss.  47. 
But  this  case  was  not  strictly  one  of  a 
change  of  venue.  It  was  a  case  where 
the  statute  provided  that  several  jus- 
tices should  try  an  action  of  unlawful 
detainer  on  the  day  specified  in  the 
warrant. 

1.  Allen  V.  Brown,  4  Mete.  (Ky.) 
341;  Gill  V.  Johnson,  i  Mete.  (Ky.) 
649.  Compare  Standley  v.  Arnow,  13 
Fla.  361;  Brown  v.  Humphreys,  i  J. 
J.  Marsh.  (Ky.)  394;  Blunt  v.  Atlan- 
tic, etc.,  R.  Co.,  55  Mo.  157.  But  the 
appearance  of  a  party  merely  to  take 
an  appeal  does  not  cure  any  defect  in 
the  service  of  citation  on  him.  Marin 
V.  Thierry,  29  La.  Ann.  362. 

Writ  of  Error. — The  prosecution  of  a 
writ  of  error  is  an  appearance  which 
operates  to  cure  a  defective  service  or 
return.  Bustamente  v,  Bescher,  43 
Miss.  172. 

Taking  Bill  of  Exceptions. — The  taking 
of  a  bill  of  exceptions  is  an  appear- 
ance. Young  V.  Rankin,  4  How. 
(Miss.)  27. 

2.  Wisconsin. — Lowe  v.  Stringham, 
14  Wis.  222;  Barnum  v.  Fitzpatrick,  11 
Wis.  83;  Caughey  v.  Vance,  3  Chand. 
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(Wis.)  315;  Blackwood  v.  Jones,  27 
Wis.  498. 

Arkansas. — Hester  v.  Murphy,  i 
Ark.  55;  Ball  v.  Kuykendall,  2  Ark. 
195- 

Montana. — Gage  v.  Maryatt,  9  Mont. 
265. 

Texas. — Perry  v.  McKinzie,  4  Tex. 

154- 

New  York. — Malone  v.  Clark,  2  Hill 
(N.  Y.)658. 

Indiana. — Jones  v.  Martin,  5  Blackf. 
(Ind.)  278;  Thayer  v.  Dove,  8  Blackf. 
(Ind.)  567. 

Nebraska. — Pearson  v.  Kansas  Mfg. 
Co.,  14  Neb.  211;  Shawang  z/.  Love,  15 
Neb.  142;  Dean  v.  Kinman,  15  Neb. 
492. 

Missouri. — Ser  v.  Bobst,  8  Mo.  506; 
Matlock  V.  King,  23  Mo.  400. 

One  instituting  proceedings  for  the 
revision  of  the  action  of  an  inferior 
court  thereby  gives  to  the  court  exer- 
cising appellate  power  jurisdiction 
over  his  person.  Glass  v.  Smith,  66 
Tex.  548. 

Justices  of  the  Peace. — An  appeal  by 
a  defendant  from  a  judgment  of  a  jus- 
tice of  the  peace  cures  all  defects  of 
service  of  summons;  the  defendant 
thereby  dispenses  with  summons  be- 
fore the  justice.  Gant  v.  Chicago, 
etc..  R.  Co.,  79  Mo.  503;  Fitterling  v. 
Missouri  Pac.  R.  Co.,  79  Mo.  504;  Wit- 
ting V.  St.  Louis,  etc.,  R.  Co.,  28  Mo. 
App.  103;  Rice  V.  St.  Louis,  etc.,  R. 
Co.,  30  Mo.  App.  no;  Kansas  City, 
etc.,  R.  Co.  V.  Summers,  45  Ark.  295; 
Hopkins  v.  Harper,  46  Ark.  251. 
Drake  v.  Achison,  4  Greene  (Iowa) 
297;  Wyatt  V.  Freeman,  4  Colo.  14. 

Supervisors. — Appealing  from  the  ac- 
tion of  a  board  of  supervisors  waives 
a  defect  in  the  service  of  notice.  Libby 
V.  Mcintosh,  60  Iowa  329. 

Unauthorized  Appeal. — And  where  the 
appellate  court  has  jurisdiction  over 
the  subject-matter  it  has  power  to 
hear  the  case  if    the  parties  appear. 
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Jurisdiction  of  Appeal. — While  jurisdiction  must  be  obtained  by 
compliance  with  the  provisions  of  law  conferring  appellate  juris- 
diction, and  consent  does  not  confer  jurisdiction  upon  an  appel- 
late court  to  hear  an  appeal,*  yet  by  taking  an  appeal  from  an 
inferior  court,  in  a  case  where  the  inferior  court  had  no  jurisdic- 
tion, and  its  judgment  was,  therefore,  void,  to  an  appellate  court 
which  had  both  original  and  appellate  jurisdiction,  the  appellate 
court  is  given  power  to  try  the  case  as  one  originally  brought 
therein.* 

Special  Appeal.— While  an  appeal  which  secures  a  trial  de  novo  is  a 
full  appearance  in  the  action  and  renders  it  immaterial  whether 
the  court  below  had  jurisdiction  or  not,  yet  there  may  be  a  special 
appeal  based  on  errors  alone.  In  such  a  case,  as  to  all  questions 
decided  by  the  lower  court  and  not  passed  upon  by  the  appellate 


notwithstanding  the  appeal  was  un- 
authorized. Wrolson  v.  Anderson,  53 
Minn.  508;  Knies  v.  Green,  53  Minn. 
511.  See  Lee  v.  Parrett,  25  Minn.  128; 
Anderson  v.  Hanson,  28  Minn.  402; 
Danforth  v.  Thompson,  34  Iowa  243; 
Mackey  v.  Briggs,  16  Colo.  143. 

Massachusetts.  —  In  bastardy  cases 
the  proceedings  in  the  lower  court  are 
merely  to  compel  the  appearance  of 
the  defendant  in  the  Superior  Court, 
and  where,  in  that  court,  a  supple- 
mental complaint  is  filed,  it  is  too  late, 
after  an  appearance  has  been  filed,  to 
object  either  to  irregularities  in  the 
lower  court  or  to  the  jurisdiction  of 
such  court.  Prince  v.  Gundaway,  157 
Mass.  417. 

Missouri. — An  objection  that  the  ten 
days'  notice  required  by  Rev.  Stat., 
1881,  §  196,  of  presentation  in  the 
Probate  Court  of  demands  against  an 
estate  was  not  given  is  waived  by  ap- 
pearance in  the  Circuit  Court  after 
appeal  thereto  and  submission  to  its 
jurisdiction  by  a  trial  on  the  merits. 
Stephens  v.  Bernays,  119  Mo.  143. 

Pennsylvania. — By  entry  of  bail  for 
payment  of  debt,  interest,  and  costs, 
and  general  appearance  for  defendant 
in  the  court  of  Common  Pleas,  an  at- 
tachment issued  by  a  justice  of  the 
peace  under  the  foreign  attachment 
act  of  May  8,  1874  (P.  L. ,  123),  is  dis- 
solved and  the  goods  of  the  defend- 
ant released  from  its  grasp;  and  the 
appeal  and  unconditional  appearance 
operate  as  a  waiver  of  objection  to 
the  jurisdiction  by  reason  of  the  resi- 
dence of  the  defendant  within  the 
state.  Wrightz'.Millikin,i52Pa.St.507. 

1.  Avery  v.  Woodin,  44  Hun  (N.  Y.) 
266. 


2.  Smith  V.  Arapahoe  County  Dist. 
Ct.,  4  Colo.  235. 

In  case  of  an  appeal  from  a  judg- 
ment of  a  justice  of  the  peace,  which 
is  void  because  in  excess  of  his  juris- 
diction, if  issue  is  joined  in  the  appel- 
late court,  the  case  stands  in  the  ap- 
pellate court  as  though  issue  were 
joined  without  process.  Harrington 
V.  Heath,  15  Ohio  483;  Wood  v.  O'Fer- 
rall,  19  Ohio  St.  427.  See  Danforth 
V.  Thompson,  34  Iowa  243.  And  the 
filing  a  demurrer  to  the  petition  on 
appeal  has  the  effect  of  entering  the 
defendant's  appearance  as  in  an  origi- 
nal action.  O'Neal  v.  Blessing,  34 
Ohio  St.  33. 

Contra. — It  has  been  held  that  the 
appellate  court  will  not  acquire  juris- 
diction of  an  appeal,  even  though,  as 
an  original  proceeding,  the  action 
might  have  been  properly  commenced 
in  that  court.  McMeans  v.  Cameron, 
51  Iowa  691.  See  Kimble  v.  Riggin, 
2  Greene  (Iowa)  245. 

Ejectment. — The  rule  stated  in  the 
text  is  applicable  to  an  action  of  eject- 
ment. If  such  action  is  brought  be- 
fore an  inferior  court  which  has  no 
jurisdiction  of  it,  appealing  from  the 
judgment  of  such  court  to  an  appel- 
late court  having  original  jurisdiction 
over  actions  of  ejectments  will  confer 
jurisdiction  on  such  court  to  try  it  as 
one  originally  brought  therein.  Jen- 
kins 7/.  Jeffrey,  3  Wyoming  669.  While 
this  case  was  not  strictly  one  of  ap- 
peal, the  case  having  been  certified  to 
the  appellate  court  because  title  to 
land  was  brought  in  question,  the 
principle  that  applying  to  the  court 
for  relief  constitutes  an  appearance 
was  applied. 
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court,  the  special  appeal  is  not  an  appearance  which  waives  juris- 
dictional questions.*  Yet  it  has  been  held  that  an  appearance  in 
the  appellate  court  estops  a  party  to  deny  his  appearance  in  the 
court  below.* 

2.  What  Constitutes  Appearance — introductory. — An  appearance  in 
the  appellate  court  of  one  who  has  not  appealed  does  not  au- 
thorize any  relief  for  him,^ 

Motion  to  Dismiss  Appeal. — The  entry  of  a  special  appearance  for  the 
purpose  of  moving  to  dismiss  an  appeal  is  not  a  general  appear- 
ance.* 


1.  Salter  v.  Dunn,  i  Bush  (Ky.)3ii; 
Freer  v.  While,  91  Mich.  74. 

Appeal  from  Justice. — Where,  on  an 
appeal  from  a  justice's  court,  defend- 
ant appeared  in  the  appellate  court 
and  moved  to  set  aside  the  judgment 
of  the  justice,  such  an  appearance  and 
motion  would  not  cure  the  want  of 
service  of  summons  before  the  justice. 
Lutes  V.  Perkins,  6  Mo.  57. 

When  Held  to  have  Appeared. — One 
who  has  been  constructively  sum- 
moned and  appears  for  the  first  time 
by  appealing  from  the  judgment  ren- 
dered against  him  will  only  be  held 
to  have  appeared  in  the  court  below 
on  the  day  the  mandate  is  entered,  as 
if  the  citation  had  been  entered  on 
that  day;  and  no  judgment  can  be 
rendered  against  him  at  that  term. 
Beazley  v.  Maret,  i  Bush  (Ky.)  466. 

Care  in  Making  Appeal  Special. — If 
the  defendant  wants  to  take  advantage 
of  an  irregularity  in  process  he  must 
be  careful  not  to  take  a  general  ap- 
peal, such  as  gives  a  trial  de  novo; 
generally  the  process  to  make  the  ap- 
peal special  from  a  justice's  court  is  a 
writ  of  certiorari,  based  exclusively 
on  errors.  Wood  v.  Randall,  5  Hill 
(N.  Y.)  264;  Lowe  V.  Stringham,  14 
Wis. 222.  See  Dunn  I/.  Haines,  17  Neb. 
560,  where  it  was  held  that  error  and 
not  appeal  was  proper.  By  appealing 
defendant  entered  a  general  appear- 
ance. 

2.  Cleveland,  etc.,  R.  Co.  v.  Mara, 
26  Ohio  St.  185.  See  Cleveland,  etc., 
R.  Co.  V.  Wick,  35  Ohio  St.  247. 

An  appeal  from  a  justice  of  the 
peace  is  a  complete  waiver  of  any  de- 
fects in  the  service  of  the  process. 
And  the  appeal  is  a  waiver  of  such 
defects  though  the  defendant  appeared 
before  the  justice  for  the  sole  pur- 
pose of  moving  to  set  aside  the  default 
for  defects  in  the  service  of  process. 
Gibbs  V.  Missouri  Pac.  R.  Co.,  11  Mo. 


App.    459.      Compare   Briggs  v.   Hum- 
phrey, I  Allen  (Mass.)  371. 

3.  Tegart  v.  McCaleb,  10  La.  Ann. 
288.' 

Does  Not  Affect  Him.  —  An  appeal 
taken  and  prosecuted  in  the  name  of 
a  defendant,  who  was  constructively 
summoned,  without  his  knowledge  or 
consent,  and  dismissed  for  want  of  a 
bond,  should  not  be  regarded  as  an 
appearance  by  him,  or  as  operating  to 
affect  his  right  to  proceed  in  the  court 
below  to  vacate  the  judgment.  Parks 
V.  Cooke,  3  Bush  (Ky.)  168. 

But  see  In  re  Miller's  Estate,  23 
Pittsb.  Leg.  J.  N.  S.  200,  where  it  is 
held  that  a  legatee  who  appears  and 
testifies  before  the  Orphans'  Court,  on 
appeal  by  another  legatee,  has  notice 
and  is  bound  by  the  judgment,  though 
not  cited,  nor  made  a  party  to  the 
record. 

4.  Callahan  v.  Jennings,  16  Colo. 
471;  Law  V.  Nelson,  14  Colo.  409;  Sey- 
mour V.  Judd,  2  N.  Y.  464. 

Different  Grounds. — Even  though  dif- 
ferent grounds  of  dismissal  are  urged, 
it  is  not  a  general  appearance.  Cal- 
lahan V.  Jennings,  16  Colo.  471. 

Filing  Praecipes  for  Subpoenas.  —  Al- 
though the  motion  for  a  dismissal  of 
the  appeal  has  been  made  after  praec- 
ipes for  subpoenas  have  been  filed, 
still  the  filing  of  the  praecipes  does  not 
constitute  a  voluntary  appearance  to 
the  merits  in  the  appellate  court.  Beck- 
with  V.  Kansas  City,  etc.,  R.  Co.,  28 
Kan.  484. 

Appearance  in  Lower  Court. — Appear- 
ance of  appellees  in  lower  court  to 
urge  dismissal  of  appeal  before  the  re- 
turn day  thereof  does  not  operate  as  a 
waiver  of  citation.  Schmitt  v.  Dronet, 
42  La.  Ann.  716. 

Joinder  in  Error. — But  where  there 
is  a  joinder  in  error  before  the  motion 
to  dismiss  the  appeal  is  filed,  this  is 
such  a  general  appearance  in  the  ap- 
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Argument. — Arguing  the  case,  or  submitting  points  on  the  merits 
constitutes  a  full  appearance  before  the  appellate  tribunal.* 

Noticing  the  Appeal. — Noticing  the  appeal  for  argument  or  hearing 
is  a  positive  act  of  submission  to  the  court  which  amounts  to  a 
general  appearance.* 

Entering  Attorney's  Name  on  Docket. — The  mere  entry  in  the  case  of 
an  attorney's  name  for  the  defendant  on  the  issue  docket  is  not 
an  appearance  in  the  appellate  court.* 

Obtaining  Time.— Obtaining  time  for  a  hearing  of  the  appeal  is  a 
general  appearance.* 

Acquiescence. — Any  acquiescence  in  the  proceedings  of  a  suit  in 
the  appellate  court  will  be  regarded  as  a  general  appearance.* 


pellate  court  as  waives  all  irregularity 
in  the  mode  by  which  the  case  is 
brought  up.  Romaine  v.  Muscatine 
County,  Morr.  (Iowa)  470.  But  this  case 
was  not  an  appeal.  It  was  one  where 
a  writ  of  error  was  used,  and  the  mo- 
tion to  strike  the  case  from  the  docket 
was  grounded  upon  the  fact  that  it 
had  not  been  brought  up  by  the 
method  directed  by  law.  The  report 
does  not  state,  but  counsel  probably 
insisted,  that  an  appeal,  instead  of 
error,  was  the  proper  remedy. 

Estoppel. — Where  a  party  appears 
and  resists  a  motion  to  dismiss  his  ap- 
peal he  is  estopped  from  saying  that 
he  has  no  appeal.  Corinne  Mill  Canal, 
etc.,  Co.  V.  Johnson,  7  Utah  327. 

1.  Pickersgill  v.  Read,  7  Hun  (N. 
Y.)  636;  Matthews  v.  Marin  County 
Ct.,  70  Cal.  527. 

Coupled  with  Protest.  — Submitting 
points  on  the  merits,  although  includ- 
ing a  protest  against  the  exercise  of 
jurisdiction  of  the  court,  waives  the 
right  to  object  to  the  notice  of  appeal 
not  having  been  sent  in  time.  Pickers- 
gill  V.  Read,  7  Hun  (N.  Y.)  636. 

Not  to  Extraneous  Matters. — But  an 
argument  of  one  matter  is  not  an  ap- 
pearance in  other  matters  with  which 
it  has  no  C(»nnection.  Pistor  v.  Hat- 
field, 46  N.  Y.  249,  where  it  was  held 
that  the  plaintiff's  appearance  and  ar- 
gument of  the  appeal  from  an  order 
sustaining  a  demurrer  was  no  waiver 
of  appeal  from  the  order  setting  aside 
inquest  and  judgment. 

2.  Pearson  v.  Lovejoy,  53  Barb.  (N. 
Y.)  407;    Durfee  v.   McClurg,  5  Mich. 

531- 

Filing  Trial  Notice.— Where  the  ap- 
pellee, in  an  appeal  taken  frorft  the 
judgment  of  a  justice  of  the  peace, 
files  a  trial  notice  with  the  clerk,  un- 

6 


der  the  rules  of  the  court,  this,  inde- 
pendent of  statutory  provision,  is  a 
full  appearance  and  submission  to  the 
court,  and  will  obviate  the  necessity 
of  service  on  the  appellee.  Hohmann 
V.  Eiterman,  83  111.  92. 

3.  Cassaday  v.  Reid,  4  Blackf.  (Ind.) 
178,  where  it  was  held  that  the  appel- 
lant could  dismiss  his  appeal  before 
the  defendant  has  appeared  and  thus 
escape  the  payment  of  a  docket  fee, 
and  that  this  was  not  prevented  by  the 
attorney  for  appellee  entering  his 
name  on  the  docket. 

The  entering  by  an  attorney  of  his 
name  as  attorney  for  appellee,  and  in- 
quiries by  him  after  the  case,  is  not 
such  an  appearance  by  the  appellee  as 
to  waive  the  necessity  of  notice  of  ap- 
peal.     Halford  v.  Coe,  4  Kan.  486. 

4.  Guilderland  Overseers  v.  Knox 
Overseers,  5  Cow.  (N.  Y.)  364. 

An  application  to  the  court  for  an 
extension  of  time  in  which  to  prepare 
and  serve  a  bill  of  exceptions  is  a 
general  appearance.  Ellis  v.  Ellis,  13 
Neb.  91.  See  Warren  f.  Dick,  17  Neb. 
241. 

5.  Morrow  v.  Carpenter,  i  Greene 
(Iowa)  469. 

Leave  to  Withdraw  Transcript. — An 
application  to  the  appellate  court  for 
an  order  granting  leave  to  withdraw 
the  transcript  with  a  view  to  testing 
its  correctness  is  an  appearance  in  that 
court.  Williams  v.  La  Penotiere,  26 
Fla.  333. 

Demurrer. — A  demurrer  to  a  petition 
praying  the  court  to  correct  the  note 
of  testimony  in  a  cause  pending  on  ap- 
peal is  a  sufficient  appearance  to  dis- 
pense with  notice.  Ex  p.  Henderson, 
84  Ala.  36. 

Agreeing  to  a  Statement  of  Facts. — 
Agreeing  to  a  statement  of  facts  after 
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3.  Effect  of  a  General  Appearance— Waiver  of  Process  and  Notice.— 
Where  the  object  of  a  notice  of  appeal  is  accompHshed  by  a 
general  appearance,  it  is  immaterial  whether  the  notice  is  given  or 
not ;  in  such  a  case  no  notice  whatever  is  necessary  to  be  shown.* 
And  the  appearance  of  the  defendant  in  error  waives  all  irreg- 
ularity of  the  return  of  the  writ  of  error;  likewise  the  citation 
itself  is  waived  by  an  appearance.* 

Time. — Besides  waiving  process,  notice,  and  citation,  a  general 
appearance  in  the  appellate  court  will  waive  the  defect  that  cer- 
tain proceedings,  necessary  to  the  appeal,  were  not  done  in  time.* 


judgment,  and  after  notice  of  appeal, 
is  not  an  appearance.  De  Witt  v. 
Monroe,  20  Tex.  289. 

Withdrawal  of  Notice. — A  general 
notice  of  retainer  served  by  an  attorney 
in  ignorance  that  no  appeal  undertak- 
ing has  been  filed,  should,  when 
coupled  with  a  motion  to  dismiss  the 
appeal,  be  allowed  to  be  withdrawn. 
Schaffer  v.  Jones  (Buffalo  Super.  Ct.), 
20  N.  Y.  Supp.  531. 

Giving  Notice  of  Appeal.  —  Giving 
notice  of  appeal  to  the  appellate  court 
does  not  operate  as  an  appearance  of 
the  party  to  amotion  in^which  notice 
was  necessary.  De  Witt  v.  Monroe, 
20  Tex.  289;  McKinney  v.  Jones,  7 
Tex.  599.  Compare  Jones  v.  Merrill, 
73  Iowa  235;  Weaver  v.  Stone,  2 
Grant's  Cas.  (Pa.)422;  Green  v.  Elbert, 
137  U.  S.  622;  Symmes  v.  Major,  21 
Ind.  444;  Holcomb  v.  McDonald,  12 
Ind.  566;  Hall  v.  Reynolds,  14  Ind. 
472. 

1.  California. — McLeran  v.  Shartzer, 
5  Cal.  70;  Shay  v.  San  Francisco  Ct., 
57  Cal.  541;  Reynolds  v.  Harris,  14 
Cal.  677;  Hayes  v.  Shattuck,  21  Cal. 
53;  Mahoney  v.  Middleton,  41  Cal.  41; 
Matthews  v.  Marin  County  Ct.,  70 
Cal.  527. 

Missouri. — Deatley  7/.  Potter,  29  Mo. 
App.  222;  Fisher  v.  Anderson,  loi 
Mo.  459;  Dooley  v.  Missouri  Pac.  R. 
Co.,  83  Mo.  103;  Priest  v,  Missouri 
Pac.  R.  Co.,  85  Mo,  521. 

Iowa.  —  McCormick  v.  Bishop,  3 
Greene  (Iowa)  99. 

Indiana. — Beck    v.    State,    72    Ind. 

251. 

South  Dakota. — Holden  v.  Haserodt, 
2  S.  Dak.  220. 

Failure  to  Serve  Notice  on  Clerk. — But 
a  failure  to  serve  notice  of  an  appeal 
upon  the  clerk  of  the  trial  court 
within  the  time  required  by  the  statute 
is  not  waived  by  the  appearance  of 
the   appellee  in    the    appellate    court. 


Brier    v.    Chicago,    etc.,    R.    Co.,    66 
Iowa  602. 

What  is  an  Appearance  on  Appeal. — 
Accepting  service  of  notice  to  take  dep- 
ositions by  appellant  after  the  appeal, 
and  appearing  at  the  taking  of  the 
depositions,  is  such  a  general  appear- 
ance by  the  appellee  as  waives  the 
failure  to  give  the  notice  of  appeal. 
Likewise  the  notice  is  waived  by  the 
appellee  when  he  has  witnesses  sub- 
poenaed to  attend  the  trial  in  the  ap- 
pellate court.  Bates  v.  Scott,  26  Mo. 
App.  428. 

2.  Wood  V.  Lide,  4  Cranch.  (U.  S.) 
iSo;  Chambers  v.  Hodges,  3  Tex.  517; 
Oppenheimer  v.  Guckenheimer  (Fla., 
1894),  15  So.  Rep.  670.  Compare  ]a.z\i- 
sonville,  etc.,  R.  Co.  v.  Woodmouth, 
26  Fla.  368. 

Petition. — The  petition  for  a  writ  of 
error  is  waived  by  the  appearance  of 
the  defendant  in  error.  Seybold  v. 
Boyd,  14  Tex.  460. 

Federal  Practice. — A  service  of  cita- 
tion of  a  writ  of  error  to  a  court  of  a 
state,  made  upon  the  defendant  in 
error  in  another  state  by  the  marshal 
of  the  latter  state,  is  an  irregularity 
which  can  only  be  taken  advantage  of 
by  motion  to  dismiss  made  promptly, 
on  an  appearance  limited  to  that 
special  purpose.  Renaud  v.  Abbott. 
116  U.  S.  277. 

Tennessee. — Notice  of  itrit  of  error 
is  waived  by  appearance  and  moving 
to  dismiss  for  want  of  notice.  McBee 
V.  McBee,  i  Heisk.  (Tenn.)  558. 

3.  Settlement  of  a  Statement  of  Facts. 
— Where  notice  of  the  settlement  of  a 
statement  of  facts  was  given  for  a  day 
beyond  the  statutory  limit,  and  within 
such  period  the  time  for  settling  the 
statement  was  extended  by  the  court 
to  a  later  day,  although  such  notice 
and  extension  are  illegal,  an  appear- 
ance at  such  settlement,  and  a  subse- 
quent   appearance     in    the    appellate 
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But  the  failure  to  take  certain  subsidiary  steps,  or  to  perfect 
transcripts,  etc.,  within  the  statutory  time  must  not  be  confounded 
with  a  failure  to  commence  the  proceeding  in  error  within  the  time 
prescribed  by  statute  after  the  rendition  of  the  judgment  com- 
plained of.  Parties  to  a  proceeding  in  error  cannot,  by  private 
agreement  or  consent,  nor  by  a  voluntary  appearance  (in  the  ab- 
sence of  facts  which  should  estop  them  to  deny  the  jurisdiction  of 
the  court)  confer  upon  the  appellate  court  power  to  hear  and  de- 
termine an  appeal  proceeding  after  the  expiration  of  the  time 
limited  therefor.* 

Irregularities. — All  mere  clerical  misprisions  and  immaterial 
irregularities  are  waived  by  a  general  appearance  in  the  appellate 
court.* 

4.  Case  Remanded. — Where  a  judgment  is  reversed  in  the  appel- 
late court  for  want  of  process,  and  the  cause  is  remanded  for  new 
proceedings,  the  appearance  of  the  defendant  in  the  appellate 
court  dispenses  with  any  further  process  in  the  court  below.' 


court,  waives  all  defects.  Boyer  v. 
Boyer,  4  Wash.  80.  See  Snyder  v. 
Kelso,  3  Wash.  181;  Cadwell,  etc., 
Mortg.  L.  Co.  V  North  Yakima  First 
Nat.  Bank,  3  Wash.  188. 

Filing  Appeal  Bond. — A  motion  to 
dismiss  the  appeal  because  theappeal 
bond  was  not  filed  in  time  comes  too 
late  after  appearance.  Price  v.  Pitts- 
burgh, etc.,  R.  Co.,  40  111.  44. 

But  a  party  may  make  a  special 
appearance  to  move  to  dismiss  for  a 
failure  to  file  the  appeal  bond  in  tinie. 
Lucas  V.  Beebe,  88  111.  367. 

Filing  Transcript. — A  general  appear- 
ance waives  the  defect  that  the  tran- 
script was  not  filed  in  time.  Steven  v. 
Nebraska,  etc.,  Ins.  Co.,  29  Neb.  187. 

Federal  Practice. — The  citation  in  the 
U.  S.  Circuit  Court  of  Appeals  must 
be  made  returnable  not  exceeding  36 
days  from  the  day  of  signing;  but  a 
defect  in  such  particular  is  cured  by 
the  entry  of  a  regular  appearance. 
Freeman  v.  Clay,  48  Fed.  Rep.  849. 

1.  King  V.  Penn,  43  Ohio  St.  57. 
The  waiver  of  process  and  entry  of 
appearance  upon  a  petition  in  error 
prior  to  the  filing  of  the  same,  by  at- 
torneys of  record  of  the  defendant  in 
error,  takes  effect  as  of  the  filing  of 
the  petition;  and  where,  after  such  in- 
dorsement of  appearance  is  made  and 
before  the  petition  is  filed,  the  defend- 
ant in  error  dies,  the  waiver  and  entry 
of  appearance  is  of  no  legal  effect. 
McGuire  v.  Ranney,  49  Ohio  St.  372. 

2.  Collins  V.  Lowry,  2  Wash.  (Va.) 
75;  Pearce  v.  Swan,  2  111.  267. 
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Omitting  to  State  Beasons. — Where  on 
a  petition  of  appeal  the  appellant 
omitted  to  state  the  reasons  in  the  ap- 
peal, and  the  respondent  answered 
the  petition,  it  was  held  that  he  was 
too  late,  afterwards,  to  object  to  any 
defects  in  the  petition  in  matters  of 
form.  Rogers  v.  Cruger,  3  Johns. 
(N.  Y.)  564. 

No  Transcript  Filed. — A  general  ap- 
pearance in  the  appellate  court  will 
waive  a  failure  to  file  transcript. 
Cromwell  v.  Baty,  43  Ind.  358.  Com- 
pare Caylor  v.  Luzadder  (Ind.,  1894), 
36  N.  E.  Rep.  909;  Nelson  v.  Rock- 
well, 14  111.  375. 

3.  Wharton  v.  Clay,  4  Bibb  (Ky.> 
167;  Hockaday  v.  Com.,  4  T.  B.  Mon. 
(Ky.)  13;  Maude  v.  Rodes,  4  Dana 
(Ky.)  147;  Grace  z/. Taylor,  i  Bibb(Ky.)^ 
430;  Graves  v.  Hughes,  4  Bibb  (Ky.) 
84;  Bradford  v.  Gillespie,  8  Dana 
(Ky.)68. 

Eevivor. — If  a  cause  is  reversed  for 
a  failure  to  serve  a  copy  of  the  order 
of  revivor  upon  the  administrator  of  a 
deceased  defendant,  upon  the  return 
of  the  case,  the  administrator  having 
appeared  in  the  appellate  court,  it 
win  be  unnecessary  for  a  copy  of  the 
order  reviving  the  suit  to  be  served 
upon  the  administrator.  Bently  v. 
Gregory.  7  T.  B.  Mon.  (Ky.)  369. 

Attachment. — Where  a  judgment  in  a 
suit  brought  by  attachment  is  re- 
versed for  an  insufficient  writ  or  in- 
sufficient service,  taking  an  appeal, 
or  suing  out  a  writ  of  error  to  an  ap- 
pellate court  is  an  appearance,  and  oa 
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Before  Boards,  Councils,  etc.     APPEARANCES. 


Special  Appearance. 


XIV.  Appeabance  befoke  Boabds,  Councils,  Commissioners,  etc. 
— The  principle  that  one  whose  rights  are  to  be  affected  by  a 
proceeding  must  have  notice  and  an  opportunity  to  be  heard,  but 
that  the  notice  is  waived  by  voluntary  appearance,  is  equally 
applicable  to  the  proceedings  before  inferior  bodies,  such  as 
boards,  councils,  commissioners,  etc.  The  appearance  of  the 
party  before  these  bodies  waives  notice.* 

XV.  Special  Appearance — 1.  Defined. — A  special  appearance  is 
one  made  for  the  purpose  of  urging  jurisdictional  objections.* 


return  of  the  case  the  party  must  ap- 
pear as  if  he  had  been  served  with  a 
summons.  Reeder  v.  Murray.  3  Ark. 
450. 

1.  Councils. — In  a  proceeding  before 
a  city  council  to  assess  land  to  con- 
struct a  sewer,  if  a  corporation, 
whose  land  is  assessed,  appears  be- 
fore the  council  and  files  a  remon- 
strance, this  is  a  waiver  of  the  defe»t 
in  a  notice  that  it  was  not  therein 
<lesignated  by  its  proper  corporate 
name.  Lake  Erie,  etc.,  R.  Co.  v. 
Bowker  (Ind.  App.,  1894),  36  N.  E. 
Rep.  864. 

The  fact  that  proper  notice  was  not 
given  of  a  meeting  of  the  board  of  re- 
view of  a  village  does  not  affect  its 
jurisdiction  to  hear  and  decide  cases 
in  which  the  parties  interested  are 
present  and  are  fully  heard.  State  v. 
Gaylord,  73  Wis.  306. 

But  the  fact  that  a  property  owner, 
whose  land  had  been  assessed  for  the 
widening  of  a  street,  appeared  before 
the  city  council  and  filed  objections  to 
the  improvement,  and  afterwards  pro- 
tested against  the  report  of  the  com- 
missioners, does  not  operate  as  a 
waiver  of  his  right  to  object  to  want 
of  jurisdiction  in  the  council  over  the 
subject-matter  of  the  improvement. 
Dehail  v.  Morford,  95  Cal.  457. 

Commissioners. — An  appearance  be- 
fore a  board  of  commissioners  or  coun- 
ty supervisors  in  a  matter  over  which 
they  have  jurisdiction  waives  notice. 
Orton  V.  Tilden,  no  Ind.  131;  Daggy 
V.  Coats,  19  Ind.  259;  Milhollin  v. 
Thomas,  7  Ind.  165;  People  v.  Haugh- 
ton,  41  Hun  (N.  Y.)  558;  Kimball 
7/.  Alameda  County,  46 Cal.  19;  Spring 
Valley  Water  Works  v.  Schottler,  62 
Cal.  69. 

In  proceedings  before  the  police 
commissioners  of  New  York  city  to 
inquire  into  the  conduct  of  an  officer, 
the  officer  by  a  general  appearance 
waives  the  objection  that  the  charges 
were  not  sworn  to,  as  required  by  the 


rules  of  the  department.  People  v. 
French  (Supreme  Ct.)  i  N.  Y.  Supp. 
638. 

But  an  appearance  before  commis- 
sioners does  not  waive  a  jurisdictional 
defect.  Thus  where  a  board  makes 
an  order  increasing  an  assessment 
without  a  complaint  having  been  filed, 
as  required  by  law,  and  the  party  as- 
sessed appears  and  moves  to  set  aside 
the  order,  such  appearance  does  not 
confer  jurisdiction  by  relation,  and  a 
refusal  to  set  aside  the  order  does  not 
make  it  valid.  People  v.  Goldtree, 
44  Cal.  323. 

And  an  appearance  does  not  waive 
the  right  to  question  the  legality  of 
the  appointment  of  a  commissioner. 
Lewis  V.  St.  Paul  R.  Co.  (S.  Dak., 
1894),  58  N.  W.  Rep.  580. 

Assessors. — Proceedings  for  the  as- 
sessment of  property  are  of  a  judicial 
character,  and  assessors  in  making  an 
assessment  act  judicially.  Where, 
therefore,  a  party  who  deems  himself 
aggrieved  by  their  proposed  action 
appears  before  assessors,  submits 
proof  in  support  of  his  claims,  asks  to 
have  his  assessment  reduced,  and  ob- 
tains a  reduction,  without  making 
other  objection,  he  is  precluded  from 
subsequently  claiming  that  the  as- 
sessors had  no  jurisdiction  to  tax  him 
at  all.  Matter  of  McLean,  138  N.  Y. 
158. 

Drainage  Proceedings. — Objections  to 
defective  notices  in  proceedings  un- 
der a  drainage  act  will  be  waived  by  a 
subsequent  appearance.  Gilkerson  v. 
Scott,  76  111.  510.  But  it  has  been 
held  that  it  must  appear  in  some 
manner,  either  in  the  body  of  the 
complaint;  or  in  the  copy  of  the  as- 
sessment filed  as  an  exhibit,  that 
there  was  some  notice.  Pickering  v. 
State,  106  Ind.  228,  limiting  Albertson 
V.  State,  95  Ind.  370. 

2.  Clark  v.  Blackwell,  4  Greene 
(Iowa)  441. 

English     Practice. — The     defendant 
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Jurisdiction  over  Subject-matter. — But  an  objection  to  jurisdiction  over 
the  person,  to  be  availing,  must  not  be  raised  in  connection  with 
denial  of  jurisdiction  over  the  subject-matter.  An  appearance  to 
deny  the  jurisdiction  of  the  court  over  the  subject-matter  is, 
according  to  the  weight  of  authority,  a  general  appearance.* 

2.  When  it  may  be  Made. — It  is  a  familiar  rule,  that  a  general 
appearance  waives  any  defect  in  the  process  and  confers  jurisdic- 
tion of  the  person.  To  avoid  the  effect  of  this  rule  it  is  the  com- 
mon practice,  when  it  is  desired  to  take  advantage  of  any  defects 
in  process  and  to  deny  jurisdiction  over  the  person,  to  appear 
specially  for  that  purpose  only.  A  special  appearance  is  only 
proper  when  a  party  seeks  to  deny  the  jurisdiction  of  the  court 
over  his  person.* 

may  specially  appear  to  object  to  the 
jurisdiction  of  his  person;  such  an 
appearance  is  called  in  England  "an 
appearance  under  protest."  Dixon  v. 
Wells,  25  Q.  B.  Div.  250. 

Pennsylvania. — A  special  appearance 
is  called  an  appearance  de  bene  esse  in 
Pennsylvania.  Bohlen  v.  Stockdale, 
27  Pittsb.  L.  J.  199;  Ehrgood  v.  Orient 
Ins.  Co.,  II  Pa.  Co.  Ct.  Rep.  665,  i  Pa. 
Dist.  Rep.  117. 

1.  Fitzgerald  !».  Fitzgerald,  137  U.  S. 
98.  The  appearance  of  defendant  in 
court  for  the  sole  purpose  of  objecting, 
by  motion,  to  the  jurisdiction  of  the 
court  over  his  person,  is  not  an  ap- 
pearance in  the  action;  but  where 
such  motion  also  asks  to  have  the 
cause  dismissed,  on  the  ground  that 
the  court  has  no  jurisdiction  over  the 
subject-matter  of  the  action,  wrhich 
motion  is  not  well  founded,  it  is  a 
voluntary  appearance  which  is  equiv- 
alent to  service  of  summons.  Elliott 
V.  Lawhead,  43  Ohio  St.  172.  And 
see  Handy  v.  Insurance  Co.,  37  Ohio 
St.  366,  where  it  was  held  that  the 
motion  attacked  the  jurisdiction  of 
the  court  over  the  subject-matter  and 
constituted  a  voluntary  appearance 
waiving  defects  in  the  service  of  sum- 
mons. 

Contra. — There  are  cases  which  hold 
that  a  defendant  may  appear  specially 
to  object  to  the  jurisdiction  of  the 
court,  either  over  his  person  or  the 
subject-matter  of  the  suit.  Porter  v. 
Chicago,  etc.,  R.  Co.,  i  Neb.  14; 
Coropsey  v.  Wiggenhorn,  3  Neb.  116. 
See  Crowell  v.  Galloway,  3  Neb.  215. 
All  allegations  in  a  plea  in  abatement, 
showing  that  the  cause  of  action  and 
subject-matter  did  not  arise  within 
the    jurisdiction    of    the    court,    such 


to  the  jurisdiction  of  the  court,  and  to- 
quash  the  return  of  service,  do  not 
amount  to  an  appearance  of  the  de- 
fendant. U.  S.  V.  American  Bell  Tele- 
phone Co.,  29  Fed.  Rep.  17. 

2.   Lowe  V.  Stringham,  14  Wis.  222- 

When  a  nonresident  does  not  intend 
to  submit  himself  to  the  jurisdiction 
of  the  court,  he  may  either  appeal 
specially  for  the  purpose  of  raising 
the  question  of  jurisdiction  by  mo- 
tion, or  he  may  allow  the  plaintiff  to 
take  judgment  by  default;  the  ques- 
tion of  jurisdiction  will  be  available 
if  he  has  not  waived  it  by  his  own 
act.     Reed  v.  Chilson,  142  N.  Y.  152. 

Illegal  and  Void  Process. — A  special 
appearance  may  be  made  for  the  pur- 
pose of  showing  that  there  is  no  juris- 
diction of  defendant's  person  because 
the  process  is  void  and  illegal.  Hark- 
ness  V.  Hyde,  98  U.  S.  496;  Raquet  v. 
Nixon,  Dall.  (Tex.)  386;  DeWitt  v. 
Monroe,  20  Tex.  289;  Hagood  v.  Dial, 
43  Tex.  625;  Robinson  v.  Schmidt,  48 
Tex.  19;  Malcom  v.  Rogers,  i  Cow. 
(N.  Y.)  i;  Kinkade  v.  Myers,  17 
Oregon  470. 

Lack  of  Process.  —  So  a  defendant 
may  specially  appear  to  show  a  total 
want  of  process. 

Ohio. — Smith  v.  Hooner,  39  Ohio  St. 
249. 

Wisconsin. — Allen  v.  Lee,  6  Wis. 
478;  Sanderson  v.  Ohio  Cent.  R.,  etc., 
Co.,  61  Wis.  609. 

Missouri. — Lutes  v.  Perkins,  6  Mo. 
57;  Fare  v.  Gunter,  82  Mo.  522;  Pome- 
roy  V.  Betts,  31  Mo.  419;  Schell  v. 
Leland,  45  Mo.  289;  Huff  v.  Shepard, 
58  Mo.  242;  Rippstein  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  57  Mo.  86;  Smith  v. 
Rollins.  25  Mo.  408. 

Michigan. — Wright    v.    Russell,    ig 


plea  being  presented  solely  to  object     Mich.  346;  Michels  v.  Stork,  44  Mich.. 
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3.  States  where  Special  Appearance  is  Inhibited — Texas. — In  Texas 
there  is  no  such  thing  as  a  special  appearance  ;  any  application  to 


2;  McLean  v.  Isbell,  44  Mich.  129. 
Brown  v.  Thompson,  29  Mich.  72; 
Schwab  V.  Mabley,  47  Mich.  512;  Lowe 
V.  Leech,  44  Mich.  163;  McCaslin  v. 
Camp,  26  Mich.  390. 

Kansas. — Green  v.  Green,  42  Kan. 
654;  Branner  v.  Chapman,  11  Kan. 
118;  Bentz  V.  Eubanks,  32  Kan.  321; 
Shaw  V.  Rowland,  32  Kan.  154;  Sin- 
cock  V.  Emporia  First  Nat.  Bank,  14 
Kan.  529. 

/ijwa.— Hynde  v.  Fay,  70  Iowa  433; 
Hodges  V.  Brett,  4  Greene  (Iowa)  345; 
Milbourn  v.  Fouts,  4  Greene  (Iowa) 
346;  Ulmer  v.  Hiatt,  4  Greene  (Iowa) 
439;  Weil  V.  Lowenthal,  10  Iowa  575; 
Converse  v.  Warren,  4  Iowa  158. 

Indiana. — Coplinger  v.  Steamboat 
David  Gibson,  14  Ind.  480;  Scott  v. 
Hull,  14  Ind.  136;  Campbell  v. 
Swasey,  12  Ind  70;  Carr  v.  Boone,  108 
Ind.  241. 

Massachusetts. — Walling  v.  Beers, 
120  Mass.  548;  Nye  v.  Liscomb,  21 
Pick.  (Mass.)  263;  Ames  v.  Winsor,  19 
Pick.  (Mass.)  247. 

Illinois. — Graves  v.  Whitney,  49  111. 
App.  435;  Johnson  v.  Buell,  26  111.  66; 
Dana  v.  Adams,  13  111.  691;  Martin  v. 
Judd,  60  111.  78;  Leslie  v.  Fischer,  62 
in.  118. 

Louisiana. — Billin  v.  White,  15  La. 
Ann.  624;  Marin  v.  Thierry,  29  La. 
Ann.  362. 

Tennessee. — Tennessee  Bank  v.  An- 
derson, 3  Sneed  (Tenn.)  669. 

New  York.  —  Camp  v.  Tibbetts,  2  E. 
D.  Smith  (N.  Y.)  26;  Merkee  v.  Roch- 
ester, 13  Hun  (N.  Y.)  157;  Whee- 
lock  V.  Lee,  74  N.  Y.  495;  Clark 
V.  Van  Vrancken,  20  Barb.  (N.  Y.) 
278;  DeWandelaer  v.  Coomer,  6 
Johns.  (N.  Y.)  328;  Wheeler  v.  Lamp- 
man,  14  Johns.  (N.Y.)  481;  Vanderpoel 
V.  Wright,  I  Cow.  (N.  Y.)  209;  Mann 
V.  Carley,  4  Cow.  (N.  Y.)  148;  Sul- 
livan V.  Frazee,  4  Robt.  (N.  Y.)  616; 
Von  Hesse  v.  Mackaye  (Supreme  Ct.), 
29  N.  Y.  St.  Rep.  234;  People  v.  John- 
son, I  Thomp.  &  C.  (N.  Y.)  578; 
Cunningham  v.  Goelet,  4  Den.  (N.  Y.) 
71- 

Alabama. — Stetson  v.  Goldsmith,  30 
Ala.  602. 

Minnesota.  —  Covert  v.  Clark,  23 
Minn.  539;  Hastings  First  Nat.  Bank 
V.  Rogers,  12  Minn.  529;  Higgins  v. 
Beveridge,  35  Minn.  285. 


Maine. — Mitchell  v.  Union  L.  Ins. 
Co.,  45  Me.  104. 

Florida. — Standley  v.  Arnow,  13  Fla. 
361. 

Pennsylvania. — Boland  v.  Mason,  66 
Pa.  St.  138;  Mickew  v.  McCoy,  3  W. 
&  S.  (Pa.)  501. 

South  Carolina. — Lanneau  v.  Ervin, 
12  Rich.  (S.  Car.)  31. 

Maryland. — Clark  v.  Bryan,  16  Md. 
171. 

California. — Gliddin  v.  Packard,  28 
Cal.  649. 

Arkansas.  —  Ferguson  v.  Ross,  5 
Ark.  517;  Gooch  v.  Jeter,  5  Ark.  383; 
Peel  V.  January,  35  Ark.  331. 

North  Carolina. — England  v.  Garner, 
90  N.  Car.  197. 

Nebraska. — McCormick  Harvesting 
Mach.  Co.  V.  Schnieder,  36  Neb.  206. 

United  States. — Hill  v.  Mendenhall, 
21  Wall.  (U.  S.)453;  Graham  v.  Spen- 
cer, 14  Fed.  Rep.  603;  National  Fur- 
nace Co.  V.  Moline  Malleable  Iron 
Works,  18  Fed.  Rep.  863;  Halstead  v. 
Manning,  34  Fed.  Rep.  565;  Van  Ant- 
werp V.  Hulburd,  7  Blatchf.  (U.  S.) 
426. 

All  the  above  cases  apply  the  prin- 
ciple that  the  defendant  may  appear 
specially  for  the  purpose  of  excepting 
to  the  jurisdiction  of  the  court;  of 
course  if  there  was  no  process  issued 
there  could  be  no  jurisdiction  ac- 
quired by  a  special  appearance. 

Befects  in  Process. — The  defendant 
may  also  appear  specially  to  raise  ob- 
jections on  account  of  defects  in  pro- 
cess. 

New  York. — Cunningham  v.  Goelet, 
4  Den.  (N.  Y.)  71;  Allen  v.  Malcolm, 
12  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  335. 

Kansas. — Downing  v.  Gow  (Kan., 
1894)1  36  Pac.  Rep.  335;  Sincock  v. 
Emporia  First  Nat.  Bank,  14  Kan. 
529;  Anglo-American  Packing,  etc., 
Co.  V.  Turner  Casing  Co.,  34  Kan. 
340. 

New  Jersey. — Cobb  v.  Decker,  4  N. 
J.  L.  133;  State  V.  Drake,  33  N,  J.  L. 
194. 

Indiana. — New  Albany,  etc.,  R.  Co. 
V.  Cowles,  13  Ind.  490;  Campbell  v. 
Swasey,  12  Ind.  70. 

Nebraska. — Newlove  v.  Woodward, 
9  Neb.  502. 

Maine. — Maine  Bank  v.  Hervcy,  21 
Me.  38. 
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the  court,  even  to  quash  process,  constitutes  a  general  appearance. 
Elsewhere  the  defendant  may  obtain  the  judgment  of  the  court 
upon  the  sufificiency  of  the  service,  without  submitting  himself  to 
the  jurisdiction  of  the  court.  In  Texas,  by  statute,  if  he  asks 
the  court  to  determine  any  question,  even  that  of  service,  he 
submits  himself  wholly  to  its  jurisdiction.^ 


Massachusetts. — Ames  v.  Winsor,  19 
Pick.  (Mass.)  247. 

Wisconsin. — Allen  v.  Lee,  6  Wis. 
478;  Upper  Mississippi  Transp.  Co.  v. 
Whittaker,  r6  Wis.  220;  Williams  v. 
Stewart,  3  Wis.  773;  Bell  v.  Olmsted, 
18  Wis.  69. 

Illinois. — Schoonhoven  v.  Gott,  20 
111.  46;  Johnson  v.  Buell,  26  111.  66. 
See  cases  in  preceding  note. 

And  the  court  has  no  right  to  re- 
<}uire  him  to  answer  to  the  merits  if 
he  has  not  in  fact  been  served  with 
process,  and  this  is  true  whether  the 
action  is  transitory  or  local.  Chesa- 
peake, etc.,  R.  Co.  V.  Heath,  87  Ky. 
651. 

But  it  has  been  held  that  a  motion 
to  quash  process  for  a  defect  which  is 
amendable  on  motion  is  such  an  ap- 
pearance as  dispenses  with  the  neces- 
sity to  amend.  McClanahan  v.  Brack, 
46  Miss.  246;  Spratley  v.  Kitchens,  55 
Miss.  578.  But  see  Bushey  v.  Raths, 
45  Mich.  181. 

And  a  mistake  in  the  return  day  of 
a  writ  may  be  amended  by  leave  of 
court,  after  the  special  appearance  of 
the  defendant  to  plead  to  the  jurisdic- 
tion. Hamilton  v.  Ingraham,  121 
Mass.  562;  Mclneffe  v.  Wheelock,  i 
Gray  (Mass.)  600;  Fay  v.  Hayden,  7 
Gray  (Mass.)  41;  Hart  v.  Waitt,  3 
Allen  (Mass.)  532;  Austin  v.  Lamar 
F.  Ins.  Co.,  108  Mass.  338. 

1.   York  V.  Texas,  137  U.  S.  20. 

Defendant  appeared  and  excepted 
to  the  jurisdiction  of  the  court,  and 
moved  to  quash  the  attachment,  stat- 
ing that  he  appeared  for  the  purposes 
expressed  therein  alone;  and  in  his 
other  answer  he  stated  that  it  was 
filed  without  any  intention  of  waiving 
his  other  pleas,  and  that  he  thus 
answered  to  the  merits  only  in  the 
event  that  they  should  be  overruled. 
This  pleading  of  the  defendant  en- 
tered an  appearance,  and  gave  the 
court  jurisdiction  over  his  person. 
Grizzard  v.  Brown,  2  Tex.  Civ.  App. 

584. 

And  that  a  special  appearance  to 
object    to    jurisdiction    constitutes    a 
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general  appearance,  see  Mexican 
Cent.  Co.  V.  Charman  (Tex.  Civ. 
App.,  1894),  24  S.  W.  Rep.  958;  Cen- 
tral, etc.,  R.  Co.  V.  Morris,  68  Tex.  49; 
Feibleman  v.  Edmonds,  69  Tex.  334; 
Douglas  V.  Baker,  79  Tex.  499;  Ran- 
dall V.  Meredith  (Tex.,  1889),  11  S. 
W.  Rep.  170. 

Nonresidents. — A  motion  to  quash 
citation  made  by  a  defendant  served 
with  citation  without  the  state  oper- 
ates as  an  appearance  to  the  next 
term  of  the  court.  Pace  v.  Potter,  85 
Tex.  473;  York  v.  State,  73  Tex.  651; 
Fairbanks  v.  Blum,  2  Tex.  Civ.  App. 

479- 

And  the  same  rule  applies  in  case  of 
a  nonresident  corporation;  a  plea  to 
the  jurisdiction  of  the  court  over  its 
person  is  a  waiver  of  immunity  from 
the  jurisdiction  of  the  courts  of  Texas 
by  reason  of  nonresidence.  St, 
Louis,  etc.,  R.  Co.  v.  Whitley,  77 
Tex.  126. 

And  this  ruling  and  doctrine  is 
not  in  conflict  with  the  Fourteenth 
Amendment  to  the  federal  constitu- 
tion; the  denial  of  a  right  to  be  heard 
before  judgment  simply  as  to  the  suf- 
ficiency of  the  service  does  not  operate 
to  deprive  the  nonresident  defendant 
of  liberty  or  property.  Because  the 
mere  entry  of  a  judgment  for  money, 
which  is  void  for  want  of  proper  ser- 
vice, touches  neither.  It  is  only 
when  process  is  issued  thereon  or  the 
judgment  is  sought  to  be  enforced 
that  liberty  or  property  is  in  present 
danger.  If  at  that  time  of  immediate 
attack  protection  is  afforded,  the  sub- 
stantial guarantee  of  the  amendment 
is  preserved;  and  there  is  no  just 
cause  of  complaint.  If  the  defendant 
takes  no  notice  of  the  suit,  and  judg- 
ment is  formally  entered  upon  insuf- 
ficient service,  and  under  process 
thereon  his  property  is  seized  or 
threatened  with  seizure,  he  can  enjoin 
the  process  and  protect  the  possession 
of  his  properly.  If  the  judgment  is 
pleaded  as  defensive  to  any  action 
brought  by  him,  he  is  free  to  deny  its 
validity.      While   it    might    be    more 
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Iowa.— In  Iowa  a  special  appearance  to  object  to  the  service  of 
notice  renders  further  notice  unnecessary,  and  will  be  held  as  a 
general  appearance  to  the  action.* 

California. — The  California  Supreme  Court  has  held  that  an  ap- 
pearance to  move  to  dismiss  for  want  of  jurisdiction  is  a  general 
appearance  to  the  action,^  but  it  has  also  been  held  that  there 
may  be  a  special  appearance  for  the  purpose  of  moving  to  set 
aside  the  service  of  summons  without  giving  jurisdiction  to  pro- 
ceed against  the  defendant.^ 

Mississippi — The  Mississippi  Supreme  Court  has  held  that  a  motion 
to  quash  the  return  on  a  scire  facias  is  a  general  appearance.* 

4.  How  to  Make  a  Special  Appearance — common-iaw  Method.— If  the 
defendant  desired  to  object  to  the  irregularity  of  process,  or  the 
want  of  due  service,  he  made  a  special  appearance  by  means  of 
a  plea  in  abatement,  where  it  was  necessary  to  plead  any  matter 
of  fact,  on  which  his  objection  was  founded ;  or  by  motion  to  dis- 
miss, where  the  objection  was  apparent  on  the  face  of  the  pro- 
ceedings, or  the  return  of  the  officer.® 


convenient  that  a  defendant  be  per- 
mitted to  object  to  the  service,  and 
raise  tTie  question  of  jurisdiction,  in 
the  first  instance,  in  the  court  in 
which  suit  is  pending,  still  the  mere 
question  of  convenience  is  not  sub- 
stance of  right.  York  v.  Texas,  137 
U.  S.  20. 

Appearance  at  Next  Term. — A  motion 
to  quash  service  of  process,  although 
the  service  is  quashed,  operates  as  an 
appearance  to  the  next  term.  Fair- 
banks V.  Blum,  2  Tex.  Civ.  App.  479; 
St.  Louis,  etc.,  R.  Co.  v  Whitley,  77 
Tex.  126;  -^tna  L.  Ins.  Co.  v. 
Hanna,  81  Tex.  487;  Kauffman  v. 
Wooters,  79  Tex.  205. 

And  although  the  motion  to  quash 
is  erroneously  overruled,  still  such 
motion  is  an  appearance  on  the  merits 
at  the  subsequent  term.  Jones  v. 
Keith  (Tex.  Civ.  App.,  1893),  22  S.  W. 
Rep.  773;  ^tna  L.  Ins.  Co.  v.  Hanna, 
81  Tex.  487. 

And  likewise  the  motion  is  an  ap- 
pearance although  it  is  passed  to 
another  term  without  action  on  the 
part  of  the  court.  Feibleman  v.  Ed- 
munds, 6g  Tex.  334. 

1.  lojva  Code,  ^  3626;  McFarland  v. 
Lowry,  40  Iowa  468. 

Applicable  to  a  Justice  of  the  Peace. — 
The  rule  that  a  special  appearance  to 
object  to  the  notice  confers  jurisdic- 
tion, is  applicable  in  proceedings  be- 
fore a  justice.  Church  v.  Crossman, 
49  Iowa  444.  See  Stephens  v.  Will- 
iams, 46  Iowa  540;  Post  V.  Brownell, 
36  Iowa  497. 


Corporation. —  Appearance  to  object 
to  the  sufficiency  of  service  upon  a  di- 
rector of  a  corporation  defendant  is 
sufficient  to  give  the  court  jurisdiction. 
Robertson  v.  Eldora,  etc.,  R.  Co.,  27 
Iowa  245. 

Nonresidents.  —  While  the  Code  of 
Iowa  declares  that  a  special  appear- 
ance to  object  to  notice  obviates  the 
necessity  of  giving  the  party  appear- 
ing any  further  notice,  yet  it  is  not 
intended  thereby  to  define  or  establish 
the  jurisdiction  of  courts  over  non- 
residents. Elgin  Canning  Co.  v.  At- 
chison, etc.,  R.  Co.,  24  Fed.  Rep.  866. 

2.  Douglass  V.  Pacific  Mail  Steam- 
ship Co.,  4  Cal.  304. 

3.  Southern  Pac.  R.  Co.  v.  Kern 
County  Ct.,  59  Cal.  471;  Lander  v. 
Flemming,  47  Cal.  614;  Eldridge  v. 
Kay,  45  Cal.  49;  Lyman  v.  Milton,  44 
Cal.  631;  Gray  v.  Hawes,  8  Cal.  562; 
Deidesheimer  v.  Brown,  8  Cal.  339; 
Linden  Gravel  Min.  Co.  v.  Sheplar,  53 
Cal.  245. 

4.  Fisher  v.  Battaile,  31  Miss.  471. 

5.  Brown  v.  Webber,  6  Cush.  (Mass.) 
564;  Nye  V.  Liscomb,  21  Pick.  (Mass.) 
266;  Schoonhoven  v.  Gott,  20  111.  46. 

But  by  the  practice  as  it  obtained  in 
England  at  common  law  a  defendant 
first  entered  his  appearance  before 
he  filed  any  plea.  There  was  no  dis- 
tinction between  a  general  and  a 
special  appearance.  What  in  the 
American  practice  is  called  a  special 
appearance  was  accomplished  in  Eng- 
land by  a  technical  plea  to  the  juris- 
diction after  a  general  appearance  had 
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Under  the  Code.— Where  defendant  desires  to  raise  objections  to  the 
jurisdiction,  he  is  not  obh'ged  to  do  so  by  answer  or  demurrer, 
but.  under  Code  practice,  may  appear  specially  for  that  purpose 
on  a  motion.*  But  it  is  competent  to  make  a  special  appearance 
by  an  answer.* 

5.  When  a  Special  Appearance  is  Converted  into  a  General  One — 
Introductory. — The  principle  to  be  extracted  from  the  decisions  on 
the  subject  as  to  when  a  special  appearance  is  converted  into  a 
general  one,  is,  that  where  the  defendant  appears  and  asks  some 
relief  which  can  only  be  granted  on  the  hypothesis  that  the  court 
has  jurisdiction  of  the  cause  and  the  person,  it  is  a  submission  to 
the  jurisdiction  of  the  court  ascompletely  as  if  he  had  been  regu- 
larly served  with  process,  whether  such  an  appearance,  by  its 
terms,  be  limited  to  a  special  purpose  or  not.*     Where  a  party 


been  entered.  Chitty  on  Pleadings, 
vol.  I,  457. 

Compare. — Tingley  v.  Bateman,  10 
Mass.  343;  Gardner  v.  Barker,  12 
Mass.  36;  Bernard  v.  Brewer,  2  Wash. 
(Va.)  26;  Wheeler  v.  Lampman,  14 
Johns.  (N.  Y.)  481;  Malcom  v.  Rogers, 
I  Cow.  (N.  Y.)  I. 

Demurrer. — An  appearance  for  the 
exclusive  purpose  of  demurring  to 
the  jurisdiction  does  not  admit  it  if 
the  substantial  matter  of  the  bill  is 
improper  for  the  cognizance  of  the 
court.  Woodruff  v.  Young,  43  Mich. 
548. 

1.  Von  Hesse  v.  Mackaye  (Supreme 
Ct.),  29  N.  Y.  St.  Rep.  234;  Bryan  v. 
University  Pub.  Co.,  112  N.  Y.  383; 
Eldridge  v.  Kay,  45  Cal.  49;  Southern 
Pac.  R.  Co.  V.  Kern  County  Ct.,  59 
Cal.  471;  Brown  v.  Rice,  30  Neb.  236; 
Porter  v.  Chicago,  etc.,  R.  Co.,  i  Neb. 
14;  Cleghorn  z/. Waterman,  16  Neb. 226. 

In  almost  all  the  cases  where  a 
special  appearance  took  place,  the 
medium  of  making  it  seems  to  have 
been  by  motion.  See  the  cases  col- 
lected supra,  XV,  2,  When  it  may  be 
Made. 

2.  Hamburger  v.  Baker,  35  Hun 
(N.  Y.)  456;  Hankinson  v.  Page,  19 
Abb.  N.  Cas.  (N.  Y.)  274;  Sullivan  v. 
Frazee,  4  Robt.  (N.  Y.)  616.  See  Ma- 
haney  v.  Penman,  i  Abb.  Pr.  (N.  Y. 
Super.  Ct.)  34;  •Varian  v.  Stevens,  2 
Duer  (N.  Y.)  635. 

Where  the  service  of  process,  as  an 
attachment  against  the  property  of  a 
nonresident,  is  procured  by  fraudulent 
devices,  the  court,  on  the  discovery 
thereof,  will  refuse  to  exercise  its 
jurisdiction,  and  turn  the  plaintiff  out 
of  court;  and  the  facts  disclosing  the 

2  Encyc.  PI.  &  Pr. — 40.  6 


fraud  may  be  set  up  by  answer,  with- 
out a  general  appearance.  Chubbuck 
V.  Cleveland,  37  Minn.  466. 

Minnesota.  —  Under  Comp.  Stat., 
Minnesota,  c.  72,  §§  26,  37,  which  pro- 
vide that  a  defendant  appears  in  an  ac- 
tion when  he  "  demurs,"  a  demurrer  to 
the  complaint  for  want  of  jurisdiction 
of  the  defendant  corporation  is  an  ap- 
pearance, and  subjects  such  defendant 
to  the  jurisdiction  of  the  court,  even 
though  he  protest  that  the  demurrer 
is  for  that  special  purpose.  Reynolds 
V.  La  Crosse,  etc..  Packet  Co.,  10 
Minn.  178. 

3.  Belknap  v.  Charlton,  25  Oregon 
41 ;  Coad  v.  Coad,  41  Wis.  26;  Blackburn 
V.  Sweet,  38  Wis.  578;  Pry  v.  Hanni- 
bal, etc.,  R.  Co.,  73  Mo.  126;  Sargent 
V.  Flaid,  90  Ind.  501;  Layne  v.  Ohio 
River  R.  Co.,  35  W.  Va.  438;  Handy 
V.  Insurance  Co.,  37  Ohio  St.  366; 
Bucklin  v.  Strickler,  32  Neb.  602;  Ault- 
man  v.  Steinan,  8  Neb.  109;  Bur- 
dette  V.  Corgan,  26  Kan.  102. 

Season  of  the  Bule. — The  reason  that 
under  such  circumstances  a  special  ap- 
pearance is  converted  into  a  general 
one  is,  that  otherwise  the  defendant 
would  be  given  this  advantage;  after 
objecting  that  he  was  not  properly  in 
court,  he  could  go  in,  take  his  chance 
of  a  trial  on  the  merits,  and,  if  it  re- 
sulted in  his  favor,  insist  upon  the 
judgment  as  good  for  his  benefit;  but 
if  it  resulted  against  him  he  could  set 
it  all  aside  upon  the  ground  that  he 
had  never  been  properly  got  into  court 
at  all.  If  a  party  wishes  to  insist  upon 
the  objection  that  he  is  not  in  court, 
he  must  keep  out  for  all  purposes  ex- 
cept to  make  that  objection.  Lowe  f» 
Stringham,  14  Wis.  222. 
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appears  in  court  and  objects  by  motion  to  the  jurisdiction  of  the 
court  over  his  person,  he  must  state  specifically  the  grounds  of 
objection  ;  by  not  so  stating  them  his  appearance  will  be  con- 
strued a  general  one,  although  he  moves  to  dismiss  on  that 
ground.* 

And  where  a  Defendant  Becomes  an  Actor  in  the  suit  and  institutes  a 
proceeding  which  has  for  its  basis  the  existence  of  an  action  to 
which  he  must  be  a  party,  he  thereby  submits  himself  to  the  juris- 
diction of  the  court,  and  no  disclaimer  which  he  may  make  on 

Test. — If  the  defendant  asks  the  State  v.  Buck  (La.,  1893),  15  So.  Rep. 
court  to  adjudicate  upon  some  question 
affecting  the  merits  of  the  contro- 
versy, or  for  some  relief  which  pre- 
supposes jurisdiction  of  the  person, 
and  which  can  only  be  granted  after 
jurisdiction  is  acquired,  he  will  be 
deemed  to  have  made  a  general  ap- 
pearance, and  to  have  submitted  him- 
self to  the  jurisdiction  of  the  court, 
and  cannot,  by  any  act  of  his,  limit 
his  appearance  to  a  special  purpose. 
But  if  granting  the  relief  asked  would 
be  consistentwitha  want  of  jurisdiction 
over  the  person,  he  may  appear  for  a 
special  purpose  without  submitting 
himself  to  the  jurisdiction  of  the 
court  for  any  ottier  purpose.  Belknap 
V.  Charlton,  25  Oregon  41. 

Statute  Prescribing  an  Appearance. — 
But  the  purpose  for  which  an  appear- 
ance is  made  is  unimportant,  as  is  the 
intention  with  which  it  is  made,  if  the 
act  done  is  one  which  the  statute  de- 
clares is  such  as  gives  the  court  juris- 
diction to  render  a  personal  judgment 
against  the  person  appearing.  York 
V.  State,  73  Tex.  651. 

Designating  the  Purpose. — A  special 
appearance  designating  the  particular 
purpose  for  which  the  party  appears 
limits  the  appearance  to  that  particu- 
lar matter.  Kinkade  v.  Myers,  17 
Oregon  470;  Barbour  v.  Newkirk,  83 
•Ky.  529- 

But  any  designation  of  purpose  is 
unavailing  if  the  court  is  requested  to 
determine  questions  touching  the  mer- 
its, and  not  relating  to  the  jurisdic- 
tion. Gans  V.  Beasley(N.  Dak.,  1894), 
59  N.  W.  Rep.  714. 

1.  Bell  Bros.  v.  White  Lake  Lumber 
Co.,  21  Neb.  525;  Aultman  v.  Stein- 
man,  8  Neb.  log;  Bucklin  v,  Strickler, 
32  Neb.  602;  Layne  v.  Ohio  River  R. 
Co.,  35  W.  Va.  438. 

An  exception  to  the  jurisdiction  of 
the  court  ratione  personcB,  to  be  avail- 
ing, must  be  tendered  in  limine,  and 
disencumbered   by  any   other    issue. 


531- 

Motion  Held  Good. — A  motion  to  set 
aside  a  judgment  in  the  following 
words:  "  Now  comes  the  defendant, 
Oliver  Green,  by  his  attorneys,  Welch 
&  Welch,  and  moves  the  court  to  set 
aside  the  judgment  rendered  on  the 
first  day  of  October,  1887,  in  favor  of 
the  plaintiff  herein,  for  the  reason 
that  no  proper  service  was  had  on  the 
defendant,  Oliver  Green,  in  said  suit," 
is  a  special  appearance  only.  Green 
V.  Green,  42  Kan.  654.  See  Simcock  v. 
Emporia  First  Nat.  Bank,  14  Kan.  529. 

Asking  for  Instruction. — But  a  special 
appearance  is  not  converted  into  a 
general  appearance  by  words  in  the 
motion  praying  the  judgment  of  the 
court  whether  the  defendant  should 
be  compelled  to  plead.  Fairbank  v. 
Cincinnati,  etc.,  R.  Co.,  4  C.  C.  A.  403, 
54  Fed.  Rep.  420.  See  St.  Louis,  etc., 
R.  Co.  V.  McBride,  141  U.  S.  127;  Jonesz'. 
Andrews,  10  Wall.  (U.  S.)  327;  Carlisle 
V.  Weston,  21  Pick.  (Mass.)  537. 

Amendment. — The  court  has  power 
to  allow  a  general  notice  of  appear- 
ance to  be  amended  so  as  to  make  it 
special  only.  U.  S.  v.  Yates,  6  How. 
605;  Hohorst  V.  Hamburg-American 
Packet  Co.,  38  Fed.  Rep.  273. 

Misnomer. — A  notice  of  a  motion  to 
set  aside  the  summons  on  the  ground 
of  a  misnomer  must  specify  that  it  is 
for  the  purposes  of  the  motion  only,  or 
else  it  works  a  general  appearance. 
Dole  V.  Manley,  11  How.  Pr.  (N.  Y. 
Supreme  Ct.)  138. 

Statutory  Bight. — But  a  motion  con- 
fined to  the  single  object  of  enforc- 
ing a  statutory  rigtit,  though  not 
special  in  form,  cannot  be  considered 
a  waiver  of  such  right,  as  by  a  gen- 
eral appearance  for  other  purposes. 
Law  V.  Nelson,  14  Colo.  409.  See  also 
Houlton  V.  Gallow  (Minn.,  1893),  57 
N.  W.  Rep.  141;  Sullivan  v.  Frazee, 
4  Robt.  (N.  Y.)  616;  Stearns  v.  Taylor, 
27  Mich.  88. 
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the  record,  that  he  does  not  intend  to  do  so,  will  be  effectual  to 
defeat  the  consequences  of  his  act.* 

Attorney's  Signature. — The  filing  or  service  of  an  answer  or  motion, 
subscribed  by  an  attorney  "as  attorney  for  defendant,"  is  not  a 
general  appearance  when  the  answer  or  motion  contains  allega- 
tions attacking  the  jurisdiction  of  the  court.* 

Notice  of  Ketainer.— But  in  some  jurisdictions,  the  service  of  a 
notice  of  retainer  being  a  general  appearance,  such  service  will 
constitute  a  general  appearance  although  it  is  done  for  the  pur- 
pose of  making  a  motion  or  filing  an  answer  attacking  the  juris- 
diction of  the  court.' 

Notice  of  Appearance. — The  service  of  a  general  notice  of  appear- 
ance, accompanying  a  notice  of  motion  to  set  aside  a  judgment 
for  want  of  jurisdiction,  is  not  a  waiver  of  the  irregularity.* 


1.  Farmer  v.  Hartford  Nat.  L. 
Assoc.  (Ct.  of  App.),  52  N.  Y.  St.  Rep. 

346. 

Vacating  Jndgment. — Moving  to  va- 
cate a  judgment,  where  the  motion  is 
based  upon  nonjurisdictional  grounds, 
such  as  error  in  the  judgment  or  other 
irregularity,  as  well  as  upon  jurisdic- 
tional groun'ds,  constitutes  a  general 
appearance,  although  the  motion  re- 
cites that  the  defendant  specially  ap- 
pears. Burdette  v.  Corgan,  26  Kan. 
102;  Meixell  v.  Kirkpatrick,  29  Kan. 
679;  Cohen  v.  Trowbridge,  6  Kan.  385; 
Kaw.  L.  Assoc,  v.  Lemke,  40  Kan. 
142;  Curtis  ».  Jackson,  23  Minn.  268. 

2.  Hamburger  v.  Baker,  35  Hun  (N. 
Y.)  455;  Sullivan  v.  Frazee,  4  Robt. 
(N.  Y.)  616.  See  Lake  v.  Kels,  11 
Abb.  Pr.  N.  s.  (N.  Y.)  37. 

Notice  of  Motion. — Signing  generally 
as  "  attorney  for  plaintiff  and  respond- 
ent," a  notice  of  motion  to  dismiss 
for  want  of  jurisdiction  is  not  a  gen- 
eral appearance  which  waives  objec- 
tion to  jurisdiction.  Lake  v.  Kels,  11 
Abb.  Pr.  N.  s.  (N.  Y.)37. 

There  is  no  need  to  qualify  the  sig- 
nature by  the  addition  of  "attorney 
for  the  purpose  of  this  motion  only." 
Noble  V.  Crandall,  49  Hun  (N.  Y.)474. 

Contra. — But  the  rule  stated  in  the 
text  has  been  denied.  Thus  when,  on 
a  motion  by  a  defendant  to  set  aside 
the  service  of  summons  and  all  proceed- 
ings thereunder,  his  attorneys  indorse 
their  names  on  the  motion  papers  as 
attorneys  for  the  defendant,  this  is  an 
appearance  in  the  action  sufficient  to 
give  the  court  jurisdiction  of  the  case 
and  of  the  person  of  the  defendant. 
Phelps  V.  Phelps,  6  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  118. 


And  it  has  been  held  that  if  a  no- 
tice of  motion  is  signed  by  the  attor- 
ney generally,  without  restricting  his 
appearance  to  the  purpose  of  the  mo- 
tion only,  it  will  be  deemed  a  notice 
of  retainer  generally  for  the  defend- 
ant, which  operates  as  an  appearance 
generally  by  the  defendant  in  the 
cause.  Dole  v.  Manley,  11  How.  Pr. 
(N.  Y.  Supreme  Ct.)  138.  Compare 
Mahaney  v.  Penman,  4  Duer  (N.  Y.) 
603;  Douglass  V.  Haberstro,  8  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  230;  Couch 
V.  Mulham,  63  How.  Pr.  (N.  Y.  Su- 
per. Ct.)  79;  Krause  v.  Averill,  4  Civ. 
Pro.  Rep.  (N.  Y.  City  Ct.)  410. 

3.  Reed  v.  Chilson,  61  Hun  (N.  Y.) 
623.  See  Luce  v.  Trempert,  9  How. 
Pr.  (N.  Y.  Supreme  Ct.)  212;  Ham- 
burger V.  Baker,  35  Hun  (N.  Y.)  455. 

A  notice  of  retainer  given  by  the 
attorney  of  one  of  several  defendants 
against  whom  judgment  has  been  ren- 
dered, stating  that  he  appears  spe- 
cially "for  the  express  and  sole  pur- 
pose of  taking  an  appeal  from  the 
judgment,"  and  a  notice  of  appeal 
from  the  judgment  barring  and  fore- 
closing said  defendant's  right  "and 
from  each  and  every  part  of  said  judg- 
ment and  from  the  whole  thereof," 
constitutes  a  general  appearance  in 
the  action.  Dikeman  v.  Struck,  76 
Wis.  332. 

4.  Bierce  v.  Smith,  2  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  411. 

The  service  with  an  answer,  served 
out  of  time,  of  the  only  notice  of  ap- 
pearance for  the  defendant  given  in 
the  action,  indorsed  thereon,  may, 
where  such  notice  waives  an  advan- 
tage of  the  defendant  detrimental  to 
the  plaintiff's  proceedings — such  as  a 
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Want  of  Jurisdiction  and  Want  of  Equity. — Moving  to  dismiss  a  bill  for 
want  of  jurisdiction  and  also  for  want  of  equity  amounts  to  a 
voluntary  appearance.* 

Securing  Extension  of  Time — Obtaining  an  extension  of  time  for  the 
purpose  of  a  proceeding  in  which  defendant  refused  to  appear 
generally  in  the  action  is  not  a  general  appearance.* 

Attacking  Complaint  or  Entering  into  Trial. — A  defendant  cannot  in  any 
form  limit  his  appearance  to  a  special  one  where  he  attacks  the 
complaint  on  the  merits,  or  where  he  enters  into  the  trial  and 
examines  witnesses.^ 


misnomer — so  far  operate  to  render 
such  an  appearance  contingent  on  the 
acceptance  of  such  answer  as  served 
in  time,  as  to  render  the  retention  of 
both  a  waiver  of  such  irregularity, 
notwithstanding  a  verbal  notice  at  the 
time  of  such  service,  and  a  subsequent 
written  one,  of  a  refusal  by  the  plain- 
tiff's attorney  to  receive  such  answer. 
Lynch  v.  Andrews,  5  Robt.  (N.  Y.) 
6ii. 

Amendment. — If,  after  a  defendant 
files  a  general  notice  of  appearance, 
the  bill  is  amended  so  that  a  demur- 
rer thereto  for  want  of  jurisdiction 
will  no  longer  lie,  he  will  be  permitted 
to  amend  his  general  notice  to  make 
it  special  only,  unless  the  complainant 
will  stipulate  to  withdraw  his  amended 
bill,  and  proceed  on  the  original.  Ho- 
horst  V.  Hamburg-American  Packet 
Co.,  38  Fed.  Rep.  273. 

1.  Jones  V.  Andrews,  10  Wall.  (U. 

s.)  327- 

Demurrer. — And  a  demurrer  on  these 
grounds  waives  the  objection  of  juris- 
diction. Merrill  v.  Houghton,  51  N. 
H.  61. 

Nonresident.  —  A  nonresident  sub- 
mits himself  to  the  jurisdiction  of  the 
court  by  such  a  motion.  Jones  v.  An- 
drews, 10  Wall.  (U.  S.)  327;  Blackburn 
V.  Selma,  etc.,  R.  Co.,  2  Flipp.  (U.  S.) 

525. 

2.  Thomas  v.  Jones,  3  N.  Y.  Month. 
L.  Bull.  36;  Brett  v.  Brown,  13  Abb. 
Pr.  N.  s.  (N.  Y.  Supreme  Ct.)  296. 

Procuring  an  extension  of  time  in 
which  to  answer  is  no  waiver  of  the 
irregular  service  of  the  summons,  so 
as  to  confer  jurisdiction.  Bell  v.  Good 
(City  Ct.),  19  N.  Y.  Supp.  694. 

A  defendant  by  specially  appearing 
by  an  attorney  for  the  purpose  of 
moving  to  strike  out  an  amended  com- 
plaint, and  by  asking  for  an  exten- 
sion of  time  in  which  to  move  or 
plead  until  the  determination  of  the 


motion,  does  not  make  an  appearance, 
within  the  meaning  of  section  1014  of 
the  Code  of  Civil  Procedure,  so  as  to 
waive  the  service  of  the  summons  and 
amended  complaint.  Powers  v,  Braly, 
75  Cal.  237. 

Contra. — An  application  for  an  ex- 
tension of  the  time  to  answer,  though 
a  motion  be  pending  to  set  aside  the 
summons,  is  a  general  appearance. 
Yale  V.  Edgerton,  11  Minn.  271. 

3.  Kansas.  —  Carter  v.  Taliant,  51 
Kan.  516. 

New  York. — Carpentier  v.  Minturn, 
65  Barb.  (N.  Y.)  293;  Mahaney  z/.  Pen- 
man, 4  Duer  (N.  Y.)  603;  Matter  of 
Macaulay,  27  Hun  (N.  Y.)  577. 

Pennsylvania. — Hoffman  v.  Kramer, 
3  Pa.  Dist.  Rep.  238. 

Illinois. — McBane  v.  People,  50  111. 
503. 

Minnesota. — Curtis  v.  Jackson,  23 
Minn.  268;  Frearz/.  Heickert,  34  Minn. 
96. 

Ohio. — Elliott  V.  Lawhead,  43  Ohio 
St.  171. 

Nebraska.  —  Leake  v.  Gallogly,  34 
Neb.  857. 

Wisconsin. — Grantier  v.  Rosecrance, 
27  Wis.  488;  Anderson  v.  Coburn,  27 
Wis.  558;  North  America  Ins.  Co.  v. 
Swineford,  28  Wis.  257. 

A  defendant  cannot  answer  and 
make  a  full  defense  on  the  merits 
without  making  a  general  appearance 
in  spite  of  his  special  appearance; 
and  when  he  does  so,  he  invokes  the 
judgment  of  the  court  and  submits 
himself  to  its  jurisdiction.  Sealy  v. 
California  Lumber  Co.,  19  Oregon  94. 

Beferee  Proceedings.  —  Where  an  at- 
torney appears  before  a  referee,  for 
parties  interested,  and,  having  filed 
exceptions  to  the  report  as  such  at- 
torney, is  heard  in  behalf  of  such  par- 
ties before  the  court  at  special  term 
upon  the  report,  such  appearance  will 
be   deemed    a   complete    appearance, 
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Technical  Forms  Not  Considered.— In  construing  a  special  appearance, 
the  courts  are  not  wholly  governed  by  the  technical  forms  in 
which  it  is  made.  So  long  as  the  defendant  does  not  seek  to 
invoke  the  aid  of  the  court  in  a  matter  which  can  only  be  granted 
upon  the  supposition  that  the  court  has  jurisdiction  over  his  per- 
son, a  special  appearance  will  not  be  converted  by  construction 
into  a  general  appearance.* 

6.  Waiver  of  Special  Appearance. — Where  a  special  appearance 
is  made  in  order  to  object  to  illegality  in  the  service  of  process, 
or  to  urge  any  objection  for  which  a  special  appearance  is  ap- 
propriate, such  special  appearance  is  not  waived  and  converted 
into  a  general  one  by  answering  to  the  merits  after  the  objections 

without  its  having  the  effect  of  enter- 
ing the  defendant's  appearance  in  the 
cause.  Henry  v.  Blackburn,  32  Ark. 
445.  And  the  question  whether  juris- 
diction of  the  person  of  the  defendant 
in  a  civil  action  has  been  acquired  by 
the  court  can  be  raised  in  such  action, 
not  by  an  attorney  as  amicus  curia, 
but  only  by  a  special  appearance. 
Baily  v.  Schrader,  34  Ind.  260. 

1.  Jacobs  V.  Sartorius,  3  La.  Ann.  9; 
Houk  V.  Barthold,  73  Ind.  23;  Root  w. 
Monroe,  5  Blackf.  (Ind.)  594. 

On  the  return  day  of  a  precept 
which,  by  reason  of  varying  from  the 
statute  in  respect  of  the  time  for  its 
return,  did  not  suffice  to  give  jurisdic- 
tion, the  tenant  entered  the  court 
room,  and,  without  offering  to  answer, 
simply  showed  to  the  magistrate  a 
physician's  certificate  that  his  wife 
was  sick,  and  thereupon  left  the  room. 
Held,  that  this  was  not  an  appearance 
which  could  give  jurisdiction.  Luhrs 
V.  Commoss,  13  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  88. 

Massachusetts. — A  judgment  creditor 
may  appear  specially  before  a  magis- 
trate at  the  examination  of  a  poor 
debtor;  and  such  an  appearance  is  not 
a  waiver  of  all  defects  in  the  notice  of 
the  hearing  or  the  service  thereof. 
Williams  v.  Kimball,  132  Mass.  214. 

English  Practice.  —  An  appearance 
unqualified  by  protest  does  not  take 
away  the  defendant's  right  to  object 
to  the  jurisdiction  if  he  gives  to  the 
plaintiff  notice  of  his  objection  at  the 
time  of  entering  his  appearance. 
Mayer  v.  Claretie,  7  Times  L.  R.  40. 
See  Firth  v.  De  Las  Rivas,  i  Q,  B. 
Div.  768,  where  there  was  a  memo- 
randum of  protest  in  the  margin  of 
the  appearance.  It  was  held  that  this 
was  only  a  special  appearance  to  ob- 
ject to  jurisdiction. 


notwithstanding  the  attorney  limits 
his  appearance  as  being  to  object  to 
the  proceedings  for  irregularity  be- 
cause of  want  of  notice  to  his  clients. 
Ballard  v.  Burrowes,  2  Robt.  (N.  Y.) 
206. 

Fraud  and  Deceit. — Asking  to  have  a 
decree  set  aside  because  it  was  ob- 
tained by  fraud  and  deceit  and  was 
without  evidence  to  support  it  is,  not- 
withstanding the  appearance  is  a 
special  one,  a  general  appearance  and 
a  waiver  of  defects  in  process.  Yorke 
V.  Yorke  (N.  Dak.,  1893),  55  N.  W. 
Rep.  1096.  Compare  Tyrrell  v.  Jones, 
18  Minn.  312;  Sallee  v.  Ireland,  9 
Mich.  154. 

Stipulation. — But  a  stipulation  may 
vary  the  rule  stated  in  the  text.  Thus 
where  a  defendant  moved  to  quash 
the  proceedings  for  want  of  due  ser- 
vice of  the  summons,  and  the  commis- 
sioner took  time  for  giving  his  de- 
cision, the  complainant  stipulating  to 
submit  the  motion  without  argument, 
if  the  defendant  would  plead  to  the 
complaint,  which  he  did,  it  was  held 
that  defendant  did  not  by  so  pleading 
waive  his  objection  to  the  service. 
Sallee  v.  Ireland,  9  Mich.  154. 

Frodacing  or  Cross-examining  Witnesses. 
— A  party  who  appears  and  enters 
upon  the  trial  of  material  facts  re- 
quiring witnesses  for  their  proof  can- 
not be  allowed  to  limit  his  appearance 
to  a  special  purpose.  Dean  v.  Ger- 
lach,  34  111.  App.  233.  And  likewise 
an  appearance  to  cross-examine  plain- 
tiff's witnesses,  even  though  a  general 
appearance  is  disclaimed,  is  a  general 
appearance.  Rahn  v.  Greer,  37  Iowa 
627;  Wilsey  57.    Maynard,  21  Iowa  107. 

Amiens  Curiae. — But  an  attorney  ap- 
pointed by  the  court  to  defend  for  a 
defendant  constructively  summoned 
may  file  a  demurrer  to  the  complaint 
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are  erroneously  overruled.  It  is  only  where  the  defendant  pleads 
in  the  first  instance  to  the  merits,  without  any  special  appearance, 
that  objections  to  personal  jurisdiction  are  waived.* 

But  Care  Must  te  Taken  to  have  the  ruling  of  the  court  embodied  in 
an  exception,  and  it  must  appear  that  nothing  was  asked  of  the 
court  except  to  determine  the  objection,  before  pleading  to  the 
merits.* 


1.  United  states. — Harknessz/.  Hyde, 
98  U.  S,  476. 

New  York. — Lazzarone  v.  Oishei 
(Buffalo  Super.  Ct.),  21  N.  Y.  Supp. 
267,  49  N.  Y.  St.  Rep.  520;  Boynton 
V.  Keeseville  Electric  Light,  etc., 
Co.,  5  Misc.  Rep.  (N.  Y.)  118;  Coats- 
worth  V.  Thompson  (Buffalo  Super. 
Ct.),  5  N.  Y.  St.  Rep.  809;  Sander  v. 
Harris,  20  Civ.  Pro.  Rep.  (N.  Y. 
Supreme  Ct.)  258;  Hannaman  v. 
Muckle,  20  Civ.  Pro.  Rep.  (N.  Y. 
County  Ct.)  297. 

North  Carolina. — Mullen  z;.  Norfolk, 
etc..  Canal  Co.  (N.  Car.,  1894),  19  S. 
E.  Rep.  106. 

South  Dakota. — Benedict  v.  Johnson 
(S.  Dak.,  1893),  57  N.  V^.  Rep.  66. 

North  Dakota. — Miner  z/.  Francis  (N. 
Dak.,  1894),  58  N.  W.  Rep.  343. 

Arizona. — Dial  v.  Olsen  (Arizona, 
1894),  36  Pac.  Rep.  175. 

Louisiana. — State  v.  Dupre,  46  La. 
Ann.  117;  Lukis  v.  Allen,  45  La.  Ann. 
1447. 

Massachusetts. — Ames  v.  Winsor,  19 
Pick.  (Mass.)  247. 

California. — Lyman  v.  Milton,  44 
Cal.  630;  Deidesheimer  v.  Brown,  8 
Cal.  339;  Gray  v.  Hawes,  8  Cal.  562. 

An  objection  to  the  jurisdiction  of 
a  circuit  court  of  the  United  States, 
for  want  of  the  requisite  citizenship 
of  the  parties,  is  not  waived  by  filing 
a  demurrer  for  the  special  and  single 
purpose  of  objecting  to  the  jurisdic- 
tion, or  by  answering  to  the  merits 
upon  that  demurrer  being  overruled. 
Southern  Pac.  Co.  v.  Denton,  146  U. 
S.  202. 

Federal  Courts. — "  Since  the  decision 
in  Harkness  v.  Hyde,  98  U.  S.  476, 
the  federal  courts,  at  least  in  cases  at 
law,  have  not  generally  favored  the 
doctrine  of  waiver  of  service  of  pro- 
cess by  defendant'sappearance  to  raise 
objection  thereto,  in  whatever  form; 
and  this  notwithstanding  his  subse- 
quent defense  upon  the  merits  of  the 
action,  after  the  former  objection  has 
been  overruled."  Per  Hammond,  J., 
in  Brooks  v.  Dun,  51  Fed.  Rep.  139. 


2.  Taylor  v.  Michigan  City  Cong. 
Church,  7  Ind.  App.  388.  See  Chesa- 
peake, etc.,  R.  Co.  V.  Heath,  87  Ky. 
651,  where  the  objection  was  saved  by 
the  filing  of  the  answer  to  the  merits 
under  protest. 

And  see  McDonald  v.  McLaury,  63 
Hun  (N.  Y.)  626,  17  N.  Y.  Supp.  574, 
where  the  objection  was  made  after 
the  close  of  the  evidence.  See  also 
Baker  v.  Louisville,  etc.,  R.  Co.,  4 
Bush  (Ky.)  619;  Harper  v.  Newport 
News,  etc.,  Co.,  90  Ky.  359. 

Opening  a  Default. — Vl^here  a  defend- 
ant specially  appears  for  the  purpose 
of  contesting  the  sufficiency  of  service 
of  process,  objections  to  such  suf- 
ficiency are  waived  by  a  further  ap- 
pearance and  asking  that  a  default 
be  set  aside  on  grounds  not  relating  to 
the  mode  of  service.  Pry  z/.  Hannibal, 
etc.,  R.  Co.,  73  Mo.  123;  Sayward  v. 
Carlson,  I  Wash.  29. 

Nonsuit. — A  motion  for  a  nonsuit 
made  in  connection  with  the  special 
appearance  waives  the  special  appear- 
ance. Colorado  Cent.  R.  Co.  v.  Cald- 
well, II  Colo.  545. 

Asking  Leave  to  Answer. — If  the 
court,  on  overruling  the  objections  for 
which  the  special  appearance  was 
made,  adds  a  provision  to  the  order 
giving  the  defendant  a  certain  time  to 
answer,  and  staying  judgment  in  tha 
mean  time,  it  not  appearing  that  such 
provision  was  asked  for  by  the  de- 
fendant, such  provision  does  not  give 
any  additional  effect  to  the  specia 
appearance,  nor  justify  the  conclusion 
that  the  defendant  waived  his  objec- 
tion; but  if  such  provision  is  incor- 
porated in  the  order  overruling  the 
objections,  on  application  of  the  de- 
fendant it  is  a  waiver  of  previous 
defects  in  the  service  of  the  process 
and  is  a  general  appearance  in  the 
cause.  Upper  Mississippi  Transp.  Co. 
V.  Whittaker,  16  Wis.  220;  Keeler  v. 
Keeler,  24  Wis.  522;  North  America 
Ins.  Co.  V.  Swineford,  28  Wis.  257. 

Asking  Extension  of  Time. — Applying 
to  the  court  for  an  extension  of  time 
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Remand. — It  has  been  held  that  where  the  defendant  has  specially- 
appeared  to  object  to  jurisdiction,  when  the  case  is  decided  by  the 
appellate  court,  if  there  is  an  utter  absence  of  legal  service  of 
citation  the  case  will  not  be  remanded,  but  the  plaintiff  will  be 
peremptorily  turned  out  of  court.* 

Georgia. — In  Georgia  both  a  special  and  a  general  appearance  can 
be  made  at  the  same  time.  Appearance  and  pleading  in  writing 
to  the  merits  do  not  waive  service,  if  want  of  service  be  likewise 
pleaded  at  the  same  time.* 

Cases  Holding  that  Special  Appearance  is  Waived. — There  is  quite  a 
respectable  array  of  authorities  which  hold  that  when  a  defendant 
appears  and  objects  to  jurisdiction,  and  his  objection  is  overruled, 
he  must  then  elect  either  to  stand  upon  his  objections  or  to  go 
into  the  merits.     Going  into  the  merits  waives  his  exception.* 


to  answer,  while  the  motion  is  pend- 
ing, is  a  general  appearance  which 
waives  any  error  in  overruling  the 
motion.  Yale  v.  Edgerton,  ii  Minn. 
271.  But  getting  an  order  extending 
the  time  to  file  a  plea,  where  such 
order  is  taken  to  prevent  a  judgment 
being  entered  by  default  before  the 
determination  of  the  motion,  is  not  a 
general  appearance.  Mulhearn  v. 
Press  Publishing  Co.,  53  N.  J.  L.  150. 

New  Summons. — Issuing  a  new  sum- 
mons may  deprive  the  defendant  of 
any  benefit  which  he  might  have  from 
error  in  overruling  his  objections. 
Thus  where,  pending  a  motion  made 
on  special  appearance  to  quash  the 
summons,  a  new  summons  is  served 
and  defendant  enters  a  general  ap- 
pearance, he  thereby  waives  his  right 
to  insist  on  the  motion.  Freeport 
German  Ins.  Co.  v.  Frederick,  58  Fed. 
Rep.  144.  Compare  Wheeler  v.  Wil- 
kins,  19  Mich.  78,  where  it  was  held 
that  appearance  pending  a  rule  grant- 
ing leave  to  plaintiff  to  amend  is 
not  a  waiver  of  the  defect  sought  to 
be  amended. 

Gronping  Objections. — The  written  ob- 
jections to  the  jurisdiction  may  in- 
clude other  objections  not  jurisdic- 
tional, if  it  is  expressly  stated  that 
they  are  only  urged  in  case  the  juris- 
dictional ones  are  overruled.  The 
including  such  objections  does  not 
waive  error  in  overruling  the  juris- 
dictional ones.  Stearns  County  v. 
Smith,  25  Minn.  131. 

Indiana. — If  a  party  enters  a  special 
appearance  before  an  inferior  court, 
for  the  purpose  of  making  a  motion, 
which  motion  is  overruled,  and  he 
then  enters  a  general  appearance,  such 


party  on  appeal  to  the  Circuit  Court 
may  there  enter  a  special  appearance 
for  the  same  purpose.  Hadley  v. 
Gutridge,  58  Ind.  302. 

Missouri.  —  A  defendant  does  not 
waive  his  plea  to  the  jurisdiction,  or 
his  right  to  the  benefit  thereof  on  ap- 
peal, by  failing  to  except  to  the  deci- 
sion of  the  court  sustaining  a  demur- 
rer to  his  plea,  or  by  answering  over 
and  including  in  his  amended  answer 
a  renewal  of  his  plea,  or  by  answer- 
ing to  the  merits.  Christian  v.  Will- 
iams, 35  Mo.  App.  297.  But  see 
Kronski  v.  Missouri  Pac.  R.  Co.,  77 
Mo.  362. 

New  York. — An  appeal  from  the 
judgment  of  a  justice  assumes  that 
the  parties  were  properly  before  him; 
and  hence,  as  a  general  rule,  an  ob- 
jection to  the  justice's  jurisdiction  over 
the  defendant's  person  can  only  be 
listened  to  in  the  Common  Pleas  on 
certiorari.  Malone  v.  Clark,  2  Hill 
(N.  Y.)657. 

1.  First  Municipality  v.  Christ 
Church,  3  La.  Ann.  453.  See  Chap- 
man V.  Maitland,  22  W.  Va.  330; 
Lente  v.  Clarke,  22  Fla.  515. 

2.  Western,  etc.,  R.  Co.  v.  Pitts, 
79  Ga.  532;  Cox  V.  Potts,  67  Ga.  521. 

3.  Michigan. — Stevens  v  Harris,  99 
Mich.  230;  Manhard  v.  Schott,  37 
Mich.  234. 

California. — Sears  v.  Starbird,  78 
Cal.  226;  Desmond  v.  San  Francisco 
Ct.,  59  Cal.  274. 

Indiana. — Thayer  w.  Dove,  8  Blackf. 
(Ind.)  567. 

Colorado. — Ruby  Chief  Min.  Co.  v. 
Gurley,  17  Colo,  199;  Union  Pac.  R. 
Co.  V.  De  Busk,  12  Colo.  294;  Union 
Pac.   R.  Co.  V.  Moffatt,   12  Colo.  310; 
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XVI.  Geneeal  Appeaeance,  What  is— 1.  Introductory. — An  ap- 
pearance for  any  other  purpose  than  to  question  the  jurisdiction 
of  the  court  is  general.* 

Presumption. — The  presumption  is  that  any  appearance  is  general.* 


Lord  V.  Hendrie,  etc.,  Mfg.  Co.,  13 
Colo.  393. 

Nebraska. — Walker  v.  Turner,  27 
Neb.  103. 

Florida. — Stephens  v.  Bradley,  24 
Fla.  201. 

Missouri. — Kronski  v.  Missouri  Pac. 
R.  Co.,  77  Mo.  362. 

Compare — Colorado. — Atchison,  etc., 
R.  Co.  V.  Nicholls,  8  Colo.  188;  Crary 
V.  Barber,  i  Colo.  172;  Jones  v. 
Stevens,  i  Colo.  67;  Anderson  v. 
Sloan,  I  Colo.  484;  New  York,  etc., 
Min.  Co.  V.  Gill,  7  Colo.  100. 

Nebraska. — McCormick  Harvesting 
Mach.  Co.  V.  Schnieder,  36  Neb.  206; 
Cobbey  v.  Wright,  34  Neb.  771. 

Decision  of  a  Uotion. — Where  the 
docket  shows  that  defendant  appeared 
for  the  purpose  of  objecting  to  the 
jurisdiction,  and  that  the  justice  pro- 
ceeded to  a  trial  on  the  merits,  that  is 
equivalent  to  a  decision  of  the  motion. 
Wright  V.  Russell,  19  Mich.  346. 

Served  Out  of  County. — It  has  been 
held  that  where  a  defendant,  served 
out  of  the  county  by  process  from  a 
court  whose  process  could  not  be 
served  out  of  the  county,  interposes  a 
plea  to  the  jurisdiction,  which  upon 
demurrer  is  held  against  him,  and  he 
then  appears  at  the  trial  and  appeals, 
he  waives  his  special  appearance. 
Mason  v.  Alexander,  44  Ohio  St.  318. 
See  Lampley  v.  Beavers,  25  Ala.  534. 

Illinois. — If  after  the  overruling  of 
defendant's  motion  to  strike  a  cause 
from  the  short-cause  calendar,  and 
exception  taken,  he  appears  when  the 
case  is  called  and  proceeds  to  trial 
without  objection  and  waives  a  jury, 
he  will,  by  going  into  trial  without  ob- 
jection, waive  the  irregularity,  if  any 
occurred,  in  placing  the  cause  on  the 
short-cause  calendar.  It  is  not  enough 
that  defendant  excepted  to  the  refusal 
to  strike  the  cause  from  that  docket. 
He  should,  when  the  cause  is  called 
for  trial,  object  to  the  trial,  and  save 
an  exception  to  the  ruling  of  the 
court.      Belford    v.    Beatty,    145    111. 

414- 

1.  Minnesota. — St.  Louis  Car  Co.  v. 
Stillwater  St.  R.  Co.,  53  Minn.  129. 

Missouri. — Pry  v,  Hannibal,  etc.,  R. 
Co.,  73  Mo.  124. 


Iowa. — Ulmer  v.  Hiatt,  4  Greene 
(Iowa)  439;  Stockdale  z/.  Buckingham, 
II  Iowa  45. 

Illinois. — Abbott  v.  Semple,  25  111. 
107;  McNab  V.  Bennett,  66  111.  157. 

Kansas.  —  Carver  v.  Shelly,  17 
Kan.  472;  McBride  v.  Hartwell,  2 
Kan.  405;  Cohen  v.  Trowbridge,  6 
Kan.  385;  Shuster  v.  Finan,  19  Kan. 
117;  Bury  V.  Conklin,  23  Kan.  464; 
Freeman  v.  Waynant,  25  Kan.  280; 
Meixell  v.  Kirkpatrick,  29  Kan.  679; 
Bentz  V.  Eubanks,  32  Kan.  324. 

By  the  appearance  to  the  action  in 
any  case,  for  any  other  purpose  than 
to  take  advantage  of  the  defective  ex- 
ecution or  nonexecution  of  process,  a 
defendant  places  himself  precisely  in 
the  situation  in  which  he  would  be  if 
process  were  executed  upon  him,  and 
he  thereby  waives  all  objection  to  the 
defective  execution  or  nonexecution 
of  process  upon  him.  Mahany  v. 
Kephart,  etc.,  R.  Co.,  15  W.  Va.  609; 
Bank  of  the  Valley  v.  Bank  of  Berke- 
ley, 3  W.  Va.  386. 

Generally  speaking,  any  plea  or 
proceeding  which  raises  questions 
nonjurisdictional  and  involving  the 
merits  is  a  general  appearance. 
Meixell  v.  Kirkpatrick,  29  Kan.  679; 
Greenwell  v.  Greenwell,  26  Kan.  530; 
Bury  V.  Conklin,  23  Kan.  460;  Bur- 
dette  V.  Corgan,  26  Kan.  102;  Carver 
V.  Shelly,  17  Kan.  472;  Hendrix  v. 
Fuller,  7  Kan.  331;  Cohen  v.  Trow- 
bridge, 6  Kan.  388;  Heflferlin  v. 
Stuckslager,  6  Kan.  166;  Carr  v.  Cat- 
lin,  13  Kan.  408;  Simcock  v.  Emporia 
First  Nat.  Bank,  14  Kan.  529;  Branner 
V.  Chapman,  11  Kan.  118;  Pierce  v. 
Myers,  28  Kan.  364;  Bentz  w.  Eubanks, 
32  Kan.  324;  Freeman  v.  Waynant,  25 
Kan.  280;  Beckwith  v.  Kansas  City, 
etc.,  R.  Co.,  28  Kan.  484;  Shaw  v. 
Rowland,  32  Kan.  154;  Anglo-Amer- 
ican Packing  Co.  v.  Turner  Casing 
Co.,  34  Kan.  340. 

In  Court  for  General  Purposes. — Any 
act  that  from  its  nature  Implies  that  a 
defendant  is  in  court  for  "general 
purposes,"  as  to  plead  to  the  merits 
or  contest  the  trial,  is  sufficient. 
Bates  V.  Scott,  26  Mo.  App.  429. 

2.  Deshler  v.  Foster,  Morr.  (Iowa) 
403;    Abbott   V.    Semple,   25    111.    107; 
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Intention. — But  where  a  person  Is  brought  kito  court,  not  by 
service  of  process,  but  by  an  entry  of  his  appearance,  he  must  be 
intelligent  enough  to  comprehend  the  meaning  of  his  act;  and  to 
be  eilectual  such  appearance  must  be  with  knowledge  that  there 
is  an  action  pending,  and  with  a  full  intention  to  appear  therein.* 

Physical  Presence. — And  the  mere  presence  of  a  party  in  the  court 
room  during  a  trial  will  not  of  itself  constitute  an  appearance  in 
the  action.* 

2.  Procuring  or  Consenting  to  a  Continuance. — Procuring  a  con- 
tinuance of  the  cause  operates  a  general  appearance ;  '  and  like- 
wise an  application  by  motion,  or  otherwise,  for  a  continuance,  is 
a  general  appearance.*     And   a  continuance  by   agreement    of 


Flake  v.  Carson,  33  111.  518;  Aultman, 
etc.,  Co.  V.  Steinan,  8  Neb.  log;  Coll- 
ier V.  Falk,  66  Ala.  223.  See  Dugan 
V.  Baltimore,  70  Md.  2. 

Where  there  was  nothing  to  show 
that  an  appearance  was  for  a  special 
purpose,  and  although  the  acts  of  the 
attorney  were  limited  to  matters  con- 
nected with  the  process,  and  although 
he  left  the  court  when  he  had  failed 
to  accomplish  certain  purposes  of  a 
preliminary  character,  as  the  record 
did  not  expressly  recite  a  special  ap- 
pearance, it  was  held  that  the  pre- 
sumption was  a  general  appearance. 
Deshler  v.  Foster,  Morr.  (Iowa)  403. 

Bestriding  Motion. — When  a  party 
appears  for  a  specific  purpose,  or  to 
show  that  he  is  not  properly  before 
the  court,  he  should  so  restrict  his 
motion.  Flake  v.  Carson,  33  111.  525; 
Abbott  V.  Semple,  25  111.  107;  Ault- 
man, etc.,  Co.  V.  Steinan,  8  Neb.  109. 

1.  Merkee  v.  Rochester,  13  Hun  (N. 
Y.)  157;  Supreme  Lodge  v.  Zuhlke. 
129  111.  298. 

Shown  by  the  Beoord. — To  authorize 
a  judgment  against  a  party  without 
service  of  process  upon  him,  some  acts 
of  his,  clearly  indicating  his  intention 
to  voluntarily  appear  to  the  action, 
must  be  shown  by  the  record.  Fer- 
guson V.  Ross,  5  Ark.  517. 

Authorized  Act. — In  order  to  a  vol- 
untary appearance  which  will  give  the 
court  jurisdiction  of  the  person,  there 
must  be  an  action  by  the  party  him- 
self, or  by  some  one  authorized  by 
law  to  speak  and  act  for  him.  Rogers 
V.  McLean,  31  Barb.  (N.  Y.)  304. 

2.  Newlove  v.  Woodward,  9  Neb. 
504. 

Justice  Mtist  Advise.  —  The  mere 
presence  of  a  defendant  in  the  court 
room  will  not  authorize  the  magistrate 
to    render   a   judgment    against    him 


without  advising  him  that  a  suit  is 
pending,  nor  without  a  full  under- 
standing on  his  part  as  to  the  nature 
of  the  proceedings.  Merkee  v.  Roch- 
ester, 13  Hun  (N.  Y.)  157. 

Defendant  Mast  Give  Notice. — A  de- 
fendant must,  in  person  or  by  attor- 
ney, when  sued  before  a  justice  of  the 
peace,  he  having  one  hour  in  which 
to  appear  after  the  time  mentioned 
in  the  notice  for  appearance,  give 
notice  of  his  appearance  within  an 
hour  of  the  time  set  for  trial;  and  a 
mere  corporal  presence  of  defendant 
or  his  agent  at  the  place  of  trial, 
within  the  hour,  is  not  sufficient. 
McCoy  V.  Bell,  i  Wash.  504. 

3.  Sargent  v.  Flaid,  90  Ind.  501; 
Thayer  v.  Dove,  8  Blackf.  (Ind.)  567; 
Wibright  v.  Wise,  4  Blackf.  (Ind.) 
137;  Early  v.  Patterson,  4  Blackf. 
(Ind.)  449;  Rittenour  v.  McCausland, 
5  Blackf.  (Ind.)  540;  Dudley  v.  Fisher, 
7  Blackf.  (Ind.)  553- 

But  it  has  been  held  that  where  a 
defendant  cited  to  appear  in  an  action 
before  a  justice  of  the  peace  comes  in 
and  asks  for  a  continuance  for  one 
day,  and  on  the  next  day  appears  spe- 
cially to  object  to  the  jurisdiction  for 
certain  irregularities,  it  is  not  such 
an  appearance  as  will  confer  juris- 
diction on  the  justice.  Nelson  v, 
Campbell,  i  Wash.  261. 

Presumption. — And  it  has  also  been 
held  that  the  court  will  not  presume 
the  appearance  of  a  defendant  not 
regularly  served  with  summons,  be- 
cause a  continuance  was  ordered  after 
a  default  had  been  taken.  Norblett 
V.  Farwell,  38  Cal.  155. 

4.  Utica  City  Bank  v.  Buell,  9  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  385;  People 
V.  Houghton,  41  Hun  (N.  Y.)  559; 
Com.  V.  Helms,  8  Pa.  Co.  Ct.  Rep. 
410;    Lane   v.    Leech,    44   Mich.    163; 
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parties  is  tantamount  to  a  general  appearance.* 

3.  Service  of  Notice  of  Appearance. — The  service  of  a  general 
notice  of  appearance  constitutes  a  general  appearance.' 

4.  Notice  of  Retainer. — The  service  of  a  general  notice  of  re- 
tainer by  an  attorney  is  a  voluntary  general  appearance  in  the 
action.^ 


Ulmer  v.  Hiatt,  4  Greene  (Iowa)  439; 
Stockdale  v.  Buckingham,  11  Iowa  45; 
Converse  v.  Warren,  4  Iowa  158;  Bank 
of  the  Valley  v.  Bank  of  Berkeley,  3 
W.  Va.  391;  Williams  v.  Campbell,  i 
Wash.  (Va.)  153;  Buckingham  v.  Mc- 
Lean, 13  How.  (U.  S.)  150;  Farrar  v. 
U.  S.,  3  Pet.  (U.  S.)459. 

The  appearance  by  a  party  who 
asks  a  postponement  until  his  attorney 
could  arrive  is  a  general  appearance, 
although  the  attorney,  when  he  ar- 
rives, moves  to  quash  the  service  as 
insufficient.      Epps  v.  Sasby,  43  Ark. 

545- 

Affidavit. — An  affidavit  for  contin- 
uance filed  by  a  defendant  is  not  such 
an  appearance  as  will  warrant  the 
entering  of  judgment  of  default.  Hoyt 
V.  Macon,  2  Colo.  114. 

Not  Entitled  to  Continuance. — The  de- 
fendant isnot  entitledto  a  continuance, 
except  for  cause,  upon  appearing  to  a 
defective  notice.  Des  Moines  Branch 
Bank  v.  Van,  12  Iowa  523. 

To  hare  Case  Put  at  Foot  of  Docket. — 
The  appearance  of  a  party  for  the 
purpose  of  having  his  case  put  at  the 
foot  of  the  docket  gives  a  court  juris- 
diction, so  as  to  authorize  the  rendi- 
tion of  a  personal  judgment  against 
him.     Orear  v.  Clough,  52  Mo.  55. 

After  Decree. — Moving  for  a  post- 
ponement of  sale,  in  a  partition  case, 
after  decree,  is  a  general  appearance. 
Tallman  v.  McCarty,  11  Wis.  401. 

1.  Baisley  v.  Baisley,  113  Mo.  545; 
Peters  v.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  406;  Harvey  v.  Skipwith,  16 
Gratt-  (Va.)  410;  Hercules  Iron  Works 
V.  Elgin,  etc..  R.  Co.,  141  111.  491;  St. 
Louis,  etc.,  R.  Co.  v.  Barnes,  35  Ark. 
95;  Bazzo  V.  Wallace,  16  Neb.  290. 

In  an  action  against  a  corporation, 
plaintiff,  after  expiration  of  its  charter, 
moved  to  continue  the  action  against 
the  directors  who  were  in  office  at  the 
time  of  the  expiration,  but  notice  of 
the  motion  was  served  on  two  only  of 
the  directors.  Defendants'  attorneys 
appeared,  and  consented  to  an  ad- 
journment. Held,  that  there  was  an 
appearance  for  all  the  purposes  of  the 
motion.     Grafton  v.  Union  Ferry  Co. 


(Brooklyn  City  Ct.),   13  N.  Y.   Supp. 
878. 

Discontinuance. — A  party  defendant 
by  agreeing  to  a  discontinuance 
waives  any  defect  which  may  exist  in 
the  service  of  the  original  writ,  and 
makes  himself  a  party  to  the  record. 
Rogers  v.  Conway,  4  Ark.  70. 

2.  Catlin  v.  Moss,  2  Civ.  Pro.  Rep. 
(N.  Y.  Supreme  Ct.)  201. 

Date. — The  fact  that  a  notice  of  ap- 
pearance bears  date  prior  to  the  date 
of  the  summons  does  not  invalidate 
its  effect.  Steinam  v.  Strauss,  63  Hun 
(N.  Y.)629. 

Equivalent  to  Notice. — An  order  ex- 
tending defendant's  time  to  answer  is 
equivalent  to  a  notice  of  appearance, 
particularly  if  the  usual  affidavit  of 
merits  is  served  with  the  order.  Knee- 
land  V.  Martin,  2  N.  Y.  Month.  L.  Bull. 
56.  See  Brett  v.  Brown,  13  Abb.  Pr. 
N.  s.  (N.  Y.  Supreme  Ct.)  295. 

It  appearing  that  an  order  extend- 
ing the  time  to  answer,  together  with 
a  copy  of  the  affidavit  upon  which  it 
was  founded,  and  which  stated  the 
names  of  the  attorneys,  and  his  ab- 
sence from  the  city,  had  been  served 
upon  the  plaintiff's  attorney,  it  was 
held  that  the  service  thus  made  was 
equivalent  to  a  notice  of  appearance. 
Quin  V.  Tilton,  2  Duer  (N.  Y.)  648. 

3.  Reed  v.  Chilson,  142  N.  Y.  155; 
Olcott  V.  Maclean,  73  N.  Y.  223;  Ward 
V.  Roy,  69  N.  Y.  96;  Ogdensburgh, 
etc.,  R.  Co.  V.  Vermont,  etc.,  R.  Co., 
63  N.  Y.  176;  Jones  v.  Jones,  108  N. 
Y.  415;  Mors  V.  Stanton,  51  N.  Y.  649; 
Francis  v.  Sitts,  2  Hill  (N.  Y.)  362; 
Webb  V.  Mott,  6  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  439.  See  N.  Y.  Code  Civ. 
Pro.  §  424. 

N.  Y.  Supreme  Court  Bule. — Service  of 
notice  of  an  appearance  or  retainer, 
generally,  by  an  attorney,  is  an  ap- 
pearance except  where  special  bail  is 
required;  and  plaintiff  may  thereafter 
have  appearance  entered  nunc  pro  tunc. 
Rule  26  of  1S42;  25  of  1847;  7  of  1854; 
II  of  1858;  14  of  1871. 

And  notice  of  bail  necessarily  im- 
ports notice  of  retainer  as  attorney. 
Quick  V.  Merrill,  3  Cai.  (N.  Y.)  133. 
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5.  Filing  Demurrer. — Any  challenging  the  sufficiency  of  a 
pleading  is  a  general  appearance ;  by  interposing  a  demurrer  to 
the  complaint  or  declaration  the  defendant  makes  full  appearance 
in  the  action.* 


Nonresident. — The  service  of  a  gen- 
eral notice  of  retainer  by  an  attorney 
for  a  nonresident  defendant  is  equiv- 
alent to  personal  service  of  the  sum- 
mons, and  gives  the  court  jurisdiction 
of  the  person  of  such  defendant.  Reed 
V.  Chilson,  142  N.  Y.  152. 

Service  of  Declaration. — Service  of  a 
declaration  in  replevin  was  held 
regular,  though  made  before  the  re- 
turn day  or  actual  return  of  the  writ, 
the  defendant's  attorney  having  pre- 
vious to  the  notice  given  general 
notice  of  retainer.  Francis  v.  Sitts, 
2  HiIl(N.  Y.)362. 

What  Constitutes  Notice. — A  notice 
that  the  attorney  "  is  retained  by  de- 
fendants to  defend  this  action  "  is  a 
general  appearance.  Webb  v.  Mott, 
6  How.  Pr.  (N.  Y.  Supreme  Ct.)  439. 

And  a  notice  of  motion  in  a  cause, 
signed  "D.B., attorney  for  defendant," 
is  a  sufficient  notice  of  retainer. 
M'Kenster,  v.  Van  Zandt,  i  Wend.  (N. 

Y.)i3. 

The  act  of  subscribing  himself  as 
attorney  for  the  defendant  to  the 
notice  of  motion,  served  for  the  ex- 
oneration of  the  sheriff  from  liability 
as  bail,  is  probably  sufficient  to  con- 
stitute an  appearance  for  the  purpose 
of  waiving  mere  irregularities.  Doug- 
las V.  Haberstro,  8  Abb.  N.  Cas.  (N. 
Y.  Supreme  Ct.)  231.  Compare  Baxter 
V.  Arnold,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  445;  Kelsey  v.  Davis,  15  How. 
Pr.  (N.  Y.  Supreme  Ct.)  92;  Ayers  v. 
Western  R.  Corp.,  48  Barb.  (N.  Y.) 
132. 

Duty  of  Attorney. — If  plaintiff's  at- 
torney receives  from  different  attor- 
neys notices  of  retainer  for  defend- 
ant, he  ought  to  inform  the  second 
attorney  of  the  first  notice,  in  order 
to  prevent  surprise.  A  default  taken 
against  the  first  defendant,  without 
regarding  the  appearance  of  the 
second,  should  be  set  aside.  M'Nealy 
V.  Morison,  i  Johns.  Cas.  (N.  Y.)  28. 

Contra. — It  has  been  ruled  that  a 
general  notice  of  retainer  is  not  an 
appearance;  that  a  mere  notice  of  re- 
tainer by  an  attorney  is  not  sufficient 
appearance  on  which  to  enter  a  de- 
fault for  want  of  a  plea.  Vanderpoel 
V,    Wright,    I   Cow.    (N.   Y.)   209;  De 


Wandelaer  v.  Coomer,  6  Johns.  (N. 
Y.)328. 

And  it  has  also  been  held  that  serv- 
ing a  notice  of  retainer  generally  does 
not  waive  an  entire  variance  between 
the  notice  in  the  summons  and  the 
cause  of  action  stated  in  the  com- 
plaint. Voorhies  v.  Scofield,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  51;  Bierce  v. 
Smith,  2  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)4ii.  But  these  cases  were  decided 
on  peculiar  facts,  and  probably  the 
court  did  not  mean  to  deny  the  rule 
stated  in  the  text. 

1.  Kansas, — Carter  v.  Tallant,  51 
Kan.  516. 

Wisconsin.  —  Coffee  v.  Chippewa 
Falls,  36  Wis.  125. 

Iowa.  —  Johnson  v.  Tostevin,  60 
Iowa  46;  Beard  v.  Smith,  9  Iowa  50. 

Indiana. — Hust  v.  Conn,  12  Ind. 
257;  Knight  V.  Lowe,  15  Ind.  374; 
Crawfordsville  v.  Hays,  42  Ind.  200; 
Slanter  v.  Hallowell,  90  Ind.  286;  Gil- 
bert V.  Hall,  115  Ind.  549. 

Illinois. — Protection  Life  Ins.  Co.  v. 
Palmer.  81  111.  88. 

Arkansas. — Miller  v.  State.  35  Ark. 
276. 

Michigan. — Thompson  v.  Michigan 
Mut.  Ben.  Assoc,  52  Mich.  522. 

Ohio.  —  Klonne  v.  Bradstreet,  2 
Handy  (Ohio)  74;  Evans  v.  lies,  7 
Ohio  St.  233. 

Washington — Williams  v.  Miller.  I 
Wash.  Ter.  88. 

Nevada. — Sweeney  v.  Schultes,  19 
Nev.  53. 

Kentucky.  —  Chapin  \v.  Fulkerson 
(Ky.,  1894),  24  S.  W.  Rep.  1066. 

Georgia. — Lyons  v.  Planters'  Loan, 
etc..  Bank.  86  Ga.  485. 

United  States. — Hale  v.  Continental 
L.  Ins.  Co.,  12  Fed.  Rep.  359;  Hale  v. 
Continental   L.  Ins.  Co.,  20   Blatchf. 

(U.S.)  515. 

What  Constitutes. — Any  objection  in 
a  justice's  court,  by  the  defendant, 
that  the  plaintiff's  declaration  is  insuf- 
ficient in  law,  is  a  general  demurrer; 
and  a  general  demurrer  is  sufficient 
appearance  to  give  the  court  jurisdic- 
tion. Stevens  v.  Harris,  99  Mich. 
230;  Thompson  v.  Michigan  Mut. 
Ben.  Assoc,  52  Mich.  524;  Norberg  z/. 
Heineman,  59  Mich.  214. 


635 


General  Appearance. 


APPEARANCES. 


Pleading  to  the  Merits. 


6.  Pleading  to  the  Merits. — Any  pleading  to  the  merits,  by 
means  of  an  answer,  plea,  or  by  any  informal  manner  attacking 
plaintiff's  case,  is  a  general  appearance.* 


Moving  to  dismiss  the  bill  for  want 
of  equity  under  a  notice  given  pur- 
suant to  an  equity  rule  is  equivalent 
to  a  demurrer  and  constitutes  an  ap- 
pearance in  the  suit.  Albert  v.  Clar- 
endon Investment  Agency  (N.  J., 
1891),  23  Atl.  Rep.  8. 

Nonresident.  —  A  nonresident  de- 
fendant who  files  a  demurrer  confers 
jurisdiction  of  his  person.  Ogdens- 
burgh,  etc.,  R.  Co.  v.  Vermont,  etc., 
R.  Co.,  63  N.  Y.  176. 

Demurrer  by  State. — In  a  suit  by 
one  state  against  another  in  the  Su- 
preme Court  of  the  United  States,  the 
filing  a  demurrer  by  the  defendant 
state  is  an  appearance.  New  Jersey 
V.  New  York,  6  Pet.  (U.  S.)  283. 

Demurrer  Withdrawn. — Filing  a  de- 
murrer to  the  petition  is  a  general  ap- 
pearance, although  the  demurrer  is 
withdrawn  by  leave  of  court.  Evans 
V.  lies,  7  Ohio  St.  234. 

1.  Netv  York. — Aimer  v.  New  York, 
etc.,  R.  Co.  (City  Ct.),  14  N.  Y.  Supp. 
365;  Wheeler  v.  Lampman,  14  Johns. 
(N.  Y.)  481;  Leggett  v.  Raymond,  6 
Hill  (N.  Y.)  639;  Matter  of  Macaulay, 
27  Hun  (N.  Y.)  577;  People  v.  Liv- 
ingston County,  68  N.  Y.  114;  New 
York  V.  Furze,  3  Hill  (N.  Y.)  612; 
Matter  of  Thirty-fourth  St.  R.  Co., 
102  N.  Y.  343;  Dewitt  v.  Buchanan,  54 
Barb.  (N.  Y.)3i;  Molony  v.  Dows,  8 
Abb.  Pr.  (N.  Y.  C.  PI.)  316;  Burdick  v. 
Freeman,  46  Hun  (N.  Y.)  138;  Jones 
V.  Jones,  108  N.  Y.  415. 

Illinois. — Dart  v.  Hercules,  34  111. 
395;  Tonville  v.  Monroe,  74  111.  126; 
Gibson  v.  Powers,  16  111.  355. 

IVisconsin. — Zitske  v.  Goldberg,  38 
Wis.  216;  Heeron  v.  Beckwith,  i  W^is. 
17;  State  V.  Doane,  14  Wis.  483; 
Congar  v.  Galena,  etc.,  R.  Co.,  17 
Wis.  477;  Piano  Mfg.  Co.  v.  Rasey,  69 
Wis.  246;  Baizer  v.  Lasch,  28  Wis.  268; 
Coffee  V.  Chippewa  Falls,  36  Wis.  121; 
Barnum  v.  Fitzpatrick,  11  Wis.  81; 
Allen  V.  Lee,  6  Wis.  478;  Upper  Mis- 
sissippi Transp.  Co.  v.  Whittaker,  16 
Wis.  220;  Steen  v.  Norton,  45  Wis. 
412. 

Pennsylvania. — Com.  v.  Helms,  8 
Pa.  Co.  Ct.  Rep.  410;  Miller  v.  War- 
den, III  Pa.  St.  300. 

Louisiana.  —  Marqueze  v.  LeBlanc, 
29  La.  Ann.  194. 


JVew  Jersey. — Hale  v.  Lawrence,  21 
N.  J.  L.   714;  State  v.  Newark,  28  N. 

J-  L.  491- 

Mississippi.  —  Solomon  v.  Topelo 
Compress  Co.,  70  Miss.  822;  Davis  v. 
Patty,  42  Miss.  509. 

Alabama. — Brown  v.  Sutherlin,  44 
Ala.  278;  Whitaker  v.  Patton,  i  Port. 
(Ala.)  9. 

Iowa. — O'Halloran  v.  Sullivan,  i 
Greene  (Iowa)  75. 

West  Virginia. — Andrews  v.  Mundy, 
36  W.  Va.  22. 

Ohio. — Schaeffer  v.  Waldo,  7  Ohio 
St.  309. 

Arkansas. — Boyer  v.  Robinson,  6 
Ark.  552. 

Georgia. — Miller  v.  Whitehead,  66 
Ga.  283. 

United  States. — Goodyear  v.  Chaffee, 
3  Blatchf.  (U.  S.)  268;  Simmons  v. 
Baynard,  30  Fed.  Rep.  532;  U.  S.  v. 
Yates,  6  How.  (U.  S.)  605;  Herndon 
V.  Ridgway,  17  How.  (U.  S.)  424. 

See  St.  Louis,  etc.,  R.  Co.  v. 
Traweek,  84  Tex.  65;  York  v.  State, 
73  Tex.  651;  American  Legion  of 
Honor  v.  Larmour,  81  Tex.  71;  Ran- 
dall V.  Meredith  (Tex.,  1889),  11  S.  W. 
Rep.  170;  Sheehan  v.  Sims,  36  Mo. 
App.  225. 

What  is  Pleading  to  the  Merits. — Al- 
though a  defendant  might  attack  the 
jurisdiction  of  a  local  court  on  the 
ground  of  residence,  yet  where  the 
answer  does  not  allege  nonresidence 
or  attack  the  jurisdiction  of  the  court 
except  by  a  denial  of  an  allegation  of 
the  complaint  that  the  parties  were 
both  residents  of  the  county,  he 
pleads  to  the  merits  and  submits  to 
the  jurisdiction  of  the  local  court. 
Donnelly  v.  Woolsey  (Supreme  Ct.), 
38  N.  Y.  St.  Rep.  39. 

Foreign  Corporation. — A  foreign  cor- 
poration confers  jurisdiction  of  its 
person  by  the  service  of  a  general 
answer.  Brooks  v.  New  York,  etc., 
R.  Co.,  30  Hun  (N.  Y.)  47. 

Affidavit  of  Defense. — Filing  an  affi- 
davit of  defense  is  a  general  appear- 
ance. MacGeorge  v.  Chemical  Mfg. 
Co.,  141  Pa.  St.  525. 

Objections. — The  filing  of  objections 
against  an  application,  by  a  collector 
in  the  county  court,  for  judgment 
against  land  for  taxes,  by  an  attorney 
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7.  Obtaining  Extension  of  Time  to  Plead.— The  obtaining  of  an 
extension  of  time  to  plead  is  a  general  appearance.* 

8.  Making  Motions. — If  a  party  makes  a  motion  in  the  cause, 
not  limiting  his  appearance  to  a  specific  purpose,  he  will  be  held 
to  have  appeared  generally  for  all  purposes.* 


having  general  authority  to  appear 
for  that  purpose,  is  to  be  regarded  as 
an  entry  of  appearance  by  the  owner, 
and  gives  the  court  jurisdiction  of  his 
person.     Warren  v.  Cook,  ii6  111.  199. 

Intervening  Petition. — Filing  an  in- 
tervening petition  is  an  appearance. 
Bowdoin  College  v.  Merritt,  59  Fed. 
Rep.  6. 

Cross-Complaint. — An  answer  may  be 
an  appearance  to  the  cross-complaint 
of  a  codefendant.  Bradley  v.  In- 
dianapolis Builders',  etc.,  Assoc,  38 
Ind.  loi. 

Offering  to  File. — The  offering  to  file 
an  answer  is  a  general  appearance. 
Rogue  River  Min.  Co.  v.  Walker,  i 
Oregon  342. 

And  an  application  for  leave  to  an- 
swer is  a  general  appearance.  Frear 
V.  Heichert,  34  Minn.  96;  Anderson  v. 
Burchett,  48  Kan.  781;  Orr  v.  Seaton, 
I  Neb.  105. 

California. — The  mere  act  of  filing 
an  answer  does  not  operate  as  an  ap- 
pearance at  the  trial  so  as  to  prevent 
the  waiver  of  a  jury  trial  under  the 
177th  section  of  the  Practice  Act. 
Zane  v.  Crowe,  4  Cal.  112. 

1.  Bowman  v.  Sheldon,  5  Sandf.  (N. 
Y.)  662;  Garrison  v.  Carr,  34  How.  Pr. 
(N.  Y.  C.  PI.)  187;  State  v.  McCul- 
lough,  3  Nev.  202;  Briggs  v.  Stroud,  58 
Fed.  Rep.  717. 

Where  a  defendant  applies  for  and 
obtains  an  order  from  the  court  giving 
him  time  to  answer,  and  serves  that 
order,  with  a  notice  signed  by  an  at- 
torney as  "attorney  for  the  defend- 
ant," this  is  doing  an  act  in  the  prog- 
ress of  the  cause,  and  submitting  to 
the  jurisdiction  of  the  court,  which  is 
equivalent  to  an  appearance.  Ayres 
V.  Western  R.  Corp.,  48  Barb.  (N.  Y.) 
132. 

Contra. — The  obtaining  an  extension 
of  time  to  plead  is  not  a  general  ap- 
pearance, so  as  to  confer  jurisdiction. 
Bell  V.  Good  (City  Ct.),  19  N.-  Y.  Supp. 
693.  But  this  decision  was  by  the  City 
Court  of  New  York,  whose  jurisdiction 
is  dependent  upon  the  service  of  proc- 
ess in  the  city  of  New  York;  as  this 
is  a  jurisdictional   fact,  it  pannot  be 
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waived.  Compare  Mehrbach  v.  Part- 
ridge (City  Ct.),  29  N.  Y.  Supp.  681; 
Stevens  v.  Phoenix  Ins.  Co.,  24  How. 
Pr.  (N.  Y.  Supreme  Ct.)  517. 

2.  Flake  v.  Carson,  33  111.  525. 

Any  challenging  the  sufficiency  of  a 
pleading  by  a  motion  is  a  general  ap- 
pearance. Carter  v.  Tallant,  51  Kan. 
516. 

Irregularities. — Where  a  petition  had 
been  filed,  and  the  defendant  there- 
upon filed  a  motion  to  strike  from  the 
files  all  the  papers  filed  in  the  action, 
for  irregularities  and  defects, — held, 
that  this  was  an  entering  of  his  ap- 
pearance in  the  action  by  the  defend- 
ant. Maholm  v.  Marshall,  29  Ohio 
St.  611. 

Motion  for  Eule. — Where  the  defend- 
ant appears  and  moves  for  a  rule 
upon  the  plaintiff  to  file  a  sufficient 
bond,  and  for  leave  to  attach  a  jurat 
to  an  affidavit  on  file,  there  is  such  an 
appearance  as  dispenses  with  service 
of  process.  Long  v.  Trabue,  8  111. 
132. 

To  Dismiss  Suit. — The  filing  of  a  mo- 
tion to  dismiss  a  suit  constitutes  a 
general  appearance.  Welch  v.  Ayres 
(Neb.,  1895).  61  N.  W.  Rep.  635. 

Security  for  Costs. — Filing  a  motion 
for  security  for  costs  is  a  general  ap- 
pearance. Raymond  v.  Strine,  14  Neb. 
236. 

To  Suppress  Deposition. — A  motion  to 
suppress  a  deposition  is  a  general 
appearance.  Clark  v.  Blackwell,  4 
Greene  (Iowa)  441. 

To  Correct  Becord. — A  motion  to  cor- 
rect the  record  of  an  interlocutory  or- 
der is  a  general  appearance.  White  v. 
Merriam,  16  Neb.  96. 

Indorsing  Name  on  Motion. — It  has 
been  held  that  by  the  indorsement  of 
an  attorney's  name  upon  the  motion 
used  by  him  to  vacate  an  order  for  the 
publication  of  a  summons,  defend- 
ant appears  in  the  action  generally. 
Phelps  V.  Phelps,  6  Civ.  Pro.  Rep.  (N. 
Y.  Supreme  Ct.)  117.  But  this  ruling 
arises  from  the  construction  of  the 
New  York  Code. 

Motion  Not  Filed  or  Acted  upon. — But 
a  motion  which  has  not  been  actually 
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Argnment.— An  argument  of  a  motion  is  a  general  appearance,  at 
least  for  the  purpose  of  waiving  any  irregularity  in  the  service  of 
motion  papers.* 

9.  Stipulations. — A  stipulation  entered  into  by  the  parties,  or 
their  counsel,  touching  a  matter  in  the  cause,  may  constitute  a 
submission  by  them  to  the  jurisdiction  of  the  court,  an  acknowl- 
edgment by  them  that  the  court  has  power  to  try  and  determine 
the  action,  and  to  render  judgment  in  it.* 

10.  Waiver  of  Process — Admission  of  Service. — The  admission  by  a 
defendant  of  the  service  of  process  is  but  evidence  of  such  ser- 
vice. It  is  evidence  of  the  same  force,  and  no  greater,  than  if 
proof  of  service  were  made  in  some  other  manner.  In  either  case 
the  court  acquires  jurisdiction,  if  at  all,  through  the  service  of  the 
process  ;  if  the  service  of  the  process  is  void,  an  admission  of  its 


filed  in  court,  and  which  has  been 
abandoned,  does  not  constitute  such 
an  appearance  as  waives  the  necessity 
for  process.  Woods  v.  Dickinson,  7 
Mackey  (D.  C.)  301.  And  a  motion 
filed  after  the  adjournment  of  the 
court,  and  not  acted  upon,  is  not  such 
an  appearance  as  to  give  the  court  ju- 
risdiction over  the  person  filing  the 
motion.  Todd  v.  De  La  Mott,  9  Colo. 
222. 

The  taking  of  depositions  in  vaca- 
tion by  a  defendant  to  prove  the  de- 
fense, pending  a  motion,  unacted  on, 
to  dismiss  the  suit,  is  not  an  abandon- 
ment of  the  motion  or  a  waiver  of  the 
ground  upon  which  it  has  been  pre- 
sented.    Briggs  V.  Davis,  34  Me.  158. 

New  York. — The  rule  formerly  in 
New  York  was  that  a  notice  of  motion, 
signed  by  the  attorney,  for  the  defend- 
ant, generally,  without  stating  that  it 
was  for  the  purpose  of  the  motion 
only,  was  a  general  appearance.  Bax- 
ter V.  Arnold,  9  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  445.  But  a  notice  of  mo- 
tion is  not  now  an  appearance  in  the 
action.  Valentine  v.  Myers  Sanitary 
Depot,  36  Hun  (N.  Y.)  201. 

1.  Cronin  ».  O'Reiley  (Buffalo  Super. 
Ct.).  26  N.  Y.  St.  Rep.  249;  Curtis  v. 
Walling,  2  Idaho  383. 

Oronnds  of  Motion. — Where  the  at- 
torneys of  both  parties  appear  in  open 
court  and  by  consent  argue  a  motion 
for  a  new  trial,  this  consent,  even  if 
it  is  a  waiver  of  notice  of  intention  to 
move  for  a  new  trial,  is  not  a  waiver 
of  a  statement  in  some  proper  form  of 
the  grounds  of  motion.  Walls  v.  Pres- 
ton, 25  Cal.  59. 

Statement. — Where  a  party  appears 
and  argues  a  motion  for  a  new  trial 


he  cannot  afterwards  object  that  the 
statement  was  not  agreed  to  by  him, 
and  that  it  was  not  settled  by  the 
judge.  Dickinson  v.  Van  Horn,  9 
Cal.  207. 

Pr#sumption. — If  counsel  appears  to 
a  motion,  the  presumption  is  that  he 
appeared  to  oppose,  and  not  to  con- 
sent to,  the  order  sought  by  the  mo- 
tion. Borkhcim  v.  North  British,  etc., 
Ins.  Co.,  38  Cal.  623. 

2.   Keeler  v.  Keeler,  24  Wis.  525. 

Where  the  defendant's  attorney  ob- 
tained from  plaintiff's  attorney  this 
stipulation,  "  defendant  may  serve  ap- 
pearance and  demand  papers  in  above- 
entitled  action  at  any  time  on  or  before 
Sept.  3,  1882," — held,  that  a  subsequent 
appearance  made  under  such  a  stipu- 
lation is  a  general  appearance.  Rate! 
V.  Ratel,  17  N.  Y.  Wkly.  Dig.  136. 

Time  and  Place  of  Trial. — A  stipula- 
tion by  defendant  as  to  the  time  and 
place  of  trial  is  a  waiver  of  all  defects 
in  the  process,  and  of  process  itself,  if 
none  has  issued.  Keeler  v.  Keeler, 
24  Wis.  522. 

Time  to  Plead. — Obtaining  by  stipu- 
lation of  further  time  to  plead  is  a 
general  appearance.  State  v.  Mess- 
more,  14  Wis.  115. 

Promise  to  Enter  Appearance. — A  stip- 
ulation by  the  counsel  for  the  de- 
fendant to  enter  the  appearance  of  his 
client,  and  a  subsequent  refusal  to  do 
so,  will  not  constitute  an  appearahce. 
Soles  V.  Sheppard,  96  111.  131. 

For  Settlement. — A  stipulation  for  a 
settlement  and  dismissal  of  the  action 
is  not  such  an  appearance  as  entitles 
the  defendant  to  notice  of  further 
proceedings  in  the  action.  Grant  v. 
Schmidt,  22  Minn.  i. 
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service  does  not  validate  it.  Therefore  a  mere  admission  of 
service  of  process  is  not  a  general  appearance.* 

Agreement. — But  an  admission  of  service  of  process  may  be  some- 
thing more  than  a  mere  admission.  If  it  partakes  of  the  nature 
of  an  agreement  to  enter  an  appearance  it  is  sufficient  to  confer 
jurisdiction  upon  the  court.* 

11.  Taking  Part  in  the  Proceedings. — Lastly,  any  taking  part  in 
the  proceedings  will  constitute  a  general  appearance.^ 

XVn.  Effect  of  a  Gekekal  Appearance— 1.  Jurisdiction  over 
Person. — It  is  a  universal  rule,  which  admits  of  no  exception,  that, 
if  the  court  has  jurisdiction  of  the  subject-matter,  a  general  ap- 
pearance gives  jurisdiction  over  the  person.* 


1.  Keeler  v.  Keeler,  24  Wis.  526;  ance,  although  such  signer  is  also  a 
Donlevy  v.  Cooper,  2  Nott  &  M.  defendant  not  served.  Hendrick  v. 
(S.  Car.)  548;  Hastings  First  Nat.  Kellogg,  3  Greene  (Iowa)  215.  Com- 
Bank  v.  Rogers,  12  Minn.  529.  pare  Chatham  v.  Morrison,  31  S.  Car. 

A  written  admission  of  a  void  ser-  326;   Henderson  v.  Carbondale    Coal, 

vice  of  summons,  with  an  agreement  etc.,  Co.,  140  U.  S.  26;    Herd  v.  Cist 

to  "waive  any  other   service,"  is   not  (Ky.,  1893),  20  S.  W.  Rep.  1035. 

sufficient  to  give   the   court    jurisdic-  4.  Alabama. — Johnson    v.   West,    43 

tion.     Weatherbee  v.  Weatherbee,   20  Ala.  689;  Birmingham  Flooring  Mills 

Wis.  499.      Compare  Laramore  v.  Chas-  v.  Wilder,  85  Ala.  593;  Stetson  v.  Gold- 

tian,  25    Ga.   593,  where    it  was    held  smith,  30  Ala.  602;  Collier  v.  Falk,  66 

that  if  a  party  acknowledge  service,  Ala.  223. 

at  the  appearance  term  of  the  court,  Arkansas. — Wilson  j/.  Fowler,  3  Ark. 

of  the  process  and  complaint,  he  shall  463:  Grimmett  v.  Askew,  48  Ark.  151; 

not  be  allowed  to  dismiss  the  cause  Ferguson  v.   Ross,  5  Ark.  517;  Gooch 

for  want  of  service  at  the  trial  term.  v.  Jeter,  5  Ark.  383. 

2.  Keeler  v.  Keeler,  24  Wis.  525;  California. — Cronise  v.  Carghill,  4 
Shaw  V.  First  Nat.  Bank,  49  Iowa  179;  Cal.  120;  Suydam  v.  Pitcher,  4  Cal. 
Humphreys  v.  Humphreys,  Morr.  280;  Douglass  v.  Pacific  Mail  Steam- 
(lowa)  359.  Contra,  Van  Epps  v.  ship  Co.,  4  Cal.  304;  Smith  v.  Curtis, 
Clapp.  I  Wend.  (N.  Y.)  78;  McCor-  7  Cal.  584;  Hayes  v.  Shattuck,  21  Cal. 
mack  V.  Greenburgh  First  Nat.  Bank,  51;  Glidden  v.  Packard,  28  Cal.  649; 
53  Ind.  466.  Randall  v.  Falkner,  41  Cal.   242;  Dyer 

3.  Introdneing  Evidence. — By  intro-  v.  North,  44  Cal.  157;  Johnson  v.  Ty- 
ducing  evidence  at  the  trial  the  de-  son,  45  Cal.  257;  Kimball  v.  Alameda 
fendant  submits  himself  to  the  juris-  County,  46  Cal.  19;  Ghiradelli  v. 
diction  of  the  court.  Fitterling  v.  Greene,  56  Cal.  629;  Spring  Valley 
Missouri  Pac.  R.  Co.,  79  Mo.  504.  Water  Works  v.  Schottler,  62  Cal.  69; 

Appearing  as  a  Witness. — An  appear-  In  re  Thompson's  Estate,  loi  Cal.  349. 

ance  of  a  party  to  testify  as  a  witness  Colorado. — Denver,   etc.,    R.    Co.    v. 

is   not  an  appearance    to    the    action.  Neis,  10  Colo.  56. 

Nixon  V.    Downey,   42  Iowa  78.     But  Connecticut.  —  Payne    v.     Farmers', 

where   a  party,    though    not    served,  etc.,   Bank,   29  Conn.   415;  Vernon  v. 

appears  on  the  trial  and  is  voluntarily  Vernon  West  School  Dist.,  38  Conn, 

examined  as  a  witness  in   his  own  be-  112. 

half,  he  submits  himself  to  the  juris-  Delaware. — Deputy  z^.  Belts,  4  Harr. 

diction  of  the    court.     Market   Street  (Del.)  352. 

Bank  v.  Stumpe,  2  Mo.  App.  545.  Florida. — Standley     v.     Arnow,     13 

Filing  Prsecipes. — But    the    mere  fil-  Fla.  361;  Hart  v.  Smith,  17  Fla.  767. 

ing  of  praecipes  for  subpoenas  for  wit-  Georgia. — Moulton  v.    Baer,    78  Ga. 
nesses   is   not  an  appearance.     Beck- 
with   V.  Kansas  City,  etc.,  R.  Co.,  28 
Kan.  484. 

Signing  Bond. — The  signing  an  ap- 


215- 

Illinois. — Kingman  v.  Decker,  43  III. 
App.  303;  Clarkson  v.  Erie,  etc..  Dis- 
patch  Co.,  6   111.  App.  284;  Middleton 


peal  bond  as  surety  is  not  an  appear-     v,  Middleton,   18   111.   App.   472:  Van- 
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Nonresidents.  — The  principle  that  a  general  appearance  confers 
personal  jurisdiction  is  of  great  importance  when  a  nonresident 


derbilt  v.  Johnson,  4  111.  48;  Dunn  v. 
Keegin,  4  111.  292;  Mineral  Point  R. 
Co.  V.  Keep,  22  111.  9;  Abbott  v.  Sem- 
ple,  25  111.  107;  Roberts  v.  Thomson, 
28  111.  79;  Miles  V.  Goodwin,  35  111.  53; 
Radcliff  V.  Noyes,  43  111.  318;  Hum- 
phrey V.  Newhall,  48  111.  116;  O'Brien 
V.  Haynes,  61  II!.  494;  Bills  v.  Stanton, 
69  111.  51;  Fink  V.  Disbrow,  69  111.  76; 
Filkins  z/.  Byrne,  72  111.  loi;  Wasson 
V.  Cone,  86  111.  46;  Wilson  v.  Roots, 
119  111.  379;  Mason's,  etc..  Special 
Damage  Dist.  v.  Gritfin,  134  111.  330; 
Easton  v.  Altum,  2  111.  250;  Mitchell 
V.  Jacobs,  17  111.  235;  McFadden  v, 
Fortier,  20  111.  509;  Dart  v.  Hercules, 
34  111.  395;  Edens  v.  Williams,  36  111. 
252;  Dunning  v.  Dnnning,  37  111.  306; 
Roberts  v.  Formhalls,  46  111.  66;  Bald- 
win V.  Murphy,  82  111.  485;  Beecher  v. 
James,  3  111.  462;  People  v.  Cairo,  50 
I^.  154;  Crull  V.  Keener,  18  111.  65; 
Wiggins  V.  Chicago,  68  111.  372; 
Duncan  v.  Charles,  5  111.  561;  Dana  i/. 
Adams,  13  111.  691;  Martin  v.  Judd,  60 
111.  78;  Leslie  v.  Fischer,  62  111.  118; 
Flake  v.  Carson,  33  111.  518;  Johnson 
V.  Buell,  25  111.  66. 

Indiana. — Lake  Erie,  etc.,  R.  Co.  v. 
Lowder,  7  Ind.  App.  537;  Wabash  R. 
Co.  V.  Lash,  103  Ind.  80,  i  West.  Rep. 
307;  Ard  V.  State,  114  Ind.  542;  Day 
V.  Henry,  104  Ind.  324;  Nietert  v. 
Tren^man,  104  Ind.  390;  Reynolds  v. 
Shults,  106  Ind.  291;  Willman  v.  Will- 
man,  57  Ind.  500;  Scott  J*.  Hull,  14  Ind. 
136;  Kegg  V.  Welden,  10  Ind.  550; 
Knight  V.  Low,  15  Ind.  374;  Little  v. 
Vance,  14  Ind.  22;  Adams  Express  Co. 
V.  Hill,  43  Ind.  157;  Louisville,  etc., 
R.  Co.  V.  Nicholson,  60  Ind.  158;  Craw- 
fordsville  v.  Hayes,  42  Ind.  200;  Al- 
bertson  v.  Williams,  23  Ind.  612; 
Coplinger  v.  Steamboat  David  Gib- 
son, 14  Ind.  480;  Campbell  v.  Swasey, 
12  Ind.  70. 

Iowa. — German  Bank  v.  American 
F.  Ins.  Co.,  83  Iowa  491;  Schrader  v. 
Hoover  (Iowa,  1893),  54  N.  W.  Rep. 
463;  McQuillan  z/.  Windsor,  6  Iowa  396; 
Shaffer  v.  Trimble,  2  Greene  (Iowa) 
464;  Bell  V.  Pierson,  Morr.  (Iowa) 
21;  Hall  V.  Biever,  Morr.  (Iowa) 
113;  Winchester  v.  Cox,  3  Greene 
(Iowa)  575;  Hedinger  v.  Silsbee,  2 
Greene  (Iowa)  363;  Houston  v.  Wol- 
cott,  I  Iowa  86;  VanVark  v.  Van  Dam, 
14  Iowa  232;  Childs  v.  Limback,  30 
Iowa  398;  Wilgus  V.  Gettings,  19  Iowa 


82;  Cane  v.  Watson,  Morr.  (Iowa)  52; 
Anspach  v.  Ferguson,  71  Iowa  144; 
Weil  V.  Lowenthal,  10  Iowa  575; 
Deshler  v.  Foster,  Morr.  (Iowa)  403; 
Hodges  V.  Brett,  4  Greene  (Iowa)  345; 
Miibourn  v,  Fouts,  4  Greene  (Iowa) 
346;  Ulmer  v.  Hiatt,  4  Greene  (Iowa) 

439- 

Kansas. — Shuster  v.  Finan,  19  Kan. 
114;  Bury  V.  Conklin,  23  Kan.  460; 
Shaw  V.  Rowland,  32  Kan.  154;  Bentz 
V.  Eubanks,  32  Kan.  321. 

Kentucky. — Duncan  v.  Wickliffe,  4 
Mete.  (Ky.)  118. 

Louisiana. — Billin  v.  White,  15  La. 
Ann.  624;  Marin  v.  Thurry,  29  La. 
Ann.  362. 

Maine. — Mitchell  v.  Union  L.  Ins. 
Co.,  45  Me.  104. 

Maryland. — Clark  v.  Bryan,  16  Md. 
171;  Ireton  v.  Baltimore,  61  Md.  432. 
Massachusetts. — Elliott  z'.McCormick, 
144  Mass.  10;  Martin  v.  Kittredge,  144 
Mass.  13,  note;  Nye  v.  Liscomb,  21 
Pick.  (Mass.)  263;  Ames  v.  Winsor, 
19  Pick.  (Mass.)  247. 

Michigan. — Lane  v.  Leech,  44  Mich. 
163;  Dailey  v.  Kennedy,  64  Mich.  208; 
Michels  v.  Stork,  44  Mich.  2;  Schwab 
V.  Mabley,  47  Mich.  512. 

Minnesota. — Chouteau  v.  Rice,  i 
Minn.  192;  Johnson  v.  Knoblauch,  14 
Minn.  16;  Craighead  v.  Martin,  25 
Minn.  41 ;  Steinhart  v.  Pitcher,  2oMinn. 
102;  Anderson  v.  Southern  Minnesota 
R.  Co.,  21  Minn.  30;  Allen  v.  Coates, 
29  Minn.  46;  Curtis  v.  Jackson,  23 
Minn.  268;  Covert  v.  Clark,  23  Minn. 
539;  Chubbuck,  v.  Cleveland,  37  Minn. 
466;  Hastings  First  Nat.  Bank  v. 
Rogers,  12  Minn.  529. 

Mississippi. — Harris  v.  Gwin,  10 
Smed.  &  M.  (Miss.)  563;  Bacon  v. 
Bevan,  44  Miss.  293;  Byrne  v.  Jeffries, 
38  Miss.  533;  Hemphill  v.  Hemphill, 
34  Miss.  68;  Graves  v.  Fulton,  7  How. 
(Miss.)  592;  Henderson  v.  Hamer,  5 
How.  (Miss.)  525;  Young  v.  Rankin,  4 
How.  (Miss.)  27;  Stevens  v.  Richer, 
I  How.  (Miss.)  523. 

Missouri. — Orear  v.  Clough,  52  Mo. 
55;  Whiting  V.  Budd,  5  Mo.  443;  Ten- 
nison  v.  Tennison,  49  Mo.  no;  Lewis 
V.  Nuckolls,  26  Mo.  278;  State  v. 
Woolery,  39  Mo.  525;  Hulett  v.  Nu- 
gent, 71  Mo.  131;  Nay  v.  Hannibal, 
etc.,  R.  Co.,  51  Mo.  575;  Chrismer  v. 
St.  Louis,  etc.,  R.  Co.,  54  Mo.  152; 
Transier  v.  St.  Louis,  etc.,  R.   Co.,  54 
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is  sued.     In   a  personal  action  brought  against  a  citizen  of  an- 
other state  the  court  does  not  acquire  jurisdiction  over  him  by 


Mo.  189;  Smith  v.  Monks,  55  Mo.  106; 
Feedler  v.  Schroeder,  59  Mo.  364; 
Griffin  v.  Van  Meter,  53  Mo.  430; 
Peters  v.  St.  Louis,  etc.,  R.  Co.,  59 
Mo.  406;  Page  V.  Atlantic,  etc.,  R. 
Co.,  61  Mo.  78;  Rowley  v.  Hinds,  50 
Mo.  403;  Seymour  v.  Farrell,  51  Mo. 
95;  Seaton  v.  Chicago,  etc.,  R.  Co.,  55 
Mo.  416;  Witthouse  v.  Atlantic,  etc., 
R.  Co.,  64  Mo.  523;  Hudson  v.  St. 
Louis,  etc.,  R.  Co.,  53  Mo.  525;  Smith 
V.  Burlington,  etc.,  R.  Co.,  55  Mo.  526; 
Bailey  v.  McGinniss,  57  Mo.  362; 
Hembree  v.  Campbell.  8  Mo.  572; 
Underwood  v.  Dollins,  47  Mo.  259; 
Rector  v.  St.  Louis  County  Ct.,  i  Mo. 
607;  Bonney  v.  Baldwin,  3  Mo.  49; 
Bartlett  z/.  McDaniel,  3  Mo.  55;  Phil- 
lebart  v.  Evans,  25  Mo.  323;  Mont- 
gomery V.  Tipton,  I  Mo.  446;  Schlat- 
ter V.  Hunt,  I  Mo.  651;  Grissom  v. 
Allen,  10  Mo.  303;  Thurman  z/.  James, 
48  Mo.  235;  Boone  v.  Corlew,  3  Mo. 
12;  Robinson  v.  Walker,  45  Mo.  117; 
Lincoln  v.  Hilbus,  36  Mo.  149;  Bohn 
V.  Devlin,  28  Mo.  319;  Little  v.  Little, 
5  Mo.  227;  Holliday  v.  Cooper,  3  Mo. 
286;  Barnett  v.  Lynch,  3  Mo.  369; 
Williams  v.  Bower,  26  Mo.  601;  Hart 
V.  Robinett,  5  Mo.  11;  Hart  t/.  Spence, 
5  Mo.  17;  Bettis  V.  Logan,  2  Mo.  2; 
Powers  V.  Browder.  13  Mo.  154;  Griffin 
V.  Samuel,  6  Mo.  50;  McNair  v.  Biddle, 
8  Mo.  257;  Fare  v.  Gunter,  82  Mo.  522; 
Pomeroy  v.  Betts,  31  Mo.  419;  Schell 
V.  Leland,  45  Mo.  2S9;  Hulett  v.  Nu- 
gent, 71  Mo.  131;  Lutes  V.  Perkins,  6 
Mo.  57;  Smith  v.  St.  Louis,  etc.,  R. 
Co.,  20  Mo.  App.  689;  Rice  v.  Indian- 
apolis, etc.,  R.  Co.,  3  Mo.  App.  27; 
Murphy  v.  Sem,  3  Mo.  App.  594. 

Nebraska. — Bowen  v.  School  Dist., 
10  Neb.  265;  Bazzo  v.  Wallace,  16 
Neb.  290;  Kane  v.  Union  Pac.  R. 
Co.,  5  Neb.  105;  Crowell  v.  Galloway, 
3  Neb.  215;  Cropsey  v.  Wiggenhorn, 
3  Neb.  108;  Kane  v.  People,  4  Neb. 
509;  Miller  v.  Finn,  i  Neb.  254;  Porter 
V.  Chicago,  etc.,  R.  Co.  i  Neb.  14; 
Aultman,  etc.,  Co.  v.  Stilman,  8  Neb. 
109. 

New  York. — Fisher  v.  Hepburn,  48 
N.  Y.  41;  Reed  v.  Chilson,  142  N.  Y. 
152;  Olcott  V.  Maclean,  73  N.  Y.  223; 
Ward  V.  Roy,  69  N.  Y.  96;  Ogdens- 
burg,  etc.,  R.  Co.  v.  Vermont,  etc.,  R. 
Co.,  63  N.  Y.  176;  Jones  v.  Jones.  108 
N.  Y.  415;  Mors  V.  Stanton,  51  N.  Y. 
649;  Kinnier  v.  Kinnier,  45  N.  Y.  535; 


Macomber  v.  New  York,  17  Abb. 
Pr.  (N.  Y.  Super.  Ct.)  35;  Pease  v. 
Delaware,  etc.,  R.  Co.,  10  Daly  (N.  Y.) 
459;  Lester  v.  Crary,  i  Den.  (N.  Y.) 
81;  Varian  v.  Stevens,  2  Duer  (N.  Y.) 
635 ;  Patten  v.  Neal,  62  How.  Pr.  (Mont- 
gomery County  Ct.,  N.  Y.)  158;  Rossw. 
Konor  (Supreme  Ct.),  17  N.  Y.  St.  Rep. 
465;  Eitel  V.  Bracken,  38  N.  Y.  Super. 
Ct.  7  \citing  Spyer  v.  Fisher];  Hovey 
V.  Dole,  45  N.  Y.  Super.  Ct.  606;  Dunn 
V.  Dunn,  4  Paige  (N.  Y.)  425;  Seebor 
V.  Hess,  5  Paige  (N.  Y.)  85;  Ayers  v. 
Western  R.  Corp.,  48  Barb.  (N.  Y.) 
132;  Carpenter  v.  Central  Park,  etc., 
R.  Co.,  II  Abb.  Pr.  n.  s.  (N.  Y.  C. 
PI.)  416;  Christal  v.  Kelly,  88  N.  Y. 
285;  Rowley  v.  Stoddard,  7  Johns.  (N. 
Y.)  207;  Adams  v.  Gilbert,  9  Wend. 
(N.  Y.)  499;  Webb  v.  Mott,  6  How.  Pr. 
(N.  Y.  Supreme  Ct.)  439;  Hewitt  v. 
Howell,  8  How.  Pr.  (N.  Y.)346;  Camp 
V.  Tibbetts,  2  E.  D.  Smith  (N.  Y.)  20; 
Merkee  v.  Rochester,  13  Hun  (N.  Y.) 
157;  Wheelock  v.  Lee,  74  N.  Y.  495; 
Clark  V.  Van  Vrancken,  20  Barb.  (N. 
Y.)  278;  De  Wandelaer  v.  Coomer,  6 
Johns.  (N.  Y.)  328;  Vanderpoel  v, 
Wright,  I  Cow.  (N.  Y.)  209;  Mann  v. 
Carley,  4  Cow.  (N.  Y.)  148;  Sullivan 
V.  Frazee,  4  Robt.  (N.  Y.)  616. 

North  Carolina.  —  Etheridge  v, 
Woodley,  83  N.  Car.  11;  England  v. 
Garner,  90  N.  Car.  197. 

Ohio. — Hammond  v.  Hammond,  21 
Ohio  St.  620;  Buckingham  v.  Mc- 
Cracken,  2  Ohio  St.  287;  Harrington 
V.  Heath,  15  Ohio  483;  Whitman  v. 
Keith,  18  Ohio  St.  134;  Fee  v.  Big 
Sand  Iron  Co.,  13  Ohio  St.  563;  Hub- 
bell  V.  Broadwell,  Wright  (Ohio)  248; 
Bryans  v.  Taylor,  Wright  (Ohio)  245; 
Gardiner  v.  McDowell,  Wright  (Ohio) 
762;  Eaton  V.  Morgan,  Tappan  (Ohio) 
77;  Evans  v.  lies,  7  Ohio  St.  234; 
Cleveland,  etc.,  R.  Co.  v.  Mara,  26 
Ohio  St.  185;  Handy  v.  Insurance  Co., 
37  Ohio  St.  366. 

Pennsylvania. — Large  v.  Bristol 
Steam  Tow-boat  Co.,  2  Ashm.  (Pa.) 
394;  Watt's  Estate,  158  Pa.  St.  i; 
Weaver  v.  Stone,  2  Grant's  Cas.  (Pa.) 
422;  Fox  V.  Reed,  3  Grant's  Cas.  (Pa.) 
81;  Hoffman  v.  Galland,  i  Leg.  Rec. 
(Pa.)  16;  Brock  v.  Brock,  18  W.  N.  C. 
(Pa.)  123;  Davis  v.  Mayer,  6  Lane. 
(Pa.)  105;  Philadelphia  v.  Olive  Cem- 
etery Co.,  6  W.  N.  C.  (Pa.)  238;  Wright 
V.  Galloway,   8   W.  N.  C.  (Pa.)  163; 
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virtue  of  notice  served  on  him  in  such  other  state.  While  process 
cannot  extend  beyond  the  limits  of  the  state,  yet  a  nonresident 
becomes  subject  to  the  jurisdiction  of  the  court  by  a  general  ap- 
pearance.* 

Foreign  Corporations. — And  a  voluntary  and  general  appearance  by 
a  foreign  corporation  gives  jurisdiction  over  it.* 


Lehigh  Valley  R.  Co.  v.  Hanley  (Pa., 
1887),  10  Atl.  Rep.  4;  Boland  v.  Mason, 

66  Pa.  St.  138;  Michew  v.  McCoy,  3 
W.  &  S.  (Pa.)  501. 

South  Carolina. — Lanneau  v.  Ervin, 
12  Rich.  (S.  Car.)  31. 

Tennessee. — Tennessee  Bank  v.  An- 
derson, 3  Sneed  (Tenn.)  669. 

Texas. — Glass  v.  Smith,  66  Tex.  548; 
Meyer  v.  Smith  (Tex.  Civ.  App.,  1893), 

21  S.  W.  Rep.  995;  Cunningham  v. 
State,   74  Tex.   511:    Rabb  v.  Rogers, 

67  Tex.  335;  Central,  etc.,  R.  Co.  v. 
Morris,  68  Tex.  49. 

Vermont. — Scott    v.    Niles,    40    Vt. 

573- 

Virginia. — Jones  v.  Bradshaw,  16 
Gratt.  (Va.)  355. 

Wisconsin. — Caughey  v.  Vance,  3 
Chand.  (Wis.)  308;  Tallman  v.  Mc- 
Carty,  11  Wis.  401;  Anderson  v.  Mor- 
ris, 12  Wis.  689;  Bell  V.  Olmsted,  18 
Wis.  69;  Pryce  v.  Security  Ins.  Co., 
29  Wis.  270;  Atkins  v.  Fraker,  32  Wis. 
510;  Krueger  v.  Pierce,  37  Wis.  269; 
Ruthe  V.  Green  Bay,  etc.,  R.  Co.,  37 
Wis.  344;  Fairfield  v.  Madison  Mfg. 
Co.,  38  Wis.  346;  Kane  v.  Fond  du 
Lac,  40  Wis.  495;  Everdell  v.  Sheboy- 
gan, etc.,  Co.,  41  Wis.  395;  Carpenter 
V.  Shepardson,  43  Wis.  406;  North 
America  Ins.  Co.  v.  Swineford,  28  Wis. 
257;  Allen  V.  Lee,  6  Wis.  478. 

United  States. — Toland  v.  Sprague, 
12  Pet.  (U.  S.)  300;  U.  S.  V.  Yates,  6 
How.  (U.  S.)  605;  Knox  v.  Summers, 
3  Cranch  (U.  S.)  496;  Legee  v. 
Thomas,  3  Blatchf.  (U.  S.)  11;  Small 
V.  Montgomery,  17  Fed.  Rep.  865; 
Hendrickson  v.  Chicago,  etc.,  R.  Co., 

22  Fed.  Rep.  569;  Graham  v.  Spencer, 
14  Fed.  Rep.  603;  Hill  v.  Mendenhall, 
21  Wall.  (U.  S.)453;Harknessz/.  Hyde, 
98  U.  S.  476;  Shields  v.  Thomas,  18 
How.  (U.  S.)  253;  Friezen  v.  Alle- 
mania    F.     Ins.    Co.,    30    Fed.     Rep. 

349- 

While  all  the  foregoing  cases  do  not 
expressly  decide  that  a  general  ap- 
pearance confers  personal  jurisdiction, 
most  of  them  holding  that  process 
itself,  or  irregularities  therein,  is 
■waived  by  an  appearance,   yet  they 
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assume    the    proposition     that    such 
jurisdiction  is  acquired. 

1.  Bartley  v.  Conn,  4  Tex.  Civ. 
App.  299;  Ferguson  v.  Oliver,  99 
Mich.  161;  Adams  v.  Lamar,  8  Ga.  83; 
Dennison  v.  Hyde,  6  Conn.  516; 
Haussman  v.  Burnham,  59  Conn.  117; 
Tipton  V.  Wright,  7  Bush  (Ky.)  448. 

Where  the  defendant,  a  nonresident, 
not  served  with  process,  by  counsel 
filed  an  answer,  sworn  to  by  him  in 
another  state,  controverting  some  of 
the  allegations  of  the  petition,  and 
asking  a  dismission  of  the  action  and 
a  judgment  for  his  costs,  but  with  the 
precautionary  statement  in  the  answer 
that  it  was  made  without  entering  his 
personal  appearance  in  the  action, 
which  he  distinctly  refused  to  do, — 
held,  that  after  filing  his  answer,  as 
above  stated,  the  defendant  must  be 
regarded  as  a  party,  and  a  personal 
judgment  was  authorized  against  him 
on  such  appearance.  Tipton  j/.  Wright, 
7  Bush  (Ky.)  448. 

Full  Equity. — Though  defendants  to 
a  proceeding  in  equity  reside  without 
the  jurisdiction,  yet  when  they  appear 
and  answer  on  the  merits  full  equity 
will  be  done  between  the  parties. 
Varner  v.  Radcliff,  59  Ga.  448. 

Attending  Court  as  a  Witness. — Where 
a  nonresident  attending  court  as  a 
witness  is  privileged  from  service  of 
summons,  he  waives  such  privilege  by 
a  general  appearance.  Chadwick  v. 
Chase,  5  N.  Y.  Wkly.  Dig.  589. 

Commencement  of  Suit. — Where,  after 
order  of  publication  of  summons  had 
been  made  and  publication  commen- 
ced, but  not  completed,  and  the  sum- 
mons and  complaint  have  been  mailed 
to  a  nonresident  defendant,  which 
he  receives,  and  he  afterwards  appears 
in  the  action,  the  reception  of  the  sum- 
mons must  be  considered  the  serving 
of  the  same  for  the  purpose  of  deter- 
mining when  the  suit  was  commenced. 
Diedricks  v.  Stronach,  9  Wis.  548. 

2.  Neiv  York. — Carpentier  v.  Min- 
turn,  65  Barb.  (N.  Y.)  293;  Murray  v. 
Vanderbilt,  39  Barb.  (N.  Y.)  140;  Mc- 
Cormick    v,    Pennsylvania    Cent.    R. 


General  Appearance. 


APPEARANCES. 


Effect  ol 


Political  Corporations. — The  same  rule  obtains  in  regard  to  a  politi- 
cal corporation ;  it  confers  jurisdiction  over  it  by  a  general  ap- 
pearance.* 

Makes  One  a  Party. — A  person  who  IS  not  named  in  the  complaint 
nor  served  with  summons,  if  he  has  an  interest  in  the  matter  in 
litigation,  makes  himself  a  party  by  a  general  appearance.* 


Co.,  49  N.  Y.  303;  Cook  v.  Champlain 
Transp.  Co.,  i  Den.  (N.  Y.)9i;  Brooks 
V.  New  York,  etc.,  R.  Co.,  35  Hun 
{N.  Y.)  47;  De  Bemer  v.  Drew,  39 
How.  Pr.  (N.  Y.  Supreme  Ct.)  466. 

Minnesota. — Anderson  v.  Southern 
Minnesota  R.  Co.,  21  Minn.  30. 

Wisconsin. — Congar  v.  Galena,  etc., 
R.  Co.,  17  Wis.  477. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Stover,  57  Ind.  559;  Louisville,  etc., 
R.  Co.  V.  Nicholson,  60  Ind.  158. 

Massachusetts. — Pierce  v.  Equitable 
L.  Assur.  Soc,  145  Mass.  56. 

Maine. — Buckfield  Branch  R.  Co.  v. 
Benson,  43  Me.  374. 

Kansas. — North  Missouri  R.  Co.  v. 
Akers,  4  Kan.  453. 

Maryland. — Fairfax  Forrest  Min., 
etc.,  Co.  V.  Chambers,  75  Md.  604. 

When  a  foreign  corporation  has  ap- 
peared to  the  action,  it  is  as  much 
within,  and  subject  to,  the  jurisdiction 
of  the  court  as  if  it  were  a  domestic 
corporation.  Dart  v.  Bridgeport  Far- 
mers' Bank,  27  Barb.  (N.  Y.)  337. 

Justice  of  the  Peace. — A  foreign  cor- 
poration may  confer  jurisdiction  over 
its  person  by  an  appearance  before  a 
justice  of  the  peace.  Paulding  v. 
Hudson  Mfg.  Co.,  2  E.  D.  Smith  (N. 
Y.)  3S. 

1.  State  V.  Shideler,  51  Ind.  64, 
where  it  was  held  that  upon  the  ap- 
pearance of  the  prosecuting  attorney 
to  a  motion  the  court  had  jurisdiction 
of  the  state. 

The  United  States.— The  United 
States,  by  voluntarily  appearing  in 
a  state  court  as  a  claimant  to  a  fund 
therein,  subjects  itself  to  the  juris- 
diction of  the  court,  and  will  be  bound 
by  its  decision.  Johnston  v.  Stim- 
mel,  89  N.  Y.  117. 

2.  Tyrrell  v.  Baldwin,  67  Cal.  i; 
Thompson  v.  Schuyler,  7  111.  271; 
Jester  v.  Hopper,  13  Ark.  43;  Ferry 
V.  McKenna,  9  Pa.  Co.  Ct.  Rep.  17.  See 
Farrell  v.  Brennan,  25  Mo.  88;  Brad- 
ford V.  Coit,  77  N.  Car.  72;  Hall  v. 
Craig,  125  Ind.  523;  Jones  v.  Doe,  i 
Blackf.  (Ind.)  351. 

Error  in  Order. — When  a  person  is 
made  a  party,  if  no  process  is  served 


on  him,  his  voluntary  appearance 
waives  any  error  in  the  order  making 
him  a  party.  Henderson  v.  Carbon- 
dale  Coal,  etc.,  Co.,  140  U.  S.  26. 

Surety. — By  appearing  in  court,  and 
consenting  to  an  order  of  the  court 
recognizing  him  as  surety  for  costs, 
makes  one  a  surety.  Schaeffer  v. 
Waldo,  7  Ohio  St.  310. 

Omission  of  Party. — The  omission  of 
a  necessary  party  to  the  action  is 
harmless  error  when  such  party  vol- 
untarily appears.  Moore  v.  Bruce,  85 
Va.  139. 

Not  Specifically  Designated. — By  ap- 
pearinggenerally,  one  waives  his  right 
to  object  that  he  is  not  named  as  a  de- 
fendant in  the  prayer  for  a  subpoena. 
Buerk  v.  Imhaeuser,  8  Fed.  Rep.  457; 
Segee  v.  Thomas,  3  Blatchf.  (U.  S.) 
II. 

A  judgment  in  an  action  of  eject- 
ment rendered  against  a  person  who 
voluntarily  appeared  therein  as  a  de- 
fendant is  not  void  so  as  to  be  collater- 
ally assailable,  although  his  name  was 
not  inserted  in  the  complaint  either 
originally  or  by  amendment,  and  no 
order  of  the  court  granting  him  leave 
to  appear  in  or  defend  the  action,  or 
to  file  an  answer,  is  contained  in  the 
record.    Tyrrell  v.  Baldwin,  67  Cal.  i. 

But  an  appearance  does  not  cure  a 
defect  in  a  bill  in  equity  in  designating 
the  defendants  by  fictitious  names;  nor 
does  it  make  such  persons,  so  desig- 
nated, parties  on  the  record.  Kentucky 
Silver  Min.  Co.  v.  Day,  2  Sawyer  (U. 
S.)  468. 

Dissolving  an  Injunction. — Where  an 
action  at  law  is  enjoined,  whether  an 
appearance  by  a  solicitor  merely  to 
move  to  dissolve  the  injunction  makes 
one  a  party,  and  gives  the  court  juris- 
diction to  proceed  with  the  cause 
without  process,  is  doubtful.  Griggs 
V.  Gear,  8  111.  2;  Harback  v.  Gear,  8 
111.  18.  Compare  Swartwout  v.  Roddis, 
5  Hill  (N.  Y.)  118;  Redus  v.  State,  54 
Miss.  712;  Davidson  v.  Thornton,  7 
Pa,  St.  128;  Mauch  Chunk  First  Nat. 
Bank  v.  U.  S.  Encaustic  Tile  Co. 
(Ind.,  1886),  2  West.  Rep.  715,  where 
it  was  held  that  a  voluntary  appear^ 
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2.  "Waives  Process. — The  object  of  a  summons  or  process  is  to 
put  the  defendant  upon  notice  of  the  demand  against  him,  and 
to  bring  him  into  court  at  the  time  therein  specified.  If  the  de- 
fendant makes  a  general  appearance,  then  the  issuing  and  service 
of  process  is  not  jurisdictional  and  is  waived.  The  court  can 
thereafter  proceed  and  grant  any  relief  to  which  the  plaintiff  is 
entitled.* 


ance  in  a  suit  brought  for  the  purpose 
of  having  a  receiver  appointed  con- 
fers jurisdiction  upon  the  judge  at 
chambers  to  appoint  the  receiver. 

1.  Arkansas. — Hawkins  v.  Taylor, 
56  Ark.  45. 

California. — Suydam  v.  Pitcher,  4 
Cal.  280;  Turner  v.  Caruthers,  17  Cal. 
431;  Hayes  v.  Shattuck,  21  Cal.  51; 
McKinley  v.  Tuttle,  34  Cal.  235;  Clark 
V.  Willett,  35  Cal.  534;  Peoples.  Mari- 
posa Co.,  39  Cal.  683;  Garrison  v.  Mc- 
Gowan,  48  Cal.  592. 

Colorado. — Union  Pac.  R.  Co.  v.  De 
Busk,  12  Colo.  294. 

Florida. — Baars  v.  Gordon,  21   Fla. 

25. 

Illinois. — Phillips  v.  Blatchford,  26 
111.  App.  606;  Bliss  V.  Harris,  70  111. 
343;  Yaeger  v.  Henry,  39  111.  App.  21. 

Indiana. — Day  v.  Henry,  104  Ind. 
324;  Albertson  v.  Williams,  23  Ind. 
612;  Eldridge  v.  Folwell,  3  Blackf. 
(Ind.)  207;  Washington  Ice  Co.  v. 
Lay,  103  Ind.  48. 

Iowa.  —  Lorimer  v.  Illinois  State 
Bank,  Morr.  (Iowa)  286. 

Kentucky. — Long  v.  Montgomery,  6 
Bush  (Ky.) 394;  Miller  <y.  Com.,  i  Bibb 
(Ky.)  404;  Banks  v.  Johnson,  4  J.  J. 
Marsh.  (Ky.)  652;  Todd  v.  Neaff,  4 
Bibb  (Ky.)  190;  Thomas  v.  Perry,  6 
J.  J.  Marsh.  (Ky.)  556. 

Louisiana. — Collier  v.  Morgan's  L. , 
etc.,  R.  Co.,  41  La.  Ann.  37;  Hood  v. 
Knox,  8  La.  Ann.  73;  Barr's  Succes- 
sion, 8  La.  Ann.  458;  Maguire  v.  Bass, 
8  La.  Ann.  270. 

Maine. — Woodman  v.  Smith,  37  Me. 
21;  Buckfield  Branch  R.  Co.  v.  Ben- 
son, 43  Me.  374. 

Massachusetts.  —  Lawrence  v.  Bas- 
sett,  5  Allen  (Mass.)  140;  Loomis  v. 
Wadhams,  8  Gray  (Mass.)  557. 

Michigan.  —  Dailey  v.  Kennedy 
(Mich.,  1887),  7  West.  Rep.  467;  Stone 
V.  Welling,  14  Mich.  514. 

Mississippi.  —  Harris  v.  Gwin,  10 
Smed.  &  M.  (Miss.)  563. 

Nevada. — Rose  v.  Richmond  Min. 
Co.,  17  Nev.  25;  Sweeney  v.  Schultes, 
19  Nev.  53,  which  also  holds  that  sec- 


tion 26  of  the  Nevada  Civil  Practice 
Act,  which  declares  that  a  certain  no- 
tice shall  be  inserted  in  the  summons 
in  certain  actions  and  that  a  different 
notice  shall  be  given  in  others,  is  man- 
datory, and  that  the  distinction,  as 
made  in  the  statute,  should  be  ob- 
served as  essential. 

New  Jersey. — Cornell  v.    Matthews, 

27  N.  J.  L.  523;  Ayres  z/.  Swayze,  5  N. 
J.  L.  936. 

New  York. — Gordon  v.  Bowne,  Col. 
&  C.  Cas.  (N.  Y.)  325;  Miln  v.  Russell, 
3  E.  D.  Smith  (N.  Y.)  303;  Malone  v. 
Clark,  2  Hill  (N.  Y.)  658;  Carpentier 
V.  Minturn,  65  Barb.  (N.  Y.)  293; 
Flynn  v.  Hudson  River  R.  Co.,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  308; 
Abramson  v.  Koch  (C.  PI.),  27  N.  Y. 
Supp.  310. 

A  voluntary  general  appearance  of 
the  defendant  is  equivalent  to  per- 
sonal service  of  the  summons  upon 
him.     N.  Y.  Code  Civ.  Proc,  §424. 

Ohio. — Whitehead  v.  Post,  3  West. 
L.  M.  (Ohio)  195. 

Pennsylvania. — Large  z/.  Bristol  Steam 
Tow-boat  Co.,  2  Ashm.  (Pa.)  394;  Zion 
Church  V.  St.  Peter's  Church,  5  W.  & 
S.  (Pa.)  215. 

South  Carolina. — Benson  v.  Carrier, 

28  S.  Car.  119;  Cheatham  v.  Morrison, 
37  S.  Car.  187. 

Tennessee.  —  Squibb  v.  McFarland, 
II  Heisk.  (Tenn.)  563;  Proudfit  v. 
Picket,  7  Coldw.  (Tenn.)  563. 

Texas. — Meyer  v.  Smith,  3  Tex.  Civ. 
App.  40;  Womack  v.  Shelton,  31  Tex. 
592;  Wescott  V.  Menard,  Dall.  (Tex.) 
503;  Boone  v.  Roberts,  i  Tex.  147; 
YturriV.  McLeod,  26  Tex.  84. 

Vermont.  —  Blood  v.  Crandall,  28  Vt. 
396;  Howe  V.  Willard,  40  Vt.  656. 

West  Virginia. — Johnson  v.  MacCoy, 
32  W.  Va.  552. 

United  States. — Shute  v.  Keyser,  149 
U.  S.  649;  Estill  V.  New  York,  etc., 
R.  Co.,  41  Fed.  Rep.  849;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  39  Fed. 
Rep.  25;  Kelsey  v.  Pennsylvania  R. 
Co.,  14  Blatchf.  (U.  S.)  89;  Taylor  v. 
Longworth,  14  Pet.  (U.  S.)  172. 


\ 
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Notices.— And  the  same  principle  obtains  in  regard  to  notices 
required  to  be  given.  All  those  forms  of  notice  which  resemble 
process  or  summons  are  dispensed  with  by  a  general  appearance.* 

Discontinuance.— In  accordance  with  the  principle  that  a  party 
waives  the  issuing  of  process  by  a  general  appearance,  a  defend- 
ant can  again  be  introduced  into  court  by  an  appearance  for  him 
after  a  discontinuance.* 


Publication  of  Summons. — By  a  volun- 
tary appearance  a  defendant  waives 
publication  of  notice  or  summons. 
State  V.  Ramsey  County  Dist.  Ct., 
51  Minn.  404.  Although  the  order 
to  publish  is  granted,  it  is  dispensed 
with  by  appearance,  Long  v.  Long, 
59  Mich.  296;  and  proof  of  publication 
is  waived,  Templeton  v.  Hunter,  10 
Ind.  380. 

Georgia. — The  act  of  1840  (Cobb's 
Dig-  363)  authorizing  the  defendant 
to  waive  process  contemplates  an  ac- 
tual, and  not  an  implied,  waiver  by 
appearance  and  pleading.  Beall  v. 
Blake,  13  Ga.  218.  See  Regenstein 
V.  Tyler,  84  Ga.  277.  But  whatever 
the  rule  formerly  was,  it  is  now  set- 
tled that  want  of  process  does  not 
render  a  suit  void,  but  appearance 
and  pleading  will  waive  its  absence. 
Saffold  V.  Foster,  74  Ga.  752;  Central 
R.  Co.  V.  Whitehead,  74  Ga.  441; 
Townsend  v.  Stoddard,  26  Ga.  430. 

New  Jersey. — If  a  corporation  ap- 
pears to  an  indictment  by  an  attorney 
of  the  court,  it  is  not  necessary  to 
take  proceedings  under  the  statute  to 
secure  an  appearance.  State  v.  Pas- 
saic County  Agricultural  Soc,  54  N, 
J.  L.  260. 

1.  Contest  of  Election. — A  notice  of 
contest  of  an  election  is  waived  by 
appearing  before  the  court  and  con- 
testing the  contest.  Broadus  v.  Ma- 
son (Ky.,  1894),  25  S.  W.  Rep.  1060. 

Court  of  Conciliation. — Appearance  in 
a  court  of  conciliation  waives  the  ob- 
jection of  want  of  notice.  Wiseman 
V.  Risinger,  14  Ind.  461. 

Injunctions. — A  want  of  notice  of  an 
application  for  a  temporary  injunc- 
tion is  waived  by  an  appearance. 
Hardy  v.  Donellan,  33  Ind.  501.  And 
appearing  to  a  motion  to  dissolve  an 
injunction  waives  notice  of  motion. 
Penrice  v.  Wallis,  37  Miss.  173.  See 
Milne  v.  Van   Buskirk,  9  I6wa  558. 

Prosecuting  Creditor.  —  The  appear- 
ance of  a  prosecuting  creditor  before 
a  judge  to  whom  his  debtor  has  ap- 
plied for  a  discharge  under  the  act  to 


abolish  imprisonment  for  debt,  waives 
the  objection  that  notice  and  peti- 
tion have  not  been  served.  People  v. 
Bancker,  5  N.  Y.  106. 

Probate  Court. — The  voluntary  ap- 
pearance in  the  probate  court  of  an 
executor  in  proceedings  relating  to 
the  estate  is  a  waiver  of  notice.  John- 
son V.  Tyson,  45  Cal.  257. 

Municipal  Corporation. — A  general  ap- 
pearance by  a  municipal  corporation 
is  a  waiver  of  notice.  Dugan  v.  Bal- 
timore, 70  Md.  I. 

Tax  and  Condemnation  Proceedings. — 
Any  defect  in  the  notice  of  an  applica- 
tion for  judgment  against  lands  for 
taxes,  or  even  the  want  of  any  notice,  is 
obviated  by  the  appearance  of  the  tax- 
payerandcontestingthe  tax  onthe  mer- 
its. Hale  V.  People,  87  111.  72;  People  v. 
Sherman,  83  111.  165.  And  in  condemna- 
tion proceedings,  where  the  statute 
requires  a  notice  to  be  given  to  the 
one  whose  property  is  to  be  taken, 
this  notice  is  waived  by  a  general  ap- 
pearance. Bernard  f.  Brewer,  2  Wash. 
(Va.)  76.  Compare  Jacobs  v.  Sartorius. 
3  La.  Ann.  9;  Whittle  v.  Artis,  55  Fed. 
Rep.  919;  Whittle  v.  Bookwalter,  55 
Fed.  Rep.  919. 

2.  Wheeler  z/.  Bullard,  6  Port.  (Ala.) 
352;  Breese  v.  Allen,  12  Ind.  426;  Ma- 
hon  V.  Mahon,  19  Ind.  324;  McDougle 
V.  Gates,  21  Ind.  65. 

Absence  of  Case  from  Docket. — Appear- 
ance and  going  to  trial  without  objec- 
tion is  a  waiver  of  a  discontinuance 
by  the  absence  of  the  case  from  the 
docket  for  several  terms.  Phillips  v. 
Hood,  85  111.  450;  Randolph  County 
V.  Rolls,  18  111.  29;  Birks  v.  Houston, 
63  111.  77. 

Bevival.  —  A  voluntary  appearance 
after  the  revival  of  a  suit  is  a  waiver 
of  process.  Carrington  v.  Brents,  i 
McLean  (U.  S.)  167.  And  an  appear- 
ance waives  an  order  of  revival. 
Shoup  V.  Conwell,  2  Ind.  497. 

The  entering  an  appearance  to  a  re- 
vived action  will  cure  a  defect  in  the 
order  to  revive,  or  any  error  therein. 
Thomson    v.    Williams,    86    Ky.    15; 


645 


General  Appearance. 


APPEARANCES. 


Effect  of. 


Time.— While  the  nonservice  of  process  may  be  cured  by  a  gen- 
eral appearance,  still  there  may  be  certain  questions  of  time  in 
connection  therewith  which  are  not  waived.* 

Continuance. — Not  only  may  a  general  appearance  waive  the  is- 
suing of  process,  but  a  right  to  a  continuance,  dependent  upon 
the  return  of  the  process,  may  also  be  waived  by  an  appearance.* 

3.  Defects  in  Process. — Besides  waiving  the  issuing  of  process,  a 
general  appearance  will  cure  any  defect  in  process  or  its  service.* 


Cole  V.  Thomburg  (Colo.  App.,  1893), 
34  Pac.  Rep.  1013.  See  Roberts  v 
Elliott,  3  T.  B.  Mon.  (Ky.)  399;  KJDg 
V.  Hyatt,  51  Kan.  509. 

1.  A  writ  made  returnable  at  a.  time 
not  authorized  by  law  is  essentially  il- 
legal, notwithstanding  a  general  ap- 
pearance. Williamson  v.  McCormick, 
126  Pa.  St.  274.  ; 

And  an  appearance  does  not  waive 
the  right  to  have  an  action  discontin- 
ued, if  the  petition  is  not  filed  by  the 
time  fixed  in  the  notice  given  to  de- 
fendant. Cibula  V.  Pitts  Mfg.  Co.  48 
Iowa  528.  See  Jones  Lumber  Co.  v. 
Boggs,  63  Iowa  589. 

In  Iowa  an  action  is  commenced 
somewhat  as  at  common  law;  before 
the  petition  is  filed  the  defendant  is 
served  with  notice  informing  him  that 
on  or  before  a  date  therein  named  a 
petition  will  be  filed  in  court  against 
him.     Rev.  Code,  Iowa,  §  2599. 

Arkansas.  —  The  voluntary  appear- 
ance of  a  party  to  a  proceeding  in  the 
probate  court  dispenses  with  the  ne- 
cessity of  the  ten  days'  previous  no- 
tice prescribed  by  the  statute.  Sulli- 
van V.  Deadman,  19  Ark.  484. 

Utah. — In  the  absence  of  an  objec- 
tion by  plaintiff,  the  defendant  may 
voluntarily  appear  after  a  year  from 
the  filing  of  the  complaint;  and  such 
an  appearance  waives  the  defect  that 
a  summons  was  not  issued  within  a 
year,  as  prescribed  by  statute.  Need- 
ham  V.  Salt  Lake  City,  7  Utah  319. 

2.  Anderson  v.  Moore,  145  111.  61. 
See  Murphy  v.  Barlow,  5  Ind.  230; 
Wilson  V.  Coles,  2  Blackf.  (Ind.)  402; 
Shirley  v.  Hagar,  3  Blackf.  (Ind.)  225. 

3.  Alabama. — Winter  v.  Rose,  32  Ala. 
447;  Sankey  v.  Sankey,  6  Ala.  607. 

Arkansas. — Richardson  v.  White,  19 
Ark.  241;  Rose  v.  Ford,  2  Ark.  26; 
Robins  v.  Fowlers,  2  Ark.  183. 

California. — Suydam  v.  Pitcher,  4 
Gal.  280. 

Connecticut.  —  Payne  v.  Farmers', 
etc.,  Bank,  29  Conn.  415. 

Florida. — Baars  v.  Gordon,  21  Fla. 


15;  Smith  v.  Buckley,  15  Fla.  64; 
Pearce  v.  Thackeray,  13  Fla.  574; 
Mercer  v.  Booby,  6  Fla.  723;  Wood  v. 
State  Bank,  i  Fla.  424. 

Georgia. — Reynolds  v.  Lyon,  20  Ga. 
225. 

Illinois. — Beecher  v.  James,  3  111. 
462;  Brewster  v.  James,  3  111.  465; 
Holbrook  v.  Vibbard,  3  111.  465;  Gilson 
V,  Powers,  16  III.  355;  Montgomery  v. 
Brown,  7  111.  581;  Frink  v.  Flanagan, 
6  111.  35;  Mineral  Point  R.  Co.  v. 
Keep,  22  111.  9;  Miles  v.  Goodwin,  35 
111.  53- 

Indiana. — Crabb  v.  Orth,  133  Ind. 
11;  Shirley  v.  Hagar,  3  Blackf.  (Ind.) 
225;  Norton  v.  State,  106  Ind.  163; 
Vermilya  v.  Davis,  7  Blackf.  (Ind.) 
158;  Dudley  v.  Fisher,  7  Blackf. 
(Ind.)  553;  Wibright  v.  Wise,  4 
Blackf.  (Ind.)  137;  Brayton  v.  Freese, 
I  Ind.  121;  Adams  Express  Co.  v. 
Hill,  43  Ind.  157;  Louisville,  etc.,  R. 
Co.  V.  Nicholson,  60  Ind.  158. 

Iowa. — Frink  v.  Whicher,  4  Greene 
(Iowa)  382;  Baker  v.  Kerr,  13  Iowa 
384. 

Kentucky.  — Starling  v.  Hardin,  2 
Bibb  (Ky.)  519;  Tipton  v.  Wright,  7 
Bush  (Ky.)448. 

Massachusetts.  —  Gilbert  v.  Nan- 
tucket Bank,  5  Mass.  97,  See  Fox  v. 
Money,  i  B.  &  P.  250. 

Michigan. — Stone  v.  Welling,  14 
Mich.  514;  Lane  v.  Leech,  44  Mich. 
163. 

Minnesota. — Johnson  v.  Knoblauch, 
14  Minn.  16;  Chouteau,  v.  Rice,  i 
Minn.  192. 

Mississippi.  —  Harris  v.  Gwin,  10 
Smed.  &  M.  (Miss.)  563. 

Missouri. — Spencer  v.  Medder,  5 
Mo.  458;  Meyer  v.  Broadwell,  83  Mo. 
571;  Fullbright  v.  Cannefox,  30  Mo. 
425. 

Nebraska. — Kane  v.  People,  4  Neb. 
509;  Cropsey  v.  J^iggenhorn,  3  Neb. 
108;  Gilbert  v.  Brown,  9  Neb.  90; 
Johnson  v.  Jones,  2  Neb.  126;  Hamil- 
ton V.  Isaacs,  34  Neb.  709. 

New      Hampshire.  —  Kittredge      v. 
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Misnomer. — A  misnomer  in  process  is  waived  by  an  appearance.* 


Emerson,  15  N.  H.  227;  "White  v. 
White,  60  N.  H.  210;  Morse  v.  Galley, 
5  N.  H.  222. 

New  Jersey. — Palmer  v.  Sanders,  51 

N.  J.   L.  408;   V.   Campbell,   i 

N.  J.  L.  92;  Murat  v.  Hutchinson,  16 
N.  J.  L.  16;  Clifford  v.  Overseers  of 
the  Poor,  37  N.  J.  L.  153;  Foulkes  v. 
Young,  21  N.  J.  L.  438. 

Neiu  York. — Heilner  v.  Barras,  3 
Code  Rep.  (N.  Y.)  17;  Day  v.  Wilber,  2 
Cai.  (N.  Y.)i34;  Bray  v.  Andreas,  i  E. 
D.  Smith  (N.  Y.)  387;  Watson  v.  Mor- 
ton, 27  How.  Pr.  (N.  Y.  Supreme  Ct.) 
294;  Cushingham  v.  Phillips,  i  E.  D. 
Smith  (N.  Y.)  416;  Andrews  v.  Thorp, 
I  E.  D.  Smith  (N.  Y.)  615;  Sprague  v. 
Irwin,  27  How.  Pr.  (N.  Y.  Supreme 
Ct.)  51;  Hogan  v.  Baker,  2  E.  D. 
Smith  (N.  Y.)  22;  Baker  v.  Herkimer, 
43  Hun  (N.  Y.)  86;  Townsend  v.  Hop- 
kins, 9  Civ.  Pro.  Rep.  (N.  Y.  Supreme 
Ct.)  258;  Tiffany  v.  Lord,  65  N.  Y.  310; 
Brett  V.  Brown,  13  Abb.  Pr.  N.  s.  (N.  Y. 
Supreme  Ct.)  295;  Wheelock  v.  Lee,  5 
Abb.  N.  Cas.  (N.  Y.)  72;  Seymour 
V.  Judd,  2  N.  Y.  464;  Malcom  v. 
Rogers,  i  Cow.  (N.  Y.)  i;  Lake  v. 
Kels,  II  Abb.  Pr.  n.  s.  (Schuyler 
County  Ct.,  N.  Y.)  37;  Sullivan  v. 
Frazee,  4  Robt.  (N.  Y.)  616;  Mahaney 
V.  Penman,  i  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  34;  Merkee  v.  Rochester,  13  Hun 
(N.  Y.)  157;  Mors  V.  Stanton,  51  N.  Y. 
649;  Archer  v.  Furniss,4  Redf.  (N.  Y.) 
94;  Webb  V.  Mott,  6  How.  Pr.  (N. 
Y.  Supreme  Ct.)  439;  Mulkins  v. 
Clark,  3  How.  Pr.  (N.  Y.)  27;  Pixley 
V.  Winchell,  7  Cow.  (N.  Y.)  366: 
Gardner  v.  Teller,  2  How.  Pr. 
(N.  Y.)  241;  Rowley  v.  Stoddard,  7 
Johns.  (N.  Y.)  207;  Baxter  v.  Arnold,  9 
How.  Pr.  (N.  Y.  Supreme  Ct.)  445; 
Macomber  v.  New  York,  17  Abb.  Pr. 
(N.  Y.)  35;  Dole  V.  Manley,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  138;  Hyde  v. 
Patterson,  i  Abb.  Pr.  (N.  Y.  Supreme 
Ct.)  248;  Christal  v.  Kelly,  88  N.  Y. 
285. 

North  Carolina. — Penniman  v.  Dan- 
iel, 95  N.  Car.  341;  White  v.  Morris, 
107, N.  Car.  92. 

Pennsylvania. — Kemerrer  v.  Markle, 
7  Kulp  (Pa.)  262;  Dewart  v.  Purdy,  29 
Pa.  St.  113;  Sherer  v.  Easton  Bank,  33 
Pa.  St.  134;  Schober  v.  Mather,  49  Pa. 
St.  21;  Fox  V.  Reed,  3  Grant's  Cas. 
(Pa.)  81. 

South  Carolina. — Meng  v,  Houser, 
13  Rich.  Eq.  (-S.  Car.)  210. 


Texas. — Womack  v.  Shelton,  31  Tex. 
592-    • 

Vermont. — Bennett    v.  Stickney,   17 

Vt.  531. 

Virginia. — Winston  v.  Overseers  of 
the  Poor,  4  Call  (Va.)  357;  Turber- 
ville  V.  Long,  3  Hen.  &  M.  (Va.)  209. 
Atlantic,  etc.,  R.  Co.  v.  Peake,  87  Va. 
130. 

Wisconsin. — Heeron  v.  Beckwith,  i 
Wis.  17;  Anderson  v.  Morris,  12  Wis. 
689. 

United  States.— Y\€[A  v.  Gibbs,  Pet. 
(C.  C.)  55;  Dow  V.  Gibboury,  3 
Hughes  (U.  S.)  382;  Flanders  v. 
-(Etna  Ins.  Co.,  3  Mason  (U.  S.)  158; 
Pollard  V.  Dwight,  4  Cranch  (U.  S.) 
421;  Knox  V.  Summers,  3  Cranch  (U. 
S.)  496;  Logan  v.  Patrick,  5  Cranch 
(U.  S.)  288;  Harrison  v.  Rowan,  i  Pet. 
(C.  C.)  489;  Gracie  v.  Palmer,  8 
Wheat.  (U.  S.)  699:  Goodyear  v. 
Chaffee,  3  Blatchf.  (U.  S.)  268;  Segee 
V.  Thomas,  3  Blatchf.  (U.  S.)  11; 
Shields  v.  Thomas,  18  How.  (U.  S.) 
253;  Toland  v.  Sprague,  12  Pet:  (U.  S.) 
300;  Johnson  v.  Waters,  iii  U.  S.  640. 

"The  decisions  of  this  court  have 
uniformly  been  that  an  appearance 
cures  any  defects  in  the  service  of 
process."  Marshall,  C.J.,  in  Farrar 
V.  U.  S.,  3  Pet.  (U.  S.)459. 

Guardian  Ad  Litem. — An  appearance 
by  a  guardian  ad  litem  is  not  a  waiver 
of  any  defects  in  the  service  of  the 
summons.  Bingham  v.  Bingham,  3 
How.  Pr.  N.  s.  (N.  Y.)  166. 

Agreement. — But  an  agreement  be- 
tween the  parties  may  vary  the  effect 
of  an  appearance,  so  that  it  will  not 
waive  an  objection  to  process.  Toof 
V.  Foley  (Iowa,   1893),  54  N.  W.  Rep. 

59- 

1.  School  Dist.  V.  Griner,  8  Kan. 
224. 

When  a  judgment  entry  shows  a 
general  appearance,  this  cures  any 
clerical  misprision  as  to  a  name. 
McCaskey  v.  Pollock,  82  Ala.  174. 

Corporation  Sued  under  Wrong  Name. 
— Though  a  corporation  may  be  sued 
under  a  wrong  name,  yet  if  it  appears 
and  litigates  the  cause  on  its  merits 
without  objection,  it  thereby  waives 
the  defect  in  the  summons.  Virginia, 
etc.,  Steam  Nav.  Co.  v.  U.  S.,  Taney 
(U.  S.)4i8. 

Amendment.  —  A  party  appearing 
cannot  object  to  an  amendment  of 
the  complaint  and  summons  in  respect 
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General  Appearance. 


APPEARANCES. 


Effect  of. 


Time. — Questions  of  time  in  regard  to  process  are  all  waived  by 
a  general  appearance;  any  defect  in  not  issuing  the  summons  in 
time  is  cured  thereby,  and  so  is  any  error  in  process  in  stating 
time  to  plead.* 

Served  by  Unauthorized  Person. — A  general  appearance  waives  the  de- 
fect that  the  summons  was  served  by  an  unauthorized  person.* 

Eeturnof  Process.— After  a  general  appearance,  the  defendant  can- 
not object  to  a  defect  in  the  return  of  process.* 

Prescribed  Form. — Where  the  form  of  the  summons  is  prescribed 
by  law,  a  general  appearance  waives  any  failure  to  comply  with 
the  leeal  form.* 


to  his  name.     Smith  v.  Curtis,  7  Cal. 

584. 

Omission  of  Name. — A  voluntary  ap- 
pearance by  one  defendant  waives  the 
defect  in  the  summons  that  it  does 
not  contain  the  name  of  a  codefend- 
ant,  who  has  not  been  served;  the 
judgment  against  the  one  appearing 
is  valid.  Nashua  Sav.  Bank  v.  Love- 
joy  (N.  Dak.,  1890),  46  N.  W.  Rep. 
411. 

1.  Reed  v.  Bodkin,  68  Ind.  325.  See 
Meinhard  v.  Youngblood,  37  S.  Car. 
223. 

Notice  to  Plead. — A  declaration  and 
notice  to  plead  are  in  the  nature  of 
process,  and  a  general  appearance 
waives  a  defect  in  them;  e.g.,  an 
error  in  the  time  given  to  plead. 
Gardner  v.  Teller,  2  How.  Pr.  (N.  Y.) 
241. 

2.  Piatt  V.  Manning,  34  Fed.  Rep. 
817.  This  case  holds  that  in  case  proc- 
ess is  served  by  an  unauthorized  per- 
son, the  suit  is  really  commenced  when 
the  defendant  enters  a  general  appear- 
ance. Compare  Spery  v.  Reynolds,  5 
Lans.  (N.  Y.)407,  which  holds  that  the 
N.  Y.  statute  does  not  make  any  distinc- 
tion between  the  proof  required  to  be 
made  of  authority  to  appear  in  the 
case  of  a  summons  personally  served, 
and  of  one  served  by  leaving  copy 
only.  In  either  case  such  authority 
is  admitted  where  the  opposite  party 
appears  and  joins  issue  without  objec- 
tion to  the  absence  of  proof  of  It. 

Counsel. — If  the  counsel  for  plaintiff 
serves  the  summons,  acting  as  con- 
stable, a  general  appearance  waives 
the  defect.  Wilkinson  v.  Vorce,  41 
Barb.  (N.  Y.)  370. 

Party.  —  Likewise  a  service  by  a 
party  to  the  action  is  cured  by  a  full 
appearance.  Fallon  v.  Schempf,  67 
111.  472. 
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3.  Thomson  v.  Bishop,  29  Tex.  154; 
Vance  v.  Funk,  3  111.  263. 

Several  Defendants.  — Where  one  of 
several  defendants  makes  a  general 
appearance,  he  waives  any  objection 
for  want  of  a  return  upon  process  as 
to  the  others.  Gilson  v.  Powers,  16 
111.  355. 

Habeas  Corpus. — Appearing  and  ob- 
jecting to  the  sufficiency  of  a  notice 
of  return  to  a  writ  of  habeas  corpus  ap- 
plied for  by  a  defendant  held  under  a 
body  execution  will  not  waive  the  suf- 
ficiency of  such  notice.  People  v. 
Kehl,  15  Mich.  330.  See  Whipple  v. 
Stewart,  i  Walk.  Ch.  (Mich.)  357. 

4.  Signing  Own  Writ.  —  A  general 
appearance  will  waive  the  defect  that 
the  plaintiff,  who  was  a  magistrate, 
signed  his  own  writ.  Parrott  v.  Hou- 
satonic  R.  Co.,  47  Conn.  575. 

Not  Stamped  or  Sealed. — Appearance 
waives  the  defect  that  the  summons 
was  not  stamped,  Topf  v.  King,  26 
Ind.  391;  Andrews  v.  Powell,  27  Ind. 
303;  or  has  not  a  proper  seal.  Brewer 
V.  Sibley,  13  Met.  (Mass.)  175;  Lovell 
V.  Sabin,  15  N.  H.  29. 

Not  in  Name  of  People. — Appearance 
cures  the  defect  of  process  not  run- 
ning in  the  name  of  the  people.  Knott 
V.  Pepperdine,  63  111.  219;  McManus 
V.  McDonough,  107  111.  95. 

Misdirection. — A  misdirection  of  the 
capias  is  waived  by  appearance. 
Bronson  v.  Earl,  17  Johns.  (N.  Y.)  63. 

Name  of  Court. — A  general  notice 
of  appearance  waives  the  defect  that 
the  summons  does  not  mention  *the 
court  from  which  it  is  issued.  Dix  v. 
Palmer,  5  How.  Pr.  (N.  Y.  Supreme 
Ct.)  233;  Legate  v.  Lagville,  i  How. 
Pr.  (N.  Y.)  15. 

Description  of  Land. — A  general  ap- 
pearance cures  a  defect  in  a  failure  to 
attach  a  description  of  the  land  to  the 


General  Appearance. 


APPEARANCES. 


Effect  of. 


Variance.— An  appearance  to  the  merits  waives  the  objection  of 
a  variance  between  the  process  and  the  complaint  or  declara- 
tion.* 

Void  and  Illegal.— A  general  appearance  waives  the  defect  that  the 
process  is  void,*  but  it  does  not  waive  the  illegality  of  the 
writ.' 

Commencing  by  a  Wrong  Writ. — Appearance  waives  the  defect  of  com- 
mencing a  suit  by  a  wrong  writ.* 

Served  on  Wrong  Person. — A  general  appearance  waives  the  defect 
that  the  summons  has  been  served  on  a  wrong  person.* 


summons  in  an  action  of  ejectment. 
Bartley  v.  Bingham  (Fla.,  1894),  15 
So.  Rep.  592. 

Indorsement.  —  An  indorsement  on 
the  writ  of  the  sum  claimed,  as  re- 
quired by  statute,  is  waived  by  a  gen- 
eral appearance.  Swift  v.  Woods,  5 
Blackf.  (Ind.)  97. 

And  a  failure  to  indorse  on  the  sum- 
mons a  reference  to  the  statute,  under 
which  the  action  is  brought,  is  cured 
by  a  general  appearance.  Vernon  v. 
Palmer,  48  N.  Y.  Super.  Ct.  231; 
Townsend  v.  Hopkins,  g  Civ.  Pro. 
Rep.  (N.  Y.  Supreme  Ct.)  258;  Bissell 
V.  New  York  Cent.,  etc.,  R.  Co.,  67 
Barb.  (N.  Y.)  385.  And  this  though 
the  defendant  was  ignorant  thereof. 
Sprague  v.  Irwin,  27  How.  Pr.  (N.  Y. 
Supreme  Ct.)  51;  Mulkins  v.  Clark,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  27. 

1.  Bloodgood  V.  Overseers  of  the 
Poor,  12  Johns.  (N.  Y.)  285;  Band- 
man  V.  Gamble,  4  E.  D.  Smith  (N.  Y.) 
463.  Contra,  Fond  du  Lac  v.  Bone- 
steel,  22  Wis.  251;  State  v.  Tappan, 
29  Wis.  664.  See  Shroudenbeck  v. 
PhcEnix  F.  Ins.  Co.,  15  Wis.  632;  Har- 
rington V.  Edwards,  17  Wis.  586. 

Between  Summons  and  Copy. — Appear- 
ing and  going  to  trial  without  objection 
waives  a  discrepancy  between  a  jus- 
tice's summons  and  the  copy  served, 
in  respect  to  the  date  of  the  return 
day.  Nemetty  v.  Naylor,  100  N.  Y. 
562. 

Motion  to  Set  Aside. — But  a  notice  of 
appearance,  served  at  the  same  time 
with  a  notice  of  motion  to  set  aside 
the  summons  for  variance  from  the 
complaint,  does  not  waive  the  irregu- 
larity. Voorhies  v.  Scofield,  7  How. 
Pr.  (N.  Y.  Supreme  Ct.)  51;  Bierce  v. 
Smith,  2  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
411;  Tuttle  V.  Smith,  6  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  329;  Shafer  v.  Hum- 
phrev,  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  564. 


2.  Pixley  v.  Winchell,  7  Cow.  (N. 
Y.)  366. 

And  it  is  immaterial  that  the  de- 
fendant when  he  enters  his  appear- 
ance is  ignorant  that  the  process  is 
void.  Pixley  v.  Winchell,  7  Cow. 
(N.  Y.)  366;  Wright  v.  Jeffrey,  5  Cow. 
(N.  Y.)  15,  where  the  defendant  put 
in  special  bail,  not  knowing  the  fact 
that  the  writ  was  void  because  return- 
able on  Sunday.  See  Lorenz  v.  King, 
38  Pa.  St.  93. 

3.  Beplevin. — As  where  a  writ  of  re- 
plevin is  issued  by  the  clerk  to  the 
sheriff,  instead  of  the  sheriff  taking 
the  property  upon  a  requisition  by 
the  plaintiff.  Castle  v.  Thomas,  16 
Minn.  490. 

A  writ  of  replevin  must  specify  the 
goods  and  chattels  to  be  replevied, 
or  it  may  be  quashed,  even  after 
an  appearance  has  been  entered. 
Snedeker  v.  Quick,  11  N.  J.  L.  179. 

And  a  general  appearance,  in  an  ac- 
tion of  replevin,  does  not  operate  as  a 
waiver  of  an  illegal  taking  on  the  writ. 
Castle  V.  Thomas,  16  Minn.  490. 

4.  As  by  a  capias  or  warrant  in- 
stead of  a  summons.  Rittenourz/.  Mc- 
Causland,  5  Blackf.  (Ind.)  540;  Day  «/. 
Wilber,  Col.  &  Cai.  Cas.  (N.  Y.)  381; 
Ewbanks  v.  Ashley,  36  111.  178. 

Summons. — Whether  a  summons  is  a 
proper  process  is  waived  by  an  ap- 
pearance. Wynne  v.  Wyatt,  11  Leigh 
(Va.)6i2. 

And  an  appearance  to  the  merits 
waives  the  defect  of  being  sued  by 
a  short  summons.  Ingersoll  v.  Gil- 
lies, 3  E.  D.  Smith  (N.  Y.)  119. 

Compare  Adams  v.  Hill,  16  Me.  215. 

5.  Colorado  Cent.  R.  Co.  v.  Cald- 
well, II  Colo.  545,  where  the  sum- 
mons was  served  on  a  station  agent; 
Flynn  v.  Hudson  River  R.  Co.,  6 
How.  Pr.  (N.  Y.  Supreme  Ct.)  308, 
where  the  summons  was  served  on  a 
baggage-master. 
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General  Appearance. 


APPEARANCES. 


Effect  of. 


Preliminary  Steps. — A  general  appearance  will  waive  all  those  steps 
which  must  be  taken  preliminary  to  the  issuing  of  process.* 

Publication. — Where  a  defendant  appears,  all  defects  in  his  service 
by  publication  are  cured,* 

Extraordinary  and  Summary  Proceedings. — The  rule  that  a  general  ap- 
pearance waives  defects  in  process  is  equally  applicable  to  extraor- 
dinary and  summary  proceedings  as  to  ordinary  proceedings.^ 


1.  Name  Not  Stated. — A  general  ap- 
pearance cures  the  defect  that  the 
Christian  name  of  the  plaintiff  is  not 
stated  in  the  papers  on  which  the 
order  of  arrest  was  obtained.  Bal- 
louhey  v.  Cadot,  3  Abb.  Pr.  N.  s.  (N. 
Y.  C.  PI.)  122. 

Affidavit. — After  an  appearance  no 
objection  can  be  made  to  the  affidavit 
filed  for  the  purpose  of  securing  an 
arrest.  Lewis  v.  Brackenridge,  i 
Blackf.  (Ind.)  112. 

Nor  can  the  question  of  the  insuffi- 
ciency of  the  affidavit  to  hold  to  bail 
be  raised  after  a  general  appearance. 
Wiest  V.  Luyendyk,  73  Mich.  661 ;  Par- 
dee V.  Smith,  27  Mich.  38;  Miller  v. 
Rosier,  31  Mich.  475;  Manhard  v, 
Schott,  37  Mich.  234;  Baldwin  v.  Cir- 
cuit Judge,  48  Mich.  525;  Taylor  v. 
Adams,  58  Mich.  187. 

Appearing  before  a  referee  is  a 
waiver  of  the  filing  of  an  affidavit  to 
obtain  the  order  to  appeal.  Collins 
V.  Angell.  72  Cal.  513. 

In  proceedings  for  the  claim  and  de- 
livery of  personal  property  a  general 
appearance  by  defendant  is  a  waiver  of 
any  irregularity  in  the  affidavits  on 
which  the  requisition  is  founded. 
Hyde  v.  Patterson,  i  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  248. 

And  a  defendant  by  appearing  in 
the  action  waives  any  irregularity  in 
the  affidavit  made  for  the  purpose  of 
showing  that  property  levied  on  is  ex- 
empt from  seizure.  Roberts  v.  Wil- 
lard,  I  Code  Rep.  (N.  Y.)  100. 

Bill  or  Statement  Not  Filed. — Like- 
wise a  general  appearance  will  waive 
the  filing  of  the  bill  or  statement  of 
the  cause  of  action  before  the  issuing 
of  process,  where  such  filing  is  req- 
uisite. Crowell  V.  Botsford,  16  N.  J. 
Eq.  458. 

In  Arkansas,  in  an  action  before  a 
justice  of  the  peace,  it  is  immaterial 
whether  "the  statement  of  the  facts 
upon  which  the  action  is  founded " 
required  by  section  4036  Mansf.  Dig. 
is  filed  before  or  after  issuance  of 
summons,  if  the  defendant  enters  bis 

65 


appearance.      Buffington   v.    Sipe,    53 
Ark.  235. 

Leave  of  Court. — A  voluntary  appear- 
ance of  a  receiver  waives  an  objection 
that  the  action  was  begun  without 
leave  of  the  court.  Hubbell  v.  Dana, 
9  How.  Pr.  (N.  Y.  Supreme  Ct.)  424. 

2.  Meinhard  v.  Youngblood,  37  S. 
Car.  231;  Free  v.  Haworth,  19  Ind. 
404. 

Affidavit. — A  general  appearance 
cures  an  insufficiency  of  the  affidavit 
of  nonresidence,  the  basis  of  a  sub- 
stituted service  by  publication  of  no- 
tice. Humphrey  v.  Newhall,  48  111. 
116. 

Authentication. — And  an  appearance 
waives  irregular  authentication  of 
order  of  publication.  Sprague  v. 
Sprague,  7  J.  J.  Marsh.  (Ky.)  331. 

3.  Certiorari. — A  defect  in  the  ser- 
vice of  a  writ  of  certiorari  is  cured  by 
appearance.  Remey  v.  Burlington, 
80  Iowa  470;  Baltimore  Mut.  Aid  Soc. 
V.  Kelly,  2  Pa.  Dist.  Rep.  62. 

Ne  Exeat. — An  appearance  to  the  ac- 
tion waives  a  defect  in  the  writ  of  ne 
exeat  regno.      Ramsey  v.  Foy,  10  Ind. 

493- 

Mandamus. — Appearance  and  mak- 
ing return  to  a  peremptory  writ  of 
mandamus  is  a  waiver  in  the  mode  of 
serving  the  writ.  People  v.  Barnett, 
91  111.  422. 

Dispossessing  Tenant. — A  defect  in 
the  service  of  the  precept  in  a  sum- 
mary proceeding  to  dispossess  a  ten- 
ant for  nonpayment  of  rent  may 
be  cured,  by  the  general  appearance 
of  the  tenant,  upon  the  return  day. 
Grafton  v.  Brigham,  70  Hun  (N.  Y.) 
131,  24  N.  Y.  Supp.  54. 

Mechanic's  Lien  Lav?. — And  an  ap- 
pearance of  defendant  is  a  waiver 
of  a  defect  in  service  of  the  sum- 
mons in  an  action  under  a  me- 
chanic's lien  law.  Mars  v.  Stanton, 
51  N.  Y.  649.  Compare  with  the  fore- 
going cases  Aldrich  v.  Ketcham,  3 
E.  D.  Smith  (N.  Y.)  577,  holding  that 
a  defect  in  the  process,  in  the  New 
York  Marine  Court, — one  organized 
o 


General  Appearance. 


APPEARANCES. 


Effect  of. 


Defects  Not  Jurisdictional. — Lastly,  as  a  general  statement,  it  may  be 
said  that  all  those  defects  in  process  which  are  not  jurisdictional 
are  cured  by  a  general  appearance.* 

4.  Other  Matters. — A  general  appearance  will  be  effective  in 
other  matters  and  ways,  besides  giving  jurisdiction  over  the  per- 
son, waiving  process,  and  curing  defects  in  process. 

Eemedy  at  Law. — A  defendant  by  an  appearance  in  chancery  may 
waive  his  right  to  insist  that  the  complainant  has  an  adequate 
remedy  at  law.* 

Irregularities  in  Inferior  Courts. — Irregularities  in  the  proceedings  of 
inferior  courts,  such  as  those  of  justices  of  the  peace,  may  be 
cured  by  an  appearance.' 

Omission  in  Complaint. — Likewise  an  omission  of  a  necessary  state- 
ment in  the  complaint  or  petition  may  be  waived  by  an  appear- 
ance.* 

In  Eem. — But  an  appearance  in  an  action  in  rem  will  permit  of 
a  judgment  in  personam.^ 


for  summary  proceedings, — is  waived 
by  appearance. 

1.  Segee  v.  Thomas,  3  Blatchf.  (U. 
S.)  11;  Dunn  v.  Tillotson,  9  Port.  (Ala.) 
272;  Georgia  Lumber  Co.  v.  Strong,  3 
How.  Pr.  (N.  Y.  Supreme  Ct.)  246. 

Appearance  waives  objection  to  the 
permitting  of  a  copy  of  the  process  to 
be  filed  in  place  of  the  original,  which 
has  been  lost.  Cruikshank  v.  Cogs- 
well, 26  111.  366. 

Irregularity  of  process  in  bringing 
in  a  new  party,  by  service  of  certified 
copy  of  amendment  of  record,  is 
cured  by  a  general  appearance.  Ken- 
nedy V.  Erdman,  150  Pa.  St.  427. 

Ejectment. — In  ejectment  the  ap- 
pearance of  the  tenant  supplied  the 
proof  of  the  delivery  of  the  declara- 
tion; but  it  did  not  dispense  with  a 
common  order  or  its  service.  Free- 
man V.  Oldham,  4  T.  B.  Mon.  (Ky.) 
420. 

2.  Chicago  v.  Cameron,  22  111.  App. 
91.  » 

A  voluntary  appearance  may  give  a 
court  of  equity  power  to  proceed  by 
petition  instead  of  action.  Matter  of 
Foster,  15  Hun  (N.  Y.)  387. 

And  an  appearance  will  waive  the 
objection  that  a  proceeding  is  com- 
menced by  petition  when  it  should 
have  been  by  bill,  if  the  jurisdiction 
of  the  court  depends  on  its  being 
begun  by  bill.  People  v.  Brennan,  3 
Hun  (N.  Y.)  666. 

3.  Setting  Aside  Judgment. — Where, 
after  judgment,  a  justice  of  the  peace 
sets  such  judgment  aside  and  grants 
a  new  trial,    if  the   successful   party 


wants  to  save  his  error  in  such  grant- 
ing of  a  new  trial,  he  should  not  after- 
wards appear  and  contest  the  case  at 
the  new  trial;  if  he  does  so  appear, 
his  objections  to  the  grant  of  the  new 
trial  are  waived.  McHam  v.  Gentry, 
33  Tex.  441. 

Holding  Cause  Open. — Where  a  justice 
erroneously  holds  a  cause  open  until 
the  return  day  of  an  attachment  issued 
against  a  witness,  the  error  will  be 
cured  by  the  appearance  of  the  parties, 
and  going  to  trial  on  the  merits,  on 
the  return  day.  Seymour  v.  Bradfield, 
35  Barb.  (N.  Y.)  49. 

4.  A  general  appearance  by  a  joint- 
stock  association  waives  the  defect  of 
an  omission  in  the  complaint  to  name 
the  president  or  treasurer  or  the 
individuals  comprising  it.  Brooks  v. 
Farmers'  Creamery  Assoc,  21  N.  Y. 
Wkly.  Dig.  58. 

The  appearance  of  an  attorney  for 
the  landowner,  when  a  petition  for 
the  appointment  of  commissioners  is 
brought  on  for  hearing,  gives  juris- 
diction, and  cures  an  omission  from 
the  petition,  such  as  the  omission  to 
state  the  residence  of  owners.  Matter 
of  Rochester,  etc.,  R.  Co.,  19  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  421. 

Service  of  Complaint. — Not  only  will 
an  appearance  sometimes  waive  a 
statement  in  the  complaint,  but  it  will 
waive  service  of  a  copy  of  complaint. 
Ghiradelli  v.  Greene,  56  Cal.  629; 
Tyrrell  v.  Baldwin,  67  Cal.  i.  See 
Priest  V.  Varney,  64  Wis.  500;  Atlantic, 
etc.,  R.  Co.  V.  Peake,  87  Va.  130. 

6.   If,    in   a   suit    in  attachment  in 
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Effect  of. 


Place. — The  defendant  need  only  appear  at  the  place  mentioned 
in  the  summons  ;  he  cannot  be  required  to  appear  elsewhere  ;  *  but 
an  omission  to  specify  the  place  is  cured  by  a  general  appear- 
ance.* 

Ousting  Jurisdiction. — Appearing  before  a  court  at  the  time  ap- 
pointed for  the  hearing,  the  court  being  absent,  does  not  oust 
its  authority  to  proceed  with  the  cause.* 

Taking  Deposition.— Where  a  court  or  ofificer  is  taking  a  deposition, 
an  appearance  before  them  is  a  waiver  of  notice,  and  of  other 
irregularities.'* 


which  service  of  process  has  not  been 
made,  the  defendant  enter  his  appear- 
ance, the  character  of  the  proceeding 
is  changed  from  an  action  in  rem  to 
an  action  in  personam.  Creighton  v. 
Kerr,  i  Colo.  509. 

Although  a  proceeding  is  in  rem,  an 
appearance  of  one  having  an  interest 
in  the  thing  will  convert  the  action 
into  one  in  personam,  so  far  as  his  in- 
terest in  the  property  is  concerned. 
State  V.  Ramsey  County  Dist.  Ct.,  51 
Minn.  404;  People  v.  Sherman,  83  111. 
165;  People  V.  Dragstran,  100  111.  286; 
State  V.  Jersey  City,  26  N.  J.  L.  444. 
See  Houston  County  v.  Jessup,  22 
Minn.  552;  Stearns  County  v.  Smith, 
25  Minn.  131;  Godfrey  v.  Valentine, 
39  Minn.  336. 

Maritime  Court. — The  appearance  of 
parties  will  enable  a  court  of  maritime 
jurisdiction  to  proceed  upon  contracts 
relating  to  a  vessel,  though  the  claims 
are  not  such  as  to  give  jurisdiction  in 
rem.  Thoms  v.  Southard,  2  Dana 
(Ky.)483. 

And  where  the  corporate  owners  of 
a   steamboat    voluntarily   appear    as 


1.  Case  V.  Van  Ness,  i  Johns.  Cas. 
(N.  Y.)  243;  Stewart  v.  Meigs,  12 
Johns.  (N.  Y.)4i7;  Stewart  w.  Smith, 
17  Wend.  (N.  Y.)  517.  The  above 
cases  held  the  doctrine  stated  in  the 
text,  in  regard  to  a  justice's  court. 

2.  Williams  v.  Ewing,  31  Ark.  229, 
where  a  guardian  ad  litem  was  ap- 
pointed by  the  court  and  filed  an  an- 
swer for  the  minor;  this  was  held  to 
cure  the  defect  in  a  warning  order 
published  against  the  minor,  in  not 
being  entirely  definite  as  to  the  place 
at  which  he  was  warned  to  appear. 
See  Armitage  v.  Rector,  62  Miss.  600. 

Arbitrators  and  Beferees. — The  want 
of  notice  of  the  place  of  the  meeting 
of  arbitrators  is  no  objection  to  the 
award,  if  the  party  appeared  before 
the  arbitrators.  Dickerson  v.  Hays, 
4  Blackf.  (Ind.)44. 

And  an  appearance  before  a  referee 
waives  the  objection  that  the  place 
where  defendant  was  warned  to  ap- 
pear was  the  joint  office  of  plaintiff's 
attorney  and  the  referee.  Rouse  v. 
Goodman  (City  Ct.),  28  N.  Y.  Supp. 
524.      Compare  Hall  v.  Morris,  30  Tex. 


claimants  in  a  proceeding  to  recover     280,  as  to  waiving  the  right  to  have  a 


a  penalty  from  the  steamboat,  the  cor- 
poration, under  the  name  by  which  it 
appeared  (even  though  a  wrong  one), 
are  parties  to  the  suit,  and  no  objec- 
tion can  be  taken  to  the  decree  for 
want  of  process  against  them.  Vir- 
ginia, etc..  Steam  Nav.  Co.  v.  U.  S., 
Taney  (U.  S.)  418. 

Appearance  of  Party  Not  Appearance  of 
Thing. — In  an  action  in  rem  the  ap- 
pearance of  a  party  in  his  own  behalf 
is  not  the  appearance  of  the  thing 
proceeded  against;  thus  where  a  boat 
had  been  attached  and  a  creditor  of 
the  boat  on  his  own  behalf  filed  a  de- 
murrer to  the  complaint  of  the  attach- 
ing creditor,  this  was  held  not  to  con- 
stitute an  appearance  of  the  defendant 
boat.  Deitrich  v.  Steam  Dredge,  etc. 
(Mont., 1894),  36  Pac.  Rep.  81. 


day    assigned    by   the    clerk    for    the 
meeting  of  arbitrators. 

3.  Everitt  v.  Lisk,  i  Code  Rep.  (N. 
Y.)  70. 

After  a  court  has  obtained  juris- 
diction of  the  defendant  by  summons, 
it  may  compel  him  to  wait  indefinitely 
for  the  calling  of  the  cause  for  trial. 
Central  Iowa  R.  Co.  v.  Piersol,  65 
Iowa  501. 

Judge  Interested. — And  the  mere  fact 
that  a  judge  has  an  interest  in  the 
cause  does  not  oust  his  jurisdiction;  a 
general  appearance,  without  raising 
the  objection,  is  a  waiver  of  it.  Bald- 
win V.  Calkins,   10  Wend.  (N.  Y.)  166. 

4.  Doe  V.  Brown,  8  Blackf.  (Ind.) 
443;  Nickroy  v.  Skelley,i4  S.  &  R.(Pa.) 
372;  McCleary  v.  Sankey,  4  W.  &  S. 
(Pa.)  113. 
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Large  Effect  Given.— The  courts  are  inclined  to  give  a  large  effect  to 
an  appearance  as  a  waiver  of  technical  objections.  This  is  proba- 
bly in  accordance  with  the  modern  spirit  shown  by  all  courts  to 
decide  questions  of  substantive  law  untrammeled  by  all  questions 
of  procedure.* 

XVIII.  Validating  Void  Judgment  by  Subsequent  Appearance 
— 1.  Special  Apppearance  to  Vacate  Judgment. — A  special  appear- 
ance may  be  made  for  the  pu-rpose  of  vacating  a  judgment  which 
is  void  for  want  of  jurisdiction,  and  such  a  special  appearance  is 
not  effectual  to  render  that  judgment  valid.* 


Where  a  party  appears  at  the  time 
and  place  given  in  a  notice  to  take  de- 
positions, and  consents  that  they  may 
be  taken  at  another  place,  he  cannot 
object  that  they  were  not  taken  at 
the  place  named  in  the  notice'.  Lingen- 
felser  v.  Simon,  49  Ind.  82. 

Federal  Courts. — Any  objection  to 
the  use  of  a  typewriter,  contrary  to 
the  proper  construction  of  U.  S.  Rev. 
Stat.,  §  864,  is  waived  by  appearance 
and  cross-examination  by  the  adverse 
party,  without  objection.  In  re 
Thomas,  35  Fed.  Rep.  822. 

1.  Supplementary  Proceeding's. — Where 
an  appearance  is  made  in  the  action, 
the  judgment  cannot  be  questioned  in 
supplementarv  proceedings.  Diossy 
V.  West,  8  Daly  (N.  Y.)  298;  People 
V.  Oliver,  66  Barb.  (N.  Y.)57o;  O'Neil 
V.  Martin,  i  E.  D.  Smith  (N.  Y.)404; 
Courtois  V.  Harrison,  i  Hilt.  (N.  Y.) 
109;  Saunders  v.  Hall,  2  Abb.  Pr.  (N. 
Y.  C.  PI.)  418. 

Ejectment. — Appearance  to  an  action 
of  ejectment  is  an  admission  of  the 
possession  of  the  land  described  in 
the  complaint.  Voltz  v,  Newbert,  17 
Ind.  187. 

Waiver  of  Plea. — If  parties  appear 
and  go  to  trial  without  a  plea  being 
put  in,  the  plea  is  waived.  Brazzle  v. 
Usher,  i  111.  35. 

Demand  and  Befusal. — Where  an  at- 
torney collects  money  and  does  not 
pay  it  over,  on  his  being  sued  there- 
for, his  appearing  and  contesting  the 
claim  waives  a  demand  and  refusal. 
Taylor  v.  Armstead,  3  Call  (Va.)  201. 

2.  Godfrey  v.   Valentine,  39  Minn. 

336. 

A  judgment  void  for  want  of  per- 
sonal jurisdiction  is  not  cured  by  the 
appearance  of  the  party  for  the  pur- 
pose of  vacating  it.  Gray  v.  Hawes, 
8  Cal.  562;  Baskins  v.  Wylds,  39  Ark. 

347- 

Setting  Aside  Judgment. — A  defend- 


ant not  served  may  specially  appear 
for  the  purpose  of  making  a  motion  to 
set  aside  the  judgment  and  default 
entered  against  him,  and  by  doing  so 
he  does  not  waive  any  jurisdictional 
rights.  Paxton  v.  Daniel,  i  Wash.  19; 
Chahoon  v.  Hollenback,   16  S.   &   R. 

(Pa.)  425. 

And  when  the  judgment  is  set  aside 
and  the  default  is  opened,  the  defend- 
ant may  enter  a  plea  in  abatement  to 
the  jurisdiction  of  the  court  without 
being  held  to  have  made  a  general  ap- 
pearance in  the  action.  Cobbey  v. 
Wright,  23  Neb.  250. 

Where  judgment  has  been  rendered 
against  a  defendant  corporation  upon 
insufficient  process,  and  the  successor 
of  such  corporation  appears  in  court 
and  moves,  for  that  reason,  to  set 
aside  the  judgment,  and  asks  leave  to 
plead  to  plaintiff's  petition,  which  is 
denied,  such  action  does  not,  by  re- 
lation, give  jurisdiction  where  none 
existed  before,  nor  confer  on  the  judg- 
ment rendered  a  retrospective  va- 
lidity. Cloud  V.  Pierce  City,  86  Mo. 
358. 

Setting  Aside  Default. — An  appear- 
ance by  motion  to  set  aside  a  default, 
entered  against  several  defendants 
served,  is  not  such  an  appearance  as 
will  cure  a  want  of  service  upon 
others.     Klemm  v.  Dewes,  28  111.  317. 

And  a  motion  to  set  aside  a  default, 
based  upon  such  a  defect  in  process 
as  a  general  appearance  before  judg- 
ment would  cure,  will  not  operate  as 
a  waiver  of  the  error.  Mills  v.  State, 
ID  Ind.  114.  And  this  is  so  although 
the  statute  inhibits  a  special  appear- 
ance before  judgment.  Boals  v. 
Shules,  29  Iowa  507. 

In  loiva  an  appearance  before  the 
default  to  object  to  the  insufficiency 
of  the  notice  works  a  general  appear- 
ance. See  Boals  v.  Shules,  29  Iowa 
507. 
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2.  What  is  Such  Special  Appearance. — When  a  motion  to  vacate 
a  judgment  is  founded  upon  grounds  taken  solely  with  reference 
to  their  supposed  bearing  upon  the  jurisdiction  of  the  court  to 
render  the  judgment,  and  solely  for  the  purpose  of  attacking  said 
jurisdiction,  the  appearance  is  a  special  appearance  which  has  no 
effect  in  curing  any  objection  to  the  judgment  for  want  of  juris- 
diction over  the  defendant's  person.* 

3.  When  the  Appearance  becomes  General. — But  where  a  defend- 
ant against  whom  judgment  has  passed,  but  who  was  in  no 
manner  served  with  process,  comes  into  court  and  asks  to  have 
that  judgment  set  aside  by  reason  of  such  want  of  service,  and  also 
for  other  alleged  irregularities  connected  therewith,  by  asking  the 

Arrest  of  Judgment. — The  appearance 
of  the  defendant  for  the  purpose  of 
filing  a  motion  in  arrest  of  judgment 
will  not  give  >urisdiction  where  none 
had  been  acquired  before.  Higgins  v. 
Beckwith,  102  Mo.  456. 

Correcting  Judgment.  —  An  appear- 
ance in  an  action  by  a  person  upon  a 
motion  to  have  a  judgment,  which  is 
void  as  to  him,  but  valid  as  to  others, 
so  corrected  that  it  will  not  affect  or 
seemingly  affect  any  of  his  rights  or 
interests,  will  not  render  the  void 
judgment  valid  as  to  him.  Newton 
First  Nat.  Bank  v.  Grimes  Dry  Goods 
Co.,  45  Kan.  510. 

Exception. — Where  a  judgment  by 
default  is  rendered,  and  the  return  of 
the  summons  is  fatally  defective,  an 
exception  to  the  judgment  and  giving 
notice  of  appeal  is  not  such  an  ap- 
pearance as  waives  the  defect.  Llano 
Imp.  Co.  V.  Watkins,  4  Tex.  Civ.  App. 
429. 

Motion  for  New  Trial. — The  appear- 
ance of  a  party  before  the  trial  judge, 
and  the  argument  on  the  merits  alone 
of  a  motion  for  a  new  trial  on  ground 
of  surprise,  is  not  an  act  which  con- 
fers jurisdiction.  Newhall  v.  Apple- 
ton,  46  N.  Y.  Super.  Ct.  6. 

1.   Covert  V.  Clark,  23  Minn.  539. 

Asking  Leave  to  File  an  Answer. — 
"  Upon  an  application  to  set  aside 
a  judgment  shown  to  have  been  abso- 
lutely void  because  the  court  had  ac- 
quired no  jurisdiction  in  the  cause,  an 
objection  distinctly  made  upon  that 
ground  should  not  be  deemed  to  have 
been  at  the  same  time  waived  from 
the  fact  that  the  moving  party  also 
urges  in  support  of  his  application 
additional  reasons  not  inconsistent 
with  the  alleged  want  of  jurisdic- 
tion, or  because,  by  asking  to  be 
allowed  to  file  an  answer  as  in  a  pend- 


ing cause,  he  indicates  his  present  will- 
ingness to  submit  himself  to  the  juris- 
diction of  the  court,  in  order  that,  after 
a  hearing  upon  the  issues  thus  pre- 
sented, the  court  may  proceed  to  judg- 
ment. The  course  of  the  moving 
party  in  thus  seeking  to  have  a  void 
judgment  set  aside, — to  which  relief 
he  is  entitled  as  a  matter  of  right, — 
but  at  the  same  time  consenting  and 
asking  that  the  court  shall  now  hear 
and  adjudicate  upon  the  cause,  may 
justify  the  court  in  entertaining  the 
cause  and  proceeding  as  in  an  action 
pending  in  which  the  defendant  has 
voluntarily  appeared.  But  in  thus 
urging  his  legal  right,  and  thus  invok- 
ing and  consenting  to  the  future  ac- 
tion of  the  court,  the  moving  party 
should  not  be  deemed  to  have  con- 
ferred jurisdiction  retrospectively,  so 
as  to  render  valid  the  previous  judg- 
ment, which,  being  unsupported  by 
any  authorized  judicial  proceedings, 
was  not  merely  voidable  but  void, 
and  in  legal  effect  a  nullity."  Per 
Dickinson,  J.,  in  Godfrey  v.  Valen- 
tine, 39  Minn.  338.  Compare  Kanne  v. 
Minneapolis,  etc.,  R.  Co.,  33  Minn. 
419;  Gray  v.  Hawes,  8  Cal.  562;  Shaw 
V.  Rowland,  32  Kan.  154;  Boals  v. 
Shules,  29  Iowa  507;  Briggs  v.  Sneg- 
han,  45  Ind.  14;  State  v.  Cohen,  13  S. 
Car.  198;  Moore  v.  Watkins,  i  Ark. 
268. 

Signature  of  Counsel.  —  A  notice  of 
motion  and  affidavits  served  for  the 
purpose  of  setting  aside  a  judgment 
void  for  a  failure  to  serve  process 
is  not  a  general  appearance  in  the 
action,  notwithstanding  the  attorney 
signing  the  notice  does  not  qualify  his 
signature  by  saying  that  it  is  for  the 
purposes  of  the  motion  only.  Noble 
V.  Randle,  15  Civ.  Pro,  Rep.  (N.  Y. 
Supreme  Ct.)  265. 
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court  to  investigate  such  other  irregularities  he  submits  himself  to 
the  jurisdiction  of  the  court,  and  can  no  longer  be  heard  to  say 
that  the  court  has  no  jurisdiction  of  his  person ;  and  if,  upon  in- 
vestigation, the  court  finds  that  such  irregularities  do  not  exist 
and  refuses  to  set  aside  the  judgment,  the  defendant  is  forever 
bound  by  such  rulings,  unless  reversed  in  a  higher  court.* 

4.  Effect  of  a  General  Appearance. — The  authorities  are  not 
agreed  on  what  the  effect  of  a  general  appearance  is,  after  the 
entry  of  a  judgment  void  for  want  of  jurisdiction  over  the  person. 
One  line  of  cases  holds  that  such  appearance  does  not  validate 
the  judgment.*     But  there  is  a  strong  array  of  cases  which  hold 

1.  When  a  party  who  has  not  been 
properly  served  with  process  appears 
in  a  case  and  asks  to  have  a  decree 
against  him  set  aside,  for  the  reason 
that  the  court  had  no  jurisdiction  of 
his  person,  and  for  the  further  reason 
that  such  decree  was  procured  by 
fraud  and  deceit,  and  was  without  evi- 
dence to  support  it,  such  appearance  is 
general,  and  is  a  waiver  of  all  defects 
in  the  service  of  process.  Yorke  v. 
Yorke  (N.  Dak.,  1893),  55  N.  W.  Rep. 
1096.  But  see  Meherbach  v.  Partridge 
(City  Ct.),  29  N.  Y.  Supp.  681,  which 
holds  that  irregularities  in  the  service 
of  a  summons  can  only  be  waived 
prior  to  the  entry  of  a  judgment, 
either  by  appearance  in  person  or  by 
attorney, or  by  the  service  of  an  answer 
or  demurrer;  that  no  act  of  the  de- 
fendant subsequent  to  the  entry  of 
judgment  can  confer  jurisdiction. 

2.  Yorke  v.  Yorke  (N.  Dak.,  1893), 
55  N.  W.  Rep.  1096,  a  divorce  case, 
where  it  was  held  that  a  d-ecree  pro- 
cured by  fraud  and  deceit  was  not 
validated    bjj    a    general    appearance 

.after  entry. 

The  general  rule  upon  this  subject 
is  that  irregularities  and  defects  may 
be  waived,  but  mere  nullities  cannot 
be  cured  or  restored  to  life,  inasmuch 
as  they  never  possessed  any  legal  va- 
lidity. Jurisdiction  cannot  be  given 
by  consent  of  parties.  Carlisle  v. 
Weston,  21  Pick.  (Mass.)  536;  Gage  v. 
Gannet,  10  Mass.  176;  Ripley  v.  War- 
ren, 2  Pick.  (Mass.)  592;  Osgood  v. 
Thurston,  23  Pick.  (Mass.)  no;  Kanne 
V.  Minneapolis,  etc.,  R.  Co.,  33  Minn. 
419;  Roberts  v.  Chicago,  etc.,  R.  Co., 
48  Minn.  321;  State  v.  Ramsey  County 
Dist.  Ct.,  51  Minn.  401;  Lash  v.  Mc- 
Cormick,  14  Minn.  482;  Godfrey  v. 
Valentine,  39  Minn.  336;  Martin  v. 
Cobb,  77  Tex.  544;  Osborn  v.  Cloud, 
21  Iowa  238;  Mayfield  v.  Bennett,  48 
Iowa  194. 


Replevin. — A  defendant  who,  in  re- 
sponse to  the  summons  in  an  action, 
appears  generally  therein,  does  not 
thereby  waive  defects  in  replevin  pro- 
ceedings theretofore  taken  in  the  ac- 
tion. McAdam  v.  Walbrau,  8  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  451. 
But  see  Roberts  v.  Willard,  i  Code 
Rep.  (N.  Y.)  100;  Hyde  v.  Patterson, 
I  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  248. 

Contesting  Damages. — Even  contest- 
ing the  damages  after  the  entry  of  a 
void  judgment  does  not  waive  the 
error  in  the  invalidity  of  the  void  sum- 
mons.    Briggs  V.  Sneghan,  45  Irld.  15. 

Statute  of  Limitations. — While  a  gen- 
eral appearance  will  dispense  with 
process  to  bring  a  defendant  into  court, 
such  appearance  has  no  retrospective 
effect,  and  is  not  equivalent  to  service 
in  time  to  avoid  the  statute  of  limita- 
tions when  the  statutory  period  has 
elapsed  before  the  entry  of  appear- 
ance. Etheridge  v.  Woodley,  83  N. 
Car.  12;  Wheeler  v.  Cobb,  75  N.  Car. 
21. 

Attachment. — A  voluntary  appear- 
ance gives  the  court  jurisdiction,  but 
it  does  not  retroact  so  as  to  make 
valid  a  previous  attachment  which 
was  a  nullity  when  issued.  Granger 
V.  Schwartz,  11  N.  Y.  Leg.  Obs.  346; 
Smith  V.  Dipeer,  2  Code  Rep.  (N.  Y.) 
70. 

An  attachment  which  has  become 
invalid  by  reason  of  the  failure  of  the 
plaintiff  to  serve  the  summons,  either 
personally  or  by  publication,  within 
thirty  days  from  the  time  it  was  is- 
sued, is  not  revived  and  rendered 
valid  by  the  subsequent  appearance  of 
the  defendant  in  the  action.  Blossom 
V.  Estes,  22  Hun  (N.  Y.)  472,  84  N.  Y. 
615. 

And  where  a  federal  court  has  no  jur- 
isdiction under  U.  S.  Rev.  Stat.,  §  739, 
a  subsequent  appearance  of  the  de- 
fendant in  the  case  does  not  waive  the 
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the  contrary ;  they  rule  that  if  a  person  makes  a  general  appear- 
ance subsequent  to  the  entry  of  a  void  judgment,  he  must  make 
all  the  objections  he  intends  to  raise,  and  that  those  objections 
not  made  are  waived,  and  the  judgment  is  validated  as  to  all 
defects  not  distinctly  raised  by  the  general  appearance.* 


invalidity  of  attachment  proceedings 
therein.  Noyes  v.  Canada,  30  Fed. 
Rep.  665. 

1.   Curtis  V.  Jackson,  23  Minn.  268. 

Where  a  defendant  not  duly  served 
appears  after  an  execution  sale  under 
a  judgment  in  the  cause,  and  moves  to 
set  aside  the  judgment  and  execution, 
not  only  because  of  the  defective 
service,  but  for  lack  of  proof  of  cer- 
tain facts  essential  to  his  liability,  and 
for  excess  of  damages,  this  is  a  gen- 
eral appearance,  and  cures  the  defect 
of  jurisdiction.  Anderson  v.  Coburn, 
27  Wis.  558. 

And  a  motion  to  set  aside  a  judg- 
ment on  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action 
is  a  general  appearance,  and  waives 
any  defect  in  the  service  of  summons, 
although  the  notice  of  the  motion 
states  that  the  defendant  appears 
"  specially  "  for  the  purpose  of  setting 
aside  the  judgment,  and  although 
such  defective  service  is  also  assigned 
as  a  ground  for  the  motion.  Such  a 
motion  validates  the  judgment.  Gran- 
tier  V.  Rosecrance.  27  Wis.  489.  See 
Stonach  v.  Glessner,  4  Wis.  275;  Bar- 


dertaking  for  stay  of  execution  to  be 
entered  before  a  justice  of  the  peace 
is  a  waiver  of  any  defect  in  the  service 
of  the  summons  in  the  action.  Shafer 
V.  Hockheimer,  36  Ohio  St.  215.  See 
Russell  V.  Giles,  31  Ohio  St.  293. 

Consenting  to  Dismissal. — Moving  the 
court  to  vacate  a  judgment,  and  then 
voluntarily  consenting  to  the  dismissal 
of  such  motion,  is  an  appearance  con- 
ferring jurisdiction  of  the  persons  of 
defendants.  Marsden  v.  Soper,  11 
Ohio  St.  503. 

Writ  of  Inquiry. — The  appearance  of 
a  defendant  on  the  execution  of  a 
writ  of  inquiry,  without  objecting  to 
the  previous  proceedings,  cures  any 
irregularities  as  to  the  time  when  the 
capias  was  executed  or  the  declaration 
filed.  White  v.  Rankin,  2  Blackf. 
(Ind.)78. 

Injunction. — A  subsequent  general 
appearance  of  defendant  will  validate 
the  previous  service  of  a  writ  of  in- 
junction made  without  the  court  hav- 
ing obtained  jurisdiction  of  defendant. 
Dodomill  Dist.  Tp.  f.  Cass  Dist.  Tp., 
54  Iowa  115. 

Taking  the  Benefit  of  a  Stay. — Where 


num   V.  Fitzpatrick,  11   Wis.  81;  Tall-     an  unauthorized  stay  bond  is  put  into 


man  v.  McCarty,  11  Wis.  401;  Upper 
Mississippi  Transp.  Co.  v.  Whittaker, 
16  Wis.  220;  Congar  v.  Galena,  etc., 
R.  Co.,  17  Wis.  477;  Cron  v.  Krones,  17 
Wis.  401. 

If,  after  judgment  by  default  against 
a  defendant  not  within  the  jurisdic- 
tion of  the  court  because  of  defective 
service  of  summons,  the  defendant 
appears  in  court  to  give  notice  of  ap- 
peal and  has  it  entered  on  the  record, 
he  thereby  appears  in  the  action,  and 
validates  the  judgment  by  default  en- 
tered against  defendant.  Fee  v. 
Big  Sand  Iron  Co.,  13  Ohio  St.  563. 
And  this  ■  case  was  taken  up  on 
error,  and  the  only  point  relied  on  was 
that  there  was  a  defective  service  of 
summons;  the  only  object  of  the  de- 
fendant in  giving  notice  of  appeal 
seems  to  have  been  to  attack  the  juris- 
diction, as  the  report  mentions  no 
other  ground. 

Stay  of  Execution. — Causing  an  un- 


a  judgment  void  for  want  of  personal 
jurisdiction,  the  defendant  by  availing 
himself  of  such  bond  appears  in  the 
action  and  validates  the  judgment. 
Frame  v.  Armbuster,  28  Neb.  467. 

Moving  a  Betazation  of  Costs. — Where 
a  defendant,  subsequent  to  the  rendi- 
tion of  a  void  judgment,  appears  and 
moves  a  retaxation  of  the  costs,  he 
makes  a  general  appearance  in  the 
case,  and  validates  the  judgment. 
Dreyfus  v.  Moline,  etc.,  Co.  (Neb., 
1895),  61  N.  W.  Rep.  599.  See  Crowell 
V.  Galloway,  3  Neb.  215;  Warren  v. 
Dick,  17  Neb.  241;  Tootle  v,  Jones,  19 
Neb.  589;  Leake  v.  Gallogly,   34  Neb. 

857. 

Beferees. — An  appearance  before  a 
referee  is  a  waiver  of  any  error  in  the 
order  sending  the  case  to  the  referee. 
Langerman  v.  McAdam,  6  Misc.  Rep. 
(N.  Y.)374;  Roberts  7/.  White,  73  N.  Y. 
375;  Ambergz/.  Kramer  (Supreme  Ct.), 
10  N.  Y.  Supp.  302;  Fleming  v.  Tour- 
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But  it  is  to  be  Noted  that  those  cases  which  hold  that  a  general 
appearance  has  a  retrospective  effect,  and  validates  a  void  judg- 
ment, only  obtain  when  the  motion  to  vacate  the  judgment  is 
grounded  upon  irregularity,  or  error  in  the  judgment  alone,  aside 
from  the  question  of  jurisdiction  ;  if  the  motion  is  based  wholly 
on  an  alleged  want  of  personal  jurisdiction,  it  is  only  a  special  ap- 
pearance and  has  no  such  effect.*  And  a  general  appearance 
after  the  entry  of  a  void  judgment  will  not  validate  it  so  as  to 
afTect  a  third  party.* 

XIX.  Jurisdiction  of  Subject-matter.— By  jurisdiction  over  the 
subject-matter  is  meant  the  nature  of  the  cause  of  action  and  of 
the  relief  sought.  This  is  conferred  by  the  sovereign  authority 
which  organizes  the  court,  and  is  to  be  sought  for  in  the  general 
nature  of  its  powers,  or  in  authority  specially  conferred.' 

It  is  therefore  a  settled  rule  that  a  general  appearance  of  the 
defendant  will  not  confer  jurisdiction  over  the  subject-matter  of 
a  suit.* 


gee  (Supreme  Ct.),  40  N.  Y.  St.  Rep. 
705;  Butler  V.  Cornell,  148  111.  277; 
Cudd  V.  Williams,  39  S.  Car.  452; 
Shain  v.  Peterson,  99  Cal.  487;  Hendy 
Mach.  Works  v.  Pacific  Cable  Constr. 
Co. ,  99  Cal.  421 ;  Manning  v.  Leighton, 
(Vt:,  1893),  28  Atl.  Rep.  630. 

Assessment  of  Damages. — If  a  defend- 
ant, after  default,  appears  on  the  as- 
sessment of  damages,  he  will  cure  all 
defects  in  the  summons  or  return  of 
service  which,  if  urged  in  the  first 
place,  would  have  terminated  the  pro- 
ceeding. Ryan  v.  Driscoll,  83  111.  415. 
See  Wilson  v.  Towler,  3  Ark.  463. 

Motion  to  Set  Aside  Judgment. — A  mo- 
tion to  set  a  judgment  aside  enters  a 
general  appearance  and  validates  the 
judgment  as  to  all  defects  in  the  ser- 
vice of  the  summons.  McCormick 
Harvesting  Mach.  Co.  v.  Schneider, 
36  Neb.  206;  Crowell  v.  Galloway,  3 
Neb.  220;  Freeman  v.  Burks,  16  Neb. 
328;  Leake  v.  Gallogly,  34  Neb.  357. 
See  State  v.  Smith,  11  Neb.  238;  Tootle 
V.  Jones,  19  Neb.  588;  Strine  v.  Kauf- 
man, T2  Neb.  424;  Western  Mut.  Ben. 
Assoc.  V.  Pace,  23  Neb.  495;  Smythe 
V.  Kastler,  16  Neb.  264;  Raymond  v. 
Strine,  14  Neb.  236;  Bell  v.  White  Lake 
Lumber  Co.,  21  Neb.  525;  Howard  v. 
Jay,  25  Neb.  279;  Miles  v.  Goodwin, 
35  111-  53;  Titterling  v.  Missouri  Pac. 
R.  Co.,  79  Mo.  504;  Gant  v.  Chicago, 
etc.,  R.  Co.,  79  Mo.  502;  Boulwarc  v. 
Chicago,  etc.,  R.  Co.,  79  Mo.  494. 
And  see  German  Mut.  Farmers'  F. 
Ins.  Co.  V.  Decker,  74  Wis.  556,  where 
a  modification  of  the  judgment  was 
2  Encyc.  PI.  &  Pr.— 42.  65 


asked  for,  and  the  court  held  that  the 
general  appearance  cured  defects  in 
the  proof  of  service  of  the  summons. 

Asking  Leave  to  Answer. — Asking  for 
a  stay  of  proceeding  and  for  leave  to 
answer  is  a  general  appearance  in  the 
action,  and  is  a  waiver  of  all  previous 
defects  in  the  service  of  process. 
North  America  Ins.  Co.  v.  Swineford, 
28  Wis.  263.  See  Anderson  v.  Co- 
burn,  27  Wis.  558;  Coad  v.  Coad,  41 
Wis.  23;  Blackburn  v.  Sweet,  38  Wis. 
578;  Gray  v.  Gates,  37  Wis.  614.  Com- 
pare Alderson  v.  White,  32  Wis.  308; 
Burdette  v.  Lorentz,  13  Mont.  406; 
McCarthy  v.  McCarthy,  66  Ind.  128; 
Kaw  L.  Assoc,  v.  Lemke,  40  Kan. 
142. 

1.  Marsdenz/.  Soper,  11  Ohio  St.  503. 
The  rule  in  the  text  might  be  stated 

in  the  following  form  :  A  general  ap- 
pearance subsequent  to  the  entry  of  a 
void  judgment  will  validate  it,  but  a 
special  appearance  will  not. 

2.  Anderson  z/.  Coburn,  27  Wis.  558, 
where  the  defendant,  before  such  ap- 
pearance, conveyed  the  land  sold  un- 
der the  decree  to  a  third  person,  it 
was  held  that  the  defendant's  subse- 
quent appearance  would  not  divest  the 
title  of  his  grantee. 

8.  Cooper  v.  Reynolds,  10  Wall.  (U. 
S.)3o8. 

4.  Indianapolis,  etc.,  R.  Co.  v.  Ren- 
ner,  17  Ind.  135;  Ringle  v.  Sickle,  17 
Ind.  325;  Brady  z/.  Richardson,  18  Ind. 
i;  State  v.  Whitewater  Canal  Co.,  8 
Ind.  320;  Matter  of  Bingham,  127  N. 
Y.  296;  Grocers'  Nat.  Bank  v.  Clark,  31 
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XX.  Local  Actions — How  Affected  by  Appearance. — An  action  in  which 
the  issue  may  arise  upon  the  land,  and  actions  founded  upon  any- 
thing local,  are  local  actions.*  The  distinction  between  local  and 
transitory  actions  involves  matter  of  real  principle,  and  is  not  a 
question  dependent  upon  forms  of  procedure.* 

But  an  eminent  authority  maintains  that  all  those  actions  for 
damages  only,  which  have  been  held  to  be  local,  such  as  trespass 
quare  clausimi /regit,  should  be  transitory  on  principle.     The  same 


How.  Pr.  (N.  Y.  Supreme  Ct.)  115;  Er- 
vin  V.  Oregon  R.,  etc.,  Co.,  62  How.  Pr. 
(N.  Y.  Supreme  Ct.)  490;  Dennison  v. 
Hyde,  6  Conn.  508;  Ferris  v.  Fort,  2 
Tenn.  Ch.  147;  McKoy  v.  Allen,  36 
111.  429;  Descalso  v.  San  Francisco  Ct., 
60  Cal.  296. 

A  distinction  should  be  taken  be- 
tween jurisdiction  of  the  case  and  ju- 
risdiction of  the  persons  of  the  parties. 
Brown  v.  Webber,  6  Cush.  (Mass.) 
565;  Gleason  v.  Dodd,  4  Met.  (Mass.) 
333;  Wilcox  V.  Mills,  4  Mass.  218; 
Cleveland  v.  Welsh,  4  Mass.  592;  Rob- 
inson V.  Mead,  7  Mass.  353;  Osgood  v. 
Thurston,  23  Pick.  (Mass.)  no;  Taun- 
ton, etc..  Turnpike  Co.  v.  Whiting,  9 
Mass.  321;  Nye  z/.  Liscomb,  21  Pick. 
(Mass.)  263;  Carlisle  v.  Weston,  21 
Pick.  (Mass.)  535;  Hart  v.  Huckins,  6 
Mass.  399;  Raymond  v.  Lowell,  6  Cush. 
(Mass.)  524;  Allen  v.  Pacific  Ins.  Co., 
21  Pick.  (Mass.)  257;  Ames  v.  Winsor, 
19  Pick.  (Mass.)  247;  Jacobs  v.  Mellen, 
14  Mass.  132;  Atkins  v.  Disintegrat- 
ing Co..  18  Wall.  (U.  S.)  272;  The  Nor- 
ma, 32  Fed.  Rep.  411;  Lackett  v.  Rum- 
baugh,  45  Fed.  Rep.  23;  Cooper  v. 
Reynolds,  10  Wall.  (U.  S.)  308;  Walter 
V.  Bickham,  122  U.  S.  320;  Mostyn  v. 
Fabrigas,  Cowp.  176.  Cotnpare  Hunt 
V.  Hanover,  8  Met.  (Mass.)  343;  Fitz- 
gerald V.  Salentine,  10  Met.  (Mass.) 
436;  Nash  V.  Brophy,  13  Met.  (Mass.) 
476;  Belknap  v.  Gibbens,  13  Met. 
(Mass.)  471 ;  Lewis  v.  Denney,  4  Cush. 
(Mass.)  588;  Dodge  v.  Phelan,  2  Tex. 
Civ.  App.  442;  Smith  v.  Elder,  3  Johns. 
(N.  Y.)  105. 

Baised  on  Appeal.  —  The  question 
whether  the  court  has  jurisdiction  of 
the  case,  or  cause  of  action,  assuming 
that  the  defendant  was  either  properly 
served  with  summons  or  process,  or 
voluntarily  appeared,  can  be  raised  by 
the  defendant  for  the  first  time  on  ap- 
peal. Jones  V.  Norwich,  etc.,  Transp. 
Co.,  50  Barb.  (N.  Y.)  194. 

Corporation. — A  corporation  by  ap- 
pearing does  not  give  the  court  juris- 
diction over  the  subject-matter  of  the 


action.   Ervin  v.  Oregon  R.,  etc.,  Co., 
62  How.  Pr.  (N.  Y.  Supreme  Ct.)49i. 

Consent. — Consent  never  confers  ju- 
risdiction, though  it  may  take  it  away. 
Egan  V.  Lumsden,  2  Disney  (Ohio) 
199.  I 

Constitutional  Limit. — Where  the  ju-  I 
risdiction  of  the  court,  as  to  the  sub-  ■ 
ject-matter,  has  been  limited  by  the 
constitution  or  by  statute,  the  consent 
of  parties  cannot  confer  jurisdiction. 

But  when  the  limit  regards  certain 
persons,  they  may,  if  competent, 
waive  their  privilege,  and  this  will 
give  the  court  jurisdiction.  Gray  v. 
Hawes,  8  Cal.  562. 

Seeking  an  Adjudication. — It  has  been 
held  that  one  who  has  voluntarily  ap- 
peared, and  presented  his  claim,  by 
proper  pleading,  for  an  adjudication, 
is  estopped  to  deny  the  jurisdiction  of 
the  court  over  the  subject  of  the  ac- 
tion. Ragan  v.  Morrill  (Neb.,  1895). 
61  N.  W.  Rep.  590. 

1.  Comyns'  Digest,  vol.  i,  Action. 

An  action  is  local  if  all  the  prin- 
cipal facts  on  which  it  is  founded  be 
local;  and  transitory  if  any  principal 
fact  be  of  the  transitory  kind.  Stephen 
on  Pleading  (Tyler's  ed.)  274.    . 

When  the  cause  of  action  could  only 
have  arisen  in  a  particular  place  or 
county,  it  is  local,  and  the  venue  must 
be  laid  therein.  As  in  real  actions, 
mixed  actions,  waste,  quare  impedit,  or 
ejectment,  for  the  recovery  of  the 
seisio  or  possession  of  land  or  other 
real  property.  So  actions,  though 
merely  for  damages,  occasioned  by  in- 
juries to  real  property,  are  local,  as 
trespass, or  case  for  nuisances, or  waste 
to  houses,  lands,  or  water-courses, 
right  of  common,  ways,  or  other 
real  property,  unless  there  was  some 
contract  between  the  parties  on  which 
to  ground  the  action.  Chitty  on  Plead- 
ings (i6th  Amer.  ed.)  28. 

2.  Pollock  on  Torts  176.  Compare 
Pool  V.  Pickett,  8  Tex.  122.  See  also 
Henderson  v.  Kissam,  8  Tex.  46;  Ray- 
mond V.  Holmes,  11  Tex.  54. 
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authority  holds  that  the  true  rule  as  to  what  actions  are  local  and 
what  transitory  should  be  founded  on  the  distinction  between 
proceedings  which  are  in  rem,  in  which  the  effect  of  the  judg- 
ment cannot  be  had  unless  the  thing  lies  within  the  reach  of 
the  court,  and  proceedings  against  the  person,  where  damages 
only  are  demanded.* 

It  is  probably  the  general  rule  that  a  local  action  in  which  dam- 
ages only  are  demanded  may  be  brought  wherever  the  defendant 
is  found,  provided  he  makes  a  general  appearance  therein  and  does 
not  insist  on  the  action  being  brought  where  the  matters  occurred.* 
XXI.  Courts  of  Limited  Jueisdiction— 1.  Introductory. — stat- 
utes Fixing  venue  do  not  generally  affect  jurisdiction  in  its  proper 
sense,  but  confer  privileges,  which  are  waived  by  a  general  ap- 
pearance.' 

1.  Marshall,  C.J.,  in    Livingstone, 


Jeflferson,  i  Brock  (U.  S.)  209. 

"It  is  admitted  that  on  a  contract 
respecting  lands  an  action  is  sus- 
tainable wherever  the  defendant  may 
be  found  ;  yet  in  such  a  case  every 
diflScuIty  may  occur  that  presents  itself 
in  an  action  of  trespass.  An  inves- 
tigation of  title  may  become  necessary, 
a  question  of  boundary  may  arise,  and 
a  survey  may  be  essential  to  the  full 
merits  of  the  cause;  yet  these  diffi- 
culties have  not  prevailed  against  the 
jurisdiction  of  the  court.  They  are 
countervailed,  and  more  than  counter- 
vailed, by  the  opposing  consideration 
that,  if  the  action  be  disallowed,  the 
injured  party  may  have  a  clear  right 
without  a  remedy,  in  a  case  where  a 
person  who  has  done  the  wrong,  and 
who  ought  to  make  the  compensation, 
is  within  the  power  of  the  court." 
Per  Marshall,  C.J.,  in  Livingston  v. 
Jefferson,  i  Brock  (U.  S.)  208. 

2.  But  see  Brown  I/.  Webber,  6  Cush. 
(Mass.)  563;  State  v.  Whitewater  Val- 
ley Canal  Co.,  8  Ind.  320. 

The  parties  could  at  common  law 
change  the  venue  in  local  actions,  or 
have  them  tried  out  of  their  proper 
county,  if  the  consent  was  entered  by 
suggestion  on  the  roll.  Tidd's  Practice 
606;  Groves  v.  Vurall,  H.,  38  Geo.  Ill, 
K.  3;  Fonneran  v.  Fonneran,  in  K.  3, 
per  Cur.  Both  these  cases  are  cited  in 
Tidd's  Practice,  606.  But  of  course  the 
land,  the  subject-matter  of  the  suit, 
had  to  lie  in  England.  No  action  of 
ejectment  for  land  abroad  ever  lay  at 
common  law.  Chitty  on  Pleadings, 
vol.  I,  280. 

Where  a  court  has  jurisdiction  of  a 
kind  of  cases,  but  from  some  circum- 
stance has  no  jurisdiction  of  a  partic- 


ular case  in  which  a  judgment  has 
been  entered  by  default,  it  is  not  error 
for  the  court,  in  opening  the  judgment 
at  the  defendant's  request,  to  impose 
the  condition  that  he  shall  waive  the 
want  of  jurisdiction  in  the  court.  Put- 
ney V.  Collins,  3  Grant's  Cas.  (Pa.)  72,  a 
local  action. 

Covenant. — A  local  cause  of  ac- 
tion, such  as  covenant  by  the  lessor 
against  the  assignee  of  lessee,  may  be 
tried  by  a  court  whose  jurisdiction 
does  not  extend  over  the  place  where 
the  land  lies,  if  the  defendant  appears. 
Fennell  v.  Guffey,  155  Pa.  St.  38. 

Trespass. — The  action  of  trespass 
quare  clausum  f regit,  being  local,  must 
be  instituted  in  the  county  where  the 
trespass  is  committed;  but  a  defendant 
by  a  general  appearance  before  a  for- 
eign court  may  waive  the  jurisdic- 
tional question.  Switzer  v.  Gowdy, 
Morr.  (Iowa)  248.  See  the  case  of 
The  M.  Moxham,  L.  R.  i  P.  D.  log, 
where  a  ship  had  knocked  down  a  pier 
in  Spain,  and  the  parties  agreed  that 
all  remedies  against  the  ship  and 
against  the  owners  should  be  tried  in 
England.  It  was  held  that  the  agree- 
ment gave  jurisdiction  by  contract, — 
not  only  jurisdiction  by  consent, — and 
the  action  was  upheld. 

Texas. — A  defendant  can  by  a  gen- 
eral appearance  waive  the  right  to 
have  an  action  of  ejectment  brought 
in  the  county  where  the  land  lies, 
Morris  z/.  Runnells,  12  Tex.  175,  And 
the  District  Court  of  one  county  has 
jurisdiction  to  determine  a  question  of 
boundary  of  lands  in  another,  when 
the  defendant  makes  a  general  appear- 
ance. Thompson  v.  Alford,  20  Tex. 
491. 

3.   Fairbanks  v.  Blum,  2  Tex.    Civ. 
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Statutes  Prescribing  the  Counties  in  which  transitory  actions  may  be 
brought  and  tried  do  not  in  the  least  change  their  legal  character  ; 
but  over  such  the  court  in  which  they  are  commenced  has  juris- 
diction, if  a  court  of  general  jurisdiction.  Where  a  transitory 
action  is  erroneously  brought  in  a  county  other  than  the  one  the 
statute  prescribes,  a  general  appearance  by  the  defendant  will 
waive  his  privilege  to  be  sued  in  the  right  county.* 

The  most  usual  form  the  statutes  prescribing  the  venue  of 
transitory  actions  take,  is  that  which  directs  such  action  to  be 
brought  in  the  county  of  the  defendant's  residence.  But  the 
statute  is  directory,  not  mandatory,  as  regards  a  court  of  general 
jurisdiction,  and  a  general  appearance  to  the  action  in  another 
county  will  waive  the  defect  of  jurisdiction,  dependent  on  resi- 
dence.* 


App.    482;   State   V.   Snyder,  66  Tex. 
687. 

1.  Webb  V.  Goddard,  46  Me.  505, 
which  also  holds  that  the  rule  is  other- 
wise in  local  actions.  Matter  of  Mc- 
Lean, 138  N.  Y.  158;  North  Western 
Ben.,  etc.,  Assoc,  v.  Woods,  21  111. 
App.  372;  Cofrode  v.  Gartner  (Mich., 
1890),  30  Cent.  L.  J.  434.  "  The  re- 
sult is,  that  where  the  court  has  a  ju- 
risdiction of  the  cause  and  subject,  as 
in  transitory  actions,  where  the  juris- 
diction is  not  limited  by  statute,  and 
where  they  hold  also  jurisdiction  of 
the  persons,  either  by  being  rightly 
served  with  process,  returned  in  the 
right  county,  as  designated  by  the 
statute,  or  where  they  have  taken  ju- 
risdiction of  the  persons,  by  their  sub- 
mission to  the  jurisdiction,  no  excep- 
tion can  be  taken  to  the  rendering  of 
a  valid  judgment;  and  that  a  defend- 
ant does  waive  all  exceptions  to  ir- 
regularity, including  the  fact  that  the 
process  is  made  returnable  in  a  wrong 
county,  by  a  general  appearance,"  etc. 
Per  Shaw,  C.J.,  in  Brown  v.  Webber, 
6  Cush.  (Mass.)  569. 

Jurisdictional  Averments.  —  Where 
the  court  is  one  of  general  jurisdic- 
tion, defect  of  jurisdiction  for  want  of 
particular  averments  is  cured  by  a 
general  appearance.  Hubbard  v.  Har- 
ris, 3  111.  279,  which  also  holds  that  the 
late  Municipal  Court  of  the  city  of 
Chicago  was  a  court  of  record — a  su- 
perior court — as  that  term  is  under- 
stood at  common  law. 

2.  Bishop  V.  Silver  Lake  Min.  Co., 
62  N.  H.  455;  Carruthers  v.  Johnson 
(Tex.,  App.  1891),  17  S.  W.  Rep.  1088; 
Curtis  V.  Howard,  33  Fla.  251.  But 
the  last  case  holds  that  a  general  ap- 
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pearance  does  not  waive  the  defect  if 
a  plea  in  abatement  is  filed  before  any 
plea  to  the  merits;  the  court  distin- 
guishes between  a  general  appearance 
and  pleading.  But  the  court  holds 
that  pleading  to  the  merits,  which  is 
nothing  more  than  a  general  appear- 
ance, does  waive  the  defect.  Bauer 
V.  Samson  Lodge,  102  Ind.  262; 
Singleton  v.  O'Blcnis,  125  Ind.  151; 
Donnelly  v.  Woolsey  (Supreme  Ct.), 
13  N.  Y.  Supp.  433;  Perry  v.  Erie 
Transfer  Co.  (City  Ct.),  40  N.  Y.  St. 
Rep.  693.  See  Perkins  v.  Hayward, 
132  Ind.  95. 

Justice  of  the  Peace. — It  has  been  held 
that  the  rule  in  the  text  applies  to  pro- 
ceedings before  a  justice  of  the  peace. 
A  defendant  may  waive  a  defense 
dependent  on  residence.  Clapp  v. 
Graves,  26  N.  Y.  468;  Osburne  v.  Gil- 
bert, 52  Barb.  (N.  Y.)  158. 

Corporations.  —  And  a  corporation 
may  waive  its  right  to  be  sued  where 
it  has  its  residence  or  principal  place 
of  business.  New  Orleans,  etc.,  R. 
Co.  V.  Wallace,  50  Miss.  244;  Carpen- 
ter V.  Central  Park,  etc.,  R.  Co.,  11 
Abb.  Pr.  N.  s.  (N.  Y.  C.  PI.)  416,  4 
Daly  (N.  Y.)  550,  mem.;  Brooks  v.  New 
York,  etc.,  R.  Co.,  30  Hun  (N.  Y.)  47. 

Tax-collector. — In  an  action  by  a  rail- 
road company  against  a  tax-collector, 
brought  in  a  different  county  from 
that  in  which  he  resides  and  holds  his 
ofBce,  for  wrongfully  collecting  cer- 
tain fees  from  the  company  while  col- 
lecting taxes,  a  voluntary  appearance 
is  a  waiver  of  objections  to  the  juris- 
diction of  the  court.  Kane  v.  Union 
Pac.  R.  Co.,  5  Neb.  105. 

Ohio. — Section  5027  Ohio  Rev.  Stat, 
prescribing  the  counties  within  which' 
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And  likewise  a  statute  prescribing  that  the  action  shall  be 
brought  in  the  county  where  the  injury  took  place  is  not  drastic 
in  its  application.  An  appearance  without  objecting  to  the 
jurisdiction  waives  the  objection  that  the  action  is  brought 
elsewhere.*  And  a  general  appearance  will  even  waive  a  stat- 
utory right  which  exempts  a  person  from  all  service  of  process.* 

2.  Federal  Courts. — When  a  defendant  is  sued  in  a  federal  court 
and  makes  a  general  appearance  by  pleading  to  the  merits,  he 
waives  any  right  to  challenge  thereafter  the  jurisdiction  of  the 
court  on  the  ground  that  the  suit  has  been  brought  in  the  wrong 
district.'  And  if  the  federal  court  has  jurisdiction  of  the  subject- 
matter,  the  service  of  process  outside  the  district  is  waived  by  a 
voluntary  appearance.*  And  those  federal  statutes  which  pro- 
vide that  no  civil  suit  or  action  shall  be  brought  against  any 
person  outside  of  the  district  in  which  he  resides  or  may  be 
found  do  not  affect  the  general  jurisdiction  of  the  Circuit  Court, 

the  real  party  in  interest  was  the  state. 
In  the  course  of  the  proceedings  the 
money  was  paid  into  court  on  an  in- 
terlocutory decree.  The  state  then 
came  in  and  claimed  it.  Held,  that 
the  voluntary  appearance  of  the  state 
disposed  of  the  demurrer  and  con- 
ferred jurisdiction  to  adjudicate  upon 
the  rights  of  the  state.  Clark  v.  Bar- 
nard, io8  U.  S.  437.  See  Georgia  v. 
Jesup,  106  U.  S.  458. 

And  if  the  Supreme  Court  of  the 
United  States  has  jurisdiction  of  the 
subject-matter,  as  in  a  dispute  be- 
tween states  touching  boundary,  an 
objection  to  jurisdiction  on  the  ground 
of  exemption  from  the  process  of  the 
court,  or  the  manner  in  which  the  de- 
fendant is  brought  into  it,  is  waived 
by  a.  general  appearance.  Rhode 
Island  V.  Massachusetts,  12  Pet.  (U. 
S.)  657. 

4.  Romaine  v.  Union  Ins.  Co.,  28 
Fed.  Rep.  625. 

A  general  appearance  by  defendant 
is  a  waiver  of  the  objection  that  the 
service  of  summons  was  irregular  be- 
cause not  made  in  the  district  of  which 
he  was  an  inhabitant,  as  required  by 
act  of  Cong.  March  3,  1887.  Foote  v. 
Massachusetts  Ben.  Assoc,  39  Fed. 
Rep.  23.  Compare  Eddy  v.  Lafayette, 
49  Fed.  Rep.  807,  and  Mehlin  v.  Ice, 
56  Fed.  Rep.  12,  which  hold  that  a 
white  citizen  of  the  United  States  may 
by  a  voluntary  general  appearance 
waive  any  exemption  from  the  juris- 
diction of  the  courts  of  the  Cherokee 
Nation  and  Indian  Territory  to  which 
he,  as  a  white  citizen  of  the  United 
States,  might     .herwise  be  entitled. 


a  railroad  company  may  be  sued,  re- 
lates solely  to  the  jurisdiction  of  the 
person.  A  railroad  company,  like  a 
natural  person,  submits  itself  to  the 
jurisdiction  of  the  court,  by  appearing 
for  any  other  purpose  than  to  object 
to  such  jurisdiction.  Southern  Ohio 
R.  Co.  V.  Morey,  47  Ohio  St.  207. 

New  York. — If  a  resident  of  Brook- 
lyn, sued  in  the  Marine  Court  of  the 
city  of  New  York  by  the  service  of  a 
long  summons,  appears  on  the  return 
day,  and  the  cause  is  adjourned,  he 
waives  the  irregularity.  Clapp  v. 
Graves,  26  N.  Y.  418.  See  Stevens  v. 
Stevens,  17  N.  Y.  V^kly.  Dig.  481 ;  Harl 
V.  Shipman,  6  Barb.  (N.  Y.)  621. 

1.  East  Tennessee,  etc.,  R.  Co.  v. 
Suddeth,  86  Ga.  388. 

2.  Williams  v.  McGrade,  13  Minn. 
174.  See  Brown  v.  U.  S.  Home,  etc., 
Assoc.  (Ky.,  1890),  13  S.  W.  Rep.  1085, 
where  the  process  was  served  in  an- 
other county  than  that  in  which  the 
judgment  was  rendered. 

3.  St.  Louis,  etc.,  R.  Co.  v.  McBride, 
141  U.  S.  127;  Texas,  etc.,  R.  Co.  v. 
Saunders,  151  U.  S.  105;  Texas,  etc., 
R.  Co.  V.  Cox,  145  U.  S.  593. 

Under  the  Judiciary  Act  of  1789,  § 
II,  a  defendant  who  was  not  found  or 
served  in  the  district  where  sued 
waives  the  question  of  jurisdiction  by 
voluntarily  appearing  in  the  action. 
Winans  v.  McKean  R.,  etc.,  Co.,  6 
Blatchf.  (U.  S.)2i5. 

State  a  Party.  —  The  assignees  in 
bankruptcy  filed  a  bill  in  equity  to  re- 
strain the  treasurer  of  a  state  from 
collecting  a  certain  certificate.  The 
treasurer  demurred  on  the  ground  that 
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but   merely  confer   a   personal    privilege    or  exemption,   which 
can  be  waived  by  a  voluntary  appearance.* 

3.  Local  Courts. — A  requirement  that  a  defendant  must  be 
served  within  the  territorial  limits  of  a  local  jurisdiction,  or  that 
he  must  be  a  resident  within  such  limits,  is  a  restriction  on  juris- 
diction of  the  court  and  subject,  and  cannot  be  waived  by  a  gen- 
eral appearance.* 


1.  U.  S.  V.  American  Bell  Telephone 
Co.,  29  Fed.  Rep.  17,  construing  the 
judiciary  acts,  Rev.  Stat.  §  739,  and  act 
of  March  3,  1875;  Betzoldt  v.  Ameri- 
can Ins.  Co.,  47  Fed.  Rep.  705,  con- 
struing act  March  3,  1887,  §  i. 

The  act  of  March  3,  1887,  corrected 
by  the  act  of  August  13,  1888,  pro- 
vides that,  "where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  par- 
ties are  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  dis- 
trict of  the  residence  of  either  the 
plaintiff  or  the  defendant."  This  pro- 
vision is  not  jurisdictional,  but  only 
a  personal  exemption  which  is  waived 
by  a  general  appearance.  Southern 
Express  Co.  v.  Todd,  56  Fed.  Rep.  104; 
Hatch  V.  Ferguson,  57  Fed.   Rep.  966. 

Corporation. — Where  a  corporation 
appears  in  a  suit  in  a  circuit  court  of 
the  United  States,  and  answers  gen- 
erally, it  thereby  waives  the  right  to 
object  that  the  court  had  not  acquired 
jurisdiction  over  it  because  process 
was  served  on  it  in  a  district  where  it 
had  no  corporate  existence.  Kelsey 
V.  Pennsylvania  R.  Co.,  14  Blatchf. 
(U.  S.)  89.  See  Pomeroy  v.  New  York, 
etc.,  R.  Co.,  4  Blatchf.  (U.  S.)  120. 

Beceivers. — Receivers  sued  in  a  dis- 
trict other  than  that  of  their  resi- 
dence cannot  object  to  jurisdiction 
after  a  general  appearance.  Texas, 
etc.,  R.  Co.  V.  Cox,  145  U.  S.  603.  See 
Fitzgerald  v.  Fitzgerald,  137  U.  S.  98; 
Charlotte  First  Nat.  Bank  v.  Morgan, 
132  U.  S.  141;  Pond  V.  Vermont  Val- 
ley R.  Co.,  12  Blatchf.  (U.  S.)  280; 
Shaw  V.  Quincy  Min.  Co.,   145   U.   S. 

444- 

Special  Appearance. — But  a  defend- 
ant may  make  a  special  appearance  to 
object  that  he  is  sued  out  of  the  juris- 
diction of  his  residence.  The  accept- 
ance of  service  does  not  prevent  him 
from  moving  to  dismiss  the  suit.  U. 
S.  V.  Loughrey,  43  Fed.   Rep.  449. 

And  a  formal  appearance  on  the  first 
rule  day,  without  pleading  to  the  mer- 
its, is  not  a  waiver  of  the  right  to 
specially  appear  on  the   second  rule- 
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day  to  object  to  the  jurisdiction.  Rein- 
stadler  v.  Reeves,  33  Fed.  Rep.  308. 

2.  McCartv  v.  Parker,  26  Abb.  N. 
Cas.  (N.  Y.  Super  Ct.)  235. 

In  the  case  of  a  local  court  of  lim- 
ited jurisdiction,  its  jurisdiction  is 
limited  to  cases  in  which  the  cause  of 
action  arises  within  its  territorial  lim- 
its, and  cases  in  which  the  subject  of 
the  action  is  situated,  or  the  party 
proceeded  against  resides,  oris  served 
with  process  within  those  limits. 
Some  one  or  more  of  those  elements  of 
locality  must  exist  to  confer  upon  the 
court  jurisdiction  of  the  cause.  It 
follows  that,  where  none  of  them  ex- 
ists, a  mere  appearance  does  not  pre- 
clude the  defendant  from  taking  the 
objection.  Where  no  other  ground  of 
jurisdiction  exists,  the  service  within 
the  territorial  locality  is  a  jurisdic- 
tional fact.  Its  omission  is  not  cured 
by  an  appearance,  for  the  objection  is 
not  simply  that  the  court  has  not  ju- 
risdiction of  the  person  of  the  defend- 
ant, but  that  it  has  not  jurisdiction  of 
the  cause.  Wheelock  v.  Lee,  74  N.  Y. 
495;  Burckle  v.  Eckhart,  3  N.  Y. 
132. 

The  principle  upon  which  the  rule 
stated  in  the  text  rests  is  that  to  ex- 
tend the  jurisdiction  of  a  strictly  local 
court  to  cases  not  arising  within  its 
jurisdiction,  where  the  defendant  does 
not  reside  and  is  not  served  therein, 
would  be  to  deprive  it  of  its  character 
of  a  local  court.  Hoag  v.  Lamont,  60 
N.  Y.  96;  Brown  v.  Saratoga  R.  Co., 
18  N.  Y.  495. 

In  an  action  where  the  only  ground 
on  which  the  jurisdiction  of  a  local 
court  can  rest  was  the  service  of  de- 
fendants within  the  local  territorial 
limits,  it  appeared,  from  defendants' 
affidavits  in  opposition  to  a  motion  for 
an  injunction,  that  they  were  not  so 
served.  Held,  that  the  court  did  not 
acquire  jurisdiction  by  defendants' ap- 
pearance, and  that  the  motion  should 
be  denied.  McCarty  v.  Parker,  26 
Abb.  N.  Cas.  (N.  Y.  Super  Ct.)  235. 
See  Wheelock  v.   Lee,   74  N.   Y.  495; 
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Justices  of  the  Peace.— Statutes  fixing  and  defining  the  jurisdiction 
of  justices  of  the  peace  may  have  the  effect  of  making  those  courts 
such  local  ones  that  jurisdiction  is  only  obtained  on  the  ground 
of  residence;  and  a  general  appearance  by  a  nonresident  of  the 
county  or  township  will  not  waive  the  jurisdictional  require- 
ment.* 


Goldstein  v.  New  Orleans,  38  Fed. 
Rep.  626. 

Want  of  Notice. — A  want  of  notice  is 
not  waived  by  appearance,  where  no- 
tice is  jurisdictional.  Spurrier  v. 
Wirtner,  48  Iowa  486.  See  Robertson 
V.  Eldora  R.,  etc.,  Co.,  27  Iowa  245. 

Cognate  Principle  in  Courts  of  General 
Jurisdiction. — A  cognate  principle  to 
that  stated  in  the  text  with  reference 
to  local  courts  is  applicable  to  courts 
of  genera]  jurisdiction.  It  is  to  the 
effect  that  if  the  court  has  not  ob- 
tained jurisdiction  of  a  matter  in  a 
mode  authorized  by  law,  a  general  ap- 
pearance does  not  give  jurisdiction. 
Thus,  by  a  general  appearance,  a 
garnishee  does  not  waive  his  right  to 
resist  rendition  of  judgment  against 
him,  when  the  summons  is  not  served 
within  the  time  prescribed  by  statute. 
Armstrong  v.  Heritage  (Mich.,  1894), 
59  N.  W.  Rep.  439.  See  Ettlesohn  v. 
Fireman's  Fund  Ins.  Co.,  64  Mich.  331. 

And  an  appearance  by  the  debtor 
does  not  validate  an  attachment  not 
made  in  the  form  prescribed  by  stat- 
ute. Egan  V.  Lumsden,  2  Disney 
(Ohio)  169. 

And  where  proceedings  under  the 
occupying-claimant  law  must  be  com- 
menced by  request  of  either  party,  or 
a  journal  entry  thereof,  the  appear- 
ance of  the  parties  does  not  confer 
jurisdiction.  Hentig  v.  Redden,  38 
Kan.  496. 

In  an  action  against  a  foreign  execu- 
tor where  the  complaint  does  not  al- 
lege, nor  the  proof  show,  that  defend- 
ant had  brought  into  the  state  assets 
of  the  estate,  the  court  is  without  ju- 
risdiction to  enforce  any  liability  of 
the  defendant  in  said  capacity,  not- 
withstanding appearance.  This  con- 
cerns the  power  of  the  court,  not  the 
person  of  the  defendant.  Gray  v. 
Ryle,  50  N.  Y.  Super.  Ct.  198. 

Where  a  statute  requires,  in  divorce 
cases,  either  personal  service  or  ad- 
vertisement, this  is  peremptory;  a 
general  appearance  does  not  waive 
the  requirement  of  the  statute.  Fer- 
rel  V.  Ferrel,  2  West.  L.  J.  (Ohio) 
427.     Compare  \on  Hesse  t/.  Mackaye, 


55  Hun  (N.  Y.)  365;  White  v.  Hamp- 
ton, 14  Iowa  66. 

1.  Smith  V.  Simpson,  80  Mo.  634; 
Boyer  v.  Moore,  42  Iowa  544;  Chap- 
man V.  Morgan,  2  Greene  (Iowa)  374. 

Where  the  mayor  of  a  town  is  not 
clothed  with  the  official  character  and 
jurisdiction  of  a  justice  of  the  peace 
for  the  district  outside  of  his  town, 
the  voluntary  appearance  of  a  defend- 
ant residing  outside  of  the  territorial 
jurisdiction  does  not  waive  the  right 
to  object  to  such  jurisdiction  on  ap- 
peal. Heggie  v.  Stone,  70  Miss.  39. 
See  Bell  v.  McKinney,  63  Miss.  187; 
Montross  v.  State,  61  Miss.  429;  Cross 
V.  Levy,  57  Miss.  634;  Rice  v.  Locke, 
59  Miss.  189. 

Garnishment,  etc.  —  In  the  special 
statutory  proceedings  of  garnishment, 
attachment,  as  mesne  process,  re- 
plevin, and  the  like,  in  justices' 
courts,  the  justice  acquires  jurisdic- 
tion of  the  proceeding  only  by  com- 
pliance with  the  statutory  conditions; 
and  where  there  is  no  such  com- 
pliance on  plaintiff's  part,  a  voluntary 
appearance  by  defendant,  and  sub- 
mission of  his  person  to  the  juris- 
diction of  the  court,  cannot  waive 
the  defect.  Steen  v.  Norton,  45  Wis. 
412.  Contra,  Blackwood  v.  Jones,  27 
Wis.  498;  Fairfield  v.  Madison  Mfg. 
Co.,  38  Wis.  346. 

General  Jurisdiction.— But  the  stat- 
ute in  defining  the  jurisdiction  of  a 
justice  of  the  peace  may  give  the  jus- 
tice the  same  power  to  acquire  juris- 
diction by  a  voluntary  appearance,  up 
to  the  limit  of  the  amount  of  his 
jurisdiction,  as  is  possessed  by  a  court 
of  general  jurisdiction;  that  is,  a  ques- 
tion of  residence  may  not  be  juris- 
dictional. Post  V.  Brownell,  36  Iowa 
497;  Denver,  etc.,  R.  Co.  v.  Roberts, 
6  Colo.  333;  Hardenbrook  v.  Harrison, 
11  Colo.  9.  Compare  State  v.  Metzger, 
26  Mo.  65;  Hausberger  v.  Pacific  R. 
Co.,  43  Mo.  196;  Peery  v.  Harper,  42 
Mo.  131;  Hembree  v.  Campbell,  8  Mo. 
572. 

Missouri. — The  jurisdiction  of  a  jus- 
tice of  the  peace  must  affirmatively 
appear  in  an  action  of  forcible  entry 
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Limited  JariBdiction. 


County  Courts,— A  county  court  maybe  one  of  limited  and  inferior 
jurisdiction  ;  if  it  is,  the  presumption  is  that  it  is  without  juris- 
diction when  the  jurisdictional  facts  are  not  alleged  in  a  complaint 
in  an  action  therein ;  a  general  appearance  does  not  waive  the 
statement  or  confer  jurisdiction.* 

But  the  statute  may  confer  a  general  jurisdiction  on  a  county 
court,  and  not  make  residence  in  the  county,  or  some  other  thing, 
a  jurisdictional  fact ;  in  such  a  case  a  general  appearance  will  give 
jurisdiction  of  the  person,  enabling  the  court  to  proceed  to  judg- 
ment.* 

Other  Courts.— Likewise  the  principle  that  a  general  appearance 
will  not  cure  a  jurisdictional  defect  is  frequently  applicable  to 
other  courts,  besides  justices  of  the  peace  and  county  courts.  The 
statute  creating  them  may  make  a  matter  jurisdictional  which  can- 
not be  waived.' 


and  detainer.  On  removal  to  the  circuit 
court  by  certiorari,  jurisdiction  can- 
not be  conferred  by  the  appearance  of 
the  parties,  where  the  justice's  juris- 
diction does  not  appear.  McQuoid  v. 
Lamb  (Mo.  App.,  1885),  i  West.  Rep. 
433.  See  Ewing  v.  Donnelly  (Mo. 
App.,  1885),  2  West.  Rep.  445. 

New  York.  —  An  assistant  justice 
elected  under  the  act  of  1848  has  no 
jurisdiction  where  the  defendant  and 
one  of  the  plaintiffs  reside  in  the  city 
and  neither  of  the  parties  to  the  suit 
resides  in  a  ward  within  the  justice's 
district.  Appearing  and  pleading 
without  objection  does  not  waive  the 
defect  nor  confer  jurisdiction.  Cornell 
V.  Smith,  2  Sandf.  (N.  Y.)  290. 

1.  Gilbert  v.  York,  iii  N.  Y.  544, 
holding  that  the  county  courts  of  New 
York  are  of  limited  and  inferior  juris- 
diction, and  so  are  affected  by  such 
presumption.  See  Frees  v.  Ford,  6 
N.  Y,  176;  Kundolf  v.  Thalheimer,  12 
N.  Y.  593;  People  v.  Bradner,  107  N, 
Y.  i;  Peacock  v.  Bell,  i  Saund.  73; 
Turner  v.  North  American  Bank,  4 
Dall,  (U.  S.)  8;  Robertson  v.  Cease,  97 
U,  S,  646;  Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  283;  Continental 
Ins.  Co,  V.  Rhoades,  119  U.  S,  237. 

2.  Dake  v.  Miller,  15  Hun  (N.  Y.) 
356;  McMahon  v.  Sherman  (Supreme 
Ct.),  14  N.  Y.  St,  Rep,  637;  Ross  v. 
Konor  (Supreme  Ct.),  17  N,  Y.  St, 
Rep.  465;  Donnelly  v.  Woolsey  (Su- 
preme Ct,),  15  N.  Y.  Supp.  490;  Clapp 
V.  Graves,  26  N,  Y.  418;  Jones  v.  Jones, 
108  N.  Y.  415;  Hembree  v.  Campbell, 
8  Mo.  572;  Reed  v.  Cates,  11  Colo. 
527. 

When   the  county  court  has  juris- 


diction of  the  subject-matter,  it  may 
transact  business  for  which  notice  is 
required  to  be  given  to  an  opposing 
party  at  other  times  than  at  regularly 
appointed  terms,  if  the  party  entitled 
to  notice  waives  his  privilege  by  vol- 
untary appearance.  Brown  v.  Balde, 
3  Lans.  (N.  Y.)  283. 

England. — The  plaintiffs  commenced 
an  action  against  the  defendant  in  a 
county  court,  within  the  district  of 
which  the  defendant  had  carried  on 
business  within  six  months  before  the 
commencement  of  the  action,  but  did 
not  dwell  or  carry  on  business  at  the 
time  of  commencing  the  action.  Leave 
to  sue  in  that  court  had  not  been  ob- 
tained. The  defendant  appeared,  and 
the  case  was  heard  and  partly  deter- 
mined and  adjourned  to  a  future  day. 
At  the  second  hearing  the  defendant 
for  the  first  time  objected  to  the  juris- 
diction of  the  court.  Held,  that  the 
objection  to  the  jurisdiction  was  one 
which  could  be  waived,  and  that  the 
defendant  had  waived  it  by  his  gen- 
eral appearance.  Moore  v.  Gamgee, 
25  Q.  B.  Div.  244.  See  Jones  v. 
James,  19  L.  J.  Q.  B.  257. 

S.Ohio. — TheCourt  of  Common  Pleas 
does  not  have  jurisdiction  of  a  de- 
fendant served  with  process  in  another 
county  (except  in  certain  designated 
cases),  and  the  appearance  of  such 
defendant  and  pleading  to  the  merits 
does  not  waive  the  question  of  juris- 
diction, if  the  jurisdiction  is  also  de- 
nied in  the  answer.  Allen  v.  Miller, 
II  Ohio  St.  374;  Dunn  v.  Hazlett,  4 
Ohio  St.  435, 

New  York, — Where  a  surrogate  has 
lost  jurisdiction  of  a  cause  by  failure 
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But  the  courts  are  not  inclined  to  enlarge  the  rule.  Unless  it 
is  manifest  that  a  matter,  such  as  residence,  or  the  service  of 
process  within  the  jurisdiction,  is  a  jurisdictional  one,  a  condition 
precedent  to  the  proceeding  to  judgment,  then  a  general  appear- 
ance is  a  waiver  of  such  matter.* 

XXII.  By  Whom  Appeaeance  can  be  Made— 1.  Appearance 
in  Person. — Every  litigant  has  an  unqualified  right  to  appear  in 
person.* 


to  serve  a  citation  within  the  time 
prescribed  by  statute,  the  error  is  not 
cured  by  a  voluntary  general  appear- 
ance, which  by  Code  Civ.  Pro.,  §  424 
is  made  equivalent  to  personal  service 
of  process,  the  objection  being,  not 
that  there  has  been  no  service,  but 
that  service  has  not  been  made  within 
the  requisite  time.  Pryer  v.  Clapp, 
I  Dem.  (N.  Y.)  387. 

A  general  appearance  in  an  action 
in  the  City  Court  of  Brooklyn  does 
not  preclude  defendant  from  attack- 
ing the  jurisdiction  by  showing  that 
a  summons  was  not  served  within  the 
city.     Wheelock  v.  Lee,  74  N.  Y.  495. 

And  a  general  appearance  does  not 
preclude  the  defendant,  in  an  action 
in  the  Superior  Court  of  New  York 
city,  from  attacking  its  jurisdiction 
because  of  a  failure  to  serve  the  de- 
fendant with  a  summons  within  the 
city  limits.  McCarty  v.  Parker 
(Super.  Ct.),  14  N.  Y.  Supp.  128.  See 
Porter  v.  Bronson,  19  Abb.  Pr.  (N. 
Y.  C.  PI.)  236,  the  case  of  an  unauthor- 
ized appearance  by  attorney  in  the 
Marine  Court. 

When  the  cause  or  matter  does  not 
arise,  and  the  subject-matter  of  the 
controversy  is  not  situated,  within 
the  circuit  of  a  vice-chancellor,  the 
residence  of  a  defendant  therein  is  a 
jurisdictional  fact;  and  where  that  is 
also  wanting,  the  mere  appearance  of 
the  defendant  does  not  cure  the  de- 
fect.    Burckle  v.  Eckhart,  3  N.  Y.  132. 

1.  Alabama. — The  motion  for  a  sum- 
mary judgment  against  a  tax-collector 
and  his  sureties,  as  provided  for  by 
§  3396,  Code  1876,  must  be  made  in 
the  circuit  court  of  the  county  in 
which  the  defendants  reside;  but  if 
the  defendants  appear  and  suffer 
judgment  hy  nil  dicit  it  is  not  neces- 
sary that  the  record  should  affirma- 
tively show  their  residence  in  the 
county.  Stamphill  v.  Franklin  Coun- 
ty, 86  Ala.  392. 

Indian  Territory. — A  voluntary  ap- 
pearance, by  a   white   citizen   of   the 


United  States,  may  confer  jurisdiction 
on  the  clerk  of  a  district  court  in 
the  Cherokee  Nation  to  try  an  action 
of  ejectment  for  land  in  said  Indian 
Reservation.  The  denial  of  jurisdic- 
tion to  the  Cherokee  courts  over 
white  men  in  the  Cherokee  country 
may  be  waived.  It  is  not  a  jurisdic- 
tional fact  that  the  defendant  must  be 
an  Indian.  Mehlin  v.  Ice,  56  Fed. 
Rep.  12;  Exendine  v.  Pore,  56  Fed. 
Rep.  777. 

New  York. — An  objection  to  the  juris- 
diction of  the  Superior  Court  of  New 
York  city  is  waived  by  appearance, 
unless  pleaded;  want  of  jurisdiction 
by  reason  of  the  nonexistence  of  any 
of  the  jurisdictional  facts  specified  in 
§  263,  Code  of  Civil  Procedure,  is  mat- 
ter of  defense  and  must  be  pleaded. 
Popfinger  v.  Yutte,  102  N.  Y.  39; 
McLean  v.  St.  Paul,  etc.,  R.  Co.,  18 
Abb.  N.  Cas.  (N.  Y.  C.  PI.)  423;  Pease 
V.  Delaware,  etc.,  R.  Co.,  10  Daly  (N. 

Y.)459- 

South  Carolina. — The  Court  of  Com- 
mon Pleas  is  a  court  of  general  juris- 
diction, but  has  jurisdiction  of  actions 
against  foreign  corporations  only  so 
far  as  has  been  prescribed  by  statute. 
Where,  however,  a  foreign  corpora- 
tion appears  generally  to  an  action 
in  such  court,  it  thereby  submits  to 
the  jurisdiction  of  the  court.  Chafee 
V.  Postal  Tel.  Co.,  35  S.  Car.  372. 
See  Hester  v.  Rasin  Fertilizer  Co.,  33 
S.  Car.  609. 

2.  Hightowerf.  Hawthorn,  Hempst. 
(U.  S.)42. 

A  party  to  a  civil  action,  who  is 
of  full  age,  may  prosecute  or  de- 
fend the  same  in  person  or  by  at- 
torney at  his  election,  unless  he  has 
been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs.  Each 
provision  of  this  act,  relating  to  the 
conduct  of  an  action,  wherein  the  at- 
torney for  the  party  is  mentioned, 
includes  a  party  prosecuting  or  de- 
fending in  person,  unless  otherwise 
specially  prescribed    therein,    or    un- 
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2.  Plaintiff  Entering  Defendant's  Appearance. — The  practice  of 
allowing  the  plaintiff's  attorney  to  enter  the  appearance  of  the 
defendant  is  so  obviously  against  pubHc  poHcy,  and  affords  such 
facilities  for  fraud  and  oppression,  that  it  ought  not  to  be  tol- 
erated.* 


less  that  construction  is  manifest- 
ly repugnant  to  the  context.  If  a 
party  has  an  attorney  in  the  action, 
he  cannot  appear  to  act  in  person 
where  an  attorney  may  appear  or  act, 
either  by  special  provision  of  law,  or 
by  the  course  and  practice  of  the 
court.     New  York  Code   Civil   Proc, 

§55- 

By  Both  Attorney  and  in  Person. — A 
party  has  no  right  to  appear  both  by 
attorney  and  in  person.  Talbot  v. 
Talbot,  2  J.  J.  Marsh.  (Ky.) 4.  And  if 
he  appears  by  attorney,  he  cannot  as- 
sume control  of  the  cause.  San  Jose 
Funded  Debt  v.  Younger,  29  Cal. 
147. 

Bound  by  the  Rales. — A  defendant 
appearing  in  person  is  bound  by  the 
same  rules  as  he  would  have  been  if 
he  had  appeared  by  attorney.  Kerry 
V.  Reynolds,  4  Dowl.  Pr.  Cas.  234. 

Judicial  Notice  of  Signature. — The 
courts  take  judicial  notice  of  the  sig- 
natures of  attorneys  of  parties  to  an 
action,  but  not  of  the  parties  litigant 
who  have  not  appeared  in  person. 
Markes  v.  Epstein,  13  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  293. 

England. — When  a  defendant  ap- 
pears in  person  to  a  writ  of  summons, 
the  memorandum  required  by  the 
Common  Law  Procedure  Act,  s.  31, 
may  be  delivered  to  the  officer  by  a 
third  person  duly  authorized  in  the 
defendant's  behalf,  and  need  not  be 
delivered  by  him  in  person  or  by  an 
attornev  for  him.  Oake  v.  Moore- 
croft,  L.  R.  5  Q.  B.  76. 

1.  Ball  V.  Poor,  81  Ky.  26,  where  it 
was  held  that  a  power  of  attorney  ex- 
ecuted by  the  defendant  to  the  plain- 
tiff's attorney  authorizing  him  to  en- 
ter defendant's  appearance  in  the  ac- 
tion was  void  as  against  public  policy, 
and  no  judgment  either  in  refn  or  in 
personam  could  be  rendered  on  such 
an  appearance. 

The  principle  which  is  probably  at 
the  basis  of  the  rule  stated  in  the 
text  is  that  the  Same  person  cannot 
act  as  attorney  for  both  plaintiff  and 
defendant.  If  the  plaintiff's  attorney 
were  allowed  to  enter  defendant's  ap- 


pearance, he  would,  to  that  extent,  be 
an  attorney  for  defendant  also.  See 
Sherwood  v.  Saratoga,  etc.,  R.  Co., 
15  Barb.  (N.  Y.)  650,  where  it  is  held 
that  it  is  irregular  for  the  same  per- 
son to  appear  as  attorney  for  both 
parties  on  the  return  of  a  summons 
issued  by  a  justice. 

Doctrine  Denied. — But  the  doctrine 
that  there  is  anything  against  public 
policy  in  allowing  a  plaintiff  to  enter 
defendant's  appearance  has  been  de- 
nied. Thus,  where  the  record  of  a 
suit  to  foreclose  a  mortgage  showed 
that  a  nominal  defendant  acknowl- 
edged service  on  the  back  of  the  sum- 
mons, and  in  the  same  writing  au- 
thorized complainant's  solicitor  to  en- 
ter his  appearance,  which  was  done 
on  proof  of  the  execution  of  the 
acknowledgment, — held,  that  such  de- 
fendant was  properly  in  court  and 
subject  to  its  jurisdiction.  Snell  v. 
Stanley,  63  111.  391,  where  the  court 
said  in  reference  to  the  practice  of 
thus  entering  the  appearance.  "We 
see  nothing  objectionable  in  this." 

In  the  case  of  Livingston  v.  Wool- 
sey,  4  Johns.  Ch.  (N.  Y.)  365,  the  de- 
fendant's solicitor  wrote  to  the  solic- 
itor of  the  plaintiff  requesting  him  to 
cause  the  appearance  of  the  defendant 
to  be  entered,  but  the  solicitor  of  the 
plaintiff  neglected  to  enter  the  de- 
fendant's appearance,  and  proceeded 
to  have  the  bill  taken  pro  confesso, 
and  a  final  decree  entered  in  the 
cause.  It  was  held  that  the  defendant 
was  entitled  to  be  served  with  a  rule 
to  put  in  an  answer  before  the  bill 
could  be  taken  pro  confesso,  because 
the  requesting  that  the  appearance  be 
entered  answered  the  purposes  of  a 
formal  entry  of  it.  But  the  solicitor 
for  the  plaintiff  had  sent  to  defend- 
ant a  copy  of  the  bill,  and  had  re- 
quested that  an  answer  might  be  put 
in.  Probably  this  latter  fact  might 
have  been  deemed  a  waiver  of  a  for- 
mal entry  of  appearance.  See  Mur- 
phy V.  Vincent,  40  L.  J.  Ch.  378, 
where  in  a  bill  for  specific  performance 
the  plaintiff  was  allowed  to  enter  the 
defendant's  appearance. 
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3.  Partners — Before  Dissolution. — There  is  much  discussion  in  the 
books,  and  some  conflict  of  decisions,  as  to  the  power  of  one 
partner,  before  dissolution  of  the  partnership,  to  enter  an  appear- 
ance for  his  copartners  in  a  suit  at  law.  The  weight  of  authority 
is  to  the  effect  that  one  partner  has  no  implied  power,  before  dis- 
solution, to  enter  an  appearance  in  a  suit,  except  for  the  part- 
nership, and  cannot,  by  such  appearance,  bind  a  partner,  personally 
and  individually,  who  is  not  within  the  jurisdiction  and  has  not 
been  served  with  process.* 

After  Dissolution. — But  however  the  rule  may  be  before  dissolu- 
tion, it  is  certain  that  after  dissolution  one  partner  cannot  bind 
his  copartner  by  an  entry  of  appearance.  If  a  suit  be  brought 
against  all  the  partners  and  only  one  of  them  be  served  with 
process,  he  may  undoubtedly,  in  his  own  defense,  show,  if  he  can, 
that  the  firm  is  not  liable,  and  to  this  end  defend  the  suit.  But 
this  does  not  permit  of  such  partner  entering  the  other's  appear- 
ance, nor  is  it  necessary  for  his  defense.* 


1.  Phelps  r/.  Brewer,  9  Cush.  (Mass.) 
390;  Haslet  V,  Street,  2  McCord  (S. 
Car.)  186;  Loomis  v.  Pearson,  Harp. 
(S.  Car.)  470;  Bright  v.  Sampson,  20 
Tex.  21;  Alexander  v.  Stern,  41  Tex. 
194;  Texas,  etc.,  R.  Co.  v.  McCaughey, 
62  Tex.  271;  Sanger  v.  Overmier,  64 
Tex.  57;  Hale  v.  Van  Saun,  18  Iowa 
19;  Newton  v.  Heaton,  42  Iowa  593; 
Harford  v.  Street,  46  Iowa  594; 
Stephens  v.  Parkhurst,  10  Iowa  70; 
Beal  V.  Snedicor,  8  Port.  (Ala.)  523; 
Click  V.  Click,  Minor(Ala.)  79;  Mitchell 
V.  Rich,  I  Ala.  228;  Faver  v.  Briggs, 
18  Ala.  478;  Davidson  v.  Street,  34 
Ala.  125;  Demott  v.  Swaim,  5  Stew.  & 
P.  (Ala.)  293;  Montague  v.  Weil,  30 
La.  Ann.  50;  Bowler  v.  Huston,  30 
Gratt.  (Va.)  266;  Inbusch  v.  Farwell,  i 
Black  (U.S.)  566;  Atchison  Sav.  Bank 
V.  Templar,  26  Fed.  Rep.  580;  Adam 
V.  Townend,  14  Q.  B.  Div.  103;  Jackson 
V.  Litchfield,  8  Q.  B.  Div.  474. 

While  many  of  the  above  cases  do 
not  directly  decide  the  point,  still  it  is 
inferable  from  the  reasons  given. 

But  one  partner  may  enter  the  ap- 
pearance of  his  copartner  so  that  a 
judgment  will  bind  the  partnership 
property.  Texas,  etc.,  R.  Co.  v.  Mc- 
Caughey, 4  Tex.  L.  Rep.  293;  Alex- 
ander V.  Stern,  41  Tex.  193;  Sanger 
V.  Overmier,  64  Tex.  57.  Contra,  Ever- 
son  V.  Gehrman,  10  How.  Pr.  (N.  Y. 
Supreme  Ct.)  301.  See  Ford  v.  Whit- 
ridge,  9  Abb.  Pr.  (N.  Y.  C.  PI.)  416; 
Griswold  v.  Griswold,  14  How,  Pr. 
(N.  Y.  Supreme  Ct.)446. 

Contra. — The   rule   in   the    text  has 


been  denied;  some  cases  allow  one 
partner  to  enter  an  appearance  for  the 
other  before  dissolution.  Southard 
V.  Steele,  3  T.  B.  Mon.  (Ky.)  437; 
Cooper  V.  Bailey,  52  Me.  230;  Leakey 
V.  Kingon,  22  How.  Pr.  (N.  Y.  Supreme 
Ct.)  209;  Bennett  v.  Stickney,  17  Vt. 
531;  Taylor  v.   Collier,   51   L.   J.   Ch. 

853. 

2.  Hall  V.  Lanning,  91  U.  S.  167; 
Davis  V.  Megroz  (N.  J.,  1893),  26  Atl. 
Rep.  1009.  Compare  Thompson  v. 
Whitman,  18  Wall.  (U.  S.)  457; 
Knowlesw.  Logansport  Gas-Light, etc., 
Co.,  19  Wall  (U.  S.)  58;  D'Arcy  v. 
Ketchum,  11  How.  (U.  S.)  165;  Bell 
V.  Morrison,  i  Pet.  (U.  S.)  351;  Kart- 
haus  V.  Ferrer,  i  Pet.  (U.  S.)  222; 
Duncan  v.  Tombeckbee  Bank.  4  Port. 
(Ala  )  184;  Demott  v.  Swaim,  5  Stew. 
&  P.  (Ala.)  293;  Loomis  v.  Pearson, 
Harp.  (S.  Car.)  476;  Haslet  f.  Street, 
2  McCord  (S.  Car.)  311;  Conley  v. 
Chapman,  74  Ga.  709;  Wilson  v.  Niles, 
2  Hall  (N.  Y.)  358;  Morley  v.  Strom- 
bourg,  3  B.  &  P.  254;  Goldsmith  v. 
Levy,  4  Taunt.  299;  Stead  v.  Salt,  3 
Bing.  loi,  II  E.  C.  L.  50;  Adams  v. 
Bankart,  i  C.  M.  &  R.  681. 

A  member  of  a  partnership,  resid- 
ing in  one  state,  not  served  with  proc- 
ess and  not  appearing,  is  not  person- 
ally bound  by  a  judgment  recovered 
in  another  state  against  all  the  part- 
ners after  a  dissolution  of  the  firm, 
although  the  other  members  were 
served,  or  did  appear  and  caused  an 
appearance  to  be  entered  for  all,  and 
although  the  law  of  the  state  where 
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Employing  Counsel. — One  partner  has  authority  to  employ  counsel 
to  represent  and  appear  for  the  firm  in  suits  affecting  the  partner- 
ship affairs  ;  and  the  presumption  is  that  such  attorney  represents 
the  partners  individually  as  well  as  the  legal  entity,  the  firm.  The 
partner  attacking  the  judgment  must  clearly  prove  that  he  did 
not  authorize  the  employment  of  counsel,  if  he  desires  to  resist 
the  execution  of  the  judgment  against  his  individual  property.* 

Acknowledging  Service. — An  appearance  may  be  eiTected  for  one 
partner  by  the  other  acknowledging  service  of  a  writ,  in  the  name 
of  the  partnership,  if  he  does  it  in  the  presence  of  the  other  part- 
ner, and  with  his  consent.* 

The  Partnership  Treated  as  an  Entity. — Some  states  have  statutes  which 
allow  a  partnership  to  be  sued  in  its  partnership  name ;  this  as- 
similates a  partnership,  so  far  as  the  action  is  concerned,  to  a  cor- 
poration. The  partnership  must  appear  as  a  legal  entity,  and  the 
individual  partners  have  no  right  to  appear  in  their  individual 
character.^ 


the  suit  was  brought  authorized  such 
judgment.  Hall  v.  Lanning,  91  U.  S. 
160. 

1.  Wheatley  v.  Tutt,  4  Kan.  240; 
Bennett  v.  Stickney,  17  Vt.  531;  Wal- 
worth V.  Henderson,  9  La.  Ann.  339; 
Siewerd  v.  Farnen,  71  Md.  627 ;  Winters 
V.  Means,  25  Neb.  241;  Little  v.  Giles, 
27  Neb.  179;  Bean  v.  Mather,  i  Daly 
(N.  Y.)440. 

While  one  partner  in  a  transaction 
may  have  no  authority  to  authorize 
an  attorney  to  appear  for  his  copart- 
ners, yet  a  subsequent  appearance  by 
proper  authority  will  waive  their  right 
to  be  entirely  relieved  from  the  first 
appearance.  Lyles  v.  Hagy,  2  N.  Y. 
Wkly.  Dig.  287. 

2.  Freeman  v.  Carhart,  17  Ga.  348. 
See  Clark  v.  Stoddard,  3  Ala.  366, 
where  the  acknowledgment  of  service 
by  one  partner  was  held  not  an  ap- 
pearance on  behalf  of  the  firm. 

Partnership  Property. — Acceptance  of 
service  of  a  summons  and  complaint 
by  one  partner  in  the  name  of  the 
partnership  is  equivalent  to  service 
on  all  in  respect  to  their  joint  prop- 
erty. Bowin  V.  Sutherlin,  44  Ala. 
278. 

3.  The  case  of  Davies  v.  Andr6,  24 
Q.  B.  Div.  598,  is  one  of  the  best  con- 
sidered cases  in  the  books  on  this  sub- 
ject. It  involvedtheconstruction  ofthe 
various  Orders  of  the  High  Court  rela- 
tive to  suits  against  a  partnership  in 
its  firm  name.  The  general  scheme 
of  the  rules  in  actions  against  partner- 
ships is  as  follows:  The  proceedings 


are  commenced  against  the  firm.  The 
intention  of  the  rules  is  that  judgment 
may  go  against  the  firm;  and  execu- 
tion of  such  judgment  is  to  be  had  in 
the  manner  specified  by  Order  XLH,  r. 
ID.  That  rule  provides  that  execution 
may  issue  against  property  of  the 
partnership,  or  against  persons  who 
have  appeared  in  their  own  names 
under  Order  XII,  r.  15,  or  who  have 
admitted  on  the  pleadings  that  they 
are  partners,  or  have  been  adjudged 
to  be  such,  or  against  persons  who 
have  been  served  as  partners  and  have 
failed  to  appear;  but  if  the  plaintiff 
seeks  to  issue  execution  against  any 
other  person,  he  must  apply  for  leave 
to  do  so.  On  that  application,  such 
person  can  come  in  and  defend  him- 
self. The  court  held  that  the  defend- 
ants must  appear  as  partners  or  allow 
judgment  to  go  by  default;  but  if  not 
partners,  then  they  have  nothing  to 
do  with  the  matter.  A  person  not  a 
partner  is  not  affected  by  the  proceed- 
ings. The  formal  rule  enunciated  by 
the  court  was  that  "There  is  no 
power  under  the  Rules  of  the  Supreme 
Court,  in  an  action  against  a  firm,  to 
allow  the  entry  of  a  conditional  ap- 
pearance, i.e.,  an  appearance  by  a  per- 
son which  denies  that  such  person  is 
a  partner  in  the  firm." 

But  it  has  also  been  held  that  a  writ 
issued  against  a  partnership  firm  (sued 
by  the  firm-name)  may  be  good  against 
an  individual  partner  served  with  it; 
by  appearing  the  partner  waives  the 
defect  that   he  was  not  named  in  the 
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4.  Husband  and  Wife. — The  old  chancery  rule  was  that  where  a 
bill  is  filed  against  husband  and  wife,  the  husband  is  bound  to 
enter  a  joint  appearance  and  put  in  a  joint  answer  for  both.* 
But  this  rule  has  been  abolished  by  the  American  Reformed 
Procedure,  which  recognizes  the  separate  rights  of  a  married 
woman.*  And  no  matter  what  the  rule  otherwise  is  with  regard 
to  a  husband  having  authority  to  enter  his  wife's  appearance,  it 
does  not  obtain  when  she  is  an  infant.  She  must  in  that  case 
appear  by  guardian  ad  litem.^  The  husband,  though,  may  em- 
ploy counsel  to  appear  for  his  wife.* 

5.  Corporations.  (See  also  article  CORPORATIONS). — A  corpora- 
tion aggregate  cannot  appear  in  any  other  manner  than  by  attor- 
ney.*    But  the  attorney  need  not  necessarily  be  an  attorney  at 


writ.  Western  Bank  v.  Perez  (1891), 
I  Q.  B.  304.  See  O'Neil  v.  Clason,  46 
L.  J.  Q.  B.  191;  Pollexfurz/.  Sibson,  16 
Q.  B.  Div.  792;  Russell  v.  Cambefort, 
23  Q.  B.  Div.  526. 

Waiver  of  Summons. — In  an  action 
against  a  partnership  in  its  firm-name, 
a  general  appearance  by  one  member 
waives  service  of  summons.  McCaskey 
V.  Pollock,  82  Ala.  174. 

Federal  Practice. — Where  the  cita- 
tion, on  appeal  to  the  United   States 


property  only,  he  is  authorized  and 
required  to  have  an  appearance  en- 
tered for  his  wife  upon  service  of 
summons  on  him  alone,  and  without 
authority  from  her.  Lathrop  v.  Hea- 
cock,  4  Lans.  (N.  Y.)  i. 

3.   Nicholson  v.  Wilborn,  13  Ga.  467. 

Although  the  15  &  16  Vict.,  c.  76, 
binds  married  women  as  to  appear- 
ance to  process,  its  provisions  in  that 
respect  do  not  apply  to  infants.  Jar- 
man  V.  Lucas,  15  C.  B.  N.  S.  474.    Com- 


Circuit  Court  of  Appeals,  is  irregularly    /ar^  Symmes  v.  Major,  21  Ind.  443. 


addressed  to  the  partners  in  their 
firm-name,  instead  of  to  the  individual 
partners,  such  irregularity  is  cured  by 
the  general  appearance  of  the  partners 
in  the  appellate  court,  without  objec- 
tion. U.  S.  V.  Hopewell,  51  Fed.  Rep. 
798. 

Sued  as  a  Corporation. — A  partnership 
may  by  mistake  be  sued  as  a  corpora- 
tion. This  may  be  rectified  by  an 
amendment,  but  after  the  amendment 
the  defendants  must  appear  as  part- 
ners; their  appearing  and  pleading  to 
the  action  in  the  name  of  the  corpora- 
tion will  not  avail  as  an  appearance 
after  the  amendment.  Inman  v. 
Allport,  65  111.  540.  But  see  Anglo- 
American  Packing,  etc.,  Co.  v.  Turner 
Casing  Co.,  34  Kan.  340,  where  the 
appearance  of  the  partners  as  a  cor- 
poration was  held  an  appearance  of 
each  member  individually. 

1.  Leavitt  v.  Cruger,  i  Paige  (N.  Y.) 
421.  See  Toole  v.  DeKay,  4  Sandf. 
Ch.  (N.  Y.)385. 

2.  Taggart  v.  Rogers,  49  Hun  (N. 
Y.)  265;  White  V.  Coulter,  59  N.  Y. 
629. 

Affecting^  Husband's  Property  Only. — 
But  in  an  action  against  husband  and 
wife,    affecting    the    husband's     real 


4.  McCullough  V.  Wilson,  21  Pa.  St. 
436.  See  Morris  v.  Garrison,  27  Pa. 
St.  226;  Kelly  V.  Donlin,  70  111.  378; 
Anderson  v.  Watt,  138  U.  S.  694. 

New  York. — The  defendant's  wife  is 
not  as  such  authorized  to  appear  for 
him  in  a  suit  before  a  justice;  but  she 
may  be  empowered  by  the  husband  to 
appear.  Hughes  v.  Mulvey,  i  Sandf. 
(N.  Y.)92.  See  Phinney  v.  Earle,  9 
Johns.  (N.  Y.)  352;  Kittle  v.  Baker,  9 
Johns.  (N.  Y.)354- 

5.  Comyns's  Digest,  title  Pleader, 
B.  i;  Bro.  Abr.  tit.  Corporation  28; 
Att'y  Gen'l  v.  Guardian  Mut.  L.  Ins. 
Co.,  77  N.  Y.  272;  Murray  v.  Vander- 
bilt,  39  Barb.  (N.  Y.)  141;  McCormick 
V.  Pennsylvania  Cent.  R.  Co.,  49  N.  Y. 
303;  Nispel  V.  Western  Union  R.  Co., 
64  111.  311;  Nixon  V.  Southwestern 
Ins.  Co.,  47  111.  444;  State  Bank  v.  Bell, 
5  Blackf.  (Ind.)  127;  Noble  v.  Ken- 
tucky Bank,  3  A.  K.  Marsh.  (Ky.)  263; 
I  Coke  Litt.  66  b;  Chitty  on  Pleadings, 
vol.  I,  551. 

"There  are  also  certain  privileges 
and  disabilities  that  attend  an  aggre- 
gate corporation,  and  are  not  applica- 
ble to  such  as  are  sole;  the  reason  of 
them  ceasing,  and  of  course  the  law. 
It  must  always  appear  by  attorney, 


669 


By  "Wiiom  Appearance 


APPEARANCES. 


can  be  Made. 


law;  an  officer  of  the  corporation  may,  for  the  purposes  of  ap- 
pearance, represent  it.* 

The  appearance  of  a  corporation  by  an  attorney  must  be  while 
the  corporation  is  still  in  existence.*  A  corporation  may  appear 
voluntarily  by  attorney ;  and  such  appearance  gives  jurisdiction 
to  the  same  extent  as  if  there  were  actual  service  of  process.' 

Admission  of  Corporate  Existence. — A  corporation  by  appearing  tO  a 
suit  thereby  admits  its  corporate  existence.'* 


for  it  cannot  appear  in  person,  being, 
as  Sir  Edward  Coke  says,  invisible 
and  existing  only  in  intendment  and 
consideration  of  law."  Blackstone's 
Commentaries,  book  i,  476.  See  10 
Coke's  Rep.  32. 

What  Amounts  to  an   Appearance  by 


municipal  corporation  appeared  on  its 
behalf. 

Where,  in  an  action  against  a  cor- 
poration, the  president,  who  is  named 
as  one  of  the  defendants,  but  not  per- 
sonally served,  owns  all  the  stock, 
and  swears  to  and  signs  the  answer,  a 


Attorney. — The  circumstance  that  the     general  appearance   being  entered  in 


declarati  jn,  in  a  suit  by  a  corporation, 
was  signed  and  filed  by  an  attorney  at 
law  for  the  plaintiff  is  sufficient  evi- 
dence that  the  plaintiff  appeared — as 
a  corporation  must  appear — by  attor- 
ney. State  Bank  v.  Bell,  5  Blackf. 
(Ind.)  127. 

An  attorney  appearing  for  a  cor- 
poration defendant,  and  who  is 
treated  as  such  through  all  the  stages 
of  the  cause,  without  any  proof  of  a 
revocation  of    his    powers — held,   suf- 


the  suit  for  the  defendants  without 
naming  them,  he  is  personally  liable. 
Smith  V.  Standard  Laundry  Machinery 
Co.,  19  Fed.  Rep.  826. 

2.  Murray  v.  Vanderbilt,  39  Barb. 
(N.  Y.)  141;  McCormick  v.  Pennsyl- 
vania Cent.  R.  Co.,  49  N.  Y.  303. 

3.  Att'y  Gen'l  v.  Guardian  Mut.  L. 
Ins.  Co.,  77  N.  Y.  272. 

Where  a  bank  is  sued,  an  appear- 
ance by  the  bank  to  take  advantage  of 
an  important  privilege  secured  by  the 


ficient  to  deny  a  motion  to  set  aside  the     charter  is  a  waiver  of  any  irregular- 


judgment  for  irregularity  in  the  ser- 
vice of  the  process  on  the  corpora- 
tion. Moss  V.  Raynor,  i  How.  Pr. 
(N.  Y.)  no. 

The  plea  must  purport  to  be  by  at- 
torney; where  the  plea  was  to  the  ef- 
fect that  the  corporation  "in  its  own 
proper  person"  comes,  this  was  held 
bad  on  demurrer.  Nispel  v.  Western 
Union  R.  Co.,  64  111.  311;  Nixon  v. 
Southwestern    Ins.    Co.,    47    111.    444. 

Contra. — A  plea  to  the  jurisdiction 
by  a  corporation  aggregate  should  be 
pleaded  in  person.  Mineal  Point  R. 
Co.  V.  Keep,  22  111.  9. 

Political   Corporation. — The   rule  ob- 


ity  in  the  service  of  the  writ.  Geor- 
gia Southern  Bank  v.  Mechanics'  Sav. 
Bank,  27  Ga.  252.  Compare  Noble  v. 
Kentucky  Bank,  3  A.  K.  Marsh.  (Ky.) 
263;  Lyons  v.  Cole,  3  Thomp.  &  C. 
(N.  Y.)43i. 

4.  Missouri  River,  etc.,  R.  Co.  v. 
Shirley,  20  Kan.  660;  Atchison,  etc., 
R.  Co.  V.  Brewer,  20  Kan.  669;  Der- 
renbacker  v.  Lehigh  Valley  R.  Co., 
21  Hun  (N.  Y.)  612;  Eubank  v.  Edina, 
88  Mo.  650;  Seaton  v.  Chicago,  etc., 
R.  Co.,  55  Mo.  416;  Hudson  v.  St. 
Louis,  etc.,  R.  Co.,  53  Mo.  525;  West- 
ern Union  Tel.  Co.  v.  Eyser,  2  Colo. 
141;  Mud  Creek  Draining  Co.  v.  State, 


tains  in  regard  to  a  political  or  mu-  43  Ind.  236. 
nicipal    corporation.       It    appears    by         "  If  a  corporation  appears  to  a  suit 

attorney.     It  may  employ  any  counsel  it  cannot  deny  its  own  existence.     It 

it  chooses  in  addition  to  its  regularly  either  exists  or  is   an  nonentity;  and 


employed  one.  New  York  v.  Hamil- 
ton F.  Ins.  Co.,  ID  Bosw.  (N.  Y.)  537; 
New  York  v.  Exchange  F.  Ins.  Co.,  34 
How.  Pr.  (N.  Y.  Ct.  of  App.)  103,  3 
Keyes(N.Y.)436;  Gould  v.  Union  Free 
School  Dist.  No.  9,  34  Hun  (N.  Y.)  16. 
1.  Sturgis  V.  Rogers,  26  Ind.  i, 
where  a  bank  appeared  by  its  presi- 
dent; North  Lawrence  -j.  Hoysradt, 
6   Kan.    170,   where   the   mayor   of    a 


if  it  be  a  nonentity  the  whole  proceed- 
ings would  be  coram  non  judice  and 
utterly  void.  When  a  corporation 
brings  suit  the  defendant  may  deny 
its  legal  existence,  and  thus  render 
it  necessary  for  its  existence  to  be 
proven.  But  when  the  corporation 
appears  as  defendant,  such  appear- 
ance is  conclusive  evidence  of  its  legal 
existence  for  the  purposes  of  the  pend- 
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6.  Infants. — Both  at  common  law  and  in  equity,  and  also  under 
the  Codes  of  Procedure,  the  rule  seems  to  be  universal,  in  the 
absence  of  a  statute  to  the  contrary,  that  an  infant  must  appear 
as  plaintiff  to  a  suit  hy  prochein  amy  or  guardian  ad  litem,  and  as 
defendant  to  a  suit  by  guardian  ad  litem  ;^  and  an  infant  must 
appear  exclusively  hy  prochein  amy  or  guardian  ad  litem ;  if  he 
appear  by  attorney  as  well  as  by  next  friend  or  guardian  ad  litem, 
it  will  be  error.*    A  guardian  ad  litem  cannot  appear  for  the  infant 


ing  case."  Per  Adams,  J.,  in  Seaton 
V.  Chicago,  etc.,  R.  Co.,  55  Mo.  417. 
See  Stanley  v.  Farmers'  Bank,  17 
Kan.  592. 

Misnomer  in  Betarn  of  Service. — After 
a  corporation  against  which  a  pro- 
ceeding in  the  nature  of  quo  warranto 
has  been  instituted  has  appeared  in 
its  proper  name  in  the  proceeding, 
and  filed  an  answer  admitting  its  cor- 
porate existence,  it  is  too  late  for  it  to 
object  to  the  service  of  the  writ  on  the 
ground  of  a  misnomer  of  it  in  the  re- 
turn of  such  service.  State  v.  Neosho 
Bacon  Club,  44  Mo.  App.  86. 

Name  Importing  Corporation. — In  an 
action  against  a  corporation,  its  ap- 
pearance by  a  name  importing  a  cor- 
poration is  an  admission  of  its  corpo- 
rate character.  Supreme  Lodge  v. 
Zuhike,  30  111.  App.  98;  U.  S.  Express 
Co.  V.  Bedbury,  34  111.  459;  Legnard 
V.  Crane  Co.,  54  111.  App.  149.  See 
Washtenaw  Bank  v.  Montgomery,  3 
111.  422;  Morris  v.  School  Trustees,  15 
111.  266;  Exchange  Nat.  Bank  v.  Capps, 
32  Neb.  242;  Root  V.  Great  Western 
R.  Co..  65  Barb.  (N.  Y.)  619. 

Giving  Bond. — Where  a  foreign  cor- 
poration voluntarily  appears  in  an  at- 
tachment suit  and  gives  bond  in  its 
corporate  name,  it  is  thereby  estopped 
from  denying  its  corporate  existence. 
Hudson  V.  St.  Louis,  etc.,  R.  Co.,  53 
Mo.  525;  Smith  v.  Burlington,  etc., 
R.  Co.,  55  Mo.  526. 

Joint -Stock  Association.  —  A  joint- 
stock  association  by  appearing  gen- 
rally  waives  the  objection  that  its 
president  or  treasurer  was  not  named, 
but  does  not  relieve  plaintiff  from 
proving  the  existence  of  such  asso- 
ciation by  competent  evidence.  Brooks 
V.  Farmers'  Creamery  Assoc,  21  N. 
Y.  Wkly.  Dig.  58. 

Doctrine  Denied. — The  doctrine  stated 
in  the  text  has  been  denied.  It  has 
been  held  that  the  incorporation  of 
defendants  sued  as  a  corporation  may 
be  denied  after  they  have  appeared 
generally   and    filed    an    aflSdavit    of 


merits.      Greenwood    v.    Lake   Shore 
R.  Co.,  10  Gray  (Mass.)  373. 

1.  Tidd's  Practice,  vol.  i,  99;  Dan- 
iell's  Ch.  PI.  &  Pr.,  vol.  i,  68,  160, 
161. 

New  York. — Bloom  v.  Burdick,  i 
Hill  (N.  Y.)  130;  Mockey  v.  Grey,  2 
Johns.  (N.  Y.)  192;  Comstock  v.  Carr, 
6  Wend.  (N.  Y.)  526;  Arnold  v.  Sand- 
ford,  14  Johns.  (N.  Y.)  417;  Alderman 
V.  Tirrell,  8  Johns.  (N.  Y.)  418. 

Kentucky.  —  Beeler  v.  Bullitt,  3  A. 
K.  Marsh.  (Ky.)  280;  Porter  v.  Robin- 
son, 3  A.  K.  Marsh.  (Ky.)  253;  Bourne 
V.  Simpson,  g  B.  Mon.  (Ky.)  454;  Irons 
V.  Crist,  3  A.  K.  Marsh.  (Ky.)  143; 
Cook  V.  Totton,  6  Dana  (Ky.)  108; 
Bedell  v.  Lewis,  4  J.  J.  Marsh.  (Ky.) 
566. 

Alabama.  —  Roach  v.  Hix,  57  Ala. 
576;  Stammers  v.  McNaughten,  57 
Ala.  277. 

Indiana. — Timmons  v.  Timmons,  6 
Ind.  8. 

Vermont. — Somers  v.  Rogers,  26  Vt. 
585;  Barber  v.  Graves,  18  Vt.  290. 

Illinois.  —  Peak  v.  Shasted,  21  111. 
137;  Whitney  v.  Porter,  23  111.  445. 

Mississippi.  —  Lee  v.  Jenkins,  30 
Miss.  592. 

Massachusetts. — Swan  v.  Horton,  14 
Gray  (Mass.)  179;  Knapp  v.  Crosley, 
I  Mass.  478;  Austin  v.  Charleston  Fe- 
male Seminary,  8  Met.  (Mass.)  196. 

North  Carolina. — Marshall  v.  Fisher, 
I  Jones  (N.  Car.)  iii. 

Texas. — Martin  v.  Weyman,  26  Tex. 
460. 

Missouri. — Powell  v.  Gott,  13  Mo. 
458;  Fulbright  v.  Cannefox,  30  Mo. 
425- 

Before  a  summons  is  issued  in  the 
name  of  an  infant  plaintiff  a  compe- 
tent and  responsible  person  must  be 
appointed  to  appear  as  his  guardian 
for  the  purpose  of  the  action,  etc. 
N.  Y.  Code  Civil  Proc,  §  469. 

An  infant  defendant  must  also  ap- 
pear by  guardian  when  he  is  defend- 
ant.    N.  Y.  Code  Civil  Proc,  §  471. 

2.  Jeffrie  v.  Robideaux,  3  Mo.  33. 
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until  service  of  process  on  the  infant.*  And  the  mere  appointment 
of  a  guardian  ad  litem  is  not  enough, — he  must  appear.*  But  a 
decree  rendered  against  an  infant  without  the  appearance  of  a 
guardian  ad  litem  is  not  void,  but  only  voidable.* 

General  Guardian. — There  are  some  decisions  which  hold  that 
where  the  general  or  probate  guardian  of  an  infant  appears  and 
defends  for  his  ward,  it  is  unnecessary  for  the  court  to  appoint  a 
guardian  ad  litem.'^ 

Policy  of  the  Law. — The  reason  that  the  rule  that  an  infant  must 
appear  by  guardian,  either  general  or  special,  is  not  dependent  on 
forms  of  procedure.  The  policy  of  the  law  is  to  thereby  secure 
for  him  a  proper  representation  in  court  in  order  that  his  cause 
of  action  or  defense  may  be  properly  presented.** 


1.  Nagel  V.  Schilling,  14  Mo.  App. 
576;  Bingham  v.  Bingham,  3  How. 
Pr.  N.  s.  (N.  Y.  Supreme  Ct.)  166; 
IngersoU.  v.  Mangam,  84  N.  Y.  622; 
Syracuse  Sav.  Bank  v.  Benton,  6  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  216; 
Carver  v.  Carver,  64  Ind.  194;  Martin 
V.  Starr,  7  Ind.  224;  Gray  v.  Palmer, 
9  Cal.  616;  Frazier  v.  Pankey,  i  Swan 
(Tenn.)  75;  Taylor  v.  Walker,  i  Heisk. 
(Tenn.)  734;  Hannum  v.  Wallace,  9 
Humph.  (Tenn.)  129;  Clark  v.  Thomp- 
son, 47  111.  25;  Greenman  v.  Harvey, 
53  111.  386;  Hickerbotham  v.  Black- 
ledge,  54  111.  316;  Bonnell  v.  Holt,  89 
111.  72. 

Where  the  defendant,  an  infant, 
first  appears  by  attorney,  and  the  rec- 
ord also  shows  that  he  had  a  guar- 
dian, this  appearance  by  attorney  is 
not  objectionable.  Doe  v.  Scoggin,  2 
Ind.  208. 

Contra. — The  appearance  of  an  in- 
fant defendant  by  his  guardian  ad 
litem  is  sufficient  to  give  the  court 
jurisdiction.  How  service  of  the 
summons  was  made  on  the  infant 
is  of  no  importance,  as  the  appearance 
is  not  dependent  on  that.  Thistle  v. 
Thistle,  5  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  43,  66  How.  Pr.  (N.  Y.) 
472;  Whitakerz/.  Patton,  i  Port.  (Ala.) 

9- 

2.  Chalfant  v.  Monroe,  3  Dana 
(Ky.)  35;  Beeler  v.  Bullitt,  4  Bibb  (Ky.) 
12;  Creech  v.  Creech,  10  Mo.  App. 
586. 

3.  Porter  v.  Robinson,  3  A.  K. 
Marsh.  (Ky.)  253;  Elliot  v.  Elliot,  5 
Binn.  (Pa.)  i. 

Without  Order  of  Court. — An  appear- 
ance for  a  minor  defendant  by  guar- 
dian ad  litem,  without  the  authority  of 
an  order  of  the  court,  is  an  irregular- 
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ity  which  may  be  objected  to  by  a  mo- 
tion to  strike  out  the  answer.  If  the 
motion  be  denied,  a  bill  of  exceptions 
may  be  taken.  The  irregularity  does 
not  render  the  judgment  void.  Em- 
eric  V.  Alvarado,  64  Cal.  530. 

Amendment. — Any  irregularity  in  the 
appearance  of  an  infant  may  be  cured 
by  amendment.  Rogers  v.  McLean, 
34  N.  Y.  536.  And  the  amendment 
may  be  made  after  a  rule  nisi  for  judg- 
ment has  been  entered.  Smith  v.  Mi- 
nor, I  N.  J.  L.  477. 

4.  Hugiies  V.  Sellers,  34  Ind.  337; 
Richardson  v.  Loupe,  80  Cal.  491; 
Pierson  v.  Hitchner,  25  N.  J.  Eq.  130; 
Pucket  V.  Johnson,  45  Tex.  550;  Man- 
sur  V.  Pratt,  loi  Mass.  60;  Wells  v. 
Smith,  44  Miss.  296;  Colt  v.  Colt,  19 
Blatchf.  (U.  S.)466;  Wilford  v.  Grant. 
Kirby  (Conn.)  114;  Swift's  Digest, 
vol.  I,  61;  Swift's  System,  vol.  50, 
217;  Reeves  on  Domestic  Relations 
267. 

Infant  Not  Served. — And  a  general 
guardian  may  appear  for  his  wards 
although  the  infants  are  not  served 
with  process.  Smith  v.  McDonald,  42 
Cal.  484;  Gronfier  v.  Puymirol,  19  Cal. 
629. 

Contra. — The  general  guardian  can- 
not appear  until  the  ward  is  served. 
Dickison  v.  Dickison,  124  111.  483.  See 
Fitch  V.  Cornell,  i  Sawy.  (U.  S.)  157. 
But  the  general  guardian  need  not 
wait  for  service  on  himself.  Smootr. 
Boyd,  87  Ky.  642. 

5.  Consult  and  compare  the  follow- 
ing cases: 

New  York. — Bradwell  v.  Weeks,  I 
Johns.  Ch.  (N.  Y.)  325;  Mason  v. 
Deinson,  ir  Wend.  (N.  Y.)6i2;  Shep- 
herd V.  Hibbard,  19  Wend.  (N.  Y.)96. 

Louisiana. — Beauchamp  v.  Whitting- 
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7.  Agents. — An  appearance  may  be  made  through  the  medium 
of  an  agent.*  But  there  is  no  presumption  in  favor  of  appearance 
by  agents,  such  as  there  is  in  favor  of  appearances  made  by 
attorneys  at  law  ;  the  authority  to  appear  must  be  explicit  and  the 
record  must  show  it.*  Appearing  as  the  agent  of  a  party  does 
not  make  the  agent  himself  a  party.^ 

Justices'  Courts. — In  Neiv  York,  in  a  justice's  court  there  are  no 
attorneys  at  law ;  all  persons  who  appear  there  for  parties  are 
agents  or  attorneys  in  fact.* 

8.  Insane  Persons. — Insane  persons  must  appear  by  guardian.* 


ton,  lo  La.  Ann.  646;  Hansell  v.  Han- 
sell,  44  La.  Ann.  548. 

New  Jersey. — McGifBn  v.  Stout,  i  N. 
J.  L.  108;  Judson  V.  Storer,  5  N.  J.  L. 
627;   Culver  V.    Brown,   16  N.   J.   Eq. 

533- 

Massachusetts. — Miles  v.  Boyden,  3 
Pick.  (Mass.)  213. 

Missouri. — Gamache  v.  Prevost,  71 
Mo.  84. 

Kentucky. — Mitchell  v.  Berry,  i 
Mete.  (Ky.)  602. 

Michigan. — Landon  v.  Comet,  62 
Mich.  80. 

1.  Burton  v.  Collin,  3  Mo.  315. 
Factor. — Where  a  general  authority 

was  given  by  the  owner  and  chief  of 
a  trading  "institution"  to  a  factor 
residing  abroad,  as  chief  of  a  branch 
house,  on  all  matters  connected  with 
the  house,  he  is  authorized  to  institute 
a  suit  in  the  individual  name  of  one 
of  his  principals,  and  to  appear  for 
him,  without  evidence  that  the  prop- 
erty belonged  to  the  "  institution." 
Meyer  v.  Littell,  2  Pa.  St.  177. 

Treasurer  of  School  District. — It  is  the 
duty  of  the  treasurer  of  a  school  dis- 
trict to  appear  for  and  on  behalf  of 
his  district  in  all  suits  brought  by  and 
against  the  same.  Bowen  v.  School 
Dist.,  10  Neb.  265. 

Clerk  of  Cotirt. — A  defendant  filing 
a  cognovit  cannot  authorize  a  clerk  of 
the  court  to  enter  an  appearance  for 
him.     Craig  v.  Glass,  i  Ind.  89. 

2.  Brinkman  v.  Shaffer.  23  Kan.  528. 
The   fact   that   the   defendant   may 

h.'ive  known  that  he  was  represented 
by  an  agent,  to  whom  he  had  given  no 
authority,  will  not  ratify  an  appear- 
ance by  such  agent.  Brinkman  v. 
Shaffer,  23  Kan.  528. 

Nor  does  the  fact  that  the  defend- 
ant gave  his  deposition  to  be  used  in 
the  case  make  the  unauthorized  ap- 
pearance valid,  unless  it  is  shown  that 


it   was   actually   used.     Brinkman   v. 
Shaffer,  23  Kan.  528. 

Batification. — But  an  appearance  in 
court,  and  an  acknowledgment  of  an 
agreement  to  refer  all  matters  in  dif- 
ference to  the  arbitrament  of  certain 
persons,  is  a  sufficient  recognition  of 
the  agency  of  a  person  who  has  made 
the  affidavit  and  recognizance  required 
in  an  appeal  from  a  justice  of  the  peace. 
Burton  v.  Collin,  3  Mo.  315. 

3.  Kennedy  v.  Meredith,  4  T.  B. 
Mon.  (Ky.)  412;  Dixon  v.  Donaldson, 
6  J.  J.  Marsh.  (Ky.)  576. 

4.  Peck  V.  Hayes,  14  Civ.  Pro.  Rep. 
(N.  Y.)  no;  Sperry  v.  Reynolds,  65  N. 
Y.  179. 

If  the  parties  appear  before  a  jus- 
tice by  attorney  at  law,  it  is  error, 
though  it  be  by  mutual  consent,  it 
being  contrary  to  the  express  direc- 
tion of  the  statute. 

But  if  the  plaintiff  in  error  only  ap- 
peared by  attorney  at  law,  he  cannot 
allege  that  for  error.  Smith  v.  Good- 
rich, 5  Johns.  (N.  Y.)  353. 

But  the  practice  of  an  attorney  at 
law  appearing  as  an  agent  in  courts  of 
record  is  condemned  in  Heyers  v. 
Denning,  Col.  &  C.  Cas.  (N.  Y.)  75. 
Compare  Bazley  v.  Thompson,  4 
Tyr.  955. 

6.  Symmes  v.  Major,  21  Ind.  444; 
Yount  V.  Turnpaugh,  33  Ind.  46. 

Committee. — The  committee  act  for 
an  insane  defendant,  not  a  guardian 
ad  litem.  Hinton  z/.  Bland,  81  Va.  588. 
See  Yount  v.  Turnpaugh,  33  Ind.  46, 
allowing  either. 

General  Guardian. — A  general  guar- 
dian of  an  insane  person  is  the  proper 
party  to  appear  for  such  person,  with- 
out any  special  order  of  the  court. 
Symmes  v.  Major,  21  Ind.  444. 

Full  Age. — It  has  been  held  that  if 
the  insane  person  is  of  full  age,  he 
should  appear  by  attorney.     Buchanan 
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9.  Executors  and  Administrators. — It  is  a  general  rule  that  in  an 
action  which  concerns  the  personal  estate  of  the  deceased  his  ad- 
ministrator or  executor  has  the  right  to  appear ;  in  an  action 
which  concerns  the  decedent's  real  estate,  the  heir  or  devisee  has 
the  right  to  appear.* 

10.  Joint  Debtors. — Joint-debtor  statutes  have  been  passed  in 
most  of  the  states.  The  object  of  such  a  statute  is  to  allow  a 
plaintiff,  in  an  action  on  a  joint  obligation,  to  proceed  against  the 
defendants  served  with  process,  where  service  cannot  be  made  on 
all.  But  the  plaintiff  must  proceed  against  all  that  are  served,  and 
a  voluntary  appearance  by  one  joint  debtor  will  work  the  same 
effect  as  a  service  of  summons;  he  must  also  be  jointly  proceeded 
against  with  those  served.* 


V.  Rout,  2  T.  B.  Mon.  (Ky.)  114;  Faulk- 
ner V.  M'Clure,  18  Johns.   (N.  Y.)  134. 

Idiots. — Where  an  idiot  sues  or  is 
sued,  he  must  appear  in  his  proper 
person.  Cameron  v.  Pottinger,  3  Bibb 
(Ky.)ii. 

1.  Dicey  on  Parties  205. 

Waiver  of  Process. — The  voluntary 
appearance  of  an  executor  or  adminis- 
trator waives  process.  State  Bank  v. 
Walker,  14  Ark.  234;  Rogers  v.  Con- 
way, 4  Ark.  70;  Sankey  v.  Sankey,  6 
Ala.  607;  Davis  v.  Davis,  6  Ala.  611; 
Barlage  v.  Detroit,  etc.,  R.  Co.,  54 
Mich.  564;  New  Haven  Web  Co.  v. 
Ferris,  115  N.  Y.  641 ;  Holden  v.  Greve, 
41  Minn,  173;  O'Flanagan  v.  Case,  41 
Kan.  1S3. 

The  appearance  of  an  administrator 
in  the  probate  court  to  contest  a  claim 
of  a  creditor  is  a  waiver  by  him  of  his 
right  to  receive  a  copy  of  the  account. 
Borden  v.  Fow^ler,  14  Ark.  471. 

And  the  voluntary  appearance  of  an 
administrator,  and  consent  to  become 
a  party  to  the  suit,  is  an  admission  of 
record  that  his  intestate  was  served 
with  process.  Clark  v.  Stoddard,  3 
Ala.  366. 

Proof  of  Bight  to  Appear. — After  an 
appearance  has  been  entered  by  the 
administrator,  in  pursuance  of  the 
statute,  his  right  to  appear  must  be 
proved  in  the  same  manner  as  though 
he  had  originally  commenced  the  suit; 
but  he  cannot  be  required  to  prove  it 
before  he  becomes  a  party.  Moore  v. 
Rand,  i  Wis.  245. 

Waiver. — In  a  special  proceeding  in 
a  surrogate'  s  court,  brought  against 
an  administratrix  in  her  representa- 
tive capacity  by  an  alleged  creditor  of 
the  intestate,  the  former  appeared 
generally  and  moved  to  dismiss  on  the 


ground  that  it  did  not  appear  that  let- 
ters had  ever  been  issued  to  her. 
Held,  untenable;  that  by  her  appear- 
ance she  had  waived  all  defects  in  the 
petition  affecting  jurisdiction  of  the 
person.  Peters  v.  Carr,  2  Dem.  (N. 
Y.)  22. 

Right  to  Employ  Connsel. — An  attor- 
ney of  a  deceased  party  to  the  suit 
cannot,  after  such  decease,  further 
appear  in  the  cause  without  a  new  re- 
tainer from  the  proper  legal  represen- 
tative. Prior  V.  Kiso,  96  Mo.  303; 
Gleason  v.  Dodd,  4  Met.  (Mass.)  333; 
Weeks  on  Attys.,  ^  192. 

Entering  Heir's  Appearance. — The  per- 
sonal representative  has  no  implied 
authority  to  enter  the  heir's  appear- 
ance to  a  suit.  Jenkins  v.  Crofton 
(Ky.,  1888),  9  S.  W.  Rep.  406.  Com- 
pare Kellett  V.  Rathbun,  4  Paige  (N. 
Y.)  103. 

Cannot  Enter  Appearance  Ontside  of 
State. — The  powers  of  a  personal  rep- 
resentative must  be  exercised  inside 
the  state  of  his  appointment;  he  can- 
not enter  an  appearance  in  the  courts 
of  another  state.  Judy  v.  Kelley,  11 
111.   211;  Greer  v.   Ferguson,  56  Ark. 

325- 

Vermont. — On  the  decease  of  either 
party  in  a  suit  pending,  where  by  law 
the  cause  of  action  survives,  the  ex- 
ecutor or  administrator  must  enter  at 
the  next  term  of  the  court  after  his  ap- 
pointment, or  it  will  be  an  abandon- 
ment of  the  suit.  Tyler  v.  Whitney,  8 
Vt.  26. 

2.  Nichols  V.  Crittenden,  74  Wis.  459; 
Cudahy  v.  Crittenden,  74  Wis.  463; 
Eldredge  v.  Crittenden,  74  Wis.  463. 
See  Hall  v.  Williams,  6  Pick.  (Mass.) 
232;  Wright  V.  Andrews,  130  Mass. 
149;    Richards  v.  Walton,    12  Johns. 


674 


Appearance  by 


APPEARANCES. 


Attorneys  at  Law. 


XXIII.  Appeaeance  by  Attorneys  at  Law— 1.  Introductory. — At 

common  law  every  suitor  was  obliged  to  appear  in  person  to 
prosecute  or  defend  his  suit,  unless  by  special  license  under  the 
king's  letters  patent  an  attorney  was  allowed  to  appear  for  him. 
But  by  divers  ancient  statutes,  whereof  the  first  is  statute 
Westm.  2,  c.  lO,  the  parties  were  allowed  to  select  attorneys  to 
prosecute  or  defend  an  action.* 

Warrant  of  Attorney. — Attorneys  were  anciently  appointed  in  court, 
when  actually  present ;  but  afterwards  they  were  usually  ap- 
pointed out  of  court,  by  warrant  of  attorney,  which  should  regu- 
larly be  in  writing ;  but  an  authority  by  parol  was  said  to  be  suf- 
ficient to  support  a  judgment.*  But  the  necessity  for  the  practice 
of  securing  a  warrant  of  attorney  in  writing,  or  of  filing  it  in 
court,  seems  never  to  have  obtained  in  the  United  States ;  no 
warrant  of  attorney  in  writing  need  be  obtained  or  filed.* 


(N.  Y.)  434;  Hanley  v.  Donoghue, 
59  Md.  239  ;  Patchin  v.  Hunter, 
38  Fed.  Rep.  52;  Bowen  v.  Hastings, 
47  Wis.  236;  Elliott  V.  Espenhain,  59 
Wis.  273. 

Cannot  Appear  for  Others. — But  a  joint- 
debtor  act  does  not  authorize  a  joint 
debtor  served  with  process  to  appear 
to  the  suit  in  the  name  of  the  other 
defendants.  Davis  v.  Megroz  (N.  J., 
1893),  26  Atl.  Rep.  1009. 

Vermont. — One  of  several  defend- 
ants in  an  action  ex  contractu  may,  in 
the  absence  of  instructions  to  the  con- 
trary, enter  an  appearance  for  his  co- 
defendants.  Scott  V.  Larkin,  13  Vt. 
112.  > 

1.  3  Blackstone's  Com.  25;  Cooley  w. 
Lawrence,  12  How.  Pr.  (N.  Y.  Super. 
Ct.)  182;  Denton  v.  Noyes,  6  Johns.  (N. 
Y.)  296;  Romaine  v.  Union  Ins.  Co., 
28  Fed.  Rep.  630;  Fitz.  N.  B.  25,  96; 
Gilbert  G.  P.  c.  8;  Henck  v.  Tod- 
hunter,  7  Har.  &  J.  (Md.)  275; 
Holbert  v.  Montgomery,  5  Dana  (Ky.) 
II ;  Thompson  v.  Blackburn,  i  N.  &  M. 
271;  Coxe  V.  Nicholls,  2  Yeates  (Pa.) 
456;  I  Keble  89;  2  Keble  199;  Allen  v. 
Green,  i  Bailey  (S.  Car.)  448;  Glan- 
ville  Lib.  XI,  c.  i;  Campbell  v.  Kent,  3 
P.  &  W.  (Pa.)  72;  Compher  v.  Ana- 
wait,  2  Watts  (Pa.)  490;  McCullough 
V.  Guetner,  i  Binn.  (Pa.)  214;  Anony- 
mous, I  Salk.  88;  Cro.  Jac.  695;  Com. 
Dig.  Attorney  B. ;  i  Str.  693.  Corn- 
fare  Mumford  v.  Hitchcocks,  14  C.  B. 
N.  S.  361;  Rowberry  v.  Morgan,  9 
Exch.  730;  Brian  v.  Stretton,  i  Dowl. 
Pr.  Cas.  642;  Cornell  v.  Watson,  i  Edw. 
Ch.  (N.  Y.)  82;  Smith  v.  Jenny,  4 
Hen.  &  M.  (Va.)  440;  Jones  v.  Everett 


Land  Co.,  61  Fed.  Rep.  529;  Heyman 
V.  Uhlman,  34  Fed.  Rep.  686;  Huntress 
V.  Tiney,  46  Me.  83;  Tennison  v.  Ten- 
nison,  49  Mo.  110;  Davis  v.  Miller, 
Harp.  (S.  Car.)  398.  And  also  see  Gant 
V.  Chicago,  etc.,R.  Co.,  79  Mo.  502;  Fit- 
terling  v.  Missouri  Pac.  R.  Co.,  79  Mo. 
504;  Finney  v.  Godfrey,  L.  R.  9  Eq. 
356;  Dunn  V.  Brown,  19  W.  R.  194; 
Borrell  v.  Barr,  42  L.  J.  Ch.  879; 
Manser  v.  Manser,  L.  R.  15  Eq.  259. 

2.   Tidd's  Practice,  vol.  i,  93. 

"  The  appearance  of  either  party 
may  in  general  purport  to  be  either  in 
his  own  person  or  that  of  his  attor- 
ney; but  when  he  appears  by  attor- 
ney there  ought  regularly,  and  there 
is  always  supposed,  to  be  a  warrant  in 
writing  executed  by  him  for  that  pur- 
pose." Stephen  on  Pleading  (Tyler's 
ed.)  62. 

"  I  think  it  right  to  state  that  every 
respectable  attorney  ought,  before  he 
brings  an  action,  to  take  a  written 
direction  from  his  client  for  commenc- 
ing it;  and  he  ought  to  do  this  both 
for  his  own  sake  and  for  the  sake  of 
his  client.  It  is  much  better  for  him, 
because  it  gets  rid  of  all  difficulty 
about  proving  his  retainer;  and  it  also 
would  be  better  for  a  great  many  cli- 
ents, as  it  would  put  them  on  their 
guard,  and  prevent  them  from  being 
drawn  into  lawsuits  without  their 
own  express  direction."  Per  Tenter- 
den,  C.J.,  in   Owen  v.  Ord,  3  C.  &  P. 

349- 

8.  M'Alexander  v.  Wright,  3  T.  B. 
Mon.  (Ky.)  189,  an  elaborate  opinion 
on  the  practice;  Osborn  v.  U.  S.  Bank, 
9  Wheat.  (U.  S.)  739;  Bowlsby  v.  John- 


675 


Appearance  iy 


APPEARANCES. 


Attorneys  at  Law. 


2.  Authority  to  Appear  Questioned  by  Opposite  Party. —  A  party 
may  have  an  interest  in  getting  information  whetlier  the  opposite 


ston,i3  N.J.  L.  350;  Michigan  Farmers', 
etc.,  Bank  v.  Troy  Bank,  i  Dougl. 
(Mich.)  457;  Leslie  v.  Fischer,  62  111. 
118;  Allen  V.  Green,  i  Bailey  (S.  Car.) 
448;  Hellman  v.  McWhennie,  3  Rich. 
(S.  Car.)  364;  Boutlier  v.  Johnson,  2 
Browne  (Pa.)  17;  Bracken  v.  Pitts- 
burg, 27  Pitts.  L.  J.  202;  Campbell  v. 
Galbreath,  5  Watts  (Pa.)  423;  Henck 
V.  Todhunter,  7  Har.  &  J.  (Md.)  275. 
See  Arnold  v.  Poole,  5  Scott  N.  s. 
741. 

But  it  has  been  held  that  the  court 
may,  in  its  discretion,  require  the 
warrant  of  attorney  to  be  produced. 
Allen  V.  Green,  i  Bailey  (S.  Car.)  448. 
And  it  has  also  been  held  that  the 
proper  course,  on  failure  to  file  a  war- 
rant of  attorney,  is  to  stay  proceed- 
ings.    Meyer  v.  Littell,  2  Pa.  St.  177. 

Judge  Dillon,  in  a  most  consum- 
mate and  able  article  in  the  American 
Law  Register,  vol.  5  (New  Series), 
383,  advocates  the  practice  of  obtain- 
ing a  warrant  of  attorney.  "  It  would 
protect,"  he  says,  "  parties  against 
being  represented  by  unauthorized  at- 
torneys." 

New  York. — Before  the  enactment  of 
the  Code  of  Procedure  an  attorney 
commencing  a  suit  in  ejectment  had 
to  first  get  the  written  authority  of 
plaintiff  to  commence  it.  McDermott 
V.  Davison,  i  How.  Pr.  (N.  Y.)  194. 
And  the  same  rule  obtains  under  the 
Code.  Howard  v.  Howard,  11  How. 
Pr.  (N.  Y.  Supreme  Ct.)  80.  Com- 
pare Pignolet  V.  Daveau,  2  Hilt. 
(N.  Y.)  584;  Baxter  v.  Arnold,  9 
How.  Pr.  (N.  Y.  Supreme  Ct.)  445; 
Quick  V.  Merrill,  3  Cai.  (N.  Y.)  133; 
Allen  V.  Bagnell,  12  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  426;  Schiller  v. 
Malbie,  11  Civ.  Pro.  Rep.  (N.  Y.)  304; 
M'Kenster  v.  Van  Zandt,  i  Wend.  (N. 
Y.)  13;  Duval  V.  Busch,  14  Civ.  Pro. 
Rep.  (N.  Y,  City  Ct.)  6;  Quin  v.  Til- 
ton,  2  Duer  (N.  Y.)  648;  Carpenter  v. 
New  York,  etc.,  R.  Co.,  11  How.  Pr. 
(N.  Y.  Super.  Ct.)  481. 

"  The  attorney's  authority  [to  ap- 
pear in  a  justice's  court]  may  be  con- 
ferred orally  or  in  writing;  but  the 
justice  shall  not  suffer  a  person  to  ap- 
pear as  an  attorney  unless  his  author- 
ity is  admitted  by  the  adverse  party, 
or  proved  by  the  aflSdavit  or  oral  tes- 
timony of  himself  or  another."  N.  Y. 
Code  Civ.  Proc.,  §2890. 


The  statute  requiring  proof  was 
passed  for  the  security  of  the  oppo- 
site party;  a  justice  of  the  peace  is  not 
bound  to  require  proof  of  the  author- 
ity of  a  person  who  claims  to  appear 
as  attorney  for  one  of  the  parties  in  a 
cause  prosecuted  before  him,  if  the 
other  party  does  not  object  to  such 
appearance;  if  a  party  does  not  ob- 
ject to  the  appearance  of  his  adver- 
sary by  attorney,  he  will  be  deemed  to 
have  admitted  his  authority  to  ap- 
pear. Ackerman  v.  Finch,  15  Wend. 
(N.  Y.)  652;  Fiero  v.  Reynolds,  20 
Barb,  (N.  Y.)  275;  Tread  well  v. 
Breeder,  3  E.  D.  Smith  (N.  Y.)  596; 
Hirshfield  v.  Landman,  3  E.  D.  Smith 
(N.  Y.)  208;  Timmerman  v.  Morrison, 
14  Johns.  (N.  Y.)  369;  Bush  v.  Miller, 
13  Barb.  (N.  Y.)  481. 

While  the  general  intent  of  the 
statute  is  to  protect  the  rights  of 
an  opposing  party  in  all  cases, 
whether  the  court  has  jurisdiction 
or  not,  and  to  give  him  informa- 
tion whether  the  opposite  party  is 
legally  present,  so  as  to  justify  ad- 
journments and  other  steps  in  the 
cause  whose  validity  may  depend  on 
the  presence  or  assent  of  a  party, 
the  statute  does  not  require  the  jus- 
tice to  take  any  proof  of  the  authority 
to  appear,  looking  to  the  protection  of 
the  party  for  whom  the  appearance  is 
made.  His  rights  are  left  to  rest  on  a 
common-law  basis.  As  there  are  no 
attorneys  at  law,  in  the  strict  sense  of 
the  word,  before  justices  of  the  peace, 
but  all  who  appear  for  other  parties 
therein  are  merely  agents,  the  ap- 
pearance by  such  an  agent  is  gov- 
erned by  the  general  law  of  agency. 
Therefore,  if  such  an  agent  has  no 
authority  to  appear,  the  judgment  is  a 
nullity.  Sperry  v.  Reynolds,  65  N.  Y. 
180,  where  a  defendant  attacked  the 
judgment  of  a  justice  of  the  peace  on 
the  ground  of  an  unauthorized  ap- 
pearance for  him,  he  not  having  been 
properly  served  with  process.  The 
court  expressly  distinguishes  pro- 
ceedings before  justices  of  the  peace 
and  proceedings  in  courts  of  record, 
where  a  party  is  bound  by  an  unau- 
thorized appearance  of  an  attorney  at 
law.  See  the  same  case  reported  in  5 
Lans.  (N.  Y.),  407;  but  the  above  de- 
cision overrufed  it.  Allen  v.  Stone, 
ID  Barb.  (N.  Y.)  547,  where  it  was  held 
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party  is  legally  present,  so  as  to  justify  adjournments  and  ether 

V.  Van  Every,  2  Cow.  (N.  Y.)  429; 
Fanning  v.  Trowbridge,  5  Hill  (N.  Y.) 
428;  Wilcox  V.  Clement,  4  Den.  (N. 
Y.)  r6o;  or  from  information  received 
out  of  court  as  to  the  attorney's  au- 
thority. Fanning  v.  Trowbridge,  5 
Hill  (N.  Y.)  428.  And  a  justice  cannot 
permit  a  party  to  appear  by  attorney 
from  his  own  knowledge  of  the  fact 
that  the  party  is  absent  at  the  time  and 
out  of  the  county;  he  must  have  proof 
of  the  fact.  Rosekrans  v.  Van  Ant- 
werp, 4  Johns.  (N.  Y.)  228. 

The  power  of  attorney  to  appear 
may  be  proved  by  the  attorney  him- 
self. Tullock  V.  Cunningham,  i  Cow. 
(N.  Y.)  256;  Pixley  v.  Butts,  2  Cow. 
(N.  Y.)  421 ;  Andrews  v.  Harrington,  19 
Barb.  (N.  Y.)343;  Canifl  v.  Myers,  15 
Johns.  (N.  Y.)  246. 

The  authority  should  be  clearly 
proved.  Gaul  v.  Groat,  i  Cow.  (N. 
Y.)  113;  Andrews  v.  Harrington,  19 
Barb.  (N.  Y.)  343;  Underbill  v.  Tay- 
lor, 2  Barb.  (N.  Y.)348;  Armstrong  v. 
Craig,  18  Barb.  (N.  Y.)  387;  Warren 
V.  Helmer,  8  How.  Pr.  (N.  Y.)  419. 

A  general  authority  to  "collect" 
implies  an  authority  to  appear  and 
sue  before  a  justice.  M'Minn  v. 
Richtmyer,  3  Hill  (N.  Y.)  236. 

Where  the  defendant's  wife  appears 
for  him  and  pleads,  the  justice  is  war- 
ranted in  inferring  authority.  Hughes 
V.  Mulvey,  i  Sandf.  (N.  Y.)  93. 

The  authority  of  the  attorney  to  ap- 
pear in  a  justice's  court  may  be  proved 
by  letters  purporting  to  be  signed  by 
the  client.  Bush  v.  Miller,  13  Barb. 
(N.  Y.)48i. 

Where  a  person  appeared  in  a  jus- 
tice's court,  as  the  attorney  of  a  cor- 
poration in  an  action  on  an  account 
upon  which  an  indebtedness  accrued 
in  their  favor,  and  there  was  present, 
at  the  time  of  such  appearance,  the 
manager  of  the  corporation's  store, 
who  was  sworn  as  a  witness, — held, 
that  the  authority  of  the  attorney  was 
sufficiently  established  although  he 
did  not  swear  'o  the  fact  of  his  author- 
ity. Crown  Point  Iron  Co.  v.  Fitz- 
gerald (Supreme  Ct.),  14  N.  Y.  St. 
Rep.  427. 

As  there  are  no  attorneys  at  law, 
within  the  professional  meaning  of  the 
term,  before  justices  of  the  peace,  any 
person,  minor  or  adult,  male  or  fe- 
male, other  than  the  constable  who 
served  the  summons,  or  the  law  part- 


that  a  nominal  plaintiff,  whose  name 
had  been  used  without  his  authority, 
was  not  bound  by  the  acts  of  the  at- 
torney until  after  he  had  notice  of  the 
suit.  But  if  the  defendant  is  served 
with  process,  he  can  take  no  advantage 
of  an  unauthorized  appearance  in  his 
behalf.  Roberts  v.  Burrell,  3  Thomp. 
&C.  (N,  Y.)30. 

The  reason  why  the  authority  of  an 
attorney  at  law  is  not  presumed  in  a 
justice's  court  is  well  and  cogently 
summed  up  by  McAdam,  J.,  in  Allen 
V.  Murray,  23  Civ.  Pro.  Rep.  (N.  Y. 
Super.  Ct.)  75.  He  uses  this  language: 
"Mr.  Secor  was  an  attorney  and 
counselor  admitted  by  the  supreme 
court  to  practice  law  in  all  the  courts 
of  the  state.  In  courts  of  record  his 
authority  would  be  presumed.  True, 
the  rule  never  applied  to  justices' 
courts,  because  there  are  no  attorneys 
within  the  professional  meaning  of 
that  term  in  those  courts.  There  is 
another  reason.  Prior  to  the  Consti- 
tution of  1846,  and  the  Judiciary  Act 
of  1847,  passed  in  aid  of  it,  each 
court  of  record  (even  the  old  Marine 
Court)  regulated  the  admission  of  its 
own  attorneys,  and  had  separate  rolls 
on  which  appeared  their  honored 
names.  In  this  manner  the  attorneys 
entitled  to  practice  in  each  court  were 
made  known  to  its  judges;  but  these 
regulations  never  reached  the  jus- 
tices' courts,  which  seem  to  have  been 
regarded  as  sort  of  '  go-as-you-please' 
tribunals,  in  which  any  one  was  en- 
titled to  practice,  whether  licensed  to 
do  so  or  not.  The  power  emanated 
from  the  client,  not  the  court."  Citing 
Denton  v.  Noyes,  6  Johns.  (N.  Y.) 
296;  Vilas  V.  Chase,  19  Civ.  Pro.  Rep. 
(N.  Y.  Ct.  of  App.)  333;  Hughes  v. 
Mulvey,  i  Sandf.  (N.  Y.)  92;  Fox  v. 
Jackson,  8  Barb.  (N.  Y.)  355;  Sperry 
V.  Reynolds,  65  N.  Y.  179. 

A  power  of  attorney  to  appear  and 
prosecute  a  suit  in  a  justice's  court, 
executed  by  the  party  on  the  record, 
authorizes  the  appearance,  although 
such  party  is  but  a  nominal  plaintiff 
and  not  the  party  in  interest.  Culver 
V.  Barney,  14  Wend.  (N.  Y.)  161. 

A  parol  authority  to  appear  in  a  jus- 
tice's court  is  sufficient.  Gaul  v. 
Groat,  I  Cow.  (N.  Y.)  113. 

A  justice  has  no  right  to  admit  an 
attorney  to  appear  upon  his  own 
knowledge  of   his   authority,    Beaver 
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Steps  in  the  cause  whose  validity  may  depend  on  the  presence  or 
assent  of  a  party.* 

Therefore  it  seems  to  be  well  settled  that  a  party,  either  plain- 
tiff or  defendant,  may  before  judgment,  upon  a  sufficient  show- 
ing, to  be  adjudged  of  by  the  court,  require  the  attorney  repre- 
senting his  adversary  to  show  his  authority.* 


ner  or  clerk  of  the  justice,  may  be  the 
attorney  for  a  party  in  a  justice's 
court.  Peck  v.  Hayes,  14  Civ.  Pro. 
Rep.  (N.  Y.)  no;  Allen  v.  Murray,  23 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.)  72; 
Hughes  V.  Mulvey,  i  Sandf.  (N.  Y.) 
92;  Bishop  V.  Van  Fechten,  2  Mc- 
Carthy (N.  Y.)28. 

But  a  regularly  admitted  attorney 
at  law  may  be  employed  as  agent  be- 
fore a  justice.  Suspension  Bridge  v. 
Bedford  (Supreme  Ct.),  10  N.  Y.  St. 
Rep.  850. 

The  constable  who  served  the  sum- 
mons cannot  appear  for  the  plaintiff. 
Ford  V.  Smith,  11  Wend.  (N.  Y.)  73. 

But  in  an  action  where  the  con- 
stable merely  answered  for  the  plain- 
tiff, and  presented  to  the  justice  the 
note  on  which  the  suit  was  brought, 
and  stated  the  plaintiff's  demand,  this 
was  held  not  to  be  appearing  and  ad- 
vocating the  cause  within  the  mean- 
ing of  the  act  inhibiting  a  constable 
from  appearing  for  a  plaintiff.  Phin- 
ney  v.  Earle,  9  Johns.  (N.  Y.)  352. 
See  Kittle  v.  Baker,  9  Johns.   (N.  Y.) 

345. 

And  the  defendant  must  object;  a 
failure  to  object  waives  the  error  of  a 
constable  appearing  for  the  plaintiff. 
Tallman  v.  Woolworth,  2  Johns.  (N. 
Y.)  385.  Contra,  Ford  v.  Smith,  ii 
Wend.  (N.  Y.)  73- 

A  constable  who  served  the  sum- 
mons may  appear  as  attorney  for  the 
plaintiff  in  the  justices'  courts  in  the 
citv  of  New  York,  Hitchcock  v.  Van 
Pelt,  4  E.  D.  Smith  (N.  Y.)  485. 

And  although  the  constable  is  in- 
hibited from  appearing,  a  defendant 
served  with  process,  who  fails  to  ap- 
pear, cannot  on  appeal  take  advantage 
of  the  fact  that  the  constable,  without 
authority  from  him,  appeared  and  ad- 
vocated the  cause  on  behalf  of  such 
defendant.  Eldredge  v.  McNulty,  45 
How.  Pr.  (N.  Y.)440. 

An  attorney  at  law,  duly  admitted, 
who  is  deputized  by  a  justice  of  the 
peace  to  serve,  and  does  serve,  the 
summons  in  the  action,  is  prohibited 
from  acting  as  counsel  on  the  trial  by 


the  statute  which  forbids  a  constable 
from  acting  as  counsel  at  the  trial. 
Knight  V.  O'Dell,  18  How.  Pr.  (N.  Y. 
Supreme  Ct.)  279. 

The  authority  of  an  attorney  to  ap- 
pear for  a  party  in  the  Marine  Court 
must  be  demanded,  if  at  all,  at  the 
time  of  the  appearance.  Treadwell 
V.  Bruder,  3  E.  D.  Smith  (N.  Y.)  597; 
Silkman  v.  Boiger,  4  E.  D.  Smith  (N. 
Y.)  236. 

Although  surrogates'  courts  have 
become  courts  of  record,  yet  they  have 
not  come  to  recognize  "attorneys  of 
record."  Matter  of  Halsey,  13  Abb.  N. 
Cas.  (N.  Y.)  353,  holding  that  a  party 
must  appear  in  person  or  his  attorney 
must  personally  appear  for  him;  he 
may  appear  by  a  different  attorney  at 
each  hearing.  See  Chatfield  v.  Hew- 
lett, 2  Dem.  (N.  Y.)  191,  holding  that 
a  surrogate  has  authority  to  direct 
substitution  of  attorneys  in  proceed- 
ings before  him. 

1.  Sperry  v.  Reynolds,  65  N.  Y.  190.      A 

2.  Tally  v.  Reynolds,  i  Ark.  99.  I 
Where  the  facts  submitted  warrant 

it,  the  court  may,  by  virtue  of  the 
general  power  which  courts  exercise 
over  their  officers,  order  the  plaintiff's 
attorney  to  show  his  authority  to 
bring  the  suit.  New  York  v.  Purdy,  J 
36  Barb.  (N.  Y.)  266;  McKiernan  v.  \ 
Patrick,  4  How.  (Miss.)  333;  Reece  v. 
Reece,  66  N.  Car.  377;  Frye  v.  Cal- 
houn Countv,  14  111.  131;  99  Plaintiffs 
V.  Vanderbilt,  i  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  193;  State  V.  Tilghman,  6 
Iowa  496. 

And  where  the  attorney  for  plaintiff 
has  no  authority  to  bring  the  suit,  it 
should  be  dismissed  on  motion.  Lind- 
heim  v.  Manhattan,  etc.,  R.  Co.,  68 
Hun  (N.  Y.)  123;  Hudson  River,  etc., 
R.  Co.  V.  Kay,  14  Abb.  Pr.  n.  s.  (N.  Y. 
Super.  Ct.)  192.  And  this  even  after 
appearance  by  defendant.  Keith  v. 
Wilson,  6  Mo.  435. 

In  case  the  plaintiff  is  a  nonresi- 
dent the  court  will  exercise  care  in 
taking  jurisdiction.  See  the  case  of 
Matter  of  Estate  of  Stephani,  75 
Hun  (N.  Y.)  18S,  where  the  court  re- 
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Presumption. — But  upon  any  questioning  of  the  authority  of  the 
attorney  for  the  opposite  party  to  appear,  the  presumption  is  that, 
in  the  absence  of  anything  to  the  contrary,  he  has  full  right, 
power,  and  authority  to  make  such  appearance.* 


versed  a  judgment  appointing  a  com- 
mittee of  the  estate  of  a  life-convict 
on  the  ground  that  the  mere  state- 
ment in  the  verification  of  the  petition 
by  the  attorney  that  he  was  author- 
ized to  sign  the  same  is  insufficient  to 
show  his  authority. 

Where  an  attorney  sues  out  a  writ 
of  error  without  the  authority  of  the 
parties,  the  process  will  be  dismissed 
at  his  cost.     Anonymous,  ii  111.  488. 

Likewise  a  plaintiff  may  challenge 
the  right  of  the  defendant's  attorney 
to  appear;  and  if  it  be  shown  that  he 
has  no  right,  his  appearance  will  be 
stricken  out.  Hollins  v.  St.  Louis, 
etc.,  R.  Co.,  25  Abb.  N.  Cas.  (N.  Y.) 
93;  Ex  p.  Gillespie,  3  Yerg.  (Tenn.) 
325.  See  Crutchfield  v.  Stewart,  10 
Yerg.  (Tenn.)  237;  Rogers  v.  Park,  4 
Humph.  (Tenn.)  480;  Greenlaw  v. 
Pettit,  87  Tenn.  467. 

The  Eight  Curtailed. — But  the  right 
to  compel  an  adversary's  attorney  to 
exhibit  his  authority  has  been  curtailed 
by  some  authorities.  They  hold  that 
the  burden  of  showing  that  he  is  un- 
authorized rests  upon  the  party  mak- 
ing the  denial.  Thomas  v.  Steele,  22 
Wis.  208;  Jackson  v.  Stewart,  6  Johns. 
(N.  Y.)  34;  Norberg  v.  Heineman,  59 
Mich.  211. 

And  it  has  been  held  that  in  order 
to  warrant  an  inquiry  of  an  attorny's 
authority  to  appear  for  a  party,  cir- 
cumstances must  be  shown  calculated 
to  raise  a  suspicion  of  fraud,  or  of  an 
attempt  to  impose  upon  the  adv^erse 
party,  or  to  abuse  or  pervert  the  proc- 
ess of  the  court.  Republic  of  Mex- 
ico V.  DeArangoiz,  5  Duer  (N.  Y.) 
643;  Delhi  V.  Graham,  3  Hun  (N.  Y.) 
407;  Kelso  V.  Steiger,  75  Md.  376. 

Likewise  it  has  been  held  that  the 
authority  can  only  be  demanded 
where  the  party  shows  his  rights  are 
jeopardized.  M'Alexander  v.  Wright, 
3  T.  B.  Mon.  (Ky.)  194. 

And  the  authority  cannot  be  con- 
troverted on  the  trial  by  evidence  out- 
side the  issues  in  the  cause.  Indiana, 
etc.,  R.  Co.  V.  Maddy,  103  Ind.  201. 

Florida. — A  plaintiff  cannot  be  held 
to  inquire  into  and  ascertain  whether 
an  attorney,  who  in  open  court,  upon 
the  calling  of  the  docket,  enters  an 


appearance  for  a  defendant,  is  duly 
authorized  to  appear.  Budd  v.  Gam- 
ble, 13  Fla.  265. 

1.  Kansas. — Esley  v.  People.  23 
Kan.  510;  Neosho  Co.  v.  Leahy,  24 
Kan.  60. 

Maine.  —  Bridgton  v.  Bennett,  23 
Me.  420;  Penobscot  Boom  Corp.  v. 
Lamson,  16  Me.  224;  Knowlton  v. 
Plantation  No.  4,  14  Me.  24;  Whitney 
V.  Brown,  30  Me.  557. 

Illinois. — Ransom  v.  Jones,  2  111. 
291. 

New  York. — Bank  Com'rs  v.  Buffalo 
Bank,  6  Paige  (N.  Y.)  497. 

New  Jersey. — Morris  v.  Douglass,  5 
N.  J.  L.  942;  North  Brunswick  v. 
Booraem,  10  N.  J.  L.  257;  Hendrick- 
son  V.  Hendrickson,  15  N.  J.  L.  102; 
McKelway  v.  Jones,  17  N.  J.  L.  345; 
Price  V.  Ward,  25  N.  J.  L.  225;  Dare 
V.  Allen,  2  N.  J.  Eq.  2S8;  Gifford  v. 
Thorn,  9  N.  J.  Eq.  703;  Swayze  v. 
Coursen,  7  N.  J.  L.  63;  Folly  v. 
Smith,  12  N.  J.  L.  139;  Bowlsby  v. 
Johnston,  13  N.  J.  L.  349. 

Iowa. — State  v.  Carothers,  i  Greene 
(Iowa)  464. 

Nero  Hampshire. — Beckley  v.  New- 
comb,  24  N.  H.  359;  Leavitt  v.  Wal- 
lace, 12  N.  H.  489. 

Vermont. — Proprietors  v.  Bishop,  2 
Vt.  231. 

Mississippi.  —  Hardin  v.  Ho-yo-po- 
Nubby,  27  Miss.  567. 

Michigan.  —  O'Flynn  v.  Eagle,  7 
Mich.  306. 

But  all  the  above  cases  recognize 
the  right  of  the  opposite  party  to  call 
on  the  attorney  for  his  authority. 
Some  of  the  above  cases  may  be  con- 
sulted for  the  purpose  of  finding  how 
far  the  practice  of  securing  and  filing 
a  warrant  of  attorney  was  intended, 
at  common  law,  not  only  to  protect 
the  client  himself,  but  also  for  the 
purpose  of  protecting  the  adversary 
party  from  an  unauthorized  repre- 
sentation. See,  especially,  Hardin  v. 
Ho-yo-po-Nubby,  27  Miss.  567. 

Attorney's  Statement. — The  statement 
of  an  attorney  that  he  has  been  re- 
tained is  sufl5cient.  Bridgton  v.  Ben- 
nett, 23  Me.  420;  Manchester  Bank  ». 
Fellows,  28  N.  H.  302;  Folly  v.  Smith, 
12  N.  J.  L.  139.     Compare  Anonymous, 
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How  to  Question  Attorney's  Authority — The  authority  of  an  attorney 
to  appear  for  another  in  a  court  of  justice  is  generally  presumed. 
Nevertheless  the  court  has  the  inherent  power  to  determine  by 
what  authority  an  attorney  appears,  either  to  prosecute  or  defend, 
in  the  name  of  another,  whether  the  person  for  whom  the  attor- 
ney assumes  to  act  be  a  natural  or  an  artificial  person.* 

A  question  regarding  the  right  of  an  attorney  to  represent  the 
party  in  court  for  whom  he  has  assumed  to  act  is  in  general  easily 
decided  ;  but  in  case  of  difficulty  the  proper  practice  for  deter- 
mining such  controversy  is  to  obtain  a  rule  of  court  against  the 
attorney  to  show  his  authority.  Such  rule  will  not  be  granted  on 
a  mere  suggestion  ;  there  must  h&  3i  prima  facie  showing  of  a  want 
of  such  authority,  and  such  showing  must  be  made  by  or  on  be- 
half of  some  party  interested  in  the  particular  suit  or  proceeding 
wherein  such  controversy  has  arisen.  The  rule  being  granted,  the 
attorney  is  at  liberty  to  show  cause  against  the  same  by  answer 
and  evidence,  as  the  court  shall  direct ;  and  upon  such  showing 
and  evidence,  pro  and  con,  the  court  will  determine  the  contro- 
versy in  a  summary  way.  The  rule  should  be  asked  for  in  apt 
time,  or  as  soon  as  the  want  of  authority  is  discovered.  When 
such  a  question  is  presented  to  the  court  it  should,  in  the  nature 
of  things,  take  precedence  of  other  proceedings.  Its  determina- 
tion  is  essential  in  order  that  the  court  and  all  parties  interested 
in  the  suit  may  know  whether  the  acts  of  the  attorney  in  the  par- 
ticular suit  are  or  are  not  to  be  regarded  as  the  acts  of  the  party 
whom  he  professes  to  represent.* 

22    Wend.    (N.    Y.)  619;    Hedges    v,  error,  such  as  that  which  authorizes 

Whitehall  Co.,  i  N.  Y.   City  Ct.   Rep.  the    suit    in    a    wrong    county,    does 

137;    Jackson    v.    Stewart,    6    Johns,  not    vitiate   the    written   recognition. 

(N.    Y.)    34;    Stewart   v.    Stewart,    56  Strean  v.  Lloyd,  128  III.  493. 

How.    Pr.  (N.   Y.   Supreme   Ct.)   256;  1.  Williams  v.  Uncompahgre  Canal 

Harrington  v.   Huntley,  4  Alb.    L.   J.  Co.,    13  Colo.   474;    King    of  Spain  v. 

367;    Nelson  v.  Jenks,   51   Minn.   108;  Oliver,  2  Wash.  (U.  S.)  429;  American 

Stoll  V.  Padley,  98  Mich.  13;  Fruitport  Ins.  Co  v.  Oakley,  9  Paige  (N.Y.),  496. 

Tp.     V.     Dickerman,     90     Mich.     20;  2.   Williams  v.  Uncompahgre  Canal 

Bowen  v.  Wood,  35  Ind.   269;  Savery  Co.,-   13   Colo.   475;   Lynn  v.  Glidwell, 

V.  Savery,  8  Iowa  218;  Field   v.    Pro-  8  Yerg.  (Tenn.)  i;  Turner  57.  Caruthers, 

prietors,    etc.,     i    Cush.    (Mass.)    11;  17  Cal.  432;  Reece  w.  Reece,  66  N.  Car. 

Heinrich  v.  Sutton,  L.  R.  6  Ch.  220.  377.    See  Abbott  v.  Williams,  15  Colo. 

Authorized  by  Ordinance. — Where  an  512,  where  it  was  held  that  the  ques- 

ordinance  provides  that  "  the  tax-col-  tioning  the  authority  of  an  attorney  to 

lector  may  direct  suit "  it  is  not  neces-  appear   for  another   was   not  done  in 

sary  to  set  up  in  the  complaint  that  the  proper  time  and   manner.     It  was 

he  did  direct  the  suit  to  be  brought,  sought  to  be  shown  on  the  trial.    Com- 

The  attorney  is  presumed  to  have  the  pare    Dillon    v.    Rand,    15     Colo.    372, 

requisite  authority.     San  Luis  Obispo  where  it  is  held  that  the  authority  of 

County  V.  Hendricks,  71  Cal.  242.  an  attorney  to  appear  may  be  contro* 

Illinois.  —  Under  the  statute  any  verted  while  the  action  is  pending, 
written  recognition  of  the  attorney's  Information  and  Belief. — Upon  a  suit- 
authority  to  commence  an  action  of  able  suggestion  of  facts,  the  attorney 
ejectment,  duly  proved  as  therein  will  be  required  to  show  some  author- 
provided,  is  made  presumptive  evi-  ity,  either  verbal  or  written,  for  con- 
dence  of  such  authority  at  the  time  ducting  the  suit.  The  "  suitable  sug- 
the  suit  was  brought.    A  mere  clerical  gestion  "    must   be    some   showing  of 

680 


Appearance  by 


APPEARANCES. 


Attorneys  at  Law. 


Halt  be  Baised  in  Trial  Court. — If  the  opposite  party  desires  to  raise 
the  question  of  the  authority  of  an  attorney  to  appear,  he  should 
file  an  aflfidavit  and  apply  for  the  proper  rule  in  the  trial  court ; 
the  question  cannot  be  raised  for  the  first  time  upon  appeal.* 


specific  facts  from  which  the  court  it- 
self may  be  induced  to  doubt  the  at- 
torney's authority  to  appear  for  the 
party.  Allegations  to  the  efifect  that 
the  party  is  "informed  and  believes" 
that  the  attorney  for  the  opposite 
party  has  no  authority  to  appear  for 
his  purported  client  are  not  sufficient 
to  overcome  the  presumption  arising 
from  professional  obligations,  resting 
on  every  attorney  in  good  standing, 
that  he  will  not  abuse  his  privileges 
by  bringing  any  person  into  court  as 
a  party  without  authority.  Robinson 
V.  Robinson,  32  Mo.  App.  90;  Valle  v, 
Picton,  16  Mo.  App.  178;  Valle  v.  Pic- 
ton,  91  Mo.  207;  Keith  v.  Wilson,  6 
Mo.  435 ;  Standefer  v.  Dowlin,  Hempst. 
(U.  S.)  209;  Tally  v.  Reynolds,  i  Ark. 
99. 

An  aflBdavit  setting  forth  that  aflS- 
ant  "  does  not  believe  "  that  the  person 
purporting  to  represent  the  adverse 
party  is  entitled  to  practice  law,  will 
not  overcome  the  presumption  that  the 
judge  of  the  trial  court  knew  he  was  a 
member  of  the  bar.  Crane  v.  Nelson, 
37  111-  App.  597. 

The  grounds  of  the  belief  and  infor- 
mation must  be  stated.  Standefer  v. 
Dowlin,-  Hempst.  (U.  S.)  209;  Tally  z/. 
Reynolds,  i  Ark.  99. 

Contra. — It  has  been  held  that,  on 
motion  to  dismiss  an  action  as  com- 
menced without  authority,  allegations 
upon  information  and  belief  in  the 
moving  affidavits  as  to  the  want  of 
authority,  not  contradicted  or  ex- 
plained, are  to  be  taken  as  true.  New 
York  V.  Purdy,  13  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  434. 

Motion. — Want  of  authority  in  the 
attorney  of  record  to  institute  a  suit 
cannot  be  pleaded  in  abatement.  The 
proper  practice  is  for  defendant  to 
move  the  court  upon  affidavits  to  dis- 
miss the  suit;  the  lack  of  authority 
is  not  the  proper  subject-matter  of  a 
plea  at  common  law,  or  of  an  answer 
under  the  Code;  the  objection  should 
be  taken  by  means  of  a  motion.  New 
York  V.  Purdy,  13  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)434;  Turner  v.  Caruthers, 
17  Cal.  432,  holding  that  a  mere  sug- 
gestion is  not  enough;  North  Bruns- 
wick V.  Booraem,  10  N.  J.L.  257,  where 
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a  motion  to  stay  proceedings  was  held 
proper;  Dillon  v.  Rand,  15  Colo.  372, 
holding  that, besides  a  motion,  a  sworn 
petition  is  proper. 

In  a  suit  on  a  dormant  judgment  de- 
fendant filed  a  written  motion  to  com- 
pel plaintiff's  attorney  to  show  his  au- 
thority, and  the  attorney,  without  an- 
swering the  motion  in  writing,  offered 
proof  of  his  authority.  Held,  proper  to 
receive  it  notwithstanding  objection. 
Bridge  v.  Samuelson,  73  Tex.  522, 
holding  that  the  motion  must  be  in 
writing  under  oath,  but  there  need  be 
no  technical  answer  to  it.  Compare 
Lyons  v.  Cole,  3  Thomp.  &  C.  (N,  Y.) 

431- 

Afladavit. — It  has  been  held  that  the 
mere  filing  of  an  affidavit  is  sufficient. 
Tally  V.  Reynolds,  i  Ark.  99;  Cartwell 
V.  Menifee,  2  Ark.  356;  Standefer  v. 
Dowlin,  Hempst.  (U.S.)  209.  But  prob- 
ably the  affidavit  filed  in  these  cases 
was  the  basis  of  a  motion;  the  reports 
are  not  clear  as  to  whether  a  motion 
was  made. 

Stating  Place. — A  judge's  order  to 
compel  the  attorney  of  the  plaintiff  to 
produce  his  authority  for  using  the 
plaintiff's  name  must  direct  that  the 
authority  be  produced  to  the  officer 
granting  the  order,  and  state  the  place 
at  which  it  is  required  to  be  presented. 
An  order  defective  in  these  respects 
may  be  disregarded.  Turner  z/.  Davis, 
2  Den.  (N.  Y.)  187. 

Producing  Letter. — If  the  attorney  has 
received  a  letter  authorizing  him  to 
bring  the  suit,  he  should  produce  it. 
Lindheim  v.  Manhattan,  etc.R.  Co., 
68  Hun  (N.  Y.)  122. 

1.  Williams  v.  Butler,  35  111.  544; 
Clark  V.  Holliday,  9  Mo.  711;  Keith 
». Wilson,  6  Mo.  435 ;  State  i/.Carothers, 
I  Greene  (Iowa)  464;  Noble  v.  Ken- 
tucky Bank,  3  A.  K.  Marsh.  (Ky.)  263; 
Talbot  V.  M'Gee,  4  T.  B.  Mon.  (Ky.) 
378;  Cockran  v.  Leifter,  2  Root  (Conn.) 
348;  Fowler  v.  Morrill,  8  Tex.  153; 
First  Parish  z/.Cole,  3  Pick.  (Mass.)  232, 
holding  that  a  general  appearance  is 
a  waiver  of  the  right.  See  Dennison 
V.  Hyde,  6  Conn.  516,  where  it  was 
held  that  the  trial  court  was  warranted 
in  presuming  that  the  attorney  had 
authority. 
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3.  Power  to  Bind  those  for  Whom  they  Make  Unauthorized  Appear- 
ance—a.  Presumption. — When  a  person  seeks  to  show  that  an 
attorney  at  law  was  not  authorized  to  appear  for  him,  he  is  con- 
fronted by  a  legal  presumption.  It  is  at  the  present  time  the 
settled  rule  that  although  an  attorney  cannot,  without  special 
authority,  admit  service  of  jurisdictional  process  upon  his  client, 
yet  it  will  be  presumed  in  all  collateral  proceedings,  and  perhaps 
on  appeal  or  in  error,  that  a  regular  attorney  at  law  who  appeared 
for  a  defendant,  though  not  served,  had  authority  to  do  so.* 


When  it  has  been  determined 
by  the  trial  court  that  the  attor- 
ney has  authority  to  appear,  this 
finding  is  conclusive  until  reversed 
on  appeal;  and  it  cannot  be  reviewed 
on  another  motion  subsequently  made 
in  the  action.  Carpenter  v.  Allen,  45 
N.  Y.  Super.  Ct.  323. 

An  erroneous  ruling  excluding  a 
person  from  appearing  as  an  attorney 
in  a  cause  cannot  avail  the  party  for 
whom  said  attorney  proposed  to  ap- 
pear, if  excepted  to  only  by  said  at- 
torney. Rosenbaum  I/.  McThomas,  34 
Ind.  331. 

After  Judgment. — It  is  too  late  after 
final  judgment  to  object  to  an  appear- 
ance of  an  attorney  for  respondents 
to  whose  clients  costs  were  awarded. 
Taber  v.  Gilfillan  (Supreme  Ct.),  34 
N.  Y.  St.  Rep.  628. 

Relief  in  Equity. — That  an  attorney 
had  no  authority  to  prosecute  the  suit 
at  law  affords  no  ground  of  equitable 
relief  to  the  opposite  party;  such 
question  must  be  determined  in  the 
court  of  law,  and  not  of  equity.  Har- 
ris V.  Galbraith,  43  111.  309. 

Uaine. — An  objection  by  plaintiff  to 
the  right  of  counsel  to  appear  in  de- 
fendant's behalf  cannot  be  taken  after 
the  term  at  which  such  appearance  is 
first  made.  Knowlton  v.  Plantation 
No.  4,  14  Me.  20;  Prentiss  v.  Kelley, 
41  Me.  436.  Compare  Greenleaf  on 
Evidence,  §139,  and  Wright  v.  Castle, 
3  Meriv.  12. 

North  Carolina. — A  defendant  has  a 
right  at  the  return  term  of  a  summons 
to  demand  of  the  plaintiff's  counsel 
his  authority  for  entering  an  appear- 
ance. If  the  demand  for  the  power  of 
attorney  be  made  at  the  return  term, 
it  is  the  practice  and  within  the  dis- 
cretion of  the  judge  to  extend  the 
time;  if,  however,  such  demand  is  not 
made  at  the  proper  time,  and  before 
the  right  to  appear  has  been  recog- 
nized, it  comes  too  late.  Reece  v. 
Reece,  66  N.  Car.  377. 


1.  United  States. — Hill  v.  Ross,  3 
Dall.  (U.  S.)  331  (on  appeal);  Osborn 
V.  U.  S.  Bank,  9  Wheat.  (U.  S.)  738 
(in  error);  Mills  v.  Duryee,  7  Cranch 
(U.  S.)  481;  Shelton  v.  Tiffin,  6  How. 
(U.  S.)  163. 

Indiana. — Lagow  v.  Patterson,  i 
Blackf.  (Ind.)  327  (on  appeal);  Horner 
V.  Doe,  I  Ind.  130;  Doe  v.  Brown,  8 
Blackf.  (Ind.)  442. 

Iowa. — Prince  v.  Griffin,  16  Iowa 
552;  Harshey  v.  Blackmarr,  20  Iowa 
161;  Potter  V.  Parsons,  14  Iowa  286; 
Fanning  v.  Minnesota  R.  Co.,  37  Iowa 
379;  Ellis  V.  White,  61  Iowa  644. 

Minnesota. — Masterson  v.  Le  Claire, 
4  Minn.  163;  Gemmell  v.  Rice,  13 
Minn.  400. 

Nebraska. — Connell  v.  Galligher,  36 
Neb.  749. 

New  Jersey.  —  Dey  v.  Hathaway 
Printing,  etc.,  Co.,  41  N.  J.  Eq.  419; 
New  York  Mut.  L.  Ins.  Co.  v.  Pin- 
ner, 43  N.  J.  Eq.  53;  State  v.  Passaic 
County  Agricultural  Soc,  54  N.  J.  L. 
260. 

Illinois. — Martin  v.  Judd,  60  111. 
78. 

New  York.  —  Brower  v.  Kahn,  76 
Hun  (N.  Y.)  68;  Briggs  v.  Gardner,  60 
Hun  (N.  Y.)  543;  Moss  v.  Raynor,  i 
How.  Pr.  (N.  Y.)  no. 

Kentucky.  —  Anderson  v.  Sutton,  2 
Duv.  (Ky.)48i. 

Mississippi. — Lester  v.  Watkins,  41 
Miss.  647;  Hemphill  v.  Hemphill,  34 
Miss.  69;    Byrne  v.  Jeffries,  38  Miss. 

533- 

New  Hampshire. — Tilton  v.  Parker, 
4  N.  H.  142. 

Kansas. — Reynolds  v.  Fleming,  30 
Kan.  107. 

Louisiana. — Campbell  v.  Arcenaux, 
3  La.  Ann.  558;  Patrick's  Succession, 
20  La.  Ann.  204;  Conrey  v.  Brenham, 
I  La.  Ann.  397. 

Ohio. — Sleeper  v.  Sleeper,  i  Handy 
(Ohio)  531. 

Maryland. — Albert  v.  Albert  (Md., 
1894),  28  Atl.  Rep.  389;  Neighbors  v. 
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And  although  the  recital  in  a  record  of  an  appearance  may  be 
contradicted,  and  the  appearance  shown  to  be  unauthorized,  yet 


Maulsby,  41  Md.  480;  Kelso  v.  Stigar, 
75  Md.  405. 

California. — Hunter  v.  Bryant,  98 
Cal.  248. 

Texas. — Wilson  v.  Zeigler,  44  Tex. 
657;  Herrington  v.  Williams,  31  Tex. 

457- 

An  attorney,  being  employed  by  his 
client  in  the  prosecution  and  defense 
of  money  suits,  gave  a  voluntary  ap- 
pearance for  him  in  a  new  suit  brought 
against  him  upon  a  subject  connected 
with  suits  then  pending.  About  the 
time  of  serving  this  appearance,  the 
attorney  told  him  that  he  had  ap- 
peared for  him,  and  he  expressed  no 
dissent.  No  further  steps  were  taken 
in  the  action  for  the  space  of  five 
years,  when  the  plaintiff  served  his 
complaint  upon  the  attorney,  who, 
deeming  his  authority  to  have  elapsed, 
delivered  it  to  the  defendant.  The 
defendant  took  no  notice  of  the  pro- 
ceedings until  six  months  after  judg- 
ment entered  against  him  on  failure 
to  answer,  when,  being  disturbed  by 
supplementary  proceedings,  he  moved 
to  set  aside  the  summons  and  all  sub- 
sequent proceedings.  Held,  that  the 
motion  was  properly  denied.  The  at- 
torney's appearance  was  not  unau- 
thorized, but  under  such  facts  he 
might  well  assume  a  retainer.  Bogar- 
dus  V.  Livingston,  7  Abb.  Pr.  (N. 
Y.  C.  PI.)  428. 

Where  a  defendant  sends  the  sum- 
mons to  another,  who  is  also  a  defend- 
ant, and  takes  no  further  notice  of 
the  case,  it  will  be  presumed,  and  con- 
clusively presumed,  that  the  other  had 
authority  to  employ  counsel  to  repre- 
sent him.  Wagener  v.  Swygert,  30 
S.  Car.  296. 

Where  a  party  wrote  to  an  attorney 
telling  him  to  "take  hold  of  the  case 
at  once,  and  be  sure  to  stave  it  off," 
it  was  held  that  the  defendant  was 
bound  by  the  appearance  entered  by 
the  attorney.  Clark  v.  Lilliebridge,  45 
Kan.  567. 

The  fact  that  a  solicitor  has  acted 
for  a  client  in  all  matters  connected 
with  a  trust  does  not  authorize  him  to 
enter  an  appearance  for  the  client  as 
defendant  to  an  originating  summons 
taken  out  against  the  client  for  an  ac- 
count by  one  of  the  beneficiaries  un- 
der the  will.     In  re  Gray,  65  L.  T.  N. 


S.  743;  Gray  v.  Coles,  65  L.  T.  N.  S. 
743- 

Authority  to  Compromise. — Where  a 
person  gives  full  authority  to  her  at- 
torney to  compromise  a  suit  and  he 
files  an  answer  for  her  assenting  to  a 
sale  of  the  property  involved,  she  will 
be  deemed  a  party  to  the  suit,  though 
no  subpoena  may  have  been  served  on 
her,  and  cannot  dispute  the  sale. 
Brown  v.  Brown,  7  D.  C.  221. 

Character  of  Evidence. — The  evidence 
to  rebut  the  presumption  of  an  attor- 
ney's authority  must  be  "cogent  and 
strong."  Hunter  v.  Bryant,  98  Cal. 
247. 

Substitution. — A  person  cannot  be 
substituted  as  an  attorney  in  the  court 
merely  by  filing  the  written  consent 
of  the  first  attorney,  but  in  all  cases 
an  order  of  the  court  is  necessary  to 
render  the  substitution  valid.  Roy  v. 
Harley,  i  Duer  (N.  Y.)637. 

Prisoner. — A  person  who  appears  as 
an  attorney  for  a  prisoner  confined  in 
the  state  prison  is  presumed  to  be 
authorized.  A  prisoner  has  a  right  to 
appear  by  attorney  in  a  suit  against 
him.  Werckman  v.  Werckman,  4  Civ. 
Pro.  Rep.  (N.  Y.  Supreme  Ct.)  146. 

Indian. — A  member  of  the  Seneca 
Nation  of  Indians  has  a  right  to 
employ  any  attorney  to  represent  him 
in  an  action  for  assault  and  battery 
against  another  member  of  the  same 
tribe.  The  attorney  is  presumed  to  be 
authorized.  Jennison  v.  Kennedy,  55 
Hun(N.  Y.)47. 

How  Long  Attorney's  Authority  Con- 
tinues.— At  common  law  the  warrant 
of  attorney  continues  in  force  until 
the  judgment  and  for  a  year  and  a 
day  afterwards,  in  order  to  have  exe- 
cution, unless  it  be  sooner  counter- 
manded by  the  order  of  the  principal, 
or  determined  by  the  death  of  the  at- 
torney. Tidd's  Practice,  vol.  i,  p. 
93.  See  tit.  Attorney  and  Client 
in  the  American  and  English  Ency. 
Law. 

After  the  recovery  of  a  judgment, 
the  attorney  who  procured  it  may  ap- 
pear for  the  judgment  creditor  in  ul- 
terior proceedings.  Nelson  v.  Jenks, 
51  Minn.  108. 

The  authority  of  an  attorney  at  law 
is  more  extensive  in  Pennsylvania 
than  in  other  places.     Lynch  v.  Com. 
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every  intendment  is  in  favor  of  the  truth  of  the  recital,  and  the 
burden  is  on  the  one  attacking  the  record.* 

b.  Foreign  Judgments. — It  is  settled  in  both  the  federal  and 
state  courts  that  a  judgment  debtor,  in  an  action  against  him  on 
the  judgment  of  another  state,  may  successfully  defend  by  show- 
ing that  the  attorney  who  entered  an  appearance  for  him  had 
no  authority  to  do  so.* 


i6  S.  &  R.  (Pa.)  368;  Silvis  v.  Ely,  3  W. 
&  S.  (Pa.)  420;  Wilson  v.  Young,  9  Pa. 
St.  loi. 

Vacation. — The  authority  of  an  at- 
torney appearing  in  open  court  will 
be  presumed  to  be  regular  until  the 
contrary  is  shown;  but  in  vacation, 
authority  to  confess  judgment  must 
affirmatively  appear;  no  presumption 
will  be  indulged  as  to  his  authority. 
Martin  v.  Judd,  60  111.  78. 

1.  Ferguson  v.  Crawford,  86  N.  Y. 
610. 

A  defendant  is  not  precluded  by 
what  purports  to  be  an  appearance  on 
his  behalf,  signed  by  an  attorney,  at- 
tached to  the  roll,  from  showing  that 
the  paper  is  a  forgery.  Ferguson  v. 
Crawford,  70  N.  Y.  253.  And  there  is 
no  distinction  in  this  respect  between 
foreign  and  domestic  judgments. 
Ferguson  v.  Crawford,  70  N.  Y.  253. 

Contradicting  Becord. — The  record  of 
a  judgment  rendered  in  another  state 
may  be  contradicted  as  to  the  facts 
necessary  to  give  the  court  jurisdic- 
tion ;  and  if  it  be  shown  that  such  facts 
did  not  exist,  the  record  will  be  a  null- 
ity, notwithstanding  it  recites  that 
they  did  exist.  Thompson  v.  Whit- 
man, 18  Wall.  (U.  S.)  457;  Knowles  v. 
Logansport  Gas-Light,  etc.,  Co.,  19 
Wall.  (U.  S.)  58.  See  Drohan  v.  Nor- 
ton (City  Ct.),  21  N.  Y.  Supp.  579; 
Ormsby   v.   Jacques,   12    Hun  (N.  Y.) 

445- 

An  injunction  against  the  execution 
of  a  judgment  may  be  had  where  in 
fact  there  was  no  appearance,  al- 
though the  record  recites  an  appear- 
ance by  an  unnamed  attorney.  Sneed 
V.  Town,  9  Ark.  535.  See  Great  West 
Min.  Co.  V.  Woodmas,  12  Colo.  46; 
Williams  v.  Uncompahgre  Canal  Co., 
13  Colo.  469. 

Where  the  record  shows  a  full  ap- 
pearance by  attorney,  if  it  can  be  lim- 
ited or  explained,  it  is  only  by  clear 
and  satisfactory  evidence.  Swift  v. 
Lee,  65  111.  336. 

The  court  will  always  entertain  pre- 
sumptions in  favor  of  the  truthfulness 


and  consistency  of  judicial  records. 
Scovil  V.  Fisher,  77  Iowa  97;  Friplett 
V.  Gillen,  6  J.  J.  Marsh.  (Ky.)  564; 
Thomas  v.  Warford,  i  Bibb  (Ky.)  261. 

And  some  authorities  have  held  that 
a  recital  of  appearance  is  conclusive. 
Bissell  V.  Carville,  6  Ala.  503;  Brook- 
ville  Ins.  Co.  v.  Records,  5  Blackf.  Ind. 
170;  Bagott  V.  Mullen,  32  Ind.  332, 
holding  that  fraud  alone  can  overcome 
the  recital;  Welch  v.  Sykes,  8  111.  198; 
Lawrence  v.  Jarvis,  32  111.  305;  Rob- 
erts V.  Caldwell,  5  Dana  (Ky.)  512; 
Edmonds  v.  Montgomery,  i  Iowa  143; 
Warren  v.  Lusk,  16  Mo.  102.  See 
Moore  v.  Philips,  8  Port.  (Ala.)  467. 

2.  United  States. — Shelton  v.  Tiffin,  6 
How.  (U.  S.)  164;  D'Arcey  v.  Ketchum, 
II  How.  (U.  S.)  165;  Harris  v.  Harde- 
man, 14  How.  (U.  S.)  334;  Graham  v. 
Spencer,  14  Fed.  Rep.  603. 

Iowa. — Harshey  v.  Blackmarr,  20 
Iowa  172;  Hindman  v.  Mackall,  3 
Greene  (Iowa)  170;  Lattourett  v.  Cook, 
I  Iowa  i;  Baltzell  v.  Nosier,  i  Iowa 
588. 

Indiana. — Boylan  v.  Whitney,  3 
Ind.  140;  Sherrard  v.  Nevins,  2  Ind. 
241. 

Illinois. — Thompson  v.  Emmert,  15 
111.415;  Whittaker  v.  Murray,  15  111. 
293;  Welch  V,  Sykes,  8  111.  197;  Law- 
rence V.  Jarvis,  32  111.  305. 

Louisiana. — Miller  v.  Gaskins,  3 
Rob.  (La.)  94. 

Massachusetts. — Gleason  z>.  Dodd,  4 
Met.  (Mass.)  333;  Hall  v.  Williams,  6 
Pick.  (Mass.)  232;  Wright  z'.  Andrews, 
130  Mass.  149;  Bodurtha  v.  Goodrich, 

3  Gray  (Mass.)  §08;  Gilman  v.  Gilman, 
126  Mass.  26;  Phelps  v.  Brewer,  9 
Cush.  (Mass.)  390;  Carleton  v.  Bock- 
ford,  13  Gray  Mass.  591;  McDermott 
V.  Clary,  107  Mass.  501. 

Connecticut. — Aldrich  v.  Kinney,  4 
Conn.   380. 

New  York. — Starbuck  v.  Murray,  5 
Wend.  (N.  Y.)  148;  Pawling  v.  Wilson, 
13  Johns.  (N.  Y.)  192;  Long  v.  Long, 
I  Hill  (N.Y.)  597;  Holbrook  i/.  Murray, 
5  Wend.  (N.  Y.)  161;  Black  v.  Black, 

4  Bradf.   (N.    Y.)   174;    Shumway  v. 
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C.  Domestic  Judgments — Authorities  Holding  that  Judgment  is  Valid; 
Remedy  against  Attorney — There  is  a  strong  line  of  authorities  which 
does  not  recognize  the  rule  stated  in  the  last  paragraph  in  reference 
to  foreign  judgments,  when  applied  to  domestic  judgments.  Tak- 
ing some  early  English  cases  as  their  guide,  they  hold  that  an 
appearance  by  attorney,  whether  for  the  plaintiff  or  the  defend- 
ant, if  there  be  no  collusion,  may  be  recognized  by  the  adverse 
party  as  authentic  and  valid ;  that  when  an  attorney  takes 
upon  himself  to  appear,  the  court,  in  case  of  a  domestic  judg- 
ment, looks  no  further,  but  proceeds  as  if  the  attorney  had  suf- 
ficient authority,  and  leaves  the  party  to  his  action  against  such 
attorney,  if  he  is  financially  responsible.* 


Stillman,  6  Wend.  (N.  Y.)  447;  Cun- 
ningham V.  Pell,  5  Paige  (N.  Y.)  607; 
Harrod  v.  Barretto,  2  Hall  (N.  Y.)  302; 
Kerr  v.  Kerr,  41  N.  Y.  272;  Howard 
V.  Smith,  35  N.  Y.  Super.  Ct.  131. 

Virginia. — Wilson  v.  Mount  Pleas- 
ant Bank,  6  Leigh  (Va.)  570. 

TexaSy — Norwood  v.  Cobb  24  Tex. 

551. 

Wisconsin. — Rape  v.  Heaton,  9  Wis. 
328. 

New  Jersey. — Price  v.  Ward,  25  N. 
J.  L.  230;  Hess  V.  Cole,  23  N.  J.  L. 
116. 

Ohio. — Pennywit  v.  Foote,  27  Ohio 
St.  600. 

Where  the  transcript  of  a  judgment 
of  record  of  another  state  shows  that 
the  parties  appeared  by  attorneys,  it 
is  prima  facie  evidence  that  they  did 
so  appear;  and  even  though  there 
were  testimony  to  show  that  the  attor- 
neys were  not  duly  authorized  to  do 
so,  the  error  could  be  corrected  on 
motion  for  a  new  trial;  and  if  the  tran- 
script does  not  show  such  motion,  the 
evidence  is  not  properly  before  the 
appellate  court.  Scott  v.  Eaton,  26 
Ark.  17. 

Must  be  Pleaded. — But  the  defense 
to  contradict  the  record  must  be  for- 
mally pleaded;  it  is  not  admissible 
under  a  plea  of  nultiel  record.  Hill  v. 
Mendenhall,  21  Wall.  (U.  S.)  453. 
And  it  has  been  held  that  the  defend- 
ant must  couple  with  the  defense  of 
an  unauthorized  appearance  allega- 
tions showing  he  has  a  good  defense 
on  the  merits.  Marx  v.  Fore,  51  Mo. 
69;  Eager  v.  Stover,  59  Mo.  87. 

Cannot  be  Attacked  Collaterally. — 
There  are  several  authorities  that  hold 
that  while  a  defendant  cannot  be 
bound  by  an  unauthorized  appearance 
for  him  in  a  foreign  action,  yet  be  can- 


not set  up  the  defense  to  an  action  on 
the  foreign  judgment;  that  the  rem- 
edy is  by  application  to  the  court  in 
which  the  judgment  was  recovered. 
But  the  cases  are  overruled  by  those 
cited  supra.  Middletown  Bank  v. 
Huntington,  13  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)403;  Reed  v.  Pratt,  2  Hill 
(N.  Y.)  64;  Ward  v.  Barber,  i  E.  D. 
Smith  (N.Y.)  423.  See  Field  z/.  Gibbs, 
Pet.  (C.  C.)  155,  where  the  doctrine 
stated  in  the  text  is  denied,  and  it  is 
held  that  a  party  is  bound  by  an  un- 
authorized appearance  in  a  foreign 
action,  and  that  his  remedy  is  against 
the  attorney. 

1.  New  York. — Allen  v.  Stone,  10 
Barb.  (N.Y.)  547 ;  Hoflfmire  v.  Hoffmire, 
3  Edw.  Ch.  (N.  Y.)  173;  Powers  v. 
Trenor,  3  Hun  (N.  Y.)  3;  Watrous  v, 
Kearney,  11  Hun  (N.  Y.)  584;  Hamil- 
ton V.  Wright,  37  N.  Y.  502;  Brown  w. 
Nichols,  42  N.  Y.  26;  Gall  v.  Funken- 
stein  (Supreme  Ct.),  10  N.  Y.  St.  Rep. 
331;  Brown  v.  Nichols,  9  Abb.  Pr.  N. 
s.  (N.  Y.  Ct.  of  App.)  i;  Ellsworth  v. 
Campbell,  31  Barb.  (N.  Y.)  134;  Adams 
V.  Gilbert,  9  Wend.  (N.  Y.)  499; 
Campbell  v.  Bristol,  19  Wend.  (N.  Y.) 
loi;  Denton  v.  Noyes,  6  Johns.  (N.  Y.) 
296;  Ferguson  v.  Crawford,  70  N.  Y. 
253;  American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)496:  Blodget  v.  Conklin, 
9  How.  Pr.  (N.  Y.  Supreme  Ct.)442; 
Bean  v.  Mather,  i  Daly  (N.  Y.)  440; 
Williams  v.  Van  Valkenburg,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  144;  Yates  v. 
Horanson,  7  Robt.  (N.  Y.)  12;  Arm- 
strong V.  Craig,  18  Barb.  (N.  Y.)  387; 
Reed  v.  Pratt,  2  Hill  (N.  Y.)  64;  Gil- 
man  V.  Tucker,  18  Civ.  Pro.  Rep.  (N. 
Y.  Super.  Ct.)  50;  Mclntyre  v.  San- 
ford,  9  Daly  (N.  Y.)  21;  Bolton  v. 
Jacks,  6  Robt.  (N.  Y.)  166;  Howard 
V.   Smith,  33    N.  Y.   Super.    Ct.    124; 
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But  where  the  party  for  whom  the  attorney  appears  denies  his 
authority,  and  applies  to  the  court  for  reUef  before  the  adverse 

Jackson  v.  Stewart,  6  Johns.  (N.  Y.) 
34;  Meacham  v.  Dudley,  6  Wend.  (N. 
Y.)  514;  Grazebrook  v.  McCreedie,  9 
Wend.  (N.  Y.)  437;  Adams  v.  Gilbert, 
9  Wend.  (N.  Y.)499. 

North  Carolina. — England  v.  Gar- 
ner, 90  N.  Car.  201;  Governor  v.  Las- 
siter.  83  N.  Car.  38;  Rogers  v.  McKen- 
zie,  81  N.  Car.  164;  Weaver  v.  Jones, 
82  N.  Car.  440. 

California. — Suydam  v.  Pitcher,  4 
Cal.  280;  Seale  v.  McLaughlin,  28  Cal. 
668;Carpentiert'.  Oakland,  30  Cal.  439; 
Mahoney  v.  Middleton,  41  Cal.  41; 
Foote  V.  Richmond,  42  Cal.  439;  Smith 
V.  McDonald.  42  Cal.  484;  Tyrrell  v. 
Baldwin,  67  Cal.  i. 

Mississippi. — Knowland  v.  Sartori- 
ous,  46  Miss.  56;  Schirling  v.  Scites, 
41  Miss.  644. 

Massachusetts. — Feinneran  v.  Leon- 
ard, 7  Allen  (Mass.)  54;  Smith  z/.  Bow- 
ditch,  7  Pick.  (Mass.)  137. 

Wisconsin. — Lowe  v.  Stringham,  14 
Wis.  222. 

Missouri. — Baker  v.  Stonebraker,  34 
Mo.  175. 

Nexv  Hampshire. — Bunton  v.  Lyford, 
37  N.  H.  512;  Smyth  v.  Balch,  40  N. 
H.  363. 

Arkansas. — Tally  z/. Reynolds,  I  Ark. 
99. 

Vermont. — Coit  v.  Sheldon,  i  Tyler 
(Vt.)3c>o;  Newcomb  z/.  Peck,  17  Vt.  302; 
St.  Albans  v.  Bush,  4  Vt.  58;  Spauld- 
ing  V.  Swift,  18  Vt.  214;  Abbott  v. 
Dutton,  44  Vt.   546. 

Pennsylvania.  —  Cyphert  v.  Mc- 
Clune,  22  Pa.  St.  195;  M'Cullough  v. 
Guetner,  i  Binn.  (Pa.)  214;  Reinholdt 
V.  Alberti,  i  Binn.  (Pa.)  469. 

Kentucky. — Holbert  v.  Montgomery, 
5  Dana  (Ky.)  15. 

Maryland. — Musmiknyson  v.  Das- 
sett,  2  Har.  &  G.  (Md.)  374;  Hueck  v. 
Todhunter,  7  Har.  &  J.  (Md.)  276; 
Kent  V.  Ricards,  3  Md.  Ch.  392. 

Illinois. — Rust  v.  Frothingham,  i 
111.  331. 

United  States. — Field  v.  Gibbs,  i  Pet. 
(C.  C.)i55. 

History  of  the  Subject. — No  examina- 
tion of  this  subject  would  be  complete 
or  satisfactory  without  a  reference  to 
the  leading  cases  respecting  it,  decid- 
ed in  the  English  and  American  courts. 
It  is  laid  down  as  law  in  an  early 
case  in  Salkeld  that  "when  an  at- 
torney takes  upon  himself  to  appear. 


the  court  looks  no  farther,  but  pro- 
ceeds as  if  the  court  had  sufficient  au- 
thority, and  leaves  the  party  to  his  ac- 
tion against  him."  Anonymous,  i  Salk. 
86.  Concerning  this  case  it  is  said  by  an 
eminent  jurist  (Judge  Dillon  in  Har- 
shey  V.  Blackmarr,  20  Iowa  174): 
"  The  rule  (taking  the  above  loose  re- 
port to  mean  what  the  case  is  general- 
ly cited  to  prove)  has,  we  submit,  no 
foundation  in  reason  to  stand  upon. 
It  obliges  a  person  to  be  bound  by  the 
unauthorized  act  of  a  mere  stranger. 
It  binds  him  by  a  judgment  of  a  court 
without  a  day  in  court.  It  relieves 
the  other  party  of  a  duty  which  in 
reason  belongs  to  him,  viz.,  to  serve 
his  process  and  to  see,  at  his  peril,  that 
his  adversary  is  in  court.  And  it  car- 
ries out  this  unsoundness  by  compel- 
ling the  wrong  party  to  look  to  the  at- 
torney. True  reason  and  logic  would 
say,  if  an  attorney  appeared  for  me 
without  my  knowledge  or  authority, 
express  or  implied,  I  should  not  be 
bound  by  the  act  if  never  ratified  or 
promptly  disavowed;  and  if  the  ad- 
verse party,  being  ignorant  of  the  want 
of  authority,  and  carelessly  omitting 
to  serve  process  or  to  require  the  at- 
torney to  show  his  authority,  has  been 
damaged,  he  and  not  myself  should  be 
the  one  to  look  to  the  attorney."  But 
the  remarks  of  Judge  Dillon,  touching 
the  duty  of  the  adverse  party  to  see 
that  the  attorney  is  authorized  before 
he  proceeds,  are  thus  met  by  another 
learned  judge  (Judge  Woodruff  in 
Hamilton  v.  Wright,  37  N.  Y.  504, 
where  it  was  decided  that  after  judg- 
ment for  defendant,  in  ejectment,  the 
fact  that  the  defendant  did  not  de- 
mand the  production  of  the  authority 
of  plaintiff's  attorney,  as  the  statute 
authorizes  him  to  do,  will  not  excuse 
plaintiff  from  liability  for  costs  when 
the  attorney  is  responsible):  "  It 
may  be  said  that  proof  of  the  author- 
ity of  the  attorney  to  appear  and  pros- 
ecute should  be  demanded,  if  the 
party  would  be  safe.  If  such  demand 
could  in  all  cases  be  insisted  upon,  it 
would  be  only  one  step  toward  safety. 
It  might  often  be  practically  ineffec- 
tual. Ex  parte  evidence  of  authority 
might  be  produced,  and  yet  if  the 
party  might  afterward  impeach  it,  the 
question  would  again  arise  in  all  its 
force." 
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party  has  acquired  any  rights  or  suffered  any  prejudice  in  con- 
sequence of  the  acts,  of  such  attorney,  the  court  may  correct  the 


The  rule  as  stated  in  Anonymous,  i 
Salk.86,jw/r«,  was  essentially  qualified 
in  the  King's  Bench,  as  will  appear  by 
an  anonymous  case,  also  reported  by 
Salkeld  88,  decided  in  the  2d  Anne,  in 
the  time  of  Lord  Holt.  As  the  case 
last  cited  is  an  English  case  and  the 
foundation  of  all  the  discussions  on 
this  subject,  and  gives  rise  to  the  rule 
stated  in  the  text,  we  give  the  entire 
report  as  found  in  Salkeld  at  page  88. 
It  is  as  follows:  "An  attorney  ap- 
peared and  judgment  was  entered 
against  his  client,  and  he  had  no  war- 
rant of  attorney;  and  now  the  question 
was  if  the  court  could  set  aside  the 
judgment?  Et per  Cur.  If  the  attor- 
ney be  able  and  responsible,  v.-e  will 
not  set  aside  the  judgment.  The  rea- 
son is,  because  the  judgment  is  regu- 
lar, and  the  plaintiff  ought  not  to  suf- 
fer, for  there  is  no  fault  in  him;  but 
if  the  attorney  be  not  responsible,  or 
suspicious,  we  will  set  aside  the  judg- 
ment; for  otherwise  the  defendant 
has  no  remedy,  and  any  one  may  be 
undone  by  that  means."  And  see 
same  case  in  6  Mod.  i6, where  the  lan- 
guage used  is,  that  "  if  the  attorney 
be  a  beggar,  or  in  a  suspicious  condi- 
tion, the  court  will  set  aside  the  judg- 
ment." Touching  this  case  it  has  been 
said:  "This  distinction  has  been 
adopted  by  our  courts  in  this  state, 
and  thus,  by  a  strange  confusion  of 
ideas  and  principles,  the  validity  of  a 
judgment  in  such  a  case  has  come  to 
depend  upon  the  pecuniary  condition 
of  the  attorney  instead  of  the  jurisdic- 
tion of  the  court."  Per  Johnson,  J.,  in 
Williams  v.  Van  Valkenburg,  i6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  147. 

The  next  case  in  point  of  time  is 
Robson  V.  Eaton  (K.  B.  1785),  i  T.  R. 
62  (Lord  Mansfield).  This  case,  with- 
out professedly  overruling  the  case  in 
Salkeld,  does  so  in  effect  by  proceed- 
ing upon  directly  opposite  principles. 
This  will  be  obvious  by  a  brief  state- 
ment of  the  case,  which  was  an  action 
for  money  had  and  received.  The  de- 
fendant pleaded  that  the  plaintiff,  by 
William  Hodgson,  his  attorney,  had  be- 
fore sued  the  defendant  and  recovered 
a  judgment  for  the  same  cause  of  ac- 
tion; that  the  defendant,  by  the  order 
of  the  court,  paid  the  amount  of  such 
recovery  into  court,  and  the  same  had 
been    received   by  the  plaintiff's   said 


attorney.  This  was  apparently  a 
good  defense.  To  it  the  plaintiff  re- 
plied that  he  never  retained  the  said 
Hodgson  to  sue  the  defendant,  or  au- 
thorized him  to  receive  the  money. 
Both  parties  were  innocent  of  fraud. 
The  warrant  of  attorney  under  which 
Hodgson  acted  was  forged.  Hodgson, 
ignorant  of  the  forgery,  collected  the 
money  and  in  good  faith  paid  it  to  the 
forger;  and  the  question  was,  could 
the  defendant  rely  upon  the  former  re- 
covery, or  must  he  pay  the  money 
twice.  It  was  decided  that  the  defend- 
ant must  again  pay  the  money.  It  was 
considered  that  the  attorney  would  be 
liable  to  the  defendant  for  the  damage 
thus  occasioned  to  him.  It  is  impos- 
sible to  reconcile  this  case  with  the 
prior  cases  in  Salkeld,  because,  if  on 
grounds  of  public  policy  a  defendant 
is  bound  by  the  unauthorized  act  of 
an  attorney  who  appears  for  him,  the 
plaintiff  ought, upon  the  same  grounds, 
to  be  bound  by  the  unauthorized  act 
of  an  attorney  who  appears  for  him. 

While  this  was  the  state  of  the  law 
in  England,  the  case  of  Denton  v. 
Noyes  (the  leading  A^^w  F^r/t  case  on 
this  subject),  6  Johns.  (N.  Y.)  296 
(A.D.  1810),  arose  for  decision.  The 
court  (Kent,  Ch.  J.,  delivering  the 
judgment  of  the  majority,  and 
Van  Ness,  J.,  an  able  dissenting  opin- 
ion) adhered  to  the  rule  as  laid  down 
in  Salkeld,  but  added  another  essen- 
tial qualification.  After  approving  of 
the  above-quoted  case  (Anonymous,  i 
Salk.  88),  and  the  modification  there 
made,  Kent,  Ch.J.,  adds:  "  I  am  will- 
ing to  go  still  further  and  in  every 
such  case  [where  there  has  been  an 
unauthorized  appearance]  to  let  the 
defendant  into  a  defense  of  this  suit." 
The  points  ruled  by  the  court  in  that 
case  are  as  follows: 

I.  Where  "an  attorney  of  this  court 
appeared  for  a  defendant,  against 
whom  a  writ  had  been  issued  but  not 
served,  and,  without  authority  from 
the  defendant,  confessed  a  judgment 
which  was  entered  up  in  vacation,  the 
judgment  was  held  regular.  An  ap- 
pearance by  an  attorney  of  the  court, 
without  warrant,  is  good  as  to  the 
court,  and  the  defendant  has  an  action 
against  the  attorney.  Aliter,  if  there 
be  any  fraud  or  collusion  between  the 
plaintiff's   attorney  and  the  attorney 
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proceeding,  and  compel  the  attorney  to  pay  the  costs  to  which 
the  parties  have  been  subjected  in  consequence  of  his  improper 


for  the  defendant,  or  if  the  attorney 
for  the  defendant  be  not  responsible, 
or  perfectly  competent  to  answer  to 
his  assumed  client,  the  court  will  re- 
lieve against  the  judgment." 

2.  Where  there  is  no  fraud,  "  the 
court,  in  order  to  protect  the  plaintiff 
from  suffering  by  the  act  of  the  attor- 
ney, and  at  the  same  time  to  save  the 
defendant  from  injury,  will  let  the 
judgment  stand,  but  stay  all  proceed- 
ings, and  let  in  the  defendant  to  plead, 
if  he  has  any  defense." 

In  explanation  Kent,  Ch.  J.,  ob- 
serves: "  If  there  had  been  any  col- 
lusion between  the  plaintiff  and  the 
attorney  [who  assumed  to  act]  for 
the  defendant,  it  would  have  altered 
the  case;  but  there  is  none  shown  or 
pretended,  and  my  whole  opinion  pro- 
ceeds on  the  ground  that  the  plaintiffs 
have  acted  in  good  faith.  I  am  dis- 
posed, therefore,  to  prevent  all  possi- 
ble injury  to  the  defendant,  and  at  the 
same  time  save  the  plaintiffs  from 
harm.  This  can  be  done  only  by  pre- 
serving the  lien,  which  the  plaintiffs 
have  acquired  by  their  judgment,  and 
by  giving  the  defendant  an  oppor- 
tunity to  plead,  if  he  has  any  plea  to 
make,  to  the  merits."  Compare  Wiley 
V.  Pratt,  23  Ind.  628;  Floyd  County 
Agricultural,  etc.,  Assoc,  v.  Tomp- 
kins, 23  Ind.  348;  Bush  v.  Bush,  46 
Ind.  70;  Smyth  v.  Balch,  40  N.  H.  363; 
Bunton  v.  Lyford,  37  N.  H.  512;  Eng- 
land V.  Garner,  go  N.  Car.  201;  Gov- 
ernor V.  Lassiter,  83  N.  Car.  78; 
Rogers  v.  McKenzie,  81  N.  Car.  164; 
Weaver  v.  Jones,  82  N.  Car.  440. 

Reason  of  the  Bule. — The  principle 
upon  which  the  judgment  founded 
upon  an  unauthorized  appearance  is 
held  valid  is  the  necessity  of  accredit- 
ing judicial  acts  and  records,  as  a 
court  should  be  fully  satisfied  that  any 
person  claiming  to  represent  another 
has  proper  authority  before  he  should 
be  permitted  to  act  as  his  attorney; 
therefore,  whenever  the  record  of  a 
case  shows  that  there  had  been  an 
appearance  by  attorney,  the  necessary 
judicial  implication  must  be  that  the 
court  had  decided  that  the  person  en- 
tering the  appearance  was  the  author- 
ized attorney  of  the  other.  Holbort 
V.  Montgomery,  5  Dana  (Ky.)  16. 

Hew  York. — The  case  of  Denton  v. 
Noyes,  6  Johns.  (N.  Y.)  297,  held  that 


a  domestic  judgment  rendered  by  a 
court  of  general  jurisdiction  against  a 
party  who  had  not  been  served  with 
process,  but  for  whom  an  attorney  of 
the  court  had  appeared,  though  with- 
out authority,  was  neither  void  nor 
irregular.  The  doctrine  of  the  pre- 
vailing opinion  in  that  case  encoun- 
tered a  vigorous  opposition  from  one 
of  the  judges  at  the  time,  and  it  is  not 
too  much  to  say  that  the  reasoning 
upon  which  it  rests  has  frequently 
been  criticised  by  judges  and  the  jus- 
tice of  the  rule  denied.  But  it  has 
been  followed,  and  must  be  regarded 
as  the  law  of  New  York.  Vilas  v. 
Plattsburgh,  etc.,  R.  Co.,  123  N.  Y. 
453;  Hamilton  v.  Wright,  37  N.  Y. 
502;  Brown  v.  Nichols,  42  N.  Y.  26; 
Meacham  v.  Dudley,  6  Wend.  (N.  Y.) 
514;  Williams  v.  Van  Valkenburg,  16 
How.  Pr.  (N.  Y.  Supreme  Ct.)  144 
[approving  Van  Ness's  dissenting  opin- 
ion, but  following  the  majority  on  the 
principle  of  stare  decisis\\  Ellsworth 
V.  Campbell,  31  Barb.  (N.  Y.)  134  [de- 
claring that  inability  of  attorney  to 
pay,  rightly  had  nothing  to  do  with 
the  question];  Allen  v.  Stone,  10  Barb. 
(N.  Y.)  547  [strongly  disapproving 
but  following  principal  cases].  Com- 
pare American  Ins.  Co.  v.  Oakley,  9 
Paige  (N.  Y.)  496;  Campbell  v.  Bristol, 
19  Wend.  (N.  Y.)  loi;  Adams  v.  Gil- 
bert, 9  Wend.  (N.  Y.)  499;  Grazebrook 
V.  McCreedie,  9  Wend.  (N.  Y.)  437; 
Ferguson  v.  Crawford,  70  N.  Y.  256; 
Sperry  v.  Reynolds,  65  N.  Y.  183. 

"And  in  such  a  case  [an  unauthor- 
ized appearance  by  an  attorney]  I 
think  it  ought  to  be  regarded  as  the 
settled  law  of  this  state  that  the  judg- 
ment may  stand,  and  the  party  must 
seek  his  remedy  against  the  attorney 
who  without  any  authority  has  ap- 
peared for  him,  unless  there  is  some 
good  reason  for  not  doing  it."  Per 
Earl,  Ch.J.,  in  Brown  v.  Nichols,  42 
N.  Y.  30. 

The  rule  laid  down  in  Denton  v. 
Noyes,  6  Johns.  (N.  Y.)  297,  is,  in 
cases  where  it  is  strictly  applicable, 
stare  decisis,  but  will  not  be  extended 
to  cases  fairly  and  reasonably  dis- 
tinguishable. Vilas  V.  Plattsburgh, 
etc.,  R.  Co.,  123  N.  Y.  441. 

The  actual  state  of  the  law  of  New 
York  on  this  question  at  the  present 
time  is  that  a  judgment  against  a  de< 
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interference.*  And  the  rule  that  in  the  case  of  a  strictly  domes- 
tic judgment  a  party  not  served,  but  for  whom  an  unauthorized  ap- 
pearance was  entered  by  an  attorney,  may  not  on  these  grounds 
assail  the  judgment,  for  want  of  jurisdiction,  when  it  comes  in  ques- 
tion collaterally,  does  not  apply  where  the  party  was  at  all  times  a 
nonresident  and  out  of  the  jurisdiction  ;  the  court  may,  on  motion 
in  the  action,  grant  relief  either  by  setting  aside  the  judgment  or  by 
staying  proceedings  and  permitting  the  party  to  come  in  and  de- 
fend.* Where  it  appears  that  the  attorney  is  irresponsible,  the  court, 


fendant  who  was  not  served  with 
process,  but  for  whom  an  unauthorized 
attorney  appeared,  is  binding  in  a  col- 
lateral action;  but  the  courts,  while 
holding  that  domestic  judgments  ren- 
dered against  a  party  not  served,  but 
for  whom  an  attorney  appeared  without 
authority,  cannot  be  assailed  on  this 
ground  when  coming  in  question  col- 
laterally, nevertheless  grant  relief,  on 
motion,  either  by  setting  aside  the 
judgment  absolutely,  or  by  staying 
proceedings  and  permitting  the  party 
to  come  in  and  defend  the  action. 
Where  the  attorney  is  insolvent  the 
judgment  will  be  absolutely  vacated 
and  set  aside.  In  other  cases  the  pro- 
ceedings will  be  stayed  and  the  party 
permitted  to  come  in  and  defend., 
Vilas  V.  Plattsburgh,  etc.,  R.  Co.,  123 
N«  Y.  454.  See  Brown  v.  Nichols,  9 
Abb.  Pr.  N.  s.  (N.  Y.  Ct.  of  App.) 
i;  Gall  V.  Funkenstein  (Supreme  Ct.), 
10  N.  Y.  St.  Rep.  331;  Ellsworth  v. 
Campbell,  31  Barb.  (N.  Y.)  134;  Adams 
V.  Gilbert,  9  Wend.  (N.  Y.)  499;  Ham- 
ilton V.  Wright,  37  N.  Y.  502;  Camp- 
bell V.  Bristol,  19  Wend.  (N.  Y.)  loi; 
Denton  v.  Noyes,  6  Johns.  (N.  Y.)  296; 
Ferguson  v.  Crawford,  70  N.  Y.  253; 
American  Ins.  Co.  v.  Oakley,  9  Paige 
(N.  Y.)  496;  Allen  v.  Stone,  10  Barb. 
(N.  Y.)  547;  Blodget  v.  Conklin,  9 
How.  Pr.  (N.  Y.  Supreme  Ct.)  442; 
Bean  v.  Mather,  i  Daly  (N.  Y.)  440; 
Williams  v.  Van  Valkenburg,  16  How. 
Pr.  (N.  Y.  Supreme  Ct.)  144;  Yates  v. 
Horanson,  7  Robt.  (N.  Y.)  12;  Brower 
V.  Kahn.  76  Hun  (N.  Y.)  68;  New 
York  V.  Smith  (Super.  Ct.),  20  N.  Y. 
Supp.  666;  Runberg  v.  Johnson,  11 
N.  Y.  Civ.  Pro.  Rep.  (Brooklyn  City 
Ct.)  2S4  [holding  that  the  above  rule 
applies  to  a  lunatic];  Carpenter  v. 
Allen,  45  N.  Y.  Super.  Ct.  322;  Keyes 
V.  Moultrie,  i  Bosw.  (N.  Y.)  629. 

And  relief  from  a  judgment  ren- 
dered against  a  party  upon  the  un- 
authorized appearance  of  an  attorney 


in  his  name,  in  the  absence  of  special 
circumstances  necessitating  a  resort 
to  a  court  of  equity,  may  be  sought 
only  by  motion  in  the  action  in  which 
the  unauthorized  appearance  was  en- 
tered. Vilas  V.  Plattsburgh,  etc.,  R. 
Co.,  123  N.  Y.  440;  New  York  v. 
Smith  (Super.  Ct.),  20  N.  Y.  Supp. 
666. 

And  where  the  court  can  protect  all 
parties  who  have  any  rights  involved, 
it  may,  on  summary  application  by 
motion,  grant  relief  to  a  party,  as 
against  an  attorney,  for  an  unauthor- 
ized appearance,  by  compelling  the  at- 
torney to  pay  a  judgment  recovered 
against  the  party  on  such  unauthor- 
ized appearance.  Post  v.  Charles- 
worth,  66  Hun  (N.  Y.)  256. 

1.  American  Ins.  Co.  v,  Oakley,  9 
Paige  (N.  Y.)496. 

But  where  an  attorney  acts  without 
authority,  and  is  responsible,  the  court 
will  not  usually  interfere,  if  the  op- 
posite party  has  acquired  rights,  but 
will  leave  the  party  to  his  remedy 
against  him.  Armstrong  v.  Craig,  18 
Barb.  (N.  Y.)  387. 

2.  Vilas  V.  Plattsburgh,  etc.,  R. 
Co.,  123  N.  Y.  441;  Norlinger  v.  De 
Mier.  54  Hun  (N.  Y.)  276. 

"There  is  undoubtedly  a  logical 
difficulty  in  applying  a  different  rule, 
as  our  courts  do,  in  an  action  upon  a 
domestic  judgment,  where  the  only 
thing  giving  color  of  jurisdiction  over 
the  person  is  an  unauthorized  appear- 
ance by  an  attorney.  The  different 
rule  in  the  two  cases  has  been  sup- 
posed to  rest  on  the  unreasonableness 
of  compelling  a  party  against  whom 
judgment  has  been  rendered  in  an- 
other state,  on  an  unauthorized  ap- 
pearance by  an  attorney,  to  go  to  the 
foreign  jurisdiction  to  attack  it.  The 
same  reason,  in  justice,  would  seem 
to  apply  in  case  of  a  domestic  judg- 
ment against  a  nonresident  of  the 
state,  and,  besides,  it  may  be  said  that 
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in  order  to  protect  the  defendant,  in  case  he  swears  to  merits, 
will  let  him  in  to  defend,  allowing  the  judgment  to  stand  as 
security.* 

Authorities  Holding  tliat  a  Judgment  Besting  on  an  Unauthorized  Appearance 
is  a  Nullity. — The  clear  weight  of  authority,  and  tlie  true  rule  of 
law  on  principle,  is  that  a  domestic  judgment  rendered  against  a 
person  without  any  service  of  summons  upon  him  and  without 
any  appearance  by  him,  and  only  upon  an  appearance  made  by 
an  unauthorized  attorney,  which  appearance  has  never  been  rati- 
fied or  confirmed,  is  absolutely  void  as  to  the  person  for  whom  the 
appearance  was  made.* 


a  nonresident,  not  served  with  process 
and  for  whom  an  unauthorized  appear- 
ance had  been  entered  in  the  foreign 
jurisdiction,  would  be  much  less  likely 
to  become  apprised  of  the  pendency 
of  the  action  than  if  he  had  been  a 
resident."  Per  Andrews,  J.,  in  Vilas 
V.  Plattsburgh,  etc.,  R.  Co.,  123  N.  Y. 
456. 

1.  Blodget  V.  Conklin,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)  442.  See  Sterne 
V.  Bentley,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  331;  Grazebrook  v.  McCreedie,  9 
Wend.  (N.  Y.)  437;  Lahey  v.  Kingon, 
13  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
192. 

Attorney  Dead. — If  the  attorney  is 
dead,  and  his  estate  settled,  the  de- 
fendant should  be  let  in  to  defend. 
Herbert  v.  Lawrence,  21  Civ.  Pro. 
Rep.  (N.  Y.  C.  PI.)  336.  And  this 
though  the  attorney  before  his  death 
was  of  sufficient  pecuniary  ability  to 
respond  in  damages  at  the  time  judg- 
ment was  rendered.  Vilas  v.  Platts- 
burgh, etc.,  R.  Co.,  123  N.  Y.  441. 

2.  United  States. — Shelton  v.  Tiffin, 
6  How.  (U.  S.)  163. 

Kansas. — Newton  First  Nat.  Bank 
V.  Grimes  Dry  Goods  Co.,  45  Kan.  510; 
Reynolds  v.  Fleming,  30  Kan.  106. 

Illinois. — Anderson  v.  Hawhe,  115 
111.  33;  Bonnell  v.  Holt,  89  111.  71; 
Welch  V.  Sykes,  8  111.  197;  Thompson 
z>.  Emmert,  15  111.  415;  Lyon  v.  Boil- 
vin,  7  111.  629;  Leslie  v.  Fischer,  62 
111.  118;  Truett  V.  Wainright,  9  111. 
420. 

Ohio. — Abernathy  v.  Latimore,  19 
Ohio  286;  Critchfield  v.  Porter,  3 
Ohio  519. 

Iowa. — Harshey  v.  Blackmarr,  20 
Iowa  161;  Rice  v.  Griffith,  9  Iowa  539; 
Macombes  v.  Peck,  39  Iowa  351;  Balt- 
zell  V.  Nosier,  i  Iowa  58S;  Nevvcomb 
V.  Dewey,  27  Iowa  3S1;  Potter  v.  Par- 
sons,   14   Iowa   286;    Bryant   v.  Will- 


iams, 21  Iowa  329;  Bond  v.  Epley,  48 
Iowa  600;  Hefferman  v.  Burt,  7  Iowa 
321;  Russell  z'.  Pottawottamie  County, 
29  Iowa  256;  De  Louis  v.  Meek,  2 
Greene  (Iowa)  55;  Powell  v.  Spauld- 
ing,  3  Greene  (Iowa)  443. 

Louisiana. — Decuir  v.  Lejeune,  15 
La.  Ann.  569;  Legere  v.  Richard,  '10 
La.  Ann.  669;  Marvel  v.  Manouvrier, 
14  La.  Ann.  3;  Ridge  v.  Alter,  14  La. 
Ann.  880;  Walworth  v.  Henderson,  9 
La.  Ann.  339. 

Colorado. — Great  West  Min.  Co.  v. 
Woodmas,  12  Colo.  46. 

New  Jersey. — McKelwayz'.  Jones,  17 
N.  J.  L.  345;  Price  v.  Ward,  25  N.  J. 
L.  225. 

Massachusetts. — Watson  f.  New  Eng- 
land Bank,  4  Met.  (Mass.)  343;  Gleasqn 
V.  Dodd,  4  Met.  (Mass.)  333;  Hall  v. 
Williams,  6  Pick.  (Mass.)  232. 

Virginia. — Raub  v.  Otterback  (Va. , 
1893),  16  S.  E.  Rep.  933. 

Pennsylvania.  —  Bryn  Mawr  Nat. 
Bank  v.  James,  152  Pa.  St.  364. 

District  of  Columbia.  —  Woods  v. 
Dickinson,  7  Mackey  (D.  C.)  301. 

Maine. — McNamara  v.  Carr,  84  Me. 
299. 

Texas. — Dodge  v.  Phelan,  2  Tex. 
Civ.  App.  441;  Chapman  v.  Austin, 
44  Tex.  133;  Foote  v.  Sewall  (Tex., 
1891),  17  S.  W.  Rep.  373. 

Dakota. — Williams  v.  Neth  (Dakota, 
1886),  31  N.  W.  Rep.  630. 

California. — Garrison  v.  McGowan, 
48  Cal.  592;  Merced  County  i*.  Hicks, 
67  Cal.  108. 

Kentucky. — Christy  v.  Garrity  (Ky., 
1893),  22  S.  W.  Rep.  158. 

Nebraska. — Kepleyw.  Irwin,  14  Neb. 
300;  Kirschbaum  v.  Scott,  35  Neb. 
199. 

Indiana. — Sherrard  v.  Nevins,  2  Ind. 
241. 

North  Carolina. — Koonce  v.  Butler, 
84  N.  Car.  222. 
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Judgment  Void  as  to  Innocent  Purchasers. — And   not   only  is    the 

donaestic  judgment,  rendered  upon  an  unauthorized  appearance 
without  service  of  process,  void  as  between  the  parties,  but  it  is 
also  void  as  to  innocent  purchasers  under  such  judgment;  no 
party  can  acquire  any  rights  under  such  a  judgment.* 

Leaton,    71 


Missouri.  —  Napton    v. 
Mo.  358. 

English.  —  Bayley  v.  Buckland,  i 
Exch.  i;  Robson  v.  Eaton,  i  T.  R.  62; 
Hubbari  v.  Phillips,    13  M.  &  W.  702. 

See  Burton  v.  Sherman,  20  N.  Y. 
Wkly.  Dig.  419;  Sheriff  v.  Smith,  47 
How.  Pr.  (N.  Y.  Supreme  Ct.)  470; 
Campbell  v.  Bristol,  19  Wend.  (N.  Y.) 
loi. 

The  principal  case  supporting  the 
text,  and  the  one  which  in  effect  over- 
turns the  early  English  rule  and 
Denton  v.  Noyes,  6  Johns.  (N.  Y.)296, 
is  Shelton  v.  Tiffin,  6  How.  (U.  S.) 
163,  decided  in  1848.  The  facts  in  the 
case  were  quite  numerous,  but  on  the 
point  of  an  unauthorized  appearance 
were  as  follows:  Two  citizens  of  Vir- 
ginia, Moseby  and  Bouldin,  sued,  in 
the  U.  S.  Circuit  Court  for  Louisiana, 
John  M.  Perry,  a  citizen  of  Louisiana, 
who  was  served,  and  also  Lilburn  P, 
Perry,  his  son,  a  citizen  of  Missouri, 
who  was  not  served.  One  Crawford,  a 
regularly  admitted  attorney  of  the 
court,  filed  an  answer  for  both  Perrys, 
but  was  not  authorized  to  do  so  by  L. 
P.  Perry.  His  filing  an  answer  for 
Lilburn  was  by  mere  inadvertence,  not 
through  intentional  fraud.  The  plain- 
tiffs in  that  action,  Moseby  and  Boul- 
din, were  innocent  of  any  fraud  or 
collusion,  and  on  a  regular  trial  ob- 
tained judgment  for  $7560,  on  which 
execution  issued  and  certain  property 
of  Lilburn  P.  Perry  was  seized  and 
sold  to  one  Anderson.  The  court  held 
that  the  judgment  was  a  nullity  as  to 
Lilburn  P.  Perry,  and  did  not  au- 
thorize the  seizure  and  sale  of  his 
property. 

English  Bale. — And  in  England,  in 
the  Court  of  Exchequer,  the  rule  as 
laid  down  in  Salkeld,  to  the  effect  that 
a  party  must  hold  the  attorney  re- 
sponsible for  an  unauthorized  appear- 
ance, has,  upon  great  consideration, 
been  criticised  and  partially,  at  least, 
overturned.  See  Bayley  z/.  Buckland, 
I  Exch.  I  (1847),  where  Rolfe,  B.,  al- 
luding to  I  Salkeld,  88,  says:  "The 
nonresponsibility  or  suspiciousness, 
of  the  attorney  is  but  a  vague  sort  of 
criterion  of  safety  to  the  defendant, 
and  by  the  hypothesis  the  defendant 


is  wholly  without  blame,  and  may, 
notwithstanding,  be  ruined.  It  is  true 
that  the  plaintiff  is  equally  blameless, 
but  then  the  plaintiff,  if  the  judgment 
be  set  aside,  has  his  remedy  against  the 
defendant  as  before,  and  suffers  only 
the  delay  and  the  possible  loss  of  cost." 
And  the  court,  where  the  appearance 
for  the  defendant  is  unauthorized, 
proceed  to  make  a  distinction  between 
cases  where  process  has  been  served 
and  cases  where  it  has  not.  If,  says 
the  court,  the  process  is  served,  the 
plaintiff  innocent  of  any  fraud  or  col- 
lusion, and  the  attorney  is  responsible, 
the  party  for  whom  the  attorney  ap- 
peared is  confined  to  his  remedy 
against  him.  [This  would  overturn 
Denton  v.  Noyes,  6  Johns.  (N.  Y.)296, 
as  in  that  case  no  process  was  served.] 
The  reason  given  is  that  here  the 
plaintiff  is  without  blame,  and  the  de- 
fendant is  guilty  of  negligence  in  not 
appearing,  and  making  defense  by  his 
own  attorney,  if  he  has  any  defense 
on  the  merits.  But,  on  the  other  hand, 
"  if  the  plaintiff,  without  serving  the 
defendant,  accept  the  appearance  of 
an  unauthorized  attorney  for  the  de- 
fendant, he  is  not  wholly  free  from 
the  imputation  of  negligence;  the  law 
requires  him  to  give  notice  to  the  de- 
fendant by  serving  the  writ,  and  he 
has  not  done  so.  The  defendant  there 
is  wholly  free  from  blame,  and  the 
plaintiff  not;  so  we  must  set  aside  the 
judgment." 

This  case,  Bayley  v.  Buckland.  i 
Exch.  I,  was  very  carefully  considered, 
and  the  prior  cases  called  to  the  at- 
tention of  the  court.  If  any  part  of 
the  early  rule,  as  laid  down  in 
Salkeld,  shall  stand,  it  should  only  do 
so  with  the  above  modification.  See 
also  Doe  v.  Eyton,  3  B.  &  Ad.  785; 
Hubbart  v.  Phillips,  13  M.  &  W.  702; 
Williams  v.  Smith,  i  Dowl.  Pr.  Cas. 
632;  Murdy  v.  Newman,  i  Exch.  402; 
Odell  V.  Odell,  i  Irish  Exch.  81; 
Morgan  v.  Thorn,  7  M.  &  W.  400; 
Hambidge  v.  De  La  Crouee,  3  M.  G. 
&  S.  742  [follotos  I  Salk.  88,  but  en- 
grafts another  exception];  Stanhope  v. 
Firmin,  3  Bing.  N.  Cas.  303,  32  E.  C. 
L.  128. 

1.  Shelton  v.  Tiffin,  6  How.  (U.  S.) 
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Attorney  Exceeding  Authority. — The  doctrine  that  a  domestic  judcr- 
ment  is  void  when  the  appearance  is  unauthorized,  and  there  has 
been  no  service  of  process,  does  not  obtain  in  cases  where  an 
attorney  regularly  employed  has  exceeded  "Wxs  authority.* 

Where  Process  is  Served. — Likewise  where  process  is  served  on  the 
defendant  the  judgment  is  not  void.  In  such  a  case,  if  there  is 
no -appearance,  the  plaintifT  would  be  entitled  to  a  default  and 
decree  or  judgment  against  defendant,  and  his  position  should 
not  be  held  worse  by  an  appearance  with  which  he  had  no  con- 
nection.* 

And  a  Party  may  Estop  Himself  from  alleging  an  unauthorized  ap- 
pearance by  an  attorney  by  a  ratification.^ 


163;  Harshey  v.  Blackmarr,  20  Iowa 
182. 

"  It  is  our  opinion  that  if  the  facts 
stated  in  the  petition  [i.e.,  that  the 
appearance  was  unauthorized  and  no 
process  was  served]  and  above  as- 
sumed are  true,  the  decree  as  to  the 
plaintiff  was  a  nullity,  and  could  not 
be  the  basis  of  any  valid  sale.  We  see 
no  escape  from  the  conclusion  that  it 
is  good  or  bad — binds  him  or  does 
not  bind  him;  there  is  no  halfway 
house."  Per  Dillon,  J.,  in  Harshey  v. 
Blackmarr,  20  Iowa  182. 

Civil  Law. — Likewise  by  the  civil 
law  the  judgment  would  be  void  as  to 
all  persons.  Code  VII,  Lib.  LX,  LXI, 
S.  P.;  Dr.  Linde's  Lehrbuch  of  Ger- 
man Civil  Proceedings;  Code  de  Proce. 
Civ.  titi-e  XVIII,  as  to  France;  Pothier 
Cour.  de  Maud.  §  130.  And  see  Civil 
Law  Authorities  cited  by  Van  Ness, 
J.,  in  Denton  v.  Noyes,  6  Johns.  (N. 
Y.)  314;  Ridge  v.  Alter,  14  La.  Ann. 
880. 

Sanctity  of  Records.  —  But  in  hold- 
ing that  a  judgment  is  void  when 
founded  on  an  unauthorized  appear- 
ance, and  that  innocent  third  parties 
can  acquire  no  rights  thereunder,  the 
consideration  should  not  be  over- 
looked that  the  records  of  a  court 
should  have  a  large  degree  of  sanctity 
attached  to  them.  Parties  who  have 
been  negligent  should  not,  especially 
if  intervening  rights  have  grown  up, 
be  permitted  to  impeach  them  by  ex- 
traneous evidence.  And  in  all  cases 
the  right  should  be  clear,  the  injury 
palpable,  and  the  evidence  convincing. 
The  reason  for  this  is  manifest  in  the 
consideration  that  after  the  lapse  of 
time  it  is  very  easy  for  a  party  to  say, 
and  under  the  law  swear,  that  an  at- 
torney who  is  perhaps  dead  had  no 
authority  to  represent  him,  and  cor- 


responding difficulty  for  the  other 
party  to  show  the  contrary.  Harshey 
V.  Blackmarr,  20  Iowa  185.  See,  as  to 
recitals,  the  well-reasoned  judgmentof 
Marcey,  J.,  in  Starbuck  v.  Murray,  5 
Wend.  (N.  Y.)  14S;  also  see  Dozier  v. 
Richardson,  25  Ga.  90;  Kimball  v. 
Merrick,  20  Ark.  12;  Hess  v.  Cole, 
23  N.  J.  L.  116;  Shelton  v.  Tiffin,  6 
How.  (U.  S.)  163;  Watson  v.  New 
England  Bank,  4  Met.  (Mass.)  343; 
Gleason  v.  Dodd,  4  Met.  (Mass.)  333. 
Contra. — When  innocent  third  par- 
ties have  obtained  rights  under  the 
judgment,  the  party  is  confined  to  his 
remedy  against  the  attorney.  Wiley 
V.  Pratt,  23  Ind.  629.  And  see  Ken- 
yon  V.  Shreck,  52  111.  382,  holding  that 
the  court  should  look  with  great  dis- 
favor on  any  application  to  vacate  a 
judgment  on  the  ground  of  an  unau- 
thorized appearance,  whenever  inno- 
cent third  parties  have  acquired  rights 
under  the  judgment  or  decree. 

1.  Harshey  v.  Blackmarr,  20  Iowa 
1S7;  Hendrickson  v.  Hendrickson,  15 
N.  J.  L.  102. 

2.  Fitzgerald  v.  Fernandez,  71  Cal. 
505;  Woodward  v.  Willard,  33  Iowa 
542  [the  case  of  a  foreign  judgment]; 
Governor  v.  Lassiter,  83  N.  Car.  43; 
Bayley  v,  Buckland,  i  Exch.  i.  The 
two  latter  cases  placed  the  reason 
on  the  ground  that  it  is  the  duty  of  a 
person  served  to  get  an  attorney. 

3.  Payment  of  Attorney. — An  unau- 
thorized appearance  by  an  attorney  in 
a  case  where  there  has  been  no  per- 
sonal service  on  the  defendant  may  be 
so  ratified  by  payment  to  the  attorney 
of  compensation  for  his  services  as  to 
confirm  the  jurisdiction  and  validate 
the  judgment.  Ryan  v.  Doyle,  31 
Iowa  53. 

Taking  Appeal.  —  If  a  party  has 
availed  himself  of  the  advantages  of 
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How  to  Eaise  the  Question  of  Nullity.— Those  authorities  which  hold 
that  a  domestic  judgment,  founded  on  an  unauthorized  appear- 
ance, is  a  nuUity  are  not  agreed  on  the  method  of  raising  the 
question.  In  order  to  enable  a  party  who  has  been  represented 
by  an  unauthorized  attorney  to  be  relieved,  he  must  negative  the 
presumption  of  authority  in  the  attorney;  and  this  he  cannot 
ordinarily  do  by  an  appeal  or  writ  of  error.*  He  must  apply  for 
relief  either  by  motion  or  by  bill  in  equity;  he  cannot  attack  the 
judgment  collaterally  and  defensively.* 


an  appeal  entered  by  his  unauthorized 
attorney,  he  is  estopped  from  denying 
his  authority.  Strout  v.  Durham,  23 
Me.  483. 

1.  Harshey  v.  Blackmarr,  20  Iowa 
172. 

Questions  for  Trial  Court. — Questions 
as  to  the  authority  of  an  attorney  to 
appear  for  a  party  to  an  action  must 
be  determined  upon  the  evidence,  and 
are  peculiarly  within  the  province  of 
the  trial  court.  Krause  v.  Hampton, 
II  Iowa  457.  See  Vicksburg  Bank  v. 
McDowell  (La.,  1894),  15  So.  Rep.  21. 

The  question  of  the  authority  of  an 
attorney  to  appear  may  be  submitted 
to  the  trial  jury  specially.  Vorce  v. 
Page,  28  Neb.  294. 

Proceeding  for  Keview.  —  A  proceed- 
ing for  review  is  not  the  proper  rem- 
edy. Floyd  County  Agricultural,  etc., 
Assoc.  V.  Tompkins,  23  Ind.  348; 
Bush  V.  Bush,  46  Ind.  83.  See  also 
Eldridge  v.  Folwell,  3  Blackf.  (Ind.) 
207;  Lane  v.  Fox,  8  Blackf.  (Ind.)  58; 
Pierson  v.  Holman,  5  Blackf.  (Ind.) 
482;  Collins  7/.  Rose,  59  Ind.  33. 

Massachusetts. — In  the  case  of  a  do- 
mestic judgment,  the  defendant,  when 
sued  thereon,  is  put  to  his  writ  of  er- 
ror if  he  wants  to  raise  the  question 
of  an  unauthorized  appearance.  Gil- 
man  V.  Gilman,  126  Mass.  27;  Bo- 
durtha  v.  Goodrich,  3  Gray  (Mass.) 
508;  Finneran  v.  Leonard,  7  Allen 
(Mass.)  54;  Hendrick  v.  Whittemore, 
105  Mass.  23;  Brainard  v.  Fowler,  119 
Mass.  262. 

2.  Harshey  v.  Blackmarr,  20  Iowa 
172;  Stevenson  v.  Polk.  71  Iowa 
279;  New  York  v.  Smith  (Super. 
Ct.),  48  N.  Y.  St.  Rep.  586;  Press- 
ley  V.  Lamb,  105  Ind.  171;  Pillsbury 
V.  Dugan,  9  Ohio  iiS;  Doyle  v.  Brown. 
72  N.  Car.  393;  Wolfe  v.  Davis,  74  N. 
Car.  597;  Shelton  v.  Tiffin,  6  How. 
(U.  S.)  163;  Letney  v.  Marshall,  79 
Tex.  515;  Murchison  v.  White,  54 
Tex.  82;  Fitch  v.   Boyer.  51  Tex.  344: 


Lawler  v.  White,  27  Tex.  250;  Wil- 
kerson  v.  Schoonmaker,  77  Tex.  617. 

Relief  in  Equity.  —  Where  an  attor- 
ney fraudulently  or  without  authority 
assumes  to  represent  a  party  and  con- 
nives at  his  defeat,  a  new  suit  may  be 
sustained  to  set  aside  and  annul  the 
former  judgment  or  decree,  and  open 
the  case  for  a  new  and  a  fair  hearing. 
Miller,  J.,  in  U.  S.  v.  Throckmorton, 
98  U.  S.  66,  citing  Pearce  v.  Olney,  20 
Conn.  544;  Wierich  v.  De  Zoya,  7  111. 
385;  Kent  V.  Ricards,  3  Md.  Ch.  392; 
Smith  V.  Lowry,  i  Johns.  Ch.  (N.  Y.) 
320;  De  Louis  v.  Meek,  2  Greene 
(Iowa)  55.  And  that  a  party  may 
have  relief  in  equity  by  means  of 
a  bill,  see  Shelton  v.  Tiffin,  6  How. 
(U.  S.)  163;  Mills  V.  Scott,  43  Fed. 
Rep.  452;  Gilman  v.  Prentice,  11 
Civ.  Pro.  Rep.  (N.  Y.  Super.  Ct.) 
311;  Powell  V.  Spaulding,  3  Greene 
(Iowa)  443;  Handley  v.  Statelor, 
Litt.  Sel.  Cas.  (Ky.)  186.  Compare 
Critchfield  v.  Porter,  3  Ohio  518;  Al- 
len V.  Stone,  ID  Barb.  (N.  Y.)  547; 
Jones  f.  Williamson,  5  Coldw.  (Tenn.) 
371;  Marvel  v.  Manourvier,  14  La. 
Ann.  3;  Gifford  v.  Thorn,  9  N.  J.  Eq. 
702. 

Motion. — Relief  may  be  obtained  by 
a  motion  to  set  aside  or  vacate  the 
judgment.  Bradley  v.  Welch,  100 
Mo.  258;  McKelway  v.  Jones,  17  N. 
J.  L.  345;  Lyon  v.  Boilvin,  7  111.  629. 

In  New  York  a  motion  is  the  exclu- 
sive remedy,  in  the  absence  of  special 
circumstances,  necessitating  a  resort 
to  a  court  of  equity.  Vilas  v.  Platts- 
burgh,  etc.,  R.  Co.,  123  N.  Y.  440. 
See  Campbell  v.  Bristol,  19  Wend.  (N. 
Y.)  loi;  Ray  v.  Rowley,  4  Thomp.  & 
C.  (N.  Y.)  43;  New  York  v.  Smith 
(Super.  Ct.),  20  N.  Y.  Supp.  666;  Post 
V.  Charlesworth  (Supreme  Ct.),  21  N. 
Y.  Supp.  168,  where  the  judgment  was 
set  aside  and  an  order  made  direct- 
ing the  attorney  to  pay  it. 

Collateral  Attack. — Some  cases  make 
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Laches. — And  although  a  party  may  have  a  right  to  raise  the 
question  of  the  nulhty  of  a  judgment  or  decree  because  of  an 
unauthorized  appearance  by  an  attorney,  this  does  not  excuse,  but, 
in  view  of  pubhc  pohcy,  requires  him  who  has  been  represented 
by  an  unauthorized  attorney  to  disavow  and  disaffirm  his  action 
promptly  upon  receiving  knowledge  thereof.  If  he  does  not 
thus  speak  when  he  ought  to,  the  court  will  not  hear  him  when 
he  wants  to,  especially  if  his  delay  has  been  prejudicial  to  the 
rights  of  third  parties.* 

Party  Alone  can  Raise  the  Question. — The  right  of  an  attorney  to  enter 
an  appearance  for  a  party  in  an  action  can  be  called  in  question 
only  by  the  party  himself.* 


no  distinction  between  a  foreign  and 
a  domestic  judgment,  and  allow  a  do- 
mestic judgment  to  be  attacked  collat- 
erally and  defensively,  like  a  foreign 
one,  when  there  has  been  no  service 
of  process  and  an  unauthorized  attor- 
ney has  made  an  appearance.  Cox  v. 
Hill,  3  Ohio  412;  Price  v.  Ward,  25 
N.  J.  L.  225;  Hess  V.  Cole,  23  N.  J.  L. 
116.  Compare  Osborn  v.  U.  S.  Bank, 
9  Wheat.  (U.  S.)  829;  Shelton  z/.  Tiffin, 
6  How.  (U.  S.)  1S6;  Compher  v.  Ana- 
wait,  2  Watts  (Pa.)  490;  Campbell  v. 
Kent,  3  P.  &  W.  (Pa.)  75;  Miller  v. 
Gaskins,  3  Rob.  (La.)  94;  Sherrard  v. 
Nevius,  2  Ind.  241. 

It  may  be  doubted  whether  the  dis- 
tinction between  foreign  and  domestic 
judgments,  with  reference  to  a  collat- 
eral attack,  is  fully  settled;  and  if  so, 
whether  it  rests  on  sound  principles. 
If  there  is  a  reason  for  the  distinction, 
it  must  be  that,  in  the  case  of  a  for- 
eign judgment,  it  is  impossible,  or  at 
least  unreasonable,  to  require  the  de- 
fendant to  go  to  the  courts  of  the 
state  which  rendered  it,  and  attack  it 
directly  by  a  bill  or  motion;  hence  he 
is  permitted  to  plead  the  want  of  au- 
thority in  the  attorney,  defensively 
and  collaterally.  Whereas,  in  the 
case  of  a  domestic  judgment,  it  may 
be  deemed  better  to  force  the  party  to 
assail  it  directly  (thus  giving  the  court 
an  equitable  control  over  the  proceed- 
ings), by  prohibiting  him  from  resort- 
ing to  the  plea  of  a  want  of  authority 
in  the  attorney,  collaterally,  as  a  de- 
fense to  a  scire  facias,  or  direct  action 
on  the  judgment.  See  remarks  of 
Dillon,  J.,  in  Harshey  v.  Blackmarr, 
20  Iowa  173.  Compare  Cohn  v.  Kem- 
ber,  47  Cal.  144;  Dillon  v.  Rand,  15 
Colo.  372. 

Indiana.  —  Where   a   judgment    has 


been  rendered  against  a  defendant 
who  has  not  been  within  the  jurisdic- 
tion of  the  court  during  the  pendency 
of  the  action,  nor  had  notice  thereof, 
upon  an  appearance  by  an  attorney 
without  authority,  he  will,  upon  es- 
tablishing the  fact  that  the  appearance 
was  unauthorized,  be  relieved  from 
the  judgment.  Wiley  v.  Pratt,  23 
Ind.  628. 

Where  a  party  was  within  the  proc- 
ess of  the  court,  although  not  served 
with  notice,  the  court  will  require  him 
to  aver,  in  his  proceedings  to  obtain 
relief,  that  he  has  a  defense  to  the  ac- 
tion; and  the  court  will  stay  proceed- 
ings under  the  judgment  while  it  pre- 
serves its  lien,  and  permit  the  party  to 
make  his  defense  to  the  original  ac- 
tion, and,  to  the  extent  that  he  may 
succeed  in  that  defense,  relieve  him 
from  the  effect  of  the  judgment.  Wi- 
ley V.  Pratt,  23  Ind.  629.  See  Floyd 
County  Agricultural,  etc.,  Assoc,  v. 
Tompkins,  23  Ind.  348;  Hall  v.  Palmer, 
18  Ind.  5;  State  v.  Holmes,  69  Ind. 
588. 

1.  Harshey  v.  Blackmarr,  20  Iowa 
186;  Depew  V.  Dewey,  46  How.  Pr.  (N. 
Y.  Supreme  Ct.)  441;  Weaver  t*.  Jones, 
82  N.  Car.  440;  Doyle  v.  Brown,  72  N. 
Car.  393;  Pender  v.  Griffin,  72  N.  Car. 
270. 

2.  Baldwin      v.      Foss,      14      Neb. 

455- 

A  stranger  to  a  domestic  judgment 
cannot  raise  the  question  of  an  un- 
authorized appearance.  Thus  a  party 
proceeded  against  by  a  creditor's  bill 
as  a  debtor  of  the  judgment  debtor 
cannot  urge  in  defense  that  the  judg- 
ment is  void  because  the  defendant 
did  not  authorize  the  attorney  to  enter 
his  appearance.  Bryans  v.  Taylor, 
Wright  (Ohio)  246. 
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XXIV.  Withdrawal  of  Appearance— 1.  Must  Have  Leave  of 
Court. — A  defendant  cannot  withdraw  his  appearance  without 
leave  of  the  court.* 

2.  When  Leave  Granted. — There  may  be  circumstances  connected 
with  tlie  entry  of  an  appearance  which  will  justify  the  court  in 
allowing  the  appearance  to  be  withdrawn  ;  *  but  the  most  usual 
circumstances  which  give  rise  to  the  exercise  of  the  court's  dis- 
cretion in  allowing  an  appearance  to  be  withdrawn  are  where 
the  appearance  has  been  entered  through  fraud  or  mistake ;  the 
courts  readily  grant  leave  to  withdraw  an  unauthorized  appear- 
ance.* 


1.  Dana  v.  Adams,  13  111.  691;  New 
Albany,  etc.,  R.  Co.  v.  Combs,  13  Ind. 
490;  Young  V.  Dickey,  63  Ind.  31;  Mc- 
Arthur  v.  Leffler,  no  Ind.  526. 

After  a  defendant,  by  counsel,  has 
appeared  to  an  action,  without  process 
and  service,  filed  a  demurrer  to  the 
complaint,  and  applied  for  a  change  of 
venue,  the  court,  except  for  good 
cause  shown,  should  refuse  to  allow  a 
withdrawal  of  the  appearance.  Mc- 
Arthur  v.  Leffler.  no  Ind.  526. 

Notice  of  Appearance. — A  notice  of 
appearance  once  served  cannot  be 
withdrawn  without  leave  of  court  first 
obtained;  and  a  notice  withdrawing  a 
prior  general  appearance,  and  service 
of  a  qualified  appearance  for  the  pur- 
pose of  objecting  to  the  jurisdiction 
of  the  court,  is  ineffectual.  Gait  v. 
Provident  Sav.  Bank,  18  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  431. 

The  Record. — Where  the  record  is 
silent  as  to  the  application  and  leave, 
but  merely  shows  the  withdrawal, 
there  is  no  presumption  that  they 
were  made  and  obtained.  Dana  v. 
Adams,  13  111.  691.  But  if  the  record 
on  appeal  is  silent  as  to  the  ground  of 
withdrawal,  the  appellate  court  will 
presume  it  was  done  upon  satisfactory 
evidence  presented  to  the  trial  court. 
Symmes  v.  Major,  21  Ind.  443. 

Contra. — The  case  of  Lodge  v.  State 
Bank,  6  Blackf.  (Ind.)  557,  seems  to 
proceed  on  the  ground  that  a  de- 
fendant has  a  right,  as  a  matter  of 
course,  to  withdraw  a  voluntary  ap- 
pearance,— "  a  principle  that  we  can- 
not for  a  moment  sanction."  Treat, 
C.J.,  in  Dana  v.  Adams,  13  111.  693. 

2.  Camps  v.  Marshall,  L.  R.  8  Ch. 
462,  where  the  appearance  and  the  ap- 
pointment of  a  guardian  ad  litem  were 
discharged;  Indigo  Co. f.Ogilvy(i89i), 
2  Ch.  31,  where  the  defendants  were  al- 
lowed to  set  aside   their  appearances. 


without  prejudice  to  an  application  by 
the  plaintiffs  to  add  such  parties  to, 
and  to  serve  them  with,  an  amended 
v/rit;  Massachusetts  v.  Rhode  Island, 
12  Pet.  (U.  S.)  755,  where  a  state  was 
allowed  to  withdraw  her  appearance; 
U.  S.  V.  Yates,  6  How.  (U.  S.)  605, 
where,  under  the  peculiar  circum- 
stances of  the  case,  the  appellees  were 
allowed  to  strike  out  their  appear- 
ance. See  Arrington  v.  Arrington, 
102  N.  Car.  491,  where  leave  was  re- 
fused. 

Waiver  of  Objection. — By  failing  to 
object  at  the  time  leave  to  withdraw  is 
asked,  the  plaintiff  waives  his  right  to 
afterwards  complain;  when  the  plain- 
tiff objects  at  the  time,  and  the  court 
errs  in  permitting  the  defendant  to 
withdraw,  the  plaintiff's  remedy  is  by 
appeal  from  the  judgment  rendered  in 
the  case.  Cunningham  v.  Spillman, 
72  Ind.  62. 

English  Practice. — A  judge's  order  to 
set  aside  an  appearance  is  of  no  avail 
until  served  on  the  opposite  party,  al- 
though the  clerk  of  appearances  has 
struck  out  the  appearance  in  pursu- 
ance of  the  order.  Belcher  v.  Good- 
ered,  4  C.  B.  472. 

3.  Simmons  v.  Jacobs,  52  Me.  147; 
Bell  V.  Ursury,  4  Litt.  (Ky.)334;  Holy- 
Trinity  Church  V.  St.  Stephen's 
Church  (Supreme  Ct.),  38  N.  Y.  St. 
Rep.  120.  See  Foreman  v.  Lay,  6  Ala. 
7S4;  Tilden  v.  Johnson,  6  Cush.  (Mass.) 

354- 

In  the  case  of  Woods  v.  Dickinson, 
7  Mackey  (D.  C.)  301,  where  a  solic- 
itor had  entered  an  unauthorized  gen- 
eral appearance  for  the  defendant  and 
afterwards  a  decree  pro  confesso  was 
taken,  the  general  appearance  was 
stricken  out  and  the  decree /r<7<-<7M/Vjjtf 
vacated. 

A  firm  of  attorneys  being  authorized 
to  appear  for  a  sheriff    in  all  actions 
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3.  Effect  of  a  Withdrawal. — The  withdrawal  of  appearance  leaves 
the  case  as  it  was  before  the  appearance  was  entered.* 

Plaintiff  Must  Commence  De  Novo. — The  consequence  of  this  doctrine 
may  be  far-reaching.  Where  jurisdiction  has  not  been  obtained 
by  the  service  of  process,  but  only  by  a  general  appearance,  the 
withdrawal  of  the  appearance  takes  away  the  personal  jurisdiction 
of  the  court.  It  is  error  to  render  a  judgment  against  the  defend- 
ant, after  such  withdrawal,  without  first  obtaining  service  of 
process.* 

regularly  commenced  against  him  in 


his  official  capacity,  appeared  for  him 
in  a  case,  believing  that  the  summons 
had  been  served,  which  was  not  so. 
It  was  held  that  the  notice  of  appear- 
ance might  be  withdrawn  by  order  of 
the  court.  See  Becks  v.  Lamont,  13 
How.  Pr.  (N.  Y.  Supreme  Ct.)  23; 
Hunt  V.  Brennan,  i  Hun  (N.  Y.) 
213. 

Where  an  attorney,  through  mistake 
and  without  authority  from  a  defend- 
ant in  an  action,  who  is  not  a  resident 
of  the  state,  appeared  for  him  therein, 
the  notice  of  appearance  should  be  set 
aside  unconditionally.  Nordlinger  v. 
De  Mier,  18  Civ.  Pro.  Rep.  (N.  Y.  Su- 
preme Ct.)  47;  Dillingham  v.  Barron, 
6  Misc.  Rep.  (N.  Y.  Super.  Ct.)6oo,  26 
N.  Y.  Supp.  1109. 

Practice. — When  a  special  appear- 
ance is  entered  for  the  purpose  of 
having  an  unauthorized  general  ap- 
pearance stricken  out  on  motion,  the 
court  cannot  order  a  commission  to 
issue  to  take  testimony  for  the  pur- 
pose of  ascertaining  whether  the  gen- 
eral appearance  was  authorized;  such 
an  order  presupposes  the  entry  of  a 
general  appearance,  and  assumes  the 
very  point  in  issue.  Woods  v.  Dick- 
inson, 7  Mackey  (D.  C.)  301. 

Laches. — An  unauthorized  appear- 
ance will  not  be  set  aside  where  there 
is  laches  and  the  attorney  has  died. 
Vilas  V.  Butler  (Supreme  Ct.),  29  N. 
Y.  St.  Rep.  664. 

Garnishee. — Where  an  attorney  ap- 
peared for  garnishees,  the  court  would 
not  strike  out  the  appearance  of  such 
attorney.  Harding  v.  Hull,  5  Har.  & 
J.  (Md.)  478. 

Prejudicing  Plaintiff. — An  appearance 
irregularly  entered  by  defendant's  at- 
torney will  not  be  allowed  to  be  with- 
drawn when  the  cause  is  called  for 
trial  if  objected  to,  if  such  withdrawal 
will  have  the  effect  to  prejudice  the 
plaintiff.  Talladega  Ins.  Co.  v.  Lan- 
ders, 43  Ala.  115. 


Attorney  in  Fault. — A  solicitor  who 
has  volunteered  an  appearance  can- 
not withdraw  it  merely  because  he 
said  he  has  no  authority,  the  defend- 
ant himself  not  disavowing  the  right 
to  appear.  Mallet  v.  Girard,  3  Edw. 
Ch.  (N.  Y.)  372. 

1.  Graham  v.  Spencer,  14  Fed.  Rep. 
607;  Lodge  V.  State  Bank,  6  Blackf. 
(Ind.)  557;  Dubois  v.  Glaub,  52  Pa.  St. 
238;  Michew  v.  McCoy,  3  W.  &  S. 
(Pa.)  501. 

2.  McArthur  v.  Leffler,  no  Ind.  526; 
Young  V.  Dickey,  63  Ind.  31;  Forbes 
V.  Hyde,  31  Cal.  351;  Graham  v.  Spen- 
cer, 14  Fed.  Rep.  607;  Eldred  v.  Mich- 
igan Ins.  Bank,  17  Wall.  (U.  S.)  545 
[in  this  case  there  was  no  withdrawal 
of  the  appearance,  but  only  of  the 
plea;  but  the  opinion  of  Miller,  J.,  as- 
sumes throughout  that  if  the  appear- 
ance also  had  been  withdrawn,  the 
jurisdiction  must  have  followed  it]; 
Windsor  v.  McVeigh,  93  U.  S.  274 
[holding  that  the  legal  effect  of  strik- 
ing out  an  appearance  was  to  recall 
the  monition  and  notice].  See  U.  S. 
V.  Yates,  6  How.   (U.  S.)  605. 

In  Michew  f.  McCoy,  3  W.  &S.  (Pa.) 
501,  Gibson,  C.J.,  it  was  held  that  no 
judgment  could  be  entered  against  the 
defendant  after  the  withdrawal  of 
appearance,  though  there  had  been 
personal  service  upon  him.  It  was 
explained  in  a  later  case  that  this  de- 
cision depended  upon  the  particular 
statute  relating  to  ejectment,  and  that 
if  personal  service  has  been  made  in  a 
personal  action  the  defendant  may  be 
defaulted  when  his  attorney  with- 
draws. Dubois  V.  Glaub,  52  Pa.  St. 
233.  See  Lodge  v.  State  Bank,  6 
Blackf.  (Ind.)  557. 

Contra. — In  the  case  of  Creighton  v. 
Kerr,  20  Wall.  (U.  S.)8,  there  is  an  in- 
cidental remark  of  Hunt,  J.,  (page  13,) 
to  the  effect  that  the  withdrawal  of  an 
appearance  does  not  withdraw  the  ju- 
risdiction, although  there  has  been  no 
service  of  process. 
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If  Defendant  Served,  Judgment  by  Default — And  where  a  defendant  has 
been  served  with  process,  and  enters  a  general  appearance  and 
files  pleadings,  the  withdrawal  of  the  appearance  per  se  withdraws 
the  pleadings,  and  a  judgment  by  default  or  nil  dicit  may  be 
entered  against  him.* 

Special  Withdrawal. — It  is  competent  to  make  a  special  withdrawal 
of  appearance  without  prejudice  to  the  rights  of  the  plaintiff.* 

Attorney's  Appearance  Withdrawn. — And  an  appearance  of  the  defend- 
ant may  remain,  although  the  attorney  by  whom  it  was  entered 
has  withdrawn.  The  mere  withdrawal  of  an  attorney  from  the 
case  is  not  a  withdrawal  of  the  client's  appearance.' 

May  Reappear. — After  the  withdrawal  of  an  appearance  the  defend- 
ant  may,  under  certain  circumstances,  appear  again  in  the  case."^ 


1.  Gunel  V.  Cue,  72  Ind.  34;  Abdil 
V.  Abdil,  33  Ind.  463;  Sloan  v.  Witt- 
bank,  12  Ind.  444;  Coffin  v.  Evansville, 
etc.,  R.  Co.,  7  ind.  413;  Carver  v.  Will- 
iams, ID  Ind.  267;  Smith  v.  Foster,  59 
Ind.  595;  Young  v.  Dickey,  63  Ind.  31; 
Dunkle  v.  Elston,  71  Ind.  585;  Good 
V.  Martin,  i  Colo.  406;  Dana  v.  Adams, 
13  111.  691;  Heuck  V.  Todhunter,  7 
Har.  &  J.  (Md.)  276. 

He  is  not  entitled  to  notice  of  the 
application  for  judgment.  Davy  v, 
Mertlock,  87  Wis.  578. 

Contra. — Where  an  attorney,  after 
filing  a  plea  to  the  merits,  writhdraws 
his  appearance,  this  does  not  with- 
draw the  plea,  and  a  trial  must  be 
had.  Mason  v.  Abbott,  83  111.  445.  But 
this  ruling  was  probably  on  the  ground 
that  the  attorney  only  withdrew  his 
own,  not  his  client's,  appearance. 

Withdrawal  of  a  Pleading.  —  While 
the  withdrawal  of  an  appearance  will 
operate  to  withdraw  a  pleading,  the 
converse  is  not  true;  the  withdrawal 
of  a  pleading  does  not  withdraw  an 
appearance,  even  though  the  appear- 
ance itself  was  made  through  the  me- 
dium of  the  pleading,  without  process. 
Eldred  v.  Michigan  Ins.  Bank,  17 
Wall.  (U.  S.)  545;  Dana  v.  Adams  13 
111.  691;  Dart  V.  Hercules,  34  111.  395; 
Williams  v.  Huling,  43  Tex.  113.  See 
Kennedy  v.  Young,  25  Ala.  563. 

"It  is  said  that  the  withdrawal  of  the 
plea  of  Anson  Eldred  left  the  case  as  to 
him  as  though  he  had  never  filed  the 
plea,  and  that,  never  having  been 
served  with  process,  he  was  not  liable 
to  the  personal  judgment  of  the  court. 
We  do  not  agree  to  this  proposition. 
The  filing  of  the  plea  was  both  an  ap- 
pearance and  a  defense.  The  case 
stood  for  the  time  between  one  term 
and  another  with  an  appearance  and 


a  plea.  The  withdrawal  of  the  plea 
could  not  have  the  effect  of  withdraw- 
ing the  appearance  of  the  defendant, 
and  requiring  the  plaintiff  to  take 
steps  to  bring  that  defendant  again 
within  the  jurisdiction  of  the  court. 
Having  withdrawn  that  plea  he  was 
in  condition  to  demur,  to  move  to  dis- 
miss the  suit  if  any  reason  for  that 
could  be  found,  or  to  file  a  new  and 
different  plea,  if  he  chose,  either  with 
the  other  defendants  jointly  or  for 
himself.  He  was  not,  by  the  with- 
drawal of  the  plea,  out  of  court.  Such 
a  doctrine  would  be  very  mischievous 
in  cases  where,  as  it  is  very  often,  the 
first  and  only  evidence  of  the  appear- 
ance of  a  party  is  the  filing  of  his  plea, 
answer,  or  demurrer.  The  case  might 
rest  on  this  for  a  long  period  before 
it  was  ready  for  trial,  when,  if  the 
party  could  obtain  leave  of  the  court  to 
withdraw  his  plea  (a  leave  generally 
granted  without  objection)  he  could 
thereby  withdraw  his  appearance,  the 
plaintiff  is  left  to  begin  de  novo."  Per 
Miller,  J.  in  Eldred  v.  Michigan  Ins. 
Bank,  17  Wall.  (U.  S.)  545. 

2.  Creighton  v.  Kerr,  i  Colo.  509; 
20  Wall.  8.  In  such  a  case  the  plain- 
tiff is  in  the  same  position  as  if  such 
appearance  had  not  been  withdrawn 
or  in  any  manner  qualified.  Creighton 
V.  Kerr,  i  Colo.  509. 

Where  a  defendant  withdraws  after 
pleading  to  the  merits  and  agreeing  to 
a  judgment,  his  withdrawal  is  without 
effect,  and  merely  means  that  he  does 
not  wish  to  incur  more  costs.  Habich 
V.  Folger,  20  Wall,  (U.  S.)  i. 

3.  Creighton  v.  Kerr,  20  Wall.  8; 
Wilson  V.  Hilliard  (Pa.,  1886),  5  Atl. 
Rep.    258;   Mason    v.    Abbott,   83   111. 

445- 

4.  Terrell  v.  State,  66  Ind.  570, 
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4.  Invective  and  Abuse,  7^7. 
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XIV.    INTEKEUPTIONS,  750.  "  - 

1.  By  the  Court,  750. 

2.  By  Counsel,  751. 

XV.  New  Tkials  for  Abuses  of  Argument,  751. 

1.  By  the  Trial  Court,  751, 

2.  By  Appellate  Courts,  752. 

3.  Objections  for  Improper  Remarks,  753. 

4.  ExceptioJis  atid  Bills  of  Exceptions,  755. 

XVI.  Amicus  Curije,  759. 

As  to  Written  Arguments,  see  BRIEFS. 

As  to  Right  to  Open  and  Close,  see  OPEN  AND  CLOSE. 

I.  Right  to  be  Heard  by  Counsel.— In  all  criminal  cases  the 
defendant  has  an  absolute  right  to  be  heard  by  counsel  in  argu- 
ment to  the  jury;!    ^^^^  j^  ^^  ^.j^jj  ^^^^^  ^-^^  parties  have  the 


1.  Williams  v.  Com.,  82  Ky.  640; 
Sodousky  v.  McGhee,  4  J.  J.  Marsh. 
(Ky.)27i;  Stewart  z/.  Com.,  117  Pa.  St. 
378;  Cathcart  v.  Com.,  37  Pa.  St.  108; 
Ward  V.  Com.,  3  Leigh  (Va.)743;  Roe 
V.  State,  25  Tex.  App.  33;  Smith  v, 
Marx,  93  Ala.  311. 

Court-martial. — The  right  extends  to 
a  hearing  before  a  court-martial.  Peo- 
ple V.  Van  Allen,  55  N.  Y.  31. 

Appeals. — The  constitutional  right  to 
be  heard  in  person  is  confined  to  the 
trial  at  nisi  prius,  and  does  not  extend 
to  the  hearing  of  an  appeal  from  a 
verdict  and  judgment  of  conviction. 
Tooke  V.  State,  23  Tex.  App.  10. 

Waiver  of  Right  to  Argument. — In  a 
criminal  case,  after  the  evidence  had 
all  been  introduced,  a  request  was  com- 
municated to  the  counsel  for  the  state 
and  for  the  defendant  from  six  of  the 
jurors  that  the  case  be  submitted  to  the 
jury  without  argument  on  either  side, 
and  this  was  done.  It  was  held  that 
the  request  was  not  indicative  of  any 
settled  opinion  of  the  jurors,  and  that 
the  defendant's  election  not  to  address 
the  jury  was  a  voluntary  waiver. 
State  V.  Holden,  42  Minn.  255. 

Piatt  V.  Head,  35  Kan.  282,  is  an  in- 
stance of  an  express  waiver  in  a  civil 
case.  See  also  Gotten  v.  Rutledge,  33 
Ala.  115,  where  it  was  held  that,  when 
the  right  has  been  waived,  it  is  not  re- 
vived by  allowing  either  party  to  read 
to  the  jury  upon  their  return  into  court 
for  information  a  piece  of  evidence 
which  had  been  properly  read  to  them 
before  they  retired. 

If  the  court  inquires  of  counsel 
whether    he    desires    to    address  the 


jury,  and  the  latter  replies  that  he 
only  wishes  for  time  to  prepare  in- 
structions, which  is  granted,  and  the 
instructions  are  refused,  it  is  discre- 
tionary with  the  court  whether  the 
counsel  shall  or  shall  not  afterwards 
address  the  jury.  Herrington  z/.  Pou- 
ley,  26  111.  94. 

Legislative  Regulation.  —  Arkansas 
Const.,  art.  2,  §  10,  declares  that  in  all 
criminal  prosecutions  the  accused  shall 
enjoy  the  right  "  to  be  heard  by  himself 
and  his  counsel."  It  is  within  the 
legislative  power  to  regulate  this  right. 
Roberts  v.  State,  14  Ga.  18,  58  Am. 
Dec.  528.  And  the  effect  of  Mansf. 
Dig.  Ark.  g  2263,  allowing  to  the  at- 
torney for  the  state  the  concluding 
argument,  is  to  leave  it  to  the  discre- 
tion of  the  court  to  refuse  a  defendant's 
request  to  be  heard  in  person  after 
he  has  been  heard  by  counsel  and  the 
state's  attorney  has  concluded.  Will- 
iams V.  State  (Ark.,  1891),  16  S.  W. 
Rep.  816.  See  also  State  v.  Garig,  43 
La.  Ann.  365. 

Questions  of  Law  to  the  Court. — It  is 
not  reversible  error  for  the  court  to  de- 
cline to  hear  arguments  addressed  to 
himself  upon  questions  of  law.  Howel 
V.  Com.,  5  Gratt.  (Va.)  668;  Long  -o. 
State,  12  Ga.  331,  an  argument  of  a  mo- 
tion to  arrest  judgment  and  grant  a 
new  trial.  See  also  Miller  v.  State,  32 
Tex.  Crim.  App.  266;  Com.  v.  Porter, 
ID  Met.  (Mass.)  287. 

Statement  to  the  Court  Before  Sentence. 
— It  seems  to  have  been  conceded  in 
State  V.  Reininghaus,  43  Iowa  151, 
that  a  defendant  after  conviction  has 
the  right,  before  sentence,  to  be  heard 
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same  right  wherever  a  question  of  fact  is  submitted  to  the  jury  or 
the  evidence  is  conflicting.* 

either  by  himself  or  through  counsel 
in  the  way  of  presenting  to  the  court 
circumstances  in  mitigation. 

Excluding  the  Jury  During  Interlocu- 
tory Arguments. — It  is  within  the  discre- 
tion of  the  trial  court  to  exclude  the 
jury  during  the  argument  of  counsel 
upon  instructions  asked  as  to  the  law 
of  the  case,  and  the  question  is  not 
affected  by  a  constitutional  provision 
securing  to  the  accused  a  public  trial 
before  an  impartial  jury.  State  v. 
Coella,  3  Wash.  99. 

1.  Houck  z/.  Gue,  30  Neb.  113;  Smith 
V.  Marx,  93  Ala.  311. 

Not  a  Matter  of  Discretion. — In  Fa- 
reira  v.  Smith  (C.  PI.),  22  N.  Y.  Supp. 
939,  Judge  Pryor  said  :  "  Be  the  issue 
simple  or  complex,  counsel  have  a  le- 
gal right  to  be  heard  upon  it  before 
the  jury.  If  the  court  may  deny  the 
privilege  upon  the  assumption  that  the 
case  is  too  plain  for  argument,  then 
the  exercise  of  the  privilege  stands 
not  upon  the  legal  right  but  upon  the 
misconception  or  caprice  or  arbitrary 
volition  of  the  court.  To  this  propo- 
sition I  cannot  assent.  The  dictum  in 
its  support  (People  v.  Cook,  8  N.  Y. 
77,  59  Am.  Dec.  451)  is  of  no  author- 
ity, and  is  repugnant  alike  to  the 
rights  of  litigants  and  the  duty  of 
•counsel.  2  Rum.  Pr.  304;  Douglass  v. 
Hill,  29  Kan.  527,  per  Brewer,  J.;  Gar- 
rison V.  Wilcoxson,  11  Ga.  154." 

In  Douglass  v.  Hill,  29  Kan.  527,  an 
action  to  recover  the  value  of  a  stock 
of  goods,  tried  before  a  jury,  the  de- 
fendant claimed  the  right  to  argue  the 
questions  of  fact  to  the  jury,  but  the 
court  refused  to  permit  an  argument. 
"This  ruling,"  said  Brewer,  J.,  "is 
alleged  as  the  principal  ground  for 
reversal.  The  court,  in  its  instruc- 
tions, submitted  to  the  jury  a  ques- 
tion of  fact  in  these  words:  '  If  you 
find  from  the  evidence  that  at  the  time 
of  the  conversion  of  the  property  the 
plaintiff  was  the  owner  of  it,  it  will  be 
your  duty  to  find  a  verdict  in  her  favor 
for  the  value  of  the  property.'  Coun- 
sel insist  that  wherever  a  question  of 
fact  is  submitted  to  a  jury,  counsel 
have  a  right  to  be  heard  in  the  argu- 
ment thereon;  and  while  it  is  true 
that  the  court  has  a  discretion  in  re- 
stricting the  time  to  be  occupied  in 
such  argument,  they  claim  that  to  re- 
fuse any  argument  is  a  denial  of  an 


absolute  right,  and  manifest  error. 
As  a  general  proposition,  we  think 
this  is  unquestionably  true.  A  party 
to  a  lawsuit  has  a  right  to  be  heard 
not  merely  in  the  testimony  of  wit- 
nesses, but  also  in  the  argument  of  his 
counsel.  It  matters  not  how  weak 
and  inconclusive  his  testimony  may 
be,  if  it  is  enough  to  present  a  dis- 
puted question  of  fact  upon  which  he 
is  entitled  to  a  verdict  of  the  jury,  he 
has  a  right  to  present  in  the  argument 
of  his  counsel  his  view  of  the  case. 
This  is  not  a  matter  of  discretion  on 
the  part  of  the  court,  but  an  absolute 
right  of  the  party.  Courts  doubtless 
may  prevent  their  time  from  being 
unnecessarily  occupied  by  prolix  ar- 
guments, and  so  may  limit  the  time 
which  counsel  shall  occupy.  And  if 
the  restriction  is  a  reasonable  one,  in 
view  of  the  questions  involved  and 
the  testimony  presented,  there  will  be 
no  error.  States/.  Riddle,  20  Kan.  716. 
But  limiting  the  time  of  an  argument 
and  refusing  to  permit  any  argument  at 
all  are  entirely  different  matters.  The 
one  is  the  exercise  of  a  discretion,  the 
other  is  a  denial  of  a  right.  Weeks  on 
Attorneys  at  Law,  pp.  209,  213,  §§  no, 
115;  Proffat  on  Jury  Trials,  §  248; 
Garrison  v.  Wilcoxson,  11  Ga.  154; 
People  V.  Keenan,  13  Cal.  581;  Com. 
V.  Porter,  10  Met.  (Mass.)  263;  Com. 
V.  Austin,  7  Gray  (Mass.)  51;  Tobin  v. 
Jenkins,  29  Ark.  151;  Dobbins  v.  Os- 
walt, 20  Ark.  619;  Wilkins  v.  Ander- 
son, II  Pa.  St.  399;  Brooks  v.  Perry, 
23  Ark.  32;  Bertrand  v.  Taylor,  32 
Ark.  470;  Cory  v.  Silcox,  5  Ind.  370; 
State  V.  Page,  21  Mo.  257,  64  Am. 
Dec.  229;  Freligh  v.  Ames,  31  Mo. 
253;  Trice  v.  Hannibal,  etc.,  R.  Co., 
35  Mo.  416;  Burson  v.  Mahoney,  6 
Baxt.  (Tenn.)  304;  Colwell  v.  Brower, 
75  111.  516;  Penhryn  Slate  Co.  v. 
Meyer,  8  Daly  (N.  Y.)  61;  Mil- 
lerd  V.  Thorn,  56  N.  Y.  402."  The 
learned  judge  conceded,  however, 
that  when  there  is  no  evidence  in  the 
case  legally  sufficient  from  which  a 
jury  could  legitimately  find  a  verdict 
in  favor  of  a  party,  the  court  may 
properly  refuse  any  argument  in  be- 
half of  such  party  to  the  jury,  citing 
to  this  point  Bankard  v.  Baltimore, 
etc.,  R.  Co.,  34  Md.  197,  to  which  may 
be  added  Lindley  v.  Atchison,  etc.,  R. 
Co.,  47  Kan.  432;  Harrison  v.  Park,  X 
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II.  Regulating  Time,  Ntjmbeb,  and  Obdeb  of  Aeguments— 1» 
Limiting  Time — Power  to  Limit  Time. — The  right  to  be  heard  by- 
counsel  is  no  more  generally  recognized  or  sustained  by  authority 
than  the  power  of  courts  to  prevent  abuse  by  hmiting  arguments 
within  reasonable  bounds  in  criminal  as  well  as  in  civil  cases.* 

Matter  of  Discretion. — In  the  absence  of  statutory  provisions  pre- 
scribing the  practice*  it  rests  in  the  sound  discretion  of  the  court 


J.  J.  Marsh.  (Ky.)i73;  Neidig  t/.  Cole, 

13  Neb.   39;    Dickerson  v.   Burke,   25 
Ga.  225. 

Argument  After  Additional  Instructions 
to  Jury. — The  court  may,  in  its  discre- 
tion, refuse  to  permit  further  argu- 
ment by  counsel  after  an  additional 
charge  to  the  jury  returning  into  court 
for  instructions.  Wilkinson  v.  St. 
Louis  Sectional  Dock  Co.,  102  Mo. 
130. 

Arguing  a  Case  and  Testifying  as  a 
Witness. — If  a  rule  of  the  court  pro- 
hibits an  attorney  who  is  a  witness  in 
a  case  from  arguing  the  case  without 
permission  of  the  court,  such  permis- 
sion may  properly  be  given  by  the 
court.     Branson  v.  Caruthers,  49  Cal. 

374- 

Oral  Argument  on  Appeal.  —  It  was 
held  by  Elliott,  J.,  in  De  Votre  v.  Mc- 
Gerr,  14  Colo.  577,  that  the  privilege 
of  being  heard  orally  before  the  ap- 
pellate court  prior  to  final  judgment  is 
a  right  which,  though  subject  to  rea- 
sonable regulation  by  the  court,  can- 
not justly  be  denied  to  any  party  liti- 
gant making  seasonable  application 
therefor.  In  the  same  case.  Helm,  C. 
J.,  expressly  refrained  from  declaring 
an  opinion  as  to  a  party's  constitu- 
tional right  to  an  oral  argument.  The 
same  judge,  in  delivering  the  opinion 
of  the  court  in  Butler  v.  Rockwell, 
17  Colo.  290,  also  found  it  unnecessary 
to  consider  that  point;  but,  in  behalf 
of  the  court,  he  affirmed  that  if  a  party 
interposes  no  request  for  an  oral  argu- 
ment, in  pursuance  of  the  rule  of  that 
court  allowing  such  arguments  upon 
"timely  request,"  it  is  a  waiver  of 
any  right  he  may  have  in  the  prem- 
ises. 

1.  Wingo  V.  State,  62  Miss.  311;  Syl- 
vester V.  Jerome  (Colo.,  1S93),  34  Pac. 
Rep.  760;  Yeldellz'.  State  (Ala.,  1894), 

14  So.  Rep.  570. 

Arguing  Exceptions. — Counsel  cannot 
insist  on  arguing  exceptions  for  irreg- 
ularities after  the  court  has  declined  to 
hear  argument.  Miller  v.  State,  32 
Tex.  Crim.  Rep.  266. 


Time  Limited  During  the  Argument. — 
In  Vaughan  v.  State,  58  Ark.  353,  it 
was  deemed  to  be  the  better  practice 
to  limit  the  time  before  the  beginning 
of  the  argument,  if  at  all  ;  but  in  the 
absence  of  an  affirmative  showing  as 
to  how  the  appellant  was  prejudiced, 
it  was  held  not  to  be  error  to  notify 
the  attorney  making  the  closing  argu- 
ment for  the  defendant  that  he  would 
be  limited  to  twenty  minutes  longer 
after  he  had  spoken  three  hours,  and 
he  and  his  colleague  had  occupied 
eight  hours  in  argument. 

2.  North  Carolina  Statute. — Under  the 
North  Carolina  statute  permitting- 
"any  counsel  appearing  in  any  civil 
or  criminal  case"  to  address  the  court 
or  jury  "  for  such  a  space  of  time  as 
in  his  opinion  may  be  necessary,"  the 
court  has  no  discretion  to  restrain 
counsel.    State  v.  Miller,  75  N.  Car.  75. 

Iowa. — The  same  practice  obtains  in 
Iowa  under  Miller's  Rev.  Code,  §  2783 
providing  that  "  the  court  may  restrict 
the  time  of  an  attorney  in  any  argu- 
ment to  itself,  but  shall  not  do  so  in 
any  case  before  the  jury."  Hall  v. 
Wolff.  61  Iowa  562,  illustrating  the 
inconvenience  resulting  from  this  rule. 

The  Oregon  Statute  providing  that  the 
whole  time  occupied  in  argument  shall 
not  exceed  two  hours  on  either  side 
does  not  deprive  the  court  of  a  discre- 
tion to  limit  to  a  shorter  time.  Hurst 
V,  Burnside,  12  Oregon  526. 

In  Connecticut,  each  party  from  time 
immemorial  having  had  the  privilege 
of  two  counsel,  the  statute  (Gen.  Stat. 
Conn.,  1875,  p.  61,  §  59)  providing  that 
in  no  trial  shall  counsel  occupy  more 
than  an  hour  in  argument  unless  the 
court  on  motion  before  the  commence- 
ment of  the  argument  allows  a  longer 
time  was  construed  to  give  counsel  an 
absolute  right  to  consume  two  whole 
hours  between  them.  State  v.  Nyman, 
55  Conn.  17,  granting  a  new  trial  for 
refusing  to  allow  the  senior  counsel 
one  hour  and  the  fraction  of  an  hour 
not  used  in  the  previous  argument  of 
his  associate. 
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to  put  a  proper  limit  to  the  time  to  be  consumed  by  counsel 
in  argument,  a  discretion  with  which  an  appellate  court  will  not 
interfere  unless  the  time  was  made  so  short  as  to  be  manifestly 
prejudicial  to  the  rights  of  the  party  complaining.* 

No  Precise  Eule. — As  each  case  differs  from  another  in  the  mag- 
nitude of  the  interests  involved,  and  in  the  variety  and  number  of 
the  facts  in  evidence,  the  courts  do  not  attempt  to  lay  down  any 
precise  rule. 

In  Criminal  Cases  it  has  been  held  not  unreasonable  to  restrict 
each  side  to  five  hours,*  three  hours,*  two  hours,^  one  and  three 
fourths  hours,*  one  hour  and  a  half,®  one  hour  and   ten  min- 


1.  People?/.  Kelly,  94 N.  Y.  526;  State 
V.  Shores,  31  W.  Va.  491,  13  Am.  St. 
Rep.  875;  Dobbins  v.  Oswalt,  20  Ark. 
624;  Vaughan  v.  State,  58  Ark.  353; 
Brooks  V.  Perry,  23  Ark.  32;  Sylvester 
z'.Jerome(Colo.,  1893),  34  Pac.  Rep. 760, 
an  argument  to  the  court;  Groth  v. 
Kersting  (Colo.,  App.,  1894),  36  Pac. 
Rep.  156,  an  argument  on  exceptions 
to  a  referee's  report;  Dunlap  v.  Fox 
{Miss.,  1887),  2  So.  Rep.  169;  White  v. 
People,  90  111.  117,  32  Am.  Rep.  12; 
Monmouth  Min.,  etc.,Co.  v.  Erling,  148 
111.  521;  Douglass  V.  Hill,  29  Kan.  527; 
People  V.  Green,  99  Cal.  564;  State  v. 
Collins,  70  N.  Car.  241,  intimating  that 
such  a  discretion  is  not  in  any  case 
subject  to  review  [see  State  v.  Miller, 
75  N.  Car.  75];  State  v.  Page,  21  Mo. 
257,  64  Am.  Dec.  229;  State  z*.  Williams, 
69  Mo.  no;  Trice  v.  Hannibal,  etc.,  R. 
Co. ,  35  Mo.  416;  State  v.  Linney,  52  Mo. 
40;  Freligh  v.  Ames,  31  Mo.  253;  State 
V.  Hoyt,  47  Conn.  518,  36  Am.  Rep. 
89;  Sullivan  v.  State,  46  N.  J.  L.  446; 
Mansfield  v.  State{Tex.  Ct.  App. ,1894), 
24  S.  W.  Rep.  901.  See  also  Sullivan 
V.  State,  47  N.  J.  L.  151;  Harrison  v. 
State,  8  Tex.  App.  183;  Word  v.  Com., 
3  Leigh  (Va.)  744;  Southern  Kan.  R. 
Co.  V.  Michaels,  49  Kan.  388;  Cory  v. 
Silcox,  5  Ind.  370;  Cohen  v.  State  (Ga., 
1893),  17  S.  E.  Rep.  859,  the  latter  case 
holding  that  it  was  not  ground  for  a 
new  trial  that  the  court  required 
counsel  for  the  accused  to  make  his 
concluding  argument  during  the  time 
usually  taken  for  the  dinner  recess, 
the  whole  argument  being  made  at  the 
proper  stage  of  the  case. 

Silence  of  Judge  when  Asked  for  Time. — 
Counsel  has  no  right  to  infer  that  time 
for  argument  is  granted  beyond  that 
fixed  by  a  rule  of  court  from  the  silence 
of  the  judge  when  asked  informally, 
"  How  much  time  are  you  going  to 
give  us  ?  "     Clarke  v.  State,  89  Ga.  768. 


Personal   Convenience    of    Judge. — In 

Senior  v.  Brogan,  66  Miss.  178,  the 
court  dissented  from  the  proposition 
that  the  presiding  judge  may  limit  the 
argument  in  order  to  promote  his  per- 
sonal convenience;  as,  for  instance,  in 
that  case,  to  enable  him  to  catch  a 
train. 

Trial  for  Felony — Rule  in  Georgia. — In 
Williams  v.  State,  60  Ga.  367,  it  was 
said  that  the  length  of  argument  in 
the  trial  of  a  felony  is  not  a  matter 
for  predetermination  by  the  court  : 
that  as  the  argument  progresses  the 
court  may  confine  its  range  to  the  facts 
and  law  of  the  case  and  may  interdict 
idle  repetition,  but  that  while  counsel 
speak  to  the  point  in  good  faith,  wast- 
ing no  time,  the  court  ought  to  be 
patient  and  hear  what  is  said.  See 
also  on  the  same  point  the  dissenting 
opinion  of  Scott,  J.,  in  State  v.  Page, 
21  Mo.  257,  64  Am.  Dec.  220. 

The  law  in  Georgia  has  been  modi- 
fied by  No.  6  of  the  New  Rules  of  the 
Superior  Court,  adopted  since  the  case 
of  Williams  v.  State,  60  Ga.  367,  was 
decided.  See  Wallace  v.  State  (Ga., 
1894),  20  S.  E.  Rep.  250. 

2.  Weaver  v.  State,  24  Ohio  St.  584; 
State  V.  Shores,  31  W.  Va.  491,  13  Am. 
St.  Rep.  875,  a  burglary  case;  State  z^. 
Hoyt,  47  Conn.  518,  36  Am.  Rep.  89,  a 
murder  case  where  the  whole  of  the 
time  allotted  was  not  actually  used. 

3.  Hart  v.  State,  14  Neb.  572,  where 
it  did  not  appear  that  any  more  time 
was  needed. 

4.  Com.  V.  Buccieri,  153  Pa.  St.  535. 

5.  State  V.  Hall,  31  W.Va.  505,  where 
one  of  the  prisoner's  counsel  was  still 
arguing  when  his  time  expired  and  he 
was  called  down. 

6.  State  V.  Collins,  70  N.  Car.  241; 
Cunningham  v.  Com.,  88  Va.  37,  a 
prosecution  for  assault  with  intent  to 
rape,   where   no  objection  was  made 
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utes,*   one   hour,*  thirty   minutes,^    and    twenty-five    minutes.* 

On  the  other  hand,  new  trials  were  granted  where  counsel  for 

each  side  was  limited  to  one  hour,*  forty-five  minutes,®  half  an 


until  after  the  prosecuting  attorney 
had  concluded  his  argument  and  the 
witnesses  were  few  and  the  facts  lim- 
ited. See  also  Mansfield  v.  State  (Tex. 
Crim.  App.,  1894),  24  S.  W.  Rep.  901. 

1.  Kizer  z/.  State,  12  Lea  (Tenn.)  564, 
a  capital  case  where  the  prisoner  was 
defended  by  three  counsel. 

2.  State  V.  Williams,  69  Mo.  no. 

3.  State  V.  Page,  21  Mo.  257,  64  Am. 
Dec.  229,  where  Scott,  J.,  dissented, 
disapproving  limitations  of  arguments 
in  advance. 

People  V.  Kelly,  94  N.  Y.  526,  where 
the  time  allotted  to  the  defendant's 
counsel  was  thirty  minutes  and  to  the 
district  attorney  twenty-five  minutes, 
and  it  appeared  that  the  former  was 
stopped  by  the  court  at  the  expiration 
of  his  time,  but  the  latter  continued 
his  address  for  five  minutes  more  than 
his  prescribed  time,  when  he  was 
stopped.  It  was  held  that  the  circum- 
stances did  not  tend  to  show  an  abuse 
of  discretion  on  the  part  of  the  court; 
that  the  defendant's  counsel  had  the 
right  to  ask  the  court  to  stop  the  dis- 
trict attorney  at  the  expiration  of  his 
time,  and,  not  having  done  so,  had 
waived  any  ground  of  complaint.  The 
trial  was  begun  and  the  evidence  on 
both  sides  submitted  the  same  day. 
The  questions  of  fact  were  not  numer- 
ous and  the  testimony  was  not  com- 
plicated. 

A  limitation  of  defendant's  counsel 
to  thirty  minutes  and  the  attorney  for 
the  state  to  fifteen  minutes  was  sus- 
tained in  Lee  v.  State,  51  Miss.  566,  a 
case  which  is  disapproved,  however, 
in  Wingo  v.  State,  62  Miss.  311. 

In  Georgia,  where  a  defendant  was 
indicted  for  assault  with  intent  to 
murder,  but  the  solicitor-general  an- 
nounced that  he  would  ask  for  a  con- 
viction only  for  the  offense  of  stabbing, 
and  the  trial  judge  stated  that  he  would 
instruct  the  jury  not  to  convict  for  a 
felony,  and  in  fact  did  so  instruct,  it 
was  held  that  there  was  no  error  in 
refusing  to  allow  counsel  for  the  ac- 
cused two  hours  for  argument  nor  in 
limiting  his  argument  to  thirty  min- 
utes, under  the  rule  applicable  in  cases 
of  misdemeanor.  Wallace  z/.  State  (Ga., 
1894),  20  S.  E.  Rep.  250.  The  rule  re- 
ferred to  is  No.  6  of  New  Rules,  Su- 


perior Court,  adopted  subsequent  to 
the  decisions  in  Hunt  v.  State,  49  Ga. 
255,  and  Williams  v.  State,  60  Ga.  367. 

4.  Mansfield  v.  State  (Tex.  Ct.  App., 
1894),  24  S.  W.  Rep.  901,  a  prosecu- 
tion for  keeping  a  disorderly  house, 
where  the  facts  were  of  easy  solution 
and  there  was  nothing  in  the  testi- 
mony requiring  extended  argument  by 
either  side;  Yeldell  v.  State  (Ala., 
1894),  14  So.  Rep.  570,  where  defendant 
was  tried  for  assault  with  intent  to 
murder  and  convicted  of  assault  and 
battery,  the  witnesses  being  few  and 
there  being  little  conflict  as  to  the 
facts. 

5.  Wingo  V.  State,  62  Miss.  311, 
where  the  evidence  was  circumstantial 
and  conflicting  and  the  accused  was 
defended  by  two  counsel;  People  v. 
Green,  99  Cal.  564,  a  trial  for  robbery 
lasting  five  days,  three  of  which  were 
occupied  in  hearing  24  witnesses,  the 
evidence  being  "  voluminous,  partly 
circumstantial,  and  extremely  conflict- 
ing." 

In  People  v.  Labadie,  66  Mich.  702, 
a  standing  rule  of  the  court  provided 
that  "  no  less  than  one  hour  on  each 
side  shall  be  allowed  to  counsel,  if  de- 
sired, in  summing  up  a  case,  and  not 
more  than  two,  unless  the  court  shall 
otherwise  order."  Sherwood,  J.,  said: 
"  In  a  criminal  case  like  the  one  under 
consideration  [assault  with  intent  to 
murder]  the  time  such  counsel  should 
occupy  in  addressing  the  jury  within 
the  limits  of  the  rule  should  be  left  dis- 
cretionary with  the  counsel  when  act- 
ing in  good  faith."  The  case  had  con- 
sumed two  days,  and  a  new  trial  was 
granted  because  the  court  allowed  only 
one  half-hour  for  each  of  two  coun- 
sel for  the  accused. 

6.  Walker  v.  State,  32  Tex.  Crim. 
Rep.  175,  where  the  court  insists  that 
the  presence  and  argument  of  his 
counsel  is  not  only  beneficial  to  the 
defendant  but  also  to  the  court  in  the 
furtherance  of  justice  and  the  vindica- 
tion of  law.  "  There  is  no  judge, 
however  able  and  learned,  and  no  jury, 
however  intelligent,  but  may  be  bene- 
fited and  receive  valuable  assistance 
in  reaching  a  correct  conclusion  from 
the  argument  of  counsel.  Especially 
is  this  true  in  cases  like  the  one  at  bar. 
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hour,*  seventeen  minutes,*  and  five  minutes.' 

In  Civil  Cases  it  has  been  declared  a  proper  exercise  of  discretion 
to  limit  an  argument  to  one  hour  and  a  half,"*  or  to  limit  argu- 
ments to  one  hour  on  each  side,*  forty-five  minutes,®  twenty-five 
minutes,'  twenty  minutes,®  ten  minutes,*  and  five  minutes.** 


where  there  are  contested  issues,  and 
when  contradictory  and  voluminous 
evidence  requires  patient  and  careful 
consideration  on  the  part  of  the  jury, 
and  challenges  the  skill  and  ability  of 
counsel  to  sift  the  false  from  the  true 
and  show  suspicious  facts  to  be  con- 
sistent with  innocence.  *  *  *  While 
time  is  precious  to  the  court,  it  is  in- 
finitely more  so  to  him  for  whom  coun- 
sel is  pleading  and  whose  liberty  and 
happiness  is  resting  in  the  balances  of 
justice." 

1.  Jones  V.  Com.,  87  Va.  63,  a  pros- 
ecution for  assault  with  intent  to  kill; 
Dille  V.  State,  34  Ohio  St.  617,  where 
half  a  day  was  occupied  in  taking  the 
testimony  of  seven  witnesses,  which 
was  circumstantial  and  conflicting  ; 
Hunt  V.  State,  49  Ga.  255,  15  Am.  Rep. 
677,  an  indictment  for  assault,  with 
intent  to  kill,  where  the  defendant's 
counsel  protested  that  he  could  not  do 
justice  to  his  client's  case  in  half  an 
hour. 

2.  McLean  v.  State,  32  Tex.  Crim. 
Rep.  521,  a  trial  of  defendants  jointly 
for  adultery,  each  being  represented 
by  separate  counsel,  and  the  evidence 
of  a  number  of  witnesses  being  in  con- 
flict, and  the  argument  on  the  part  of 
each  defendant  being  limited  to  seven- 
teen minutes. 

3.  White  V.  People,  90  111.  117,  32 
Am.  Rep.  12.  But  the  same  limitation 
was  held  not  an  abuse  of  discretion  in 
a  case  where  it  appeared  that  the  re- 
striction did  not  probably  affect  the 
result  and  no  motion  was  made  by  the 
defendant  to  extend  the  time,  although 
an  objection  and  exception  was  taken 
by  him  and  the  testimony  was  only 
slightly  conflicting.  Williams  v.  Com., 
82  Ky.  640. 

4.  Rosser  v.  McColly,  9  Ind.  587, 
where  the  opposite  counsel  had  de- 
clined to  make  any  argument. 

Monmouth  Min.,  etc.,  Co.  v.  Erling, 
148  111.  521,  where,  however,  no  ob- 
jection or  exception  was  taken  to  the 
action  of  the  court  in  limiting  the  time. 

In  a  slander  suit  where  the  plaintiff 
was  accorded  an  hour  and  a  half  and 
the  defendant  an  hour,  the  limitation 


was  sustained.      Musselman  v.  Pratt, 
44  Ind.  126. 

5.  Dunlap  v.  Fox  (Miss.,  1887),  2  So. 
Rep.  169,  in  which  case  the  time  lim- 
ited was  not  actually  exhausted. 

6.  Sylvester  z/.  Jerome  (Colo.,  1893), 
34  Pac.  Rep.  760.  Compare  Senior  v, 
Brogan,  66  Miss.  178. 

7.  Louisville,  etc.,  R.  Co.  v.  Earl 
(Ky.,  1893),  22  S.  W.  Rep.  607.  Al- 
though twelve  witnesses  were  exam- 
ined, the  case  was  comparatively 
simple. 

8.  Freligh  v.  Ames,  31  Mo.  253,  the 
record  showing  that  "there  was  no- 
thing about  which  to  make  an  argu- 
ment to  the  jury." 

9.  Gaylord  v.  Karst  (City  Cl.),  13 
N.  Y.  Supp.  589,  a  limitation  of  the 
summing  up. 

Where  the  plaintiff  introduced  four 
witnesses  and  the  defendant  none,  and 
the  plaintiff  waived  an  argument,  the 
judgment  was  not  disturbed  because 
the  defendant's  counsel  was  limited  to 
ten  minutes.  Trice  v.  Hannibal,  etc., 
R.  Co.,  35  Mo.  416. 

10.  Burson  v.  Mahoney,  6  Baxt. 
(Tenn.)  307,  where  the  court  said  they 
would  have  reversed  the  judgment  had 
the  case  involved  larger  interests. 

Personal  Convenience  of  Judge. — But 
it  was  pronounced  reversible  error  in 
a  civil  case  involving  nearly  $2000  to 
limit  the  argument  to  forty-five  min- 
utes on  aside,  to  promote  the  personal 
convenience  of  the  judge,  under  cir- 
cumstances impliedly  requiring  a 
prompt  verdict  from  the  jury.  Senior 
V.  Brogan,  66  Miss.  178. 

Review  on  Appeal. — It  was  held  in 
California  that  the  facts  showing  an 
abuse  of  discretion  may  be  presented 
for  review  in  an  appellate  court  by 
affidavits.  People  v.  Keenan,  13  Cal. 
584.     See  infra,  XV,  4,  note. 

But  in  Kentucky  \X.  was  said  to  be  "  a 
reasonable  requirement  of  the  defend- 
ant, and  one  shown  by  a  review  of  the 
authorities  to  be  justified  by  prece- 
dent, that  he  should  ask  further  time, 
or  at  least  in  some  way  notify  the  judge 
that  in  his  opinion  injustice  may  be 
done  him  by  the  restriction,  and  not 
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2.  Limiting  Number. — It  seems  that  the  presiding  judge  has 
ahnost  or  quite  as  large  a  measure  of  discretionary  power  to  limit 
the  number  of  counsel  who  shall  address  the  jury,  even  in  behalf 
of  a  prisoner,  as  that  with  which  he  is  invested  to  determine  the 
time  they  shall  occupy  in  argument;*  and  that  a  party  has  no 
constitutional  right  to  be  heard  by  more  than  one  counsel.* 

3.  Regulating  Order. — As  a  general  rule  the  order  of  argument 
is  a  matter  of  right  and  follows  the  burden  of  proof,'  but  in  some 
states  it  is  a  matter  within  the  control  of  the  trial  judge.'* 


content  himself  with  a  mere  excep- 
tion." Per  Holt,  J.,  in  Williams  v. 
Com.,  82  Ky.  640.  See  also  Kizer  v. 
State,  12  Lea  (Tenn.)  564.  Compare 
Sevvell  V.  Com.,  3  Ky.  Law  Rep.  86. 

1.  Lewandowski  v.  State,  70  Wis. 
458.  See  also  Kaime  v.  Omro,49Wis. 
371. 

2.  Several  Plaintiffs  or  Defendants. — 
Sodousky  v.  McGhee,  4  J.  J.  Marsh. 
(Ky.)  271,  holding  that  several  plain- 
tiffs constituting  in  law  but  a  single 
party,  or  several  defendants  acting  in 
concert,  are  not  entitled  as  of  right  to 
be  heard  by  separate  counsel;  but  that 
several  defendants  whose  interests  are 
diverse  and  repugnant  are  each  en- 
titled to  one  counsel.  See  also  U.  S. 
V.  Mingo,  2  Curt.  (U.  S.)  i. 

Texas. — Tex.  Code  Crim.  Proc,  art. 
3051,  providing  that  "  in  prosecutions 
for  felony  the  court  shall  never  restrict 
the  argument  to  a  less  number  than 
two  on  a  side."  does  not  give  a  pris- 
oner the  right  to  two  speeches  where 
he  has  but  one  counsel.  Morales  v. 
State,  I  Tex.  App.  494,  28  Am.  Rep. 
419. 

Iowa. — Iowa  Code,  §  2780,  provides 
for  the  right  to  open  and  close,  and 
8  2782  of  the  Code  provides  that 
"  every  plaintiff  or  defendant  shall  be 
entitled  to  appear  by  one  attorney;  and 
if  there  be  but  one  plaintiff  or  defend- 
ant, he  may  appear  by  two."  §  2779 
of  the  Code  provides  that  only  one 
counsel  on  each  side  shall  be  heard, 
unless  by  permission  of  the  court. 
Under  these  sections  the  number  of 
counsel  who  may  address  the  jury  in 
any  case  is  a  matter  within  the  sound 
discretion  of  the  court.  Carruthers  v. 
McMurray,  75  Iowa  173. 

North  Carolina. — The  North  Carolina 
statute,  providing  that  "  any  counsel  " 
may'  address  the  court  or  jury  "  for 
such  a  space  of  time  as  in  his  opinion 
may  be  necessary,"  deprives  the  court 
of  any  power  to  limit  the  number  of 


counsel   who   shall    speak.     State   v. 
Miller,  75  N.  Car.  75. 

Agreement  to  Submit  Without  Argu- 
ment.— Where  at  the  suggestion  of  the 
prosecuting  attorney  it  is  agreed  to 
submit  the  case  without  argument,  the 
court  should  not  permit  that  officer,  on 
the  pretense  of  answering  the  respond- 
ent's requests  to  charge,  to  argue  the 
case  upon  the  law  and  facts,  against 
the  protests  of  the  counsel  for  the 
respondent.  People  v.  O'Brien,  96 
Mich.  630. 

3.  I  Thompson  on  Trials,  g  226^/ j^^., 
§  930.     See  Open  and  Close. 

4.  Wisconsin. — It  is  an  established 
doctrine  in  Wisconsin  that  "in  the  ab- 
sence of  any  positive  rule  upon  the 
subject  the  order  of  argument  to  the 
jury  is  matter  of  practice,  within  the 
control  of  the  trial  judge;  and  an  ap- 
pellate court  will  not  interfere  unless 
there  is  a  clear  abuse  of  discretion 
and  there  is  good  ground  for  believing 
that  the  party  complaining  has  been 
injured  by  a  wrong  ruling  as  to  such 
matters."  Marshall  v.  American  Ex- 
press Co.,  7  Wis.  I,  73  Am.  Dec.  381; 
Central  Bank  v.  St.  John,  17  Wis.  157; 
Second  Ward  Sav.  Bank  v.  Shakman, 
30  Wis.  333 ;  Bonnell  v.  Jacobs,  36  Wis. 
59;  Austin  V.  Austin,  45  Wis.  523; 
Kaime  v.  Omro,  49  Wis.  378.  See  also 
Lewandowski  v.  State,  70  Wis.  458. 

Iowa. — A  similar  view  prevails  in 
Iowa.  Preston  v.  Walker,  26  Iowa 
207;  Fountain  v.  West,  23  Iowa  14; 
Goodpastor  v.  Voris,  8  Iowa  335,  74 
Am.  Dec.  313;  Woodward  v.  Laverty, 
14  Iowa  381;  Viele  v.  Germania  Ins. 
Co.,  26  Iowa  45.  Where  there  were 
several  counsel  on  each  side  and  sev- 
eral arguments  contemplated,  it  was 
held  that  the  defendant  could  not  in- 
sist upon  waiving  his  argument  after 
the  opening  address  by  the  state,  so 
as  to  require  the  court  to  submit  the 
case  to  the  jury  without  further  argu- 
ment.    State  V.  Row,  81  Iowa  138. 


2  Encyc.  PI.  &  Pr.— 45. 
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And  it  has  been  held  that,  even  assuming  that  the  plaintiff  has 
a  right  to  open  and  close,  a  judgment  will  not  be  disturbed  be- 
cause the  trial  court,  over  the  objection  of  plaintiff's  counsel, 
allowed  counsel  for  the  defendant  to  make  the  opening  and  clos- 
ing argument  to  the  jury,  when  it  affirmatively  appears  from 
the  record  that  no  injustice  could  have  resulted  therefrom.* 

III.  Opening  Arguments. — There  is  no  precise  rule  for  the 
measurement  of  an  opening  either  in  a  criminal  or  a  civil  case.* 
A  full  statement  of  the  facts  which  counsel  expects  to  prove  on 
the  trial,  with  a  statement  of  the  law  in  so  far  as  is  necessary  to 
give  the  jury  an  understanding  of  his  theory,  is  proper  and  gen- 
erally sufficient  for  the  opening  argument.* 


Texas. — In  Texas,  also,  it  is  a  matter 
of  practice  within  the  control  of  the 
court.     Ney  v.  Rothe.  6i  Tex.  374. 

Arkansas. — The  same  rule  prevails 
in  Arkansas.  Pogue  v.  Joynes,  7 
Ark.  462. 

Missouri. — And  in  Missouri.  Reich- 
ard  V.  Manhattan  Life  Ins.  Co.,  31 
Mo.  518;  Farrell  v.  Brennan,  32  Mo. 
328,  82  Am.  Dec.  137;  McClintock  v. 
Curd,  32  Mo.  411;  Wade  v.  Scott,  7 
Mo.  509;  Tibeau  v.  Tibeau,  22  Mo.  77; 
State  V.  Waltham,  48  Mo.  55.  It  is 
within  the  discretion  of  the  court  to 
refuse  to  require  the  prosecuting  attor- 
ney to  close  his  argument  immediately 
following  the  close  of  the  argument 
for  the  defence,  though  there  may  be 
ample  time  to  do  so.  State  v.  Lewis, 
118  Mo.  79. 

Illinois. — "The  defendant  objected 
to  counsel  for  the  state  making  the  clos- 
ing argument  to  the  jury  on  the  alleged 
ground  that  the  people  had  waived 
the  opening  argument  and  that  it  was 
a  waiver  of  the  right  to  close.  Under 
the  practice  in  this  state  the  plaintiff 
may  waive  the  opening  if  he  desires. 
Then  if  the  defendant  waives  an  argu- 
ment on  his  part  the  case  will  go  to  the 
jury  without  any  argument.  But 
when  the  plaintiff  waives  the  opening 
and  the  defendant  makes  an  argument 
the  plaintiff  has  the  right  to  close, 
although  he  has  made  no  argument." 
Trask  v.  People  (111.,  1894),  38  N.  E. 
Rep.  248. 

1.  Laney  v.  Ingalls  (So.  Dak.,  1894), 
58  N.  W.  Rep.  572. 

2.  People  V.  Van  Zile,  73  Hun  (N.  Y.) 
534,  where  Dykman,  J.,  said:  "  It  is 
the  legitimate  office  and  purpose  of  an 
opening  in  a  criminal  action  to  give 
the  charge  against  the  accused  and 
the  evidence  to  be   presented  by  the 


public  prosecutor  to  establish  the  com- 
mission of  the  crime  and  its  perpetra- 
tion by  the  defendant.  Its  scope  and 
extent  must  be  controlled  by  the  trial 
judge  in  the  exercise  of  a  wise  discre- 
tion, and  it  would  require  a  plain  vio- 
lation of  the  rights  of  a  defendant  to 
induce  an  appellate  court  to  reverse  a 
conviction  for  an  erroneous  opening 
for  the  prosecution.  What  is  said  in 
an  opening  has  no  binding  force  and 
is  designed  only  to  give  a  general  ac- 
quaintance with  the  case,  to  enable 
the  jury  to  understand  and  appreciate 
the  testimony  as  it  falls  from  the  lips 
of  the  witnesses." 

3.  McDonald  v.  People,  126  111.  150, 
9  Am.  St.  Rep.  547;  Prentis  v.  Bates, 
93  Mich.  234,  overruling  88  Mich.  567; 
Campbell  v.  Kalamazoo,  80  Mich.  655; 
Morales  v.  State,  i  Tex.  App.  500,  28 
Am.  Rep.  419;  State  v.  Honig,  78  Mo. 
253;  Dowda  V.  State,  74  Ga.  12;  Peo- 
ple V.  Davis  (Cal.,  1894),  36  Pac.  Rep. 
96.  But  see  People  v.  Carty,  77  Cal. 
213. 

Beading  Pleadings. — Whether  or  not 
counsel  shall  first  read  the  pleadings 
is  a  matter  within  the  discretion  of  the 
court.  Willis  v.  Forrest,  2  Duer  (N. 
Y.)3i7. 

Beading  Authorities  to  Court. — 
Whether  or  not  counsel  shall  be  al- 
lowed to  read  authorities  to  the  court 
and  make  an  argument  on  the  same 
after  making  the  opening  argument 
to  the  jury,  such  being  introduced  out 
of  the  ordinary  course  of  the  trial,  is  a 
matter  within  the  discretion  of  the 
court,  and  it  is  not  error  to  deny  per- 
mission. Davis  V.  Gerber,  69  Mich. 
246. 

Statement  of  Evidence  by  Prosecuting 
Attorney. — Utah,  Comp.  Laws  1888.  t^ 
5033,  provides  that  "  the  jury  having 
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Anticipation  of  Defense. — According  to  the  English  practice  he  is 
also  at  liberty  to  state  and  refute  the  grounds  of  an  anticipated 
defense,*  but  several  cases  in  the  United  States  hold  that  such 
practice  is  improper.* 

Noticing  All  Evidence. — It  is  neither  necessary  nor  proper  for  coun- 
sel in  his  opening  to  notice  every  particle  of  evidence  tending  to 
establish  his  case  ;'  and  if  through  inadvertence  or  otherwise  any 
item  of  evidence  is  not  referred  to,  he  will  not  be  precluded 
from  presenting  it  to  the  attention  of  the  court  or  jury  in  his 
closing  argument* 

Topics  Not  Pertinent. — He  has  no  right  to  use  the  opening  argu- 
ment as  a  cover  for  any  topics  not  fairly  pertinent.* 


been  impaneled  and  sworn,  the  trial 
must  proceed  in  the  following  order: 
(i)  If  the  indictment  is  for  felony,  the 
clerk  must  read  it  and  state  the  plea 
of  the  defendant  to  the  jury.  In  all 
other  cases  this  formality  may  be  dis- 
pensed with.  (2)  The  prosecuting  at- 
torney or  other  counsel  for  the  peo- 
ple must  open  the  case  and  offer  the 
evidence  in  support  of  the  indict- 
ment." Held,  that  counsel  for  the 
people  is  not  required  to  make  a  state- 
ment of  the  evidence  to  be  offered  or 
facts  he  expects  to  prove  before  intro- 
ducing testimony.  U.  S.  v.  Sprague, 
8  Utah  373. 

Texas  Code  Crim.  Proc,  art.  660, 
subd.  3,  providing  that  the  district  at- 
torney shall  state  to  the  jury  the  na- 
ture of  the  evidence  and  the  facts 
which  are  expected  to  be  proved  by 
the  state  in  support  thereof,  is  merely 
directory,  and  a  disregard  thereof  is 
not  per  se  such  error  as  to  invalidate 
a  conviction.  Holsey  v.  State,  22  Tex. 
App.  35. 

Opening  Case  on  Examination  of  Jurors. 
— It  is  prejudicial  error  to  permit 
counsel  for  the  plaintiff  in  his  examina- 
tion of  persons  drawn  as  jurors  on 
their  voir  dire  to  really  open  his  case 
to  them.     Hudson  v.  Roos,  76  Mich. 

173- 

Extraneous  Matter. — In  an  indictment 
for  a  conspiracy  to  obtain  money  from 
a  county,  reference  by  the  prosecuting 
attorney  to  the  "  boodle  "  prosecutions 
in  New  York  city,  and  comments  upon 
defendant's  application  for  a  change  of 
venue,  and  doubtful  explanations  of 
the  effect  of  exceptions  taken  by  op- 
posing counsel,  unrebuked  upon  ob- 
jection, were  held  to  afford  ground 
for  a  new  trial.  McDonald  v.  People, 
126  111.  150,  9  Am.  St.  Rep.  547. 

1.    3    Chitty    Pr.    880;    Meagoe    v. 


Simmons,  3  C.  &  P.  75,  14  E.  C.  L. 
212;  Browne  v.  Murray,  Ry.  &  M.  254, 
21  E.  C.  L.  431. 

2.  Baker  v.  State,  69  Wis.  32;  Ayr- 
ault  V.  Chamberlain,  33  Barb.  (N.  Y.) 
234;  Elwell  V.  Chamberlin,  31  N.  Y. 
614. 

3.  Scripps  V.  Reilly,  35  Mich.  388,24 
Am.  Rep.  575;  Wills  Point  Bank  v. 
Bates,  72  Tex.  141 ;  Zucker  v.  Karpeles, 
88  Mich.  420:  "The  opening  is  not 
the  place  for  argument,"  per  Champ- 
lin,  C.J. 

4.  Wills  Point  Bank  v.  Bates,  72 
Tex.  141. 

Notice  of  Intention  to  Attack  Credi- 
bility of  Witnesses. — Counsel  for  the 
state  is  not  precluded  from  attacking 
the  credibility  of  a  witness  in  his  con- 
cluding argument  to  the  jury,  al- 
though in  his  opening  argument  he 
gave  no  notice  of  his  intention  to  do 
so.  Taffe  v.  State,  90  Ga.  459.  See 
also  Kelly  v.  Troy  F.  Ins.  Co.,  3  Wis. 

254- 

6.  Scripps  V.  Reilly,  35  Mich.  371,24 
Am.  Rep.  575,  granting  a  new  trial  on 
account  of  prejudicial  statement  which 
counsel  made  no  attempt  to  prove,  the 
court  neglecting  to  notice  the  matter 
in  its  instructions.  See  also  People  v. 
Montague,  71  Mich.  447;  McDonald  v. 
People,  126  111.  150,  9  Am.  St.  Rep. 
547;  Hennies  v.  Vogel,  87  111.  242; 
Stevens  v.  Webb,  7  C.  &  P.  60,  32  E. 
C.  L.  435;  Duncombe  v.  Daniell,  8  C. 
&  P.  222,  34  E.  C.  L.  361. 

Improper  Comment  in  Defendant's  Open- 
ing.— On  opening  his  case  defendant's 
counsel  said  that  witnesses  were  sub- 
poenaed by  plaintiff  and,  though  pres- 
ent in  court  and  cognizant  of  the  facts, 
had  not  been  called,  and  that  he  de- 
sired to  have  the  fact  appear  of  record. 
It  was  held  that  the  plaintiff  having 
made  out  sl,  prima  facie  case  it  was  not 
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But  in  a  crimkial  case  it  is  not  an  abuse  of  discretion  to  permit 
the  prosecuting  attorney  to  give  a  naked  statement  of  prior  legal 
proceedings  relating  to  the  charge,  which  do  not  in  any  way 
affect  the  merits.* 

Good  Faith  of  Offers  of  Proof. — On  the  other  hand  he  is  not  abso- 
lutely restricted  to  a  statement  of  such  facts  as  shall  turn  out  to 
be  admissible  under  the  rules  governing  the  admission  of  testi- 
mony. The  court  will  need  to  be  satisfied  that  his  offers  of  proof 
were  not  made  in  good  faith  before  reversing  a  case  for  an  abuse 
of  privilege.* 

Using  a  Map. — It  is  a  matter  resting  in  the  discretion  of  the 
court  to  allow  or  refuse  to  allow  counsel  in  opening  the  case  to 
explain  the  facts  by  reference  to  a  map  which  has  not  then  been 
proved  or  put  in  evidence.* 

IV.  Concluding  Aeguments. — A  concluding  argument  ought 
properly  to  be  confined  to  the  grounds  stated  and  points  of  law 
announced  in  the  opening  argument  and  a  reply  to  what  has  been 
brought  out  in  the  argument  of  opposing  counsel  ;*  but  where 


incumbent  on  him  to  anticipate  the 
defense  by  calling  such  witnesses,  and 
that  the  remarks  were  improper. 
BendetSon  v.  Moody  (Mich.,  1894),  59 
N.  W.  Rep.  252. 

1.  Peoplez/.  VanZile,73  Hun(N.  Y.) 

534- 

2.  Campbell  v.  Kalamazoo,  80  Mich. 
655;  Porter  v.  Throop,  47  Mich.  313; 
Prentis  v.  Bates,  93  Mich.  254;  Tal- 
mage  v.  Smith  (Mich.,  1894),  59  N.  W. 
Rep.  656.  See  also  Cartier  v.  Troy 
Lumber  Co.,  35  111.  App.  499;  People 
V.  Chalmers,  5  Utah  201;  Walsh  v. 
People,  83  N.  Y.  458. 

Interruptions  of  Antagonist.  —  "The 
cases  must  be  rare  in  which  counsel 
would  be  justified  in  interrupting  the 
opening  of  his  antagonist  to  raise 
questions  of  competency  ;  and  when 
he  does  so,  the  questions  ought  to  be 
disposed  of  summarily  and  without 
argument."  Per  Cooley,  C.J.,  in  Peo- 
ple V.  Wilson,  55  Mich.  513.  See  also 
Porter  v.  Throop,  47  Mich.  313. 

Cured  by  Instructions. — In  opening  a 
criminal  case  to  the  jury  preliminary 
to  the  introduction  of  evidence  the 
solicitor-general  may  state  what  he 
hopes  to  prove  tending  to  show  the 
motive  under  which  the  accused  acted 
in  committing  the  alleged  offense.  If 
on  objection  to  the  statement  the 
court  declines  to  interfere,  but  in- 
structs the  jury  that  if  the  solicitor 
does  not  prove  what  he  says  he  hopes 
or  expects  to  prove,  then  they  shall 
give     the    matter     no     consideration 


whatever,  no  error  is  committed. 
Sterling  v.  State,  89  Ga.  807. 

So  in  Talmage  v.  Smith  (Mich., 
1894),  59  N.  W.  Rep.  656,  it  was  held 
that  a  reference  to  inadmissible  evi- 
dence which  is  excluded  on  the  trial 
is  not  a  ground  for  reversal  where  the 
court  instructs  the  jury  to  give  no 
weight  to  counsel's  statements  or  to 
the  offer  of  the  incompetent  testimony. 

Outside  Counsel  Opening  Criminal  Case. 
— An  attorney  assisting  the  prosecut- 
ing attorney  in  the  trial  of  a  criminal 
case  may  make  the  opening  argument 
to  the  jury,  or  even  the  statement  of 
the  case,  and  it  is  wholly  immaterial 
whether  the  permission  to  do  so  was 
made  matter  of  record  or  whether  he 
was  employed  in  the  case  or  gratui- 
tously assisted  the  prosecuting  attor- 
ney.    State  V.  Robb,  90  Mo.  31. 

3.  Hill  V.  Water,  etc.,  Com'rs,  77 
Hun  (N.  Y.)  491,  refusing  to  reverse 
a  judgment  because  counsel  was  al- 
lowed to  use  a  map.  In  Battishill  v. 
Humphreys,  64  Mich.  494,  one  of  the 
justices  states  in  his  opinion  several 
grounds  for  reversal,  among  others 
that  the  counsel  for  the  defendant 
should  not  have  been  allowed  in  open- 
ing to  use  a  diagram  of  the  premises. 
The  other  justices  concurred  in  the 
result,  but  it  does  not  appear  that  they 
placed  any  reliance  on  the  point  as  to 
the  diagram. 

4.  Wynn  v.  Lee,  5  Ga.  217.  See 
also  Cutler  v.  Thomas,  24  Vt.  647; 
Linsey  v.  Ramsey,  22  Ga.  637. 
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the  court  permits  counsel  to  comment  upon  matters  in  evidence 
not  discussed  by  his  opponent  and  the  latter  is  afforded  no  op- 
portunity for  a  reply,  the  appellate  court  will  not  reverse  the 
judgment  unless  a  clear  abuse  of  discretion  is  shown.* 

V.  Reading  or  Arguing  Law  to  the  Jury— 1.  In  Civil  Cases. — 
Some  authorities  hold  it  error  to  permit  counsel  to  read  law  to  the 
jury  in  civil  cases,*  while  the  great  majority  hold  it  not  necessa- 
rily reversible  error,  but  within  the  sound  discretion  of  the  court, 
to  be  reviewed  only  in  cases  of  abuse. ^  Where  the  latter  doc- 
trine prevails,  if  the  law  is  correctly  laid  down  in  the  decision  or 
book  used  by  counsel,  it  does  not  constitute  ground  of  excep- 
tion,* although  such  practice  is  not  to  be  encouraged.' 


1.  Hull  V.  Alexander,  26  Iowa  569. 
See  also  Barden  v.  Briscoe,  36  Mich. 
258;  Kaime  v.  Omro,  49  Wis.  371; 
State  V.  Garig,  43  La.  Ann.  365;  Sulli- 
van County  V.  Arnett,  116  Ind.  438. 

Notice  of  Line  of  Argument. — "  There 
is  no  rule  which  requires  the  closing 
counsel  to  give  notice  to  the  opposing 
counsel  of  what  his  line  of  argument 
is  to  be;"  but  "the  courts  will  care- 
fully guard  the  rights  of  parties 
against  surprise."  Com.  v.  Baldwin, 
129  Mass.  484. 

2.  Illinois. — It  is  the  settled  rule  in 
Illinois  not  to  allow  counsel  to  read 
law  to  the  jury  in  civil  cases,  Tuller 
V.  Talbot,  23  111.  357,  76  Am.  Dec. 
695;  Sprague  v.  Craig,  51  111.  289; 
Nash  V.  Burns,  35  111.  App.  296;  Phil- 
pot  V.  Taylor,  75  111.  309.  Not  even 
by  way  of  illustration,  Chicago  v. 
McGiven,  78  111.  347. 

Indiana. — The  same  rule  obtains  in 
Indiana.  Johnson  v.  Culver,  116  Ind. 
278. 

Connecticut. — See  Baldwin's  Appeal, 
44  Conn.  37;  Richmond's  Appeal,  59 
Conn.  226. 

3.  Gregory  v.  Ohio  River  R.  Co., 
37  W.  Va.  606;  Robinson  v.  Adkins, 
19  Ga.  398;  Rancone  v.  Christian,  56 
Ga.  355;  Rutledge  v.  Hudson,  80  Ga. 
266;  Steffenson  v.  Chicago,  etc.,  R. 
Co.,  48  Minn.  285;  State  v.  Klinger, 
46  Mo.  224;  Powell  V.  Chittick  (Iowa, 
1893),  56  N.  W.  Rep.  652;  Gilberson  v. 
Miller  Min.,  etc.,  Co.,  4  Utah  46;  Ed- 
wards V.  Common  Council,  96  Mich. 
627;  Kean  v.  Detroit  Copper,  etc., 
Rolling  Mills,  66  Mich.  277;  Sullivan 
V.  Royer,  72  Cal.  248;  People  v.  An- 
derson, 44  Cal.  65;  Hastings  v.  North- 
ern Pac.  R.  Co.,  53  Fed.  Rep.  224; 
Gulf,  etc.,  R.  Co.  V.  Dunlap  (Tex. 
Civ.  App.,  1894),  26  S.  W.  Rep.  655; 
Missouri  Pac.  R.  Co.  v.  Lamothe,  76 


Tex.  222.  See  also  Curtis  v.  State,  36 
Ark.  292;  Winkler  v.  State,  32  Ark. 
539;  Cline  V.  State,  51  Ark.  147; 
Smith  V.  State,  21  Tex.  App.  307; 
Mayfield  v.  Cotton,  37  Tex.  232. 

Stating  What  Law  is  Claimed  To  Be. — 
In  Fosdick  v.  Van  Arsdale,  74  Mich. 
302,  the  court  said:  "Counsel  have 
the  right,  in  opening  the  case  to  the 
jury  before  the  testimony  to  sup- 
port their  case  is  offered,  and  when 
closing  the  argument  after  the  testi- 
mony is  in,  to  state  to  the  jury  that 
they  claim  the  law  to  be  thus  and 
so,  and  that  they  shall  request  the 
court  so  to  instruct  them,  and  that 
they  will  adduce  such  and  such  testi- 
mony to  support  their  claim  under  the 
law,  in  the  first  instance,  or  at  the 
close  to  state  that  the  evidence  in  the 
case,  under  the  law  as  they  shall 
claim  it  to  be,  establishes  their  right 
to  a  verdict  at  the  hands  of  the  jury." 
See  to  the  same  point  Prentis  v.  Bates, 
93  Mich.  234,  overruling  88  Mich.  567. 

4.  State  V.  Klinger,  46  Mo.  224; 
State  z/.  McNamara,  100  Mo.  108;  Scott 
V.  Chicago,  etc.,  R.  Co.,  68  Iowa  360. 
See  also  Michael  v.  Roanoke  Mach. 
Works  (Va.,  1894),  19  S.   E.  Rep.  261. 

5.  Per  Andrews,  J.,  in  Williams  v, 
Brooklyn  El.  R.  Co.,  126  N.  Y.  96; 
Hastings  v.  Northern  Pac.  R.  Co.,  53 
Fed.  Rep.  224;  Steffenson  v.  Chicago, 
etc.,  R.  Co.,  48  Minn.  285;  Gulf,  etc., 
R.  Co.  V.  Dunlap  (Tex.  Civ. App.,  1894), 
26  S.  W.  Rep.  655;  Mullen  v.  Reinig, 
72  Wis.  388,  where  the  court  said: 
"  It  is  to  be  remembered  that  juries 
are  to  be  guided  as  to  the  law  applica- 
ble to  the  case  on  trial  by  the  trial 
judge,  not  by  this  court,"  the  point  in 
contention  being  the  right  to  read  de- 
cisions of  the  Supreme  Court;  Scott  v. 
Scott,  124  Ind.  66;  Cline  v.  State,  51 
Ark.   147;  Good  v.  Mylin,   13   Pa.  St. 
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Eeading  Facts  or  Amount  of  Verdicts. — But  if  the  reading  from  a 
decision  was  to  bring  before  the  jury  the  facts  of  the  case 
decided,*  or  the  amount  of  the  verdict,*  or  the  comments  of  the 
judge  on  the  facts,'  to  influence  the  jury  in  deciding  upon  the 
facts  in  the  case  on  trial  or  in  fixing  the  amount  of  damages,  it  is 
generally  pronounced  to  be  clearly  erroneous.'* 

Beading  or  Arguing  Bad  Law.— So  the  court  ought  not  to  suffer  bad 
law  to  be  read  to  the  jury,*  or  propositions  of  law  to  be  argued 


538,  therein  holding  that  counsel  have 
no  right  to  read  to  the  jury  a  previous 
decision  of  the  Supreme  Court  in  the 
same  ca.se,  overruling  Noble  z/.  McClin- 
tock,  6  W.  &  S.  (Pa.)  58. 

1.  Gregory  v.  Ohio  River  R.  Co.,  37 
W.  Va.  606;  Williams  v.  Brooklyn  El. 
R.  Co.,  126  N.  Y.  96;  Phoenix  Ins.  Co. 
V.  Allen,  II  Mich.  512,  83  Am.  Dec. 
756;  Baldwin's  Appeal,  44  Conn.  37. 
Compare  Hastings  v.  Northern  Pac.  R. 
Co.,  53  Fed.  Rep.  224;  Warren  v.  Wal- 
lis,  42  Tex.  472.  See  also,  declaring 
the  same  rule  in  criminal  cases,  State 
V.  Wait,  44  Kan.  310;  Williams  v.  State, 
83  Ala.  68;  Brown  v.  State,  46  Ala.  176; 
Blackman  v.  State,  36  Ala.  295. 

Sufficiency  of  Exceptions.  —  In  order 
to  establish  a  claim  that  reports  of 
other  cases  were  used  as  evidentiary 
matters  in  argument,  the  exceptions 
stating  that  counsel  commented  on 
them  ought  to  show  the  character  of 
the  comments.  Gregory  v.  Ohio  River 
R.  Co.,  37  W.  Va.  606. 

2.  Jackson  v.  Pool,  91  Tenn.  448; 
Ricketts  v.  Chesapeake,  etc.,  R.  Co., 
33  W.  Va.  433;  Gregory  v.  Ohio  River 
R.  Co.,  37W.  Va.  606;  Galveston,  etc., 
R.  Co.  V.  Wesch,  85  Tex.  593  [reversing 
21  S.  W.  Rep.  62];  Western  Union  Tel. 
Co.  V.  Teague  (Tex.  Civ.  App.,  1894), 
27  S.  W.  Rep.  958;  Dillingham  v. 
Wood,  (Tex.  Civ.  App.,  1894)127  S.  W. 
Rep.  1074;  Evansville  v.  Wilter,  86 
Ind.  414;  East  Tennessee,  etc.,  R.  Co. 
V.  King,  88  Ga.  443. 

In  Missouri  Pac.  R.  Co.  v.  Lamothe, 
76  Tex.  219,  .t  was  held  to  be  matter 
of  discretion  subject  to  review  in  case 
of  abuse. 

Caring  Error  by  Instructions.  —  In 
Evansville  v.  Wilter,  86  Ind.  414,  it 
was  held  that  the  error  may  be  cured 
by  proper  instructions  to  the  jury. 

In  Virginia  it  was  held  clearly  per- 
missible for  counsel  for  the  plain- 
tiff to  read  to  the  jury  cases  from  the 
Virginia  reports,  in  order,  as  he  ex- 
pressly declared  to  the  jury,  to  show 
them  "  what  damages  other  Virginia 


juries  have  given."     Norfolk  R.  Co. 
V.  Harman,  83  Va.  553. 

3.  Laughlin  v.  Grand  Rapids  St.  R. 
Co.,  80  Mich.  154;  Williams  z/.  Brooklyn 
El.  R.  Co.,  126  N.  Y.  96,  46  Am.  &  Eng. 
R.  Cas.  149;  Mullen  v.  Reinig,  72  Wis. 
388.  See  also  Baker  v.  Madison,  62 
Wis.  137;  Dillingham  v.  Wood  (Tex. 
Civ.  App.,   1894),  27  S.  W.  Rep.   1074. 

Opinion  on  Construction  of  Libel.  — 
Where  it  is  a  question  for  the  jury 
whether  an  article  is  libelous,  it  is  er- 
ror to  permit  counsel  to  read  to  the 
jury  from  the  decisipn  of  another 
judge  in  overruling  a  demurrer  to  the 
complaint,  wherein  the  opinion  was 
expressed  that  "the  first  impression 
on  reading  a  paragraph  like  this  would 
be  that  the  person  referred  to  had 
been  guilty  of  some  breach  of  trust." 
Press  Pub.  Co.  v.  McDonald,  63  Fed. 
Rep.  238. 

4.  Per  Andrews,  J.,  in  Williams  v. 
Brooklyn  El.  R.  Co.,  126  N.  Y.  96,  46 
Am.  &  Eng.  R.  Cas.  149. 

5.  Williams  v.  Brooklyn  El.  R.  Co., 
126  N.  Y.  96,  46  Am.  &  Eng.  R.  Cas. 
149.  See  also  State  v.  Mahly,  68  Mo. 
315;  State  V.  Reed,  71  Mo.  200;  State 
V.  Klinger,  46  Mo.  22^;  State  v.  Erb, 
9  Mo.  App.  588. 

Wrong  Measure  of  Damages. — Where 
plaintiff's  counsel  argued  that  mental 
anguish  and  suffering  were  elements 
of  damage  in  an  action  for  death  by 
wrongful  act,  and  the  court  refused 
to  instruct  to  the  contrary  and  laid 
down  no  measure  of  damages,  a  judg- 
ment for  the  plaintiff  was  reversed 
although  the  verdict  was  not  excessive 
under  the  facts.  Storrie  v.  Marshall 
(Tex.  Civ.  App.,  1894),  27  S.  W.  Rep. 
224. 

So  in  St.  Louis,  etc.,  R.  Co.  v.  Farr, 
56  Fed.  Rep.  994,  it  was  held  reversible 
error  to  allow  the  plaintiff  to  lay  down 
an  erroneous  rule  for  measuring  loss 
for  death  by  wrongful  act. 

When  Not  Prejudicial. — Reading  bad 
law  would  not  constitute  reversible 
error  if  the  instructions  of  the  court 
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contrary  to  those  which  have  been  laid  down  by  the  court.* 

Arguing  to  the  Court  in  the  Presence  of  the  Jury— The  fact  that  a  cause 
is  being  tried  before  a  jury  does  not  take  away  the  right  of  a 
party  to  instruct  the  court  upon  the  law  of  the  case  by  proper 
argument  or  the  reading  of  authorities;  and  whether  the  jury 
should  be  instructed  to  retire  during  such  reading  is  a  matter 
resting  in  the  sound  discretion  of  the  trial  court,  to  be  deter- 
mined in  view  of  the  circumstances  of  the  particular  case.* 

2.  la  Criminal  Cases.— Whether  counsel  have  a  right  to  address 
the  jury  on  questions  of  law  in  criminal  cases  generally  is  a  ques- 
tion upon  which  the  authorities  are  not  uniform.' 


clearly  operated  as  an  antidote.  Per 
Brannon,  J.,  in  Gregory  7'.  Ohio  River 
R.  Co.,  37  W.  Va.  6o6.  Or  if,  for  other 
reasons,  it  was  evidently  not  prejudi- 
cial. Scott  V.  Chicago,  etc.,  R.  Co.,  68 
Iowa  360;  State  v.  Dibble,  6  Mo.  App. 
584. 

1.  Delaplane  v.  Crenshaw,  15  Gratt. 
(Va.)  458;  Smith  v.  Morrison,  3  A.  K. 
Marsh.  (Ky.)  8r;  Harrison  v.  Park,  i  J. 
J.  Marsh.  (Ky.)  173;  Baltimore,  etc., 
R.  Co.  V.  Boyd,  67  Md.  32,  i  Am.  St. 
Rep.  362;  Hitchins  v.  Frostburg,  68 
Md.  100,  holding  that  counsel  may  be 
stopped  by  the  court.  See  also  Sow- 
erwein  v.  Jones,  7  Gill  &  J.  (Md.)  341; 
Bates  V.  Com.  (Ky.,  1891),  16  S.  W. 
Rep.  528. 

Effect  of  Instructions  in  Limiting  Ar- 
gument.— Missouri  Rev.  Stat.,  1889,  § 
2188,  requires  instructions  by  the  court 
to  precede  arguments  of  counsel. 
"  Hence  counsel  should  be  confined 
in  their  argument  from  legal  premises 
to  the  propositions  of  law  embodied 
in  the  court's  instructions."  Dean  v. 
Chandler,  44  Mo.  App.  338,  holding, 
however,  that  judgment  will  not  be 
reversed  where  the  statements  out- 
side of  the  previous  instruction  are 
good  law. 

Commenting  on  Instructions. — The  In- 
diana statute  providing  that  instruc- 
tions previously  obtained  from  the 
court  and  marked  "given"  may  be 
"  read  "  to  the  jury  in  argument  does 
not  give  counsel  the  right  to  construe 
and  comment  on  such  instructions. 
Scott  V.  Scott,  124  Ind.  66.  See  Bliz- 
zard V.  Applegate,  77  Ind.  516. 

In  California  it  is  discretionary  with 
the  trial  court  to  permit  counsel  to 
read  to  the  jury  and  comment  upon 
the  instructions  previously  settled  by 
the  court.  Boreham  v.  Byrne,  83 
Cal.  23. 

2.  Sanboin    v.    Cunningham    (Cal., 


1893),  33  Pac.  Rep.  894;  Rome  R.  Co.  v. 
Barnett  (Ga.,  1894),  20  S.  E.  Rep.  355; 
Western  Union  Tel.  Co.  v.  Wingate 
(Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 
439- 

In  all  the  foregoing  cases  there  was 
held  to  be  no  prejudice  in  permitting 
law  reports  to  be  read  to  the  court  in 
the  presence  of  the  jury. 

On  a  Motion  for  Nonsuit  the  court 
may,  in  its  discretion,  allow  the  argu- 
ment of  the  motion  without  requiring 
the  jurors  to  retire.  People  v.  Tom- 
linson  (Cal.,   1894),  36   Pac.  Rep.  506. 

3.  "  In  the  courts  of  the  United 
States,  and  in  the  courts  of  most  of  the 
states,  it  is  settled  that  counsel  can- 
not be  permitted  to  argue  to  the  jury 
questions  of  law  which  have  been  de- 
cided by  the  court."  i  Thompson  on 
Trials,  §  942;  Com.  v.  Zimmerman,  i 
Cranch  (C.  C.)  47;  U.  S.  v.  Columbus, 
5  Cranch  (C.  C.)  304;  U.  S.  v.  Wat- 
kins,  3  Cranch  (C.  C.)  441;  U.  S.  v. 
Morris,  i  Curt.  (U.  S.)48;  U.  S.  v. 
Riley,  5  Blatchf.  (U.  S.)  207;  People 
V.  Anderson,  44  Cal.  70;  Callender's 
Case,  Whart.  St.  Tr.  710;  Franklin  v. 
State,  12  Md.  249;  Dejarnette  v.  Com., 
75  Va.  882;  Davenport  v.  Com.,  i 
Leigh  (Va.)  597-  See  also  Bell  v. 
State,  57  Md.  120;  Sowerwein  v. 
Jones,  7  Gill  &  J.  (Md.)  335;  Wheeler 
V.  State,  42  Md.  570. 

In  Missouri,  Texas,  and  Kentucky  it  is 
a  matter  of  discretion.  State  v. 
Klinger,  46  Mo.  224.  See  State  v. 
Mahly,  68  Mo.  315;  Wave  v.  DeWitt, 
20  Tex.  398;  Dempsey  v.  State,  3  Tex. 
App.  430;  Hines  v.  State,  3  Tex.  App. 
483;  Foster  v.  State,  8  Tex.  App.  248; 
Harrison  v.  State,  8  Tex.  App.  183; 
Cross  V.  State,  11  Tex.  App.  84;  Lett 
V.  State,  18  Tex.  App.  627;  Evans  v. 
State,  (Tex.  Crim.  App.,  1894),  28  S.W, 
Rep.  948;  Smith  v.  State,  21  Tex.  App. 
307;  Crane  v.   Com.  (Ky.,   1886),  i  S. 
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Where  Juries  are  Judges  of  Law. — If  the  jury  in  the  particular  case, 
by  the  constitution  or  statutes  of  the  state,  are  the  ultimate  judges 
of  the  law,  it  would  seem  that  counsel  should  be  allowed  to 
address  them  fully  upon  it.* 


W.  Rep.  880,  holding  that,  although 
not  good  practice,  it  is  not  reversi- 
ble error  to  permit  the  prosecuting 
attorney  to  read  to  the  jury  extracts 
from  text-books  in  support  of  the 
judge's  instructions. 

In  California,  Mississippi,  Arkansas, 
and  South  Dakota  the'  court  may  re- 
fuse to  permit  it.  Sullivan  v.  Royer, 
72  Cal.  251,  I  Am.  St.  Rep.  51;  Peo- 
ple V.  Carty,  77  Cal.  213;  People  v. 
Anderson,  44  Cal.  70;  Bangs  v.  State, 
61  Miss.  363;  Winkler  v.  State,  32 
Ark.  539;  Curtis  v.  State,  36  Ark. 
292;  Cline  V.  State,  51  Ark.  147;  State 
V.  Boughner  (S.  Dak.,  1894),  57  N. 
W.  Rep.  736.  See  also  Edwards  v. 
State,  22  Ark.  253;  State  v.  Verry,  39 
Kan.  416;  State  v.  O'Neill,  51  Kan. 
651;  People  V.  Davis  (Cal.,  1S94),  36 
Pac.  Rep.  96. 

Massachusetts,  Maine,  Indiana,  Illinois, 
Georgia,  and  Tennessee. — The  rule  that 
in  criminal  cases  counsel  have  the 
right  to  argue  the  law  to  the  jury 
prevails  in  Massachusetts,  Maine,  In- 
diana, Illinois,  Georgia,  and  Tennes- 
see. Com.  V.  Porter,  10  Met.  (Mass.) 
283;  State  V.  Snow,  18  Me.  346;  Stout 
V.  State,  96  Ind.  407;  Keiser  v.  State, 
83  Ind.  234;  Heagy  v.  State,  85  Ind. 
260;  Schnier  v.  People,  23  111.  17; 
Adams  v.  People,  47  111.  376,  Mullinix 
V.  People,  76  111.  21  r;  Palmer  v.  Peo^ 
pie,  138  111.  356;  Wohlford  v.  People, 
148  111.  296;  Warmock  v.  State,  56  Ga. 
503;  Robinson  v.  Adkins,  19  Ga.  401; 
Jones  V.  State,  65  Ga.  506;  McMath  v. 
State,  55  Ga.  303;  Hannah  v.  State, 
II  Lea  (Tenn.)  201.  In  the  case  last 
cited  the  court  said  :  "  No  lawyer  can 
discuss  propositions  except  in  a  com- 
bination of  law  and  facts."  See  also 
Com.  V.  Hill,  r45  Mass.  305. 

Eulogizing  Judge. — The  prosecuting 
attorney  ought  not  to  be  permitted  to 
eulogize  the  judge  who  delivered  the 
opinion  in  a  case  read  by  him,  but  an 
omission  to  object  is  a  waiver  of  the 
impropriety.  Croom  v.  State,  90  Ga. 
430. 

Cases  on  Circumstantial  Evidence.  — 
Where  a  case  depended  on  circum- 
stantial evidence  there  was  no  objec- 
tion to  counsel  for  defendant  using 
in  argument  Phillips's  "  Remarkable 


Cases  of  Circumstantial  Evidence," 
nor  in  counsel  for  the  state  seeking 
to  break  the  force  and  effect  thereof 
by  characterizing  it  as  a  mere  romance 
or  fiction.  The  court,  however,  should 
not  express  an  opinion  on  the  subject, 
but  should  instruct  the  jury  what  prin- 
ciples applicable  to  the  case  ought  to 
guide  them  in  reaching  a  verdict. 
Jones  V.  State,  65  Ga.  506. 

Beading  Statutes. — At  the  trial  of  a 
criminal  case,  whether  the  defendant's 
counsel  shall  be  allowed  to  read  to  the 
jury  provisions  of  the  statutes  other 
than  those  relating  to  the  offense 
charged,  instead  of  stating  them  oral- 
ly, is  within  the  discretion  of  the 
presiding  judge,  to  the  exercise  of 
Avhich  no  exception  lies.  Com.  v.  Hill, 
145  Mass.  305. 

Stating  Judgment. — It  is  proper  for 
counsel  for  the  plaintiff  to  state  to  the 
jury  in  a  given  case  what  judgment 
the  law  directs  shall  be  given  on  a 
verdict  against  the  defendant.  Guinea 
V.  People,  37  111.  App.  450. 

Directing  Argument  to  Bench. — "  It  is 
unquestionably  more  decorous  and  re- 
spectful to  the  bench  that  argument 
upon  the  law  should  always  be  ad- 
dressed to  the  court,  and  such  we 
believe  is  the  general  rule.  The  jury 
hear  the  argument  and  they  have  a 
right  to  give  it  such  weight  as  it  seems 
to  them  properly  to  be  entitled  to." 
Cooley  on  Constitutional  Limitations 
(4th  ed.)  415,  416. 

Curtailing  Argument  of  Law.  —  "It 
seems  to  be  everywhere  agreed  that 
the  court  may  curtail  the  argument 
of  law  to  the  jury  within  reasonable 
limits."  I  Thompson  on  Trials,  §  946, 
citing  Com.  v.  Austin,  7  Gray  (Mass.) 
51;  Murphy  f.  State,  6  Ind.  490;  Com. 
V.  Murphy,  10  Gray  (Mass.)  i;  May- 
field  V.  Cotton,  37  Tex.  229;  Curtis  v. 
State,  36  Ark.  284;  Winkler  v.  State, 
32  Ark.  539;  People  v.  Anderson,  44 
Cal.  65. 

1.  Cooley  on  Constitutional  Limita- 
tions (4th  ed.)  412;  Klepfer  v.  State, 
121  Ind.  491,  holding  that  the  prose- 
cuting attorney  may  argue  his  con- 
clusions of  what  was  proven  by  the 
evidence  in  the  light  of  decided  cases 
which  he  read;  Stout  v.  State,  96  Ind. 
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VI.  LEOITIMATE  Debate — comments  on  Facts  Proved  or  Disputed.— In 
his  argument  to  the  jury  it  is  of  course  the  privilege  of  counsel 
to  descant  upon  the  facts  proved  or  admitted  in  the  pleadings.* 
And  it  is  error  for  the  court  to  interrupt  him  and  deny  his  as- 
sertions supported  by  evidence,  and  prevent  him  from  comment- 
ing on  disputed  facts.*  His  illustrations  may  be  as  various  as  the 
resources  of  his  genius ;  his  argumentation  as  full  and  profound 


407;  Lynch  v.  State,  9  Ind.  541;  Har- 
vey V.  State,  40  Ind.  516;  Murphy 
V.  State,  6  Ind.  490;  Indiana  Bill  of 
Rights,  §  rg. 

Maryland.  —  The  contrary  seems  to 
have  been  held  in  Maryland.  Frank- 
lin V.  State,  12  Md.  236. 

In  Missouri,  where,  by  statute,  the 
instructions  of  the  court  precede  the 
argument  of  counsel,  it  is  error  to 
permit  the  prosecuting  attorney  in  his 
closing  argument  to  state  the  law  in 
a  manner  prejudicial  to  the  accused. 
State  V.  Reed,  71  Mo.  200.  See  also 
State  V.  Klinger,  46  Mo.  224;  State  v. 
Mahly,  68  Mo.  315;  State  v.  Evans 
(Mo.,  1894),  28  S.  W.  Rep.  8. 

Statements  Contradicting  Instructions. 
— In  Bates  v.  Com.  (Ky.,  1891),  16  S. 
W.  Rep.  528,  a  conviction  was  reversed 
because  the  court  overruled  an  objec- 
tion to  statements  by  the  prosecuting 
attorney  which  contradicted  prior  in- 
structions of  the  court  on  a  material 
point. 

Statements  Affecting  Issues  of  Fact. — 
It  is  error  to  permit  prosecuting  coun- 
sel in  his  closing  argument  to  the  jury 
to  read  statements  from  reported  cases 
as  affecting  certain  issues  of  fact  in 
the  case  on  trial.  State  v.  Wait,  44 
Kan.  310. 

Conversely,  it  is  not  error  for  the 
court  to  refuse  to  permit  such  matter 
to  be  read  by  defendant's  counsel. 
Williams  v.  State,  83  Ala.  68;  Brown 
V.  State,  46  Ala.  176;  Blackman  v. 
State,  36  Ala.  295. 

Keading  Facts  of  Case  in  Beply  to 
Counsel  Beading  Law. — Where  counsel 
for  the  defendant  in  discussing  legal 
questions  to  the  court  reads  from  the 
opinions  in  reported  cases,  the  attor- 
ney for  the  state  may  properly  be  per- 
mitted to  read  to  the  court  the  facts 
as  reported  therein,  the  court  instruct- 
ing the  jury  not  to  regard  them.  As- 
kew V.  State,  94  Ala.  4. 

Arguing  upon  Defendant's  Bight  of 
Appeal. — It  is  reversible  error  to  allow 
the  prosecuting  attorney  to  argue  for 
a  conviction  because  the  defendant  has 


a  right  of  appeal  if  the  conviction  is 
erroneous,  and  that  the  state  has  no 
such  right.  Crow  v.  State  (Tex.  Crim. 
App.,  1894),  26  S.  W.  Rep.  209;  Brazell 
V.  State  (Tex.  Crim.  App.,  1894),  26 
S.  W.  Rep.  723.  Otherwise  where  the 
proof  of  guilt  is  clear.  Moore  v.  State 
(Tex.  Crim.  App.,  1894),  28  S.  W.  Rep. 
686. 

1.  The  proper  scope  and  limitation 
of  arguments  is  discussed  at  great 
length  by  Fowler,  J.,  in  the  leading 
case  of  Tucker  v.  Henniker,  41  N.  H. 
317.  See  also  Brown  v.  Swineford,44 
Wis.  282,  28  Am.  Rep.  582;  Berry  v. 
State,  10  Ga.  522;  Thompson  v.  State, 
43  Tex.  268. 

Personal  Allusion  to  Juror. — A  personal 
allusion  made  to  the  probable  state  of 
mind  of  one  of  the  jurors,  and  his  at- 
titude on  one  of  the  questions  in- 
volved, is  exceedingly  reprehensible. 
Bessette  v.  State,  loi  Ind.  85. 

Addressing  a  Juror  by  Name. — Where 
counsel  addresses  a  juror  by  name  it 
is  an  indiscretion  that  should  be  re- 
buked, but  if  the  attention  of  the 
court  was  not  called  to  the  matter  and 
there  is  no  probability  of  prejudice 
the  judgment  will  riot  be  reversed. 
Jordan  v.  People  (Colo.,  1894),  36  Pac. 
Rep.  218. 

Stenographer's  Notes.  —  Counsel  for 
the  state  in  reviewing  the  evidence 
may  read  from  the  notes  of  the  official 
stenographic  reporter.  State  v.  Mc- 
Cool,  34  Kan.  616. 

Using  Written  Argument. — It  is  not 
error  to  allow  counsel  while  address- 
ing a  jury  to  use  and  refer  to  a  writ- 
ten argument.  Royston  v.  Royston, 
29  Ga.  82. 

Beading  Special  Interrogatories. — It  is 
competent  for  an  attorney  to  read  spe- 
cial interrogatories  to  the  jury  and  to 
discuss  the  evidence  applicable  there- 
to, and  to  suggest  the  answers  which 
in  his  judgment  ought  to  be  rendered. 
Timins  v.  Chicago,  etc.,  R.  Co.,  72 
Iowa  94. 

2.  State  V.  Washington,  30  La.  Ann. 
49. 
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as  learning  can  make  it ;  and  he  may,  if  he  will,  give  play  to  his 
wit,  or  wings  to  his  imagination.* 

Comment  on  Absence  of  Witnesses. — Counsel  may  comment  upon  the 
absence  or  nonproduction  of  witnesses  by  the  adverse  party  when 
they  are  shown  or  presumed  to  be  cognizant  of  the  facts  in 
issue,*   but  not  where  it  appears  that  the  usual  means  were  em- 


1.  Per  Fowler,  J.,  in  Tucker  v.  Hen- 
niker,  41  N.  H.  323. 

Appealing  to  Besponsibility  of  Jurors. — 
It  was  held  to  be  "proper  for  the 
counsel  for  the  defendant  to  impress 
upon  the  minds  of  the  jury  their  duty 
to  acquit  the  defendant  if  his  guilt  was 
not  proved  by  the  evidence  in  the  case, 
and  to  remind  them  that  whenever 
they  should  have  proper  occasion  to 
give  a  reason  for  acquitting  the  defend- 
ant it  would  be  sufficient  to  say  that 
his  guilt  was  not  proved.  Counsel 
had  a  right  to  present  this  thought  in 
a  logical  or  a  rhetorical  form;  he  was 
at  liberty  to  dramatize  it  in  imaginary 
dialogue,  and  to  illustrate  and  enforce 
it  by  imaginary  occasions  ; "  and  a 
new  trial  was  granted  because  the 
presiding  judge  stopped  him  in  that 
line  of  argument,  to  which  due  excep- 
tion was  taken.  Com.  v.  Brownell, 
145  Mass.  3ig. 

Alluding  to  Possible  Pardon. — On  a 
prosecution  for  murder,  remarks  of  the 
prosecuting  attorney  to  the  effect  that 
the  defendant  should  be  hanged  in- 
stead of  being  sent  to  the  peniten- 
tiary, as  in  the  latter  case  he  might  be 
pardoned,  are  not  objectionable.  Mc- 
Neil V.  State  (Ala.,  1894),  15  So.  Rep. 
352.  State  V.  Shawen  (W.  Va.,  1894), 
20  S.  E.  Rep.  873,  was  a  similar  case, 
with  the  same  conclusion. 

Commenting  on  Abuse  of  "  Reasonable 
Doubt." — It  is  not  error  for  the  state's 
attorney  to  say  to  the  jury  that  more 
scoundrels  have  been  permitted  to  go 
at  large  under  the  doctrine  of  reason- 
able doubt  than  they  are  aware  of,  and 
that  the  trouble  is  that  juries  misun- 
derstand the  doctrine.  State  v.  Val- 
well  (Vt.,  1894),  29  Atl.  Rep.  1018. 

2.  Missouri  Pac.  R.  Co.  v.  White,  80 
Tex.  202,  holding  that  counsel  may 
argue  that  they  were  not  produced  be- 
cause their  testimony  would  be  ad- 
verse ;  Tipton  v.  State,  30  Tex.  App. 
530  ;  Gray  v.  Burk,  ig  Tex.  228  ;  Van 
Slyke  V.  Chicago,  etc.,  R.  Co.,  80  Iowa 
620  ;  Goodman  v.  Sapp,  102  N.  Car. 
477;  City  Nat.  Bank  v.  Bridgers  (N. 
Car.,  1894),  19  S.  E.  Rep.  666;  State  v. 


Kiger  (N.  Car.,  1894),  20  S.  E.  Rep. 
456  ;  Chambers  v.  Greenwood,  68  N. 
Car.  274;  State  v.  Weddington,  103  N. 
Car.  364  ;  Grubbs  v.  North  Carolina 
Home  Ins.  'Co.,  108  N.  Car.  472,  23 
Am.  St.  Rep.  62;  Gavigan  v.  Scott,  51 
Mich.  373;  Com.  v.  Haskell,  140  Mass. 
128;  Green  z*.  State,  97  Ala.  59;  Graves 
V.  U.  S.,  150  U.  S.  118;  Kircher  v. 
Milwaukee  Mechanics'  Mut.  Ins.  Co., 
74  Wis.  470. 

Laying  Foundation  for  Comment.  — 
"  Before  counsel  can  properly  com- 
ment upon  the  absence  of  witnesses 
there  must  be  some  facts  or  circum- 
stances from  which  the  jury  would 
have  the  right  to  infer  that  their  tes- 
timony would  be  important  and  ma- 
terial, and  it  is  the  duty  of  courts  to 
prevent  such  comment  in  the  absence 
of  such  testimony."  Cook  v.  Standard 
L.,  etc.,  Ins.  Co.,  86  Mich.  554,  hold- 
ing, however,  that,  under  the  circum- 
stances, the  error  was  not  sufficient 
ground  for  reversal. 

Witnesses  to  Contradict  Evidence  Er- 
roneously Admitted. — Comments  on  fail- 
ure to  produce  witnesses  to  contradict 
evidence  erroneously  admitted  is 
grave  error.  People  v.  O'Brien,  68 
Mich.  468. 

Omission  to  Call  Friends  who  were  Eye- 
witnesses.—  Where,  after  the  court  re- 
fused to  require  the  state  to  call  eye- 
witnesses of  the  homicide  who  were 
friends  of  the  defendant,  the  defense 
refused  to  call  them  it  was  proper  for 
the  district  attorney  to  comment  on 
the  fact.  Mayes  v.  State  (Tex.  Crim. 
App.,  1893),  24  S.  W.  Rep.  421. 

Deposition  Not  Put  in  Evidence. — It 
has  been  held  that  if  one  side  takes  a 
deposition  and  does  not  put  it  in  evi- 
dence, the  other  side  may  comment  on 
the  fact.  Learned  v.  Hall,  133  Mass. 
417.  See  also  Robinson  v.  Woodford, 
37  W.  Va.  377  ;  Com,  v.  Haskell,  140 
Mass.  128. 

Failure  to  Call  Physician  in  Personal- 
injury  Case. — In  action  for  personal  in- 
juries counsel  for  the  defendant  may 
comment  upon  the  omission  of  the 
plaintiff  to  call  as  a  witness  the  physi- 
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ployed  to  secure  their  attendance.* 

Conduct,  Motives,  and  Credibility. — He  may  arraign  the  conduct  of 
the  parties ;  impugn,  excuse,  justify,  or  condemn  motives,  so  far 
as  they  are  developed  in  evidence ;  assail  the  credibility  of 
witnesses  when  it  is  impeached  by  direct  evidence  or  by  the 
inconsistency  or  incoherence  of  their  testimony,  their  manner  of 
testifying,  their  appearance  upon  the  stand,  or  by  circumstances.* 


cian  who  attended  him.  Evans  v. 
Trenton,  112  Mo.  390;  BuUard  v.  Bos- 
ton, etc.,  R.  Co.,  64  N.  H.  31,  10  Am. 
St.  Rep.  367. 

Witnesses  Not  Called  at  Preliminary 
Hearing. — It  was  held  legitimate  for 
the  district  attorney  to  remark  upon 
the  failure  of  the  defendant  to  offer  in 
evidence  at  the  preliminary  hearing 
matter  which  constituted  the  principal 
defense  on  the  pending  trial,  the  same 
witnesses  being  present  on  both  trials. 
Tweedle  v.  State,  29  Te.x.  App.  586. 

Omission  to  Call  Opposite  Counsel.  — 
Where  the  attorneys  engaged  in  a 
cause  are  by  rule  of  court  incompe- 
tent to  testify  except  by  leave  of  the 
court  or  by  withdrawing  from  the 
case,  the  court  may  require  counsel  to 
refrain  from  comment  upon  the  omis- 
sion to  call  the  opposite  counsel  as  a 
witness.  Freeman  v.  Fogg,  82  Me. 
408. 

Where  the  Witnesses  were  Unneces- 
sary.— Where  the  plaintiff  made  out  a 
prima  facie  case  it  was  improper  for 
the  defendant  to  comment  in  his  open- 
ing argument  upon  the  fact  that  wit- 
nesses had  been  subpoenaed  by  the 
plaintiff,  who  were  cognizant  of  the 
facts  and  present  in  court,  but  had  not 
been  called.  Bendetson  v.  Moody 
(Mich.,  1894),  59  N.  W.  Rep.  252. 

1.  Mitchell  V.  Tacoma  R.,  etc.,  Co. 
(Wash.,  1894),  37  Pac.  Rep.  341. 

2.  Per  Fowler,}.,  in  Tucker  v.  Hen- 
niker,  41  N.  H.  323. 

Form  of  Interrogatories. — Counsel  may 
comment  upon  the  form  of  interroga- 
tories written  by  the  adverse  party 
personally  and  propounded  to  a  wit- 
ness testifying  by  deposition  and  ar- 
gue admissions  therefrom  inconsistent 
with  the  testimony  of  the  party  him- 
self. Smiley  v.  Burpee,  5  Allen  (Mass.) 
568,  where  Bigelow,  C.J.,  said  that 
"  if  a  witness  should  be  examined  on 
the  stand,  the  mode  in  which  questions 
were  framed  would  certainly  be  open 
to  observation." 

Charging  Perjury  and  Bribery.  — 
Where  a  witness  called  by  the  plaintiff 


had  given  evidence  favorable  to  the 
defendant,  and  his  testimony  was  con- 
tradicted by  that  of  other  witnesses, 
it  was  held  proper  for  counsel  to  argue 
that  he  had  committed  perjury  and 
had  been  bribed.  East  St.  Louis  Con- 
necting R.  Co.  V.  O'Hara,  150  111.  580, 
where  the  opinion  of  the  court  inti- 
mates that  it  was  a  proper  and  legiti- 
mate inference  "  from  all  the  evidence 
in  the  case." 

Failure  to  Produce  Documents.  — 
Where  there  was  evidence  in  the  case 
that  certain  documents  existed  and 
were  in  defendant's  possession,  the 
counsel  for  plaintiff  was  properly  al- 
lowed to  argue  inferences  from  a 
failure  to  produce  them  in  compliance 
with  an  order  of  the  court.  Williams 
V.  Cleveland,  etc.,  R.  Co.  (Mich.,  1894), 
61  N.  W.  Rep.  52. 

Adverse  Inference  from  Demand  for  Ex- 
cessive Damages. — In  a  personal-injury 
case  there  was  evidence  that  plain- 
tiff's hip  was  fractured,  and  that  the 
injury  was  probably  permanent,  con- 
sidering her  advanced  age  ;  it  was 
held  not  an  abuse  of  discretion  to  per- 
mit defendant's  attorney  to  say  to  the 
jury,  "  Is  not  the  fact  that  plaintiff 
claims  $10,000  for  a  comparatively 
slight  injury  evidence  of  an  attempt 
to  make  a  large  sum  of  money  out  of 
a  comparatively  trivial  injury  ?"  Oi- 
fermann  v.  Union  Depot  R.  Co.  (Mo., 
1894),  28  S.  W.  Rep.  742. 

Allusion  to  Circumstances  to  Contradict 
Witness.  —  In  a  prosecution  for  mur- 
der the  defendant  testified  that  the 
deceased  had  made  an  insulting  re- 
mark about  the  defendant's  wife,  and 
the  district  attorney  in  his  argument 
to  the  jury  referred  to  the  deceased 
"as  a  veteran  in  the  late  war  who 
rendered  meritorious  service  to  the 
government,  went  to  war,  and  would 
be  the  last  man  to  call  a  woman  a 
whore."  It  was  held  that  such  lan- 
guage did  not  pass  the  legitimate 
limit  of  debate.  "  The  district  attor- 
ney had  a  right  to  allude  to  any  cir- 
cumstances disclosed  by  the  evidence 

15 


Legitimate 


ARGUMENTS  OF  COUNSEL. 


Deliate. 


Arguing  Conclusions  from  Testimony. — He  may  argue  such  conclusions 
from  the  testimony  as  he  pleases,  provided  he  does  not  misquote 
witnesses.*     He    may  urge  that   the   natural   presumptions  are 


which  in  his  view  rendered  the  story 
of  the  defendant  improbable."  Per 
Andrews,  C.J.,  in  People  v.  Rohl,  138 
N.  Y.  616. 

Traveling  Outside  the  Becord.  —  In 
an  action  against  a  railroad  company 
by  a  servant  for  injuries,  it  is  error  to 
permit  plaintiff's  counsel  to  declare  in 
commenting  on  the  testimony  of  fel- 
low-servants on  behalf  of  the  defend- 
ant that  "  it  is  a  part  of  the  contract 
of  every  railroad  man  that  he  must 
swear  for  the  road  or  be  discharged." 
Missouri,  etc..  R.  Co.  v.  Woods  (Tex. 
Civ.  App.,  1894),  25  S.  W.  Rep.  741, 
the  court  expressly  recognizing,  how- 
ever, the  rule  that  it  is  "  the  privilege 
and  duty  of  counsel  to  point  out  to  the 
jury  the  relation  of  the  witnesses  to 
the  party  for  whom  they  testify,  and 
any  and  all  circumstances  which  may 
probably  prompt,  control  or  bias  the 
testimony  of  any  witness." 

The  defendant,  having  testified  for 
himself,  the  prosecuting  attorney  said 
in  his  closing  argument :  "  It  is  the 
history  of  criminal  prosecutions  that, 
if  a  defendant  does  not  plead  guilty 
before  the  court,  he  always  goes 
upon  the  witness-stand  and  denies  the 
charge."  It  was  held  that  the  state- 
ment was  not  in  the  line  of  mere  de- 
nunciatory argument  or  legitimate 
comment  ©n  the  interest  of  the  defend- 
ant in  the  result  of  the  prosecution, 
but  an  improper  statement  of  a  prop- 
osition, without  any  proof  to  support 
it;  and  a  new  trial  was  granted  on  ac- 
count of  the  refusal  of  the  court  to 
cause  it  to  be  withdrawn.  Lewis  v. 
State  (Ind.,  1894),  36  N.  E.  Rep.  iiio. 

Disparaging  Evidence  as  it  Comes  In. 
— It  is  not  proper  to  allow  counsel, 
against  objection,  to  disparage  evi- 
dence offered  by  his  adversary  as  it 
comes  in  by  making  to  the  court  in  the 
hearing  of  the  jury  an  address  upon  the 
infirmities  of  the  evidence,  the  counsel 
declaring  at  the  same  time  that  he 
does  not  object  to  its  reception,  but 
desires  that  it  be  admitted.  Travel- 
ers' Ins.  Co.  V.  Sheppard,  85  Ga.  751. 

1.  Ramsey  v.  State  (Ga.,  1893),  17 
S.  E.  Rep.  613;  Robinson  v.  Wood- 
manser,  80  Ga.  249;  Taylor  v.  State, 
83  Ga.  659;  Cheltenham  Stone,  etc., 
Co.  V.  Gates  Iron  Co.,  124  III.  623,  16 


N.  E.  Rep.  923;  Spahn  v.  People,  137 
111.  538;  Egan  V.  Murray,  80  lowaiSo; 
Warner  v.  State,  114  Ind.  137;  Combs 
V.  State,  75  Ind.  219;  Mosier  v.  Stoll, 
119  Ind.  244;  Waterman  v.  State,  116 
Ind.  51;  Maxwell  v.  State,  31  Tex. 
Crim.  App.  119;  Suitor  v.  Wood,  76 
Tex.  403;  Graham  z'.  State  (Tex.  Crim. 
App.,  1894),  24  S.  W.  Rep.  645;  Gal- 
veston, etc.,  R.  Co.  V.  Duelm  (Tex. 
Civ.  App.,  1893),  24  S.  W.  Rep.  334; 
State  V.  Shawen  (W.  Va. ,  1894),  20 
S.  E.  Rep.  873;  Gallinger  v.  Lake 
Shore  Traffic  Co.,  67  Wis.  529;  Hart 
Mfg.  Co.  V.  Mann's  Boudoir  Car  Co., 
65  Mich.  564;  Harris  w.  Detroit  City  R. 
Co.,  76  Mich.  227;  People  v.  Harrison, 
93  Mich.  594;  State  v.  Emory,  79  Mo. 
463.  See  also  State  v.  Anderson,  45 
La.  Ann.  651;  Hansbro  v.  Blum,  3 
Tex.  Civ.  App.  108;  Williams  v. 
Brooklyn  El.  R.  Co.,  126  N.  Y.  96, 
46  Am.  &  Eng.  R.  Cas.  149;  Caupfield 
V.  Cook,  92  Mich.  626;  Valley  Iron 
Works  Mfg.  Co.  v.  Grand  Rapids 
Flcvuring  Mill  Co.,  85  Wis.  274;  Chacon 
V.  Territory  (N.  Mex.,  1893),  34  Pac. 
Rep.  448. 

Cause  of  Employe's  Discharge. — In  an 
action  for  personal  injuries  to  the 
plaintiff,  a  passenger  on  defendant's 
cars,  it  appeared  that  the  motorman 
was  discharged  soon  after  the  acci- 
dent; but  there  was  no  evidence  why 
he  was  discharged,  and  counsel  was 
permitted  to  argue  that  he  was  dis- 
charged for  incompetency  and  care- 
lessness at  the  time  of  the  accident, 
and  it  was  held  no  error.  Sears  v. 
Seattle  Consolidated  St.  R.  Co.,  6 
Wash.  227. 

Motives  of  Defendant.  —  In  an  action 
against  a  company  running  a  sawmill 
for  injuries  caused  by  the  bursting  of 
a  "slab  burner"  as  a  result  of  burn- 
ing an  excessive  quantity  of  material 
therein  at  one  time,  remarks  made  by 
plaintiff's  counsel  charging  defendant 
with  having  been  moved  by  motives 
of  parsimony  in  failing  to  have  the 
burner  repaired  or  replaced  after  it 
was  cracked  and  warped  some  years 
previously,  were  within  the  limits  of 
legitimate  debate.  Faerber  v.  T.  B. 
Scott  Lumber  Co.,  86  Wis.  226.  See 
also  Galveston,  etc.,  R.  Co.  v.  Duehn 
(Tex. Civ.  App.  ,1893),  23S.W.  Rep.  596. 
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against  even  uncontradicted  testimony,*  and  deduce  an  admission 
of  crime  from  an  ambiguous  statement  by  the  defendant.* 

Illogical  Argument. — And  the  fact  that  his  argument  is  illogical  is 
not  enough  to  put  the  court  in  error  for  refusing  to  arrest  it  upon 
request.^ 

Mere  Exaggeration.— Nor  is  the  court  required  to  interfere  where 
the  argument  merely  exaggerates  some  feature  of  the  case  upon 
which  there  is  testimony."* 

VII.  Use  of  Pleadings. — Statements,  admissions,  and  allega- 
tions in  pleadings  are  matters  in  evidence  for  all  the  purposes  of 
the  action  ;  they  are  made  for  the  purpose  of  the  trial,  and  are 
before  the  court  and  jury,  and  may  be  used  for  any  legitimate 
purpose.*  They  may  ordinarily  be  read  by  counsel  to  the  jury 
without  any  impropriety.® 

3  Wash.  Ter.  353;  Skagit  R.,  etc.,  Co.  v. 
Cole,  2  Wash.  57;  Green  v.  State,  97 
Ala.  59,  citing  Commercial  F.  Ins.  Co. 
V.  Allen,  80  Ala.  571;  Childresz'.  State, 
86  Ala.  77;  Cross  v.  State,  68  Ala.  476. 
See  further  Birmingham  Mineral  R. 
Co.  V.  Harris,  98  Ala.  326;  Morrison  v. 
State,  76  Ind.  335;  Dikeman  v.  Arnold, 
83  Mich.  218;  Missouri  Pac.  R.  Co.  v. 
White,  80  Tex.  202;  Angle  v.  Bilby, 
25  Neb.  595. 

"  Facts  not  proved  cannot  be  dis- 
cussed; but  illogical  deductions  from 
facts  proved  may  be  insisted  upon,  and 
there  is  no  remedy."  Inman  v.  State, 
72  Ga.  278. 

Beckless  Misstatements. — A  new  trial 
granted    where     the     presiding 


Claim  as  to  What  Testimony  Was. — "  It 
is  very  common  for  opposing  counsel 
to  differ  as  to  what  the  testimony  was, 
and  each  should  be  permitted  to  main- 
tain his  claim  before  the  jury  whose 
province  it  is  to  determine  what  evi- 
dence has  been  submitted."  State  v. 
Beasley,  84  Iowa  83;  Grace  v.  Mc- 
Arthur,  76  Wis.  641.  See  Hatcher  v. 
State,  18  Ga.  460;  People  v.  Barnhart, 

59  Cal.  402;  People   v.   Lee  Ah  Yute, 

60  Cal.  95;  Long  v.  State,  12  Ga.  330. 
Challenge  to  Opposing  Attorney  to  Ex- 
plain Facts. — The  remarks  of  a  prose- 
cuting attorney  challenging  the  attor- 
ney for  the  defendant  to  explain  the 
facts  and  circumstances  upon  any 
other  hypothesis  than  that  of  guilt, 
and  to  give  his  version  of  the  case, 
cannot  be  said  to  be  prejudicial.  Peo- 
ple V.  Hall,  94  Cal.  595. 

Irrelevant  Facts. — In  an  action  by  a 
servant  for  negligence  of  the  master, 
where  it  appeared  that  the  master  was 
insured  against  accidents,  but  that  this 
fact  was  not  relied  upon  by  the  defend- 
ant in  any  way  as  a  defense,  it  was 
not  error  to  refuse  to  allow  plaintiff's 
counsel  to  argue  to  the  jury  that  the 
defendant  would  be  likely  to  be  less 
careful  in  looking  after  his  machin- 
ery than  if  he  had  not  been  insured. 
Tremblay  v.  Harnden  (Mass.,  1894), 
38  N.  E.  Rep.  972. 

1.  Bronson  v.  Leach,  74  Mich.  713. 

2.  State  V.  Rogers,  108  Mo.  202; 
Hodge  V.  State,  97  Ala.  37. 

3.  Sears  v.  Seattle  Consolidated  St. 
R.  Co.,  6  Wash.  227,  citing  Proctor  v. 
DeCamp,  83  Ind.  559.  See  also  Hin- 
ton  V.  Cream  City  Co.,  65  Wis.  323; 
Scott  V.  Chicago,  etc.,  Co.,  68  Iowa 
362;  Dowdell  V.  Wilcox,  64  Iowa  721; 
Columbia,  etc.,  R.  Co.  v.  Hawthorne, 


judge,  against  objection,  permitted 
the  prosecuting  attorney  in  a  criminal 
case  to  argue  that  if  the  state  had 
made  out  a  probable  case  then  the 
burden  rested  upon  the  defendant  to 
overcome  it,  and  to  use  other  intem- 
perate language  of  a  like  nature.  Peo- 
ple V.  Lange,  90  Mich.  454. 

4.  Prather  v.  McClelland  (Tex.  Civ. 
App.,  1894),  28  S.  W.  Rep.  94,  decided 
upon  a  rehearing,  and  receding  from 
the  position  taken  on  the  original 
hearing  in  26  S.  W.  Rep.  657. 

Where  the  argument  is  within  the 
evidence,  mere  exaggerated  language 
will  not  work  a  reversal  if  permitted 
by  the  trial  court.  Kain  v.  Bare,  4 
Ind.  App.  440;  State  v.  Mallon,  75  Mo. 
355;  State  V.  Estis,  70  Mo.  428;  Over- 
cash  V.  Kitchie,  89  N.  Car.  380;  Boldt 
V.    State  (Wis.,   i888),  35   N.  W.   Rep. 

935. 

6.  Per  Earl,  J.,  in  Holmes  v.  Jones, 
121  N.  Y.  461. 

6.  Knight  v.  Russ,  77  Cal.  410;  Tis- 
dale  V.  Delaware,  etc.,  Canal  Co.,  119 
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Amended  Pleading. — But  where  an  original  pleading  has  been 
amended,  the  original  cannot  properly  be  used  in  final  argument 
if  it  has  not  been  put  in  evidence.* 

Pleading  Withdrawn. — And  the  court  may  also  direct  counsel  to 
refrain  from  discussing  a  pleading  which  has  been  withdrawn.* 

VIII.  Comments  on  Failuee  of  Accused  to  Testify  in  a  Crimi- 
nal Case — 1.  General  Scope  and  Effect  of  Statutory  Provisions. — It  is 
commonly  provided  by  statute  in  the  United  States  that  an 
accused  person  in  a  criminal  case  may  testify  in  his  own  behalf, 
and  that  his  failure  to  do  so  shall  not  create  any  presumption 
against  him.  In  some  states  the  statute  also  prohibits  any  reference 
to  or  comment  upon  his  neglect  or  failure  to  testify.  It  is  gener- 
ally held,  even  in  the  absence  of  the  express  provisions  last  men- 
tioned, that  any  allusion  to  the  circumstance,  except  by  the 
prisoner's*  counsel,  especially  if  it  be  of  a  hostile  nature,  must  be 


N.  Y.  416;  Claflin  v.  New  York  Stand- 
ard Watch  Co.  (City  Ct.),  23  N.  Y. 
Supp.  324;  Rowe  V.  Comley,  i  N.  Y. 
City  Rep.  466,  2  Civ.  Pro.  Rep.  (N.  Y. 
C.  PI.)  427. 

Where,  in  an  action  for  damages  for 
personal  injuries  caused  by  a  defect- 
ive highway,  the  plaintiff's  evidence 
showed  that  he  had  suffered  from 
hernia  prior  to  the  accident,  and  that 
it  was  aggravated  by  the  injury,  it 
was  not  error  to  permit  defendant's 
counsel  in  his  closing  argument  to 
comment  on  the  fact  that  the  plaintiff 
had  omitted  to  mention  such  facts  in 
his  statement  filed  with  the  town  clerk 
and  selectmen,  as  required  by  statute. 
The  omission  might  fairly  be  re- 
garded as  an  admission  against  him. 
Felch  V.  Weare  (N.  H.,  1891),  27  Atl. 
Rep.  226. 

It  is  proper  for  counsel  in  argument 
to  comment  upon  an  interrogation 
which  it  is  proposed  to  propound  to 
the  jury,  and  array  the  evidence  which 
bears  upon  it.  Gresley  v.  State,  123 
Ind.  72. 

In  an  action  involving  among  other 
issues  the  sanity  of  the  plaintiff,  his 
counsel  in  addressing  the  jury  com- 
mented upon  the  failure  of  one  of  the 
defendants  to  answer  the  sworn  com- 
plaint, which  reflected  upon  his  char- 
acter. The  complaint  was  not  put  in 
evidence,  and  it  was  held  that  upon 
objection  by  the  other  side  the  court 
erred  in  not  stopping  counsel.  "While 
pleadings  may  be  read  to  the  jury  un- 
der direction  of  the  court  in  order 
that  they  may  understand  fully  the 
nature  and  scope  of  the  issues,  yet 
where  they  are  to  be  used  as  evidence 
they  should  be  formally  introduced  as 


such."  Smith  v.  Smith,  106  N.  Car. 
498.  See  also  Smith  v.  Nimocks,  94 
N.  Car.  243;  State  v.  Whit,  5  Jones 
(N.  Car.)  224. 

In  Garfield  v.  Knight's  Ferry,  etc.. 
Water  Co.,  i4Cal.  35,  there  was  held  to 
be  no  harm  in  reading  the  complaint 
to  the  jury  in  order  to  point  out  the 
allegations  in  it  which  were  admitted 
by  not  being  denied. 

1.  Taft  V.  Fiske,  140  Mass.  250,  54 
Am.  Rep.  459;  Walcott  v.  Kimball,  13 
Allen  (Mass.)  460;  Phillips  v.  Smith, 
no  Mass.  61. 

2.  Riley  v.  Iowa  Falls,  83  Iowa 
761. 

Reading  Pleading  to  which  Exceptions 
have  Been  Sustained. — In  Smith  v.  Wil- 
son (Tex.  Civ.  App.,  1S92),  20  S.  W. 
Rep.  1119,  the  practice  of  permitting 
allegations  in  pleadings  to  be  read  to 
the  jury  after  exceptions  thereto  have 
been  sustained  was  condemned,  but  a 
new  trial  refused,  there  being  no  preju- 
dice in  the  particular  case. 

3.  Comment  by  Prisoner's  Counsel. — 
"As  there  is  danger  that  the  jury, 
knowing  that  the  law  now  permits  a 
defendant  to  testify,  may  draw  infer- 
ences against  him  from  his  omission 
so  to  do,  his  counsel  may  properly, 
in  addressing  the  jury,  insist  and  en- 
large upon  his  constitutional  and  legal 
right  in  this  respect."  Per  Gray,  C.J., 
in  Com.  v.  Scott,  123  Mass.  229,  25  Am. 
Rep.  81.  Observe,  however,  that  the 
Massachusetts  Statute  (see  the  follow- 
ing note)  does  not  expressly  forbid 
comment,  as  the  statutes  do  in  many 
of  the  states.  On  the  other  hand,  the 
language  of  the  Kansas  statute  (see  the 
following  note)  would  probably  sus- 
tain the  same  ruling  in  that  state. 
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excluded  from  the  jury;  and  that  if  the  court  permits  a  violation 
of  the  rule,  it  is  error  for  which  a  new  trial  will  be  granted,*  ex- 
cept in  cases  presently  to  be  noticed,  where  steps  are  taken  which 
are  deemed  adequate  to  prevent  injurious  effect. 


1.  Construction  of  the  Federal  Statute. 
— The  act  of  congress  of  March  15, 1878 
(20  Stat,  at  L.,  p.  30,  c.  37),  provides 
"  that  in  the  trial  of  all  indictments,  in- 
formations, complaints,  and  other  pro- 
ceedings against  persons  charged  with 
the  commission  of  crimes. offenses,  and 
misdemeanors,   in  the   United    States 
courts,  territorial  courts,  and  courts- 
martial,  and  courts  of  inquiry,  in  any 
state  or  territory,   including   the  Dis- 
trict    of     Columbia,     the     person    so 
charged  shall  at  his  own   request,  but 
not  otherwise,  be  a  competent  witness; 
and  his  failure  to  make  such  request 
shall     not     create     any    presumption 
against   him."     Under  this   act   "the 
refusal    of  the   court  to  condemn  the 
reference  of  the  district  attorney,  and 
to   prohibit   any  subsequent  reference 
to  the  failure  of  the  defendant  to  ap- 
pear as  a  witness,  tended  to  his  preju- 
dice  before   the  jury,  and   this  effect 
should  be  corrected  by  setting  the  ver- 
dict aside  and  awarding  a  new  trial." 
Wilson   V.  U.  S..   149  U.   S.   60,   citing 
Com.  V.  Scott,  123,  Mass.  239,  25  Am. 
Rep.  87  ;  Austin  v.  People,  102  111.  261- 
264. 

California.  —  Act  of  April  2,  1866 
(Cal.  Stat.,  1865-6,  p.  865),  provides 
that  "in  the  trial  of  all  indictments 
and  other  proceedings  against  persons 
charged  with  the  com.mission  of  crimes 
or  offenses,  the  person  so  charged 
shall  at  his  own  request,  but  not  other- 
wise, be  deemed  a  competent  witness, 
the  credit  to  be  given  to  his  testimony 
being  left  solely  to  the  jury  under  the 
instruction  of  the  court.  Nothing 
herein  contained  shall  be  construed  as 
compelling  any  such  person  to  testify." 
In  People  v.  Tyler,  36  Cal.  522,  per- 
haps the  first  case  in  this  country 
where  such  a  statute  was  the  subject 
of  judicial  construction,  it  was  held  to 
be  error  to  permit  the  district  attorney 
to  comment  on  the  defendant's  failure 
to  testify  as  evidence  of  guilt,  and  to 
refuse  an  instruction  to  the  jury  to 
disregard  such  comment. 

Illinois.— I.  Starr  &  C.  Stat.,  Illinois, 
486,  provides  that  a  defendant's  "neg- 
lect to  testify  shall  not  create  any 
presumption  against  him,  nor  shall 
the  court  permit  any  reference  or  com- 


ment to  be  made  to  or  upon  such  neg- 
lect." 

In  Austin  v.  People,  102  111.  264,  a 
reference  had  been  made  to  the  neg- 
lect of  the  accused  to  testify,  both  in 
the  opening  and  concluding  argument 
for  the  prosecution,  and  the  court,  in 
setting  aside  the  verdict  of  guilty 
which  was  rendered  in  that  case  said: 
"  When  the  statute  says  that  no  pre- 
sumption against  the  accused  shall  be 
created  by  his  neglect  to  testify,  it  is 
clearly  meant  that  in  cases  where  the 
defendant  should  not  choose  to  avail 
himself  of  the  privilege  offered  by  the 
statute  the  trial  should  be  conducted 
in  the  same  manner  and  upon  the  same 
presumption  as  if  the  statute  had  not 
been  passed."  And  again:  "We  do 
not  consider  how  this  statute  can  be 
completely  enforced  unless  it  be  adopt- 
ed as  a  rule  of  practice  that  such  im- 
proper and  forbidden  reference  by 
counsel  for  the  prosecution  shall  be 
regarded  as  good  ground  for  a  new 
trial  in  all  cases  where  the  proofs  of 
guilt  are  not  so  clear  and  conclusive 
that  the  court  can  say  affirmatively 
that  the  accused  could  not  have  been 
harmed." 

See  also  McDonald  v.  People,  126 
111.  155,  9  Am.  St.  Rep.  547;  Baker  v. 
People,  105  111.  452;  Quinn  v.  People, 
123  111.  333;  Angelo  V.  People,  96  111. 
209;  Watt  V.  People,  126  111.  9. 

Indiana. — Comments  are  proscribed 
in  Indiana,  i  Burns  Rev.  Stat.  1894, 
g  1867;  Showalter  v.  State,  84  Ind. 
563;  Long  v.  State,  56  Ind.  182;  Knight 
V.  State,  70  Ind.  375;  Morrison  v. 
State,  76  Ind.  338. 

Iowa.— Miller  Code,  Iowa  (1886).  § 
3636,  provides  that  the  attorney  for 
the  state  shall  not  "during  the  trial 
refer  to  the  fact  that  the  defendant 
did  not  testify  in  his  own  behalf,  .  .  . 
and  the  defendant  for  that  cause  alone 
shall  be  entitled  to  a  new  trial." 

In  State  v.  Graham,  62  Iowa  iii, 
the  court  said:  "The  statute  is  ex- 
plicit, that  the  district  attorney  shall 
not  refer  to  the  fact  that  the  defend- 
ant did  not  testify  in  his  own  behalf. 
There  is  nothing  which  he  can  say 
about  the  fact  that  will  justify  a  ref- 
erence to  it,  and  courts  should   hold 
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Comments  in  Advance.  —The    statute    is  violated    by  directing  the 
minds  of  the  jurors  to  the  fact  that  a  defendant  may  testify  in 

government  contended  really  existed 
for  their  not  testifying,  and  permitted 
the  prosecuting  attorney  to  proceed  in 
his  comments.  The  Supreme  Judicial 
Court  set  aside  the  verdict  and  or- 
dered a  new  trial. 

Mississippi. — The  Mississippi  statute 
declares  that  "  the  failure  of  the  ac- 
cused in  any  case  to  testify  shall  not 
operate  to  his  prejudice  or  be  com- 
mented on  by  counsel."  The  word 
' '  comment  "  as  employed  in  the  statute 
"  does  not  mean  to  criticise  or  con- 
demn or  anathematize  the  accused  for 
his  failure  to  testify.  It  forbids  in 
unmistakable  language  any  comment 
friendly  or  unfriendly.  It  forbids  any 
remark,  of  any  character,  in  any 
words,  upon  the  failure  of  the  accused 
to  testify.  The  attention  of  the  jury 
is  not  to  be  called  to  the  fact  at  all  by 
counsel."  Per  Woods,  J.,  in  Yar- 
brough  V.  State,  70  Miss.  593;  Eubanks 
V.  State  (Miss.,  1890),  7  So.  Rep.  462, 
Reddick  v.  State  (Miss.,  1895),  16  So. 
Rep.  490. 

Missouri. — Missouri  Rev.  Stat.,  1889, 
§  4219,  provides  that  "  if  the  accused 
shall  not  avail  himself  or  herself  of  his 
or  her  right  to  testify,  or  of  the  testi- 
mony of  the  wife  or  husband,  on  the 
trial  of  the  case,  it  shall  not  be  con- 
strued to  affect  the  innocence  or  guilt 
of  the  accused;  nor  shall  the  same 
raise  any  presumption  of  guilt,  nor  be 
referred  toby  any  attorney  in  the  case, 
nor  be  considered  by  the  court  or  jury 
before  whom  the  trial  takes  place." 

"  Referred  to  "  in  this  statute  means 
"allude  to,"  and  failure  of  the  court 
promptly  to  rebuke  improper  com- 
ments is  reversible  error.  State  v. 
Moxley,  102  Mo.  374;  State  v,  Jackson, 
95  Mo.  623;  State  v.  Brownfield,  15  Mo. 
App.  593.     See  State  v.  Martin,  74  Mo. 

547- 

New  York.— N.  Y.  Code  Crim.  Proc, 
§  393,  declares  that  the  defendant's 
"  neglect  or  refusal  to  testify  does  not 
create  any  presumption  against  him." 
The  district  attorney  has  no  right  to 
advert  to  the  matter  either  in  the 
opening  or  in  the  summing  up;  and  if 
the  presiding  judge  makes  no  attempt 
to  repair  the  damage  done  by  caution- 
ing the  jury,  it  is  ground  for  a  new 
trial.  People  v.  Doyle,  58  Hun  (N.  Y.) 
535;  People  V.  Forbes,  52  Hun  (N.  Y.) 
33.     See  Stover  v.    People,  56  N.   Y. 


district  attorneys  to  a  strict  observ- 
ance of  their  duty  in  this  respect." 
See  also  State  v.  Ryan,  70  Iowa  154. 

Kansas. — Kansas  Laws,  1871,  §  i,  c. 
118,  provides  that  "the  neglect  or  re- 
fusal ...  to  testify  .  .  .  shall  not 
raise  any  presumption  of  guilt,  nor 
shall  the  circumstance  be  referred  to 
by  any  attorney  prosecuting  the  case." 
See  State  v.  Mosley,  31  Kan.  355. 

Maine. — In  Maine,  in  1864,  for  the 
first  time,  a  person  charged  with  a 
criminal  offense  was  made  ' '  at  his  own 
request,  and  not  otherwise,  a  compe- 
tent witness."  Maine  Stat.,  1864,  c. 
280.  After  that  statute  took  effect, 
county  attorneys,  when  the  accused 
did  not  elect  to  testify,  were  allowed  in 
argument  to  comment  on  the  fact  to 
the  jury.  State  v.  Bartlett,  55  Me. 
220;  State  V.  Lawrence,  57  Me.  574; 
State  V.  Cleaves,  59  Me.  299,  8  Am. 
Rep.  422. 

Maine  Stat.,  1879,  c.  92,  §  i  (Rev. 
Stat.,  c.  134,  §  19),  enacted  that  "the 
fact  that  the  defendant  in  a  criminal 
prosecution  does  not  testify  in  his  own 
behalf  shall  not  be  evidence  of  his 
guilt."  By  judicial  construction  this 
statute  prohibits  comment  upon  his 
failure  to  testify.  State  v.  Banks,  78 
Me.  490. 

Massachusetts. — Mass.  Stat.,  1866,  c. 
260,  provides  that  the  neglect  or  re- 
fusal of  the  defendant  to  testify  shall 
not  "  create  any  presumption  against 
the  defendant."  The  provision  has 
been  since  reenacted  in  substantially 
the  same  terms.  Mass.  Stat.,  1870,  c. 
393,  §  I,  cl.  3;  Mass.  Pub.  Stat.,  c. 
169,  §  18,  cl.  3. 

In  Com.  V.  Scott,  123  Mass.  239,  25 
Am.  Rep.  87,  none  of  the  defendants 
testified  at  the  trial,  and  the  prosecut- 
ing attorney  in  his  closing  argument 
commented  upon  this  fact,  when  the 
counsel  for  the  defendants  interrupted 
him  and  asked  the  judge  to  rule  that 
the  fact  that  the  defendants  did  not 
testify  could  not  be  commented  on  by 
the  government;  but  the  judge,  having 
first  stated  the  law  as  declared  in  the 
statute,  ruled  that,  inasmuch  as  the 
matter  had  been  referred  to  by  their 
own  counsel,  the  prosecuting  attorney 
had  a  right  to  comment  on  the  reasons 
given  for  their  not  going  upon  the 
stand  and  testifying  in  their  behalf, 
and  also  to  give  the  reasons  which  the 


720 


Comments  on 


ARGUMENTS  OF  COUNSEL.    Failure  to  Testify. 


advance  of  the  time  when  he  may  be  called  as  a  witness,  as  well 
as  if  the  comment  be  made  after  he  has  testified.* 

Where  Defendant  Elects  to  Testify. — But  when  a  defendant  in  a  Criminal 
case  elects  to  testify  in  his  own  behalf,  he  stands  upon  the  same 


315;  Crandall  v.  People,  2  Lans.  (N.  Y.) 

309- 

Rhode  Island. — Comments  are  not 
permitted  in  Rhode  Island.  State  v. 
Hull  (R.  I.,  1893),  26  Atl.  Rep.  191, 
holding,  however,  that  a  mere  allusion 
to  the  fact  that  it  was  the  defendant's 
privilege  not  to  testify  was  not  ground 
for  a  new  trial. 

South  Carolina. — Art.  i,  §  13,  of  the 
constitution  of  South  Carolina  pro- 
vides that  "no  person  shall  be  com- 
pelled to  accuse  or  furnish  evidence 
against  himself."  Sec.  2643  of  the 
General  Statutes  provides  that  "  in 
the  trial  of  all  criminal  cases  the  de- 
fendant shall  be  allowed  to  testify  if 
he  desires  to  do  so,  and  not  otherwise, 
as  to  the  facts  and  circumstances  of 
the  case."  It  w^as  conceded  in  State 
V.  Howard,  35  S.  Car.  197,  that  the 
foregoing  provisions  proscribe  any 
reference  to  a  defendant's  failure  to 
testify. 

Tennessee. — Tenn.  Const.,  art.  I,  §9, 
declares  that  the  defendant  in  a  crim- 
inal trial  "  shall  not  be  compelled  to 
give  evidence  against  himself."  Tenn. 
Acts,  1887,  c.  79,  permitting  the  ac- 
cused to  testify  in  his  own  behalf,  de- 
clares that  his  failure  so  to  testify 
"  shall  not  create  any  presumption 
against  him."  Failure  of  the  court  to 
interfere  upon  request,  and  instruct 
the  jury  to  disregard  obnoxious  com- 
ments, is  reversible  error.  Staples  v. 
State,  89  Tenn.  23. 

Texas. — Texas  Gen.  Laws, 1887,  p.  37, 
provides  that  "a  defendant  in  a  crim- 
inal action  may  testify  in  his  own  be- 
half; but  his  failure  to  testify  shall 
not  be  taken  as  a  circumstance  against 
him,  nor  be  alluded  to  or  commented 
on  by  counsel  in  the  case." 

"  This  statute  enjoins  absolute  si- 
lence on  the  subject  in  so  far  as  the 
argument  is  concerned."  Jordan  v. 
State,  29  Tex.  App.  595;  Huntz/.  State, 
28  Tex.  App.  149;  McPherson  v.  State 
(Tex.  App.,  1890),  15  S.  W.  Rep.  174, 
declaring  that  a  new  trial  for  a  viola- 
tion of  the  statute  ought  to  be  granted 
by  the  trial  court  and  thereby  avoid 
the  expense  and  trouble  of  an  appeal. 
Johnson  v.  State,  31  Tex.  Crim.  App. 
464;  Reed  v.  State,  29  Tex.   App.  449: 
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Richardson  v.  State  (Tex.  Crim.  App., 
1894),  27  S.  W.  Rep.  139:  Brazell  v. 
State  (Tex.  Crim.  App.,  1894),  26  S.  W. 
Rep.  723. 

West  Virginia. — The  statute  provides 
that  no  reference  shall  be  made  to  or 
comment  upon  the  defendant's  failure 
to  testify  "by  any  one  during  the 
progress  of  the  trial  in  the  hearing  of 
the  jury." 

"  It  must  be  held  that  if  such  com- 
ment upon  the  failure  of  the  accused  to 
testify  is  made  without  any  action  of 
the  court  or  attorney  to  nullify  or  neu- 
tralize it,  it  will  be  ground  for  annul- 
ling the  trial  unless  waived,  i  Thomp- 
son on  Trials,  §  looi;  State  v.  Banks, 
78  Me.  490;  Crandall  v.  People,  2  Lans. 
(N.  Y.)  309;  Long  V.  State,  56  Ind.  182; 
Knight  V.  State,  70  Ind.  375;  Com.  v. 
Scott,  123  Mass.  239,  25  Am.  Rep.  87; 
State  V.  Martin,  74  Mo.  547;  Com.  v. 
Harlow,  no  Mass.  411;  State  v.  Ten- 
nison,  42  Kan.  330;  People  v.  Rose 
(Supreme  Ct.),  4  N.  Y.  Supp.  787; 
Hunt  V.  State,  28  Tex.  App.  149;  State 
V.  Moxley,  102  Mo.  374;  People  v. 
Brown,  53  Cal.  66;  Whart.  Crim.  Ev. 
§435;  I  Bish.  Crim.  Proc.  i^  1186." 
Per  Brannon,  J.,  in  State  v.  Chisnell, 
36  W.  Va.  659. 

Wisconsin. — Wis.  Rev.  Siat.,  §4071, 
provides  that  "  in  all  criminal  actions 
and  proceedings  the  party  charged 
shall  at  his  own  request,  but  not  other- 
wise, be  a  competent  witness;  but  his 
refusal  or  omission  to  testify  shall 
create  no  presumption  against  him." 
It  is  highly  improper  to  intimate  or 
argue  to  the  jury  that  such  omission 
should  raise  any  presumption  against 
him  as  to  his  guilt.  But  in  order  to 
bring  such  remarks  before  the  appel- 
late court  for  review  it  must  appear 
in  the  bill  of  exceptions  that  they  were 
objected  to  at  the  time.  Martin  v. 
State,  79  Wis.  165. 

1.  State  V.  Baldoser  (Iowa,  1893),  55 
N.  W.  Rep.  97;  State  v.  Ryan,  70 Iowa 
156;  Coleman  z'.  State,  in  Ind.  563.  In 
the  two  cases  first  cited  the  language 
objected  to  was  used  in  an  argument 
as  to  the  admissibility  of  testimony, 
and,  in  the  case  last  cited,  in  the  pros- 
ecutor's opening  statement  to  the  jury 
before     the     defendant    was     sworn. 
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footing,  in  the  absence  of  statutory  provisions  to  the  contrary,* 
as  any  other  witness  in  a  civil  or  criminal  cause  ;  and  his  failure  to 
deny  damaging  statements  of  other  witnesses,  alleged  to  have 
been  made  by  them  to  him,  or  to  explain  prominent  and  damag- 
ing  facts  peculiarly  within  his  knowledge,  is  a  fit  subject  to  be 
commented  upon  and  for  unfavorable  inferences.* 

Defendant's  Failure  to  Produce  Witnesses. — The  prosecuting  attorney 
may  likewise  animadvert  upon  the  defendant's  failure  to  produce 
witnesses  to  establish  or  rebut  material  facts,  where  such  testi- 
mony is  within  his  power.' 


Contra,   Diebel    v.    State    (Tex.   Crim. 
App.,  1893),  24  S.  W.  Rep.  26. 

West  Virginia. — The  rule  in  West 
Virginia  is  otherwise.  State  v.  Ice,  34 
W.  Va.  244. 

1.  Missouri. — Missouri  Acts,  1877,  p. 
356,  limits  the  cross-examination  of  a 
prisoner  who  takes  the  witness-stand 
to  matters  referred  to  in  the  examina- 
tion in  chief.  The  effect  of  that  statute 
is  to  make  it  reversible  error  for  the 
court  to  permit  comment  upon  omis- 
sions which  it  would  be  reversible 
error  to  suffer  him  to  supply  by  cross- 
examination.  State  V.  Graves,  95  Mo. 
510;  State  V.  Elmer,  115  Mo.  401;  State 
V.  Fairlamb  (Mo.,  1894),  25  S.  W.  Rep. 
895.  But  the  statute  has  no  applica- 
tion to  inferences  from  testimony 
actually  given  by  the  defendant.  State 
■z/.  Walker,  98  Mo.  95. 

2.  State  V.  Jackson,  95  Mo.  655; 
State  V.  Anderson,  89  Mo.  312;  State 
V.  Glave,  51  Kan.  330  [holding  that 
the  defendant  occupies  the  attitude  of 
a  witness  within  the  rule,  although 
his  testimony  bears  but  remotely 
upon  the  main  issue];  Cotton  v.  State, 
87  Ala.  103;  Lee  v.  State,  56  Ark.  4; 
McFadden  v.  State,  28  Tex.  App.  241; 
Hodge  V.  State  (Ala.,  1893),  12  So. 
Rep.  165;  Clarke  v.  State,  87  Ala.  71; 
Bradford  v.  People,  20  Hun  (N.  Y.) 
309;  Stover  V.  People,  56  N.  Y.  315; 
People  V.  Ryland,  97  N.  Y.  129;  State 
V.  Lassiter,  70  N.  Car.  462;  State  v. 
Harrington,  12  Nev.  125.  See  also 
State  V.  Emory,  79  Mo.  461;  State  v. 
Dickson,  78  Mo.  438;  State  v.  Grant, 
76  Mo.  236;  State  v.  Hopkirk,  84  Mo. 
278;  State  V.  Tatman,  59  Iowa  472; 
Heldt  V.  State,  20  Neb.  492;  Foote  v. 
People,  55  N.  Y.  321;  McCoy  v.  State, 
46  Ark.  141;  Brashears  v.  State,  58 
Md.  568;  Com.  v.  Nichols,  iii  Mass. 
285;  Lienburger  v.  State  (Tex.  Crim. 
App.,  1893),  21  S.  W.  Rep.  603,  where 
the  prisoner  failed  to  show  his  where- 


abouts at  the  time  the  alleged  crime 
was  committed. 

His  conduct  upon  the  witness-stand 
is  a  proper  subject  of  comment.  Bra- 
shears  V.  State,  58  Md.  563.  And  his 
subsequent  conduct  in  the  presence  of 
the  jury  during  the  trial.  Siberry  v. 
State,  133  Ind.  677. 

Statutory  Statement  of  Facts  by  De- 
fendant. —  The  statement  of  facts 
which  a  defendant  in  a  criminal  case 
is  authorized  to  make  in  his  own  be- 
half under  .^/ai^«w«  Pamph.  Acts, 1882- 
1883,  p.  4,  may  be  commented  on  by 
the  defendant's  counsel.  Beasley  v. 
State,  71  Ala.  328.  See  further,  as  to 
the  weight  of  such  a  statement, 
Blackburn  v.  State,  71  Ala.  319; 
Chappell  V.  State,  71  Ala.  322;  Whi- 
zenant  v.  State,  71  Ala.  383. 

3.  Crumes  v.  State,  28  Tex.  App. 
516;  Jackson  v.  State,  31  Tex.  Crim. 
App.  342;  People  V.  McGrath,  5  Utah 
525;  State  V.  Weddington,  103  N.  Car. 
364;  State  V.  Toombs,  79  Iowa  741; 
Com.  V.  Clark,  14  Gray  (Mass.)  367; 
Robinson  v.  Woodford,  37  W.  Va.  377; 
People  V.  Mills,  94  Mich.  630. 

His  failure  to  call  a  codefendant 
not  on  trial  may  be  commented  upon. 
State  V.  Mathews,  98  Mo.  125.  So 
also  his  failure  to  produce  testimony 
to  show  his  whereabouts  at  the  time 
the  alleged  crime  was  committed. 
State  V.  Ward,  61  Vt.  153;  Sutton  v. 
Com.,  85  Va.  128. 

"  The  rule,  even  in  criminal  cases, 
is  that  if  a  party  has  it  peculiarly 
within  his  power  to  produce  witnesses 
whose  testimony  would  elucidate  the 
transaction,  the  fact  that  he  does  not 
do  it  creates  the  presumption  that  the 
testimony,  if  produced,  would  be  un- 
favorable." Per  Justice  Brown  in 
Graves  v.  U.  S.,  150  U.  S.  118,  citing 
I  Starkie  Ev.  54;  People  v.  Hovey,  92 
N.  Y.  559;  Mercer  v.  State,  17  Tex.  App. 
467;  Gordon  v.  People,  33  N.  Y.  508. 
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2.  "What  Constitutes  Improper  Comment. — It  is  improper  for  the 
prosecuting  attorney  to  read  or  state  the  exact  language  of  the 
statutory  provision  forbidding  comments  upon  the  defendant's 
failure  to  testify,*  or  to  challenge  the  defendant  in  a  prosecution 
for  larceny  to  explain  his  possession  of  the  stolen  property,*  or 
to  cair attention  to  the  failure  to  produce  evidence  in  denial  of 
certain  testimony  where  the  prisoner  was  the  only  person  who 
could  deny  it,'  or  merely  to  aver  that  the  defendant  has  a  right 
to  testify  ;*  and  the  intention  of  the  prosecuing  attorney  is  imma- 
terial if  in  fact  he  used  such  language  as  could  be  reasonably 
construed  as  an  unfriendly  comment.* 

3.  What  Allusions  are  Too  Remote. — Where  the  allusion  of  the 
prosecuting  attorney  to  defendant's  failure  to  testify  is  very  re- 
mote and  evidently  not  intended  to  call  the  attention  of  the  jury 
to  that  fact,  it  does  not  ordinarily  constitute  reversible  error.® 


1.  Jordan  v.  State,  29  Tex.  App. 
595,  granting  a  new  trial;  Hunt  v. 
State,  28  Tex.  App.  149.  See  also 
Reed  v.  State,  29  Tex.  App.  449. 

2.  Alvilla  V.  State,  32  Tex.  Crim. 
App.  136, 

A  similar  challenge  was  character- 
ized as  a  gross  abuse  in  Hardy  v. 
State  (Tex.  App.,  1890),  13  S.  W.  Rep. 
1008.  See  also  Brazell  v.  State  (Tex. 
Crim.  App.,  1894),  26  S.  W.  Rep.  723, 
where  defendant  was  taunted  for  fail- 
ing to  say  where  he  was  at  the  time 
the  crime  was  committed.  But  in 
State  V.  Preston,  77  Mo.  294,  a  state- 
ment "that  no  attempt  had  been  made 
by  the  defendant  to  explain  his  pos- 
session of  the  property "  was  not 
deemed  to  refer  to  the  defendant's 
neglect  to  testify. 

3.  Dawson  v.  State  (Tex.  Crim. 
App.,  1893),  24  S.  W.  Rep.  414. 

4.  For  the  prosecuting  attorney  to 
say  "they  have  the  same  right  we 
have  to  put  the  defendant  upon  the 
stand  and  let  him  tell  his  story  the 
same  as  we  have,"  is  a  violation  of 
the  Iowa  statute.  State  v.  Baldoser 
(Iowa,  1893),  55  N.  W.  Rep.  97.  Com- 
pare State  V.  Hull  (R.  I.,  1893),  26 
Atl.  Rep.  191. 

In  State  v.  Moxley,  102  Mo.  374,  the 
prosecuting  attorney  said  to  the  jury 
that  "common  honesty,  common  de- 
cency, requires  at  the  hands  of  that 
man  [the  defendant],  when  he  hears 
his  neighbors,  to  tell  how  [the  de- 
ceased] came  to  her  death."  The 
statement  was  held  to  be  a  plain  vio- 
lation of  the  statute. 

5.  Reddick   v.    State   (Miss.,   1895), 


16  So.  Rep.  490  Compare  Rains  v. 
State  (Ind.,  1894),  36  N.  E.  Rep.  53. 

6.  Implied  Beference.  —  Where  the 
prosecuting  attorney  said  that,  al- 
though he  had  no  right  to  swear  any 
man  accused  of  crime,  he  had  the 
right  to  prove  his  statements,  it  was 
held  not  to  be  an  implied  reference  to 
the  defendant's  failure  to  testify. 
Sawyers  v.  Com.,  88  Va.  356. 

Incidental  Mention  of  Existence  of 
Statute. — It  is  not  a  violation  of  the 
statute  for  the  prosecuting  attorney 
in  urging  the  efficacy  of  circumstan- 
tial evidence  to  state  that  erroneous 
convictions  on  such  evidence  occurred 
in  the  dark  ages  when  prisoners  could 
not  testify  in  their  own  behalf.  Watt 
V.  People,  127  111.  9.  But  see  Austin 
V.  People,  102  111.  261,  where  a  con- 
viction for  rape  was  reversed  because 
the  prosecuting  attorney  was  per- 
mitted against  objection  to  say  that 
"since  the  legislature  passed  the 
statute  giving  a  defendant  in  criminal 
cases  the  right  to  testify  in  his  own 
behalf,  it  can  no  longer  be  said  as  a 
maxim  of  law  that  rape  is  a  crime 
hard  to  be  defended." 

Statement  that  No  Evidence  Had  Come 
from  Defendant's  Side. — A  statement  by 
the  prosecuting  attorney  that  not  a 
particle  of  evidence  has  come  from 
the  defendant's  side  of  the  case  is  not 
objectionable.  Frazer  v.  State,  135 
Ind.  38,  where  Coffey,  J.,  said:  "The 
statute  was  not  intended  to  prohibit 
the  prosecutor  from  arguing  that  the 
jury  should  return  a  verdict  in  accord- 
ance with  the  testimony  of  the  state 
because  it  was  uncontradicted."     See 
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4.  Effect  of  Improper  Comments. — In  some  jurisdictions  it  is  held 
that  where  unwarranted  and  prejudicial  comments  are  made  upon, 
the  prisoner's  neglect  to  testify,  the  proceedings  thereby  become 
so  fatally  infected  that  a  withdrawal  of  the  obnoxious  remarks, 
and  instructions  by  the  court  to  the  jury  to  disregard  them,  can- 
not be  held  to  neutralize  their  pernicious  effect.*  But  the  weight 
of  authority  fairly  sustains  the  proposition  that  the  court  may  re- 
pair the  injury  by  excluding  the  comments  and  properly-admon- 
ishing the  jury.* 


also  to  the  same  point  State  v.  Wed- 
dington,  103  N.  Car.  364;  Bradshaw 
V.  People  (111.,  1894),  38  N.  E.  Rep. 
652.  Compare  Reddick  v.  State  (Miss., 
1895),  16  So.  Rep.  490. 

In  Jackson  v.  State,  31  Tex.  Crim. 
App.  342,  the  defendant  was  prose- 
cuted for  stealing,  and  the  money  al- 
leged to  have  been  stolen  was  found 
hidden  in  his  shoes  when  he  was  ar- 
rested. He  did  not  testify;  but  it  was 
held  proper  for  the  district  attorney 
to  comment  upon  the  fact  that  nobody 
had  testified  that  the  money  belonged 
to  the  defendant,  and  that  the  defend- 
ant had  never  claimed  it  since  the 
sheriff  took  it  from  him. 

Allusion  in  Bemarks  to  Court. — Nor  is 
an  incidental  allusion  in  good  faith, 
made  in  remarks  addressed  to  the 
court  and  not  intended  for  the  jury,  an 
infringement  of  the  statute.  State  v. 
Mosley,  31  Kan.  355;  Calkins  v.  State, 
18  Ohio  St.  366,  98  Am.  Dec.  121. 

1.  Illinois,  Indiana,  Texas,  and  Missis- 
sippi.— "  As  well  might  one  attempt  to 
brush  olif  with  the  hand  a  stain  of  ink 
from  a  piece  of  white  linen  ;  one  in 
the  very  nature  of  things  is  just  as 
impossible  as  the  other."  Per  Mul- 
key,  J.,  in  Quinn  v.  People,  123  111. 
333  (Magruder,  J.,  dissenting).  See 
also  Angelo  v.  People,  96  111.  209  ; 
Austin  V.  People,  102  111.  261  ;  Baker 
V.  People,  105  111.  452. 

The  language  of  Mulkey,  J.,  supra, 
was  quoted  with  approval  hy  Long, 
J.,  in  People  v.  Evans,  72  Mich.  367; 
but  the  Michigan  court  receded  from 
that  doctrine  in  People  v.  Hess,  85 
Mich.  128. 

The  Illinois  rule  also  obtains  in  In- 
diana: Long  V.  State,  56  Ind.  182 ; 
Knight  V.  State,  70  Ind.  375  ;  and  in 
Texas:  Hunt  v.  State,  28  Tex.  App. 
149;  Brazell  z/.  State  (Tex.  Crim.  App., 
1894),  26  S.  W.  Rep.  723;  see  also  the 
cautious  language  of  Simkins,  J.,  in  Al- 
villa  V.  State,  32  Tex.  Crim.  App.  136; 
and  in  Mississippi:  Reddick  v.  State 
(Miss.,  1895),  16  So.  Rep.  490. 


"  No  apology  by  counsel  nor  charge 
by  the  court  could  be  deemed  to  have 
certainly  averted  the  consequences 
which  might  naturally  result,  or  to 
have  cured  the  error."  Per  Dickin- 
son, J.  {obiter),  in  State  v.  Ahern,  54 
Minn.,  195. 

Iowa. — The  rigid  provisions  of  the 
Iowa  statute  enforce  the  application 
of  the  same  rule  in  that  state.  Miller 
Code,  g  3636  declaring  that  "the  de- 
fendant for  that  cause  alone  shall  be 
entitled  to  a  new  trial."  State  v. 
Ryan,  70  Iowa  156,  holding  that  under 
the  statute  prejudice  must  conclusively 
be  presumed.  See  State  v.  Graham, 
62  Iowa  108. 

Disapproved  in  West  Virginia. — The 
Illinois  and  Indiana  cases,  supra,  are 
reviewed  and  disapproved  in  State  v. 
Chisnell,  36  W.  Va.  659. 

2.  State  V.  Chisnell,  36  W.  Va.  659, 
citing  Com.  v.  Harlow,  no  Mass.  411; 
Com.  V.  Worcester,  141  Mass.  58;  State 
V.  Graham,  62  Iowa  108;  Calkins  v. 
State,  18  Ohio  St.  366;  People  v.  Hess, 
85  Mich.  128  ;  People  v.  Rose,  4  N. 
Y.  Supp.  787;  Crandall  v.  People,  2 
Lans.  (N.  Y.)  309  ;  Ruloff  v.  People, 
45  N.  Y.  213,  a  strong  case.  See 
also  Martin  v.  State,  79  Wis.  165; 
State  V.  Hull  (R.  I.,  1893),  26  Atl. 
Rep.  191. 

The  district  attorney  in  his  argu- 
ment commented  upon  the  failure  of 
the  accused  to  testify,  whereupon  his 
counsel  objected,  but  the  court  over- 
ruled the  objection.  The  jury  knew 
from  the  evidence  that  the  accused 
had  not  been  sworn  and  had  admitted 
his  guilt.  It  was  held,  under  the  cir- 
cumstances, and  the  record  not  dis- 
closing the  language  used  by  the  dis- 
trict attorney  nor  the  occasion  for  it, 
that  it  must  be  presumed  that  some- 
thing occurred  or  was  said  which  ren- 
dered his  remark  proper.  Nicholls  v. 
State,  68  Wis.  416,  citing  Williams  v. 
State,  61  Wis.  290;  Hoffman  v.  State, 
65  Wis.  46;  Hinton  v.  Cream  City  R. 
Co.,   65  Wis.   231;  Gallinger  v.  Lake 
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Where  Evidence  is  Conclusive. — In  any  case*  it  seems  that  a  new  trial 
will  not  be  granted  where  the  evidence  so  conclusively  shows  the 
defendant's  guilt  that  the  jury  could  not  have  returned  a  verdict 
in  his  favor  without  wilfully  disregarding  their  duty.* 

IX.  Comment  on  Defendant's  Omission  to  Call  his  Wife.— In 
Mississippi,  where  the  statute  provides  that  "  husband  and  wife 
may  be  introduced  by  each  other  in  all  causes,  civil  or  criminal," 
the  fact  that  the  wife  is  not  called  by  her  husband  as  a  witness  in 
a  prosecution  against  him  is  not  a  legitimate  subject  of  comment 
by  counsel.^ 

But  in  other  .states  it  is  not  error  to  permit  the  district  attorney 
to  comment  on  the  prisoner's  failure  to  put  his  wife  upon  the 
witness-stand  to  contradict  material  testimony  against  him,  where 
the  facts  are  within  her  knowledge.* 


Shore  Traffic  Co.,  67  Wis.  529.  See 
also  Martin  v.  State,  79  Wis.  165. 

In  South  Carolina  a  prompt  charge  by 
the  court  cures  an  improper  reference. 
State  V.  Howard,  35  S.  Car.  197.  It 
may  be  noted,  however,  that  in  South 
Carolina  such  comments  are  ex- 
cluded only  by  judicial  construction  of 
legislative  and  organic  provisions. 
See  supra,  VIII,  i. 

Michigan. — In  People  v.  Hess,  85 
Mich.  128,  remarks  were  made  by  the 
district  attorney  in  plain  violation  of 
the  statute;  but  a  subsequent  with- 
drawal by  him,  with  intense  and  ex- 
traordinary earnestness,  together  with 
an  explicit  charge  by  the  court,  were 
held  to  have  restored  the  case  to  a 
legal  condition. 

Idaho. — In  U.  S.  v.  Kuntze,  2  Idaho 
446,  the  defendant's  request  to  in- 
struct the  jury,  and  a  compliance  there- 
with, was  held  a  waiver  of  prejudice. 

Defendant's  Bemedy.  —  Siberry  v. 
State,  133  Ind.  677,  a  case  of  improper 
remarks  although  not  relating  to  de- 
fendant's failure  to  testify,  will  re- 
mind the  practitioner  that  it  may  be 
the  prudent  course  for  the  defendant's 
counsel,  in  order  to  obviate  all  ques- 
tion of  waiver,  to  ask  the  court  im- 
mediately to  discharge  the  jury. 

Com.  V.  Worcester,  141  Mass.  58, 
holds  that  the  defendant's  remedy  is 
to  object  to  the  remarks  and  ask  the 
court  to  instruct  the  jury  that  they 
should  not  be  considered  by  them  to 
his  prejudice.  See  Alvilla  v.  State,  32 
Tex.  Crim.  App.  136. 

Price  V.  Com.,  77  Va.  393,  holds 
that  an  objection  comes  too  late  for 
the  first  time  after  verdict  where  the 
court  can  see  that  the  defendant  was 


not   prejudiced.     See  also   Martin   v. 
State,  79  Wis.  165. 

1.  Iowa. — Except  in  Iowa.  See  State 
V.  Ryan,  70  Iowa  156,  cited  on  the  pre- 
ceding page. 

2.  State  V.  Ahern,  54  Minn.  195.  See 
a  quotation  from  the  opinion  in  this 
case  in  the  first  note  to  this  head, 
supra,  IX,  4.  See  also  Price  v.  Com., 
77  Va.  393. 

3.  "  He  was  not  required  by  law  to 
introduce  her  as  a  witness,  and  the 
state  could  not  have  done  so.  .  .  .  It 
is  true  that  generally  unfavorable  in- 
ferences may  be  indulged  against  a 
party  who  fails  to  produce  material 
and  necessary  testimony  which  is 
within  his  power  and  control;  but  this 
rule  has  never  been  applied  to  cases 
where  the  law,  on  grounds  of  public 
policy,  has  established  privileges 
against  being  compelled  to  produce  it. 
Knowles  v.  People,  15  Mich.  408."  Per 
Arnold,  J.,  in  Johnson  v.  State,  63 
Miss.  313. 

4.  Texas. — Mercer  v.  State,  17  Tex. 
App.  467  ;  Hall  v.  State  (Tex.  Crim. 
App.,  1893),  22  S.  W.  Rep.  141. 

Iowa. — Such  comments  are  proper 
in  Iowa.  State  v.  Toombs,  79  Iowa 
741. 

California. — Under  Cal.  Code  Civil 
Proc,  §  2061,  subd.  6,  providing  that 
evidence  is  to  be  estimated  not  only 
by  its  own  intrinsic  weight,  but  also 
according  to  the  evidence  which  it  is 
in  the  power  of  one  side  to  produce 
and  the  other  to  contradict,  comment 
to  the  jury  upon  the  failure  of  defend- 
ant to  introduce  his  wife  to  corrobo- 
rate his  own  testimony  is  proper. 
Sesler  v.  Montgomery,  78  Cal.  486,  12 
Am.  St.  Rep.  76. 
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X.  Comments  on  Failure  of  a  Paety  to  Testify  in  a  Civil  Case. — 
In  civil  cases  the  omission  of  a  party  to  testify  in  explanation  of 
testimony  against  him  given  by  others  in  his  presence  is  a  proper 
matter  for  comment  by  opposing  counsel.* 

XI.  Peosecuting  Attoeney's  Expression  of  Peesonal  Belief — 
When  Based  on  Evidence.— The  prosecuting  attorney  in  a  criminal  case 
may  properly  declare  to  the  jury  that  the  evidence  convinces  him 
beyond  a  reasonable  doubt  that  the  prisoner  is  guilty.* 

Opinion  Based  on  Something  Outside  Evidence. — But  an  expression  of  per- 
sonal belief  in  the  guilt  of  the  accused  given  in  such  a  manner 
that  the  jury  understand  or  may  understand  that  such  belief  is 


Failure  to  have  Wife  in  Court  for  Pur- 
pose of  Identifying  Husband. — Where  the 
wife  is  not  a  competent  witness  in  be- 
half of  her  husband,  his  failure  to  have 
her  in  court  in  order  to  afford  wit- 
nesses an  additional  means  of  identi- 
fying him,  she  having  been  seen  near 
him  when  the  crime  was  committed, 
is  not  a  proper  subject  for  adverse 
comment.  Graves  v.  U.  S.,  150  U.  S. 
118.     (Justice  Brewer  dissenting.) 

1.  Lynch  v.  Peabody,  137  Mass.  92. 
In  a  civil  case  it  is  not  improper  to  com- 
ment unfavorably  upon  the  failure  of 
the  defendant  to  testify  in  his  own  be- 
half. Greenville,  etc.,  R.  Co.  v.  Part- 
low,  14  Rich.  (S.  Car.)  237. 

Pennsylvania.  —  But  in  Boyle  v. 
Smithman,  146  Pa.  St.  255,  a  civil  ac- 
tion of  a  highly  penal  nature,  it  was 
held  that  the  defendant's  failure  to 
testify  did  not  expose  him  to  adverse 
comment. 

In  North  Carolina  it  was  held  that 
"the  fact  that  a  party  does  or  does 
not  offer  himself  as  a  witness,  stand- 
ing alone,  does  not  allow  the  jury  to 
presume  anything  for  or  against  him, 
and  can  only  be  the  subject  of  com- 
ment as  to  its  propriety  or  necessity, 
in  any  given  case,  according  to  the  cir- 
cumstances, as  the  introduction  of  any 
other  witnesses  may  be  commented 
upon."  Devries  v.  Phillips,  63  N.  Car. 
53;  Chambers  z/.Greenwood,  68  N.  Car. 
274;  Gragg  V.  Wagner,  77  N.  Car.  246. 

But  according  to  the  latest  exposi- 
tion of  the  rule  in  that  state,  "  the  in- 
troduction or  nonintroduction  of  a 
party  as  a  witness  in  his  own  behalf 
is  the  subject  of  comment  exactly  as 
the  introduction  or  nonintroduction 
of  any  other  witness  would  be."  Hud- 
son V.  Jordan,  108  N.  Car.  10  (Merri- 
mon,  C.J.,  dissenting);  affirmed  on  re- 
hearing, no  N.  Car.  250  (Merrimon, 
C.J.,  dissenting). 


Where  a  Party  Litigates  as  a  Eepresent- 
ative. — The  fact  that  an  administrator 
on  the  hearing  of  a  claim  before  com- 
missioners did  not  take  the  stand  to 
contradict  the  testimony  of  the  claim- 
ant is  not  one  from  which  inferences 
can  safely  be  drawn  against  the  estate. 
Anderson  v.  Russel,  34  Mich.  log. 

2.  State  V.  Beasley,  84  Iowa  83 ; 
People  z/.  Hess,  85  Mich.  128.  See  also 
People  V.  Welch,  80  Mich.  616;  Young 
V.  State,  19  Tex.  App.  536  ;  Kennedy 
V.  State,  19  Tex.  App.  618  ;  Habel  v. 
State,  28  Tex.  App.  588  ;  Pierson  v. 
State,  18  Tex.  App.  563  ;  Thomas  v. 
State  (Tex.  Crim.  App.,  1894),  28  S. 
W.  Rep.  534. 

Implied  Belief. — Where  the  district 
attorney  was  permitted  to  say  against 
objection  that  "if  juries  did  not  con- 
vict people  who  have  been  so  clearly 
shown  to  be  guilty  as  this  defendant 
has  been,  you  might  as  well  tear  down 
the  court-house,"  it  was  held  to  be  no 
ground  for  a  new  trial.  State  v.  Jef- 
ferson, 43  La.  Ann.  995. 

Where  the  prosecuting  attorney,  on 
a  trial  for  the  larceny  of  a  bicycle, 
said  to  the  jury:  "  If  you  believe  the 
testimony  of  these  various  men  cor- 
roborated by  facts  as  they  have  been 
concerning  the  bicycle,  then  I  think 
you  would  be  justified  in  convicting 
defendant  if  you  have  no  reasonable 
doubt  about  it,"  it  was  held  not  to  be 
an  expression  of  personal  opinion  as 
to  the  defendant's  guilt.  People  v. 
Hanifan,  98  Mich.  32. 

No  Prejudice  unless  Objected  to. — In 
State  V,  Mack.,  45  La.  Ann.  1155,  a 
declaration  of  personal  belief  ex- 
pressly based  on  the  evidence  was 
pronounced  improper;  but  not  a 
ground  for  reversal  where  no  request 
was  made  to  stop  the  argument  or  to 
charge  the  jury  to  disregard  the  state- 
ment. 
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based  upon  something  that  the  prosecutor  knows  outside  of  the 
evidence  before  them  is  a  grave  impropriety,  and  it  is  the  duty 
of  the  court  to  counteract  it  by  instructions  to  the  jury  if  requested 
so  to  do.* 

XII.  Comments  on  Matters  Not  in  Evidence.— 1.  In  General — 
It  is  a  well-estabhshed  rule  that  it  is  error  sufficient  to  reverse  a 
judgment  for  the  court  to  suffer  counsel,  against  objection,  to  state 
facts  pertinent  to  the  issue  and  not  in  evidence,*  or  to  comment 


1.  People  V.  McGuire,  8g  Mich.  66, 
granting  a  new  trial,  but  emphasi- 
zing the  necessity  of  an  objection  and 
request  to  charge  in  order  to  put  the 
trial  court  in  error;  on  which  point  see 
also  Habel  v.  State,  28  Tex.  App.  588; 
Kennedy  v.  State,  19  Tex.  App.  618. 

The  prosecutor's  deliberate  expres- 
sion of  belief,  under  the  solemnity  of 
official  oath,  that  the  defendant's  wit- 
nesses have  committed  perjury,  ob- 
jected to  and  not  rebuked,  is  ground 
for  a  new  trial.  People  v.  Quick,  58 
Mich.  322.  See  People  v.  Dane,  59 
Mich.  550;  People  v.  Welch,  80  Mich. 
616;  Raggio  V.  People,  135  111.  533. 

Prisoner's  Counsel  Expressing  Belief  in 
his  Innocence. — In  Bish.  Crim.  Proc, 
§  311,  the  author  says  that  "  the  prac- 
tice, which  seems  to  be  tolerated  in 
many  courts,  of  counsel  for  defend- 
ants protesting  in  their  address  to  the 
jury  that  they  believe  their  clients  to 
be  innocent,  should  be  frowned  down 
and  put  down,  and  never  be  permitted 
to  show  itself  more." 

2.  Wisconsin. — Brown  v.  Swineford, 
44  Wis.  282,  82  Am.  Rep.  582;  Schill- 
inger  v.  Verona  (Wis.,  1894),  60  N.  W. 
Rep.  272. 

New  Hampshire. — Ballard  v.  Boston 
etc.  R.Co.,  64  N.  H.  27,  10  Am.  St.  Rep. 
367  ;  Robertson  v.  Madison  (N.  H., 
1892),  29Atl.  Rep.  777;  Nobler/.  Ports- 
mouth (N.  H.,  1892),  30  Atl.  Rep.  419. 

Georgia. — Johnson  v.  Slappy,  85  Ga. 
576. 

Iowa. — State  V.  Helm  (Iowa,  1894), 
61  N.  W.  Rep.  246. 

Texas. — Atchison,  etc.,  R.  Co.  v. 
Bryan  (Tex.  Civ.  App.,  1894),  28  S.  W. 
Rep.  98;  Exon  v.  State  (Tex.  Crim. 
App.,  1894),  26 S.  W.  Rep.  1088;  Fuller 
V.  State,  30  Tex.  App.  559;  Clark  v. 
State,  23  Tex.  App.  261;  Weatherford 
V.  State,  31  Tex.  Crim.  Rep.  530; 
Laubach  v.  State,  12  Tex.  App.  583; 
Fort  Worth,  etc.,  R.  Co.  v,  Johnson, 
5  Tex.  Civ.  App.  15;  Wichita  Valley 
Mill,  etc.,  Co.  V.  Hobbs,  5  Tex.  Civ. 
App.  34  ;    Leon,  v.  Simpson,  66  Tex. 


84  ;  Fordyce  v.  Withers,  i  Tex. 
Civ.  App.  540 ;  Tillery  v.  State,  24 
Tex.  App.  251,  5  Am.  St.  Rep.  882; 
Bryson  v.  State,  20  Tex.  App.  566; 
Butler  V.  State  (Tex.  Crim.  App.  ,1894), 
27  S.  W.  Rep.  128;  Horton  v.  State 
(Tex.  Crim.  App.,  1893),  24  S.  W.  Rep. 
28;  Missouri,  etc.,  R.  Co.  v.  Woods 
(Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 
741- 

Indiana. — Indianapolis  Journal 
Newspaper  Co.  v.  Pugh,  6  Ind.  App. 
510,  an  elaborate  opinion  byReinhard, 
C.J. ;  Troyer  v.  State,  115  Ind.  331; 
Lewis  V.  State  (Ind.,  1894),  36  N.  E. 
Rep.  mo;  Davis  v.  State  (Ind.,  1894), 
37  N.  E.  Rep.  397. 

Mississippi. — Louisville,  etc.,  R.  Co. 
V.  Van  Eaton  (Miss.,  1893),  14  So.  Rep. 
267. 

Michigan. — Ross  v.  Detroit,  96  Mich. 
447;    People    V.  Montague,  71    Mich. 

447- 

Nebraska. — Cleveland  Paper  Co.  v. 
Banks,  15  Neb.  20,  48  Am.  Rep.  334, 
holding  such  statements  to  be  prima 
facie  prejudicial. 

Missouri. — State  v.  Alrich,  40  Mo. 
350;  State  V.  Woolard,  in  Mo.  248; 
Norton  v.  St.  Louis,  etc.,  R.  Co.,  40 
Mo.  App.  642;  McDonald  v.  Cash,  45 
Mo.  App.  80;  Loyd  v.  Hamilton,  etc., 
R.  Co.  53  Mo.  509;  Marble  v.  Walters, 
19  Mo.  App.  134;  Roeder  v.  Studt,  12 
Mo.  App.  566;  Gibson  v.  Zeibig,  24 
Mo.  App.  65;  Brown  z/.  Hannibal,  etc., 
R.  Co.,  66  Mo.  588;  Miller  v.  Dunlap, 
22  Mo.  App.  97. 

Alabama. — East  Tennessee,  etc.,  R. 
Co.  V.  Bayliss,  75  Ala.  466,  22  Am.  & 
Eng.  R.  Cas.  596,  51  Am.  Rep.  489; 
Louisville,  etc.,  R.  Co.  v.  Orr,  91  Ala. 
548;  Young  V.  PoUak,  85  Ala.  439; 
Commercial  F.  Ins.  Co.  v,  Allen,  80 
Ala.  571;  Cross  v.  State,  68  Ala.  476; 
Bradford  v.  State  (Ala.,  1894),  16  So. 
Rep.  107. 

Florida. — Killins  v.  State,  28  Fla. 
313;  Newton  v.  State,  21  Fla.  53. 

Kansas. — Huckell  v.  McCoy,  38 
Kan.  53. 
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upon  facts  calculated  to  prejudice  which  have  no  bearing  what- 
ever upon  the  issues,  and  evidence  of  which  would  have  been 

Baxter,    6 


Tennessee. — Saunders 
Heisk.  (Tenn.),  369. 

Arkansas. — Little  Rock,  etc.,  R.  Co. 
V.  Cavenesse,  48  Ark.  106;  Holder  v. 
State,  58  Ark.  473. 

Maine. — Rolfe  v.    Rumford,  66  Me. 

564- 

Illinois. — Chicago,  etc.,  R.  Co.  v. 
Bragonier,  13  111.  App.  467  :  Fox  v. 
People,  95  111.  71;  McDonald  v.  Peo- 
ple,   126   111.     150,    9    Am.    St.    Rep. 

547- 

Other  Cases  Bearing  on  the  Subject. 
— See  also  Com.  v.  Cook  (Ky.,  1888), 
7  S.  W.  Rep.  155;  Berry  v.  State, 
ID  Ga.  511;  Mitchum  v.  State,  11 
Ga.  615;  Bulloch  v.  Smith,  15  Ga. 
395;  Dickerson  v.  Burke,  25  Ga.  225; 
Wightman  v.  Providence,  i  Cliff.  (U. 
S.)  524;  Tucker  v.  Henniker,  41  N.  H. 
317;  Scripps  V.  Reilly.  35  Mich.  371, 
24  Am.  Rep.  575;  Amperse  v.  Flecken- 
stein,  67  Mich.  247;  Randall  v.  Even- 
ing News  Assoc,  97  Mich.  136;  Tur- 
ner V.  Machine,  etc.,  Co.,  97  Mich. 
166;  State  V.  Smith,  75  N.  Car.  306; 
Fathman  v.  Tumilty,  34  Mo.  App.  237; 
Elgin,  etc.,  R.  Co.  v.  Fletcher,  128  111. 
619;  Hodgkins  v.  State,  89  Ga.  761; 
Fort  St.  Union  Depot  Co.  v.  Backus, 
92  Mich.  33;  People  v.  Aiken,  66  Mich. 
460,  II  Am.  St.  Rep.  512. 

Comments  on  Continuances. — See  in- 
fra, XII,  2,  note. 

Facts  Coming  to  Knowledge  of  Jury. — 
Counsel  should  not  comment  upon 
facts  not  in  evidence,  nor  admissible 
in  evidence,  although  they  came  to 
the  knowledge  of  the  jury  in  the 
course  of  the  proceedings.  Menard 
V.  Boston,  etc.,  R.  Co.,  150  Mass. 
386. 

Plaintiff's  Attorney  Commenting  on  De- 
fendant's Influence. — In  his  argument 
to  the  jury  one  of  the  attorneys  for 
the  plaintiff  in  a  suit  for  libel  against 
a  newspaper  corporation  used  the  fol- 
lowing language  :  "  The  defendant 
does  notrely  on  the  evidence  to  defeat 
this  action,  but  on  its  influence.  I 
have  heard  it  said  on  the  streets  here 
more  than  once  since  this  trial  began, 
'You  can't  down  the  Journal  [the  de- 
fendant] in  Hamilton  County  '  "  [the 
place  of  trial].  It  was  held,  in  an 
elaborate  opinion  by  Reinhard,  C.J., 
to  be  reversible  error  for  the  court  to 
refuse  upon  request  to  require  counsel 
to  withdraw  the  statement,  although 


the  court  remarked  in  the  presence  of 
the  jury  that  the  latter  would  be  gov- 
erned by  the  evidence  in  the  case.  In- 
dianapolis Journal  Newspaper  Co.  v. 
Pugh,  6  Ind.  App.   510. 

Commenting  on  Defendant's  Other  Of- 
fenses.— In  an  action  for  libel  against 
a  newspaper  corporation  it  was  held 
improper  for  the  plaintiff's  counsel  to 
state  it  as  a  well-known  fact  that  the 
defendant  had  been  prosecuted  for 
libel  as  no  other  paper  that  was  ever 
published  in  the  city,  etc.,  and  that 
the  records  of  the  criminal  courts 
showed  that  the  editor  was  bound 
over  to  answer  for  a  criminal  libel 
against  the  judge  of  the  court.  Ran- 
dall V.  Evening  News  Assoc,  97  Mich. 
136. 

Defendant's  Counsel  Wanting  Plea  of 
Guilty. — A  statement  by  the  prosecut- 
ing attorney  in  his  address  to  the  jury 
that  the  prosecuting  witness  had 
whispered  to  him  that  counsel  for  the 
defendant  wanted  to  arrange  that  the 
defendant  plead  guilty,  was  deemed 
so  prejudicial  that  no  charge  of  the 
court  could  be  safely  held  to  have 
eradicated  its  evil  effect.  People  v. 
Treat,  77  Mich.  348. 

Why  Physician  was  Not  Called. — In  an 
action  for  personal  injuries  it  was  le- 
gitimate argument  for  the  defendant's 
counsel  to  comment  upon  the  fact  that 
one  of  the  physicians  consulted  by  the 
plaintiff  had  not  been  called  by  her  as 
a  witness  ;  but  where  the  plaintiff's 
counsel  instead  of  an  argumentative 
reply  declared  that  the  physician  had 
not  been  called  because  counsel  [the 
speaker]  found  from  conversation 
with  him  that  he  had  not  examined 
the  plaintiff  and  could  give  no  testi- 
mony as  to  her  condition,  this  hearsay 
proof  of  a  material  fact  without  the 
moral  and  legal  sanction  of  an  oath 
and  without  the  test  of  cross-examina- 
tion was  held  to  be  a  ground  for  a  new 
trial,  unless  the  presiding  judge  found 
as  a  fact  that  its  prejudicial  effect 
upon  the  jury  was  superseded  by  a  re- 
traction of  counsel,  the  charge  of  the 
court,  or  in  some  other  way.  Bullard 
V.  Boston,  etc.,  R.  Co.,  64  N.  H.  27, 
10  Am.  St.  Rep.  367,  holding  that  a  re- 
traction and  charge  by  the  court  with- 
out an  express  finding  as  stated  above 
was  not  sufficient  to  rebut  the  pre- 
sumption of  prejudice.  See  also  Evans 


728 


On  Matters 


ARGUMENTS  OF  COUNSEL.       Not  in  Evidence. 


ruled  out,*  or  to  assume  arguendo  such  facts  to  be  in  the  case 


V.  Trenton,  112  Mo.  390;  and  as  to  the 
rule  in  New  Hampshire,  infra,  XV,  2, 
note. 

Statement  of  OflPer  to  Settle. — In  an  ac- 
tion for  personal  injuries  against  a 
<:ity  a  gratuitous  statement  by  the 
plaintiff's  counsel  that  the  city  coun- 
selor had  recommended  payment  of  a 
larger  sum  than  the  amount  claimed, 
objected  to  without  avail,  was  good 
ground  for  a  new  trial.  Ross  v.  De- 
troit, 96  Mich.  447. 

Statements  Irrelevant  but  Prejudicial. 
— In  an  action  against  a  water  company 
for  failure  to  supply  sufficient  water  to 
operate  plaintiff's  machinery  pursuant 
to  a  contract,  plaintiff's  counsel,  in  his 
closing  argument,  remarked  that  "  I 
have  not  told  you  of  the  great  privi- 
leges the  city  has  given  it  [the  de- 
fendant]. I  have  not  said  anything 
about  its  not  having  an  effective  hy- 
-drant  in  this  whole  city.  I  have  not 
told  you  that  this  corporation  has  a 
place  up  here  on  the  street  where  it 
retails  water  by  the  barrel."  This  be- 
ing excepted  to,  counsel  remarked 
that  he  knew  it  was  a  tender  spot  he 
had  touched,  and  that  there  were 
jnany  other  tender  spots;  that  he  "ex- 
pected the  galled  jade  to  wince  when 
its  withers  were  sore."  It  was  held 
•that  the  failure  of  the  court  to  repri- 
mand counsel  for  those  remarks,  and 
instruct  the  jury  to  disregard  them, 
-was  reversible  error.  Houston  Water 
Works  Co.  V.  Harris,  3  Tex.  Civ.  App. 
475.  See  also  Fordyce  v.  Withers,  i 
Tex.  Civ.  App.  540. 

Stating  Verdicts  Given  by  Other  Juries. 
— In  Baldwin  v.  Grand  Trunk  R.  Co., 
64  N.  H.  596,  a  statement  by  plaintiff's 
counsel  that  a  Texas  jury  had  given  a 
verdict  for  $10,000  in  a  similar  case, 
and  that  another  jury  had  given  a 
verdict  for  eight  or  ten  thousand  dol- 
lars against  these  defendants  in  an- 
other case,  was  held  ground  for  a  new 
trial. 

Repeating  Statement  Hade  by  Judge. — 
A  new  trial  was  granted  where  the 
prosecuting  attorney  repeated  a  state- 
ment made  by  a  judge  of  another 
court  as  to  his  belief  in  the  defendant's 
guilt.     State  v.  Ulrich,  no  Mo.  350. 

Prosecution  for  Adultery. — In  a  pros- 
ecution for  adultery  the  prosecuting 
attorney  said  to  the  jury  that  the  de- 
fendant's wife  "  is  broken-hearted 
over  his   conduct   in  connection  with 


this  Lowe  woman.  I  know  what  I  am 
talking  about.  I  have  been  to  Green- 
field and  heard  the  evidence  before 
the  grand  jury,  and  know  what  these 
people  think  about  this  case."  A  new 
trial  was  granted  because  the  court 
refused  to  instruct  the  jury  distinctly 
to  disregard  these  statements;  a  dec- 
laration by  the  court  that  he  would 
not  undertake  to  decide  between 
counsel  as  to  what  arguments  "  had 
been  void  "  was  not  enough.  Jackson 
V.  State,  116  Ind.  464. 

Comments  on  Poverty  or  Wealth  of  Par- 
ties— Plaintiff's  Poverty. — References 
to  plaintiff's  poverty  in  actions  for  dam- 
ages are  not  legitimate,  and  may  con- 
stitute a  factor  in  determining  whether 
all  the  improprieties  occurring  on  the 
trial  warrant  a  reversal  of  the  judg- 
ment. Evans  v.  Trenton,  112  Mo.  390. 
See  Henry  z/.  Huff,  143  Pa.  St.  563.  But 
such  allusions  are  not  objectionable,  it 
seems,  when  the  fact  maybe  reasona- 
bly inferred  from  the  evidence.  Baker 
V.  Madison,  62  Wis.  147.  And  they  may 
be  cured  by  a  withdrawal  and  instruc- 
tions to  disregard  them.  Gulf,  etc., 
R.  Co.  V.  Johnson,  83  Tex.  628.  See 
also  Jenkins  v.  North  Carolina  Ore 
Dressing  Co.,  65  N.  Car.  563;  Sutor  v. 
Wood,  76  Tex.  403;  Felix  v.  Scharn- 
weber,  119  111.  445.  The  appellate 
court  will  overlook  them  where  the 
jury  were  not  prejudiced.  Gulf,  etc., 
R.  Co.  V.  Fox.  (Tex.,  18S7),  33  Am.  & 
Eng.  R.  Cas.  543;  Monmouth  Min., 
etc.,  Co.  V.  Erling,  148  111.  521. 

Defendant's  Poverty.  —  Judgments 
were  reversed  in  Brown  v.  Swineford, 
44  Wis.  282,  28  Am.  Rep.  5S2;  and  Ba- 
ker V.  Madison,  62  Wis.  137,  where  the 
plaintiff's  counsel  asserted,  without  ev- 
idence, that  the  defendants  were  able 
to  pay  large  damages.  And  likewise 
where  counsel  for  the  defendant  said  a 
verdict  in  favor  of  the  plaintiff  "  would 
take  the  shingles  from  his  house," 
there  being  no  evidence  of  defend- 
ant's poverty.  Nichols  v.  Metzger,  43 
Mo.  App.  607.  See  also  Gulf,  etc.,  R. 
Co.  V.  Jones,  73  Tex.  232;  Lane  v. 
State,  85  Ala.  11;  People  v.  Montague, 
71  Mich.  447;  Willis  v.  McNeill,  57 
Tex.  474. 

1.  Norton  v.  St.  Louis,  etc.,  R.  Co., 
40  Mo.  App.  642;  Gibson  v.  Zeibig,  24 
Mo.  App.  65;  Koch  V.  Hebel,  32  Mo. 
App.  103.  As  to  comments  on  excluded 
evidence,  see  infra,  XII,  5, 
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when  they  are  not.* 

At  What  stage  of  the  Case.— Questions  of  this  kind  generally  arise 
out  of  the  closing  argument  of  counsel;  but  the  rule  is  the  same 
at  whatever  stage  of  the  case  the  improper  language  is  used.* 

Result  of  Such  Irregularities. — Such  irregularities  always  justify  the 
interference  of  the  presiding  judge  for  the  purpose  of  restraint,' 
but  are  not  ground  for  the  granting  of  a  new  trial  by  an  appel- 
late court  where  it  appears  that  the  party  seeking  it  was  not, 
under  all  the  circumstances,  materially  prejudiced.* 


Using  Illustrated  Newspaper. — Coun- 
sel in  addressing  the  jury  exhibited  a 
copy  of  an  illustrated  paper  as  part  of 
his  argument,  the  paper  not  being  in 
evidence.  Held,  that  this  was  a  mat- 
ter of  discretion  in  the  trial  court, 
which  would  not  be  reviewed  unless 
the  opposite  party  suffered  some 
serious  injury  thereby.  Newman  v. 
Com.  (Pa.,  1886),  7  Atl.  Rep.  132.  See 
infra,  XII,  g. 

1.  Brown  v.  Swineford,  44  Wis.  292, 
28  Am.  Rep.  582;  Cross  v.  State,  68 
Ala.  476;  People  v.  Aiken,  66  Mich. 
460,  II  Am.  St.  Rep.  512. 

In  an  action  to  recover  for  lumber 
sawed,  counsel  for  defendants  in  his 
argument  said  to  the  jury:  "  Your  ex- 
perience is  that  you  do  well  if  you 
come  out  even  after  you  give  your 
lumber."  There  was  no  proof  that 
the  lumber  was  not  so  sawed  as  to 
yield  a  profit,  and  it  was  held  error  to 
refuse  to  strike  out  such  remarks. 
Jackson  v.  Robinson,  93  Ala.  157.  See 
also  Heddles  v.  Chicago,  etc.,  R.  Co., 
74  Wis.  239. 

Mistake  in  Supposing  Testimony  was 
Admitted. — Where  counsel  commented 
on  testimony  which  he  by  mistake  sup- 
posed had  been  formally  offered  and 
admitted  in  evidence,  and  the  opposing 
counsel  did  not  call  his  attention  to 
the  error,  it  was  held  not  prejudicial 
misconduct.  Pence  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  389. 

2.  People  V.  Lee  Chuck,  78  Cal.  329; 
Leon  V.  Simpson,  66  Tex.  84. 

3.  Bulloch  V.  Smith,  15  Ga.  395; 
Towner  v.  Thompson,  82  Ga.  744; 
Louisville,  etc.,  R.  Co.  v.  Orr,  91  Ala. 
548;  Killins  V.  State.  28  Fla.  313; 
Newton  v.  State,  21  Fla.  53;  Fox  v. 
People,  95  III.  71;  Yoe  v.  People,  49 
111.  412;  Goodwine  v.  Evans,  134  Ind. 
262;  Little  Rock,  etc.,  R.  Co.  v.  Cave- 
nesse,  48  Ark.  106,  and  especially  Gib- 
son V.  Zeibig,  24  Mo.  App.  71,  holding 
it  to  be  the  duty  of  the  court  to  do  so 
without  request;  Menard  v.  Boston, 
etc.,  R.  Co.,  150  Mass.  386. 


4.  De  Long  v.  Muskegon  Booming 
Co.,  88  Mich.  282;  Finn  v.  Adrian,  93 
Mich.  504,  a  reference  to  the  amount 
of  a  verdict  rendered  in  another  case; 
People  V.  Pyckett  (Mich.,  1894),  58  N. 
W.  Rep.  621;  Friemark  v.  Rosenkraus, 
81  Wis.  359;  Wegner  v.  Second  Ward 
Sav.  Bank,  76  Wis.  242;  Gulf,  etc.,  R. 
Co.  V.  Fox  (Tex.,  1887),  33  Am.  &  Eng. 
R.  Cas.  543;  Tweedle  v.  State,  29  Tex. 
App.  586;  International,  etc.,  R.  Co.  v. 
Greenwood,  2  Tex.  Civ.  App.  76;  Bass 
V.  State,  16  Tex.  App.  62;  Welborne  v. 
Downing,  73  Tex.  527;  Galveston,  etc., 
R.  Co.  V.  Johnson,  83  Tex.  628;  Gulf, 
etc.,  R.  Co.  V.  Coon,  69  Tex.  730,  where 
counsel  stated  that  he  and  his  client 
had  "fought  shoulder  to  shoulder  in 
the  late  war";  Noble  v.  Mitchell 
(Ala.,  1893),' 14  So.  Rep.  581;  Alaba- 
ma, etc.,  R.  Co.  V.  Frazier,  93  Ala. 
45,  where  it  was  declared  as  the  "  set- 
tled doctrine  of  this  court  that  pro- 
ceedings thus  infected  with  error  by 
arguments  outside  of  the  evidence 
may  be  purged  of  the  infirmity  by 
disclaimer  and  withdrawal  on  the  part 
of  counsel,  and  care  on  the  part  of  the 
court  in  cautioning  the  jury  against 
according  them  any  consideration  or 
influence";  Siberry  v.  State,  133  Ind. 
677;  Carroll  County  z/.  O'Conner  (Ind., 
1893),  35  N.  E.  Rep.  1006;  Combs  v. 
State,  75  Ind.  221;  Hinton  v.  Cream 
City  R.  Co., 65  Wis.  323,  and  Kennedy 
V.  Sullivan,  136  111.  941,  cases  of  with- 
drawal upon  objection;  Bowes  v. 
Galesburg,  28  111.  App.  321;  Chicago, 
etc.,  R.  Co.  V.  Kuster,  22  111.  App.  188; 
Spahn  V.  People,  137  111.  538,  where 
the  prosecuting  attorney  referred  to 
the  fact  that  the  defendant  was  under 
indictment  in  the  same  court  for  an- 
other offense;  State  v.  Kaiser  (Mo., 
1894),  28  S.  W.  Rep.  182;  State  v. 
Brandenberg,  118  Mo.  181;  State  v. 
Ean(Iowa,  1894),  58  N.  W.  Rep.  898; 
State  V.  Shawen  (W.  Va.,  1894),  20  S. 
E.  Rep.  873;  State  v.  Gibbs,  10  Mont. 
212;  Missouri  Pac.  R.  Co.  v.  Metzger, 
24   Neb.    90;     Riche   v,    Martin   (Citjr 
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2.  Retaliatory  Statements— Keplies  to  improper  Remarks. — It  has  been 
broadly    stated    that    "a  party    can    have    no    just    ground    of 


Ct.),  17  N.  Y.  Supp.  723;  Daly  v. 
Melendy,  32  Neb.  852.  Hudson  v. 
State,  23  Tex.  App.  323,  Heyl  v.  State, 
109  Ind.  589,  and  Wells  v.  State 
(Ark.,  1891),  16  S.  W.  Rep.  578,  crim- 
inal cases  where  the  defendant's  guilt 
was  clear. 

Cared  by  Instructions  to  Disregard. — 
Marble  v.  Walters,  19  Mo.  App.  134; 
State  V.  Blandenberry  (Mo.,  1893),  23 
S.  W.  Rep.  1080;  Nolan  v.  Johns  (Mo., 
1894),  28  S.  W.  Rep.  492;  Hilton  v. 
Com.  (Kv.,  1891),  16  S.  W.  Rep.  826; 
Cotrell  V.  Com.  (Ky..  1891),  17  S.  W. 
Rep.  149;  Handly  v.  Com.  (Ky. ,  1894), 
24  S.  W.  Rep.,  609;  Ohio,  etc.,  R. 
Co.  V.  Wangelin  (111.,  1894),  38  N.  E. 
Rep.  760;  Joliet  St.  R.  Co.  v.  Caul, 
143  111.  77;  Chicago  City  R.  Co.  v.  Van 
Vleck,  143  111.  480;  Nicks  v.  Chicago, 
etc.,  R.  Co.,  84  Iowa  27;  Lindsay 
V.  Des  Moines,  74  Iowa  iii,  where 
counsel  for  the  city,  in  an  action  for 
injuries  from  a  defective  sidewalk, 
stated  the  number  of  miles  of  side- 
walk the  city  had  to  look  after;  Brown 
V.  Wakeman  (City  Ct.),  16  N.  Y.  Supp. 
846;  Cheatham  v.  State,  67  Miss.  335, 
19  Am.  St.  Rep.  310;  People  v.  Bowers 
(Cal.,  1888),  18  Pac.  Rep.  660:  Towner 
V.  Thompson,  82  Ga.  744;  Brown  v. 
State  (Tex.  Crim.  App.,  1894),  28  S. 
W.  Rep.  536;  Matthews  v.  State,  32 
Tex.  Crim.  Rep.  355;  State  v.  Regan, 
8  Wash.  506. 

But  in  Sasse  v.  State,  68  Wis.  530, 
where  the  prosecuting  attorney  stated 
that  the  defendant  had  committed 
other  crimes  in  foreign  countries,  a 
new  trial  was  granted,  although  the 
court  subsequently  instructed  the  jury 
not  to  regard  the  statement.  See  also 
Scripps  V.  Reilly,  35  Mich.  371,  24  Am. 
Rep.  575;  People  v.  Barker  (Supreme 
Ct.),  17  N.  Y.  Supp.  16;  People  v.  Ah 
Len,  92  Cal.  282. 

Presumption  of  Prejudice.  —  In  In- 
dianapolis Journal  Newspaper  Co. 
V.  Pugh,  6  Ind.  App.  510,  granting 
a  new  trial  on  account  of  state- 
ments by  counsel  outside  the  evi- 
dence, the  presiding  judge  refusing 
to  interfere,  Reinhard,  C.J.,  declared 
that  "the  rule  that  presumptions 
will  be  indulged  in  favor  of  the 
rulings  of  the  trial  court  cannot  be 
invoked  where  a  material  error  is  af- 
firmatively shown  to  have  been  com- 
mitted," citing  Campbell  t/.Maher,  105 


Ind.  383;  Nelson   v.   Welch,    115  Ind. 
270. 

In  the  case  last  cited,  Mitchell,  C.J., 
said  that  such  statements  are  "pre- 
sumably injurious  and  prejudicial  to 
the  adverse  party,  and  the  burden  is 
upon  the  party  offending  to  show  that 
no  injury  resulted,  or  that  all  such 
steps  were  taken  to  prevent  injury  as 
were  proper  under  the  circumstances ;" 
and  that  "  where  the  party  who  is  in- 
jured by  the  wrong  calls  for  the  in- 
tervention of  the  court  upon  objection, 
it  will  not  do  for  the  court  to  remain 
silent,  leaving  the  matter  of  miscon- 
duct with  the  offending  party  and  the 
jury.  The  court  is  bound  to  inter- 
pose when  so  called  upon,  and  if  an 
improper  and  injurious  statement  has 
been  made  without  excuse,  the  effect 
of  it  should  be  erased  from  the  minds 
of  the  jury  then  and  there  by  an  em- 
phatic admonition  from  the  court. 
The  jury  should  be  made  to  under- 
stand that  in  making  the  statement 
counsel  violated  the  propriety  of  his 
position,  and  that  if  they  did  not 
wholly  disregard  it,  they  would  vio- 
late their  duty  as  jurors."  See  also 
Bullard  v.  Boston,  etc.,  R.  Co.,  64  N. 
H.  27,  10  Am.  St.  Rep.  367;  East 
Tennessee,  etc.,  R.  Co.  v.  Bayliss,  75 
Ala.  466,  22  Am.  &  Eng.  R.  Cas.  596, 
51  Am.  Rep.  489;  People  v.  Ah  Len, 
92  Cal.  282;  People  v.  Barker  (Su- 
preme Ct.),  17  N.  Y.  Supp.  16. 

High  Standing  of  Counsel  as  Augment- 
ing Prejudice. — "  The  courts  have  been 
more  inclined  to  make  such  miscon- 
duct the  ground  for  granting  new 
trials  where  it  has  been  committed  by 
counsel  of  ability  and  standing,  pro- 
ceeding upon  the  obvious  ground  that 
the  jury  would  be  more  likely  to  be 
influenced  by  evidentiary  or  prejudi- 
cial matters  thus  improperly  stated 
by  counsel  of  high  standing  and  rep- 
utation than  by  counsel  of  indifferent 
standing  and  reputation,"  Per  Thomp- 
son, J.,  in  Gibson  v.  Zeibig,  24  Mo. 
App.  72.  See  also  Fathman  v.  Tu- 
milty,  34  Mo.  App.  237;  Holliday  v. 
Jackson,  21  Mo.  App.  670;  Huckell  v. 
McCoy,  38  Kan.  53;  People  v.  Evans, 
72  Mich.  367. 

In  Cases  Tried  before  Beferees  it  is 
deemed  almost  impossible  that  irrele- 
vant statements  of  counsel  would  be 
prejudicial.      Shepard   v.    New  York. 
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complaint  on  account  of  remarks  improper  in  themselves  which 
have  been  necessitated  by  like  remarks  on  the  other  side."  * 

"Where  the  Attorney  for  the  Losing  Party  is  the  Ag^^essor  in  matters  of  this 
kind,  thereby  challenging  a  reply  from  his  opponent,  the  court 


El.  R.  Co.  (Supreme  Ct.),  15  N.  Y. 
Supp.  175- 

1.  Per  McCellan,  J.,  in  Alabama 
G.  S.  R.  Co.  V.  Hill,  93  Ala.  524. 

Indulgence  to  Eetorts.  —  Remarks 
•which  would  not  be  primarily  legiti- 
mate may  under  all  the  circumstances 
beentirely  within  bounds  as  answers  to 
statements  or  arguments  of  opposing 
counsel.  Siberry  v.  State,  133  Ind. 
677;  Tipton  V.  State,  30  Tex.  App.  530; 
Paschal  v.  Owen,  77  Tex.  583;  Will- 
iams V.  State,  24  Tex.  App.  32;  Pier- 
son  V.  State,  21  Tex.  App.  60;  Crump- 
ton  V.  U.  S.,  138  U.  S.  364;  Jackson  v. 
Pool,  91  Tenn.  448;  Columbia,  etc., 
R.  Co.  V.  Hawthorn,  3  Wash.  Ter. 
353;  State  V.  Glave,  51  Kan.  330;  Sweet 
V.  Michigan  Cent.  R.  Co.,  87  Mich. 
572;  Eastman  v.  Lake  Shore,  etc.,  R. 
Co.  (Mich.,  1894),  60  N.  W.  Rep.  309; 
Hoffman  v.  State,  65  Wis.  46;  Baker 
V.  State,  69  Wis.  32;  Jansen  z/.  Grim- 
shaw,  26  111.  App.  287.  See  also  State 
V.  Reid,  39  Minn.  277;  Marder  v. 
Leary,  137  111.  319;  Chambers  z/.  Green- 
wood, 68  N.  Car.  274;  State  v.  Potts, 
83  Iowa  317;  State  v.  Shawen  (W.  Va., 
1894),  20  S.  E.  Rep.  873;  Moore  v. 
State  (Tex.  Crim.  App.,  1894),  28  S.  W. 
Rep.  686;  Willis  v.  McNatt,  75  Tex. 
69;  Miner  v.  Lorman,  66  Mich.  530. 

"  If  the  line  of  discussion  is  pro- 
voked or  replied  to  in  a  like  manner 
there  can  be  no  just  ground  of  com- 
plaint." Per  Hobby,  J.,  in  Moore  v. 
Moore,  73  Tex.  394. 

So  in  a  criminal  case  it  was  said  that 
"  if  the  defendants  wished  to  invoke 
the  rule  of  confinement  to  the  record 
they  themselves  must  keep  within  the 
record.  When  they  voluntarily  go 
outside,  they  at  least  invite,  if  they  do 
not  render  it  necessary,  that  the  pros- 
ecution shall  follow."  Per  White, 
P.J.,  in  Pierson  v.  State,  21  Tex.  App. 
60. 

In  Reply  to  a  Challenge  to  show  why 
certain  testimony  was  not  produced, 
the  court  may  permit  counsel  to  ex- 
plain the  absence  of  the  testimony 
within  reasonable  limits.  King  v. 
Rea,  13  Colo.  69. 

Offer  to  Give  Up  Fees. — Where,  on  a 
trial  for  selling  liquor  to  a  minor,  de- 
fendant's counsel  in  argument  to  the 


jury  referred  to  the  amount  of  the 
solicitor's  fees  for  such  prosecution, 
error  could  not  be  predicated  on  a  re- 
mark by  the  solicitor  in  his  argument 
that  he  would  give  up  all  his  fees  if 
he  could  put  down  the  accursed  traffic. 
Dollar  V.  State  (Ala.,  1893),  13  So. 
Rep.  575. 

Discussing  Change  of  Venue. — Where 
counsel  for  the  accused  remarked  that 
he  was  on  trial  before  strangers,  it 
was  held  proper  for  the  district  at- 
torney to  say  that  the  case  was  re- 
moved by  the  defendant  from  the 
county  where  he  was  known,  and  that 
the  record  would  show  it.  Williams 
V.  State,  30  Tex.  App.  354.  See  also 
Evans  v.  Trenton,  112  Mo.  390; 
Vawter  v.  Hultz,  112  Mo.  633. 

Primary  or  voluntary  comments  on 
change  of  venue  are  ordinarily  im- 
proper. McDonald  v.  People,  126  111. 
150,  9  Am.  St.  Rep.  547;  Hennies  v. 
Vogel,  87  111.  244.  Especially  so  when 
combined  with  personal  abuse.  State 
V.  Smith,  75  N.  Car.  307,  reversing  a 
conviction. 

It  is  improper  for  the  court  to  allow 
the  prosecution  to  read  to  the  jury  the 
order,  of  the  court  in  which  the  indict- 
ment was  found,  changing  the  venue. 
Shamburger  v.  State,  24  Tex.  App.  433. 

Commenting  on  Continuances.  —  In 
lotva  motions  for  continuances  are 
deemed  part  of  the  record,  and  a 
proper  subject  for  comment.  Hanners 
V.  McClelland,  74  Iowa  318;  Cross  v. 
Garrett,  35  Iowa  486;  Brannum  v. 
O'Connor,  77  Iowa  632. 

So  in  Georgia.  Inman  v.  State,  72 
Ga.  269. 

It  seems  to  be  otherwise  in  Missouri, 
where,  however,  an  allusion  to  the 
other  party's  harassing  continuances 
may  justify  references  to  continuances 
of  the  party  complaining,  but  not  a 
statement  in  detail  of  what  the  coun- 
sel for  the  latter  swore  to  in  order  to 
obtain  them,  and  that  he  did  not  carry 
out  his  declared  purpose.  Evans  v. 
Trenton,  112  Mo.  390.  A  new  trial 
was  granted  in  State  v.  Baker,  23 
Oregon  441.  See  also  Donovan  v. 
Richmond,  61  Mich.  467;  Louisville, 
etc.,  R.  Co.  V.  Van  Eaton  (Miss.,  1893), 
14  So.  Rep.  267, 
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will  not  punish  the  prevailing  party  by  granting  a  new  trial  for 
an  indiscretion  thus  committed  by  his  counsel,  unless  it  appears 
quite  plainly  that  the  verdict  was  influenced  by  such  remarks.* 

Statements  Not  Confined  to  Pertinent  Replies. — Where,  however,  the  state- 
ments complained  of  are  not  confined  to  pertinent  replies,  but 
bring  before  the  jury  extraneous  matters  touching  important  issues, 
the  offending  party  forfeits  his  claim  to  the  favor  of  the  court.* 

3.  Accusations  of  Tampering  with  Witnesses. — Statements  or  sug- 
gestions by  counsel,  without  evidence  to  support  them,  that  im- 
portant witnesses  for  his  client  are  absent  by  procurement  of  the 
opposite  party,'  or  that  the  latter  has  tampered  with  witnesses, 
are  regarded  as  exceedingly  prejudicial  to  a  fair  trial,*  and  not 


1.  Per  Morse,  J.,  in  Sweet  v.  Michi- 
gan Cent.  R.  Co.,  87  Mich.  572,  a  case 
turning  on  the  degree  of  indulgence  to 
be  granted  to  retorts;  Gulf,  etc.,  R. 
Co.  V.  Witt,  68  Tex.  295;  Gulf,  etc., 
R.  Co.  V.  Scott  (Tex.  Civ.  App.,  1894), 
26  S.  W.  Rep.  995;  Daly  v.  Melendy, 
32  Neb.  863. 

2.  Baldwin  v.  Grand  Trunk  R.  Co., 
64  N.  H.  596;  McDonald  v.  Cash,  45 
Mo.  App.  80.  Sec  also  Hodgkins  v. 
State,  89  Ga.  761. 

Charge  of  Swindling. — In  an  action 
against  a  corporation,  statements  by 
counsel,  without  evidence  to  sup- 
port them,  that  the  defendant  had 
swindled  people,  etc.,  were  not  justi- 
fied by  a  statement  of  defendant's 
counsel  that  the  whole  case  was 
bolstered  up  by  defendant's  discharged 
employes,  some  of  plaintiff's  witnesses 
having  in  fact  been  discharged  em- 
ployes. Wichita  Valley  Mill,  etc.,  Co. 
V.  Hobbs,  5  Tex.  Civ.  App.  34. 

Explaining  Absence  of  Witness. — 
Where  counsel  for  one  party  deplores 
the  absence  of  a  certain  witness,  as- 
serting that  diligent  efforts  had  been 
made  to  procure  his  attendance, 
although  such  remarks  outside  of  the 
record  are  confessedly  improper,  they 
might  justify  a  reply  by  opposite 
counsel  that  he,  too,  desired  the  pres- 
ence of  the  witness;  but  a  new  trial 
was  granted  because  of  a  further  state- 
ment by  him  that  the  witness  was  ab- 
sent by  reason  of  having  been  tam- 
pered with  by  the  first  party.  Augusta, 
etc.,  R.  Co.  V.  Randall,  85  Ga.  297. 

SimilarcasesareState  v.  Helm  (Iowa, 
1894),  61  N.  W.  Rep.  246,  and  Mitchum 
V.  State,  II  Ga.  615.  And  Bennett  v. 
State,  86  Ga.  405,  22  Am.  St.  Rep.  465, 
shows  that  little  or  no  latitude  is  al- 
lowed in  that  state  to  counsel  to  make 


retaliatory  statements  outside  the 
evidence.  See  also  Berry  v.  State,  10 
Ga.  523. 

Stating  Testimony  of  Absent  Witness. 
— Although  counsel  for  the  defendant 
in  an  action  for  personal  injuries,  in 
commenting  upon  the  failure  of  the 
plaintiff  to  call  as  a  witness  her  attend- 
ing physicians,  improperly  asserted 
that  "  she  knew  they  would  say  she 
was  not  injured,"  it  did  not  warrant 
a  statement  by  the  opposing  attorney 
declaring  what  those  physicians  would 
have  testified  to  in  regard  to  the  plain- 
tiff's injuries  if  they  had  been  called. 
Evans  v.  Trenton,  112  Mo.  390;  Bul- 
lard  V.  Boston,  etc.,  R.  Co.,  64  N.  H. 
27,  ID  Am.  St.  Rep.  367,  a  case  almost 
identical  with  the  foregoing. 

3.  Augusta,  etc.,  R.  Co.  v.  Randall, 

85  Ga.  297,  a  strong  cast,  granting  a 
new  trial  although  the  court  called 
the  counsel  to  order  and  he  withdrew 
the  statement  in  a  qualified  manner. 
But  in  U.  S.  V.  Musser,  4  Utah  153,  a 
similar  statement  was  held  to  have 
been  cured  by  proper  instructions. 

4.  Sasse  v.  State,  68  Wis.  530  ;  Butler 
V.  State  (Tex.  Crim.  App.,  1894),  27  S. 
W.  Rep.  128;  Magoon  v.  Boston,  etc., 
R.  Co.  (Vt.,  1894),  31  Atl.  Rep.  156. 

Where  the  whole  defense  rested 
upon  the  testimony  of  one  witness, 
and  counsel  for  the  plaintiff  made  a 
remark  suggesting  that  he  had  been 
tampered  with  between  the  time  of 
his  examination  in  chief  and  his  re- 
examination, a  new  trial  was  granted 
although  upon  objection  the  court  in- 
structed the  jury  that  "  you  are  to  de- 
cide this  case  on  the  evidence  and 
what  the  witnesses  say,  and  not  what 
counsel    say."      Sullivan    v.    Deiter, 

86  Mich.  404  ;  Schillinger  v.  Verona 
(Wis.,  1894),  60  N.  W.  Rep.  272. 
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to  be  justified  as  retorts  to  comparatively  harmless  remarks  out- 
side of  the  record,  made  by  adverse  counsel.* 

4.  Comments  on  Result  of  Former  Trials. — Statements  of  the  result 
of  a  former  trial  of  the  same  case  are  regarded  as  improper  and 
unjustifiable,  and  in  some  cases  so  extremely  harmful  as  to  con- 
stitute ground  for  a  new  trial.* 


1.  Augusta,  etc.,  R.  Co.  v.  Randall, 
85  Ga.  297. 

"Moneys  Talks." — In  reply  to  a  re- 
mark of  defendant's  attorney  that 
the  State  had  not  called  certain  wit- 
nesses, thi'  prosecuting  attorney,  in 
his  argument,  said:  "I  will  tell  you, 
gentlemen,  money  talks.  B,  L,  &  R 
were  witnesses  before  the  grand 
jury  and  at  the  coroner's  inquest. 
They  were  then  witnesses  for  the  state. 
Now  they  are  witnesses  for  the  de- 
fendant." There  was  nothing  in  the 
record  to  justify  such  remarks,  and  it 
was  held  reversible  error  to  allow 
them  to  go  unrebuked  when  objection 
was  made.  State  v.  Helm  (Iowa, 
1894),  61   N.  W.  Rep.  246. 

Based  on  the  Evidence. — A  charge  of 
bribery  is  not  objectionable  when  it  is  a 
proper  and  legitimate  inference  from 
all  the  evidence  in  the  case.  East  St. 
Louis  Connecting  R.  Co.  v.  O'Hara, 
150  111.  580. 

2.  Crahan  v.  Balmer,  7  Mo.  App. 
585;  Evans  v.  Trenton,  112  Mo.  390; 
State  V.  Clouser,  72  Iowa  302.  The 
Texas  Code  Cr.  Pro.,  §  783,  expressly 
forbids  a  reference  to  a  former  convic- 
tion; and  a  violation  of  that  provision 
is  ground  for  a  new  trial.  Richardson 
V.  State  (Tex.  Crim.  App.,  1894),  27 
S.  W.  Rep.  139.  See  also  Moore  v. 
State,  21  Tex.  App.  666 ;  Clark  v. 
State,  23  Tex.  App.  260 ;  Jones  v. 
State,  4  Tex.  App.  530. 

Statement  as  to  How  Former  Jary 
Stood. — A  statement  as  to  how  the 
jurors  on  a  former  trial  of  the  same 
case  stood  as  to  the  amount  of  damages 
which  ought  to  be  awarded,  in  con- 
junction with  a  positive  appeal  to 
consider  the  opinion  of  the  majority  of 
the  former  jurors,  constitutes  a  gross 
abuse,  and  demands  a  new  trial, 
Evans  v,  Trenton,  112  Mo.  390.  See 
also  Brown  v.  Hannibal,  etc.,  R.  Co., 
66  Mo.  588  ;  Sidekum  v.  Wabash,  etc., 
R.  Co.,  93  Mo.  400,  3  Am.  St.  Rep. 
549;  Ritter  v.  Springfield  First  Nat. 
Bank,  87  Mo.  574  ;  State  v.  Barham, 
82  Mo.  67;  Haynes  v.  Trenton,  108 
Mo.  123;  Belo  V.  Fuller,  84  Tex.  450. 


Perjury  on  Former  Trial. — A  state- 
ment that  the  opposite  party  had 
suborned  his  little  son  to  commit  per- 
jury on  the  former  trial  was  held  good 
cause  for  reversal  in  Hennies  v. 
Vogel,  87  III.  242. 

Decision  of  Three  Juries. — It  was  prej- 
udicial error  for  counsel  to  assert, 
with  no  evidence  in  the  case  to  author- 
ize it,  that  three  separate  juries  had 
decided  a  material  question  of  fact  in 
the  case  in  favor  of  his  contention. 
Atwood  V.  Brooks,  4  Tex.  App.  (Civ. 
Cas.)  131,  §  89. 

Line  of  Defense  on  Former  Trial. — It  is 
improper  for  the  prosecuting  attorney 
to  refer  to  the  line  of  defense  on  a 
former  trial  of  the  same  case.  Wells 
V.  State  (Ark.,  1891),  16  S.  W.  Rep. 
577. 

Former  Becovery  on  Same  Evidence. — 
Or,  in  a  civil  case,  for  counsel  to  state 
that  on  a  former  trial  his  client  re- 
covered upon  the  same  evidence. 
Attaway  v.  Mattax  (Tex.  App.,  1889), 
14  S.  W.  Rep.  1017. 

Beading  Minutes  of  Evidence. — Or  to 
read  the  minutes  of  evidence  taken 
at  a  former  trial  between  the  same 
parties.  Martin  v.  Orndorff,  22  Iowa 
504,  granting  a  new  trial. 

Beading  Judge's  Charge. — Or  to  read 
to  the  jury  the  judge's  charge  in  the 
first  trial.  Butler  v.  Slam,  50  Pa.  St. 
456. 

Beference,  in  Addressing  Court,  to  For- 
mer Verdict. — It  is  error  to  permit  coun- 
sel in  addressing  the  court  in  the  pres- 
ence of  the  jury  to  refer  to  the  re- 
versal of  a  verdict  in  the  case  on  ac- 
count of  excessive  damages,  stating 
the  amount,  and  to  urge  that  addi- 
tional features  in  the  pending  trial 
would  deprive  the  opinion  of  the  Su- 
preme Court  of  controlling  effect  upon 
the  instructions  as  to  the  amount  of 
damages.  Heddles  v.  Chicago,  etc., 
R.  Co.  77  Wis.  228. 

Counsel  Stopped  by  the  Court. — Im- 
proper comment  by  counsel  on  testi- 
mony in  a  former  trial,  which  was  not 
put  in  evidence,  is  not  a  ground  for 
reversal  when  the  court  stopped  such 
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When  Not  Ground  for  Eeversal.— But  the  appellate  court  will  not  dis- 
turb the  verdict  unless  it  appears  that  the  party  complaining  was 
probably  prejudiced,'  even  in  criminal  cases,  and  where  the  stat- 
ute expressly  forbids  an  allusion  to  a  former  conviction.* 

5.  Stating  or  Commenting  on  Excluded  Evidence — Before  and  After 
Exclusion. — Although  it  is  largely  within  the  discretion  of  the  trial 
court  to  determine  whether  an  offer  to  introduce  evidence  is  made 
in  a  legitimate  way  and  for  a  legitimate  purpose  or  whether  it  is 
made  for  the  purpose  of  influencing  the  jury  by  uttering  in  their 
presence  what  they  ought  not  to  hear,'  it  is  error  for  the  court  to 


comment  on  objection  being  made. 
Korton  v.  State  (Tex.  Crim.  App., 
1893),  24  S.  W.  Rep.  28. 

Instructions  to  Disregard.  —  Where 
plaintiff's  counsel,  in  opposing  a  mo- 
tion for  judgment  on  the  complaint, 
stated,  among  other  things,  that  on  a 
former  trial  a  verdict  had  been  ren- 
dered for  the  plaintiff,  and  defendant's 
counsel  thereupon  asked  the  court  to 
discharge  the  jury,  which  the  court 
refused  to  do,  but  instructed  them  to 
disregard  the  remark,  the  appellate 
court  held  that  the  vice  was  elimi- 
nated, and  that  the  same  rule  was  ap- 
plicable which  obtains  in  cases  where 
the  trial  judge  erroneously  receives 
objectionable  and  damaging  evidence 
which  he  subsequently  strikes  out  and 
directs  the  jury  to  disregard.  Chese- 
brough  V.  Conover,  140  N.  Y.  382. 

1.  Lamar  v.  State,  65  Miss.  93,  and 
Wells  V.  State  (Ark. ,1891),  r6  S.  W.Rep. 
577,  where  the  accused  were  clearly 
guilty;  Brewer  v.  Com.  (Ky.,  1889), 
12  S.  W.  Rep.  672,  and  Ball  v.  Keokuk, 
etc.,  R.  Co.,  74  Iowa  132,  where  the 
vice  was  cured  by  proper  instruc- 
tions; State  V.  Leabo,  89  Mo.  247; 
Chicago,  etc.,  R.  Co.  v.  Dillon,  123 
111.  570;  5  Am.  St.  Rep.  559;  Chicago, 
etc.,  R.  Co.  V.  Bragonier,  13  111.  App. 
467;  Olson  V.  Solverson,   71  Wis.  663. 

Harmless  Statements.  —  It  is  not 
ground  for  reversal  that  counsel  re- 
ferred to  the  fact  that  in  the  first  trial 
the  opposite  party  introduced  no  wit- 
nesses. Dahlstrom  v.  St.  Louis  R. 
Co.,  108  Mo.  525. 

Nor  is  a  mere  statement  that  the 
case  has  been  to  the  Supreme  Court  a 
ground  for  reversal.  Smith  v.  Nip- 
pert,  79  Wis.  135. 

Where  the  Fact  Appears  in  Evidence. 
— Where  the  prosecuting  attorney 
said:  "This  case  follows  another  case 
in  which  the  defendant  pleaded 
guilty,"  the  defendant  having  testified 


to  the  former  conviction,  it  was  held 
that  the  remark  was  not  prejudicial. 
People  V.  Kindra  (Mich.,  1894),  60  N. 
W.  Rep.  458. 

2.  People  V.  Greenwall,  115  N.  Y. 
520,  the  New  York  Code  of  Civ.  Proc, 
§  464,  prohibiting  reference  to  a  former 
verdict.  See  also  Kunz  v.  Troy  (Su- 
preme Ct.),  I  N.  Y.  Supp.  596. 

So  in  Utah  :  People  v.  Hopt,  4  Utah 
247,  affi.rm(d  120  U.  S.  442;  and  in 
Texas  :  McLane  v.  Paschal,  74  Tex.  20. 

3.  Offers  of  Proof.— Chicago  City  R. 
Co.  V.  McLaughlin,  146  111.  353,  where 
there  was  held  to  be  no  evidence  of 
bad  faith  in  stating  what  was  proposed 
to  be  proved  by  evidence  which  the 
court  thereupon  rejected.  Thompson 
V.  Johnston,  86  Wis.  576;  Sanborn  v, 
Detroit,  etc.,  R.  Co.,  99  Mich,  i,  where 
Grant,  J.,  dissenting,  remarked  that 
"  such  offers  if  not  made  for  the  pur- 
pose of  influencing  the  jury  certainly 
have  that  tendency."  Carroll  County 
V.  O'Connor  (Ind.,  1893),  35  N.  E.  Rep. 
1006. 

Questions  Addressed  to  a  Witness  re- 
lating to  matters  which  counsel  knows 
to  be  wholly  inadmissible,  may  be  so 
clearly  prejudicial  as  to  require  inter- 
position by  the  court  and  appropriate 
instructions  to  the  jury.  People  v. 
Wells,  100  Cal.  459,  granting  a  new 
trial.  See  also  Leahy  v.  State,  31 
Neb.  566. 

Evidence  Offered  and  Withdrawn. — In 
Union  Cent.  L.  Ins.  Co.  v.  Cheever, 
36  Ohio  St.  201,  a  new  trial  was 
granted  on  account  of  comments  upon 
evidence  offered  and  %vithdrawn. 

Discrediting  Assumed  Denial. — Where 
a  witness  was  asked  on  cross-examina- 
tion if  she  had  testified  to  the  contrary 
before  the  grand  jury  and  the  ques- 
tion was  excluded,  but  the  prosecuting 
attorney  stated  in  argument  that  the 
"  foreman  of  the  grand  jury  and  every 
member  thereof  will  swear  to  it,"  a 
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permit  counsel  in  the  presence  of  the  jury  to  state  what  he  ex- 
pected to  prove  by  a  witness  where  such  evidence  is  incompetent 
and  has  already  been  rejected  for  that  reason;*  and  comments 
upon  excluded  evidence  in  persistent  disregard  of  the  rulings  of 
the  court  may  be  ground  for  a  new  trial,  despite  subsequent  in- 
structions to  the  jury  to  give  such  matter  no  consideration.* 

Evidence  Admitted  for  One  Purpose  Only.  —  Where  testimony  has  been 
admitted  only  for  one  purpose  counsel  in  whose  favor  it  was  in- 
troduced should  not  be  permitted  to  comment  upon  it  for  pur- 
poses foreign  to  the  issue.* 

6.  Facts  of  General  or  Local  History— Matters  of  General  Knowledge.— 
Matters  of  common  and  general  information  and  matters  of 
known  and  settled  history  may  often  be  commented  upon  with 
entire  propriety.* 


failure  to  exclude  such  statement  or 
caution  the  jury  that  it  went  only  to 
the  credibility  of  the  witness  was  re- 
versible error.  Exon  v.  State  (Tex. 
Crim.  App.,  1894),  26  S.  W.  Rep.  1088. 

1.  Flint  V.  Com.  (Ky. ,  1893)  23  S.  W. 
Rep. 346.  See  also  Clark  z/.State,23Tex. 
App.  260;  Stephens  v.  State,  20  Tex. 
App.  271;  Festner  v.  Omaha,  etc.,  R. 
Co,  17  Neb.  280;  People  v.  Lee  Chuck, 
78  Cal.  317;  Baldwin  v.  Grand  Trunk 
R.  Co.,  64  N.  H.  596;  Cook  V.  Doud,  14 
Colo.  483  ;  Logan  v.  Monroe,  20  Me. 
257;  Searles  v.  State,  6  Ohio  Cir.  Ct. 
Rep.  331;  Hitchcock  v.  Moore,  70  Mich. 
112;  Hoxie  V.  Home  Ins.  Co.  33  Conn. 
471;  Miller  v.  Dunlap,  22  Mo.  App. 
97;  Gould  V.  Moore,  40  N.  Y.  Super. 
Ct.  395;  Rudd  V.  Rounds,  64  Vt.  432, 
holding  it  to  be  no  excuse  because 
the  exclusion  of  the  evidence  was  er- 
roneous; Shove  V.  Shove,  79  Wis. 
497.  Compare  Benmengfield  v.  Com. 
(Ky.,  1893),  22  S.  W.  Rep.  1020  ; 
Rogers  v.  Winch,  76  Iowa  546. 

Argument  based  on  nonproduction 
of  excluded  evidence  may  properly 
be  prevented  by  the  court.  Martin 
Brown  Co.  v.  Perrill,  77  Tex.  199. 

Comments  on  Incompetent  Testimony 
Received. — Where  incompetent  testi- 
mony has  been  received  and  no  ob- 
jection is  made  at  the  time  of  its  re- 
ception, counsel  have  the  right  to 
comment  upon  it  before  the  jury. 
Free  v.  State,  i  McMull.  (S.  Car.)494. 

Stating  Substance  of  Bejected  Testi- 
mony.— In  Cleveland  Paper  Co.  v. 
Banks,  15  Neb.  22,  48  Am.  Rep.  334, 
counsel  for  the  defendant  endeavored 
to  get  in  evidence  tending  to  show 
that  the  secretary  had  embezzled  its 
funds,  which  was  ruled  out  as  irrele- 
vant. Nevertheless  counsel  persisted 
in  stating  the  substance  of  it   in  his 


argument.      It  was  held    that  a  new 
trial  must  be  granted. 

Alleging  Fear  of  Opposite  Counsel. — 
In  Thompson  v.  Toledo,  etc.,  R.  Co., 
91  Mich.  255,  where  the  court  ruled 
out  a  certain  question  upon  objection, 
whereupon  counsel  said,  "My  brethren 
on  the  other  side  are  afraid  he  [the 
witness]  will  tell,"  a  new  trial  was 
granted. 

2.  Marble  v.  Walters,  19  Mo.  App. 
134.  See  also  Gibson  v.  Zeibig,  24  Mo. 
App.  71;  Haynes,  ^z.  Trenton,  108  Mo. 
123;  Ritter  v.  Springfield  First  Nat. 
Bank,  87  Mo.  574;  Marble  v.  Walters, 
19  Mo.  App.  134. 

In  Porter  v.  Day,  44  111.  App.  256, 
comments  on  excluded  evidence  were 
held  not  cured  by  an  attempted  with- 
drawal of  the  statement  by  counsel, 
and  a  statement  by  the  court  that  the 
jury  should  consider  only  the  evidence 
in  the  case. 

Where  there  was  No  Prejudice. — A  new 
trial  will  not  be  granted  where  the 
party  complaining  was  probably  not 
prejudiced.  Reed  v.  Madison,  85  Wis. 
667;  Marder  v.  Leary,  137  111.  319^ 
Felch  V.  Weare  (N.  H.,  1891),  27  Atl. 
Rep.  226;  Galveston,  etc.,  R.  Co.  v.. 
Croskell  (Tex.  Civ.  App.,  1894),  25  S. 
W.  Rep.  486. 

Retraction  and  Admonition. — Where 
counsel  retracted  his  remarks  and 
begged  the  jury  not  to  consider  them, 
and  the  court  instructed  them  in  like 
manner,  it  was  held  that  there  was  no 
prejudice.  Pullman  Palace  Car.  Co. 
V.  Booth  (Tex.  Civ.  App.,  1894),  28  S. 
W.    Rep.  719. 

3.  Cook  V.  Carroll  Land,  etc.,  Co. 
(Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 
1034. 

4.  Combs  V.  State,  75  Ind.  216.  In 
that  case  a  statement  by   the   prose- 
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Matters  of  Local  Nature. — But  matters  of  a  local  nature  or  those 
which  are  not  of  common  and  public  notoriety  are  not  proper 
subjects  to  be  introduced  into  argument  unless  they  appear  in 
evidence.* 


cuting  attorney  that  "  three  or  four 
men  have  been  recently  executed  at 
Indianapolis,  most  of  whom  setup  the 
plea  of  insanity,"  insanity  not  being 
urged  as  a  defence  in  the  case  on  trial, 
was  held  not  sufficiently  material  or 
prejudicial  to  warrant  a  new  trial. 

Facts  of  history  may  be  referred  to 
in  argument  by  way  of  illustration, 
though  not  strictly  pertinent  to  the 
issue.  Northington  v.  State,  14  Lea 
(Tenn.)  424,  an  instructive  case. 

The  Cincinnati  Kiot. — In  a  murder 
case  reference  by  the  state's  attor- 
ney to  the  Cincinnati  riot  in  a  general 
way,  as  a  historic  fact  without  any 
application  to  the  case  at  bar,  was  held 
not  prejudicial.  Turner  v.  State,  89 
Tenn.  547. 

Likewise  where  counsel  attributed 
the  cause  of  the  riot  to  the  lax  admin- 
istration of  the  criminal  law  in  Ohio, 
but  not  alluding  to  the  defendant  in 
that  connection.  Heyl  v.  State,  109 
Ind.  5S9. 

Murder  of  Carter  Harrison. — In  a  prose- 
cution for  sureties  of  the  peace  a  dis- 
cussion by  the  state's  attorney  of  the 
circumstances  relating  to  the  murder 
of  the  mayor  of  Chicago,  an  event 
then  so  recent  that  the  "indignation 
of  the  people  was  rising  rather  than 
subsiding,"  was  held  to  be  improper. 
Davis  V.  State  (Ind.,  1894),  37  N.  E. 
Rep.  397. 

Prevalence  of  Crime. — In  a  prosecu- 
tion for  assault,  in  Missouri,  the  court 
held  that  there  was  nothing  meriting 
any  rebuke  whatever  in  the  following 
language  of  the  prosecuting  attorney: 
"  Gentlemen,  you  know  that  these  as- 
saults with  intent  to  kill  are  becoming 
too  common  in  this  country  and  in 
southeast  Missouri."  State  v.  Elvins, 
Id  Mo.  243. 

Conviction  of  Prisoner's  Accomplice. — 
Where  counsel  for  the  state  in  a  prose- 
cution for  murder  stated  that  one  of 
the  prisoner's  accomplices  had  been 
convicted  and  sent  to  the  penitentiary, 
and  upon  objection  being  made  the 
court  reproved  him  and  cautioned  the 
jury,  it  did  not  constitute  reversible 
error,  especially  as  the  fact  must  have 
been  well  known  in  the  community. 
State  V.  Phillips,  117  Mo.  389. 


1.   Combs  V.  State,  75  Ind.  216. 

Arson — Frequency  of  Burnings. — In 
Washington  v.  State,  87  Ga.  12,  a  con- 
viction for  arson  was  reversed  because 
the  solicitor-general  was  permitted, 
against  objection,  to  allude  to  the  fre- 
quency of  burnings  throughout  the 
country,  and  to  urge  upon  the  jury  the 
importance  of  strictly  enforcing  the 
law  in  the  case  on  trial;  and  the  error 
was  not  regarded  as  cured  by  a  state- 
ment of  the  judge,  assented  to  by  the 
solicitor-general,  that  the  latter  mere- 
ly intended  to  urge  them  to  look  care- 
fully into  the  case.  "It  is  the  well- 
settled  policy  of  this  court,"  said 
Lumpkin,  J.,  "that  counsel  in  the 
argument  of  cases  should  confine  their 
remarks  to  the  law  and  the  evidence, 
and  that  in  no  instance  should  they  be 
permitted  to  comment  upon  extrane- 
ous facts  prejudicial  to  the  interests 
or  rights  of  a  party  over  his  objection, 
unless  such  facts  be  of  a  kind  of  which 
judicial  cognizance  maybe  taken  with- 
out proof."  See  also,  in  support  of 
the  particular  case,  Ferguson  v.  State, 
49  Ind.  33;  Mitchum  v.  State,  11  Ga. 
615;  Petty  V.  Com.  (Ky.,  1891),  15  S.  W. 
Rep.  1059. 

Crime  Going  ITnpunislied. — For  the 
prosecuting  attorney  to  say  to  the  jury: 
"  You,  gentlemen,  as  citizens  of  the 
county,  frequently  hear  this  said — 
probably  said  it  yourselves  as  citizens 
of  this  country  and  county — that  crime 
goes  unpunished  in  this  country,"  was 
held  not  to  be  objectionable.  Siebert 
V.  People,  143  111.  571,  a  trial  for  mur- 
der by  poisoning,  in  which  case  it  was 
held  not  to  be  reversible  error  to  per- 
mit the  district  attorney  in  his  closing 
argument  to  say  that  two  poisoning 
cases  had  occurred  in  the  county  with- 
in the  last  few  years,  and  that  the  de- 
fendants thought  they  could  repeat 
that  operation. 

Beference  to  Killing  Negroes  in  South- 
ern State. — Where,  upon  the  trial  of  a 
white  man  for  murder  in  anothei 
state,  it  appeared  incidentally  that  he 
had  killed  a  negro  in  Mississippi,  and 
there  been  tried  for  murder  and  ac- 
quitted, it  was  reversible  error  to  per- 
mit the  prosecuting  attorney,  against 
objection,  to   state   that  we  all  know 


2  Encyc   PI.  &  Pr.— 47. 
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7.  Comments  on  Character  or  Credibility  of  Parties  or  Witnesses. — 
The  court  should  not  tolerate  outside  statements  of  counsel  im- 
peaching or  fortifying  the  character  or  credibility  of  parties  or 
witnesses.  Irresponsible  assaults  of  that  kind  are  equally  repre- 
hensible in  civil  and  criminal  cases.* 


from  reading  the  newspapers  and 
magazines  that  the  trial  of  a  white 
man  for  killing  a  negro  in  Mississippi 
is  a  farce;  and  that  "  the  killing  of  a 
negro  in  Mississippi,  for  which  the 
defendant  had  been  tried  and  ac- 
quitted there,  was  murder."  Such  a 
condition  of  things  in  Mississippi  is  a 
matter  of  personal  belief  and  opinion, 
rather  than  of  unquestioned  historical 
fact.      Hall  V.  U.  S.,  150  U.  S.  76. 

Illegal  Grogshop  on  Every  Corner. — 
It  was  held  reversible  error  for  the 
court  to  permit  counsel  for  the  state, 
in  a  criminal  prosecution  for  selling 
liquors  to  a  minor,  to  declare  in  his 
argument  to  the  jury,  against  the  de- 
fendant's objection,  that  the  town  in 
which  the  alleged  oifense  was  com- 
mitted was  worse  cursed  with  the  il- 
legal sale  of  whiskey  than  any  place 
he  knew,  and  that  no  person  would 
send  his  child  to  a  school  in  a  place 
having  a  grogshop  on  every  corner. 
Dollar  z/.  State  (Ala.,  1893),  13  So.  Rep. 

576- 

The  Eule  More  Fully  Expounded. — In 
the  case  last  cited  Head,  J.,  said: 
"  In  the  interest  of  ending  litigation, 
a  wide  range  must  be  given  to  the 
arguments  of  counsel,  and  much 
must  be  left  to  the  good  sense  and 
sound  judgment  of  the  jury,  who  will 
ordinarily  be  able,  under  proper  in- 
struction from  the  court,  to  give 
proper  consideration  to  what  has  been 
said,  and  not  suffer  themselves  to 
be  influenced  by  outside  and  irrel- 
evant matters  and  improper  opin- 
ions and  conclusions  drawn  into  the 
discussions  before  them.  But  there 
should  be  a  limit  placed  upon  this 
license.  .  .  .  We  do  not  mean  to  say 
that  the  solicitor  may  not  comment 
upon  the  evils  generally  of  the  crime 
which  the  law  he  is  seeking  to  enforce 
intends  to  prevent,  but  he  goes  beyond 
this  when  he  gratuitously  states  to  the 
jury  as  fact  the  existence  of  particular 
evils  in  the  locality  of  the  defendant's 
offense,  and  to  which  that  offense  is 
supposed  by  him  to  be  related.  The 
defendant's  guilt  must  be  determined 
by  the  facts  touching  the  particular 
act  of  which  he  is  charged,  and,  as  we 


have  said,  his  punishment  must  be 
determined  by  the  nature  of  the  act 
committed,  and  a  consideration  of  the 
evils  generally  resulting  from  the  com- 
mission of  such  acts,  within  the  limits 
prescribed  by  law." 

1.   Mitchum  v.  State,  11  Ga.  615. 

Statements  outside  the  evidence, that 
defendant's  reputation  is  bad, that  he  is 
continually  in  litigation,  and  a  liar  and 
a  thief,  objected  to  and  not  retracted 
were  held  ground  for  a  new  trial  al- 
though the  court  upon  a  previous  sim- 
ilar objection  had  cautioned  the  jury 
to  pay  no  attention  to  remarks  of 
counsel  unsupported  by  evidence. 
Huckell  V.  McCoy,  38  Kan.  53,  citing 
Brown  v.  Swineford,  44  Wis.  282,  28 
Am.  Rep.  582;  Bremmer  z'.  Green  Bay, 
etc.,  R.  Co.,  61  Wis.  114;  Bullard  v. 
Boston,  etc.,  R.  Co.,  64  N.  H.  27,  10 
Am.  St.  Rep.  367;  Cleveland  Paper 
Co.  V.  Banks,  15  Neb.  20,  48  Am.  Rep. 
334;  Hall  V.  Wolff,  61  Iowa  559; 
Henry  v.  Sioux  City,  etc.,  R.  Co.,  70 
Iowa  233;  Campbell  v.  Maher,  105  Ind. 
383;  Bedford  v.  Penny  58  Mich.  424; 
Union  Cent.  L.  Ins.  Co.  v.  Cheever, 
36  Ohio  St.  201,  38  Am.  Rep.  573. 

In  People  v.  Kahler,  3  Mich.  625,  a 
new  trial  was  granted  on  account  of 
improper  language  of  the  prosecuting 
attorney  in  assailing  the  credibility  of 
the  defendant  and  his  witnesses. 

A  statement  by  the  prosecuting  at- 
torney that  the  defendant  fled  and  was 
arrested  by  a  ruse  entitles  the  latter 
to  a  charge  that  there  was  no  evidence 
of  the  fact.  Coleman  v.  State,  87  Ala. 
14. 

Private  Life  of  Opposite  Party. — It  is 
error  to  permit  counsel  in  speaking  of 
the  opposite  party  to  assert,  without 
evidence  to  sustain  the  insinuation, 
that  "if  the  veil  that  covers  the  pri- 
vate lives  of  some  men  were  lifted,  it 
would  show  a  picture  blacker  than 
hell  itself."  Friemark  z'.  Rosenkrans, 
81  Wis.  359,  holding,  however,  that 
under  the  circumstances  of  the  case 
there  was  no  prejudicial  effect,  .'tnd 
therefore  no  ground  for  a  new  trial. 
To  the  latter  point  see  also  Heyl  v. 
State,  109  Ind.  589,  where  a  convic- 
tion was  inevitable  on  the  evidence. 
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But  a  verdict  clearly  right  will  not,  ordinarily,  be  disturbed  for 
an  impropriety  of  this  kind.* 

8.  Reading  from  Books — Medical  Works. — As  a  general  rule,  it  is 
error  to  permit  counsel  to  read  to  the  jury  extracts  from  medical 
works  which  have  not  been  admitted  in  evidence.* 


Personal   Knowledge    of  Defendant. — 

Where  the  prosecuting  attorney  said, 
in  a  prosecution  for  the  illegal  sale  of 
liquor,  that  "  he  knew  personally  the 
saloon-keeper  in  this  case,  and  that  he 
was  guilty  of  this  and  he  was  sure  of 
other  crimes,"  it  was  held  error  for 
the  court,  upon  request,  to  fail  to  in- 
struct the  jury  to  disregard  such  re- 
mark.      Brow     V.     State,     103     Ind. 

133- 

Defendant's  Denial  of  Identity  on  Ar- 
rest.— In  State  v.  Jackson,  95  Mo.  623, 
a  new  trial  was  granted  because  of 
the  prosecuting  attorney's  statement 
that  the  defendant  denied  his  identity 
when  arrested  on  extradition  papers 
in  another  state,  and  other  outside  re- 
marks of  a  like  character. 

Denouncing  Witness  as  Scoundrel  and 
Convict. — So  in  Schlotter  v.  State,  127 
Ind.  493,  where  the  prosecuting  attor- 
ney denounced  one  of  the  defendant's 
witnesses  as  "a  scoundrel  who  has 
served  a  term  in  the  penitentiary," 
there  being  no  evidence  of  the  fact  in 
the  case.  See  also  Com.  v.  Bruner,  11 
Pa.  Co.  Ct.  Rep.  428;  Hall  v.  U.  S., 
150  U.  S.  76. 

Counsel  Testifying  to  Good  Character. 
— A  new  trial  was  granted  in  a  civil 
case  where  the  plaintiff's  counsel  spoke 
of  his  client  as  a  "  large-hearted,  great- 
souled,  confiding,  trusting  man,"  al- 
though upon  objection  he  remarked, 
"  Oh,  well,  I  will  take  it  back." 
Wolffe  V,  Minnis,  74  Ala.  386. 

Where  on  a  trial  for  seduction  it  is 
intimated  that  another  than  the  de- 
fendant is  the  father  of  the  child,  the 
prosecuting  attorney  in  his  argument 
should  not  be  allowed  to  state  that 
"  He  came  from  too  nice  a  family  to 
do  such  a  thing.  His  father  reared 
him  better.  He  is  one  of  the  best  citi- 
zens of  this  country,  and  you  know 
it."  Bradford  v.  State  (Ala.,  1894),  16 
So.  Rep.  107. 

Charging  Commission  of  Other  Crimes. 
— The  prosecuting  attorney's  state- 
ment, in  arguing  upon  the  admissibil- 
ity of  a  question  to  a  witness,  that  he 
intends  to  prove  that  defendant  is 
guilty  of  certain  other  offenses,  partic- 
ularizing    them,    where    such    proof 


would  be  inadmissible,  is  ground  for  a 
new  trial  if  not  rebuked.  Leahy  v. 
State,  31  Neb.  566.  In  Holder  v. 
State,  58  Ark.  473,  remarks  of  that 
kind  were  held  to  require  more  than  a 
mild  reproof,  and  a  new  trial  was 
granted. 

Character  Not  in  Issue. — When  the 
character  of  a  party  is  not  in  issue  in 
the  case  no  reference  should  be  made 
to  it.  Patterson  v.  Hawley,  33  Neb. 
440;  State  V.  Upham,  38  Me.  261. 

In  a  Criminal  Case  comments  on  the 
defendant's  failure  to  adduce  evidence 
to  his  good  character,  when  the  latter 
has  not  been  put  in  issue,  has  been 
held  to  be  error  not  cured  by  subse- 
quent instructions  to  the  jury  to  dis- 
regard the  comments.  "The  court 
should  not  have  permitted  such  an 
argument."  Per  Long,  J.,  in  People 
V.  Evans,  72  Mich.  367;  Thompson 
V.  State  (Ga.,  1893),  17  S.  E.  Rep. 
265;  Bennett  v.  State,  86  Ga.  405,  22 
Am.  St.  Rep.  465,  a  strong  case, 
holding  that  such  comments  are  not 
excused  because  the  defendant's  coun- 
sel first  violated  the  rule ;  State 
V.  Foley,  12  Mo.  App.  431;  Stephens 
V.  State,  20  Tex.  App.  271;  Pollard 
V.  State  (Tex.  Crim.  App.,  1894),  26 
S.  W.  Rep.  70;  Davis  v.  State  (Ind., 
1894),  37  N.  E.  Rep.  397;  Fletcher  v. 
State,  49  Ind.  124,  10  Am.  Rep.  673. 
But  a  naked  allusion  to  the  fact  mere- 
ly was  held  not  fatal  in  Coyle  v.  State, 
31  Tex.  Crim.  Rep.  604. 

Curing  Prejudice  by  Rebuke  of  Court. — 
That  the  effect  of  such  remarks  may 
be  cured  by  a  rebuke  from  the  court 
and  a  withdrawal,  see  Drew  v.  State, 
124  Ind.  9;  Joliet  St.  R.  Co.  v.  Call, 
143  111.  177;  Moody  V.  Alabama,  etc., 
R.  Co.  (Ala..  1893),  13  So.  Rep.  233; 
Gonzalez  v.  State,  30  Tex.  App.  203. 
Compare  People  v.  Ah  Len,  92  Cal. 
282,  and  People  v.  Barker  (Supreme 
Ct.),  17  N.  Y.  Supp.  16. 

Based  on  Evidence. — Counsel  may  re- 
fer to  a  witness  as  of  bad  character 
when  there  is  evidence  to  that  effect. 
Thomas  v.  State,  90  Ga.  437. 

1.  Patterson  v.  Hawley,  33  Neb. 
440. 

2.  State  V.  Rogers,  112  N.  Car.  874; 
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As  Illustration  Merely. — But  it  has  been  held  that  a  pertinent  quo- 
tation or  extract  from  a  work  on  science  or  art,  as  well  as  from  a 
classical  or  historical  or  other  publication,*  may,  by  way  of  illus- 
tration, be  admissible  in  argument,  as  it  would  seem  to  make  no 
difference  whether  it  was  repeated  by  counsel  from  recollection 
or  read  from  a  book ;  though  it  would  be  an  abuse  of  this  privi- 
lege to  make  it  the  means  for  getting  improper  matter  before  the 
jury  as  evidence  in  the  cause.* 


People  V.  Glover,  71  Mich.  303;  Yoe 
V,  People,  49  III.  412;  Gale  v.  Rector, 
5  111.  App.  484;  People  V.  Wheeler,  60 
Cal.  581,  44  Am.  Rep.  70.  See  also 
Huffman  v.  Click,  77  N.  Car.  55. 
Otherwise  where  they  have  been  in- 
troduced in  evidence.  Scott  z/.  People, 
141  111.  195;  Merkle  v.  State,  37  Ala. 
J29,  following  Stoudenmeier  z/.  William- 
son, 29  Ala.  566;  Bowman  v.  Woods, 
I  Greene  (Iowa)  445.  See  also  Rich- 
mond's Appeal,  59  Conn.  244. 

In  Harvey  v.  State,  40  Ind.  516,  the 
reading  of  a  medical  work  was  held 
not  reversible  error  where  the  court 
instructed  the  jury  that  it  was  not 
to  be  regarded  as  evidence.  The 
case  was  disapproved  in  People  v. 
Wheeler,  60  Cal.  581,  44  Am.  Rep. 
70. 

Insanity. — In  Connecticut  for  a  long 
series  of  years  counsel  have  been  per- 
mitted to  read  to  the  jury  as  a  part  of 
their  argument  upon  the  issue  of  in- 
sanity "extracts  from  such  treatises 
as  by  the  testimony  of  experts  have 
been  accepted  by  the  profession  as 
authority  upon  that  subject;  such 
treatises  as  have  helped  to  form  the 
opinion  expressed  by  the  expert." 
State  V.  Hoyt,  46  Conn.  330.  The  case 
was  alluded  to  in  Richmond's  Appeal, 
59  Conn.  244,  and  the  rule  upon  the 
subject  was  commented  on  by  Fenn, 
J.,  as  follows:  "We  will  therefore 
say  that  the  ruling  in  State  v.  Hoyt 
must  be  regarded  as  confined  exclu- 
sively to  cases  where  the  plea  of  in- 
sanity is  interposed  in  behalf  of  per- 
sons indicted  or  informed  against;  the 
allowance  in  such  cases  forming  an 
exception,  based  upon  a  practice 
which  the  majority  of  the  court  in 
that  case  felt  had  so  hardened  into  a 
rule  that  they  were  not  at  liberty  to 
abrogate  it;  .  .  .  that  in  all  other  cases 
the  decision  in  Baldwin's  Appeal  [44 
Conn.  37]  fully  applies;  and  that  facts 
relevant  to  the  cause  cannot,  except 
within  the  limits  of  certain  defined 
and  recognized  exceptions,  be  proved 


by  reading  from  published  books,  or 
given  to  the  jury  except  under  the 
sanction  of  an  oath  and  the  test  of 
cross-examination;  while  the  reading 
to  the  court  or  jury  of  such  books 
of  science,  art,  or  purely  technical 
knowledge,  necessary  for  an  accurate 
apprehension  of  any  relevant  matter, 
as  have  been  shown  in  evidence  to  be 
recognized  by  experts  as  standard 
authority,  and  by  such  proof  in  effect 
incorporated  in  and  made  part  of  the 
testimony  of  such  witnesses,  may  be 
allowed  or  refused  by  the  trial  court 
in  the  exercise  of  its  judicial  discre- 
tion." 

1.  In  an  action  for  libel  in  charging 
the  plaintiff  with  drunkenness,  there 
was  no  ground  for  complaint  where 
the  plaintiff's  counsel  was  allowed  to 
read  from  the  Bible  that  "  no  drunkard 
shall  enter  the  kingdom  of  heaven." 
Tobin  V.  Sykes,  71  Hun  (N.  Y.)  469. 

2.  Legg  V.  Drake,  i  Ohio  St.  287, 
quoted  \n  State  v.  O'Neil,  51  Kan.  651. 
See  also  Cory  v.  Silcox,  6  Ind.  39. 

"  The  matter  read  or  stated  should 
be  pertinent  to  the  subject  of  inquiry, 
and  so  far  calculated  to  elucidate  it  as 
to  aid  the  jury  in  a  better  understand- 
ing of  the  evidence  produced  at  the 
trial."  Union  Cent.  L.  Ins.  Co.  v. 
Cheever,  36  Ohio  St.  209,  38  Am.  Rep. 

573- 

Beading  from  Book  on  Duelling. — In 
Cavanah  v.  State,  56  Miss.  308,  a  pros- 
ecution for  murder,  a  new  trial  was 
refused  where  counsel  for  the  state  was 
permitted  to  read  from  a  work  on 
duelling,  and  from  an  essay  on  the 
same  subject  written  by  himself,  touch- 
ing the  procedure  "among  gentle- 
men "  for  the  satisfaction  of  wounded 
honor. 

Entries  in  Family  Bible. — There  was 
no  ground  for  reversal  where  the 
mother,  of  a  minor  to  whom  defendant 
was  charged  with  selling  liquor,  was 
allowed  to  read  an  entry  of  his  birth 
in  the  family  Bible  in  connection  with 
her   testimony  as   to   his  age,   which 
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9.  Reading  Extracts  from  Newspapers. — Extracts  from  newspapers 
may  be  read  in  argument  for  the  mere  purposes  of  illustration,  but 
never  as  statements  of  facts  or  expressions  of  opinion  ;  nor  can 
they  be  used  under  cover  of  illustrations  when  they  contain  state- 
ments of  facts  or  expressions  of  opinion  concerning  the  particu- 
lar case  in  hearing,  or  cases  of  like  character.* 

10.  Use  of  Papers,  Diagrams,  Maps,  and  Almanacs. — It  is  not 
proper,  for  the  purpose  of  affecting  material  facts  in  the  case,  to 
exhibit  maps  to  the  jury  in  argument  where  their  correctness  has 
not  been  established  by  the  evidence.* 

But  a  witness  having  used  a  diagram  in  testifying,  counsel  for 
the  adverse  party  may  also  use  it  in  commenting  on  his  testimony, 
although  it  was  not  formally  introduced  in  evidence.* 


was  not  disputed.  Capron  v.  State 
(Ind.,  1894),  38  N.  E.  Rep.  491. 

1.  Per  Elliott,  J.,  in  Baldwin  v. 
Bricker,  86  Ind.  221. 

Where  Matter  is  Wholly  Irrelevant. — 
It  is  reversible  error  for  the  court  to 
allow  counsel  in  a  case  against  a  cor- 
poration to  read  to  the  jury  a  news- 
paper article  wholly  irrelevant  to  the 
case,  commenting  on  the  utter  disre- 
gard of  the  rights  of  the  private  citi- 
zen by  corporations.  Williams  v. 
Brooklyn  El.  R.  Co.,  126  N.  Y.  96,  46 
Am.  &  Eng.  R.  Cas.  149. 

Illustrated  Paper. — In  Newman  v. 
Com.  (Pa.,  1886),  7  Atl.  Rep.  132.  it 
was  held  a  proper  exercise  of  discre- 
tion to  permit  counsel  to  exhibit  to  the 
jury  an  illustrated  newspaper  as  part 
of  his  argument. 

Prejudicial  Matter. — Chicago,  etc., 
R.  Co.  V.  Bragonier,  13  111.  App.  467, 
was  an  action  for  damages  for  the 
death  of  a  servant  of  the  railroad  com- 
pany from  an  injury  received  in  the 
act  of  coupling  cars.  The  plaintiff 
was  permitted  to  read  to  the  jury  a 
newspaper  article  containing  the  fol- 
lowing statement  of  an  alleged  inter- 
view:     "  That     reminds     me,"     said 

Captain ,  "of  a  little  scene   that 

occurred  in  the  board  of  public  works 
some  time  ago.  A  gentleman  was  in 
the  oflSce  who  had  invented  a  car-coup- 
ling, and,  like  all  inventors, he  was  loud 
in  its  praises  and  enlarged  on  the  safety 

it  insured  to  life  and   limb.     Mr. 

was  in  the  office  at  the  time  listening 
attentively  to  the  inventor's  laudation 
of  his  machine.  At  last,  breaking  in, 
he  said:  'My  friend,  are  you  aware 
that  the  thing  you  propose  to  protect 
is  the  cheapest  item  that  a  railroad  has 
to  deal  with?     If  your  machine  would 


save  cars,  sir,  cars,  there  might  be  a 
chance  for  the  company  adopting  it,  as 
they  represent  property.  But  human 
beings  are  the  cheapest  things  they 
have  about  them,  and  death  only  stops 
the  wages  without  entailing  a  loss.'  " 
A  new  trial  was  granted. 

2.  Zube  V.  Weber,  67  Mich.  52. 

In  Opening  Argument. — The  court  may 
in  its  discretion  permit  counsel,  in 
opening  the  case,  to  explain  the  facts 
by  means  of  a  map  which  has  not  then 
been  proved  or  admitted  in  evidence. 
Hill  V.  Water,  etc.,   Com'rs,  77  Hun 

(N.  Y.)49i. 

Using  Beporter's  Stenographic  Notes. — 
There  is  no  objection  to  the  use  by 
counsel  of  the  stenographic  notes  of 
evidence  in  his  argument.  State  v. 
McCool,  34  Kan.  616;  Gwaltney  v. 
Scottish  Carolina  Timber,  etc.,  Co. 
(N.  Car.,  1894),  20  S.  E.  Rep.  465. 
See  also  People  v.  Greening,  102  Cal. 

384. 

Exhibiting  Fictnres. — Improper  con- 
duct of  an  attorney  for  the  state  in 
holding  pictures  of  the  defendant  in 
the  sight  of  some  of  the  jurors  is 
cured  by  the  court  sustaining  an  ob- 
jection by  the  defendant's  counsel, 
and  rebuking  the  attorney.  State  v. 
Howard,  118  Mo.  127. 

3.  East  Tennessee,  etc.,  R.  Co.  v. 
Watson,  90  Ala.  41. 

See  Hale  v.  Rich,  48  Vt.  224,  where 
counsel  was  properly  permitted  to  use 
a  map  of  the  premises  which  his  client 
had  testified  was  "  all  right." 

Documents  Inadvertently  Omitted  at 
Trial. — It  is  the  practice  in  respect  of 
documents  which  speak  for  them- 
selves, and  on  which  no  questions  can 
arise  except  such  as  are  apparent  on 
their  face,  to  permit  them  to  be  pro- 
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Inducing  Jurors  to  Make  Memoranda. — Although  jurors  may,  of  their 
own  motion,  make  memoranda  of  the  evidence  or  of  points  in  the 
argument  of  counsel,  it  has  been  held  improper  for  counsel  to  in- 
duce them  to  do  so.^ 

Almanac. — It  is  erfor  to  refuse  to  permit  counsel  to  use  an  alma- 
nac in  argument  to  show  that  a  witness  testified  falsely  as  to  a 
certain  date,  though  the  almanac  had  not  been  introduced  in  evi- 
dence.* 

XIII.  Appeals  to  Sympathy  and  Peejudice— 1.  Appeals  to  Sym- 
pathy.— Great  latitude  is  allowed  in  appealing  to  the  sympathy  of 
the  jury  in  the  argument  of  counsel.* 

2.  Appeals  to  Local,  National,  or  Religious  Prejudice — Local  Prejudice. 
— It  is  improper  for  counsel  to  exhort  the  jury  to  render  a  ver- 
dict in  favor  of  his  client  by  urging  as  a  substantial  consideration 
that  the  client  is  one  of  their  own  citizens  and  his  adversary  a  resi- 
dent of  a  county  the  people  of  which  are  opposed  to  his  success 
in  the  litigation."* 


duced  on  the  argument  when  they 
have  been  inadvertently  or  unadvised- 
ly omitted  at  the  trial.  Charleston 
Bank  v.  Emeric,  2  Sandf.  (N.  Y.) 
718. 

1.  Indianapolis,  etc.,  R.  Co.  v.  Mil- 
ler, 71  111.  472.  The  soundness  of 
this  decision  is  questioned  by  Judge 
Thompson,  in  i  Thompson  on  Trials, 

§992. 

Handing  Jury  Paper  to  Compare  Hand- 
writing.— Nor  is  it  permissible  for 
counsel,  against  objection,  to  hand  to 
the  jury  a  paper  in  order  to  make  a 
comparison  of  handwriting  in  deter- 
mining the  genuineness  of  a  disputed 
signature.  Shorb  v.  Kinzie,  100  Ind. 
429. 

2.  Wilson  V.  Van  Leer,  127  Pa.  St. 
371,  14  Am.  St.  Rep.  854. 

3.  Client  a  Poor  Widow. — Thus  it 
was  held  no  abuse  of  discretion  for 
the  presiding  judge  to  permit  coun- 
sel to  beseech  the  jury  in  behalf  of 
his  client  as  the  widow  of  an  old 
soldier,  and  to  denounce  her  oppo- 
nents as  leeches  and  oppressors  of 
poor  women  and  widows,  the  plaintiff 
sitting  near,  facing  the  jury,  and  weep- 
ing or  .pretending  to  weep.  Dowdell 
V.  Wilcox,  64  Iowa  724. 

Client  Abandoned  by  His  Mother. — 
There  was  no  ground  for  a  new  trial 
where  counsel  invoked  sympathy  for 
his  client  because  he  had  a  mother 
only  fifteen  miles  away,  who  had  aban- 
doned him  in  his  troubles.  State  v. 
Griffin.  87  Mo.  608. 

Client  Poor. — So  where  counsel  said, 


"My  client  is  poor,  and  we  live  in 
Minneapolis,  and  every  time  we  come 
down  here  it  costs  him  $100."  Baker 
V.  Madison,  62  Wis.  147. 

Plaintifif's  Widowed  Mother.— In  Gulf, 
etc.,  R.  Co.  V.  Norfleet,  78  Tex.  321, 
45  Am.  &  Eng.  R.  Cas.  207,  where 
the  verdict  was  for  $2000,  it  was 
held  that  there  was  no  prejudice  in 
the  following  language  by  plaintiff's 
counsel:  "This  plaintiff  after  he  has 
worked  all  day  suffers  so  he  cannot 
sleep,  and  he  has  to  work  because  he 
has  a  widowed  mother  to  support." 

4.  Rochester  School  Town  v.  Shaw, 
100  Ind.  268.  "  Stand  by  your  own  citi- 
zen!" exclaimed  counsel.  A  new  trial 
was  granted. 

Self-interest  as  Taxpayers.  —  In  a 
prosecution  for  embezzlement  a  refer- 
ence by  the  prosecuting  attorney  to  the 
fact,  that  if  the  jury  were  to  find  the 
value  of  the  property  below  a  certain 
amount,  the  county  would  be  at  the 
expense  of  keeping  the  prisoner  in  the 
county  jail,  is  improper,  and  the  court 
should  instruct  the  jury  to  disregard 
it.  Cooksie  v.  State,  26  Tex.  App.  72, 
granting  a  new  trial.  See  also  a  case 
almost  identical.  State  v.  Warford, 
106  Mo.  55. 

Public  Opinion. — The  court  may  prop- 
erly instruct  counsel  to  refrain  from 
referring  to  "  public  opinion."  Ken- 
nedy V.  State,  19  Tex.  App.  618. 

A  new  trial  was  granted  in  State  v. 
Proctor  (Iowa,  1892),  53  N.  W.  Rep. 
424,  where  counsel  said,  "  I  wish  we 
had  the  right  to  leave  this  case  to  the 
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Nationality  or  Religion. — Incidental  allusions  to  the  nationality  or 
religion  of  a  party  are  not  necessarily  irregular  }  but  where  they 
constitute  a  prominent  feature  of  the  argument  and  are  mixed 
with  coarse  abuse  and  denunciations  not  supported  by  evidence, 
courts  have  discovered  sufficient  probability  of  prejudice  to  war- 
rant a  new  trial.* 


verdict  of  the  community,  but  we  have 
not." 

A  statement  by  the  defendant's 
counsel  that  if  the  jury  knew  how  the 
plaintirT  and  his  father  and  brother 
[witnesses  for  him]  "  were  regarded  in 
the  vicinity  in  which  they  live,  .  .  . 
he  would  be  willing  to  submit  the  case 
without  argument,"  was  ground  for  a 
new  trial  in  Perkins  v.  Burley,  64  N. 
H.  524. 

The  prosecuting  attorney  has  no 
right  to  tell  the  jury  that  the  people 
of  the  county  would  rather  the  pris- 
oner should  be  turned  loose  than  sent 
to  the  penitentiary  for  manslaughter, 
in  urging  a  conviction  for  murder.  A 
new  trial  was  granted.  State  v.  Young, 
105  Mo.  634,  where  Grant,  J.,  said, 
"  There  must  be  no  question  or  sus- 
picion of  unfairness  in  criminal  trials." 
See  also  Geist  v.  Detroit  City  R.  Co., 
91  Mich.  446  ;  Grosse  v.  State,  11  Tex. 
App.  377  ;  Jackson  v.  State,  116  Ind. 
464. 

It  is  improper  for  the  prosecuting 
attorney  to  say  that  "escape  of  crim- 
inals at  the  hands  of  juries  brings  on 
lynch-law."  State  v.  Jackson,  95  Mo. 
623  distinguished  in  State  v.  Elmer, 
115  Mo.  401.  Similar  language  was 
condemned  in  Scott  v.  State,  7  Lea 
(Tenn.)  232,  but  a  new  trial  was  re- 
fused. 

Prosecuting  attorneys  may  properly 
dwell  upon  the  evil  results  of  crime, 
and  urge  a  fearless  administration  of 
the  criminal  law.  Saunders  z*.  People, 
124  III.  218. 

1.  "  Gentlemen  of  the  jury,  will  you 
believe  this  little  Israelite  ?"  in  com- 
menting on  the  testimony  of  a  witness 
known  to  be  a  Jew,  does  not  require  a 
reversal  of  judgment.  Texas  Stand- 
ard Oil  Co.  V.  Hanlon,  79  Tex.  678. 

2.  Denouncing  Jews. — Moss  v.  San- 
ger, 75  Tex.  321,  where  the  correct- 
ness of  the  verdict  was  doubtful,  and 
counsel  for  the  prevailing  party  had 
been  permitted  to  abuse  the  opposite 
party  as  follows  :  "  This  entire  busi- 
ness is  a  concocted  scheme  from  be- 
ginning to  end  ;  a  deliberate  scheme 


to  swindle  and  defraud,  gotten  up  by 
a  Jew,  a  Dutchman,  and  a  lawyer. 
Who  are  the  parties  at  issue?  A.  M — , 
his  wife  Rosa  M — ,  his  mother  Mary 
M— ,  his  clerk  D.  G— ,  and  then  B. 
F — ,  the  old  he-Jew  of  all,  who  no 
doubt  planned  the  whole  thing. 
All  Jews,  or  Dutch  Jews,  and  that  is 
worse.  Will  an  honest  jury  of  Ellis 
County  let  these  people  [pointing  to 
A.  M — ,  G —  and  R — ],  whose  every 
thought  is  how  to  cheat  and  swindle, 
perpetrate  this  infamous  and  out- 
rageous fraud  ?     I  think  not." 

Where  a  party  was  denounced  by  his 
adversary's  counsel  as  "  a  Jew,  a 
Christ-killer,  a  murderer  of  our  Sav- 
iour," a  new  trial  was  granted,  and 
the  language  severely  condemned. 
Freeman  v.  Dempsey,  41  111.  App.  554. 
In  Cluett  V.  Rosenthal  (Mich.,  1894), 
58  N.  W.  Rep.  1009,  the  defendants 
were  Jews,  but  had  not  testified,  and 
a  new  trial  was  granted  on  account  of 
remarks  of  plaintiff's  counsel  evinc- 
ing a  studied  purpose  to  arouse  preju- 
dice against  them. 

Calling  Attention  to  German  National- 
ity.— A  new  trial  was  granted  where 
counsel  in  addressing  a  jury  whose 
names  indicated  that  they  were  Ger- 
mans, there  being  no  evidence  in  the 
case  of  the  nationality  of  either  party, 
was  permitted  without  rebuke  to  say  : 
"  The  plaintiff  in  this  case  is  a  Dutch- 
man, and  the  defendant  is  the  son  of 
an  Irishman,  and  it  is  nothing  but  an 
attempt  on  the  part  of  an  Irishman  to 
beat  a  Dutchman  out  of  an  honest 
debt."  Fathman  v.  Tumilty,  34  Mo. 
App.  237. 

Catholics. — A  Catholic  priest  was  the 
defendant  in  an  action  for  damages  for 
an  assault  and  battery,  and  the  plain- 
tiff's counsel  said  to  the  jury  :  "  If  it 
is  not  one  of  the  doctrines  of  the  Cath- 
olic church  that  one  of  the  members 
may  swear  falsely  as  a  witness  and 
the  priest  can  forgive  him  his  sin  for 
such  false  swearing  so  as  to  absolve 
him  from  all  moral  guilt,  it  is  the 
privilege  and  duty  of  the  jury"  to 
consider   it.     Here  an  objection  was 
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3.  Appeals  to  Prejudice  against  Corporations. — It  is  not  an  uncom- 
mon practice  for  plaintiffs'  counsel  in  actions  for  personal  injuries 
against  corporations  to  appeal  to  the  sympathies  or  prejudices 
of  the  jury  by  dilating  upon  matters  of  greater  or  less  irrelevancy 
to  the  facts  in  issue.  Allusions  to  the  wealth  or  poverty  of 
the  parties,  to  the  strength  of  municipal  or  private  corporations, 
and  the  comparative  helplessness  of  an  individual  citizen  are 
proper  when  they  are  made  in  a  spirit  of  fairness,  for  the  purpose 
of  stimulating  the  jury  to  a  careful  and  conscientious  discharge  of 
their  duty  ;*  but  when  such  allusions  are  made  and  the  changes  are 


made  and  sustained  by  the  court  ; 
whereupon  the  same  counsel  pro- 
ceeded :  "  The  defendant  is  here,  and 
if  it  is  not  a  doctrine  of  the  Catholic 
church  let  him  stand  up  here  and  deny 
it,  and  that  shall  be  the  end  of  it," — 
when  the  court  stopped  the  counsel 
with  a  severe  rebuke.  It  was  held 
that  the  trial  court  erred  in  refusing 
to  grant  a  new  trial.  Rudolph  v. 
Landwerlen,  92  Ind.  34. 

1.  Per  Williams,  J.,  in  Henry  v.  Huff, 
143  Pa.  St.  563. 

Comments  Not  Prejudicial — Bias  of 
Employh. — In  Central  R.  Co.  v.  Mitch- 
ell, 63  Ga.  173,  I  Am.  &  Eng.  R.  Cas. 
145,  it  was  held  that  the  natural  bias 
of  servants  or  employes  of  a  railroad 
company  was  a  matter  for  legitimate 
comment. 

Poor  Widow  and  Wealthy  Corporation. 
— Where  counsel  spoke  of  his  client 
as  a  "  poor  widow,"  and  of  the  defend- 
ants as  a  "wealthy  corporation  at- 
tempting to  cheat  her  out  of  her 
rights,"  and  the  judge  properly  in- 
structed the  jury,  it  was  held  not  a 
ground  for  a  new  trial.  Jenkins  v. 
North  Carolina  Ore  Dressing  Co.,  65 
N.  Car.  563. 

"Neither  Soul  nor  Feeling. " — So  where 
the  plaintiff's  counsel  said:  "The  de- 
fendant is  a  corporation  that  has 
neither  soul  nor  feeling,  and  the 
only  way  you  can  reach  it  is  through 
its  pocket,"  there  being  no  reason  to 
believe  the  statement  was  harmful. 
Texas,  etc.,  R.  Co.  v.  Raney  (Tex. 
Crim.  App.,  1893),  23  S.  W.  Rep.  341, 
citing  Radford  v.  Lyon,  65  Tex.  477. 
See  also  Retan  v.  Lake  Shore,  etc., 
R.  Co.,  94  Mich.  155  ;  Galveston, 
etc.,  R.  Co.  V.  Duelm  (Tex.  Crim. 
App.,  1893),  23  S.  W.  Rep.  596;  Will- 
iams V.  Cleveland,  etc.,  R.  Co.  (Mich., 
1894),  61  N.  W.  Rep.  52,  where  the  de- 
fendant railroad  company  was  charac- 
terized as  a  "monster,"  and  "a  sea- 


serpent  which  had  swallowed  the  small 
fish,"  alluding  to  its  absorption  of  a 
smaller  road. 

Hard-hearted  and  Unfeeling. — Where 
a  station  agent  refused  to  open  the 
ticket-office  and  told  the  applicant 
he  could  pay  his  fare  on  the  cars; 
and  he  was  forcibly  ejected  from 
the  train  because  he  had  not  enough 
to  pay  the  excess  of  fare  required  for 
not  having  a  ticket,  with  the  remark 
by  the  conductor,  "That's  the  way 
}'ou  will  get  there!"  and  was  com- 
pelled to  walk  sixteen  miles  in  the 
snow,  and  was  injured  from  fatigue 
and  illness  caused  thereby;  and  his  at- 
torney in  argument  stated  "  that  the 
conduct  of  this  conductor  and  these 
railroad  employes  shows  that  they 
have  become  like  the  corporation  for 
whom  they  work — that  they  have  be- 
come as  hard-hearted  and  unfeeling, 
that  they  have  no  charity  for  their 
fellow-men."  This  was  not  such  a 
transgression  of  the  rules  of  argument 
as  to  justify  a  reversal.  Lake  Erie, 
etc.,  R.  Co.  V.  Cloes,  5  Ind.  App.  444. 

Power  of  Money. — Where  plaintiff's 
counsel  said:  "The  defendant  can 
bring  experts  from  one  end  of  the 
world  to  the  other  to  defeat  [the  plain- 
tiff]; they  have  money  enough  to  do 
it,"  the  court  declined  to  grant  a  new 
trial.  Dugan  v.  Chicago,  etc.,  R.  Co., 
85  Wis.  609,  citing  Smith  v.  Nippert, 
79  Wis.  139. 

Influencing  Legislation. — In  an  action 
against  a  railroad  company  for  an  ac- 
cident causing  death,  the  use  of  the 
words  by  plaintiff's  attorney  in  stating 
the  case  to  the  jury,  "Now  $5000  is 
all  this  lady  [plaintiff]  can  recover; 
that  is  fixed  by  law.  Railroci  com- 
panies have  somehow  or  other  fixed 
by  an  act  of  the  legislature  a  limit  be- 
yond which  jurors  cannot  go,"  was 
not  such  an  appeal  to  prejudice  as  to 
make  it  error  to  refuse  to  set  aside  a 
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rung  upon  them  for  the  evident  purpose  of  inflaming  the  passions 
and  prejudices  of  the  jurors,  and  leading  them  to  disregard  their 
duty,  to  overlook  the  actual  facts,  or  set  aside  a  clear  legal  right, 
they  are  improper,*  and  constitute  good  ground  for  a  new  trial 


verdict  for  the  plaintiff.  Chicago,  etc., 
R.  Co.  V.  Perkins,  125  111.  127. 

Allusions  to  Jay  Gould. — In  Missouri 
Pac.  R.  Co.  V.  Metzger,  24  Neb.  90,  35 
Am.  &  Eng.  R.  Cas.  14S,  there  was  no 
prejudice  discovered  in  plaintiff's 
counsel  calling  the  defendants'  attor- 
neys "the  hirelings  of  Jay  Gould," 
and  one  of  thgm  "one  of  the  leaders 
of  the  Van  Wyck  boom  in  this  county 
now  defending  corporations."  In 
Williams  v.  St.  Louis,  etc.,  R.  Co. 
(Mo.,  1894),  27  S.  W.  Rep.  387,  allu- 
sions to  Jay  Gould  and  "modern  rail- 
road economics  "  were  considered  im- 
proper;  but  the  judgment  was  reversed 
on  other  grounds. 

Indifference  to  Money. — In  Huckshold 
V.  St.  Louis,  etc.,  R.  Co.,  90  Mo.  548, 
28  Am.  &  Eng.  R.  Cas.  659,  plaintiff's 
counsel  said:  "In  a  case  of  this  kind 
the  law  fixed  the  penalty  at  $5000. 
What,  in  the  name  of  common  sense, 
do  railroad  companies  care  for  $5000? 
If  they  want  to  make  issue,  what  in 
the  name  of  common  sense  do  they 
care  for  that?  And  yet  they  have 
the  heart  to  come  here  and  say  that 
you  ought  to  find  a  verdict  for  the  de- 
fendant, and  let  the  railroad  company 
kill  all  the  men  and  boys  they  please." 
The  court  declined  to  hold  it  an  abuse 
of  discretion  of  the  trial  court. 

Plaitinff  Poor  and  Friendless. —  In 
Gulf,  etc.,  R.  Co.  V.  Fox  (Tex.,  1887), 
33  Am.  &  Eng.  R.  Cas.  543,  a  new 
trial  was  refused  where  the  jury  ap- 
peared not  to  have  been  influenced 
by  the  following  appeal:  "  I  tell  you, 
gentlemen  of  the  jury,  that  $10,000  is 
no  money  for  the  plaintiff  in  this  case. 
Here  he  is  without  money  and  without 
friends;  in  this  his  day  of  adversity 
you  should  come  to  his  aid." 

Witness  Afraid. — In  Straus  v.  Kansas 
City,  etc.,  R.  Co.,  86  Mo.  421,  27  Am.  & 
Eng.  R.  Cas.  170,  a  statement  by  plain- 
tiff's counsel,  in  explaining  the  absence 
of  a  material  witness,  that  the  witness 
while  in  the  defendant's  employ  had 
sworn  so  as  to  suit  the  company  and 
was  now  afraid  the  defendant  would 
prosecute  him  for  perjury  if  he  were 
to  tell  the  truth,  was  held  to  have  been 
cured  by  proper  instructions. 

Contrasting  Condition  of  Parties. — In 


East  Tennessee,  etc.,  R.  Co.  v.  Gur- 
ley,  12  Lea  (Tenn.)  46,  17  Am.  & 
Eng.  R.  Cas.  588,  an  action  for  the 
death  of  the  plaintiff's  husband,  her 
counsel  said:  "You  can,  and  you 
should,  out  of  the  abundance  of  this 
company  take  enough  to  keep  this 
woman  and  her  children  from  want 
all  the  days  of  their  lives."  All  ques- 
tions of  punitive  damages  having  been 
excluded  by  the  court,  a  new  trial  was 
refused. 

Salaries  of  Corporation  Attorneys. — In 
Battishill  v.  Humphreys,  64  Mich. 
514,  34  Am.  &  Eng.  R.  Cas.  69,  the 
plaintiff's  counsel  stated  the  salaries 
received  by  the  defendant's  attorneys, 
and  spoke  disparagingly  of  Vander- 
bilt  and  Gould.  The  record  failed  to 
show  the  connection  in  which  the  re- 
marks were  made,  and  a  new  trial  was 
refused. 

Corporations  as  Persistent  Litigants. 
— "  Everybody  knows  that  railroad 
companies  carry  their  cases  through 
all  the  courts  of  the  country  and  never 
pay  any  claims  against  them  until  the 
last  measure  of  litigation  is  exhaust- 
ed," does  not  warrant  reversal  of  a 
verdict  apparently  just.  Interna- 
tional, etc.,  R.  Co.  7/.  Irvine,  64  Tex. 
529,  23  Am.  &  Eng.  R.  Cas.  518. 

1.  Per  Williams,  J. ,  in  Henry  v.  Huff, 
143  Pa.  St.  563.  See  also  the  opinions 
of  Pinney,  J.,  in  Waterman  v.  Chicago, 
etc.,  R.  Co.,  82  Wis.  613,  and  of  An- 
drews, J.,  in  Williams  v.  Brooklyn  El. 
R.  Co.,  128  N.  Y.  96,  46  Am.  &  Eng. 
R.  Cas.  149;  Gulf,  etc.,  R.  Co.  v. 
Butcher,  83  Tex.  309;  Gulf,  etc.,  R. 
Co.  V.  Scott  (Tex.  Civ.  App.,  1894),  26 
S.  W.  Rep.  998. 

Prejudicial  Comments  —  Physical  Ex- 
amination of  Wife.  —  In  an  action 
for  personal  injuries  to  the  plaintiff's 
wife,  where  the  defendant,  without 
opposition,  procured  an  order  of  the 
court  for  the  examination  of  the  per- 
son of  the  wife  by  physicians,  it  was 
held  erroneous  to  permit  plaintiff's 
counsel  to  denounce  the  proceeding  as 
"  an  outrage,"  and  give  a  rhetorical 
description  of  the  invasion  of  the 
"humble  home  of  a  poor  man,"  the 
"home  of  the  wife  of  his  love,"  etc. 
Gulf  etc.,  R.Co.«'.Butcher,83Tex.  309. 
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where  the  presiding  judge  refuses  to  interpose  or  take  adequate 
measures  to  supersede  their  prejudicial  effect. 


Bloated  Corporation,  etc. — Counsel  for 
the  plaintiff  said:  "  You  ought  to  deal 
severely  with  these  bloated  corpora- 
tions, that  can  run  their  road  right 
through  a  man's  house  or  lot."  The 
judgment  was  reversed,  the  amount  of 
the  verdict  indicating  that  the  jury 
were  probably  prejudiced  by  such 
language.  Galveston,  etc.,  R.  Co.  v. 
Cooper,  70  Tex.  67;  Gulf,  etc.,  R.  Co. 
V.  Scott  (Tex.  Civ.  App.,  1894),  26  S. 
W.  Rep.  998,  is  a  case  in  the  same  cat- 
egory, 

Remittitnr  if  Damages  Excessive. — In 
Waterman  v.  Chicago,  etc.,  R.  Co., 
82  Wis.  613,  the  plaintiff's  counsel 
told  the  jury  that  "if  it  should  be 
so  that  the  sum  you  fix  as  just  and 
reasonable  should  be  regarded  by  the 
court  as  excessive,  it  is  our  privilege 
to  throw  off  as  we  see  fit  to;"  and 
that  "money  may  minister  somewhat 
to  his  comfort,  and  shall  he  not  have 
it  from  a  company  able  to  pay  ?"  The 
judgment  was  not  reversed  absolutely, 
although  the  court  ruled  the  language 
to  be  improper. 

Unwillingness  to  Do  Justice. — The 
counsel  for  the  plaintiffs  in  his  open- 
ing argument  used  this  language: 
"  Gentlemen,  these  powerful  railroad 
corporations  will  not  do  justice  to  any 
one  unless  compelled  to  do  it.  If  they 
were  to  kill  your  horse  to-day  they 
would  not  pay  you  anything  for  it, 
but  they  would  tell  you  to  sue  and  go 
to  the  court  for  your  money,  and  then 
they  would  fight  you  with  all  their 
power.  They  will  take  any  advantage 
of  you  they  can,  no  matter  how  just 
your  case.  Now,  I  hope  you  will  make 
them  pay  the  last  cent  you  can  in  this 
case  for  killing  their  [the  plaintiffs'] 
mother."  There  was  no  evidence  au- 
thorizing these  remarks.  "  The  court 
properly  instructed  the  jury  not  to  be 
influenced  by  them,  but  the  finding  of 
the  jury  '  for  the  full  amount  sued 
for'  indicates  that  this  language  was 
more  effective  than  the  court's  instruc- 
tions." Galveston,  etc.,  R.  Co.  v. 
Kutac,  72  Tex.  643,  citing  Galveston, 
etc.,  R.  Co.  V.  Cooper,  70  Tex.  67. 

Damages  the  Most  Potent  Corrective. — 
In  an  action  against  a  railroad  com- 
pany where  there  was  a  sharp  issue  of 
contributory  negligence,  a  new  trial 
w^as  granted  where  counsel  for  plain- 
tiff said   that  "  If    the  railroad  com- 


pany were  charged  with  the  killing 
of  Christ  it  would  come  into  court 
and  plead  that  Christ  was  guilty  of 
contributory  negligence,"  and  that 
"  nothing  tends  to  correct  railroads 
more  than  making  them  pay  for  their 
damages" — although  upon  a  sugges- 
tion of  impropriety  by  the  court  coun- 
sel said  he  would  take  back  the  lan- 
guage used  about  Christ.  St.  Louis, 
etc.,  R.  Co.  V.  McLendon  (Tex.  Civ. 
App..  1894),  26  S.  W.  Rep.  307. 

Powerful  Monster. — Counsel  for  the 
plaintiff  said:  "This  railroad  is  a 
monster,  wealthy  and  powerful,  more 
powerful  than  any  individual  in  the 
state,  and  is  not  on  an  equality  with 
any  private  citizen."  The  appellate 
court  condemned  the  remarks,  but  re- 
versed the  judgment  on  other  grounds. 
Galveston,  etc.,  R.  Co.  v.  Silegman 
(Tex.  Civ.  App.,  1893),  23  S.  W.  Rep. 
298. 

Indifferent  for  Lives.— In  his  closing 
argument  counsel  for  the  plaintiff  said: 
"  Gentlemen,  they  talk  about  this  cor- 
poration. What  is  the  corporation  ? 
Go  to  New  York  city  and  there  view 
Huntington  in  his  princely  mansion 
surrounded  by  all  that  wealth  can  give 
— there  is  the  corporation.  What  does 
he  care  for  this  case  ?  What  does  he 
care  for  the  lives  of  these  boys  ?  There 
is  only  one  thing  to  make  him  care,  and 
that  is  twelve  men  of  this  county." 
In  view  of  the  large  verdict  the  judg- 
ment was  reversed  on  account  of  prob- 
able prejudice  by  this  language.  Dil- 
lingham V.  Scales,  78  Tex.  205. 

For  another  instance  of  remarks 
outside  the  record  of  a  similar  nature 
and  clearly  prejudicial,  see  Chicago, 
etc.,  R.  Co.  V.  Bragonier,  13  111.  App. 
467,  cited  supra,  XII,  9. 

In  Williams  v.  Brooklyn  El.  R.  Co., 
126  N.  Y.  96,  46  Am.  &  Eng.  R.  Cas. 
149,  plaintiff's  counsel,  for  the  evident 
purpose  of  inflaming  the  minds  of  the 
jury  against  the  defendant,  read  to 
them  a  newspaper  article  entirely 
irrelevant  to  the  facts  of  the  case, 
purporting  to  give  an  account  of  the 
death  of  a  boy  by  his  touching  an 
electric  wire,  and  commenting  upon 
the  neglect  of  the  city  officials  to  take 
effectual  measures  to  prevent  such  ac- 
cidents. It  was  held  that  the  refusal 
of  the  court  to  interfere  was  reversible 
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It  will  be  observed  that  in  many  of  the  cases  cited  in  the  notes, 
where  new  trials  were  granted,  the  objectionable  remarks  were 
also  assignable  to  one  or  more  of  the  classes  of  improper  argu- 
ments discussed  under  specific  heads  in  this  article. 

4.  Invective  and  Abuse — Justified  by  the  Evidences. — Just  and  fierce 
invective,  when  based  upon  the  facts  in  evidence  and  all  legitimate 
inferences  therefrom,  is  not  discountenanced  by  the  courts.* 


Conduct  of   Bailroad    Companies. — In 

Atchison,  etc.,  R.  Co.  v.  Dwelle,  44 
Kan.  394,  44  Am.  &  Eng.  R.  Cas.  402, 
counsel's  argument  presented  such  a 
wonderful  exuberance  of  extraneous 
and  prejudicial  matters  which  were 
not  in  evidence,  that  a  new  trial  was 
granted. 

Contracts  Always  Unreasonable. — In 
an  action  against  a  railroad  com- 
pany on  a  contract  of  carriage  it  was 
error  for  the  court  expressly  to  sanc- 
tion as  legitimate  argument  a  state- 
ment of  plaintiff's  counsel  to  the  effect 
that  railroads  never  make  a  reason- 
able contract  in  answer  to  that  of  de- 
fendant's counsel  which  was  addressed 
to  the  question  whether  the  contract 
was  binding.  Atchison,  etc.,  R.  Co. 
V.  Bryan  (Tex.  Civ.  App.,  1894),  28  S. 
W.  Rep.  98. 

"Witnesses  Suborned.  —  In  Central 
Texas,  etc.,  R.  Co.  v.  Hancock  (Tex., 
1S85),  27  Am.  &  Eng.  R.  Cas.  325,  an 
abnormal  verdict  was  set  aside  where 
plaintiff's  counsel  argued  that  the  case 
was  a  contest  of  wealth  against  pov- 
erty, that  defendant's  agent  had  sub- 
orned witnesses,  etc. 

Witnesses  Intimidated. — In  East  Ten- 
nessee, etc.,  R.  Co.  V.  Bayliss,  75 
Ala.  466,  22  Am.  &  Eng.  R.Cas.  596,  51 
Am.  Rep.  489,  and  in  Missouri,  etc., 
R.  Co.  V.  Woods  (Tex.  Civ.  App., 
1894),  25  S.  W.  Rep.  741,  the  court 
granted  a  new  trial,  counsel  against 
the  company  having  stated,  without 
any  evidence  to  support  it,  that  em- 
ployes of  the  company,  one  of  whom 
had  testified  in  its  behalf,  testified  at 
the  peril  of  being  discharged. 

Habit  of  Juries. — In  Houston,  etc.,  R. 
Co.  V.  Nichols  (Tex.,  1882),  9  Am.  & 
Eng.  R.  Cas.  361,  it  was  held  reversi- 
ble error  to  permit  plaintiff's  counsel 
to  read  in  his  opening  and  closing  ar- 
gument from  Redfield  on  Carriers  as 
follows — prefacing  that  the  author  was 
counsel  for  railroad  companies  where 
he  lived:  "  Section  539.  The  truth  is 
that  common  juries,  with  the  highest 
instincts  of  justice,   have  always,   in 


our  country,  been  accustomed  to  view 
the  matter  of  railway  responsibility  for 
passenger  transportation  in  the  light 
of  higher  and  fuller  responsibility 
than  either  the  courts  or  the  profes- 
sion," etc. 

Adverse  Public  Opinion. — In  an  action 
for  damages  against  a  street  railway 
company  an  allusion  to  the  defendant 
by  the  plaintiff's  counsel  as  "the  un- 
fortunate street  railway,  whether 
driven  through  the  streets  by  the 
mob  or  driving  along  in  its  usual 
course,"  was  held  a  sufficient  ground 
for  a  new  trial,  in  view  of  the  great 
excitement  and  anger  of  the  people 
which  culminated  in  mob  violence 
against  the  company  only  a  few  weeks 
before  the  trial,  the  remark  tending  to 
revive  the  bitter  feeling.  Geist  v. 
Detroit  City  R.  Co.,  91  Mich.  446, 

1.  State  V.  Emory,  79  Mo.  461.  See 
also  Schlotter  v.  State,  127  Ind.  493; 
Chacon  v.  Territory  (N.  Mex.,  1893), 
34  Pac.  Rep.  448;  Burton  v.  O'Neill 
(Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 
1013. 

"  Steeped  in  Crime." — In  a  capital  case 
it  was  held  no  ground  for  a  new  trial 
where  the  prosecuting  attorney  said 
that  the  prisoner  "  was  so  steeped  in 
crime  that  he  has  no  friend  to  sit  be- 
side him  during  the  trial,"  the  state- 
ment being  based  on  and  derivative 
from  the  evidence.  State  v.  Shawen, 
(W.  Va.,  1894),  20  S.  E.  Rep.  873. 

"Whore-house  Pimp." — In  Cawfield 
V.  Asheville  St.  R.  Co.,  iii  N.  Car. 
597,  where  counsel  for  the  state  char- 
acterized some  of  the  defendant's  wit- 
nesses as  "  whore-house  pimps,"  and 
the  court,  though  appealed  to,  did  not 
restrain  him,  nor  allude  to  the  remark 
in  his  charge  to  the  jury,  it  was  held 
a  proper  exercise  of  discretion  under 
all  the  evidence  (two  judges  dissent- 
ing). See  also  Goodman  v.  Sapp,  102 
N.  Car.  483;  George  v.  Swafford,  75 
Iowa  491;  State  v.  Calhoun,  72  Iowa 
432,  2  Am.  St.  Rep.  252. 

"Professional  Bigamist." — Where,  in 
a  prosecution  for  bigamy,  the  evidence 
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Abtuive  Language— Discretion  of  Court. — It  is  usually  within  the  dis- 
cretion of  the  trial  court  to  determine  whether  counsel  transcends 
the  limits  of  professional  duty  and  propriety  by  the  use  of  coarse 
and  abusive  language  and  epithets ;  and  the  exercise  of  this  dis- 
cretion will  not  be  reviewed  by  an  appellate  court/  except  where 
counsel  are  permitted  to  travel  out  of  the  record,  or  to  persist  in 
disregarding  the  admonitions  of  the  trial  judge,*  or  to  indulge  in 


disclosed  the  defendant's  bigamous 
proclivities,  it  was  not  error  to  permit 
counsel  to  characterize  him  as  a  "  pro- 
fessional bigamist."  People  v.  Perri- 
man,  72  Mich.  184. 

Notorious  Character. — Where  the  dis- 
trict attorney  said:  "  The  state  might 
be  raked  over  with  a  fine-tooth  comb 
and  a  more  notorious  character  than 
the  defendant  could  nowhere  be 
found,"  a  new  trial  was  refused,  the 
evidence  reflecting  unfavorably  upon 
the  defendant's  character,  and  there 
being  no  apparent  prejudice.  House 
V.  State,  19  Tex.  App.  227. 

Defendant's  Fiendishness. — It  is  legiti- 
mate for  the  prosecuting  attorney  to 
denounce  the  fiendishness  of  the  de- 
fendant as  disclosed  by  the  facts  and 
circumstances  reflecting  seriously 
upon  him.  Snodgrass  v.  Com.  (Va., 
1893),  17  S.  E.  Rep.  238. 

"Colossal  Bascality." — A  reference 
to  the  adverse  party's  "colossal  ras- 
cality" will  not  authorize  a  reversal 
when  the  evidence  tends  to  justify  it. 
Hickey  v.  Behrens,  75  Tex.  488. 

Liar,  Thief,  and  Forger. — Where  the 
prosecuting  attorney  stigmatized  the 
defendant  as  a  liar,  thief,  and  forger, 
there  being  evidence  in  the  case  to 
sustain  it,  a  new  trial  was  refused. 
State  V.  Brooks,  92  Mo.  542. 

1.  State  V.  Hamilton,  55  Mo.  522; 
Slate  V.  Stark,  72  Mo.  37,  where  the 
prosecuting  attorney  said:  "  The  de- 
fendant had  gone  to  the  Indian  Terri- 
tory, where  all  rascals  go";  McCon- 
nell  V.  State,  22  Tex.  App,  354;  Chacon 
V.  Territory  (N.  Mex.,  1893),  34  Pac. 
Rep.  448. 

"Murderer." — In  a  murder  case 
counsel  may  call  the  defendant  a 
"murderer."  State  v.  Griffin,  87  Mo. 
615. 

Liar. — The  prosecuting  attorney's 
statement  that  one  of  the  witnesses 
for  the  defendant  had  "lied  from 
stem  to  stern  "  was  not  ground  for  a 
new  trial,  especially  where  the  court 
properly  cautioned  the  jury.  Dale  v. 
State  (Ga.,  1892),  15  S.  E.  Rep.  287. 


"Assassins." — The  fact  that  the  dis- 
trict attorney  in  his  argument  on  a 
trial  for  aggravated  assault  referred 
to  the  defendants  as  "  the  bloody  as- 
sassins," "  the  midnight  assassins," 
does  not  require  a  new  trial  where  he 
was  at  once  reprimanded  and  the  jury 
instructed  to  disregard  such  remarks. 
Watson  V.  State  (Tex.  Crim.  App., 
1893),  22  S.  W.  Rep.  1038;  Willson's 
Crim.  St.  Tex.,  ^  2321.  See  also  Friz- 
zell  V.  State,  30  Tex.  App,  42.  Corn- 
pare  State  v.  Foley,  12  Mo.  App.  431, 
a  reversal,  where  defendant  was 
characterized  as  a  "  terrible  desper- 
ado." 

Bobber. — In  a  prosecution  for  ob- 
taining property  under  false  pretenses 
by  means  of  a  mortgage  which  the  de- 
fendant claimed  was  given  to  him  for 
a  patent-right,  the  prosecuting  attor- 
ney in  his  closing  argument  said: 
"  Some  one  has  said  there  are  three 
kinds  of  robbers:  daylight  robbers, 
robbers  in  the  night,  and  patent-right 
robbers."  Held,  that  this  would  not 
warrant  granting  a  new  trial.  Terri- 
tory V.  Ely,  6  Dakota  128. 

Penitentiary  Offense.  —  "Defendant 
has  been  guilty  of  one  penitentiary 
offense,  and  would  commit  a  greater 
offense  to  cover  the  other  up,"  where 
the  record  fails  to  show  the  surround- 
ing circumstances,  is  not  sufficient 
ground  for  a  new  trial.  State  v. 
McCool,  34  Kan.  613. 

Standing  Mute  When  Accused.  — 
"  This  defendant  stood  mute  and  said 
nothing  when  accused  of  this  crime 
...  in  the  presence  of  the  officers  of 
the  law,"  is  not  improper,  if  within 
the  record.  Leonard  v.  State,  20  Tex. 
App.  442. 

Exception  Necessary. — The  personal 
abuse  of  the  accused  in  a  criminal 
case  is  not  ground  for  reversal  when 
the  remarks  were  not  excepted  to 
nor  any  instructions  asked  in  refer- 
ence thereto.  Boscow  v.  State  (Tex. 
Civ.  App.,  1894),  26  S.  W.  Rep.  625. 

2.  Calling  Witness  Penitentiary  Scoun- 
drel.— Where   counsel    for    the    state 
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remarks  of  a  material  character  so  grossly  unwarranted  and  im- 
proper  as   to  be  clearly   injurious  to   the   rights  of  the   party 


assailed. 

spoke  of  one  of  the  defendant's  wit- 
nesses as  "  a  scoundrel  who  has  served 
a  term  in  the  penitentiary,"  there  be- 
ing no  evidence  in  the  case  to  sustain 
it,  a  new  trial  was  granted  for  a  re- 
fusal of  the  court  to  correct  or  remedy 
the  misconduct.  Schlotter  v.  State, 
127  Ind.  493. 

Saying  Defendant  might  be  Justifiably 
Shot. — A  new  trial  was  granted  where 
the  prosecuting  attorney  in  a  seduction 
case  argued  that  the  father  of  the 
complaining  witness  would  have  been 
justified  in  hunting  up  and  shooting 
the  defendant.  State  z/.  I^roctor  (Iowa, 
1892),  53  N.  W.  Rep.  424. 

Kidicnlous  Epithet. — It  was  held  to 
be  reversible  error  for  the  court  to 
permit  the  prosecuting  attorney  with- 
out rebuke  to  call  the  defendant  "a 
sugar-Ioaved,  squirrel-headed  Dutch- 
man."    State  V.  Ulrich,  no  Mo.  350. 

Beading  Change  of  Venue  Proceedings. 
— In  State  v.  Phillips,  24  Mo.  483,  a 
new  trial  was  granted  because  the 
state's  attorney  read  the  proceeding 
on  an  application  for  change  of  venue, 
which  was  granted. 

Calling  Defendant  a  "Devil." — Where 
the  prosecuting  attorney  said:  "  The 
defendant  is  a  mean,  low-down, 
wicked,  dirty  devil;  that  is  the  kind  of 
man  he  is,"  the  appellate  court  de- 
nounced the  language  as  mere  per- 
sonal abuse,  and  not  to  be  tolerated  in 
any  tribunal  calling  itself  a  court  of 
justice,  and  granted  a  new  trial.  "  It 
would  seem  high  time  that  the  prose- 
cuting attorneys  of  this  state  would 
have  heard  of  our  rulings  in  this  re- 
gard."    State  V.  Jackson,  95  Mo.  652. 

Continued  Obnoxious  Bemarks. — State 
V.  Young,  99  Mo.  683,  where  the  court 
said:  "The  remark  made  by  the  court 
from  time  to  time  '  to  keep  within  the 
record  '  had  no  appreciable  effect,  be- 
cause he  still  kept  up  his  line  of  ob- 
noxious remarks,  undeterred  by  any- 
thing the  court  had  said.  A  more 
pointed  and  effective  rebuke  should 
have  been  administered." 

Calling  Attention  to  Expense  of  New 
Trial. — A  conviction  for  assault  with 
intent  to  rape  was  reversed  where  the 
prosecuting  attorney  recited  that  the 
defendant  had  been  convicted  on  a 
previous  trial  and  obtained  a  reversal 


on  a  technicality,  thus  causing  great 
expense,  to  be  paid  by  taxpayers, 
"  yourselves  among  the  rest;  and  now, 
in  view  of  these  facts,  I  ask  you  to 
give  him  such  a  term  in  the  peniten- 
tiary that  will  make  up  for  this  great 
expense."  Moore  v.  State,  21  Tex. 
App.  666. 

Witnesses  Allowing  Themselves  to  be 
Called  Liars. — The  appellate  court  em- 
phatically condemned  the  following 
language  of  the  district  attorney: 
"The  witnesses  for  the  defense  have 
sworn  lies,  and  have  come  here  for  that 
purpose.  They  know  that  they  have 
sworn  lies,  and  if  it  was  not  so,  they 
would  not  allow  me  to  say  it,  but 
would  make  mince-meat  out  of  me 
when  I  charge  them  with  having  done 
so."  Ricks  V.  State,  19  Tex.  App.  319. 
See  also  Conn  v.  State,  11  Tex.  App. 
399;  Beville  v.  Jones,  74  Tex.  148; 
Carne  v.  Litchfield.  2  Mich.  340;  State 
V.  Caveness,  78  N.  Car.  484;  State  v, 
Barham,  82  Mo.  70;  Turner  z/.  State,  4 
Lea  (Tenn.)  209. 

Calling  Defendant  a  Brute. — Where 
counsel  for  the  state  declared  that 
defendant  was  a  "low,  contemptible 
brute, unworthy  the  respect  of  the  com- 
munity," without  rebuke,  and  with- 
out anything  in  the  evidence  to  justify 
it,  a  new  trial  was  granted.  State  v. 
Fischer  (Mo.,  1894),  27  S.  W.  Rep. 
1109. 

1,  Exhortation  to  Convict  for  Not  Plead- 
ing Guilty. — A  new  trial  was  granted 
where  the  prosecuting  attorney  con- 
cluded a  tirade  by  demanding  of  the 
jury  "in  the  event  you  find  the  de- 
fendant guilty,  that  he  be  punished  by 
the  maximum  of  years  allowed  by  law. 
He  is  defending  and  procuring  the 
reversal  of  this  case  that,  in  the  prog- 
ress of  time,  witnesses  may  be  scat- 
tered, and  that,  too,  when  he  knows 
that  he  is  guilty  as  hell  itself.  A 
taste  should  be  put  in  his  mouth  in  the 
shape  of  ten  years'  punishment,  and 
then  the  next  land  thief  who  is  tried 
will  plead  guilty  and  throw  himself  on 
the  mercy  of  the  court  and  jury." 
Hatch  V.  State,  8  Tex.  App.  416,  34 
Am.  Rep.  751.  See  also  Crawford  v. 
State,  15  Tex.  App.  501;  Hall  z/.  Wolff, 
61  Iowa  561;  State  v.  Claudius,  i  Mo. 
App.  552. 
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By  the  Court. 


XIV.  Interruptions— 1.  By  the  Court. — The  presiding  judge 
should,  either  by  his  own  motion  or  upon  request  of  the  opposite 
counsel,  check  counsel  in  an  improper  line  of  argument,*  and  pre- 


Personal  Appearance  of  Accused. — It  is 
improper  for  the  prosecuting  attorney 
to  comment  upon  the  personal  appear- 
ance of  the  accused  not  as  a  witness 
nor  on  account  of  his  manner  and  bear- 
ing as  such,  but  relating  to  his  appear- 
ance as  an  accused  person  before  the 
bar  of  the  court.  Thus,  where  the  attor- 
ney requested  the  jury  to  look  at  the 
defendant,  saying  :  "  If  his  face  does 
not  show  him  to  be  a  bad  man,  then  I 
am  no  judge  of  the  human  counte- 
nance," it  was  reversible  error  for  the 
court  to  take  no  notice  of  the  defend- 
ant's objection.  Bessette  v.  Slate,  loi 
Ind.  85. 

Excessive  Vituperation. — In  a  prose- 
cution for  keeping  a  disorderly  house 
the  county  attorney  used  the  following 
language  in  his  address  to  the  jury: 
"This  defendant  ...  is  a  contempti- 
ble and  pusillanimous  puppy.  He 
comes  into  this  court  with  the  swag- 
gering insolence  of  a  grocery  bully, 
and  pleads  not  guilty  to  this  charge. 
During  the  dead  hours  of  night,  while 
his  family  were  at  their  humble  home 
shedding  tears  of  regret  over  the  sad 
downfall  of  the  husband  and  father, 
this  man,  this  biped  [the  defendant],  is 
bedding  up  with  these  prostitutes. 
Had  I  the  command  of  language  to 
stand  here  and  express  my  contempt 
of  this  thing,  this  [defendant],  I  could 
stand  until  the  dawn  of  the  resurrec- 
tion day,  and  then  say  less  than  he 
merits.  If  I  were  going  to  establish  a 
hell  on  earth,  and  invade  the  realms 
of  darkness  for  one  to  supervise  it,  I 
would  leave  there,  and  come  back 
here,  and  take  [the  defendant],  for 
he  is  a  fair  representative  of  the 
devil."  The  appellate  court  promptly 
granted  a  new  trial.  The  report 
of  the  case  does  not  state  whether 
the  language  was  objected  to  at  the 
time.  Stone  v.  State,  22  Tex.  App. 
185. 

1.  Berry  z/.  State,  10  Ga.  511;  For- 
syth V.  Cothran,  61  Ga.  278;  Willis  v. 
McNeill,  57  Tex.  474;  Gulf,  etc.,  R. 
Co.  V.  Butcher,  83  Tex.  309;  Brown  w. 
Swineford,  44  Wis.  282,  28  Am.  Rep. 
582;  Earll  V.  People,  99  111.  123;  Bill  v. 
People,  14  111.  432;  Little  Rock,  etc., 
R.  Co.  V.  Cavenesse,  48  Ark.  106;  Wells 
V.  State  (Ark.,  1891),  16  S.  W.  Rep.  578; 


Fry  V.  Bennett,  3  Bosw.  (N.  Y.)  242; 
Hoxie  V.  Home  Ins.  Co.,  33  Conn.  471 ; 
Killins  V.  State,  28  Fla.  313;  Newton  v. 
State,  21  Fla.  53;  Hirshfield  v.  Wal- 
dron,  83  Mich.  116;  Goodwine  v.  Evans, 
134  Ind.  262;  Mehagan  v.  McManus,  35 
Neb.  633;  Houser  v.  Beam,  iii  N.  Car. 
501.  See  also  Nissen  v.  Cramer,  104 
N.  Car.  579;  Cawfield  v.  Asheville  St. 
R.  Co.,  Ill  N.  Car.  597;  Clark  v. 
Lowell,  I  Allen  (Mass.)  180. 

"  It  is  the  duty  of  the  trial  courts  to 
keep  attorneys  both  for  the  people  and 
respondent  within  the  boundaries  of 
legitimate  argument,  and  to  promptly 
check  either  when  they  exceed  it." 
Grant,  J.,  in  People  v.  Lange,  90  Mich. 
454. 

It  was  said  in  Davis  v.  Hill,  75  N. 
Car.  224,  that  "  no  duty  incumbent  on 
the  judge  of  a  trial  court  is  more  im- 
perative nor  more  important  to  the  fair 
and  orderly  administration  of  justice 
than  that  of  interposing  to  restrain 
everything  in  the  course  of  the  trial 
that  tends  to  mislead  the  jury  and  to 
divert  their  minds  from  the  strict 
line  of  inquiry  with  which  they  are 
charged."  Quoted  and  approved  in 
Evans  v.  Trenton,  112  Mo.  390. 

"  It  may  be  laid  down  as  law,  and 
not  merely  discretionary,  that  where 
the  counsel  grossly  abuses  his  privi- 
lege to  the  manifest  prejudice  of  the 
opposite  party,  it  is  the  duty  of  the 
judge  to  stop  him  then  and  there.  If 
he  fails  to  do  so  and  the  impropriety 
is  gross,  it  is  good  ground  for  a  new 
trial."  Dick,  J.,  in  Jenkins  v.  North 
Carolina  Ore  Dressing  Co.,  65  N.  Car. 
563.  And  "it  is  especially  proper  to 
exercise  the  power  in  a  criminal  case." 
Reade,  J.,  in  State  v.  Williams,  65  N. 
Car.  505.  But  it  seems  to  be  purely  a 
matterof  discretion  in  all  cases  in  Lou- 
isiana. State  V.  Garig,  43  La.  Ann. 
365;  State  V.  Jefferson,  43  La.  Ann. 
995.  See  State  v.  Washington,  30  La. 
Ann.  49. 

Argument  on  Defendant's  Sanity.  — 
The  court  may  arrest  an  argument  by 
the  defendant's  counsel  on  the  subject 
of  insanity,  where  the  defendant's  san- 
ity has  not  been  put  in  issue  by  a 
special  plea  as  required  by  statute. 
Walker  v.  State,  91  Ala.  76. 

Evidence  Admitted  for  One  Purpose. — 
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serve  the  dignity  of  the  court  by  compelling  obedience  to  its 
orders  and  rulings.* 

2.  By  Counsel. — It  is  the  unquestionable  right  of  counsel  to 
interrupt  an  improper  argument  by  opposing  counsel  for  the 
purpose  of  stating  his  objections  and  moving  the  court  to  take 
proper  action  ;  and  if  such  interruption  is  made  considerately  and 
in  proper  temper  the  court  has  no  right  to  rebuke  him  therefor, 
nor  to  forbid  a  repetition  of  the  interruption.* 

XV.  New  Tbials  foe  Abuses  of  Aegument— 1.  By  the  Trial 
Court. — The  trial  court,  although  it  may  have  done  its  full  duty 
in  its  supervision  of  the  trial,  may  in  its  discretion  grant  a  new 
trial  for  an  abuse  by  counsel  of  the  privilege  of  argument  before 
the  jury,  and  should  always  do  so  where  it  is  satisfied  that  such 
abuse  has  worked  an  injury.^ 


Counsel  for  the  accused  may  prop- 
erly be  restrained  from  commenting 
upon  evidence  as  substantive  evidence, 
which  was  introduced  merely  for  the 
purpose  of  contradiction.  Com.  v. 
Cosseboom,  155  Mass.  298. 

Argument  Not  Based  on  Evidence. — 
There  is  no  error  in  arresting  an  argu- 
ment not  based  on  evidence; as, for  in- 
stance,where, in  an  action  of  assumpsit 
for  work  and  labor,  counsel  contended 
that  his  client  could  recover  if  the  ful- 
filment of  his  contract  was  prevented 
by  the  act  of  God,  there  being  no  evi- 
dence that  the  act  of  God  was  a  factor 
in  the  case.  Doster  v.  Brown,  25  Ga. 
24,  71  Am.  Dec.  153;  U.  S.  v.  Heath,  20 
D.  C.  272. 

The  court  may  properly  interrupt 
and  require  counsel  to  desist  from  in- 
timating to  the  jury  that  he  could  give 
different  testimony  as  to  the  facts  from 
that  in  evidence  before  the  jury.  Am- 
perse  v.  Fleckenstein,  67  Mich.  247. 
See  also  supra,  XII,  i. 

Argument  must  have  Been  Abused.  — 
"  Interference  with  the  argument  of 
attorneys  should  not  be  indulged  ex- 
cept where  it  manifestly  appears  the 
privilege  has  been  abused."  State  v. 
Thornton,  108  Mo.  640. 

Incorrect  Version  of  Evidence. — In 
Brown  v.  Com.  (Ky.,  1892),  18  S.  W. 
Rep.  834,  it  was  held  not  error  for 
the  court  to  refuse  to  interrupt  the 
prosecuting  attorney  when  he  misre- 
cites  evidence,  provided  proper  in- 
structions were  given  to  the  jury  not 
to  be  controlled  by  the  versions  of  the 
evidence  given  by  attorneys.  See  to 
the  same  effect  Fry  v.  Bennett,  3 
Bosw.  (N.  Y.)  243,  affirmed,  28  N.  Y. 
324;  State  V.  O'Neal,  7  Ired.  (N.  Car.) 


251;  Melvinz/.  Easley,  i  Jones  (N.  Car.) 
386. 

1.  Counsel  Disregarding  Admonition. 
— In  Evans  v.  Trenton,  112  Mo.  390, 
where  counsel  made  prejudicial  state- 
ments calling  for  admonition,  which 
was  duly  administered,  a  new  trial 
was  granted  because  he  was  per- 
mitted to  continue  the  same  line  of 
illegitimate  argument  in  spite  of 
further  objections.  So  in  Holder  v. 
State,  58  Ark.  473. 

2.  Per  Woods,  J.,  in  Morrison  v. 
State,  76  Ind.  344.  See  also  Western 
Union  Tel.  Co.  v.  Wingate  (Tex.  Civ. 
App.,  1894),  25  S.  W.  Rep.  439. 

Improper  Interruptions.  —  On  the 
other  hand,  if  legitimate  argument 
is  interrupted  improperly  and  re- 
peatedly, it  is  not  error  for  the  pre- 
siding judge  to  direct  counsel  thus 
violating  good  order  and  decorum  to 
take  his  seat.  Pease  v.  State,  91  Ga. 
18.  See  also  People  v.  Wilson,  55 
Mich.  513;  Evans  v.  Trenton,  112  Mo. 
390.  Or  in  a  flagrant  case  to  threaten 
to  confine  him  for  contempt  if  he  fail 
to  heed  the  warnings  of  the  court. 
State  V.  Musick,  loi  Mo.  274. 

3.  Per  Black,  C,  in  Rudolph  v. 
Landwerlen,  92  Ind.  39.  See  also  Met- 
ropolitan St.  R.  Co.  V.  Johnson,  go 
Ga.  500 ;  Metropolitan  St.  R.  Co.  v. 
Powell,  89  Ga.  601  ;  Forsyth  v.  Coth- 
ran,  61  Ga.  278. 

In  Cook  V.  Doud,  14  Colo.  483,  the 
court  said  that  "  no  case  has  been 
cited  which  holds  that  the  mere  silence 
of  opposing  counsel  estops  the  [trial] 
court  from  granting  relief  by  a  new 
trial  when  the  rights  of  litigants  have 
been  prejudiced  through  misconduct 
in  arguments."     So  in  Hall  v.  State 
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2.  By  Appellate  Courts. — Very  many  abuses  in  argument  may  be 
sufficiently  counteracted  by  the  instructions  of  the  court  to  the 
jury,  and  a  large  discretion  as  to  the  refusing  of  new  trials  because 
of  such  violations  of  propriety  is  accorded  to  the  trial  courts.  The 
appellate  court  will  frequently  condemn  the  language  or  conduct 
of  counsel  and  at  the  same  time  affirm  a  judgment  denying  a  new 
trial,  on  the  ground  that  under  all  the  circumstances  the  rights  of 
the  defeated  party  were  not  materially  prejudiced,*  or  that  the 


(Neb.,  1894),  60  N.  W.  Rep.  916,  it  was 
held  that  the  rule  that  exceptions 
must  be  taken  at  the  time  refers  to 
appellate  proceedings,  and  has  no  ap- 
plication to  the  trial  court.  See  also 
Rudolph  V.  Landwerlen,  92  Ind.  39; 
Forsyth  v.  Cothran,  61  Ga.  278. 

In  Hall  V.  Wolff,  61  Iowa  559,  it  was 
held  that  when  improper  remarks  are 
made  and  by  reason  of  the  absence  of 
the  judge  from  the  court  room  no  ob- 
jection is  made,  it  is  error  for  him  to 
refuse  a  new  trial  upon  an  uncontra- 
dicted affidavit  of  the  facts. 

1.  Indiana. — Rudolph  v.  Landwer- 
len, 92  Ind.  40;  Heyl  v.  State,  109  Ind. 
589  ;  Postel  V.  Oard,  i  Ind.  App.  252; 
Capron  v.  State  (Ind.,  1894),  38  N.  E. 
Rep.  491. 

Vermont. — State  v.  Bedard,  65  Vt., 
278. 

Wisconsin. — Reed  v.  Madison,  85 
Wis.  667  ;  Doran  v.  Ryan,  81  Wis.  63; 
Friemark  v.  Rosenkrans,  81  Wis.  359  ; 
Smith  V.  Nippert,  79  Wis.  135  ;  Dugan 
V.  Chicago,  etc.,  R.  C,  85  Wis.  609  ; 
Lathers  v.  Wyman,  76  Wis.  616. 

Texas. — Johnson  v.  Johnson  (Tex. 
Civ.  App.,  1893),  23  S.  W.  Rep.  1022  ; 
Gibbs  V.  State  (Tex.  Crim.  App.,  1892), 
20  S.  W.  Rep.  919;  Hardy  v.  State,  31 
Tex.  Crim.  Rep.  289;  Robertson  v. 
Coates,  I  Tex.  Civ.  App.  664  ;  Moore 
V.  Moore,  73  Tex.  383  ;  Pierson  v. 
State,  30  Tex.  App.  607  ;  Ft.  Worth, 
etc.,  R.  Co.,  V.  Osborne  (Tex.  Civ. 
App.,i894).26S.W. Rep.  274;  Gulf, etc., 
R.  Co.  V.  Scott  (Tex.  Civ.  App.,  1894), 
26  S.  W.  Rep.  995;  Galveston,  etc.,  R. 
Co.  V.  Croskell  (Tex.  Civ.  App.,  1894), 
25  S.  W.  Rep.  486;  Western  Union  Tel. 
Co.  V.  Jobe  (Tex.  Civ.  App.,  1894),  25 
S.  W.  Rep.  168;  Galveston,  etc.,  R. 
Co.  V.  Duelm  (Tex.  Civ.  App.,  1893), 
23  S.  W.  Rep.  596;  House  v.  State,  19 
Tex.  App.  227;  Walker  v.  State,  28  Tex. 
App.  503;  Weathersby  v.  State,  29  Tex. 
App.  278;  Willis  V.  McNatt,  75  Tex.  79. 

Michigan. — People  v.  Gosch,  82 
Mich.  22;  People  v.  Wilson,  55  Mich. 
513  ;  Porter  v,  Throop,  47  Mich.  313  ; 


Battishill  v.  Humphreys,  64  Mich.  514, 
34  Am.  &  Eng.  R.  Cas.  69;  People  v. 
Gibbs,  70  Mich.  425  ;  Finn  v.  Adrian, 
93  Mich.  504  ;  People  v.  Ringsted,  90 
Mich.  371;  Malone  v.  Gates,  87  Mich. 
332  ;  Daniels  v.  Weeks,  90  Mich.  190  ; 
People  V.  Harper,  83  Mich.  273;  Will- 
iams V.  Cleveland,  etc.,  R.  Co.  (Mich., 
1894),  61  N.  W.  Rep.  52. 

California. — People  v.  Ross,  85  Cal. 
383;  People  V.  Goldenson,  76  Cal.  328. 

Tennessee.  —  Jackson  v.  Pool,  91 
Tenn.  448. 

Minnesota. — Watson  v.  St.  Paul  City 
R.  Co.,  42  Minn.  46;  Steffenson  v.  Chi- 
cago, etc.,  R.  Co.,  48  Minn.  285. 

Arkansas. — Ford  v.  State,  34  Ark. 
649;  Vaughan  v.  State,  58  Ark.  353. 

N'ew  Hampshire. — Baldwin  v.  Grand 
Trunk  R.  Co.,  64  N.  H.  596. 

Mississippi. — Hemingway  v.  State, 
68  Miss.  371. 

Illinois. — Lake  Erie,  etc.,  R,  Co.  v. 
Middleton,  142  111.  550;  Payne  v.  Ir- 
vin,  44  111.  App.  105,  affirmed  on  an- 
other point,  144  111.  482  ;  Marder  v. 
Leary,  137  111.  319;  Chicago,  etc.,  R. 
Co.  V.  Sullivan  (111.,  1888),  17  N.  E. 
Rep.  460;  Chicago,  etc.,  R.  Co.  v. 
Pittsburg,  123  111.  9,  5  Am.  St.  Rep. 
483;  Brownfield  v.  Brownfield,  43  111. 
147;  Chicago  City  R.  Co.  v.  McLaugh- 
lin, 146  111.  353;  Lake  Erie,  etc.,  R.  Co. 
V.  Middleton,  142  111.  550. 

Kansas.  —  Strowger  v.  Sample,  44 
Kan.  298;  Phoenix  Ins.  Co.  z/.  Weeks, 
45  Kan.  751. 

West  Virginia. — State  v.  Shores,  31 
W.  Va.  491;  State  v.  Shawen  (W.  Va., 
1894),  20  S.  E.  Rep.  873. 

Missouri. — State  v.  Guy,  69  Mo.  430; 
State  V.  Zumbumson,  7  Mo.  App.  520, 
affirmed,  86  Mo.  11 1;  State  v.  Leabo,  89 
Mo.  247. 

Iowa. — George  v.  Swafford,  75  Iowa 
491;  Burdick  v.  Chicago,  etc.,  R.  Co. 
(Iowa,  1893),  54  N.  W.  Rep.  439;  State 
V.  Winter,  72  Iowa  627  ;  Shepard  v. 
Chicago,  etc.,  R.  Co.,  77  Iowa 54;  State 
V.  Potts,  83  Iowa  317. 

Nebraska.  —  Hill    v.    State     (Neb., 
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action  of  the  trial  court  in  the  premises  was  effectual  to  restore  to 
the  proceedings  the  fairness  of  which  they  had  been  divested.* 

3.  Objections  for  Improper  Remarks — Promptness  Required. — Although 
it  is  the  duty  of  the  trial  judge,  whether  requested  or  not,  to 
check  improper  remarks  of  counsel  to  the  jury,  and  to  seek  by 
proper  instructions  to  the  jury  to  remove  any  prejudicial  effect 
they  may  be  calculated  to  have  against  the  opposite  party,  a 


1894),  60  N.  W.  Rep.  916  ;  Angle  v. 
Bilby,  25  Neb.  595. 

Kentucky.  —  Price  v.  Com.  (Ky., 
1S93),  22  S.  W.  Rep.  157  ;  Duncan  v. 
Com.    (Ky.,     1891),     16    S.    W.     Rep. 

584- 

Georgia. — Cobb  v.  State,  27  Ga.  648; 
Inman  v.  State,  72  Ga.  278;  Davis  v. 
State,  33  Ga.  98  ;  McLendon  v.  Frost, 
57  Ga.  448. 

Pennsylvania. — Com.  v.  Miller,  139 
Pa.  St.  77,  23  Am.  St.  Rep.  170. 

South  Carolina. — State  v.  Robertson, 

26  S.  Car.  117. 

New  York.  —  Brusie  v.  Peck  (Su- 
preme Ct.),  16  N.  Y.  Supp.  648,  62 
Hun  (N.  Y.)620. 

1.  Kebuke  and  Instructions. — Ordina- 
rily a  rebuke  from  the  judge,  accom- 
panied by  an  admonition  to  the  jury  to 
disregard  the  unwarranted  statements, 
is  held  sufficient  to  cure  the  prejudice. 
State  V.  Braswell,  82  N.  Car.  693;  John- 
son V.  Brown,  130  Ind.  543;  Kern  v. 
Bridwell,  iig  Ind.  226,  12  Am.  St.  Rep. 
409;  Palmer  v.  People,  138  111.  356; 
Chicago  V.  Leseth,  142  111.  642;  Ed- 
wards V.  State,  90  Ga.  143  ;  Interna- 
tional, etc.,  R.  Co.  V.  Greenwood,  2 
Tex.  Civ.  App.  76;  McGill  v.  State,  25 
Tex.  499;  Lewis  v.  State  (Tex.  Crim. 
App.,  1893),  22  S.  W.  Rep.  687;  State 
V.  Howard,  118  Mo.  127;  Skaggs  v. 
Given,  29  Mo.  App.  612;  Grace  v.  Mc- 
Arthur,  76  Wis.  641;  Griffin  v.  State, 
90  Ala.  596. 

As  to  the  duty  to  rebuke  counsel,  see 
Gibson  v.  Ziebig,  24  Mo.  App.  72;  Nor- 
ton V.  St.  Louis,  etc.,  R.  Co.,  40  Mo. 
App.  642. 

Prejudice  Cured  by  Withdrawal  of  Re- 
marks.— Felch  V.  Weare  (N.  H.,  1891), 

27  Atl.  Rep.  226;  Jackson  v.  Harby,  70 
Tex.  410  ;  Gulf,  etc.,  R.  Co.  v.  Mc- 
Mahan  (Tex.  Civ.  App.,  1894),  26  S. 
W.  Rep.  159;  Pullman  Palace  Car  Co. 
V.  Booth  (Tex.  Civ.  App.,  1894),  28  S. 
W.  Rep.  719;  Ohio,  etc.,  R.  Co.  v. 
Wangelin  (III.,  1894),  38  N.  E.  Rep. 
760;  Currier  v.  Robinson,  61  Vt.  196. 
But  see  Bullard  v.  Boston,  etc.,  R. 
Co.,  64  N.  H.  27,  10  Am.  St.  Rep.  367; 


Baker  v.  Madison,  62  Wis.  137;  Wolflfe 
V.  Minnis,  74  Ala.  386. 

Cured  by  Instructions. — Fry  v.  Ben- 
nett, 3  Bosw.  (N.  Y.)  242,  affirmed,  28  N. 
Y.  324;  Chesebrough  v.  Conover,  140  N. 
Y.  382;  Egan  v.  Murray,  80  Iowa  180; 
Habel  v.  State,  28  Tex.  App.  588;  Gal- 
veston, etc.,  R.  Co.  V.  Duelin,86  Tex. 
450;  Galveston,  etc.,  R.  Co.  v.  Duelm 
(Tex.  Civ.  App.,  1893),  23  S.  W.  Rep. 
596;  Graham  v.  State  (Tex.  Civ.  App., 
1894),  24  S.  W.  Rep.  645 ;  King  v.  State, 
32  Tex.  Crim.  Rep.  463;  Strowger  v. 
Sample,  44  Kan.  295;  Chicago  City  R. 
Co.  V.  Pelletier,  134  111.  120  ;  Com.  v. 
Poisson,  157  Mass.  510;  Collins  v. 
Gresley  (Mass.,  1894),  38  N.  E.  Rep. 
195;  State  V.  Hack,  118  Mo.  92;  Graves 
V.  Smith,  7  Wash.  14;  State  v.  Regan, 
8  Wash.  506;  Handley  v.  Com.  (Ky., 
1894),  24  S.  W.  Rep.  6og;  Talmage  v. 
Smith  (Mich.,  1894),  59  N.  W.  Rep. 
656  ;  State  v.  Butler,  85  Me.  225  ; 
Loyd  V.  State  (Ga.,  1894),  20 S.  E.  Rep. 

275. 

As  to  Presumption  of  Prejudice  see 
Indianapolis  Journal  Newspaper  Co. 
V.  Pugh,  6  Ind.  App.  510;  Leon  v. 
Simpson,  66  Tex.  84  ;  St.  Louis,  etc., 
R.  Co.  V.  McLendon  (Tex.  Civ.  App., 
1894),  26  S.  W.  Rep.  307  ;  Watson  v. 
St.  Paul  City  R.  Co.,  42  Minn.  46; 
Johnson  v.  Chicago,  etc.,  R.  Co.,  37 
Minn.   519. 

In  New  Hampshire,  a  verdict  will  be 
set  aside  for  unwarranted  remarks  of 
counsel  to  the  jury  in  closing,  unless 
the  presiding  judge  expressly  finds  as 
a  matter  of  fact  that  the  jury  were  not 
influenced  thereby,  or  that  the  effect 
upon  their  minds  was  wholly  removed 
by  a  retraction  of  counsel,  the  charge 
of  the  court,  or  in  some  other  way. 
Bullard  v.  Boston,  etc.,  R.  Co.,  64  N. 
H.  27,  10  Am.  St.  Rep.  367;  Noble  v. 
Portsmouth  (N.  H.,  1892),  30  Atl.  Rep. 
419 ;  Robertson  v.  Madison  (N.  H., 
1892),  29  Atl.  Rep.  777  ;  Furnald  v. 
Burbank  (N.  H.,  1892),  30  Atl.  Rep. 
409,  See  also  Radford  v.  Lyon,  65 
Tex.  478  ;  Mykleby  v.  Chicago,  etc., 
R.  Co.,  49  Minn.  457. 


2  Encyc.  PI.  &  Pr.— 48. 
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verdict  will  not  be  set  aside  by  an  appellate  court  because  of 
such  remarks,  or  because  of  any  omission  of  the  judge  to  perform 
his  duty  in  the  matter,  unless  objection  be  made  at  the  time  of 
their  utterance.* 

When  Too  Late. — Thus,  such  an  objection  comes  too  late  when 
made  for  the  first  time  after  the  conclusion  of  the  argument,*  or 

1.  Georgia. — "A  party  cannot  be 
permitted  to  sit  by  and  allow  such  mis- 
conduct to  proceed  without  objection 
and  without  calling  the  attention  of 
the  court  to  it,  and  after  verdict  take 
advantage  of  it  as  a  ground  for  a  new 
trial."  Metropolitan  St.  R.  Co.  v. 
Johnson,  90  Ga.  500;  Davis  v.  State, 
33  Ga.  98;  Dale  v.  State  (Ga.,  1892),  15 
S.  E.  Rep.  291 ;  Croom  v.  State,  90  Ga, 
430. 

Massachusetts. — Lynch  v.  Peabody, 
137  Mass.  92. 

Tennessee. — King  v.  State,  gi  Tenn. 
617;  Staples  V.  State,  89  Tenn.  231. 

Wisconsin. — Hencke  v.  Milwaukee 
City  R.  Co.,  69  Wis.  401;  Lauer  v. 
Madison,  86  Mo.  453. 

Virginia. — Price    v.    Com.,    77    Va. 

393- 

Michigan. —  Williams  v.  Cleveland, 
etc.,  R.  Co.  (Mich.,  1894),  61  N.  W. 
Rep.  52;  Hart  Mfg.  Co.  v.  Mann's 
Boudoir  Car  Co.,  65  Mich.  364. 

It  is  too  late  during  the  taking  of 
testimony  to  object  to  language  by 
counsel  in  opening  the  case.  Welch  v. 
Palmer,  85  Mich.  310. 

Illinois. — Snyder  v.  Travers,  45  111. 
App.  253;  Sanders  v.  People,  124  111. 
218;  HoUoway  v.  Johnson,  129  111,  367; 
Elgin,  etc.,  R.  Co.  v.  Fletcher,  128 
111.  619;  Scott  V.  People,  141,  111.  195; 
Booner  v.  People,  148  111.  440;  Vane  v. 
Evanston  (111.,  1894),  37  N.  E.  Rep.  901. 

Missouri. — Sidekum  v.  Wabash,  etc., 
R.  Co.,  93  Mo.  400,  3  Am.  St.  Rep. 
549;  State  V.  Pagels,  92  Mo.  300;  State 
V.  Taylor,  98  Mo.  240;  State  v.  Dusen- 
bury,  112  Mo.  277;  Burdoin  v.  Tren- 
ton, 116  Mo.  358;  State  v.  Hayes,  81 
Mo.  574;  State  v.  Welsor,,  117  Mo. 
570;  Nichols  V.  Metzger,  43  Mo.  App. 
607;  State  V.  Williams  (Mo.,  1894),  26 
S.  W.  Rep.  339;  Obert  v.  Strube,  51 
Mo.  App.  621. 

Texas. — Moore  v.  Moore,  73  Tex. 
383;  McKinney  v.  State,  31  Tex.  Crim. 
Rep.  583,  Wilson  v.  State,  32  Tex. 
Crim.  Rep.  22;  Maxwell  v.  State,  31 
Tex.  Crim.  Rep.  119;  Moore  v.  Rogers, 
84  Tex.  i;  Western  Union  Tel.  Co.  v. 
Apple  (Tex.  Civ.  App.,  1894),  28  S.  W. 
Rep.  1022. 


Minnesota. — State  v.  Frelinghuysen, 
43  Minn.  265. 

Indiana. — Grubb  v.  State,  117  Ind. 
283;  White  V.  Gregory,  126  Ind.  95; 
Coleman  v.  State,  563. 

Iowa. — Dowdell  v.  Wilcox,  64  Iowa 
724. 

United  States. — Crumpton  v.  U.  S., 
138  U.  S.  361. 

California.  —  People  v.  Cox,  76  Cal. 
281;  People  V.  Lane  (Cal.,  1894),  36 
Pac.  Rep.  153. 

Washington. — Skagit  R.,  etc.,  Co. 
V.  Cole,  2  Wash.  57. 

North  Carolina. — Byrd  v.  Hudson, 
113  N.  Car.  203. 

Colorado. — Jordan  v.  People  (Colo., 
1894),  36  Pac.  Rep.  218. 

Mississippi.  —  Cartwright  v.  State 
(Miss.,  1893),  14  So.  Rep.  526. 

Kansas. — State  v.  Sorter,  52  Kan. 
531;  State  V.  Nusbaum,  52  Kan.  52. 

The  Grounds  of  the  Objection  must  be 
specifically  stated  at  the  time.  Mor- 
rison V.  State,  76  Ind.  335;  Cobb.  v. 
Eltzroth,  125  Ind,  429.  See  also  Ship- 
ley V.  Edwards  (Iowa,  1893),  54  N. 
W.  Rep.  151;  Brennan  v.  St.  Louis, 
92  Mo.  482. 

Excuse  for  Failure  to  Object. — "And  the 
fact  that  the  court  may  have  requested 
or  commanded  counsel  not  again  to 
interrupt  the  argument  is  no  excuse 
for  their  failure  to  comply  with  this 
rule  of  practice."     Morrison  v.  State, 

76  Ind.  335. 

Beading  Cross-examination. — A  party 
cannot  complain  because  the  court 
permitted  his  cross-examination  to  be 
read  to  the  jury  in  the  closing  argu- 
ment of  his  adversary's  counsel.  If  he 
conceived  it  to  be  an  unfair  statement, 
his  remedy  was  not  by  objection,  but 
by  insisting  that  all  the  evidence 
should  be  read.     Stuckey  v.  Fritsch, 

77  Wis.  329. 

Bequest  for  Instructions  to  Disregard. 
— In  Texas  it  is  held  that  if  the  re- 
marks of  the  district  attorney  are  ob- 
jectionable,defendant  must  ask  special 
instructions  to  the  jury  to  disregard 
them.  Garner  v.  State  (Tex.  Crim. 
App.,  1893),  24  S.  W.  Rep.  420. 

2.  Western  Union  Tel.  Co.  v.  Apple 
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after  the  retirement  of  the  jury,*  or  after  they  have  returned  to 
the  bar  with  their  verdict,*  or  after  verdict,^or  in  the  motion  for  a 
new  trial,*  or  on  appeal.* 

4.  Exceptions  and  Bills  of  Exceptions. — In  order  that  a  party 
may  avail  himself  in  an  appellate  court  of  an  objection  for  mis- 
conduct of  opposing  counsel  in  the  argument  of  a  case,  he  must 
not  only  interpose  a  seasonable  objection,  as  has  just  been  stated, 
but  he  must  then  press  the  court  to  a  distinct  ruling,  and,  if  dis- 
satisfied therewith,  enter  an  exception  ;  otherwise  there  is  nothing 
presented  for  review.® 


(Tex.  Civ.  App.,  1894),  28  S.  W,  Rep. 
1022. 

1.  Norris  v.  State,  32  Tex.  Crim. 
Rep.  172. 

2.  Ackerman  v.  Third  Ave.  R.  Co., 
76  Hun(N.  Y.)484. 

3.  Powers  v.  Mitchell,  77  Me.  361; 
Barbour  v.  McKee,  7  Mo.  App.  587; 
Learned  v.  Hall,  133  Mass.  419;  State 
V.  Degonia,  69  Mo.  486;  State  v.  For- 
sythe,  89  Mo.  667;  State  v.  Jefferson, 
43  La.  Ann.  995;  State  v.  Powell,  106 
N.  Car.  635;  State  v.  Suggs,  89  N. 
Car.  527;  Dowdell  v.  Wilcox,  64 
Iowa  724. 

4.  Skaggs  V.  Given,  29  Mo.  App. 
612;  State  V.  Forsythe,  89  Mo.  667;  Bur- 
doin  V.  Trenton,  116  Mo.  358;  Chand- 
ler V.  Thompson,  30  Fed.  Rep.  38; 
State  V.  Jefferson,  43  La.  Ann.  995; 
Lynch  v.  Peabody,  137  Mass.  92. 

It  seems,  however,  that  the  silence 
of  opposing  counsel  does  not  estop 
the  trial  court  from  granting  a  new 
trial  when  it  is  satisfied  that  the  rights 
of  litigants  have  been  prejudiced  by 
misconduct  in  argument.  See  Rudolph 
v.  Landwerlen,  92  Ind.  39;  Cook  v. 
Doud,  14  Colo.  483;  Forsyth  v.  Coth- 
ran,  61  Ga.  278. 

5.  State  V.  Pollard,  14  Mo.  App. 
583;  Burdoin  v.  Trenton,  116  Mo. 
358;  State  V.  Lattimer,  116  Mo.  524; 
O'Brien  v.  Com.,  89  Ky.  354;  Ohio, 
etc.,  R.  Co.  V.  Wrape,  4  Ind.  App. 
100;  Vannatta  v.  Duffy,  4  Ind.  App. 
168;  Booner  v.  People,  148  111.  440; 
State  V.  Hull  (R.  I.,  1893),  26  Atl.  Rep. 
191;  State  V.  McMahon,  17  Nev.  365; 
State  V.  Turner,  36  S.  Car.  534  [a  cap- 
ital case,  distinguishing  State  v.  Mc- 
Ninch,i2  S.  Car.  89]:  Wolfforth  v.  State, 
31  Tex.  Crim.  Rep.  387:  Jones  v.  State 
(Tex.  Crim.  App.,  1893).  23  S.  W.  Rep. 
793;  Hudson  V.  Jordan,  108  N.  Car. 
10;  Bird  V.  Hudson  (N.  Car.,  1893), 
18  S.  E.  Rep.  209. 

Effect    of  Absence  of  Trial   Judge. — 


When  improper  remarks  are  made  and 
no  objection  is  interposed,  the  trial 
judge  being  absent  in  another  room, 
it  is  error  for  him  to  refuse  a  new  trial 
upon  an  uncontradicted  affidavit  of 
the  facts.  Hall  v.  Wolff,  61  Iowa  559, 
See  to  the  same  point  Thompson  v. 
People,  144  111.  378  {citing  Meredeth 
V.  People,  84  111.  479];  O'Brien  v. 
People,  17  Colo.  561.  Compare  Graves 
V.  Smith.  7  Wash.  14. 

In  Nichols  v.  Metzger,  43  Mo.  App. 
619;  and  Rose  v.  Otis,  18  Colo.  59,  it 
was  held  that  if  a  party  does  not  ob- 
ject to  the  act  of  the  judge  in  absent- 
ing himself  he  cannot  avail  himself  of 
the  circumstance  as  an  excuse  for  not 
objecting.  Compare  Brownlee  v. 
Hewitt,  I  Mo.  App.  360. 

Nor  is  an  objection  dispensed  with 
by  the  withdrawal  of  the  judge  from 
the  bench  where  he  remains  present 
in  a  corner  of  the  room.  Skaggs  v. 
Given,  29  Mo.  App.  612. 

In  a  criminal  case  the  county  at- 
torney made  a  portion  of  his  closing 
address  while  the  judge  was  absent 
from  the  room,  and,  over  the  objection 
of  the  accused,  misquoted  the  testi- 
mony in  a  material  matter,  to  which 
counsel  for  the  prisoner  at  the  time 
objected,  but,  owing  to  the  said  ab- 
sence of  the  judge,  no  ruling  was  had 
thereon.  It  was  held  that  such  error 
demanded  a  reversal.  Palin  v.  State 
(Neb.,  1894),  57  N.  W.  Rep.  743. 

6.  Indiana. — Coleman  v.  State,  III 
Ind.  563;  Grubb  v.  State,  117  Ind.  283 
{followed  in  Mabin  v.  Webster  (Ind. 
App.,  1893),  35  N.  E.  Rep.  194,  (Ind., 
1894)  36  N.  E.  Rep.  373];  White  v. 
Gregory,  126  Ind.  95; .  Evansville  v. 
Thacker,  2  Ind.  App.  370;  State  v. 
Taylor,  5  Ind.  App.  29;  Pierce  v.  State, 
100  Ind.  535;  Indianapolis  Journal 
Newspaper  Co.  v.  Pugh,  6  Ind.  App. 
510;  Chicago,  etc.,  R.  Co.,  v.  Cham- 
pion (Ind.,  1894),  36  N.  E.  Rep.  221. 
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The  objectionable  remarks  must  be  set  forth  in  a  bill  of  excep- 


Missouri, — Evans  v.  Trenton,  112 
Mo.  390 ;  State  v.  Taylor,  98  Mo. 
240;  Sidekum  v.  Wabash,  etc.,  R. 
Co.,  93  Mo.  400,  3  Am.  St.  Rep.  549; 
State  V.  Pagels,  92  Mo.  300;  Burdoin 
V.  Trenton,  116  Mo.  358;  Obert  v. 
Strube,  51  Mo.  App.  621 ;  State  v.  Will- 
iams (Mo.,  1894),  26  S.  W.  Rep.  339; 
State  V.  Taylor,  118  Mo.  153. 

Georgia. — Von  PoUnitz  v.  State  (Ga., 
1893),  18  S.  E.  Rep.  301;  Wheeless  v. 
State  (Ga.,  1893),  18  S.  E.  Rep.  303; 
Ozburn  v.  State,  87  Ga.  173. 

Illinois.  —  Holloway  v.  Johnson,  129 
111.  367;  Earll  V.  People,  99  111.  123; 
Grand  Lodge  A.  O.  U.  W.  v.  Belcham, 
145  111.  308;  Booner  v.  People,  148  111. 
440;  Snyder  v.  Travers,  45  111.  App. 

253- 

Minnesota.  —  Mykleby  v.  Chicago, 
etc.,  R.  Co.,  49  Minn.  457;  State  v. 
Reid,  39  Minn.  277;  State  v.  Freling- 
huysen,  43  Minn.  265,  holding  that  a 
simple  exception  to  the  remarks  of 
counsel,  without  calling  upon  the 
court  to  compel  him  to  desist,  was 
not  sufficient. 

Texas. — Jones  v.  State  (Tex.  Crim. 
App.,  1893),  23  S.  W.  Rep.  793;  Norris 
V.  State,  22  Tex.  Crim.  App.  172;  Da- 
vis V.  State,  32  Tex.  Crim.  App.  377; 
Mattheus  v.  State,  32  Tex.  Crim.  App. 
355;  Moore  v.  Moore.  73  Tex.  383; 
Miller  v.  State  (Tex.  Crim.  App.,  1894), 
25  S.  W.  Rep.  634;  Garner  v.  State 
(Tex.  Crim.  App.,  1893),  24  S.  W.  Rep. 
420;  Young  V.  State,  19  Tex.  App.  536; 
Bonner  v.  Glenn,  79  Tex.  531. 

Wisconsin. — Wegner  v.  Second  Ward 
Sav.  Bank,  76  Wis.  242;  Lauer  v.  Mad- 
ison, 86  Wis.  453;  Hencke  v.  Milwau- 
kee City  R.  Co.,  69  Wis.  401;  Mul- 
cairns  v.  Janesville,  67  Wis.  24. 

United  States. — Crumpton  v.  U.  S., 
138  U.  S.  361. 

New  Hampshire. — Felch  v.  Weare 
(N.  H.,  1891),  27  Atl.  Rep.  226. 

Michigan.  —  People  v.  McGuire,  89 
Mich.  66;  Hart  Mfg.  Co.  v.  Mann's 
Boudoir  Car  Co.,  65  Mich.  564;  Mac- 
lean V.  Scripps,  52  Mich.  222. 

Virginia. — Price    v.    Com.,    77    Va. 

393- 

Massachusetts. — Com.  v.  Scott,  123 
Mass.  239,  25  Am.  Rep.  87. 

Alabama. — Lunsford  v.  Dietrich,  93 
Ala.  565;  Kansas  City,  etc.,  R.  Co.  v. 
Webb,  97  Ala.  157. 

Oregon. — State  v.  Abrams,  11  Oregon 
172;  State  V.  Anderson,  10  Oregon  457. 


Nebraska. — Bradshaw  v.  State,  17 
Neb.  147;  McLain  v.  State,  18  Neb. 
154;  Bullis  V.  Drake,  20  Neb.  167. 

California. — Matts  v.  Borba  (Cal., 
1894),  37  Pac.  Rep.  159. 

Louisiana. — State  v.  Mack,  45  La.. 
Ann.  1155. 

Washingto7i. — Columbia,  etc.,  R.  Co.. 
V.  Hawthorne,  3  Wash.  Ter.  353. 

General  Exception.- —  Where  some 
parts  of  an  argument  are  authorized 
by  the  evidence,  an  exception  to  the 
entire  argument  is  not  well  taken. 
Louisville,  etc.,  R.  Co.  v.  Hurt  (Ala., 
1893),  13  So.  Rep.  130. 

Exceptions  Appropriate. — "  Although 
exceptions  are  generally  taken  to 
some  ruling  or  want  of  ruling  of  the 
court  in  the  progress  of  the  trial  in  the 
admission  or  rejection  of  evidence  or 
the  interpretation  of  instruments,  yet 
they  can  be  taken  to  its  action  or  want 
of  proper  action  upon  any  proceeding- 
in  the  progress  of  the  trial  from  its 
commencement  to  its  conclusion,  and 
when  properly  presented  can  be  con- 
sidered by  the  court  on  writ  of  error." 
Per  Field,  J.,  in  Wilson  v.  U.  S.,  140- 
U.  S.  60. 

Entry  in  Stenographer's  Ifotes.  — The 
objecting  party  has  a  right  to  have 
the  stenographer  enter  upon  his  notes 
the  remarks  upon  which  the  ruling 
and  exception  are  founded.  Per  Will- 
iams, J.,  in  Henry  v.  Huff,  143  Pa. 
St.  563.  But  in  this  state  it  has  also- 
been  ruled  that  error  is  not  assignable 
to  the  remarks  made  by  counsel  in 
argument  to  the  jury.  McCloskey  v. 
Bell's  Gap  R.  Co.,  156  Pa.  St.  254; 
Com.  V.  Nicely,  130  Pa.  St.  261. 

Manner  of  Taking  Exception. — In  re- 
spect of  the  method  of  taking  an  ex- 
ception, it  has  been  said  "that  there 
is  no  set  form  by  which  he  shall  do 
this,  however;  any  words  which  indi- 
cate to  the  court  that  the  party  be- 
lieves the  ruling  erroneous,  and  that 
he  will  insist  on  it  in  the  motion  for  a 
new  trial  or  arrest  of  judgment,  ap- 
peal, or  writ  of  error,  is  sufficient." 
Evans  v.  Trenton,  112  Mo.  390. 

Failure  of  Court  to  Rule. — It  seems 
that  the  failure  of  the  court  to  rule  on 
a  motion  to  strike  out  improper  lan- 
guage of  counsel  may  be  regarded  as 
equivalent  to  denying  the  motion. 
State  V.  McGahey  (N.  Dak.,  1893),  55 
N.  W.  Rep.  753.  So  a  neglect  to 
charge   as   requested   may   be    tanta- 
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tions,*  together  with   the   circumstances   under  which  they  were 


mount  to  a  direct  refusal.  People  v. 
McGuire,  89  Mich.  66;  White  v.  Greg- 
ory, 126  Ind.  95. 

When  Point  is  Sufficiently  Saved  for 
Heview. — Where  a  party  objects  and 
the  court  sustains  the  objections  by 
admonishing  the  attorney,  but  the  lat- 
ter continues  in  the  same  strain,  the 
point  is  sufficiently  saved  for  review 
in  the  appellate  court  by  interposing 
further  objections,  and  in  the  motion 
for  a  new  trial  again  setting  out  the 
matter  in  specific  terms,  and  duly  ex- 
cepting to  the  action  of  the  court 
thereon.     Evans  v.  Trenton,  112  Mo. 

390- 

A  bill  of  exceptions  contained  the 
following  recital :  "  Defendant  ex- 
cepted to  this  remark  [made  to  the 
jury  in  plaintiff's  argument  as  to  the 
amount  of  damages  he  was  entitled  to 
recover],  because  no  such  damages 
were  claimed  and  no  proof  offered  to 
sustain  his  claim.  The  court  did  not 
exclude  the  remarks  and  counsel  did 
not  withdraw  them."  It  was  held 
that  no  exception  was  shown  to  any 
action  or  ruling  of  the  court.  Luns- 
ford  V.  Dietrich,  93  Ala.  565. 

Where  the  court  upon  objection  di- 
rects counsel  to  desist,  there  can  be  no 
exception  if  no  further  ruling  is  called 
for.  Halloran  v.  Halloran,  137  111. 
100;  Bonner  v.  Glenn,  79  Tex.  531; 
Kansas  City,  etc.,  R.  Co.  v.  Webb,  97 
Ala.  157;  Comer  v.  State  (Tex.  Crim. 
App.,  1892),  20  S.  W.  Rep.  547;  Co- 
lumbia, etc.,  R.  Co.  V.  Hawthorne,  3 
Wash.  Ter.  353;  Kennedy  v.  State,  19 
Tfex.  App.  618;  Habel  v.  State.  28 
Tex.  App.  588;  Vannatta  v.  Duffy,  4 
Ind.  App.  168. 

If  the  remarks  are  withdrawn  and 
the  jury  charged  as  requested  the 
objection  is  waived.  Shipley  v.  Ed- 
wards (Iowa,  1893),  54  N.  W.  Rep.  151; 
Alabama  G.  S.  R.  Co.  v.  Frazier,  93 
Ala.  45,  citing  Commercial  F.  Ins. 
Co.  V.  Allen,  80  Ala.  571;  Cross  v. 
State,  68  Ala.  476;  East  Tennessee, 
etc.,  R.  Co.  V.  Bayliss,  75  Ala.  466,  22 
Am.  &  Eng.  R.  Cas.  596,  151  Am. 
Rep.  489;  Nelson  v.  Harrington,  72 
Wis.  591. 

In  such  a  case  no  question  can  be 
presented  to  the  appellate  court  un- 
less the  injured  party  moves  to  dis- 
charge the  jury.  Leach  v.  Ackerman, 
2  Ind.  App.  91;  Grubb  v.  State,  117 
Ind.    277;  Staser  v.    Hogan,    120  Ind. 


227;  White  V.  Gregory,  126  Ind.  95; 
Zimmerman  v.  State,  4  Ind.  App.  583. 
See  also  Felch  v.  Weare  (N.  H.,  1891), 
27  Atl.  Rep.  226;  Edwards  v.  State,  90 
Ga.  143;  Mainard  v.  Reider,  2  Ind. 
App.  121. 

In  a  criminal  case,  very  close  on  the 
facts,  it  was  held  that  an  objection 
and  request  to  the  court  to  stop  coun- 
sel was  sufficient  without  requesting 
the  court  to  charge  the  jury.  Bennett 
V.  State,  86  Ga.  407,  22  Am.  St.  Rep. 
465.  See  also  Johnson  v.  Slappey,  85 
Ga.  576. 

1.  State  V.  Taylor,  98  Mo.  240; 
State  V.  Hayes,  81  Mo.  574;  Hennies 
V.  Vogel,  87  111.  244;  Scott  V.  People, 
141  111.  195;  Snyder  v.  Travers,  45  111. 
App.  253;  Spencer  v.  State  (Tex.  Crim. 
App.,  1895),  29  S.  W.  Rep.  159;  Welch 
V.  Palmer,  85  Mich.  310;  People  v. 
O'Brien,  68  Mich.  468;  Taylor  v.  State, 
83  Ga.  647. 

Ex  Parte  Affidavits  are  not  equivalent 
to  a  bill  of  exceptions.  State  v.  Mu- 
sick,  loi  Mo.  273;  State  v.  Howard, 
118  Mo.  127;  State  v.  McNamara,  100 
Mo.  108;  Loyd  V.  Hannibal,  etc.,  R. 
Co.,  53  Mo.  509;  Norton  v.  St.  Louis, 
etc.,  R.  Co.,  40  Mo.  App.  642,  where 
the  court  said:  "The  affidavit,  it  is 
true,  is  not  contradicted,  and  its  truth 
is  substantially  conceded  by  the  state- 
ment and  printed  argument  of  counsel 
for  the  plaintiff.  But  the  rule  in  this 
state  is  that  improper  remarks  of 
counsel  are  matters  of  exception,  and 
should  be  shown  by  the  bill  of  excep- 
tions, and  not  brought  to  the  attention 
of  the  trial  court  by  affidavits  filed  in 
support  of  motions  only.  Roeder  v. 
Studt,  12  Mo.  App.  566;  Skaggs  v. 
Given,  29  Mo.  App.  612;  State  v.  For- 
sythe,  89  Mo.  667."  See  also  Fred- 
ericks V.  Judah,  76  Cal.  604;  Rudolph 
V.  Landwerlen,  92  Ind.  37;  Ford  v. 
Easley  (Iowa,  1893),  55  N.  W.  Rep. 
336;  Dowdell  V.  Wilcox,  64  Iowa  724; 
Burdick  v.  Chicago,  etc.,  R.  Co.  (Iowa, 
1893),  54  N.  W.  Rep.  439. 

Affidavit  of  Defendant  Alone. — In 
Hannum  v.  State,  90  Tenn.  647,  a 
criminal  case,  the  record  contained  no 
allusion  by  the  court  to  the  impropri- 
eties complained  of,  and  they  were  in 
no  way  mentioned  in  the  bill  of  excep- 
tions, either  by  the  court  or  by  affida- 
vit of  counsel,  but  alone  in  the  affida- 
vit of  the  defendant  for  a  new  trial. 
The  court,  on  appeal,  said  ;  "  In  the 
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made.* 

XVI.  Amicus  CuRiiS — Definition. — An  amicus  curice  is  a  friend  of 
the  court — a  bystander,  usually  a  counselor,  who  interposes  and 
volunteers  information  upon  some  matter  of  law  in  regard  to 
which  the  judge  is  doubtful  or  mistaken,  or  upon  a  matter  of 
which  the  court  may  take  judicial  cognizance.* 


case  of  Turner  v.  State,  4  Lea  (Tenn.) 
309,  Judge  McFarland  said:  '  This  hav- 
ing occurred  in  open  court,  the  proper 
mode  to  put  it  in  the  record  would 
have  been  to  request  the  judge  to  in- 
sert it  over  his  own  signature  in  the 
bill  of  exceptions.'  While  we  might 
reverse  if  we  could  see  that  the  rights 
of  the  prisoner  had  been  affected 
thereby,  yet  the  proper  practice  should 
be  adhered  to  and  the  matter  com- 
plained of  inserted  in  the  record  or  at 
least,  as  in  the  Turner  case,  proved  by 
affidavits  of  attorneys,  not  alone  in 
the  affidavit  of  the  convicted  defend- 
ant. The  duty  of  the  court  is  not  to 
permit  improper  arguments  to  be 
made.  Counsel  sometimes  in  the 
heat  of  argument  make  improper  re- 
marks, but  should  at  once  be  checked 
by  the  court.  The  defendant  should 
only  be  tried  upon  the  sworn  state- 
ments of  witnesses  examined  in  court; 
but  unless  we  can  see  that  the  defend- 
ant has  been  prejudiced  thereby,  we 
will  not  reverse  when  no  action  of  the 
court  is  invoked  or  had  thereon,  no  ob- 
jection interposed,  and  it  only  appears 
from  affidavit  of  the  defendant  uncor- 
roborated by  anything  in  the  bill  of 
exceptions.  This  court  has  decided 
that  it  will  not  reverse  upon  defend- 
ant's uncorroborated  affidavit  (Brown 
V.  State,  85  Tenn.  439),  and  there  was 
no  error  for  refusing  a  new  trial  on 
this  ground." 

Stenographer's  Notes. — The  defend- 
ant cannot  have  a  new  trial  on  ac- 
count of  improper  remarks  of  the 
plaintiff's  counsel  in  opening  the  case, 
where  the  only  proof  of  what  was 
said  is  given  by  the  stenographer, 
who  admits  that  his  notes  of  what 
occurred  were  dictated  to  him  by 
the  defendant's  counsel  without  the 
knowledge  of  the  court  or  of  plaintiff's 
counsel.  Chesebrough  v.  Conover 
(Supreme  Ct.),  21  N.  Y.  Supp.  568. 

1.  State  V.  Thornton,  108  Mo.  640; 
Evans  v.  Montgomery,  95  Mich.  497. 

In  State  v.  McCool,  34  Kan.  613,  the 
county  attorney  in  addressing  the  jury 
used  the    following   language:   "De- 


fendant has  been  guilty  of  one  peni- 
tentiary offense,  and  would  commit  a 
greater  offense  to  cover  the  other  up." 
The  record  did  not  show  in  what  con- 
nection the  statement  was  made,  nor 
whether  the  county  attorney  had  ref- 
erence to  the  offense  on  trial,  nordjd 
it  appear  that  any  objection  was  en- 
tered by  the  defendant  at  the  time  the 
statement  was  made.  Inasmuch  as 
cases  could  be  readily  supposed  where 
the  motive  for  the  commission  of  an 
offense  is  the  concealment  of  a  crime 
already  committed,  an  allusion  of  the 
kind  complained  of  would  not  be  im- 
proper if  there  was  proof  of  such  fact; 
and  the  court  being  unable  to  see 
what  gave  rise  to  the  remark,  a  new 
trial  was  denied. 

The  Substantive  Portion  of  the  Bill  of 
Exceptions  must  show  that  the  objec- 
tionable remarks  were  in  fact  made. 
It  is  not  enough  that  they  appear  in 
the  specifications  of  error.  People  v. 
Faulke,  96  Cal.  17. 

2.  Black  Law  Diet.,  tit.  Amicus 
Curiae. 

In  Ex  p.  Yeager,  11  Gratt.  (Va.)655, 
it  is  stated  by  the  reporter  that  the 
case  was  elaborately  argued  by  Fisher 
for  the  petitioner  and  by  Fry,  who  was 
counsel  in  a  similar  case,  as  amicus 
curia. 

Death  of  Party  after  Exceptions. — 
"The  authorities  cited  for  the  peti- 
tioners show  that  the  counsel  for  a 
deceased  party  might  be  heard  as 
amicus  curia  before  the  full  court,  if 
the  exceptions  sought  to  be  estab- 
lished had  been  allowed  and  entered 
in  his  client's  lifetime;  because  the 
delay  in  disposing  of  them  would  be 
deemed  the  act  of  the  court,  Tapley 
V.  Martin,  116  Mass.  275;  Bridges  v. 
Smith,  8  Bing.  29,  21  E.  C.  L.  209,  i 
M.  &  S.  93;  Miles  V.  Williams,  9  Q.  B. 
47,  58  E.  C.  L.  45;  or  if  the  exceptions 
had  been  taken  by  the  party  in  his 
lifetime,  though  not  allowed  or  en- 
tered until  after  his  death,  because 
they  would  be  his  own  exceptions, 
seasonably  alleged  and  tendered  by 
himself,    and    the    subsequent    allow- 
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How  Far  Eecognized. — He  is  heard  only  by  the  leave  and  for  the 
assistance  of  the  court,  and  upon  a  case  already  before  it.  He 
has  no  control  over  the  suit,  and  no  right  to  institute  any  pro- 
ceeding therein,  or  to  bring  the  case  from  one  court  to  another, 
or  from  a  single  judge  to  the  full  court,  by  exceptions,  appeal,  or 
writ  of  error.* 


ance  and  entry  of  them  might  be 
treated  as  mere  forms  to  put  them  in 
order  for  hearing,  Kelley  w.  Riley,  io6 
Mass.  339  ;  or  if  the  ruling  below  had 
been  in  his  favor,  and  the  questions 
of  law  reserved  on  the  motion  of  the 
other  party.  Currier  v.  Lowell,  i6 
Pick.  (Mass.)  170;  or  if  the  questions 
of  law  had  been  reserved  by  the  judge 
himself  at  the  trial  or  hearing,  and 
brought  before  the  full  court  by  his 
report,  or  by  motion  pursuant  to  leave 
so  reserved,  Springfield  v.  Worces- 
ter, 2  Cush.  (Mass.)  62;  Freeman  v. 
Rosher,    13  Q.   B.    780,  66   E.    C.   L. 


778."  Per  Gray,  C.J.,  in  Martin  v. 
Tapley,  119  Mass.  116. 

1.  Martin  v.  Tapley,  119  Mass.  116, 
citing  4  H.  VI.  16,  PI.  16;  Isley's  Case, 
I  Leon.  187;  Vin.  Ab.,  Amicus  Curiae; 
Knight  V.  Low,  15  Ind.  374. 

Where  competent  counsel  retained 
in  a  cause  were  present  in  court  pre- 
pared to  argue  it,  the  court  declined 
to  hear  other  counsel  not  retained  in 
the  cause  before  it  or  in  any  other 
cause  in  which  similar  questions 
would  arise,  but  who  expected  to  have 
a  similar  cause  thereafter.  Mauer  v. 
Thomas,  13  Allen  (Mass.)  572. 
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ARRAIGNMENT  AND   PLEA 

IN   CRIMINAL   CASES. 

By  S.  R.  Perry. 
I.  AREAIGNMENT,  761. 

1.  Definition  and  Object,  761. 

2.  Necessity,  761. 

a.  Generally,  761. 

b.  New  Trial,  763. 

c.  Change  of  Venue,  763. 

3.  Waiver,  764. 

4.  Time,  764. 

5.  Mode,  766. 

a.  /«  General,  766. 
^.  Presence  of  Accused,  767. 
r.  foint  Arraignment,  768. 
^.  /"ar/j,  768. 

^.  Calling  Prisoner  to  Bar  by  Name,  768. 
f.  Reading  Indictment,  769. 
^.  Guilty  or  Not  Guilty,  770. 

IL  Plea,  770. 

1.  Necessity,  770. 

a.  Generally,  770. 
^.  Second  Trial,  771. 

2.  When  and  How  Made,  TJ\. 

3.  By  Whom  Made,  772, 

4.  Standing  Mute,  773. 

5.  Admissions  and  Waiifer  by  Plea,  774. 

6.  Withdrawal  and  Substitution  of  Plea,  775. 

a.  Generally,  775. 

^.   Qualification  of  Rule,  yjj. 

c.    Time,  777. 

</.   W^/^(?«  Allowed,  777. 

e.   Effect  of  Withdrawal,  779. 

7.  P/^rt  tf/  Guilty,  779. 

a.  What  it  Amounts  to,  779. 

^.  //(?a'  Made  and  Accepted,  780. 

r.  Effect — judgment,  782. 

</.  Appeal  from  Judgment,  783. 

8.  /"/<?«  ^t/  A^<7/  Guilty  or  General  Issue,  784. 

a.  Generally,  784. 

^.  Defenses  under  Not  Guilty,  784. 

r.   Trial,  786. 

^.  Several  Pleas,  786. 

9.  /*/^a  ^  A^(?/(9  Contendere,  787, 
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Necessity. 


III.  Recokd,  787. 

1.  Must  Show  Arraignment  and  Plea,  787. 

2.  Record  Showing  Plea,  790. 

3.  Trial  Without  Objection,  791. 

4.  Felony  Cases,  792. 

5.  Amendment  of  Record,  792. 

As  to  Plea  0/  Former  Acquittal  or  Conviction,  see  FORMER  JEOPARD  V. 
Plea  of  Pardon,  see  PARDONS. 
Pleas  to  the  Jurisdiction,  see  JURISDICTION. 
Plea  of  Misnomer,  see  NAMES. 

1.  Akeaignment — 1.  Definition  and  Object. — The  term  arraign- 
ment signifies  the  calling  of  defendant  to  the  bar  of  the  court  to 
answer  the  accusation  contained  in  the  indictment* 

Its  Purpose  is  to  establish  the  identity  of  the  accused,  to 
acquaint  him  with  the  charge,  and  to  obtain  his  answer  or  plea.* 
But  the  arraignment  and  the  plea  are  distinct  parts  of  the  pro- 
ceeding.^ It  may  be  here  said  that  what  follows  applies  alike  to 
proceedings  by  indictment  and  information.'* 

2.  Necessity — a.  Generally — Felonies. — In  a  trial  for  a  felony, 
and  especially  if  capital,  the  arraignment  has  always  been  regarded 
as  an  essential.*     And  it  seems  to  be  agreed  that  the  total  want 


1.  Bouv.  Law  Diet.,  title  Arraign- 
ment. 

2.  People  V.  Frost,  5  Park.  Cr.  Rep. 
{N.  Y.)  52;  Douglass  v.  State,  3  Wis. 
820;  Hendrick  v.  State,  6  Tex.  341; 
Davis  V.  State,  39  Md.  384;  State  v. 
Christian,  30  La.  Ann.  368;  i  Chitty 
Cr.  Law  414,  citing  2  Hale  216;  4  Harg. 
St.  Tr.  777-8;  4  Bla.  Com.  322. 

3.  The  arraignment  of  a  prisoner 
and  his  plea  are  distinct  parts  of  the 
proceeding  ;  and  therefore,  upon  his 
arraignment  and  without  pleading,  he 
may  elect  to  be  tried  in  the  circuit 
court.  Whitehead  v.  Com.,  19  Gratt. 
(Va.)  640;  Jackson  v.  Com.,  19  Gratt. 
{Va.)656. 

4.  Mcjunkins  v.  State,  10  Ind.  140; 
U.  S.  V.  Borger,  7  Fed.  Rep.  193;  In 
re  Smith,  13  Fed.  Rep.  25. 

5.  Early  v.  State,  i  Tex.  App.  266; 
Smith  V.  State,  i  Tex.  App.  414; 
Grigg  V.  People,  31  Mich.  471;  State  z^. 
Saunders,  53  Mo.  234;  State  v.  Will- 
iams, 117  Mo.  379;  Ray  v.  People,  6 
Colo.  231;  State  v.  Wilson,  42  Kan. 
587;  State  V.  Moore,  30  S.  Car.  69; 
Johnson  v.  People,  22  111.  314,  4  Bla. 
Com.  322;  Bish.  Cr.  Proc.  §  68 j;  3 
Whart.  Cr.  Law,  §  3154. 

Amended  Information. — A  trial  on  an 
amended  information  without  arraign- 
ment or  plea  is  error.  People  v. 
Moody,  69  Cal.  184. 
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Principal  and  Accessory. — ''At  common 
law  the  accessory  could  never  be  ar- 
raigned before  the  actual  attainder  of 
the  principal;  and,  therefore,  where 
the  attainder  of  the  former  [latter]  was 
prevented  by  his  death,  standing  ob- 
stinately mute,  challenging  peremp- 
torily above  the  number  allowed  by 
law,  being  pardoned  or  admitted  to  the 
benefit  of  clergy,  the  latter  [former] 
altogether  escaped  from  justice.  And 
it  was  necessary  that  the  attainder  of 
the  principal  should  be  upon  the  very 
same  charge  in  which  the  accessory 
was  included.  But  it  was  no  objec- 
tion to  the  arraignment  of  the  acces- 
sory that  the  attainder  of  the  prin- 
cipal was  erroneous,  as  none  can  take 
advantage  of  that  circumstance  but  the 
individual  against  whom  it  was  pro- 
nounced; though,  if  both  are  attainted, 
the  renewal  [reversal]  of  the  attainder 
of  the  latter  reverses  also  that  of  the 
former.  And  it  was  considered  that  if 
the  principal  were  once  attainted, 
whether  after  conviction  by  verdict 
or  outlawry,  his  subsequent  death  or 
pardon  would  not  in  the  least  prevent 
the  arraignment  of  the  accessory." 
I  Chitty  Cr.  Law  420. 

Good  Assignment. — The  fact  that  a 
trial  was  had  without  the  necessary 
arraignment  or  plea  may  be  shown 
under  an  assignment,  as  a  cause  for 


Arraignment. 


ARRAIGNMENT  AND  PLEA. 


Necessity. 


or  omission  of  arraignment  would  be  sufficient  ground  for 
reversing  judgment  or  attainder  after  they  have  been  pronounced 
against  the  defendant  even  on  his  own  confession.* 

Different  Offenses. — For  each  different  offense  there  must  be  a  new 
arraignment.* 

Misdemeanor. — The  authorities  are  divided  as  to  whether  an  ar- 
raignment is  necessary  in  cases  of  misdemeanor,'  some  holding  it 


new  trial,  that  the  proceedings  were 
contrary  to  law.  Bowen  v.  State,  io8 
Ind.  411;  Tindall  v.  State,  71  Ind.  314; 
Shoffner  v.  State,  93  Ind.  519. 

Motion  to  Quash  Venire. — A  motion  to 
quash  the  venire  for  the  second  and 
third  weeks  of  the  term  will  not  pre- 
vent the  arraignment  of  the  accused, 
as  the  validity  of  the  indictment  is 
not  in  issue.  State  v.  Taylor,  44  La. 
Ann.  7S3. 

Arraignment  No  Bar  to  Action — Maine. 
— An  action  to  recover  the  penalties 
for  infraction  of  the  Maine  lobster 
laws  is  not  barred  by  a  previous  ar- 
raignment for  the  same  offense  before 
a  magistrate  who,  though  having 
plenary  jurisdiction  of  the  complaint, 
bound  defendant  over  to  a  higher 
court,  such  proceedings  being  a  nul- 
lity.    Thompson  v.  Smith,  79  Me.  160. 

New  York — Court  of  Sessions. — The 
court  of  sessions  has  no  power  to  ar- 
raign a  defendant  on  or  receive  a  plea 
to  an  indictment  for  murder.  People 
V.  McCraney,  21  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  149. 

1.  I  Chitty  Cr.  Law  419;  2  Hale 
218;  3  Mod.  265;  I  Show.  131;  Hawk, 
b.  2.  c.  28,  §  6;  Com.  Dig.  Indictment. 
See  Powell  v.  U.  S.,  Morr.  (Iowa)  17. 

Motion  for  New  Trial — Indiana. — The 
failure  of  the  court  to  arraign  the  de- 
fendant before  trial  under  an  indict- 
ment, or  to  require  him  to  plead  to 
the  indictment,  can  only  be  saved  by 
presenting  the  omission  as  a  ground 
for  a  new  trial.  Billings  v.  State,  107 
Ind.  54.     See  Shoffner  z'.  State,  93  Ind, 

519- 

Arrest  of  Judgment — Kansas. — Under 
the  statute  of  Kansas  a  failure  to  ar- 
raign the  prisoner  is  not  ground  for 
arrest  of  judgment,  except  in  capital 
cases.     State  v.  Cassady,  12  Kan.  550. 

New  York. — To  the  same  effect,  see 
People  V.  Osterhout,  34  Hun  (N.  Y.) 
260. 

2.  New  Arraigfnment  for  Different  Of- 
fense.— A  party  cannot  be  tried  for  a 
crime  for  which  he  has  not  been  in- 
dicted, nor  can  a  trial  proceed  against 


him  for  an  offense  for  which  he  has  not 
been  arraigned  and  pleaded  not  guilty. 
Hence,  where  one  is  indicted  for  mur- 
der in  the  first  degree,  and  during  the 
trial  it  is  determined  by  the  court  that 
the  trial  must  proceed  for  murder  in 
the  second  degree,  there  must  be  a 
new  arraignment  and  plea.  State  v. 
Barnes,  59  Mo.  154. 

But  see  State  v.  Simms,  71  Mo.  538, 
holding  that  when  a  conviction  of 
murder  in  the  second  degree,  on  an 
indictment  charging  murder  in  the 
first  degree,  has  been  set  aside,  it  is 
not  necessary  that  the  defendant  be 
arraigned  anew  before  a  second  trial 
be  had. 

Second  Indictment  for  Same  Offense. — 
The  pendency  of  a  prior  indictment  'o 
which  a  plea  of  not  guilty  had  been  en- 
tered, and  upon  which  issue  had  been 
joined,  is  no  bar  to  an  arraignment 
and  trial  upon  a  second  indictment  in 
the  same  court  for  the  same  crime. 
U.  S.  V.  Neveison,  i  Mackey  (D.  C.) 
152. 

Withdrawal  of  Plea. — The  accused, 
having  withdrawn  his  plea  of  guilty 
that  he  might  move  to  quash,  cannot 
be  put  on  trial  for  a  felony  without  an- 
other arraignment,  the  omission  of 
which  is  not  cured  by  his  going  to 
trial  without  objection  after  a  plea 
of  not  guilty  has  been  entered  on  mo- 
tion of  the  district  attorney.  State  v. 
Hunter,  43  La.  Ann.  157. 

3.  Illinois. — By  the  practice  in  cases 
of  felony  the  arraignment  and  plea  has 
always  been  regarded  as  essential  to 
the  formation  of  the  issue  to  be  tried 
by  the  jury;  but  in  cases  of  mis- 
demeanor the  practice  allows  the  plea 
of  not  guilty  to  be  entered  without  ar- 
raignment. Johnson  v.  People,  22 
111.  314- 

South  Carolina — Larceny. — Defendant 
was  indicted  for  larceny  in  stealing  a 
cow  of  the  value  of  fifteen  dollars;  he 
was  tried  without  being  arraigned. 
Under  the  General  Statutes  of  South 
Carolina,  §  2641,  a  prisoner  charged 
with  grand  larceny  must  be  arraigned. 
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requisite  in  the  trial  of  all  criminal  causes.* 

b.  New  Trial. — In  the  event  of  a  new  trial  either  after  con- 
viction or  mistrial,  a  second  arraignment  is  not  necessary.* 

c.  Change  of  Venue.— Nor  is  it  necessary,  the  accused  having 
been   arraigned    in    one   county,  to   repeat   the   arraignment  in 


Held,  that  the  value  of  the  cow  being 
alleged  at  less  than  twenty  dollars, 
the  crime  charged  was  petit  larceny, 
and  there  was  no  error.  In  such  case 
where  defendant  is  found  guilty,  the 
verdict  will  not  be  set  aside  because 
there  is  some  evidence  that  the  cow 
was  worth  twenty-five  dollars,  which 
would  make  the  crime  grand  larceny, 
requiring  an  arraignment.  State  v. 
Moore,  30  S.  Car.  69. 

Traverser. — It  is  no  objection  after 
verdict  that  a  traverser  on  indictment 
for  misdemeanor  was  arraigned  or 
was  indulged  with  a  peremptory  chal- 
lenge. Burk  V.  State,  2  Har.  &  J. 
(Md.)426. 

1.  People  V.  Bradner,  107  N.  Y.  i; 
Fletcher  v.  State,  54  Ind.  462;  Mcjun- 
kins  V.  State,  10  Ind.  140. 

Verdict — Judgment. — A  verdict  in  a 
criminal  case  where  there  has  been  no 
arraignment  or  plea  is  a  mere  nullity, 
and  no  valid  judgment  can  be  ren- 
dered thereon.  People  v.  Corbett,  28 
Cal.  32S:  Douglass  v.  State,  3  Wis. 
820;  Anderson  v.  State.  3  Pin.  (Wis.) 
367;  Davis  V.  State,  38  Wis.  487;  State 
V.  Epps,  27  La.  Ann.  227. 

Duty  of  Prosecuting  Officer. — It  is  the 
duty  of  the  prosecuting  officer  to  move 
on  the  trial  of  all  criminal  cases,  and 
to  see  that  the  proper  issue  is  made 
up  by  arraignment.  Douglass  v. 
State,  3  Wis.  820. 

Arraignment  Not  Necessary  before  Jus- 
tice— Indiana. — In  a  prosecution  before 
a  justice  of  the  peace,  arraignment  of 
accused  is  not  necessary.  Johns  v. 
State,  104  Ind.  557. 

Arraignment  Not  Indispensable. — A 
formal  arraignment  of  one  charged 
with  a  criminal  offense  may  not  be  in- 
dispensable to  the  regularity  of  a  con- 
viction.    State  V.  Hughes,  i  Ala.  657. 

That  the  record  must  show  arraign- 
ment, see  infra.  III. 

2.  Hayes  v.  State,  58  Ga.  35;  Cogs- 
well V.  State,  49  Ga.  103;  Atkins  v. 
State,  69  Ga.  595;  State  v.  Boyd,  38 
La.  Ann.  374;  State  v.  Johnson,  10 
La.  Ann.  456;  Byrd  v.  State,  i  How. 
(Miss.)  247;  Reynolds  v.  State  (Fla., 
1894),  16  So.  Rep.  78;  State  v.  Simms, 


71  Mo.  538;  State  v.  Stewart  26  S.  Car. 
125;  Shaw  V.  State,  32  Tex.  Crim.  App. 
155;  People  V.  McElvaine,  125  N.  Y. 
596. 

AppeaL — On  appeal  to  the  circuit 
court  from  a  conviction  in  a  justice's 
court,  an  arraignment  is  not  necessary 
if  one  was  had  in  the  justice's  court. 
State  V.  Haycroft,  49  Mo.  App.  488; 
Eisenman  v.  State,  49  Ind.  520. 

Amended  Information. — An  informa- 
tion for  felony,  upon  which  the  ac- 
cused pleaded  not  guilty,  was  amended 
by  substituting  the  correct  Christian 
name  of  the  accused;  and  a  copy  of 
this  amended  information  having 
been  served  upon  him  he  was  ar- 
raigned in  less  than  forty-eight  hours 
thereafter.  To  this  he  objected  and 
refused  to  plead,  whereupon  the  court 
ordered  a  plea  of  not  guilty  to  be  en- 
tered and  the  trial  to  proceed.  There 
was  a  mistrial,  and  at  the  following 
term  he  was  tried  and  convicted. 
Held,  that  the  amendment  was  in  mat- 
ter of  form  only;  that  no  second  ar- 
raignment was  necessary,  and  that 
there  was  no  error.  State  v.  Beatty, 
45  Kan.  492. 

Several  Counts. — Defendants  were 
found  guilty  on  one  of  the  four  counts 
in  an  indictment.  At  the  new  trial  on 
their  appeal  before  the  upper  court 
they  were  arraigned  on  the  whole  in- 
dictment and  pleaded  the  general  is- 
sue; but  on  being  advised  of  their  ac- 
quittal below  on  three  of  the  counts, 
the  court  directed  the  trial  to  go  to 
the  fourth  count  only.  State  v.  Kit- 
tle, 2  Tyler  (Vt.)  471. 

Bemoval  of  Cause — Virginia. — Judg- 
ment will  not  be  arrested  because  the 
defendant,  on  the  removal  of  his  case 
into  the  circuit  court,  was  not  re- 
arraigned  and  did  not  again  plead, 
— though  by  statute  in  Virginia  it  is 
provided  that  in  case  of  such  removal 
the  prisoner  if  in  custody  shall,  unless 
good  cause  for  a  continuance  be 
shown,  be  arraigned  and  tried  at  the 
next  term  of  the  said  court, — defendant 
having  made  no  objection  to  being 
tried  without  further  plea.  Sutton  v. 
Com.,  85  Va.  128. 
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another  county  to  which  the  cause  is  sent  by  change  of  venue;* 
though  if  he  be  not  arraigned  in  the  first  county,  the  ceremony 
can  and  should  take  place  in  the  county  to  which  the  venue  has 
been  changed.* 

3.  Waiver. — An  arraignment  may  be  waived  undoubtedly  in 
minor  offenses,  and  it  would  seem  also  in  all  criminal  cases;'  and 
this  may  be  accomplished  not  only  by  expressly  waiving  arraign- 
ment,* but  also  by  any  acts  equivalent  thereto.* 

4.  Time — Copy  of  Indictment. — It  is,  in  general,  necessary  that  the 
accused  be  served  with  a  copy  of  the  indictment  ;  but  whether 
this  has  any  bearing  on  the  time  of  arraignment  depends  on  stat- 
utory regulations.® 


1.  Vance  v.  Com.,  2  Va.  Cas.  162; 
Price  V.  State,  8  Gill  (Md.)  295;  Davis 
V.  State,  39  Md.  384;  Com.  v.  Pistorius, 
12  Phila.  (Pa.)  550. 

Doable  Arraignment. — It  cannot  be 
assigned  for  error  that  the  prisoner 
was  twice  arraigned  on  an  indictment, 
once  in  the  county  where  the  indict- 
ment was  found  and  again  in  that  to 
which  it  was  sent  by  change  of  venue. 
Gardner  v.  People,  4  111.  83. 

2.  State  V.  Renfrow,  iii  Mo.  589. 

3.  Douglass  V.  State,  3  Wis.  820; 
State  V.  Winstrand,  37  Iowa  no;  Peo- 
ple V.  Osterhout,  34  Hun  (N.  Y.)  260; 
Pierson  v.  People,  79  N.  Y.  424. 

Felony. — In  Wilson  v.  State,  42  Miss. 
639,  it  is  held  that  under  an  indict- 
ment for  felony  an  arraignment  can- 
not be  waived  by  the  defendant  per- 
sonally, much  less  by  his  attorney. 
See  also  Elick  v.  Territory,  i  Wash. 
Ter.  136. 

Harmless  Error. — Though  it  is  pro- 
vided by  statute  in  Indiana  that  the 
defendant  may  waive  arraignment, 
yet  the  refusal  of  the  court  to  allow 
him  to  do  so  was  held  harmless  error. 
Wood  V.  State,  92  Ind.  269. 

4.  Expressly  Waiving  Arraignment — 
Consequences. — Where  the  accused, 
having  been  furnished  with  a  copy  of 
the  indictment,  presented  himself  be- 
fore the  court  and  personally  waiving 
arraignment  entered  such  waiver  and 
his  plea  in  his  own  handwriting,  these 
proceedings  were  held  to  constitute 
an  arraignment.  Goodin  v.  State,  16 
Ohio  St.  345.  See  also  State  v.  Rob- 
inson, 36  La.  Ann.  873. 

Where  defendant  submits  himself  to 
trial  without  arraignment  and  plea 
and,  the  omission  being  suggested  by 
one  of  the  counsel  at  an  early  stage, 
he  waives  formal  arraignment,  and  is 
convicted   and   sentenced, — held,  that 


he  cannot  thereafter  complain  of  want 
of  formal  arraignment  and  entry  of  a 
plea.     State  v.  Glave,  51  Kan.  330. 

A  prisoner  who  waives  formal  ar- 
raignment and  pleads  not  guilty  with- 
out demanding  a  copy  of  the  indict- 
ment and  list  of  the  witnesses  waives 
his  statutory  right  to  such  copy  and 
list.      Kelley  v.  People,  132  111.  363. 

5.  Pleading — Trial. — Voluntarily  ap- 
pearing and  pleading  to  an  indictment 
is  a  waiver  of  arraignment.  State  v. 
Winstrand,  37  Iowa  no;  State  v.  Grate, 
68  Mo.  22.  See  infra,  I,  5,/;  II,  5;  III, 
2.  So,  also,  is  an  agreement  to  sub- 
mit to  trial.  Molihan  v.  State,  30  Ind. 
266.  But  see  People  v.  Corbett,  28  Cal. 
328,  where  it  was  held  that  an  arraign- 
ment was  not  waived  by  agreement  to 
submit  to  trial.     See  infra.  III,  3. 

Obtaining  Time  to  Plead. — If  the  de- 
fendant asks  for  and  obtains  time  to 
plead,  he  waives  any  defect  in  the 
statutory  details  of  the  arraignment. 
People  V.  Lightner,  49  Cal.  226. 

Objection  Not  a  Waiver. — After  the 
jury  had  been  sworn  it  was  found 
that  the  accused  had  not  been  ar- 
raigned, whereupon  by  order  of  the 
court  he  was  arraigned  against  his 
objection.  He  then  requested  and 
obtained  time  to  plead,  the  jury  was 
dismissed,  and  on  the  following  day 
he  pleaded  not  guilty  and  former  jeop- 
ardy. Held,  that  his  objection  to  be- 
ing arraigned  cannot  be  urged  by  him 
as  in  effect  a  waiver  of  his  right  of  ar- 
raignment, which  the  court  erred  in 
not  respecting.  State  v.  Pierce,  77 
Iowa  245. 

Inquiry  by  Court. — Inquiry  by  the 
court  whether  the  prisoner  will  waive 
arraignment,  to  which  the  prisoner's 
counsel  assents,  is  not  error.  Mitchell 
V.  State,  22  Ga.  211,  68  Am.  Dec.  493. 

6.  Texas — Defective  Indictment  Dis- 
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Within  What  Time.— Though  it  does  not  seem  necessary  to  arraign 
the  defendant  within  any  stated  time,*  yet,  since  the  law  pro- 
vides for  no  delay,  he  may  be  arraigned  the  same  day  the  indict- 
ment against  him  is  filed.*    Inexcusable  delay  in  the  arraignment, 


missed. — Code  Crim.  Proc,  art.  510, 
provides  that  "  no  arraignment  shall 
take  place  until  the  expiration  of  at 
least  two  entire  days  after  the  day  on 
which  a  copy  of  the  indictment  was 
served  on  defendant,  unless  the  right 
to  such  copy  or  to  such  delay  be 
waived,  or  unless  defendant  is  on 
bail."  Held,  that  where  a  defective 
indictment  is  dismissed,  and  upon  a 
second  indictment  containing  the  same 
charges  the  defendant  is  immediately 
arrested,  he  is  entitled  to  two  entire 
days  before  arraignment  although  he 
had  previously  been  on  bail.  Lock- 
wood  V.  State,  32  Tex.  Crim.  Rep.  137. 
See  also  Woodall  v.  State,  25  Tex. 
App.  617. 

When  Statute  Applies. — It  is  only 
where  an  accused  is  in  custody  on  a 
charge  of  felony,  or  as  soon  as  he 
may  be  arrested,  that  he  is  entitled  to 
service  of  a  copy  of  the  indictment. 
It  is  provided  by  Code  Crim.  Proc, 
art.  506,  however,  "  that  where  a  de- 
fendant in  a  case  of  felony  is  on  bail 
at  the  time  the  indictment  is  presented, 
it  is  not  necessary  to  serve  him  with  a 
copy;  but  the  clerk  shall  deliver  a 
copy  of  the  same  to  the  defendant  or 
his  counsel,  when  requested,  at  the 
earliest  possible  time."  When  the  in- 
dictment was  presented,  the  defendant 
was  under  an  appearance  bond,  and 
on  his  arraignment  objected  that  two 
days  had  not  elapsed  since  a  copy  of 
the  indictment  was  served.  Where- 
upon the  court  ordered  a  copy  of  the 
indictment  to  be  served  forthwith. 
Held,  this  was  not  error.  Arrigo  v. 
State,  29  Tex.  App.  143. 

Arkansas — Indirect  Waiver. — It  was 
alleged  in  the  motion  for  a  new  trial 
that  no  copy  of  the  indictment  had 
been  served  on  the  prisoner  or  his 
counsel  forty-eight  hours  before  the 
arraignment,  as  required  by  ^5  1825, 
Gantt's  Digest.  It  appeared  that  after 
the  defendant  had  pleaded  not  guilty, 
and  the  jury  had  been  selected  and 
sworn,  the  court  discovered  that  the 
statute  had  not  been  complied  with. 
The  defendant  refused  to  waive  this 
right,  and  the  court  ordered  the  trial  to 
proceed.  Held,  there  was  no  error,  since 
by  pleading  to  the  indictment  and  an- 


nouncing himself  as  ready  for  trial 
the  defendant  had  indirectly  waived 
the  privilege.  Johnson  v.  State,  43 
Ark.  391. 

Omission  to  Furnish  Copy — Hoto  Ob- 
jected to. — That  the  defendant  was  not 
furnished  with  a  copy  of  the  indict- 
ment forty-eight  hours  before  arraign- 
ment is  no  ground  for  arrest  of  judg- 
ment. The  objection  can  only  be 
taken  advantage  of  by  motion  for  a 
new  trial,  which  is  waived  by  plead- 
ing and  going  to  trial  without  claim- 
ing a  copy.  McCoy  v.  State,  46  Ark. 
141. 

Louisiana — Copy  Delivered  Before 
Trial,  Not  Before  Arraignment. — The 
law  does  not  require  that  a  copy  of 
the  indictment  and  a  list  of  the  jury 
which  is  to  pass  on  the  trial  of  the 
accused  should  be  delivered  to  him 
before  arraignment.  They  should  be 
delivered  to  him  two  entire  days  be- 
fore trial,  but  not  before  the  fixing  of 
the  case  for  trial.  State  v.  Kane,  32 
La.  Ann.  999;  State  v.  Holmes,  7  La. 
Ann.  567,  affirming;  State  v.  Chenier, 
32  La.  Ann.  10,  overruling. 

United  States — When  Trial  Com- 
mences.— Under  United  States  statutes, 
providing  for  service  of  copy  of  the 
indictment  before  trial,  the  trial,  as 
above,  is  to  be  considered  as  com- 
mencing when  the  jury  is  selected 
and  sworn,  and  not  when  the  prisoner 
is  arraigned.  U.  S.  v.  Neverson,  i 
Mackey  (D.  C.)  152;  U.  S.  v.  Curtis,  4 
Mason  (U.  S.)  232. 

One  Copy  Sufficient. — If  the  defendant 
received  a  copy  of  the  indictment 
upon  his  arraignment,  the  court  is 
not  bound  to  supply  his  counsel 
with  a  second  copy.  People  v.  Golden- 
son,  76  Cal.  328. 

1.  Common  Law — Murder. — At  com- 
mon law  in  case  of  murder,  it  was 
usual  to  postpone  the  arraignment 
until  a  year  and  a  day  had  elapsed, 
unless  the  evidence  was  very  clear 
against  the  accused  and  no  appeal  was 
pending.  But  now  by  statutes  the 
justices  shall  proceed  to  try  him  upon 
an  indictment  for  murder  or  man- 
slaughter, though  within  the  year,  i 
Chitty  Cr.  L.  418. 

2.  State  v.  Shields,  33  La.  Ann.  1410. 
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however,  will  cause  the  indictment  to  be  dismissed.* 

Should  Precede  Impaneling  of  Jury. — The  arraignment  is  the  first  step 
in  the  progress  of  the  trial,*  and  should  regularly  precede  the 
impaneling  and  swearing  of  the  jury  ;  though  if  it  be  had  at  an 
improper  time  the  weight  of  authority  is  against  considering  it 
reversible  error.' 

5.  Mode — a.  In  General. — In  olden  times  the  arraignment 
■was  a  very  formal  affair,  but,  in  accordance  with  the  modern 
spirit,  much  of  the  strictness  then  required  has  been  relaxed.* 


Trial  Immediately  Following  Arraign- 
ment.— Where  a  party  is  arraigned, 
and  has  joined  issue  with  the  state  on 
the  very  day  set  apart  for  his  trial, 
and  goes  to  trial  without  objection 
and  without  requiring  further  time 
after  arraignment  and  before  trial,  he 
cannot  be  heard  on  a  motion  for  a  new 
trial  to  urge  that  alleged  irregularity. 
State  V.  Harrison,  38  La.  Ann.  501. 

1.  State  V.  Thompson,  32  Minn.  144. 

2.  The  First  Step  to  be  taken  after  the 
prisoner  is  brought  into  court  is  to 
call  upon  him  by  name  to  answer  the 
matter  charged  against  him.  i  Chitty 
Cr.  L.  418,  citing  Rex  v.  Hensey,  i 
Burr.  643,  2  Hale  P.  C.  119. 

Order  for  Change  of  Venue. — The  best 
practice  requires  the  defendant  to  be 
arraigned  and  plead  to  the  indictment, 
before  making  an  order  for  a  change 
of  venue.  Hudley  v.  State,  36  Ark. 
237. 

3.  Setting  Aside  Verdict. — A  verdict 
will  not  be  set  aside  because  the  pris- 
oner was  not  arraigned  until  after  the 
trial  had  begun.  Morris  v.  State 
(Tex.  App.,  1891),  16  S.  W.  Rep.  757; 
Smith  V.  State,  i  Tex.  App.  408;  State 
V.  Williard,  39  Mo.  App.  58. 

Jury  Resworn. — If,  after  the  jury 
has  been  impaneled  and  sworn,  it  is 
discovered  that  the  prisoner  has  not 
been  arraigned,  it  is  not  error  to  ar- 
raign him  then;  the  jury  being  re- 
sworn and  the  witnesses,  if  any  have 
been  called,  reexamined.  Weaver 
V.  State,  83  Ind.  289;  State  v.  Weber, 
22  Mo.  321;  Disney  z'.  Com.  (Ky.,  1887), 
5  S.  W.  Rep.  360. 

New  Jury. — When  a  jury  was  im- 
paneled and  sworn  to  try  an  indict- 
ment before  the  accused  was  ar- 
raigned or  had  pleaded,  and  that  jury 
was  dismissed;  and  after  the  accused 
had  pleaded,  a  new  jury  was  selected 
and  sworn,  by  whom  a  trial  and  con- 
viction was  had.  Held,  there  was  no 
error,  and  that  the  defendant  was  not 
twice  put  in  jeopardy  by  the  proceed- 


ings. U.  S.  V.  Riley,  5  Blatchf.  (U. 
S. )  204. 

New  York. — Defendant  in  a  criminal 
case  did  not  object  that  he  had  not 
been  arraigned,  nor  any  plea  entered 
until  after  the  evidence  had  been 
given  in;  and  it  appeared  that  up  to 
this  time  he  had  been  allowed  to  make 
all  motions  and  objections  that  he 
could  have  made  under  a  plea  of  not 
guilty.  Held,  under  N.  Y.  Code  Crim. 
Proc.  §  285,  which  provides  that  the 
trial,  judgment,  or  other  proceedings 
shall  not  "  be  affected  by  reason  of 
any  imperfection  in  matter  of  form 
which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  de- 
fendant on  the  merits,"  that  it  was 
proper  for  the  court  to  arraign  the 
prisoner  and  enter  the  plea  after  the 
close  of  the  evidence.  People  v.  Mc- 
Hale  (Supreme  Ct.),  15  N.  Y.  Supp. 
496. 

Arraignment  After  Jury  Sworn  Held 
Fatal  Omission. — The  failure  to  arraign 
a  prisoner  and  enter  his  plea  before 
the  jury  is  sworn  is  a  fatal  omission 
not  cured  by  an  entry  nunc  pro  tunc. 
State  V.  Montgomery,  63  Mo.  296; 
State  V.  Saunders,  53  Mo.  234;  State 
V.  Barnett,  63  Mo.  300.  See  State  v. 
Hughes,  I  Ala.  655. 

In  a  felony  case,  it  is  reversible 
error  to  swear  the  jury  and  proceed 
to  trial  without  arraignment  even 
though  the  accused  is  arraigned  and 
pleads  during  the  trial.  Parkinson  v. 
People,  135  111.  401. 

4.  Parkinson?/.  People,  135  111.  401; 
Goodin  v.  State,  16  Ohio  St.  344;  State 
V.  Saunders,  53  Mo.  234;  State  v.  We- 
ber, 22  Mo.  321. 

Sufficient  Arraignment  —  Missouri. — 
An  arraignment  is  sufficient  where  the 
accused  appears  and  pleads  to  the  in- 
dictment. State  V.  Braunschweig,  36 
Mo.  397. 

Mississippi. — After  the  witness  had 
been  sworn,  the  district  attorney  read 
the  indictment  to  the  jury,  and  invited 


766 


I 


Arraignment. 


ARRAIGNMENT  AND  PLEA. 


Mode. 


The  mode  of  arraignment  should  be  as  prescribed  by  statutes 
in  force  at  the  time,*  some  of  these  requiring  a  certain  number 
of  justices  to  be  present  at  this  ceremony.* 

Bight  to  Counsel.— It  is  the  duty  of  the  court,  on  arraignment,  to 
inform  the  accused  of  his  right  to  counsel.' 

Sanity  of  Accused.— And  if  there  is  reason  to  doubt  the  sanity  of 
the  defendant,  the  court  should  institute  a  preliminary  proceed- 
ing to  ascertain  the  fact.* 

b.  Presence  of  Accused.— Under  an  indictment  for  felony 
it  is  necessary  that  the  accused  be  personally  present  when  ar- 


raigned.* 

the  accused,  as  well  as  the  jury,  to 
listen  to  the  reading;  and  when  he 
concluded,  the  counsel  for  the  accused, 
without  objection  being  made  by  the 
accused,  announced  that  the  plea  was 
not  guilty,  and  the  presiding  judge 
entered  the  plea  on  his  docket.  Held, 
that  the  accused  could  not  complain  of 
the  want  of  arraignment.  Bateman 
V.  State,  64  Miss.  233. 

Illinois. — The  prisoner's  presence  in 
court  and  his  plea  constitute  a  suf- 
ficient arraignment,  since,  under  the 
Illinois  practice,  the  ancient  formality 
of  arraignment  is  disused.  Fitzpat- 
rick  V.  People,  98  111.  259. 

No  Objection  lies  to  the  arraignment 
because  the  "list  of  witnesses,"  men- 
tioned in  California  Penal  Code,  sec. 
988,  was  not  read  to  the  defendant. 
People  V.  Neary(Cal.,  1894),  37  Pac. 
Rep.  943. 

1.  People  V.  Wheatley,  88  Cal.  114: 
People  V.  Lewis,  64  Cal.  401;  People  v. 
Brooks,  65  Cal.  295;  Ex  p.  Young  Ah 
Gow,  73  Cal.  438;  People  v.  King,  64 
Cal.  338.  See  also  People  v.  McGre- 
gar,  88  Cal.  140. 

2.  Massachusetts. — Under  the  act  of 
1804,  c.  105.  one  indicted  for  a  capi- 
tal offense  could  not  be  arraigned  un- 
less three  justices  of  the  court  were 
present;  and  the  objection  was  open 
after  verdict.  Com.  v.  Hardy,  2  Mass. 

303. 

Under  Stat.,  1869,  c.  433,  §2,  a  person 
indicted  for  murder  may  be  arraigned 
before  one  judge  in  vacation,  at  a 
time  appointed  pursuant  to  that  stat- 
ute.    Costley  V.  Com.,  118  Mass.  i. 

Under  Gen.  Stat.,  c.  112,  §^  8,  12, 
and  c.  160,  §§  1-13.  it  is  competent  for 
the  Supreme  Judicial  Court,  when  held 
by  a  single  justice,  to  arraign  a  per- 
son indicted  for  a  capital  crime,  and, 
if  he  pleads  guilty,  to  proceed  and 
award  sentence  against   him,  accord- 


ing to  law.  Opinion  of  justices,  9  Al- 
len (Mass.)  585;  Green  v.  Com.,  12 
Allen  (Mass.)  155. 

3.  Harmless  Error.  —  Under  Comp. 
Laws,  Arizona,  p.  126,  §  247,  providing 
that,  if  the  accused  appear  for  arraign- 
ment without  counsel,  he  shall  be  in- 
formed of  his  right  to  have  them 
before  he  is  arraigned,  the  failure  to 
inform  him  on  arraignment  of  this 
right  is  a  harmless  error,  counsel  hav- 
ing been  assigned  him  two  days  after 
his  arraignment,  but  before  he  had 
pleaded.  Territory  v.  Hargrave,  i 
Arizona  95. 

Arraignment  is  not  void  because  the 
court  failed  to  inform  the  defendant, 
before  his  plea  of  not  guilty,  of  his 
right  to  counsel,  such  duty  having 
been  performed  during  the  arraign- 
ment.  People  V.  Villarino,  66  Cal.  228. 

4.  Jones  v.  State,  13  Ala.  153,  hold- 
ing this  proceeding,  however,  to  be 
discretionary  with  the  court,  the  omis- 
sion of  which,  the  defendant  having 
pleaded,  could  not  be  assigned  as 
error,  though  strong  grounds  might 
appear  for  the  belief  that  the  prisoner 
was  insane  at  the  trial. 

In  Com.  V.  Hathaway,  13  Mass.  299, 
the  accused  having  discovered  signs 
of  mental  derangement  on  his  ar- 
raignment, although  he  pleaded  not 
guilty,  a  jury  was  sworn  to  try 
whether  he  was  of  sane  memory;  and, 
a  verdict  being  returned  that  he  was 
nonsane,  he  was  remanded  to  prison. 

6.  People  V.  Redinger,  55  Cal.  298; 
Lawrence  v.  Com.,  30  Gratt.  (Va.)845; 
Sperry  v.  Com.,  9  Leigh  (Va.)  623. 

Arraignment  Evidence  of  Presence. — 
The  arraignment  of  the  defendant  is 
full  evidence  of  his  presence  on  trial, 
if  the  trial  immediately  ensues,  but  not 
otherwise.     Dunn  v.  Com.,  6  Pa.   St. 

384- 
Presence  at  Trial. — The  Virginia  Code 
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c.  Joint  Arraignment. — Where  several  defendants  are  to  be 
charged  upon  the  same  indictment  they  should  all  be  arraigned 
together,  though  their  trials  may  be  separate.* 

d.  Parts. — The  arraignment  consists  of  three  parts  :  (i)  calling 
the  prisoner  to  the  bar  by  name;  (2)  reading  the  indictment  to 
him  ;  (3)  demanding  of  him  whether  he  is  guilty  or  not  guilty. 

e.  Calling  Prisoner  to  Bar  by  Name. — This  is  to  identify 
him.  He  is  to  be  brought  to  the  bar  of  the  court  in  cases  of 
felony,*  though  this  seems  not  necessary  in  misdemeanor,*  but 
without  irons  or  any  manner  of  shackles,  unless  there  is  evident 
danger  of  escape  or  other  good  cause.*  The  prisoner  was 
formerly  required  to  hold  up  his  hand  as  a  further  identification, 
but  this  is  not  now  requisite.*     If  on  arraignment  he  does  not 


c.  208,  §  3,  which  provides  that  a 
person  tried  for  felony  shall  be  per- 
sonally present  during  the  trial,  does 
not  apply  before  his  arraignment  ; 
hence  before  arraignment  an  order 
may  be  made  in  his  absence.  Boswell 
V.  Com.,  20  Gratt.  (Va.)  860. 

1.  I  Chitty  Cr.  L.  418. 

Two  prisoners  may  be  arraigned  to- 
gether; but  this  does  not  prevent  their 
pleading  and  being  tried  separately. 
Whitehead  v.  Com.,  19  Gratt.  (Va.) 
640. 

Separate  Arraignment.  —  Where  de- 
fendants were  separately  arraigned, 
although  tried  together,  the  verdict  is 
a  separate  finding  as  to  each;  and 
judgment  may  be  affirmed  as  to  one 
and  reversed  as  to  the  other.  State  v. 
Stair,  87  Mo.  268. 

2.  Felony. — A  person  who  surrenders 
to  take  his  trial  on  a  charge  of  felony 
at  the  assizes  must  be  tried  at  the  bar 
of  the  court,  and  cannot  take  his  trial 
at  any  other  part  of  the  court,  even 
with  the  consent,  of  the  prosecutor. 
Reg.  V.  St.  George,  9  C.  &  P.  483,  38 
E.  C.  L.  193. 

Prisoners  Not  Allowed  to  Occupy  Front 
Benches  of  Bar. — Where  the  prisoners 
were  placed  within  the  bar,  and  within 
a  reasonable  distance  from  their  coun- 
sel, who  could  constantly  have  free 
access  to  them,  and  to  whom  the  court 
stated  that  every  delay  of  time  for 
that  purpose  would  becheerfuUygiven, 
and  it  was  given, — it  was  held  that  to 
place  the  prisoners  in  the  very  front 
benches  of  the  bar,  by  the  side  of  their 
counsel,  would  have  been  an  indul- 
gence inconvenient  and  unnecessary, 
and  that  the  court  did  not  err,  under 
the  circumstances  of  the  case,  in  re- 
fusing it.  U.  S.  V.  Gibert,  2  Sumn. 
(U.  S.)  22. 


3.  Misdemeanor. — A  defendant  who 
surrenders  to  take  his  trial  on  a  charge 
of  misdemeanor  need  not  stand  at  the 
bar,  but  may  be  allowed  a  place  at 
the  table  of  the  court.  Reg.  v. 
Lovett,  9  C.  &  P.  462,  38  E.  C.  L.  183. 
And  see  footnote  to  this  case,  in 
which  it  is  said  that  the  defendant  in 
Reg.  V.  Vincent,  9  C.  &  P.  275,  38  E. 
C.  L.  48,  who  conducted  his  own  de- 
fense, was  allowed  to  have  a  place  at 
the  table  of  the  court,  although  he  was 
in  custody  under  a  sentence  of  convic- 
tion. To  the  same  effect  see  Reg.  v. 
Carlile,  6  C.  &  P.  636,  25  E.  C.L.  571. 

4.  Harris  Cr.  L.  370,  371;  Territory 
V.  Kelly,  2  N.  Mex.  292.  See  also 
Matthews  v.  State,  g  Lea  (Tenn.)  128; 
Poe  V.  State,  10  Lea  (Tenn.)  673;  Lee 
V.  State,  51  Miss.  566. 

In  State  v.  Kring,  i  Mo.  App.  438, 
it  was  held  that  if  the  prisoner  be 
brought  into  court  ironed,  his  fetters 
should  be  removed,  at  least  from  his 
wrists,  during  arraignment  and  trial; 
and  this  even  though  he  be  considered 
dangerous  and  escape  be  feared. 

Chitty  thinks  the  prisoner's  fetters 
should  not  be  removed  until  after  he 
has  pleaded,      i  Chitty  Cr.  L.  418. 

5.  Holding  Up  Hand. — A  prisoner  ar- 
raigned for  felony  is  to  be  placed  in 
the  criminal  box,  or  dock,  at  the  time 
of  arraignment,  but  need  not  hold  up 
his  hand  when  called,  if  he  admits 
himself  to  be  the  person  indicted.  U. 
S.  V.  Pittman,  3  Cranch  (C.  C.)  289. 

Object  in  Holding  Up  Hand. — The  ob- 
ject in  requiring  the  prisoner  to  hold 
up  his  hand  was  to  identify  him  as  the 
person  named  in  the  indictment;  but 
this  ceremony  is  not  absolutely  neces- 
sary, and  if  he  obstinately  refuses  to 
perform  it,  any  admission  that  he  is 
tht  person  intended  will   suffice.      It 
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give  his  true  name  he  cannot  afterwards  object  to  a  misnomer,* 
though  if  given  it  must  be  substituted  in  place  of  the  wrong  name,, 
and  further  proceedings  had  in  that  name.* 

/.  Reading  Indictment. — The  indictment  is  to  be  read  to- 
the  prisoner,  that  he  may  be  informed  of  the  charge  against  him.* 
If  he  is  deaf  or  dumb,  or  unacquainted  with  the  English  lan- 
guage, this  is  to  be  done  by  a  sworn  interpreter  who  conveys  to  the 
court  the  prisoner's  reply.'*  If  there  is  any  objection  to  the 
indictment,  it  should  be  taken  advantage  of  upon  arraignment,* 


was  not  usual  to  require  a  peer  to  hold 
up  his  hand,  i  Chitty  Cr.  L.  415, 
citing  2  Hale  219:  Dalt.  c.  185;  Hawk, 
b.  2,  c.  28,  s.  2;  4  Blk.  Com.  323;  Burn, 
J.  Arraignment;  Williams,  J.  Arraign- 
ment; Dick.  Sess.  158;  Sir  T.  Raym. 
468;  I  Bla.  Rep.  3. 

1.  Wilcox  V.  State,  31  Tex.  586; 
State  V.  Winstrand,37  Iowa  no;  State 
V.  White,  32  Iowa  17. 

Safficient  Identity. — Where  a  person 
was  indicted  by  the  name  of  Thomas 
Burns,  and  on  arraignment  gave  his 
name  Jas  Thomas  L.  Burns,  but  after 
conviction  moved  for  a  new  trial  on 
the  ground,  supported  by  affidavit, 
that  at  the  time  of  arraignment  he 
was  ignorant  that  he  was  improperly 
named  in  the  indictment,  and  that  his 
true  name  was  Thomas  L.  Byrne, — 
held,  that  he  was  sufficiently  identified 
and  had  no  ground  of  complaint. 
State  V.  Burns,  8  Nev.  251. 

2.  People  V.  Jim  Ti,  32  Cal.  60; 
People  V.  Kelly,  6  Cal.  210. 

An  indictment  of  "  E.  Buchanan," 
who  on  arraignment  pleads  as  "  Amos 
Buchanan,"  may  be  amended  accord- 
ingly. State  V.  Buchanan,  35  La. 
Ann.  89. 

3.  The  indictment  is  to  be  read  al- 
though the  defendant  has  had  a  copy 
delivered  to  him.  i  Chitty  Cr.  L.  415, 
citing  I  Burr.  643. 

By  Ancient  Statute,  to  be  Read  in  Eng- 
lish.— By  a  very  ancient  statute,  the 
indictment  was  required  to  be  read  in 
the  English  language,  though  at  that 
time  all  the  written  parts  of  the  accu- 
sation were  framed  in  Latin,  i  Chitty 
Cr.  L.  415,  citing  37  Ed.  Ill,  c.  15; 
Hawk.  b.  2,  c.  28,  s.  3;  4  Black.  Com. 
323- 

Autrefois  Acquit,  Slowly  Bead. — If  the 
defendant  wish  to  plead  autrefois  ac- 
quit, the  indictment  is  to  be  slowly 
read,  that  the  defendant  may  take  it 
down,  so  as  to  state  it  correctly  in  his 
plea.     I  Chitty  Cr.  L.  415. 

Waiver  of  Bight  to  Hear  Indictment 

2  Encyc.  PI.  &  Pr.— 49.  7^9 


Bead. — The  defendant,  in  compliance 
with  the  statute,  having  been  fur- 
nished a  copy  of  the  indictment  prior 
to  arraignment,  it  is  not  error  to  omit 
the  reading  of  the  indictment  at  the 
time  of  arraignment,  the  attorney, 
in  the  presence  of  the  accused,  having 
expressly  waived  such  reading.  Min- 
ich  V.  People,  8  Colo.  440. 

Voluntary  Pleading  to  the  indictment, 
without  formal  arraignment,  impliedly 
waives  the  right  to  hear  the  indict- 
ment read.  Ransom  v.  State,  49  Ark. 
176;  Dixon  V.  State,  13  Fla.  631. 

So,  too,  a  plea  is  a  waiver  of  the 
objection  that  the  indictment  was  read 
to  the  defendant  by  the  prosecuting 
attorney  instead  of  the  clerk.  Turpin 
V.  State,  80  Ind.  148. 

See  supra,  I,  3;  infra,  II,  5;  III,  2. 

Common-law  Mode.  —  The  mode  in 
which  it  is  read  is,  after  saying,  "A 
B,  hold  up  your  hand,"  to  proceed, 
"you  stand  indicted  by  the  name  of 
A  B,  late  of,  etc.,  for  that  you,  etc.," 
and  then  go  through  the  whole  indict- 
ment. I  Chitty  Cr.  L.  415,  citing 
Dalt.  J.  c.  185;  Burn,  j.  Sessions; 
Dick.  Sess.  160;  Cro.  C.  C.  7. 

4.  Interpretation  by  Signs. — When  the 
party  indicted  is  deaf  and  dumb,  he 
may,  if  he  understand  the  use  of 
signs,  be  arraigned,  and  the  meaning 
of  the  clerk  who  addresses  him  con- 
veyed to  him  by  signs,  and  his  signs 
in  reply  explained  to  the  court,  so  as 
to  justify  his  trial  and  the  infliction  of 
legal  penalties,  i  Chitty  Cr.  L.  417, 
citing  I  Leach  102;  Com.  v.  Hill,  14 
Mass.  207. 

Giving  Indictment  to  Prisoner  to  be 
Bead.— In  Reg.  v.  Pritchard,  7  C.  &  P. 
303,  32  E.C.  L.  517,  the  defendant  being 
deaf  and  dumb,  the  indictment  was 
given  him  that  he  might  read  it  him- 
self. 

Interpretation  by  Translation. — Elick 
V.  Territory,  i  Wash.  Ter.  136. 

5.  A  Motion  to  Set  Aside  an  indict 
ment  cannot  be  made  until  the  defend- 
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and  not  afterwards.* 

g.  Guilty  or  Not  Guilty. — The  indictment  having  been 
read,  the  clerk,  addressing  the  prisoner,  demands  of  him,  "  How 
say  you,  A  B,  are  you  guilty  or  not  guilty?"*  Thereupon  the 
prisoner  will  either  move  to  quash  the  indictment,  demur  to  the 
indictment,  stand  mute,  confess  by  saying  he  is  guilty,  or 
plead  to  the  indictment.  Formerly  the  accused  was  also  asked 
how  he  would  be  tried,  but,  since  trial  by  the  country  is  now  the 
only  one,  this  question  is  unnecessary.* 

II.  Plea — 1.  Necessity — a.  Generally. — In  every  criminal  case 
there  must  be  a  plea  to  the  indictment  entered  either  by  or  for 
the  accused,  since  without  a  plea  there  is  no  issue  and  without  an 
issue  there  can  be  no  valid  trial,  there  being  nothing  to  try.'*     In 


ant  is  arraigned  thereupon.  People 
V.  Equitable  Gas  Light  Co.,  6  Crim. 
Rep.  (N.  Y.)  189. 

1.  California.  —  Motion  to  set  aside 
indictment  or  information  should  be 
made  upon  arraignment,  before  demur- 
rer or  plea.  People  v.  Freeland,  6 
Cal.  98;  People  v.  Lawrence,  21  Cal. 
36S;  People  V.  Lopez,  26  Cal.  113; 
People  V.  King,  28  Cal.  266;  People  v. 
Stacey,  34  Cal.  307;  People  v.  Baw- 
den,  90  Cal.  195;  Ex.  p.  McX^onnell, 
83  Cal.  55S;  Ex.  p.  Moan,  65  Cal.  218. 

Massachusetts.-^Where  a  prisoner  in- 
dicted for  a  capital  offense  was  ar- 
raigned before  a  full  bench,  it  was 
held  that  he  might  suggest  a  defect  in 
the  indictment,  and  that  the  court 
might  adjudicate  thereon,  at  the  time 
of  the  arraignment  and  before  he  was 
put  upon  his  trial.  Com.  v.  Mahar, 
16  Pick.  (Mass.)  120.* 

2.  I  Chitty  Cr.  L.  416,  citing  2 
Hale  119;  Dalt.  J.  c.  185;  i  Burr.  643; 
Williams,  J.  Arraignment;  Burn,  J. 
Sessions;  Cro.  C.  C.  7;  Dick.  Sess.  160. 

3.  Choosing  Mode  of  TriaL — Formerly, 
after  issue  joined,  the  clerk  asked  the 
prisoner:  "  How  will  you  be  tried?" 
giving  him  his  choice  of  the  various 
methods  of  trial  employed  at  common 
law.  But  since,  at  present,  there  can 
be  no  mode  of  trial  but  by  the  country, 
the  prisoner  replies:  "  By  God  and  my 
country;"  to  which  the  clerk  rejoins: 
"  God  send  you  a  good  deliverance." 
I  Chitty  Cr.  L.  417,  citing  i  Hale  219; 
4  Bla.  Com.  341;  Cro.  C.  C.  7;  Burn, 
J.  Sessions;  Williams,  J.  Arraign- 
ment; Dick.  Sess.  169;  4  Harg.  St. 
Tr.  778. 

The  appeal  to  the  accused,  "  How 
will  you  be  tried?"  and  his  answer, 
"  By  my  country,"  is  a  form  handed 
down  from  the  period  when  the  party 


had  the  privilege  of  selecting  trial  by 
jury  or  by  "  ordeal,"  the  "  corsned," 
or  by  "battle,"  and  to  put  himself 
upon  the  country  was  the  formal 
mode  of  selecting  a  trial  by  jury. 
Price  V.  State,  8  Gill  (Md.)  296^ 

The  clerk  of  the  court,  upon  the 
prisoners'  arraignment,  did  not  fur- 
ther proceed,  after  their  plea,  to  ask 
them  how  they  would  be  tried,  so  that 
they  did  not  make  the  usual  reply: 
"  By  God  and  their  country."  Held, 
that,  under  the  laws  of  the  United 
States,  the  plea  of  not  guilty  put  the 
prisoners  upon  the  country  by  a  suf- 
ficient issue,  without  any  further  ex- 
press words.  U.  S.  V.  Gibert,  2  Sumn. 
(U.S.)  65. 

Defective  and  Untrue  Indictment.  — 
Where  defendant  had  been  served 
with  defective  and  untrue  copies  of 
the  indictment,  and,  upon  being  ar- 
raigned, moved  to  set  aside  the  indict- 
ment, it  was  held  that  the  court  might, 
in  its  discretion,  order  the  arraign- 
ment set  aside,  and  a  new  arraign- 
ment made,  before  entertaining  the 
motion  to  set  aside.  State  v.  Gut,  13 
Minn.  341. 

4.  Johns  V.  State,  104  Ind.  557; 
Palmer  v.  U.  S.,  i  Wash.  Ter.  7;  Mor- 
ris V.  State,  4  Tex.  App.  589;  Hud- 
dleston  v.  State,  14  Tex.  App.  73; 
Fisher  v.  State,  46  Ala.  723;  Slocovitch 
V.  State,  46  Ala.  227;  State  v.  Hughes, 
I  Ala.  655;  Fernandez  v.  State,  7  Ala. 
511;  Sartorious  v.  State,  24  Miss.  602; 
State  V.  Ford,  30  La.  Ann.  311;  State 
V.  Saunders,  53  Mo.  234;  Gould  v. 
People,  8g  111.  216;  State  v.  Dilling- 
ham, 43  Ark.  154;  Lacefield  v.  State, 
34  Ark.  275;  Burley  v.  State,  i  Neb. 
385.     See  infra.  III.  i. 

It  is  Not  Absolutely  Necessary  in  all 
cases   that    the  defendant  should   ac- 
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such  case  the  verdict  of  the  jury  is  a  nullity,  and  no  valid  judg- 
ment can  be  rendered  thereon.' 

b.  Second  Trial. — If  on  the  first  trial  of  a  cause  a  plea  has 
been  entered,  it  is  unnecessary  that  such  plea  be  again  entered  on 
a  second  trial.* 

2.  "When  and  How  Made. — The  plea  of  the  prisoner  is  to  be  made 
on  arraignment,'  and  should  precede  the  swearing  of  the  jury,"* 


tually  plead.  He  will  be  presumed  to 
plead  not  guilty  even  if  he  should 
stand  mute,  especially  in  capital  cases. 
Powell  V.  U.  S.,  Morr.  (Iowa)  17. 

Misdemeanor. — Under  Nebraska  prac- 
tice it  is  not  ground  for  reversal  that 
a  trial  for  misdemeanor  was  had  with- 
out a  plea.      AUyn  v.  State,  21   Neb. 

593- 

Waiver  of  Plea. — The  introduction  of 
witnesses  by  a  defendant,  and  the  fact 
that  the  case  was  argued  on  his  be- 
half to  the  jury,  does  not  constitute  a 
waiver  of  his  right  to  plead.  People 
V.  Corbett,  28  Cal.  328. 

After  Evidence  Given. — The  error  of 
proceeding  with  a  trial  without  record- 
ing the  information  or  entering  any 
plea  cannot  be  remedied,  after  the 
evidence  is  in,  by  reading  the  in- 
formation and  demanding  that  the  de- 
fendant plead  thereto.  Cole  v.  State, 
II  Tex.  App.  67;  George  v.  State,  11 
Tex.  App.  95. 

Texas — Final  Judgment  Showing  Flea. 
— Under  Tex.  Code  Crim.  Proc,  art. 
791,  subd.  3,  which  provides  that  the 
final  judgment  shall  show  the  plea  of 
defendant,  a  judgment  which  fails  to 
show  the  plea  is  void  and  no  sentence 
can  be  pronounced  thereon.  Pate  v. 
State,  21  Tex.  App.  191. 

Where  a  Complaint  is  Amended  after 
entry  of  plea  in  justice's  court,  no  other 
plea  is  necessary.  Rasmussen  v.  State, 
63  Wis.  I.  But  see  People  v.  Moody, 
69  Cal.  184. 

Erroneous  Entry. — One  is  not  put  in 
jeopardy  by  an  erroneous  entry  of 
the  clerk  that  he  had  pleaded  not 
guilty,  when  in  fact  he  had  not,  the 
same  being  amended  to  speak  the 
truth;  and  hence  a  plea  is  still  req- 
uisite. Phillips  V.  People,  88  111. 
160. 

When  a  Case  is  Continued  without  re- 
quiring the  presence  of  the  defendant 
in  court  to  enter  his  pleas,  he  is  en- 
titled, on  his  arraignment  at  a  subse- 
quent term,  to  plead  a  misnomer  in 
abatement,  or  to  enter  any  other  plea 
which  was  open  to  him  at  the  former 


term.     State   v.  Jackson,  82    N.  Car. 
565.  ^  .  . 

Corporations. — There  is  no  provision 
in  the  N.  Y.  Code  of  Criminal  Proced- 
ure for  compelling  a  corporation  which 
has  been  indicted  to  appear  before 
the  court  and  plead  to  the  indictment. 
People  V.  Equitable  Gas  Light  Co.,  6 
N.  Y.  Cr.  Rep.  189. 

1.  State  V.  Cunningham,  94  N.  Car. 
824;  State  V.  Christian,  30  La.  Ann. 
368;  Price  V.  People,  9  111.  App.  36; 
Hoskins  v.  People,  84  111.  87,  25  Am. 
Rep.  433. 

Judgment  Arrested. — Where  defend- 
ant does  not  plead,  and  the  plea  of 
not  guilty  is  not  entered  in  his  behalf, 
it  is  error,  for  which  judgment  will  be 
arrested.  State  v.  Koerner,  51  Mo. 
174;  Link  V.  State,  3  Heisk.  (Tenn.) 
252.      See  Arrest  of  Judgment. 

Assault  and  Battery. — The  rule  that 
"a  verdict  in  a  criminal  case  where 
there  has  been  neither  arraignment 
nor  plea  is  a  nullity,  and  no  valid  judg- 
ment can  be  rendered  upon  it,"  applies 
to  a  criminal  prosecution  for  an  assault 
and  battery.     Davis  v.  State,  38  Wis. 

487-  "• 

Several  Counts. — Where  two  counts 
charge  distinct  offenses,  and  it  appears 
by  the  recitals  of  the  judgment  that 
the  plea  was  to  the  offense  charged  in 
the  first  count,  while  the  verdict  was 
on  the  second  count,  the  conviction  is 
invalid  because  not  supported  by  a 
plea.      Gaither  v.  State,  21  Tex.  App. 

527. 

Inadvertently  Neglecting  to  Flead. — 
Conviction  will  not  be  set  aside  be- 
cause through  inadvertence  defendant 
neglected  to  plead,  trial  being  had  as 
though  he  had  pleaded  not  guilty. 
State  V.  Hayes,  67  Iowa  27;  State  v. 
Greene,  66  Iowa  11. 

2.  Planck  v.  Bishop  (Neb.,  1889),  42 
N.  W.  Rep.  723;  Huff  V.  State  (Tex. 
Crim.  App.,  1894),  25  S.  W.  Rep.  772; 
See  supra,  \,  2,  b. 

3.  State  V.  Shields,  33  La.  Ann.  1410. 

4.  Dixon  V.  State,  13  Fla.  631;  State 
V.  Hughes,  I  Ala.  655.     See  supra,  I,  4. 


IT- 


Plea. 


ARRAIGNMENT  AND  PLEA.      By  Whom  Made. 


though  usually  a  verdict  will  not  be  set  aside  if  it  be  given  at  a 
subsequent  stage.* 

In  prosecutions  for  felony,  correct  practice  seems  to  require  the 
accused  to  plead  viva  voce  at  the  bar  of  the  court,*  and  it  has 
been  provided  in  at  least  one  state  that  every  plea  must  be  put 
in  orally.^  In  some  cases,  a  demand  of  trial  will  be  considered 
equivalent  to  a  plea  of  not  guilty."* 

3.  By  Whom  Made. — The  general  rule  seems  to  be  that  in  felony 
cases  the  accused  must  appear  and  plead  in  person,*  while  in 
misdemeanor  this  may  properly  be  done  by  an  attorney  in  his 
absence.®  A  distinction  has  obtained,  however,  in  some  cases, 
making  it  necessary  that  the  plea  of  guilty  should  be  entered  by 


1.  Wallace  v.  State,  4  Lea  (Tenn.) 
309;  Douglass  V.  State,  3  Wis.  820; 
People  V.  McHale  (Supreme  Ct.),  39 
N.  Y.  St.  Rep.  758;  Dillard  v.  State, 
58  Miss.  368;  State  v.  Cole,  19  Wis. 
129.      See  supra,   I,  4. 

2.  Anderson  v.  State,  3  Pin.  (Wis.) 
367;  I  Bish.  Cr.  Pr.  sec.  788.  See 
State  V.  Blake  (Wyoming,  1894),  38 
Pac.  Rep.  354,     See  supra,  I,  5. 

3.  California. — People  v.  Johnson, 
47  Cal.  124;  People  v.  Redinger,  55 
Cal.  298. 

The  Code  of  Iowa,  however,  directs 
that  the  plea  shall  be  written.  State 
V.  Ballenger,  10  Iowa  368. 

4.  New  York. — People  v.  Bradner, 
107  N.  Y.  i;  People  v.  Frost,  5  Park 
Cr.  Rep.  (N.  Y.)  52. 

Illinois. — Spicer  v.  People,  11  111. 
App.  294;  Avery  w.  People,  11  111.  App. 
332. 

Appearance  and  Traverse  to  an  indict- 
ment for  a  misdemeanor  are  equiva- 
lent to  a  plea  of  not  guilty  and  a  post- 
ponement to  the  next  term;  and  after 
such  appearance  and  traverse  a  pris- 
oner cannot  avail  himself  of  a  mis- 
nomer. State  V.  Farr,  12  Rich.  (S. 
Car.)  24. 

Proceeding  to  Trial  No  Waiver. — Fail- 
ure to  have  the  prisoner  arraigned  and 
plead  has  been  held  fatal  error,  not 
waived  by  proceeding  to  trial  and  ver- 
dict. Anderson  v.  State,  3  Pin.  (Wis.) 
367;  State  V.  Epps,  27  La.  Ann.  227. 

6.  Sperry  v.  Com.,  9  Leigh  (Va.) 
623;  McQuillen  v.  State.  8  Smed.  &  M. 
(Miss.)  587;  Wilson  v.  State,  42  Miss. 
639;  Cachute  v.  State,  50  Miss.  165; 
State  V.  Conkle,  16  W.  Va.  736;  Youn- 
ger V.  State,  2  W.  Va.  579;  Saunders 
V.  State,  10  Tex.  App.  336;  State  v. 
Lartique,   6   La.    Ann.    404;    Elick    v. 


Territory,  i  Wash.  Ter.  136.  See  State 
V.  Blake,  38  Pac.  Rep.  354.  See  infra, 
III,  4. 

The  Absolute  Beqnirement  of  the  law 
that  the  accused  must  plead  personally 
to  the  indictment  on  arraignment  can- 
not be-cured  by  the  fact  that  he  was 
brought  into  court  and  tried  without 
objection.  State  v.  Hunter,  43  La. 
Ann.  157. 

6.    People  V.  Ebner,  23  Cal.  159. 

Discretionary  with  Court  —  Bules  for 
Exercising  Discretion. — "  It  is  in  the  dis- 
cretion of  the  court  to  allow  one  in- 
dicted for  a  misdemeanor  to  plead  and 
defend,  in  his  absence,  by  attorney. 
This  discretion  will  be  regulated  by 
the  following  circumstances  :  (i)  that 
it  is  not  an  offense  for  which  imprison- 
ment 77iust  be  inflicted  ;  (2)  the  court 
must  be  satisfied  that  the  nature  of 
the  case,  and  its  circumstances,  are 
such  that  imprisonment  7i<ill  not  be  in- 
flicted; (3)  the  district  attorney  must 
consent,  or  it  must  appear  to  the  court 
that  he  unreasonably  and  improperly 
withholds  his  consent;  (4)  sufficient 
cause  must  be  shown,  on  affidavit,  to 
account  for  the  absence  of  the  defend- 
ant; (5)  a  special  power  of  attorney,  to 
appear  and  plead  and  defend  in  his  ab- 
sence, must  be  executed  by  the  de- 
fendant, and  filed  in  court  by  the  at- 
torney." Curtis,}.,  in  U.  S.  v.  Mayo, 
I  Curt.  (U.  S.)  433.  See  also  U.  S.  v. 
Leckie,  i  Sprague  (U.  S.)  227,  where 
the  same  rules  substantially  are  given. 

Not  Subject  to  Review. — In  Warren 
V.  State,  19  Ark.  214,  it  was  held  that 
since  it  was  entirely  a  matter  of  dis- 
cretion in  the  court  as  to  how  defend- 
ant should  plead  in  cases  of  misde- 
meanor, this  discretion  was  not  sub- 
ject to  review. 


772 


Plea. 


ARRAIGNMENT  AND   PLEA.        standing  Mute. 


defendant   personally,*  but   allowing   that  of   not   guilty  to   be 
entered  by  attorney.* 

4.  Standing  Mute. — By  "  standing  mute  "  is  meant  not  answering 
when  called  upon  to  plead  to  the  indictment,  or,  if  answering  at  all, 
answering  irrelevantly.^  Not  unfrequently  a  jury  is  impaneled 
to  determine  whether  the  prisoner  stands  mute  wilfully*  or  ex 
visitatione  Dei,^  and  formerly  the  method  of  procedure  was  gov- 
erned by  their  finding.®  At  present,  however,  it  is  believed  that 
in  all  cases  where  the  prisoner  stands  mute,  or  refuses  to  plead,  it 
is  the  duty  of  the  court  to  direct  a  plea  of  not  guilty  to  be  entered 
for  him.' 


1.  Saunders  v.  State,  lo  Tex.  App. 
336;  People  V.  McCrory,  41  Cal.  458. 

2.  State  z/.  Jones,  70  Iowa  505;  State 
■z/. Andrews,  84  Iowa  88  ;  People  v. 
Thompson,  4  Cal.  238. 

At  the  time  of  his  arraignment  the 
defendant,  upon  being  asked  whether 
he  pleaded  guilty  or  not  guilty,  made 
no  answer,  but,  in  his  presence,  his 
attorney  answered,  "We  plead  not 
guilty,"  which  plea  was  regularly  en- 
tered upon  the  minutes.  Held,  that 
the  substantial  rights  of  defendant 
were  in  no  way  prejudiced,  since  it 
would  have  been  the  duty  of  the  court 
to  have  made  the  same  entry.  Peo- 
ple V.  McCoy,  71  Cal.  395.  See  Feriter 
V.  State,  33  Ind.  283;  Stewart  v.  State, 
III  Ind.  554. 

3.  Harris  Cr.  L.  (Force's  ed.)  300. 

4.  Rex.  V.  Hamilton.  R.  &  M.  78; 
Stale  V.  Lowrey,  i  W.  L.  J.  (Ohio)  415. 

In  Com.  V.  Moore.  9  Mass.  402, 
where  the  finding  of  the  jury  was  that 
the  defendant  stood  mutefraudulently, 
wilfully,  and  obstinately,  sentence  was 
passed  upon  him  as  upon  convic- 
tion. 

5.  In  Com.  v.  Braley,  i  Mass.  103, 
the  finding  of  the  jury  was  that  de- 
fendant was  mute  by  act  of  God,  and 
he  was  thereupon  remanded  to  jail. 

6.  Formerlyand  At  Present. — In  former 
times,  in  cases  of  felony,  if  this  stand- 
ing mute  was  obstinate  the  sentence 
oi  peine  forte  et  dure  followed.  See  2 
Reeves  Hist.  Eng.  Law.  134;  3  id. 
133.  250,  418.  In  treason  and  misde- 
meanor the  standing  mute  was  equal 
to  a  conviction.  Later,  in  every  case 
it  had  the  force  of  a  conviction.  12 
Geo.  Ill,  c.  20.  If  the  prisoner  was 
dumb  ex  visitatione  Dei,  the  trial  pro- 
■ceeded  as  if  he  had  pleaded  not  guilty. 
But  now,  if  the  prisoner  stands  mute 
of  malice,  or  will  not  answer  directly 
to  the  indictment  or  information,  the 


court  may  order  the  proper  oflScer  to 
enter  a  plea  of  not  guilty  on  behalf  of 
such  person;  and  the  plea  so  entered 
has  the  same  force  and  effect  as  if  the 
person  had  actually  so  pleaded.  7  & 
8  Geo.  IV,  c.  28,  sec.  2.  If  it  is  doubt- 
ful whether  the  muteness  be  of  malice 
or  ex  visitatione  Dei,  a  jury  of  any 
twelve  persons  present  may  be  sworn 
to  discover  this.  If  they  find  him  mute 
of  malice,  7  &  8  Geo.  IV,  c.  28  will 
apply;  if  mute  ex  visitatione  Dei,  the 
court  will  use  such  means  as  may  be 
sufficient  to  enable  him  to  understand 
the  charge,  and  make  his  answer;  or, 
if  this  be  found  impracticable,  a  plea 
of  not  guilty  will  be  entered.  Harris 
Cr.  L.  (Force's  ed.)  300. 

7.  Com.  v.  Place,  153  Pa.  St.  314; 
McGrew  v.  State,  31  Tex.  App. 
336;  Com.  V.  Quirk,  155  Mass.  296; 
Ellenwood  v.  Com.,  10  Met.  (Mass.) 
222;  Com.  V.  McKenna,  125  Mass.  397; 
People  V.  Bowman,  81  Cal.  566;  Peo- 
ple V.  Samario,  84  Cal.  484;  U.  S.  v. 
Borger,  19  Blatchf.  (U.  S.)249:  Weaver 
V.  State,  83  Ind.  289;  Johns  v.  State, 
104  Ind.  557;  People  v.  Bringard,  39 
Mich.  22;  Mose  v.  State,  36  Ala.  211; 
Billigheimer    v.    State,    32     Ohio   St. 

435- 

Constraction  of  English  Statute. — The 
Stat.  7  &  8  Geo.  IV,  c.  28,  sec.  2,  au- 
thorizing the  court  to  direct  a  plea 
of  not  guilty  to  be  entered  for  a  party 
who  stands  mute  of  malice,  or  will  not 
answer  directly  to  an  indictment,  ap- 
plies to  the  case  of  a  party  who  re- 
fuses to  plead  on  the  ground  that  he 
has  previously  pleaded  to  another  in- 
dictment for  the  same  offense,  but 
which  indictment  was  not  valid  incon- 
sequence of  its  having  been  found 
upon  the  testimony  of  witnesses  not 
duly  sworn  to  give  evidence  before 
the  grand  jury.  Rex.  v.  Bitton,  6  C. 
&  P.  92.  25  E.  C.  L.  298. 
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AdmissioiM. 


5.  Admissions  and  Waiver  by  Plea. — Pleading  to  an  indictment 
is  an  admission  of  its  genuineness  as  a  record  .  *  and  if  it  be 
against  a  corporation,  a  plea  of  not  guilty  is  an  admission  of  its 
corporate  existence.*  By  pleading,  it  seems,  the  defendant 
waives  many,   if    not  all,  objections   open  to  him    until   then.* 


Plea  Bemaining  upon  Record. — Though 
the  plea  remain  upon  the  record,  it  is 
not  error  to  inquire  by  a  jury  whether 
the  prisoner  stands  mute  obstinately, 
and  to  cause  the  plea  of  not  guilty  to 
be  entered  without  his  consent.  Sut- 
cliffe  V.  State,  i8  Ohio  469. 

Refusal  to  Plead  Admits  or  Waives 
Nothing. — A  prisoner  in  refusing  to 
plead  does  not  admit  any  authority  in 
the  court,  or  waive  any  right  to  object-^ 
to  the  jurisdictional  sufficiency  of  the 
complaint  against  him;  and  the  act  of 
the  justice  before  whom  he  is  tried  in 
entering  a  plea  of  not  guilty  for  him 
is  not  one  which  could  aid  an  invalid 
complaint,  or  preclude  defendant  from 
insisting  upon  its  validity.  People  v. 
Gregory,  30  Mich.  371. 

Prisoner  Entitled  to  Usual  Panel  and 
Challenges. — Where  the  prisoner, on  be- 
ing ordered  to  plead  over,  on  arraign- 
ment stood  mute,  the  facts  having 
been  submitted  to  the  court  and  deter- 
mined not  to  support  his  plea,  and  the 
court  ordered  the  plea  of  not  guilty  to 
,  be  entered, — /;i?/d',  that  the  prisoner  was 
entitled  to  the  usual  panel  and  chal- 
lenges, and  the  court  could  not  order 
the  traverse  jury  to  be  sworn  and  try 
his  case  against  the  consent  of  the 
prisoner.  Link  v.  State,  3  Heisk. 
(Tenn.)  252. 

Rejection  of  Invalid  Plea.  —  Where 
the  prisoner,  after  the  rejection  of  an 
invalid  plea  in  bar  offered  by  him,  re- 
fuses to  plead  further,  a  plea  of  not 
guilty  is  to  be  entered  for  him,  under 
Mass.  Gen.  Stat.  c.  171,  sec.  29.  Com. 
V.  Lannan,  13  Allen  (Mass.)  563. 

Demurrer  Overruled. — If  the  defend- 
ant in  a  criminal  case  refuses  to  plead 
after  his  demurrer  to  the  indictment 
is  overruled,  the  court  may  direct  a 
plea  of  not  guilty  to  be  entered  for 
him.  People  v.  Jocelyn,  29  Cal.  563; 
People  V.  King,  28  Cal.  266.  See  in- 
fra, II,  6. 

Adoption  of  Flea. — A  defendant  in  a 
criminal  case,  who  is  not  given  an  op- 
portunity to  plead  as  required  by  stat- 
ute, does  not,  by  remaining  silent  when 
the  clerk  states  to  the  jury  that  de- 
fendant pleaded  not  guilty,  adopt  the 
plea  as  thus  stated   by  the  clerk  as 


his  own,  and  a  conviction  will  be  re- 
versed on  appeal.  Territory  v.  Brash 
(Arizona,  1890),  32  Pac.  Rep.  260. 

1.  State  V.  Clarkson,  3  Ala.  378; 
Russell  V.  State,  33  Ala.  366;  Ex  p. 
Winston,  52  Ala.  419. 

2.  State  V.  Western  N.  Car.  R.  Co., 
95  N.  Car.  602. 

3.  Objections  to  Indictment  or  Informa- 
tion.— After  a  plea  of  guilty,  the  only 
objection  that  can  be  made  to  the  in- 
dictment is  that  it  fails  to  describe  the 
various  acts  intended  to  be  proved 
with  that  reasonable  certainty  which 
the  law  requires  to  constitute  a  valid 
indictment.  U.  S.  v.  Bayaud,  16  Fed. 
Rep.  376.  See  State  v.  Johnson  (Iowa. 
1893),  56  N.  W.  Rep.  404. 

And  the  objections  that  the  informa- 
tion nowhere  showed  who  had  knowl- 
edge of  any  of  the  offenses  charged, 
and  that  it  was  not  supported  by  the 
oath  or  affirmation  of  any  one,  and  no 
statement  of  any  witness  was  filed 
with  the  information,  were  held  to  be 
waived  by  pleading  to  the  indictment. 
State  V.  Falk,  46  Kan.  49S. 

Warrant — Information. — The  defend- 
ant, by  pleading  to  the  information, 
in  a  criminal  case,  waives  all  objec- 
tion on  the  ground  that,  as  but  one 
offense  was  charged  in  the  warrant, 
no  other  offense  could  be  set  forth  in 
the  information.  People  v.  Clark,  33 
Mich.  112. 

So,  by  pleading,  all  objections  to 
matters  of  form  in  the  warrant  are 
waived.     State  v.   Regan,  67  Me.  380. 

Complaint — Examination. — The  objec- 
tion that  there  had  been  no  complaint 
against  the  defendant  for  the  crime 
alleged  in  the  information,  and  that 
the  defendant  had  never  been  exam- 
ined upon  the  charge  contained  in  it» 
is  waived  by  pleading.  People  v. 
Jones,  24  Mich.  215. 

Verification. — So,  too,  is  the  entering 
of  a  plea  and  proceeding  to  trial  a 
waiver  of  any  supposed  insufficiency 
of  the  verification  of  the  complaint. 
State  V.  Allison,  44  Kan.  423. 

Jurisdiction. — Where  a  defendant  in 
a  criminal  prosecution,  vithout  ob- 
jecting to  the  manner  of  his  arrest  or 
of  his  being  brought  before  the  court. 
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Thus,  it  is  a  waiver  of  all  irregularities  in  the  organization  of  the 
grand  jury,*  and  it  has  been  held  that  an  arraignment  and  its 
formalities  will  be  waived  by  pleading  to  the  indictment.* 

6.  Withdrawal  and  Substitution  of  Plea— ^.  Generally.— If  it 
is  desired  to  withdraw  one  plea  and  substitute  therefor  another, 
it  may  be  effected  by  a  motion,  not  of  right,  but  addressed  to  the 
sound  discretion  of  the  court;'  and  so  large  is  this  discretion  that 

pleads  to  the  indictment  or  complaint, 
he  waives  all  objection  that  he  is  not 
properly  before  it  for  the  purpose  of 
being  tried,  and  the  court  has  jurisdic- 
tion of  the  person.  State  v.  Fitzgerald, 
51  Minn.  534.  See  State  v.  Warnke,  48 
Mo.  451;  State  v.  Coover,  49  Mo.  432. 

Irregularities  in  the  Process  by  which 
the  defendant  is  brought  before  the 
court  is  waived  by  pleading  to  the 
merits.     State  z'.  Dibble,  59  Conn.  168. 

Misnomer  is  waived  by  plea  of  not 
guilty.  State  v.  Drury,  13  R.  I.  540; 
Dutton  V.  State  (Ga.,  1893),   18  S.  E. 

Rep.  545- 

Plea  in  Ahatement. — So,  too,  is  the 
right  to  plead  in  abatement  thus 
waived.  Hodge  v.  State,  29  Fla.  500. 
See  infra,  II,  6,  n.  3. 

Copy  of  Indictment  and  List  of  Jurors. — 
If  a  prisoner  pleads  not  guilty  and 
goes  to  trial,  he  waives  the  privilege, 
given  by  statute,  of  having  copy  of  the 
indictment  and  list  of  jurors  two  days 
before  trial.  State  v.  Johnson,  Walk. 
(Miss.)  392;  McCall  z'.  U.  S.,  i  Dakota 
Ter.  320;  Cook  v.  State,  26  Ga.  593. 

Omitting  Subpoena. — Pleading  to  a 
complaint  presented  in  a  justice's 
court  waives  the  irregularity  of  omit- 
ting to  issue  a  subpoena  before  serv- 
ing the  warrant.  People  v.  Allen^Si 
Mich.  176. 

Extradition  —  Trial  for  Dififerent  Of- 
fense.— The  e.xemption  of  a  party  from 
trial  for  any  offense  other  than  the  one 
upon  which  his  extradition  was  ob- 
tained is  not  waived  by  failure  to 
plead  in  abatement  of  the  indictment 
for  such  different  offense  nor  by  enter- 
ing a  plea  of  not  guilty  thereto,  when 
the  accused,  before  the  trial,  asserts 
his  privilege  and  objects  to  the  trial 
on  that  ground.  Ex  p.  McKnight,  48 
Ohio  St.  588. 

1.  Wright  V.  State,  42  Ark.  94;  Dixon 
V.  State,  29  Ark.  165;  People  v.  Grif- 
fin, 2  Barb.  (N.  Y.)  427;  People  v.  Al- 
len, 43  N.  Y.  28;  Custis  V.  Com.,  87 
Va.  589. 

Venire  Facias. — After  a  plea  of  the 
general   issue,  no  objection  reaching 


the  venire  facias  can  be  made,  and 
therefore  the  want  of  one  is  not  er- 
ror. State  V.  Williams,  3  Stew.  (Ala.) 
454- 

2.  State  V.  Winstrand,  37  Iowa  no; 
State  V.  Grate,  68  Mo.  22;  State  v. 
Braunschweig,  36  Mo.  397;  Dixon  v. 
State,  13  Fla.  631;  Turpin  v.  State,  80 
Ind.  148;  Ransom  v.  State,  49  Ark. 
176;  Bateman  v.  State,  64  Miss.  233; 
Fitzpatrick  v.  People,  98  111.  259. 

See  supra,  I,  3;  infra.  III,  2. 

3.  Epps  V.  Slate,  102  Ind.  539;  Hub- 
bard V.  State,  72  Ala.  164;  Com.  v. 
Mahoney,  115  Mass.  151;  Com.  v.  In- 
gersoll,  145  Mass.  381;  People  v. 
Lewis,  64  Cal.  401,  5  Crim.  L.  Mag. 
627;  Sunday  v.  State,  14  Mo.  417; 
State  V.  Marshall,  37  La.  Ann.  26; 
Rex  V.  Fitzharris,  8  Howell  St.  Tr. 
243- 

In  State  v.  Shanley,  38  W.  Va.  516, 
it  was  held  that  a  plea  of  guilty  might 
be  entered  without  formally  with- 
drawing a  plea  of  not  guilty  thereto- 
fore entered. 

Not  Guilty  and  Plea  in  Abatement. — A 
plea  of  not  guilty  is  a  waiver  of  the 
right  to  plead  in  abatement  in  a  crim- 
inal cause;  and  if  it  be  desired  to 
plead  in  abatement,  the  former  plea 
of  not  guilty  must  be  withdrawn  by 
motion,  addressed,  of  course,  to  the 
sound  discretion  of  the  court.  Ryan 
V.  State,  83  Wis.  486;  Richards  v. 
State,  82  Wis.  172;  District  of  Colum- 
bia V.  Rubert,  7  Mackey  (D.  C.)  208; 
Early  v.  Com.,  86  Va.  921;  Adams  v. 
State,  28  Fla.  511;  Savage  v.  State,  18 
Fla.  909;  Hodge  v.  State,  29  Fla.  500. 

In  Baker  v.  State  (Wis.,  1894),  59  N. 
W.  Rep.  570,  it  was  held  that  a  plea  in 
abatement  irregularly  permitted  to  be 
filed  after  a  plea  of  not  guilty  did  not 
operate  as  a  withdrawal  of  the  latter 
plea. 

Matter  in  Abatement  Must  Be  True 
and  Valid. — It  is  not  error  to  refuse  the 
defendant  leave  to  withdraw  his  plea 
of  not  guilty,  to  plead  in  abatement  to 
the  indictment,  unless  he  presents 
matter  in  abatement  true  in  point  of 
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its  exercise  has  been  held,  in  the  absence  of  clear  and  palpable 
abuse  of  it,  not  to  constitute  reversible  error.*     To  aid  this  dis- 


fact  and  valid  in  law.  Durrah  v. 
State,  44  Miss.  789.  And  the  record 
must  disclose  the  matter  in  abate- 
ment intended  to  be  pleaded,  or  such 
motion  will  not  be  considered  by  the 
Supreme  Court.  Purvis  v.  State 
(Miss.,  1894),  14  So.  Rep.  268. 

Conditions  May  Be  Imposed.  —  The 
withdrawal  of  the  plea  of  not  guilty, 
and  filing  a  plea  in  abatement,  being 
a  matter  of  favor  with  the  court,  it 
has  the  right,  in  its  discretion,  to 
couple  such  conditions  with  its  leave 
as  it  may  deem  proper;  and  this  being 
so,  its  action  is  not  open  to  review  on 
appeal.     Mills  v.  State,  76  Md.  274. 

Plea  of  Not  Guilty  and  Demurrer. — 
The  right  to  withdraw  the  plea  of  not 
guilty  and  to  demur  to  the  indictment 
belongs  to  the  prisoner  uncondition- 
ally, and  is  not  a  matter  of  favor  to  be 
granted  by  the  court  upon  such  terms 
as  it  may  think  proper  to  impose. 
Cochrane  v.  State,  6  Md.  400.  con- 
trolled to  some  extent  by  statute,  as 
was  pointed  out  in  Cooper  v.  State,  64 
Md.  40. 

In  Com.  V.  Ramsey,  i  Brewst.  (Pa.) 
422,  it  was  held  that  the  withdrawal 
of  a  plea  for  the  purpose  of  demurring 
to  an  indictment  would  not  be  allowed. 
See  also  Com.  v.  Chapman,  11  Cush. 
(Mass.)  422.  Compare,  however,  Peo- 
ple V.  Monaghan  (Cal.,  1894),  36  Pac. 
Rep.  511,  where  it  was  allowed. 

Iowa. — In  Iowa  it  is  held  that  the  de- 
fendant is  secured  the  right  (it  would 
seem  the  absolute  right)  by  statute  to 
withdraw  his  plea  of  guilty  and  plead 
not  guilty  at  any  time  before  judg- 
ment. State  V.  Oehlshlager,  38  Iowa 
297.  And  if  he  has  pleaded  guilty  in 
a  justice's  court,  he  may  on  appeal  to 
the  district  court  withdraw  it  and  sub- 
stitute not  guilty  in  the  place  thereof. 
State  V.  Kraft,  10  Iowa  330;  State  v. 
Farlee,  74  Iowa  451,  on  a  rehearing, 
reversing  the  decision  on  the  original 
hearing  in  31  N.  W.  Rep.  952. 

The  defendant  after  pleading  to  an 
indictment  has  the  right  to  withdraw 
the  plea  of  not  guilty  and  file  a  motion 
to  set  aside  the  indictment.  State  v. 
Hale,  44  Iowa  96.  See  State  v.  Abra- 
hams, 6  Iowa  117. 

Michigan. — In  Michigan  it  is  held  to 
be  the  right  of  the  accused  to  with- 
draw his  plea  of  guilty  and  have  the 
case  retried  upon  the  merits.  People 
V.  Richmond,  57  Mich,  399. 


In  Appellate  Court. — A  plea  of  guilty 
cannot  be  withdrawn  after  the  case 
has  been  carried  to  the  Superior  Court 
on  appeal,  without  leave  of  that  court. 
Com.  V.  Hagarman,  10  Allen  (Mass.) 
401;  Com.  V.  Lannan  13  Allen  (Mass.) 
563- 

Becord. — Inasmuch  as  the  leave  to 
withdraw  a  plea  rests  in  discretion  of 
court,  it  is  immaterial  whether  the 
record  does  or  does  not  disclose  the 
reason  of  the  court's  action.  People 
V.  Lee,  17  Cal.  76. 

Presumption  as  to  Withdrawal. — If  the 
defendant  pleads  "not  guilty,"  and 
afterwards  files  his  motion  to  quash 
and  a  plea  in  abatement  and  they  are 
determined,  and  the  trial  proceeds 
without  a  renewal  of  the  plea  of  "  not 
guilty,"  the  presumption  is  that  it, 
as  first  interposed,  was  not  with- 
drawn. Burley  v.  State,  i  Neb.  385. 
And  the  same  presumption  obtains 
if  the  plea  is  withdrawn  in  order  to 
demur  and  the  demurrer  is  overruled. 
State  V.  Meagher,  49  Mo.  App.  571. 
But  see  People  v.  Monaghan  (Cal., 
1894),  36  Pac.  Rep.  511. 

An  information  charging  burglary 
and  prior  convictions  was  assigned  by 
the  presiding  judge  of  the  Superiar 
Court  of  the  city  and  county  of  San 
Francisco  to  department  6  for  trial, 
where  defendant  was  arraigned,  and 
pleaded  not  guilty.  The  record,  with- 
out showing  objection  by  defendant, 
simply  showed  that  the  cause  was 
transferred  to  department  12,  where, 
on  arraignment,  a  plea  of  guilty  of  the 
prior  convictions  was  entered.  After- 
wards a  trial  was  had  in  department  12, 
resulting  in  a  verdict  of  guilty  of 
burglary.  It  was  held  that  in  such  case 
the  defendant  would  be  considered 
as  having  pleaded  not  guilty  in  de- 
partment 6  to  both  the  burglary  and 
prior  convictions  and,  on  transfer  to 
department  12,  of  having  withdrawn 
his  former  plea  as  to  the  former  con- 
victions, and  pleaded  gailty  thereto. 
People  V.  Wheatley,  88  Cal.  114. 

1.  Conover  v.  State,  86  Ind.  99;  Pat- 
tee  V.  State,  109  Ind.  545;  People  v. 
Lee,  17  Cal.  76;  People  v.  Lewis,  64 
Cal.  401;  Cooper  v.  State,  64  Md.  40; 
Com.  V.  Blake,  12  Allen  (Mass.)  188; 
Phillips  V.  People,  55  111.  429;  Reg.  v. 
Brown,  17  L.  J.  M.  C.  145. 

In  People  v.  Joyce,  4  N.  Y.  Cr.  Rep. 
341,  it  was  held  that  an  order  denying 
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cretion,  it  is  competent  for  the  court  to  hear  such  evidence,  oral 
or  written,  as  either  party  may  offer.*  It  is  lii<evvise  in  the  dis- 
cretion of  the  court  to  permit  the  defendant  to  plead  over  after  a 
demurrer  to  the  indictment  has  been  overruled.* 

b.  Qualification  of  Rule.— A  qualification  of  the  general 
rule  is  that  the  prisoner  has  an  absolute  right  to  withdraw  his 
plea  to  interpose  any  good  defense  which  has  arisen  since  the 
last  continuance  of  the  case.*  And  perhaps  another  one  is  where 
a  judgment  on  a  plea  of  guilty  has  been  reversed.^ 

c.  Time. — The  motion  to  withdraw  should  be  made  in  a  rea- 
sonable time  after  entry  of  the  plea.* 

d.  When  Allowed. — The  court  will  generally  allow  a  plea  to 
be  withdrawn  and  another  interposed  whenever  the  former  owes 
its  entry  to  "the  flattery  of  hope  or  the  torture  of  fear,"®  or  to 


defendant's  motion  to  withdraw  his 
plea  of  guilty  was  reviewable,  and  a 
plea  of  not  guilty  was  ordered  to  be 
entered.  From  this  holding  Daniels, 
J.,  dissented. 

Laches  of  the  Accused.  — If  there  can 
ever  be  a  review  by  an  appellate  court 
of  a  ruling  of  a  trial  court  refusing 
to  permit  the  withdrawal  of  a  plea 
of  not  guilty  for  the  purpose  of 
pleading  in  abatement  of  the  indict- 
ment, it  will  not  be  done  where  the 
accused  has  waited  twenty  months 
after  the  finding  of  the  indictment, 
and  there  has  already  been  a  trial  on 
the  merits,  and  the  period  barring  a 
new  indictment  has  elapsed.  Hodge 
V.  State,  29  Fla.  500. 

1.  Conover  v.  State,  86  Ind.  99. 

2.  McCuen  v.  State,  19  Ark.  630; 
Evans  v.  Com.,  3  Met.  (Mass.)  453; 
Bennett  v.  State,  2  Yerg.  (Tenn.)  472; 
State  V.  Shaw,  8  Humph.  (Tenn.)  32; 
Wickwire  v.  State,  19  Conn.  477;  Peo- 
ple V.  Taylor,  3  Den.  (N.  Y.)  99;  State 
w.Wilkins,  17  Vt.  152;  State  v.  Abrisch, 
42  Minn.  202.  See  Buzzard  v.  Slate, 
20  Ark.  106;  Wilburn  v.  State,  21 
Ark.  198. 

3.  State  V.  Salge,  2  Nev.  321. 

4.  Com.  V.  Ervine,  8  Dana  (Ky.)  30. 
6.   State   V.    Delahoussaye,    37    La. 

Ann.  551.  In  this  case,  nineteen  days 
having  elapsed  between  the  date  of 
arraignment  and  that  of  filing  of  the 
motion,  the  jury  in  the  mean  time  hav- 
ing been  discharged,  it  was  held  that 
the  motion  was  properly  denied.  See 
also  State  v.  Williams,  45  La.  Ann. 
1356;  Hodge  V.  State,  29  Fla.  500. 

6.  Undue  Influence. — Where  the  plea 
of  guilty  is  entered  under  belief,  in- 
duced   by   the    judge,    that   sentence 


less  severe  than  the  maximum  allowed 
would  be  given,  the  defendant  should 
be  allowed  to  withdraw  the  plea. 
State  V.  Stephens,  71  Mo.  535,  and 
State  V.  Kring,  71  Mo.  551  ;  both  dis- 
tittguished  in  State  v.  Richardson,  98 
Mo.  564.  See  also  People  v.  McCrory, 
41  Cal.  458. 

Where,  however,  no  sufficient 
grounds  for  such  a  belief  exist,  the 
court  may  properly  deny  its  permis- 
sion for  withdrawal.  State  v.  Yates, 
52  Kan.  566;  State  v.  Pyle,  52  Kan. 
569;  State  V.  Pottenger,  52  Kan. 
569. 

In  Mastronada  v.  State,  60  Miss.  86, 
it  was  held  that  a  prisoner  cannot  be 
allowed  to  withdraw  his  plea  of  guilty 
on  the  ground  that  it  was  made  in  the 
belief  that  he  would  receive  a  similar 
punishment  to  one  previously  admin- 
istered him  for  a  similar  offense,  but 
that  he  had  since  heard  it  would  be 
more  severe. 

Defendant,  having  pleaded  guilty, 
was  sentenced  to  ten  years'  imprison- 
ment, and  the  judgment  was  signed 
by  the  judge.  Next  morning  and 
during  the  term  of  court  defendant 
moved  to  be  allowed  to  substitute  a 
plea  of  not  guilty,  and  presented  affi- 
davits that  the  sherifif  had  told  him 
that  the  prosecuting  attorney  would 
accept  a  sentence  of  two  years  if  de- 
fendant would  plead  guilty;  that  the 
sheriff  advised  him  to  do  so;  that  he 
was  ignorant  of  the  law  and  was  ar- 
raigned without  the  privilege  of  con- 
sulting counsel;  that  he  was  innocent, 
etc.  Held,  that  the  judgment  should 
be  set  aside  and  a  plea  of  not  guilty 
substituted.  Myers  v.  State,  115  Ind. 
554- 
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inadvertence  or  mistake  ;  *  and  it  has  been  said  this  permission 
will  be  granted   in  any  case  where  justice   requires  it.*     It  will 


1.  Davis  V.  State,  20  Ga.  674. 

Plea  Entered  under  Excitement,  etc. — 
Where  it  is  shown  that  the  plea  of 
guilty  was  entered  while  defendant 
was  in  an  excited  state,  and  that  he 
did  not  realize  what  he  was  doing, 
it  is  the  duty  of  the  court  to  allow 
the  plea  to  be  withdrawn.  Salina  v. 
Cooper,  45  Kan.  12. 

2.  I  Bish.  Cr.  Pr.  (3d  ed.)  sec.  747. 
After  Motion  in  Arrest  of  Jadgment. — 

A  motion  to  withdraw  the  plea  of 
guilty  is  within  the  discretion  of  the 
common  pleas  to  grant,  if  they  see 
fit,  even  after  motion  in  arrest  of 
judgment  has  been  overruled.  State 
V.  Cotton,  24  N.  H.  143,  where  East- 
man, J.,  remarked:  "The  motion  to 
withdraw  the  plea  in  case  judgment 
should  not  be  arrested  is  rather  novel. 
It  is,  however,  one  to  be  addressed 
to  the  discretion  of  the  common  pleas, 
and  is  proper  for  their  consideration 
and  the  consideration  of  the  prosecut- 
ing officers." 

Inconsiderate  Entry  of  Plea.  —  The 
prisoner  may  be  allowed  to  withdraw 
a  plea  of  guilty  inconsiderately  en- 
tered, though  under  the  advice  of 
counsel.  Com.  v.  Gerrity,  i  Lack.  L. 
R.  (Pa.)  430. 

Doubt  as  to  Sanity  of  Accused. — Where 
there  is  sufficient  evidence  to  raise  a 
doubt  as  to  the  sanity  of  the  accused 
at  the  time  the  plea  of  guilty  was  en- 
tered, he  should,  as  of  right,  be  al- 
lowed to  withdraw  his  plea  of  guilty 
and  substitute  not  guilty.  People  v. 
Scott,  59  Cal.  341. 

Capital  Cases. — The  court  will  permit 
the  prisoner  to  retract  his  plea  of 
guilty  in  a  capital  case,  and  to  plead 
not  guilty.  U.  S.  v.  Dixon,  i  Cranch 
(C.  C.)  414. 

In  Com.  V.  Chapman,  11  Cush. 
(Mass.)  422,  where  the  defendant  was 
indicted  for  murder,  the  court  refused 
to  allow  him  to  withdraw  his  plea  of 
not  guilty  and  to  demur  to  the  indict- 
ment, but  consented  to  hear  the  objec- 
tions on  a  motion  to  quash  the  indict- 
ment. 

Motion  to  Quash. — It  has  been  held 
that  the  court  will  always  allow  a  plea 
of  not  guilty  to  be  withdrawn  in  order 
to  hear  a  motion  to  quash.  Nichollsz/. 
State,  5  N.  J.  L.  539. 

See  Richards  v.  Com.,  81  Va.  no, 
citing  authority  (Bishop)  to  the  effect 


that  there  is  no  need  for  the  plea  to  be 
withdrawn,  since  the  motion  to  quash 
may  be  heard  while  the  plea  remains 
on  record. 

But  a  motion  to  quash,  although 
filed,  with  the  consent  of  the  court, 
after  the  entry  of  a  plea  of  not  guilty, 
will  not  have  the  effect  of  withdrawing 
that  plea.  State  v.  Reeves,  97  Mo. 
668, 

And  in  State  v.  Lichliter,  95  Mo. 
402,  it  was  held  too  late  for  a  defend- 
ant to  ask  leave  to  withdraw  his  plea 
and  file  a  motion  to  quash  after  a  mis- 
trial, especially  if  the  indictment  was 
sufficient  in  law. 

In  State  v.  Decker,  10  W.  L.  J. 
(Ohio)  328,  it  was  said  that  a  defend- 
ant was  never  allowed  to  withdraw 
his  plea  of  not  guilty  in  order  to  make 
a  motion  to  quash  the  indictment  for 
irregularity.  All  objection  going  to 
impeach  the  indictment  itself  might 
be  taken  advantage  of  by  motion  in 
arrest  of  judgment. 

Principal  and  Accessory. —  The  court 
goes  too  far  in  indulging  the  defend- 
ant, on  trial  as  an  accessory,  when  it 
permits  the  principal  to  withdraw  his 
plea  of  guilty  pending  the  trial,  and 
offers  the  defendant  an  opportunity 
to  withdraw  his  case  and  have  a 
mistrial  declared  on  that  account. 
Groves  v.  State,  76  Ga.  80S. 

Waiver  of  Defense  of  Acquittal. — Upon 
the  trial  of  an  indictment  for  murder 
in  the  first  degree,  it  appeared  that 
upon  a  former  trial  defendant  pleaded 
not  guilty,  a  jury  was  impaneled  and 
sworn,  and,  at  the  conclusion  of  the 
case  on  the  part  of  the  prosecution, 
defendant,  with  the  consent  of  the  dis- 
trict attorney,  withdrew  his  plea  and 
pleaded  guilty  of  murder  in  the  sec- 
ond degree,  which  plea  was  accepted 
by  the  court,  but  no  sentence  was  pro- 
nounced. On  a  subsequent  day,  on 
application  of  the  defendant,  the  dis- 
trict attorney  assenting  thereto,  the 
court  permitted  the  plea  to  be  with- 
drawn, and  defendant  again  pleaded 
not  guilty,  and  under  this  plea  the 
trial  was  had.  It  was  held  that  the 
withdrawal  of  the  plea  of  guilty  of 
murder  in  the  second  degree  involved 
a  waiver  of  the  benefit  of  the  impli- 
cation which  existed,  so  long  as  the 
plea  remained,  of  an  acquittal  of  the 
higher   crime,  and  it  ceased   to  be    a 
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not  be  granted,  however,  where  a  plea  of  guilty  was  entered  vol- 
untarily without  any  undue  influence,*  nor  where  no  reason  what- 
ever  is  assigned  for  the  change ;  *  and  it  has  been  held  that  no 
withdrawal  and  substitution  should  be  allowed  after  sentence 
pronounced.* 

e.  Effect  of  Withdrawal.— The  effect  of  withdrawing  a 
plea  is  to  render  it  functus  officio,  and  it  cannot  afterwards  be  given 
in  evidence  against  the  accused.*  If,  however,  it  be  withdrawn 
conditionally  for  a  special  purpose,  and  that  purpose  fails,  then 
the  effect  is  to  reenter  the  withdrawn  plea.* 

7.  Plea  of  Guilty— rt.  What  it  Amounts  to. — The  plea  of 
guilty  amounts  to  an  acknowledgment  of  the  facts  charged  in 
the  indictment ;  but  whether  such  facts  constitute  an  offense  is 
left  open,  to  be  decided  by  the  court*    It  is  also  in  some  cases  a 

People   V.    Cignarale,    no    after  the  overruling  of  a  demurrer  the 

withdrawn  plea  would  not  be  con- 
sidered reentered,  thus  necessitating 
another  plea.  And  in  Hatfield  v.  State 
(Ind.,  1894),  36  N.  E.  Rep.  664,  Gavin, 
J.,  dissenting,  the  holding  was  the 
same  as  in  the  case  last  cited,  the 
plea  being  withdrawn  to  make  a  mo- 
tion to  quash. 

6.  Crow  V.  State,  6  Tex.  334;  Flet- 
cher V.  State,  12  Ark.  169;  State  v. 
Levy,  119  Mo.  434. 

Legal  Sufficiency  of  Facts.  —  Thus 
where  an  indictment  charged  the  de- 
fendant with  "  feloniously  "  inflicting 
a  wound  less  than  mayhem,  and 
omitted  the  statutory  definition  of 
the  offense,  it  was  held  that  since  the 
indictment  charged  no  offense  against 
the  law  none  was  confessed  by  the 
plea  of  guilty.  State  v.  Watson,  41 
La.  Ann.  598. 

So  an  appeal  from  a  conviction  on  a 
plea  of  guilty  cannot  call  into  question 
the  facts  charged,  nor  the  regularity 
and  correctness  of  the  proceedings, 
but  brings  up  for  review  merely  the 
question  whether  the  facts  charged 
and  admitted  by  the  plea  constitute  an 
offense  under  the  laws  and  constitu- 
tion. State  V.  Warren,  113  N.  Car. 
683. 

What  Confessed  by  Plea  of  Guilty— 
Voluntary  Manslaughter. — To  an  in- 
dictment for  murder  the  following  was 
the  plea:  "  The  defendant,  by  leave 
of  the  court,  withdraws  his  plea  of 
not  guilty  heretofore  pleaded,  and  now 
pleads  that  he  is  not  guilty  of  murder 
in  the  first  or  second  degree  or  invol- 
untary manslaughter,  but  confesses 
that  he  is  guilty  of  voluntary  man- 
slaughter." This  plea  was  held  to 
confess  everything  but  the  intent,  and 


defense. 
N.  Y.  23. 

1.  U.  S.  V.  Bayaud,  21  Blatchf.  (U. 
S.)  217.  See  also  State  v.  Buck,  59 
Iowa  382;  State  v.  Reininghaus,  43 
Iowa  149;  People  v.  Lennox,  67  Cal. 
113;  Mounts  V.  Com.,  89  Ky.  274;  Ter- 
ritory V.  Cook  (N.  Mex.,  1893),  33  Pac. 
Rep.  1022. 

2.  Griffith  v.  State,  36  Ind.  406; 
Com.  V.  Winton,  108  Mass.  485. 

3.  Reg.  V.  Sell,  9  C.  &  P.  346;  38  E. 
C.  L.  146. 

In  Monahan  v.  State  (Ind.,  1893),  34 
N.  E.  Rep.  967,  the  court  advised  the 
defendant  that  he  might  withdraw  his 
plea  of  guilty  at  any  time  before  sen- 
tence, but  of  this  privilege  defendant 
did  not  avail  himself.  It  was  held 
not  an  abuse  of  discretion  to  refuse 
to  permit  him  to  withdraw  it  after 
sentence. 

But  see  Myers  v.  State,  115  Ind. 
554,  where  the  withdrawal  was  al- 
lowed even  after  sentence. 

4.  People  V.  Ryan,  82  Cal.  617. 

5.  Plea  Considered  Befintered. — The 
effect  of  a  stipulation  made  on  with- 
drawing a  plea  of  not  guilty,  that  if 
the  motion  to  quash  is  overruled  the 
trial  shall  immediately  proceed,  is  to 
reenter  the  plea  after  such  overrul- 
ing. Morton  v.  People,  47  111.  468. 
See  People  v.  Bradner,  107  N.  Y.  i; 
Hensche  v.  People,  16  Mich.  46. 

And  where  leave  to  withdraw  was 
given  "  for  no  other  purpose  "  than  to 
enable  the  defendant  to  plead  a  former 
conviction,  which  plea  was  not  sus- 
tained, the  trial  may  proceed  without 
other  or  further  plea.  Gormley  v. 
State,  37  Ohio  St.  120. 

But  see  People  v.  Monaghan  (Cal., 
1894),  36  Pac.    Rep.  511.   holding  that 
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waiver  of  formal  defects,* 

b.  How  Made  and  Accepted. — The  plea  of  guilty  must  be 
voluntarily  and  sensibly*  made  by  the  accused,  induced  by  no 
fear  of  punishment,'  nor  hope  of  leniency  ;*  and  of  this  the  court 


no  proof  of  the  venue  was  necessary. 
Hines  v.  State,  9  Humph.  (Tenn.)  720. 

Confesses  Every  Count. — A  plea  of 
guilty  is  an  acknowledgment  of  all 
that  the  indictment  or  information 
contains,  and  will  be  presumed  to  have 
been  directed  to  every  count.  People 
V.  Morris,  80  Mich.  634. 

Correctness  of  Initials ,  etc..  Admitted. 
— A  plea  of  guilty  of  necessity  admits 
the  correctness  of  initials  and  surname 
used  in  the  indictment  to  designate 
the  defendant.  If  incorrectly  desig- 
nated, he  could  have  pleaded  in  abate- 
ment; but  after  verdict,  or  plea  of 
guilty,  its  legal  equivalent,  it  is  too 
late  to  raise  the  point.  State  v.  John- 
son, 93  Mo.  317. 

Admission  of  Larceny  of  Several  Ar- 
ticles.— A  plea  of  guilty  to  a  charge  of 
the  larceny  of  several  articles  as  one 
act  and  for  a  use  to  which  all  were  to 
be  put  is  an  admission  of  the  larceny 
of  them  all.  People  v.  Town,  53  Mich. 
48S. 

Previous  Conviction  Charged.  —  If  the 
defendant  pleads  "  guilty  of  the  of- 
fense as  charged  in  the  indictment," 
and  the  indictment  charges  petit  lar- 
ceny committed  after  a  previous  con- 
viction for  petit  larceny,  the  plea  con- 
fesses the  offense  charged,  which  in- 
cludes the  previous  conviction,  and 
under  the  Code  the  defendant  must  be 
sentenced  for  a  felony.  People  v. 
Delany,  49  Cal.  394. 

Plea  Equivalent  to  Plea  of  Guilty. — 
Where  an  information  charged  a  re- 
spondent with  embezzlement  of  money 
alleged  to  have  been  received  by  him 
as  agent  of  the  owners,  and  the  re- 
spondent pleaded  that  as  attorney  at 
law  he  was  guilty  of  embezzlement  of 
a  less  sum,  less  his  reasonable  fees, 
etc.,  such  plea  was  held  equivalent  to 
a  plea  of  guilty  as  charged.  People  v. 
Converse,  74  Mich.  478. 

1.  Ohio.— By  section  iii,  Ohio  Code, 
a  plea  of  guilty  waives  the  right  to  ob- 
ject to  any  defect  that  might  have 
been  taken  advantage  of  by  a  motion 
to  quash  or  by  plea  in  abatement. 
Carper  v.  State,  27  Ohio  St.  572. 

Defective  Averment. — Where  an  aver- 
ment which  is  necessary  to  support  a 
particular  part  of  a  complaint  or  in- 
formation filed  in   a  criminal  case  is 


imperfectly  stated,  or  is  stated  in  very 
general  terms,  a  verdict  or  plea  of 
guilty  cures  the  defective  averment, 
although  such  averment  may  be  bad 
on  demurrer  or  motion  to  quash. 
State  V.  Knowles,  34  Kan.  393. 

Pendency  of  Former  Indictment.  —  A 
plea  of  guilty  and  sentence  thereon  is 
a  waiver  of  the  defense,  otherwise 
valid,  of  the  existence  of  a  former  in- 
dictment in  the  same  court,  for  the 
same  offense,  which  had  never  been 
quashed.  State  v.  Webb,  74  Mo.  333. 
See  State  v.  Eaton,  75  Mo.  586,  over- 
ruling so  much  of  State  v.  Webb,  74 
Mo.  333,  as  affirms  a  former  indict- 
ment to  be  otherwise  a  valid  defense. 

2.  A  German,  ignorant  of  English, 
indicted  for  murder,  without  advice  of 
counsel  confessed  the  killing  through 
an  interpreter,  who  informed  the  court 
that  he  did  not  believe  the  accused 
comprehended  the  situation,  but  talked 
like  an  idiot.  Held,  that  an  entry  of  a 
plea  of  guilty  was  erroneous.  Gardner 
V.  People,  106  111.  76.   See  infra.  III,  4. 

Sanity  of  Accused.  —  Under  V^exas 
Code  Cr.  Proc,  art.  518,  providing 
that  a  plea  of  guilty  shall  not  be  re- 
ceived unless  defendant  is  sane,  his 
sanity  must  be  shown  before  convic- 
tion; and  a  new  trial  will  not  be 
granted  on  the  ground  of  insanity, 
where  the  defendant  was  convicted  on 
a  plea  of  guilty,  when  the  testimony 
upon  which  his  counsel  rely  was 
known  to  them  at  the  time  of  the 
trial.  Burton  v.  State  (Tex.  Crim. 
App.,  1894),  25  S.  W.  Rep.  782. 

3.  A  Prisoner  in  Danger  of  Lynching 
by  a  Mob,  and  on  advice  of  counsel 
pleaded  guilty  and  was  sentenced  for 
life.  Held,  that  the  writ  coram  nobis 
was  applicable,  and  that  the  judgment 
must  be  vacated,  the  plea  withdrawn, 
and  new  trial  had.  Sanders  v.  State, 
85  Ind.  318,  44  Am.  Rep.  29;  State  v. 
Calhoun,  50  Kan.  523. 

Where  a  Court  Gives  a  Prisoner  the  Al- 
ternative of  either  submitting  to  a  se- 
vere sentence  or  withdrawing  a  plea 
of  not  guilty,  pleading  guilty,  payfng 
a  heavy  fine  and  estopping  himself 
from  bringing  error,  a  plea  of  guilty 
so  extorted  will  not  sustain  a  convic- 
tion.   O'Hara  v.  People,  41  Mich.  623. 

4.  See  State  v.  Stevens,  71  Mo.  535; 
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must,  in  some  jurisdictions,  satisfy  itself  by  an  examination  of  the 
prisoner.*  This  plea,  especially  in  capital  cases,  will  usually 
be  accepted  by  the  court  with  reluctance,*  sometimes  only  on 

State  z/.  Kring,  71   Mo.   551;  Myers  z/. 
State,  115  Ind.  554. 
Here  Opinion  of  District  Attorney. — 


The  fact  that  defendant  pleads  guilty 
upon  an  expression  of  opinion  by  the 
district  attorney  that  the  court  will 
impose  a  fine  not  exceeding  a  certain 
amount  does  not  entitle  him  to  a  new 
trial  in  the  event  of  sentence  for  pay- 
ment of  a  greater  sum.  State  v.  Rein- 
inghaus,  43  Iowa  149. 

Plea  Not  Involuntary.  —  A  prisoner 
who  lets  his  plea  of  guilty  stand  after 
an  examination  by  the  judge  as  to 
whether  it  was  voluntary,  and  an  as- 
surance that  he  must  inflict  some 
punishment  by  way  of  example,  can- 
not complain  that  the  plea  was  ob- 
tained by  raising  hopes  of  leniency. 
People  V.  Brown,  54  Mich.  15. 

If  the  plea  of  guilty  is  voluntary,  it 
is  properly  receivable  by  the  court. 
People  V.  Luby,  99  Mich.  89. 

Judgment  Not  Set  Aside. — The  judg- 
ment on  a  plea  of  guilty  will  not  be  set 
aside  where  the  defendant  was  not 
misled  by  anything  said  or  done  by  the 
prosecuting  officers,  and  was  not  in- 
duced to  enter  the  plea  under  the  be- 
lief that  he  would  receive  a  lighter 
sentence  than  that  imposed.  State  v. 
Richardson,  98  Mo.  564.  See  also 
Mounts  V.  Com.,  89  Ky.  274. 

Proof  of  Plea  on  Final  Trial. — Though 
warned  by  the  justice  of  the  probable 
consequences  of  his  plea,  the  accused 
on  his  examining  trial  pleaded  guilty, 
upon  the  suggestion  of  the  injured 
party  that  to  do  so  would  secure  the 
lightest  penalty.  Proof  of  this  plea 
on  final  trial  was  objected  to.  Held, 
that  the  objection  was  properly  over- 
ruled. Rice  V.  State,  22  Tex.  App. 
654.  See  State  .j/.  Briggs,  68  Iowa 
416. 

1.  MicMgan — Examination  by  Judge. 
— Under  Michigan  Public  Acts,  1875, 
p.  140,  there  should  be  an  examination 
by  the  judge  to  see  whether  a  plea  of 
guilty  is  voluntary  or  not,  involving  a 
search  into  the  depositions  or  similar 
evidence,  and  a  personal  examination 
outside  of  the  routine  business  of  the 
court  and  apart  from  the  prosecuting 
attorney.  Edwards  z/.  People,  39  Mich. 
760.      See  infra.  III,  4. 

In  People  v.  Stickney,  50  Mich.  99, 
it  is  held  that  this  examination  is  not 


sufficient  if  conducted  in  the  presence 
of  officers  of  the  court  and  other  per- 
sons. But  Bayliss  v.  People,  46  Mich. 
221,  holds  such  examination  not  neces- 
sarily defective  because  made  in  open 
court  and  in  the  presence  of  the  prose- 
cuting attorney.  See  also  to  the  same 
effect  People  v.  Lewis,  51  Mich.  172; 
People  V.  Coveyou,  48  Mich.  353. 

Appealed  Cases  Begun  on  IVarrant. — 
Mow.  Stat.,  Michigan,  sec.  9558,  re- 
quiring it  to  be  ascertained  whether 
a  plea  of  guilty  is  voluntary  or  not,  ap- 
plies to  appealed  cases  begun  on  a 
warrant  as  well  as  to  cases  on  infor- 
mation or  indictment.  People  v.  Rich- 
mond, 57  Mich.  399. 

Sufficient  Inquiry.  —  Where  the  ac- 
cused has  changed  his  plea  from  not 
guilty  to  guilty,  the  judicial  duty, 
under  the  foregoing  statute,  to  see 
that  the  change  was  not  made  by 
undue  influence  is  sufficiently  per- 
formed by  making  full  inquiry 
through  interviews  with  defendant's 
counsel  and  friends,  and  being  con- 
vinced that  the  change  is  voluntary, 
fair,  and  deliberate.  Henning  v.  Peo- 
ple. 40  Mich.  733.  Sec  also  People  v. 
Lepper,  51  Mich.  196. 

Prima  facie  Evidence  of  Examination. 
— Where  a  prisoner  pleaded  not  guilty, 
on  arraignment,  and  four  days  later 
appeared  in  court  and  obtained  leave 
to  withdraw  his  plea,  and  thereupon 
voluntarily  withdrew  it  and  pleaded 
guilty,  and  six  days  afterwards,  being 
arraigned  for  sentence,  was  asked  if 
he  had  anything  to  say  why  judgment 
should  not  be  pronounced,  and  made 
no  objection, — it  was  held  that  the  ap- 
plication for  leave  to  withdraw  the 
plea  of  not  guilty  was  a  direct  call 
upon  the  judge  to  satisfy  himself,  as 
required  by  statute,  that  the  plea  of 
guilty  was  voluntary,  and  that  the 
circumstances  made  out  a.  prima  facie 
case  that  he  did  so.  People  v.  Fergu- 
son, 48  Mich.  41. 

2.  Harris  Cr.  L.  373,  where  it  is  said 
the  reason  of  this  is  obvious;  the  de- 
fendant may  not  fully  understand  the 
nature  of  the  charge,  he  may  be  ac- 
tuated by  a  morbid  desire  for  punish- 
ment, etc. 

Presumption  as  to  Sanity — Texas. — Or- 
dinarily the  sanity  of  a  defendant  is 
presumed  until  the  contrary  is  made 
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due  advisement  to  the  prisoner  of  its  consequences  ;*  and  a 
reasonable  time  has  been  allowed  before  having  it  entered  so  that 
the  defendant  could,  if  he  desired,  retract  it  and  plead  not 
guilty.* 

c.  Effect — Judgment. — A  defendant,  by  pleading  guilty, 
waives  his  right  to  a  trial  by  jury,'  and,  no  finding  being  neces- 
sary, the  judgment  follows  the  plea,  as  upon  conviction.^     But, 

Massachusetts — Plea  Not  Showing  De- 
gree of  Crime. — Under  Mass.  Stat.,  an 
indictment  for  murder,  in  tlie  usual 
form,  is  sufficient  to  charge  the  crime 
of  murder  in  the  first  degree;  and,  un- 
der such  an  indictment  a  plea  of  guilty 
of  murder  in  the  first  degree  will  au- 
thorize a  sentence  of  death,  although 
the  plea  does  not  set  out  the  particu- 
lar facts  which  show  that  the  crime 
was  murder  in  the  first  degree.  Green 
V.   Com.,  12  Allen  (Mass.)  155. 

California — Prior  Conviction. — Where 
a  defendant  who  is  charged  by  infor- 
mation with  petit  larceny,  and  also 
with  previous  convictions  of  the  same 
offense,  on  his  arraignment  pleads  not 
guilty  to  the  principal  offense,  but 
confesses  the  prior  convictions,  it  is 
error  to  read  to  the  jury  the  portion 
of  the  information  relating  to  the  pre- 
vious convictions,  or  to  offer  any  evi- 
dence thereon,  or  to  instruct  the  jury 
to  find  whether  the  defendant  had  suf- 
fered a  previous  conviction.  There 
are  special  provisions  in  the  Code  to 
the  contrary.  People  v.  Meyer,  73 
Cal.  548.  See  also  People  v.  Carlton, 
57  Cal.  559;  People  v.  Brooks,  65  Cal. 
295;  Ex  p.  Young  Ah  Gow,  73  Cal. 
448. 

Illinois  Statute  Construed. — The  power 
of  the  court,  on  plea  of  guilty,  to 
render  judgment  and  award  execu- 
tion thereon,  expressly  conferred  by 
section  173  of  the  Code,  is  not  im- 
paired by  section  158,  which  provides 
that  "  in  all  cases  "  where  punishment 
shall  be  by  confinement  in  the  peni- 
tentiary the  jury  shall  prescribe  the 
term;  the  words  "  in  all  cases"  must 
be  taken  to  mean  cases  tried  by  a 
jury.      Blevings   v.   People,  2  111.  172. 

Flea  of  Guilty  Equivalent  to  Conviction. 
— Upon  a  plea  of  guilty  the  defendant 
is  convicted  of  the  crime  without  a 
trial,  and  this  conviction  is  a  good  de- 
fense upon  a  plea  of  former  convic- 
tion, if  he  is  again  indicted  for  the 
same  offense,  although  no  judgment 
was  pronounced  by  the  court  upon 
the  plea  of  guilty.  People  "',  Gold- 
stein, 32  Cal.  432. 


to  appear,  but  in  prosecutions  for 
crime,  if  it  be  proposed  to  plead  guilty, 
the  very  reverse  of  this  presumption 
is  the  rule,  and  the  law  assumes,  until 
it  is  made  otherwise  to  appear,  that 
the  accused  is  insane  or  has  been  im- 
properly influenced.  Sanders  v.  State, 
18  Tex.  App.  372.  See  Burton  v. 
State  (Tex.  Crim.,  App.  1894),  25  S.  W. 
Rep.  782. 

1.  Com.  V.  Battis,  i  Mass.  95. 
Texas — Applies  to  Felonies  Only. — The 

article  in  the  statute  which  says,  "  If 
the  defendant  pleads  guilty,  he  shall 
be  admonished  by  the  court  of  the  con- 
sequences," refers  entirely  to  felonies. 
Berlinger  v.  State,  6  Tex.  App.  181. 

2.  Com.  V.  Battis,  i  Mass.  95. 

3.  People  V.  Lennox,  67  Cal.  113; 
Com.  V.  Mahoney,  115  Mass.  151. 

In  Scott  V.  State,  29  Tex.  App.  217, 
a  trial  was  had  though  the  defendant 
pleaded  guilty. 

4.  Griffith  v.  State,  36  Ind.  406;  Har- 
ris Cr.  L.  373. 

"After  a  plea  of  guilty  there  is 
nothing  further  for  a  court  to  do  than 
to  pronounce  sentence.  The  plea  of 
guilty  is  like  a  verdict  of  guilty. 
There  is  no  duty  of  the  court  to  '  con- 
vict,' but  only  to  sentence."  Learned, 
P.J.,  in  People  v.  McEwen,  67  How. 
Pr.  (N.  Y.)  105. 

Crimes  Punishable  by  Death  or  Life- 
imprisonment. — The  N.  Y.  Code  Cr. 
Pr. ,  sec.  332,  provides  that  no  convic- 
tion shall  be  had  on  the  plea  of  guilty 
in  cases  where  the  crime  is  punishable 
by  death  or  imprisonment  for  life. 
This,  however,  does  not  forbid  a  con- 
viction on  a  plea  of  guilty  of  man- 
slaughter in  the  second  degree,  though 
the  indictment  was  for  murder  in  the 
first  degree.  People  7'.  Smith  (Supreme 
Ct.),  28  N.  Y.  Supp.  912. 

The  Proof  to  sustain  the  indictment 
is  furnished  the  state  by  the  plea  of 
guilty.     Shelton  v.  State,  30  Tex.  431. 

Without  Plea  or  Proof. — It  is  eiior, 
however,  to  impose  sentence  without 
a  plea  or  an  admission  of  guilt,  or 
without  proof  of  same.  Decker  v. 
People,  25  Hun  (N.  Y.)  67. 
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though  the  sentence  be  pronounced  by  virtue  of  statutory  pro- 
visions, it  need  not  follow  the  plea  co-instanti}  but  may  be  post- 
poned till  a  subsequent  term.* 

In  some  of  the  st^es  there  are  provisions  for  the  taking  of 
evidence  on  a  plea  of  guilty  of  murder,  that  the  degree  may  be 
ascertained  and  the  proper  punishment  assessed.^ 

d.  Appeal  from  Judgment. — The  right  of  appeal  from  a 
judgment  is  in  some  of  the  states  at  least  governed  by  statute.* 


Jeopardy  Attaches  on  Plea  of  Guilty. — 
Where  a  defendant  pleads  guilty  be- 
fore a  court  of  competent  jurisdiction, 
and  all  steps  required  by  law  have 
been  taken,  so  that  there  remains  noth- 
ing to  be  done  but  to  assess  the  punish- 
ment, he  has  been  placed  in  jeopardy, 
and  cannot  again  be  put  on  trial  for 
the  same  offense.  Boswell  v.  State, 
III  Ind.  47. 

Entitled  to  Bill  of  Exceptions. — A  de- 
fendant, sentenced  on  a  plea  of  guilty, 
is  entitled  to  a  bill  of  exceptions  show- 
ing the  action  of  the  court  on  a  mo- 
tion to  set  aside  the  judgment.  State 
V.  Kring,  71  Mo.  551. 

Corrupt  Agreement.  —  Two  or  more 
informations  were  pending  against 
the  same  person  for  the  unlawful  sale 
of  intoxicating  liquors.  He  pleaded 
guilty  to  one,  under  an  agreement  with 
the  prosecuting  attorney  that  his  fine 
should  be  limited,  the  other  informa- 
tions dismissed,  and  his  permit  not  to 
be  forfeited.  This  was  held  to  be  a 
corrupt  agreement,  not  entitling  the 
defendant  to  relief  even  though  he  be 
innocent.   Golden  v.  State,  49  Ind.  424. 

Duplicity  Cured.  —  Defendant  was 
charged  in  the  same  indictment  with 
two  distinct  offenses,  but,  before  any 
evidence  was  introduced,  the  district 
attorney  dismissed  as  to  the  count 
charging  one  of  the  offenses,  and  the 
defendant  pleaded  guilty  as  to  the 
other;  it  was  held  that  the  duplicity 
was  cured  and  that  the  defendant  was 
properly  convicted.  State  i/.  Buck,  59 
Iowa  382. 

1.  Indiana. — Under  sec.  1767,  Ind. 
Rev.  Stat.,  upon  a  plea  of  guilty,  the 
court  is  not  bound  to  pronounce  judg- 
ment co-instanti,  but  may  delay  it  for 
the  purpose  of  hearing  testimony  as 
to  aggravating  or  palliating  circum- 
stances. Smith  V.  Hess,  91  Ind.  424. 
But,  under  this  statute,  if  sentence 
be  not  pronounced  at  the  time  the  plea 
is  entered,  it  is  the  duty  of  the  court 
to  place  him  in  the  custody  of  the 
sheriff    until    sentence.        Thus     the 


prosecuting  attorney,  after  the  entry 
of  a  plea  of  guilty,  cannot,  with  or 
without  the  consent  of  the  court,  law- 
fully agree  with  the  defendant  that  he 
may  depart  from  court  without  sen- 
tence, subject  to  rearrest  and  sen- 
tence if  he  shall  commit  another  of- 
fense of  a  similar  character.  Gray  v. 
State,  107  Ind.  177. 

In  New  York  the  court  of  sessions 
may  suspend  sentence  during  defend- 
ant's good  behavior,  upon  his  plead- 
ing guilty,  and  upon  his  subsequent 
arrest  for  another  crime  may  sentence 
him.  People  v.  Graves,  31  Hun  (N. 
Y.)  382. 

2.  Thurman  v.  State,  54  Ark.  120; 
People  V.  Felix,  45  Cal.  163. 

3.  In  California  there  is  such  a  pro- 
vision, but  this  does  not  mean  a  trial, 
and  it  is  not  necessary  that  the  deter- 
mination be  expressed  in  any  particu- 
lar form.  Any  decision  or  judgment 
which  shows  the  conclusions  derived 
from  the  examination  is  a  compliance 
with  the  statute.  People  v.  Noll,  20 
Cal.  164. 

In  Iowa  the  provisions  and  decisions 
are  the  same  as  above,  in  California. 
State  V.  Cumberland  (Iowa,  1894),  58 
N.  ^.  Rep.  885. 

Texas. — In  a  prosecution  for  mur- 
der, where  the  defendant  pleaded 
guilty,  and  the  court  submitted  the 
case  to  the  jury  to  find  the  degree 
and  assess  the  punishment,  counsel 
agreed  that  only  evidence  of  the  sher- 
iff would  be  submitted,  and,  under 
articles  517-519  Code  Cr.  Proc,  pro- 
viding that  a  plea  of  guilty  will  not 
be  received  unless  it  appears  that  de- 
fendant is  sane  and  not  influenced  by 
fear  or  hope  of  pardon,  the  court 
asked  certain  questions  in  relation  to 
his  plea.  Held,  that  such  questions 
did  not  violate  such  agreement.  Bur- 
ton V.  State  (Tex.  Crim.  App.,  1894), 
25  S.  W.  Rep.  782. 

4.  Missouri. — Under  Missouri  Rev. 
Stat.,  giving  one  who  is  "convicted" 
before  a  justice  for  certain  misdemean- 
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8,  Plea  of  Not  Guilty  or  General  Issue — a.  Generally. — Where 
the  prisoner,  on  being  charged  with  the  offense,  answers  "not 
guilty,"  he  is  said  to  plead  the  general  issue.*  Such  plea  is  a 
continuous  denial  of  each  allegation  of  ^e  indictment  and  of 
every  statement  of  witnesses  testifying  against  the  defendant,* 
and  by  it  all  the  material  averments  of  the  indictment,  includ- 
ing the  locus  delicti,  are  put  in  issue.' 

b.  Defenses  under  Not  Guilty. — A  special  plea  tendering 


ors  the  right  of  appeal,  the  case  of 
one  who  pleads  guilty  is  not  included. 
State  V.  Haller,  23  Mo.  App.  460. 

Indiana. — The  Indiana  statute  con- 
fers no  right  of  appeal  from  the  judg- 
ment of  a  justice  on  a  plea  of  guilty. 
Holsclaw  V.  State,  114  Ind.  506. 

Iowa — State  May  Appeal. — Under  sec. 
5094,  Iowa  Rev.  Stat.,  i860,  the  state, 
in  a  criminal  trial  before  a  justice 
of  the  peace,  has  the  right  of  appeal 
to  the  district  court,  as  well  as  the 
defendant ;  and  upon  such  appeal  in- 
quiry may  be  made  into  the  circum- 
stances, in  order  to  settle  and  fix  the 
amount  of  the  fine  or  punishment, 
though  the  defendant  plead  guilty 
below  and  though  the  plea  has  not 
been  withdrawn  in  the  district  court. 
Especially  is  this  so  where  the  plea 
and  judgment  were  entered  in  the 
absence  of  the  prosecutor,  and  before 
the  day  fixed  for  trial.  State  v.  Fait, 
22  Iowa  140. 

Independently  of  Statute. — If  the  de- 
fendant pleads  guilty  in  a  proceeding 
against  him  in  the  mayor's  court  of  a 
city  of  the  fourth  class,  he  is  not  en- 
titled to  appeal  from  the  judgment 
entered  on  such  plea,  notwithstanding 
that  there  is  no  express  denial  or  lim- 
itation either  by  statute  or  municipal 
ordinance  of  the  right  of  appeal  in 
such  case.  Edina  v.  Beck,  47  Mo. 
App.  234. 

1.   Harris  Cr.  L.  380. 

Here  it  is  further  said  :  "  This  is 
much  the  most  common  and  advan- 
tageous course  for  the  prisoner  to 
take  ;  unless,  indeed,  he  pleads  guilty, 
and  thereby  the  court  is  induced  to 
take  a  more  lenient  view  of  his  case. 
Pleading  the  general  issue  does  not 
necessarily  imply  that  the  prisoner 
contends  that  he  did  not  do  the  actual 
deed  in  question,  inasmuch  as  it  does 
not  prevent  him  from  urging  matter 
in  excuse  or  justification.  More,  this 
is  practically  the  only  way  in  which 
he  can  urge  the  matter  in  excuse  or 
justification.     Thus,  on  an  indictment 


for  murder,  a  man  cannot  plead  that 
the  killing  was  done  in  his  own  de- 
fense against  a  burglar;  he  must  plead 
the  general  issue — not  guilty — and 
give  the  special  matter  in  evidence. 
The  pleading  of  the  general  issue  lays 
upon  the  prosecutor  the  task  of  prov- 
ing every  material  fact  alleged  in  the 
indictment  or  information;  while  the 
accused  may  give  in  evidence  any- 
thing of  a  defensive  character." 

General  and  Several  Fleas. — Defend- 
ants in  an  indictment  have  a  right  to 
plead  severally  not  guilty;  but  a  gen- 
eral plea  of  not  guilty  by  all  the  de- 
fendants is,  in  law,  a  several  plea. 
State  V.  Smith,  2  Ired.  (N.  Car.)  402. 

Not  Guilty  andOemtirrer. — Defendant, 
in  a  prosecution  for  felony,  may  plead 
not  guilty  and  demur  at  the  same 
time ;  and  if  the  demurrer  is  overruled, 
the  trial  proceeds  on  the  plea  as  if  the 
demurrer  had  not  been  filed.  State  v. 
McCoy,  III  Mo.  517.  See  People  v. 
Villarino,  66  Cal.  228. 

2.  State  V.  Whitney,  7  Oregon  386. 

3.  People  V.  Aleck,  61  Cal.  137. 
Proof  by  Prosecution. — The  locus  delicti 

being  put  in  issue  by  the  plea  of  not 
guilty,  it  is  of  course  necessary  for 
the  prosecution  to  prove  it  as  laid. 
People  V.  Bevans,  52  Cal.  470;  People 
V.  Parks,  44  Cal.  105;  People  v.  More, 
68  Cal.  500;  People  v.  Roach,  48  Cal. 
382;  Field  V.  State,  34  Tex.  39;  Thomas 
V.  Com.,  22  Gratt.  (Va.)  912. 

Prior  Conviction. — Under  an  infor- 
mation for  petit  larceny,  which  also 
charges  a  prior  conviction  of  a  like 
offense,  a  plea  of  "  not  guilty  of  the 
offense  charged "  puts  in  issue  the 
principal  offense,  and  also  the  charge 
of  prior  conviction.  People  z/.Gutierez, 
74  Cal.  81. 

An  Indictment  for  Murder  charges 
every  grade  of  unlawful  homicide, 
and  a  plea  of  not  guilty  puts  in  issue 
the  guilt  of  the  defendant  as  to  every 
grade  and  degree  of  homicide  prohib- 
ited by  law.  Reynolds  v.  State  (Fla., 
1894),  16  So.  Rep.  78. 
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an   issue    covered    by  the   plea  of  not    guilty   is    improper   and 
•   demurrable,*   the  rule  being  that  under  the  latter  plea  the  de- 
fendant   may  give  in  evidence  everything  which   negatives  the 
'  allegations  in  the  indictment  or  complaint  and  all  matters  of  ex- 
cuse or  justification.* 

Insanity. — Thus  the  defense  of  insanity  may  be  introduced  under 
the  general  issue.' 


1.  Pensacola  Gas  Co.  v.  Pebley,  25 
Fla.  381;  State  v.  Evans,  33  W.  Va. 
417;  State  V.  Howard,  2  Brev.  (S.  Car.) 
165. 

Waiver — Joining  Issue.  —  In  Hirn  v. 
State,  I  Ohio  St.  15,  it  was  held  that 
the  state,  by  demurring  generally  or 
taking  issue  on  any  such  special  plea, 
waived  the  irregularity  of  pleading 
the  special  plea  when  the  general  is- 
sue should  have  been  pleaded. 

Indiana. — It  being  provided  by  the 
Code  of  Indiana  that  every  matter  of 
defense  may  be  proved  under  the  oral 
plea  of  the  general  issue,  special  pleas 
in  bar  are  not  usual;  yet  the  practice 
is  still  recognized.  Sta*e  v.  Barrett, 
54  Ind.  434.  This  provision  is  held 
not  to  take  away  from  the  defendant 
the  right  to  plead  specially  any  de- 
fense which  before  that  enactment 
might  have  been  pleaded  specially. 
Clem  V.  State,  42  Ind.  420.  But  it  is 
held  that  the  Supreme  Court  will  not 
reverse  a  judgment  for  an  error  of  the 
court  below  in  rejecting  a  special  plea, 
even  though  such  may  be  received 
under  the  statute.  Neaderhouser  v. 
State,  28  Ind.  257. 

Former  Conviction  or  Acquittal  is  ad- 
missible in  Indiana  under  the  general 
issue,  under  the  above  statute.  Brink- 
man  V.  State,  57  Ind.  76;  Danneburg 
V.  State,  20  Ind.  181. 

In  Alabama  and  New  York  the  op- 
posite has  been  held,  making  it  neces- 
sary for  a  defendant  to  avail  himself 
of  former  conviction  or  acquittal  by 
special  plea.  Rickles  v.  State,  68  Ala. 
538;  People  V.  Benjamin,  2  Park.  Cr. 
Rep.  (N.  Y.)  201. 

In  Nebraska  it  was  held  that  where  a 
defendant  pleads  not  guilty  he  cannot, 
in  connection  with  such  plea,  by  other 
pleas  raise  questions  in  respect  to  a 
former  conviction.  Marshall  v.  State, 
6  Neb.  120. 

Missouri. — By  statute  in  Missouri  it 
is  provided  that,  in  all  cases  where  the 
defendant  does  not  confess  the  indict- 
ment to  be  true,  a  plea  of  not  guilty 
shall  be  entered,  and  the  same  pro- 
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ceedings  had  in  all  respects  as  if  he 
had  formally  pleaded  not  guilty. 
State  V.  Andrews,  27  Mo.  267;  State  v. 
Braunschweig,  36  Mo.  397;  Thomas  v. 
State,  6  Mo.  457;  Ross  v.  State,  9  Mo. 
696:  Neales  v.  State,  10  Mo.  500; 
Maeder  v.  State,  ii  Mo.  364;  Austin 
V.  State,  II  Mo.  366;  Lewis  v.  State, 
II  Mo.  366;  State  v.  Moody,  24  Mo. 
560;  State  V.  Devlin,  25  Mo.  174. 

Illinois. — The  provision  of  the  Crim- 
inal Code  which  declares  that  upon 
arraignment  it  shall  be  sufficient  for 
the  accused,  "  without  complying  with 
any  other  form,  to  declare  himself 
orally  by  himself  or  his  attorney  that 
he  is  not  guilty"  dispenses  with  all 
other  pleas.  Hankins  v.  People,  106 
111.  628. 

Where,  After  Pleading  Not  Guilty,  any- 
thing occurs  that  is  available  as  a 
defense,  the  defendant  can  only  avail 
himself  of  it  by  a  subsequent  plea. 
People  V.  Benjamin,  2  Park  Cr.  Rep. 
(N.  Y.)  201. 

2.  People  V.  Benjamin,  2  Park  Cr. 
Rep.  (N.  Y.)  201. 

Former  Jeopardy  may  be  given  in  evi- 
dence under  the  general  issue.  Dan- 
neburg V.  State,  20  Ind.  181. 

Jurisdiction  —  North  Carolina,  — 
Courts  have  jurisdiction  only  of  of- 
fenses committed  within  the  territorial 
boundaries  of  their  state;  and  if  they 
are  committed  in  another  state,  that  is 
a  matter  of  defense  under  the  plea  of 
not  guilty.  State  v.  Mitchell,  83  N. 
Car.  674. 

In  loiva,  however,  it  was  held  that 
the  courts  would  not  consider  the 
question  of  jurisdiction  on  a  plea  of 
not  guilty.     State  v.  Day,  58  Iowa  678. 

Misnomer  has  been  held  not  available 
under  plea  of  not  guilty.  People  v. 
Smith,  I  Park  Cr.  Rep.  (N.  Y.)  329. 

3.  People  V.  Olwell,  28  Cal.  461; 
People  V.  McElvaine,  125  N.  Y.  596. 

Defendant,  when  called  to  the  stand 
to  plead,  answered:  "  I  admit  the  kill- 
ing, but  was  insane  at  the  time  of 
the  commission  thereof;  therefore,  not 
guilty."     Held,  that  the  court  properly 
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c.  Trial. — A  plea  of  not  guilty  to  an  indictment  in  a  criminal 
case  puts  the  accused  upon  the  country  ;  and  the  trial  on  this  plea 
must  be  by  jury,*  who,  in  order  to  convict,  must  find  from  the 
evidence  that  the  defendant  is  guilty.*  It  seems  that  a  technical 
joinder  of  issue  on  a  plea  of  not  guilty  is  unnecessary.^ 

d.  Several  Pleas. — Where  the  pleas  of  autrefois  acquit  (or 
autrefois  convict)  and  not  guilty  are  submitted  together,  the 
former  should  be  tried  first;*  but  the  jury  must  pass  on  both 
pleas,  and  their  verdict  respond  separately  to  the  issues  so  raised.* 
These  pleas  need  not  be  tried  by  separate  juries.® 


entered  the  plea  of  not  guilty,  as 
under  that  plea  any  defense  could  be 
made.     State  v.  Potts,  loo  N.  Car.  457. 

Georgia. — Under  the  laws  of  Georgia 
insanity  7«?/j/  be  shown  under  the  gen- 
eral plea  of  not  guilty,  not  by  special 
plea.      Danforth  v.  State,  75  Ga.  614. 

Wisconsin. — Where,  under  the  Wis- 
consin statute,  the  accused  specially 
pleads  insanity,  the  trial  upon  that 
issue  and  the  trial  upon  the  plea  of 
not  guilty  must  be  treated  as  one;  and 
no  motion  to  set  aside  the  verdict  upon 
the  special  plea  need  be  made  by  the 
accused  until  he  is  convicted  upon 
his  plea  of  not  guilty.  Bennett  v. 
State,  57  Wis.  69. 

1.  State  V.  Lockwood,  43  Wis.  403, 
in  which  Ryan,  C.J. ,  says:  "  The  rule 
is  universal  as  to  felonies  ;  not  quite  so 
a»  to  misdemeanors.  But  the  current 
of  authority  appears  to  apply  it  to  both 
classes  of  crime;  and  this  court  holds 
that  to  be  safer  and  better  alike  in 
principle  and  practice.  The  right  of 
trial  by  jury,  upon  information  or  in- 
dictment for  crime,  is  secured  by  the 
constitution  upon  a  principle  of  public 
policy  and  cannot  be  waived."  See 
also  People  v.  Carlton,  57  Cal.  559. 

A  Jndge  of  a  Court  cannot  try  a  crimi- 
nal case  upon  a  plea  of  not  guilty,  even 
by  consent  of  the  defendant.  Neales 
V.  State,  ID  Mo.  498. 

2.  Heldt  V.  State,  20  Neb.  492; 
Brown  v.  State,  74  Ala.  478. 

3.  Rawlings  v.  State,  2  Md.  201. 
See  State  v.  DeBerry,  92  N.  Car.  800. 

4.  Lee  v.  State,  26  Ark.  260. 

Trial  on  Both  Pleas. — If  the  defend- 
ant, indicted  for  felony,  pleads  not 
guilty  and  former  acquittal  at  the  same 
time,  and,  without  objection,  proceeds 
to  trial  on  both,  he  does  not  thereby 
waive  the  irregularity,  but  may  take 
advantage  thereof  by  motion  in  ar- 
rest or  on  error.  Faulk  v.  State,  53 
Ala,  415. 

6.   People   V.    Kinsey,   51    Cal.   278; 


People  V.  Fuqua,  61  Cal.  377;  People 
V.  Helbing,  59  Cal.  567;  People  v. 
O'Leary  (Cal.,  188S),  16  Pac.  Rep.  884; 
Dominick  v.  State,  40  Ala.  680;  Solli- 
day  V.  Com.,  28  Pa.  St.  13;  State  v. 
Hudkins,  35  W.  Va.  247. 

A  defendant  pleaded  not  guilty  and 
a  former  conviction.  Trial  was  had  on 
the  latter  plea,  the  verdict  being  that 
the  former  conviction  was  procured  by 
fraud  and  collusion  and  was  no  bar  to 
the  prosecution.  It  was  held  that  a 
conviction  could  not  follow  from  such 
verdict  without  a  trial  upon  the  issue 
made  by  the  plea  of  not  guilty.  Mc- 
Farland  v.  State,  68  Wis.  400. 

Instructions  to  the  Jury  to  find  upon 
the  plea  of  former  conviction  and  pro- 
ceed no  further,  if  the  evidence  sus- 
tains it,  are  proper;  and  if  the  jury  dis- 
regard this  and  find  only  on  the  plea 
of  not  guilty,  it  is  error  for  which  the 
case  will  be  reversed,  and  this  though 
not  complained  of  in  the  court  below, 
if  it  be  apparent  from  the  record. 
Davis  V.  State,  42  Tex.  494. 

Presumption  of  "Waiver.  —  Where  the 
transcript  on  which  the  case  was  sub- 
mitted without  argument  shows  that 
defendant,  charged  with  assault  and 
battery,  entered  a  plea  of  not  guilty, 
and  also  a  plea  in  bar  of  former  con- 
viction, but  the  trial  was  had  "on  the 
information  and  the  plea  of  not  guilty" 
without  objection,  it  will  be  conceded 
that  the  plea  in  bar  was  waived.  State 
V.  Cantonwine,  85  Iowa  714. 

6.  In  West  Virginia,  when  not  guilty 
and  autrefois  acquit  are  pleaded  at  the 
same  time,  it  is  not  requisite  that  the 
trial  be  by  separate  juries,  this  being 
a  matter  of  discretion  with  the  judge. 
State  V.  Hudkins,  35  W.  Va.  247. 

Where  Several  Defendants  are  indicted 
for  a  misdemeanor,  and  all  but  one 
plead  not  guilty,  and  that  one  pleads 
misnomer,  a  separate  jury  is  not  nec- 
essary to  try  the  issue  on  the  latter 
plea.     Schram  v.  People,  29  111.  162. 
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9.  Plea  of  Nolo  Contendere— Nature  and  Effect.— A  plea  of  nolo  con- 
tendere is,  as  its  name  indicates,  a  declaration  that  the  defendant 
will  not  contend  as  to  his  guilt  or  innocence;*  and  although  it  is 
not  common,  it  is  sometimes  allowed  in  misdemeanors  as  a  sort 
of  compromise  between  the  prosecuting  officer  and  the  defend- 
ant.* It  is  pleaded  only  by  leave  of  the  court,'  but  its  effect, 
when  accepted,  differs  but  little  from  that  of  a  plea  of  guilty  as 
far  as  the  same  suit  is  concerned.* 

Sentence  Forthwith.— Upon  this  plea  it  is  not  necessary  or  proper 
that  the  court  should  adjudge  the  party  to  be  guilty,  but  sentence 
should  be  passed  forthwith.' 

No  Estoppel.— The  advantage  of  this  plea  is  said  to  be  that  the  de- 
fendant is  not  estopped  to  plead  not  guilty  to  an  action  for  the 
same  facts,  as  he  would  be  upon  a  plea  of  guilty.* 

III.  Eecobd — 1.  Must  Show  Arraignment  and  Plea. — An  arraign- 
ment  or  waiver  thereof  in   any  criminal'^  case  where  it  is  neces- 

its    discretion."      Morton,    Ch.J.,    in 
Com.  V.  IngersoU,  145  Mass.  381. 

Frincipal  and  Accessory. — The  plea  of 
nolo  contendere  by  the  principal  (no 
judgment  or  sentence  having  been  im- 
posed) is  inadmissible  on  the  trial  of 
the  accessory  or  to  establish  the  guilt 
of  the  principal.  Such  plea  is  but  the 
equivalent  of  a  confession  by  the  prin- 
cipal, which  is  inadmissible  to  affect 
an  accessory,  and  which  may  be  with- 
drawn at  any  time  before  sentence. 
Buck  V.  Com.,  107  Pa.  St.  486. 

Motion  in  Arrest  of  Judgment. — Where 
a  person  entered  a  plea  of  710I0  con- 
tendere to  an  indictment,  a  motion  in 
arrest  of  judgment  because  of  clerical 
error  in  the  minute-book  of  the  clerk, 
whereby  his  name  appeared  to  be 
John  C.  O'Brien,  instead  of  John  L. 
O'Brien, was  properly  refused.  State  v. 
O'Brien  (R.  I.,  1892),  25  Atl.  Rep.  910. 

Appeal  to  Supreme  Court. — New  Hamp- 
shire Acts,  i860,  c.  2366,  sec.  I,  gave 
police  courts  the  power  of  final  judg- 
ment and  sentence  in  all  proceedings 
"  for  violation  of  the  liquor  law  in 
which  accused  shall  plead  guilty  or  nolo 
contendere."  Held,  that  defendant, 
having  entered  a  ^\^a,oi  nolo  contendere, 
could  not  take  his  case  to  the  Supreme 
Court  on  recognizance  or  appeal. 
Leonard  v.  State,  65  N.  H.  671. 

6.  Com.  V.  IngersoU,  145  Mass.  381; 
Com.  V.  Horton,  9  Pick.  (Mass.)  206; 
Com.  V.  Holstine,  132  Pa.  St.  357. 

6.  Com.  V.  Horton,  g  Pick.  (Mass.) 
206. 

7.  Violation  of  City  Ordinances. — Pros- 
ecutions to  recover  penalties  for  vio- 
lation of  city  ordinances  are  not  crim- 


1.  I  Bish.  Cr.  Pr.  (3d  ed.)  sec.  802. 
Hawkins    says:   "It    is    an    implied 

confession,  when  the  defendant  in  a 
case  not  capital  doth  not  directly  own 
himself  guilty,  but  in  a  manner  ad- 
mitteth  it  by  yielding  to  the  king's 
mercy,  and  desiring  to  submit  to  a 
small  fine."     2  Hawk.  P.  C.  c.  31,  sec. 

3- 

2.  I  Colby  Cr.  L.  287. 

3.  Com.  V.  Horton,  9  Pick.  (Mass.) 
206. 

Consent  of  Frosecutor. — Under  Massa- 
chusetts Stat.,  1855,  c.  215,  sec.  35,  a 
defendant,  in  a  prosecution  under  that 
statute,  cannot  be  adjudged  guilty  on 
a  plea  of  nolo  contendere,  unless  it  ap- 
pears by  record  that  the  plea  was 
received  with  the  consent  of  the  prose- 
cutor. Com.  V.  Adams,  6  Gray  (Mass.) 

359- 

4.  State  V.  Hudson  County  Judg«s, 
46  N.  J.  L.  112;  U.  S.  V.  Hartwell,  3 
Cliff.  (U.S.)  232. 

'*  A  plea  of  nolo  contendere,  when  ac- 
cepted by  the  court,  is,  in  its  effect 
upon  the  case,  equivalent  to  a  plea  of 
guilty.  It  is  an  implied  confession  of 
guilt,  only,  and  cannot  be  used  against 
the  defendant  as  an  admission  in  any 
civil  suit  for  the  same  act.  The  judg- 
ment of  conviction  follows  upon  such 
a  plea  as  well  as  upon  a  plea  of  guilty; 
and  such  plea,  if  accepted,  cannot  be 
withdrawn  and  a  pleaof  guilty  entered 
except  by  leave  of  the  court.  But 
there  is  a  difference  between  the  two 
pleas,  in  that  the  defendant  cannot 
plead  nolo  contendere  without  the  leave 
of  court.  If  such  plea  is  rendered, 
the  court  may  accept  or  decline  it  in 
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sary,  and  the  entry  of  a  plea,  must  be  affirmatively  shown  by  the 
record.  Their  absence  is  error  for  which  the  judgment  will  be 
reversed.*     For  since  the  record  is   the  only  regular  source  of 

inal  proceedings;  it  is  not  necessary, 
therefore,  that  the  record  should  show 
arraignment  or  plea  of  not  guilty.  St. 
Louis  V.  Knox,  74  Mo.  79,  6  Mo.  App. 
247;  Lexington  v.  Curtin,  69  Mo.  626. 

1.  Arraignmeiit  and  Plea. — Early  v. 
State,  I  Tex.  App.  a56;  Holden  v. 
State,  I  Tex.  App.  247;  Lister  v.  State, 
I  Tex.  App.  739;  Plasters  v.  State,  i 
Tex.  App.  673;  Pringle  v.  State,  2  Tex. 
App.  300;  Avara  v.  State,  2  Tex.  App. 
419;  Graeter  v.  State,  54  Ind.  159; 
Hicks  V.  State,  iii  Ind.  402;  Mcjun- 
kins  V.  State,  10  Ind.  140;  Rockey  v. 
State,  19  Ind.  225;  State  v.  Barnett, 
63  Mo.  300;  State  v.  Cheek,  63  Mo. 
364;  State  V.  Matthews,  20  Mo.  55; 
Aylesworth  v.  People,  65  111.  301  ; 
Yundt  V.  People,  65  111.  372:  Johnson 
V.  People,  22  111.  314;  People  v.  Gaines, 
52  Cal.  479;  Powell  V.  U.  S.,  Morr. 
(Iowa)  17;  State  v.  Wilson,  42  Kan. 
587;  Cachute  v.  State,  50  Miss.  165. 

Arraignment.  —  State  v.  Fontenette 
(La.,  1893),  12  So.  Rep.  937;  State  v. 
Revells,  31  La.  Ann.  387  ;  State  v. 
Epps,  27  La.  Ann.  227;  State  v.  Tay- 
lor, III  Mo.  448;  Bowen  v.  State,  98 
Ala.  83;  Warrace  v.  State  (Fla.,  1891), 
8  So.  Rep.  748;  Gaiocchio  v.  State,  9 
Tex.  App.  387  ;  Hanson  v.  State,  43 
Ohio  St.  376.  Contra,  People  v.  Ah 
Hop,  I  Idaho  N.  S.  698. 

Plea. — Everett  v.  State,  4  Tex.  App. 
307;  Parchman  v.  State,  3  Tex.  App. 
225;  Peeler  v.  State,  3  Tex.  App.  347, 
Satterwhite  v.  State,  3  Tex.  App.  428; 
Stacey  v.  State,  3  Tex.  App.  121 ;  Perry 
V.  State,  4  Tex.  App.  566  ;  Hunt  v. 
State,  4  Tex.  App.  53;  Thompson  v. 
State,  4  Tex.  App.  93;  Bush  v.  State, 
5  Tex.  App.  64;  Cannon  v.  State,  5 
Tex.  App.  34;  Ellison  v.  State,  6  Tex. 
App.  248;  Freeman  v.  State,  6  Tex. 
App.  462  ;  Gorman  v.  State,  6  Tex. 
App.  112  ;  Morehead  v.  State,  7  Tex. 
App.  126;  White  V.  State,  7  Tex.  App. 
374;  Bates  V.  State,  12  Tex.  App.  139; 
Popinaux  v.  State,  12  Tex.  App.  140; 
Warren  v.  State,  13  Tex.  App.  348; 
McFarland  v.  State,  18  Tex.  App.  313; 
Roe  V.  State,  19  Tex.  App.  89;  Gaither 
V.  State,  21  Tex.  App.  539;  Pate  v. 
State,  21  Tex.  App.  191;  Jefferson  v. 
State,  24  Tex.  App.  535;  McCarty  v. 
State  (Tex.  App.,  1888),  8  S,  W.  Rep. 
666;  Munsonz/.  State  (Tex.  App.,  1888), 
II   S.  W.  Rep.  114;  Perry  v.  State,  37 


Ark.  54  ;  Lacefield  v.  State,  34  Ark. 
275;  Douglass  V.  State,  3  Wis.  820; 
Gould  V.  People,  89  III.  216;  People  v. 
Heller,  2  Utah  133;  Jackson  v.  State 
(Ala.,  1891),  8  So.  Rep.  773;  State  v. 
Paul,  39  La.  Ann.  795  ;  Hill  v.  Slate, 
I  Yerg.  (Tenn.)  76.  Contra,  State  v. 
Foster,  40  Iowa  303. 

Misdemeanor. — Even  in  misdemeanor 
cases,  where  the  record  fails  to  show 
an  arraignment  and  plea,  judgment 
will  be  reversed.  State  v.  Vanhook, 
88  Mo.  105;  State  v.  Geiger,  45  Mo. 
App.  in;  Miller  v.  People,  47  111. 
App.  472. 

Capital  Cases. — In  Jacobs  v.  Com.,  5 
S.  &  R.  (Pa.)  315;  Com.  v.  Higgins,  3 
Leg.  Chron.  (Pa.)  109,  it  was  held  that 
the  entry  of  arraignment  on  the  record 
is  only  necessary  in  cases  that  were  at. 
any  time  capital  under  the  statute. 

"Waiving  Arraignment,  etc.  —  It  ap- 
peared from  the  record  that  defend- 
ant "waived  arraignment,  copy  of 
indictment,  list  of  jurors  and  wit- 
nesses," etc.,  but  it  did  not  appear 
that  any  plea  had  been  entered.  This 
omission  was  held  error,  for  which 
the  judgment  was  reversed.  Hoskins 
V.  People,  84  111.  88;  Sheldon,  C.J., 
Breese,  J.,  and   Craig,   J.,  dissenting. 

Variance. — Where  the  record,  upon 
an  indictment  against  A  alias  B  alias 
C,  shows  the  arraignment  of  A  and  B, 
to  which  each  entered  a  plea  of  not 
guilty,  upon  which  issue  was  joined, 
and  a  severance  granted  to  B  alias  C 
from  his  codefendant,  the  conviction 
of  B  cannot  be  sustained.  State  v. 
Leonard,  7  Mo.  App.  571. 

Appointment  of  Interpreter. — The  rec- 
ord of  an  arraignment  need  not  show 
that  an  interpreter  was  appointed. 
People  V.  Samario,  84  Cal.  484. 

The  Entry  of  a  Similiter  by  the  state 
on  a  plea  of  not  guilty  need  not  ap- 
pear on  the  record.  State  v.  De  Berry, 
92  N.  Car.  800. 

Motion  for  New  Trial. — In  the  absence 
of  a  motion  for  a  new  trial,  no  ques- 
tion can  be  made  in  the  Supreme  Court 
as  to  the  nonarraignment  of  the  de- 
fendant or  because  there  was  a  trial 
without  plea,  and  in  such  case  it  is 
immaterial  whether  the  record  shows 
arraignment  and  plea  or  not.  Shoff- 
ner  v.  State,  93  Ind.  519.  See  Billings. 
V.  State,  107  Ind.  54. 
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information  as  to  the  arraignment  and  plea,  if  it  contains  no  evi- 
dence of  that  fact  it  must  be  assumed  not  to  exist.* 

Must  Be  of  Proper  Term. — And  these  ceremonies  must  be  mentioned 


Motion  in  Arrest  of  Judgment. — On 
appeal  after  verdict  rendered  and  jury 
discharged,  the  defendant  moved  to 
have  judgment  arrested  on  the  ground 
that  he  had  not  been  formally  ar- 
raigned and  did  not  plead.  It  ap- 
peared that  he  was  present  in  court 
with  counsel  at  the  trial  and  did  not 
ask  to  plead,  or  object  because  he  had 
not  been  arraigned.  Held,  the  objec- 
tion could  not  be  raised  by  a  mo- 
tion in  arrest  of  judgment.  People  v. 
Osterhout,  34  Hun  (N.  Y.)  260. 

Motion  to  Strike  Out  Fart  of  Judgment 
Entry. — Upon  an  indictment  for  fel- 
ony, the  solicitor  announced  the  state 
ready  for  trial,  when  the  accused  an- 
swered that  they  were  ready  also,  and 
no  objection  being  made  to  the  jury, 
the  indictment  was  read  to  them  and  the 
trial  proceeded  to  its  close;  the  judg- 
ment entry  recited  that  the  prisoners 
were  arraigned,  pleaded  not  guilty, 
etc.  Held,  that  the  refusal  of  the  pri- 
mary court  to  strike  out,  on  motion  of 
the  accused,  so  much  of  the  entry  as 
affirmed  the  arraignment  and  plea 
pleaded  was  not  an  error;  and  that 
such  a  neglect  in  pleading  was  infer- 
able as  authorized  the  court,  by  the 
Penal  Code,  to  cause  the  plea  to  be 
entered.   Fernandez  v.  State, 7  Ala. 511. 

Pleading  Before  Arraignment. — When 
the  record  shows  that  the  defendant 
was  duly  arraigned  and  did  personally 
plead,  the  trial  thereon  cannot  be  af- 
fected because  before  arraignment,  and 
when  not  called  on  to  plead,  he  had 
voluntarily  and  through  his  attorney 
filed  a  written  plea  in  bar  which  had 
been  tried  and  overruled  in  his  pres- 
ence.    State  V.  Meekins,  41  La.  Ann. 

543- 

Arraignment  Shows  Reading  of  Indict- 
ment.— Where  the  record  in  a  crimi- 
nal case  shows  that  the  defendant 
was  arraigned,  it  shows  by  necessary 
implication  and  by  the  force  of  the 
definition  of  "  arraigned,"  in  2  Indiana 
Rev.  Stat.  1876,  p.  398,  sec.  96,  that 
the  indictment  was  read  to  him.  Clare 
V.  State,  68  Ind.  17. 

1.   People  V.  Gaines,  52  Cal.  479. 

"The  record  must  show  that  the 
parties  pleaded,  and  in  felony  cases 
the  pleading  cannot  be  waived.  It  is 
not    the    'yes'    or    'no'    of   the    pris- 


oner that  is  to  decide  whether  a  plea 
has  been  entered  or  not.  The  record 
is  to  be  the  source  of  information  in 
such  cases."  Boreman,  J.,  in  People 
V.  Heller,  2  Utah  135. 

Recital  of  "  Issues  Joined." — The  rec- 
ord of  the  trial  of  a  criminal  cause, 
on  appeal  to  the  Supreme  Court, 
showed  that  the  defendant  waived  an 
arraignment,  and,  "thereupon,  the 
issues  being  joined,  this  cause,"  etc., 
but  did  not  contain  any  written  plea, 
or  show  the  entry  of  any  oral  plea  by 
such  defendant.  It  was  held  that  the 
Supreme  Court  in  such  case  must  pre- 
sume that  no  plea  whatever  was  filed, 
and  that  such  cause  was  tried  without 
any  issue,  and,  therefore,  that  such 
trial  was  erroneous.  Tindall  v.  State, 
71  Ind.  314. 

Presumption  of  Regularity. — In  Johns 
V.  State,  104  Ind.  557,  which  was  an 
appeal  from  the  decision  of  a  justice, 
it  was  held  that,  the  record  being 
silent  as  to  a  plea,  the  presumption 
that  one  was  interposed  would  obtain, 
the  statute  not  requiring  an  entry  of 
the  fact. 

And  in  State  v.  Brown,  33  S.  Car. 
151,  it  was  held  that  where  the  "  case  " 
shows  nothing  to  the  contrary,  it  will 
be  presumed  that  the  accused  was 
properly  arraigned. 

Where  a  return  to  a  writ  of  error 
is  silent  as  to  whether  an  arraignment 
was  had  or  a  plea  made,  this  omission 
cannot  be  supplied  by  a  presumption 
of  regularity.  Grigg  v.  People,  31 
Mich.  471. 

Presumption  that  Plea  was  in  Writing. 

—  Where  nothing  to  the  contrary 
appears  it  will  be  presumed  that  the 
plea  of  the  prisoner,  shown  by  the 
record,  was  in  writing  as  required  by 
statute;  and  even  though  it  were  not, 
the  objection  could  not  be  taken  for 
the  first  time  in  the  Supreme  Court. 
State  V.  Bellenger,  10  Iowa  368. 

Record  Paramount  to  Bill  of  Exceptions. 

—  It  affirmatively  appeared  by  the  rec- 
ord that  the  accused  was  tried  without 
entering  any  plea.  The  bill  of  excep- 
tions stated  that  the  accused  pleaded 
not  guilty.  Held,  that  the  record  must 
control,  andjudg  ment  be  reversed  for 
want  of  a  plea.  Childs  v.  State,  97 
Ala.  49. 
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in  the  record  of  the  term  at  which  they  were  had,  and  not  in  one 
of  a  subsequent  term.* 

Time. — But  it  seems  the  exact  time  at  which  they  were  had  need 
not  be  shown.* 

2.  Record  Showing  Plea. — Where  the  record  shows  the  entry  of 
a  plea,  an  arraignment  or  waiver  will  be  presumed.* 


1.  Record  for  Subsequent  Term. — It  is 
incompetent  for  the  clerk  of  a  circuit 
court  at  a  subsequent  term  to  make  an 
entry  of  what  had  transpired  at  a  pre- 
ceding term;  where,  therefore,  the 
clerk  stated  in  the  record  of  a  criminal 
case  that  "  the  said  defendant  having 
been  arraigned  at  the  last  term  of  this 
court,"  etc.,  and  there  was  in  fact  no 
mention  of  the  arraignment  in  the  rec- 
ord of  the  previous  term,  it  was  held 
that  it  did  not  legally  appear  that  the 
accused  was  ever  arraigned,  which 
was  error.  McQuillen  v.  State,  8 
Smed.  &  M!  (Miss.)  587. 

2.  Cordova  v.  State,  6  Tex.  App. 
207. 

The  record  of  the  trial  of  a  person 
indicted  for  murder  set  forth  the  cer- 
tificate of  a  judge,  made  in  vacation, 
reciting  that  the  indictment  had  been 
transmitted  by  the  Superior  Court  to 
theSupreme  JudicialCourt  and  entered 
therein,  and  notice  thereof  sent  to  the 
chief  justice  and  to  the  attorney-gen- 
eral, with  a  copy  of  said  indictment, 
and  appointing  a  day  and  hour  at  the 
court-house  in  D  in  said  county  for  the 
arraignment  of  the  accused;  and  that 
in  obedience  to  said  order,  on  the  day 
named,  at  the  court-house  in  D  in  said 
county,  the  prisoner  was  brought  in 
by  the  sheriff  of  said  county  before 
one  of  the  justices  of  the  Supreme  Ju- 
dicial Court.  Held,  that  the  record 
was  regular  and  showed  a  compliance 
with  the  order,  although  it  did  not 
state  that  the  arraignment  was  at  the 
hour  appointed.  Costley  z/.  Com.,  118 
Mass.  I. 

Swearing  Jury  Before  Plea. — But  a 
judgment  which  recites  that  the  jury 
were  selected,  tried,  and  sworn  to 
try  the  prisoner,  etc.,  who  was  in- 
dicted for  the  crime  of  murder,  and 
states  that  the  prisoner  was  thereupon 
arraigned  and  pleaded  not  guilty  to 
the  indictment,  is  erroneous.  The 
plea  of  the  prisoner  should  have  pre- 
ceded the  selection  and  swearing  of 
the  jurv.  State  v.  Hughes,  i  Ala, 
655. 

3.  Plasters  v.  State,  i  Tex.  App.  673; 


Wilson  V.  State,  17  Tex.  App.  525; 
Steagald  v.  State,  22  Tex.  App.  464; 
State  V.  Grate,  68  Mo.  22;  State  v. 
Winstrand,  37  Iowa  no;  Powell  v.  U. 
S.,Morr.  (Iowa)  17;  Sartorious  v.  State, 
24  Miss.  611;  Paris  v.  State,  36  Ala. 
232.     See  supra,  I,  5,  n.  i,  and  II,  5. 

Arraignment  Sufficiently  Shown. — Ar- 
raignment of  defendant  need  not  ap- 
pear in  the  record  when  the  latter 
shows  that  he  appeared,  moved  to 
quash  the  indictment,  and  then  pleaded 
not  guilty  and  submitted  the  cause  by 
consent  to  the  court  for  trial.  Sohn 
V.  State,  18  Ind.  389. 

Under  the  Illinois  practice  a  rec- 
ord showing  the  prisoner's  presence 
in  court,  and  that  he  was  called  upon 
to  plead,  and  pleaded  not  guilty, 
shows  sufficiently  an  arraignment. 
Fitzpatrick  z'.  People,  98  III.  App.  259. 

The  arraignment  is  sufficient  where 
the  record  shows  that  "the  case  was 
called  and  the  prisoner  was  duly  ar- 
raigned, and,  upon  his  arraignment, 
pleaded  not  guilty,  whereupon,"  etc.; 
and  again  the  entry,  "  whereupon 
*  *  *  the  defendant  was  arraigned 
and  the  indictment  in  said  cause  was 
read  to  him,  and  the  question  was 
asked  of  him,  '  Are  you  guilty  or  not 
guilty?'  to  which  he  replied,  'Not 
guilty,'  "  the  prisoner  having  gone  to 
trial  without  objection.  Denham  v. 
State,  22  Fla.  664.  See  also  Reed  v. 
State,  16  Fla.  564;  State  v.  Abrams,  11 
Oregon  169;  State  v.  Le  Ping  Bow,  10 
Oregon  27. 

Under  Virginia  Code,  1887,  4016, 
providing  that  a  person  to  be  tried  for 
any  felony  for  which  he  might  be  pun- 
ished with  death  may,  on  his  arraign- 
ment in  the  county  court,  demand  to  be 
tried  in  the  circuit  court,  it  is  suf- 
ficient arraignment  of  the  prisoner 
where  he  has  been  brought  to  the  bar 
of  the  court  to  answer  the  allegation 
contained  in  the  indictment,  and  the 
record  so  shows.  Stoneham  v.  Com., 
86  Va.  523. 

A  record  of  proceedings  upon  a 
criminal  complaint  which  sets  forth 
that   the    defendant,  on    his   arraign- 
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Mode  of  Recording. — The  mode  of  recording  the  defendant's  plea  is 
sometimes  prescribed  by  statute,  in  some  cases  being  entered  on 
the  minutes  of  the  court,*  in  others  on  the  back  of  the  indict- 
ment.* 

Plea  Not  Entered  Fully. — But  it  cannot  prejudice  the  defendant 
that  his  plea  was  not  entered  as  fully  as  it  ought  to  have  been.' 

Plea  Not  Beached  by  Keversal. — The  plea  of  not  guilty  upon  the 
record  is  not  reached  by  the  judgment  of  reversal.* 

3.  Trial  Without  Objection. — By  proceeding  to  trial  without  ob- 
jection, the  defendant  precludes  himself  from  taking  advantage 
of  the  failure  of  the  record  to  show  an  arraignment  or  plea.* 


ment,  was  "asked  by  the  court  whether 
he  was  guilty  or  not  guilty  of  the  of- 
fense charged  upon  him"  sufficiently 
shows  that  the  defendant  was  asked 
to  plead  to  the  charge.  Com.  v.  Har- 
vey, 103  Mass.  451.  See  also  Com.  v. 
Carey,  97  Mass.  541. 

Application  for  Change  of  Venue. — 
Where  the  record  shows  that  the  de- 
fendant appeared  and  applied  for  a 
change  of  venue  upon  affidavit  that 
he  could  not  have  a  fair  trial  in  the 
county  where  the  indictment  was 
found,  thus  showing  him  to  be  in- 
formed of  the  contents  of  the  indict- 
ment, it  was  held  that  the  failure  of 
the  record  to  show  formal  arraign- 
ment was  not  reversible  error.  Har- 
man  v.  State,  11  Ind.  311. 

Objection  to  Jurisdiction. — Where  the 
record  on  appeal  shows  that  an  indict- 
ment had  been  brought  against  de- 
fendant, that  he  had  come  into  court, 
and  that,  on  being  arraigned,  he  had 
voluntarily  pleaded  guilty,  an  objec- 
tion that  the  court  below  had  no  juris- 
diction over  the  person  will  not  be  en- 
tertained. Legerwood  v.  State,  134 
Ind.  181;  Harbin  v.  State,  133  Ind.  698. 

Where  Two  Persons  are  jointly  in- 
dicted and  no  severance  is  ordered, 
the  plea  of  guilty  of  one  is  part  of  the 
record  of  the  trial,  there  being  but  one 
case.     State  v.  Jackson,  106  Mo.  174. 

1.  Indiana. — Tindall  v.  State,  71  Ind. 
314,  under  sec.  97,  Criminal  Code. 

Illinois. — Long  v.  State,  102  111.  331, 
under  sec.  423  of  the  Criminal  Code, 
holding,  also,  that  the  entry  may  be 
ordered  even  after  the  trial,  nunc  pro 
tunc. 

California. — An  entry  on  the  minutes 
reciting  that  "defendant  thereupon 
interposes  a  plea  of  not  guilty  as 
stated  in  the  information"  is  sufficient 
under  Penai  Code,  sec.  1017,  which 
provides  that  such  entry  shall  recite 


that  "the  defendant  pleads  that  he  is 
not  guilty  of  the  offense  charged." 
People  V.  Wallace,  loi  Cal.  281. 

2.  Statute  Not  Mandatory. — Such  a 
statute  is  not  mandatory;  and  the 
failure  to  so  enter  it  is  no  ground  for 
a  reversal  of  the  judgment  when  the 
plea  is  contained  in  another  part  of 
the  record.     Preuitt  v.  People,  5  Neb. 

377- 

3.  People  V.  O'Leary  (Cal.,  1888),  16 
Pac.  Rep.  884. 

4.  Sutcliffe  V.  State,  18  Ohio  469. 
See  also  Custisi/.  Com.,  87  Va.  589. 

5.  People  V.  Tower  (Supreme  Ct.), 
17  N.  Y.  Supp.  395,  63  Hun  (N.  Y.) 
624;  State  V.  Cassady,  12  Kan.  550; 
U.  S.  V.  MoUoy,  31  Fed.  Rep.  19;  Moore 
V.  State,  51  Ark.  130,  holding  that  the 
omission  was  not  prejudicial  error 
within  the  meaning  of  Mansf.  Dig., 
Arkansas,  §  246S. 

Where  the  record  shows  that  the 
accused  announced  himself  ready  for 
trial,  that  may  be  treated  as  in  effect 
the  entry  of  a  plea,  and  the  failure  of 
the  record  to  show  plea  is  not  error. 
Spicer  v.  People,  11  111.  App.  294. 

Where  one  on  arraignment  stood 
mute  and  was  tried  as  if  he  pleaded 
not  guilty,  and  appealed,  the  omis- 
sion of  a  formal  entry  of  the  plea  on 
the  record  transmitted  is  not  error. 
Com.  V.  McKenna,  125  Mass.  397. 

Where  an  indictment  names  G.  M. 
B.  as  one  of  the  defendants,  while  the 
testimony  shows  that  the  person  in- 
tended is  G.  J.  B.,  but  it  does  not  ap- 
pear that  the  real  party  charged  was 
not  present  at  the  trial  and  fully  iden- 
tified, and  the  cause  was  tried  as  if  he 
had  pleaded  not  guilty,  the  failure  of 
the  record  to  show  affirmatively  that 
the  arraignment  was  made  or  waived 
and  the  plea  put  in,  is  a  mere  irregu- 
larity, and  not  prejudicial.  State  v. 
Bowman,  78  Iowa  519. 
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4.  Felony  Cases, — In  felony  cases  it  must  appear  upon  record 
that  the  defendant  was  present  and  entered  his  plea  personally,* 
and  in  some  jurisdictions,  by  virtue  of  statute,  if  the  plea  be 
guilty,  that  it  was  voluntary,  and  that  he  was  admonished  by  the 
court  of  the  consequences.* 

5.  Amendment  of  Record. — Where  the  record  is  found  to  contain 
no  entry  of  the  plea,  the  court  may,  during  the  trial  term,  allow 
an  amendment  inserting  the  plea  of  not  guilty,  the  fact  of  the 
plea  being  admitted.* 


1.  Warrace  v.  State  (Fla.,  1891),  8 
So.  Rep.  748;  State  v.  Sutfin,  22  W. 
Va.  771;  Younger  v.  State,  2  W.  Va. 
579;  Sperry  v.  Com.,  9  Leigh  (Va.) 
623;  Hooker  v.  Com.,  13  Gratt.  (Va.) 
763;  Slate  V.  Lartigue,  6  La.  Ann.  404; 
McQuillen  v.  State,  8  Smed.  &  M. 
(Miss.)  587;  Wilson  v.  State,  42  Miss. 
639;  Baker  v.  State,  39  Ark.  180.  See 
supra,   II,  3. 

Presence. — Where  there  is  no  con- 
trary showing  in  the  record,  the  pre- 
sumption will  obtain  that  the  defend- 
ant was  present  when  the  plea  of  not 
guilty  was  entered  for  him  by  his 
counsel.     People  v.  Cline,  83  Cal.  374. 

The  arraignment  of  the  prisoner 
implies  his  presence.  Where  the  rec- 
ord of  the  proceeding  in  a  criminal 
case  shows  the  arraignment  of  the 
prisoner,  his  personal  presence  is  also 
thereby  shown,  for  his  arraignment  in- 
volves his  personal  appearance. 
Where  the  prisoner's  presence  in  court 
can,  by  a  fair  intendment,  be  collected 
from  the  record,  that  is  sufficient. 
Schram  v.  People,  33  111.  276.  See 
also  Lawrence  v.  Com.,  30  Gratt. 
(Va.)  845. 

Where  there  is  sufficient  in  the  rec- 
ord to  show  the  presence  of  the  pris- 
oner in  court  during  the  proceedings, 
the  omission  to  read  the  indictment  to 
the  prisoner  and  to  demand  of  him 
whether  he  is  guilty  or  not  guilty  of 
the  charge  is  waived  by  his  pleading 
to  the  indictment.  Dixon  v.  State,  13 
Fla.  631. 

If  the  record  shows  that  the  defend- 
ant w^as  regularly  arraigned,  it  will  be 
presumed  he  was  present  at  the  rendi- 
tion of  the  verdict  where  the  contrary 
does  not  appear.  Harriman  v.  State, 
2  Greene  (Iowa)  270. 

2.  Texas.  —  Saunders  v.  State,  10 
Tex.  App.  336;  Wallace  v.  State,  10 
Tex.  App.  407;  Frosh  v.  State,  11 
Tex.    App.    280;    Harris   v.   State,   17 


Tex.  App.  559;  Paul  v.  State,  17  Tex. 
App.  583;  Turner  v.  State,  17  Tex. 
App.  589;  Sanders  v.  State,  18  Tex. 
App.  372;  Evers  v.  State,  32  Tex. 
Crim.  App.  283.      See  supra,  II,  7,  b. 

Michigan — Examination  by  Judge. — In 
Michigan  it  must  appear  of  record 
that  the  judge  had  examined  the  pris- 
oner as  to  whether  or  no  the  plea  of 
guilty  was  voluntary.  Clark  v.  Peo- 
ple, 44  Mich.  308;  Edwards  v.  People. 
39  Mich.  760.  See  People  v.  Ferguson, 
48  Mich.  41;  Henning  v.  People,  40 
Mich.  733;  People  v.  Ellsworth  (Mich., 
1888),  36  N.  W.  Rep.  236. 

3.   Territory  v.  Clayton,  8  Mont.  i. 

Defendant  Absent. — An  order  for  the 
correction  of  the  record  may  be  made 
in  the  absence  of  the  defendant. 
State  V.  Westfall,  49  Iowa  328. 

In  Iowa  by  statute,  if  no  plea  is 
entered  of  record  by  the  justice  of  the 
peace,  it  may  be  entered  by  the  dis- 
trict court  on  appeal.  State  v.  Mc- 
Combs,  13  Iowa  426. 

Nunc  Pro  Tunc  Entry. — Where  on  ap- 
peal a  case  is  remanded  to  the  end  that 
the  record  in  the  court  below  may  be 
perfected,  the  trial  court  may  enter 
the  plea  of  not  guilty  nunc  pro  tunc 
where  the  court  finds  the  fact  to  be 
that  such  a  plea  was  made,  but  by  in- 
advertence on  the  part  of  the  clerk  it 
was  not  entered.  State  v.  Farrar,  104 
N.  Car.  702. 

Texas — Pending  Appeal. — It  is  pro- 
vided by  Code  of  Criminal  Proc. 
(Pasc.  Dig.,  art.  3191)  that  "the  effect 
of  an  appeal  is  to  suspend  and  arrest 
all  further  proceedings  until  the  judg- 
ment of  the  Supreme  Court  [Court 
of  Appeals]  has  been  received  by  the 
District  Court."  It  is  not  competent, 
therefore,  for  the  court  below,  pend- 
ing an  appeal,  to  so  amend  its  minutes 
as  to  make  them  show  that  the  de- 
fendant pleaded  not  guilty.  Knight 
V.  State,  7  Tex.  App.  206. 
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ARREST   OF  JUDGMENT. 

By  Robert  Grattan. 

I.  Definition,  794. 
n.  Geounds  of  Aeeest  in  Geneeai,  795. 

1.  Defects  of  Record,  795. 

2.  Appellate  Proceedings,  795. 

3.  Substantial  Errors,  796. 

4.  Errors  Fatal  on  Demurrer,  796. 

5.  Statute  Repealed  under  which  Indictment  Drawn,  796. 

6.  Record  Showing  that  Defendant  Should  be  Released,  797. 

m  Defects  and  Ieeeoulaeities  as  to  Faeties,  797. 

1.  Generally,  797. 

2.  Nonresidence,  797. 

3.  Misnomer,  797. 

4.  Death,  798. 

rv.  Defective  Pleadings,  798. 

1 .  Defective  Statement  of  Cause  of  Action,  798. 

2.  No  Substantial  Cause  of  Action,  799.     " 

3.  Defective  Counts  in  Declaration,  8cx). 

4.  Defective  Counts  ift  Indictment,  801, 

5.  Duplicity  in  Pleaditig,  802, 

6.  Joinder  of  Counts  and  Causes  of  Action,  802. 

V.  Defective  Veedict,  804. 

1 .  Not  Conforming  to  Issue  or  Indictment,  804. 

2.  upon  an  Itnmaterial  Issue,  805. 

3.  Insufficient  to  Sustain  a  Judgment,  805. 

VI.  Objections  to  the  Juey,  805. 

1.  Jury  Illegally  Constituted,  805. 

2.  Irregularities  in  Summoning  and  Impaneling  Jury,  806. 

3.  Misconduct  on  Part  of  Jury,  807. 

Vn.   JUEISDICTION,  808. 

1.  Over  the  Stibject-maiter,  808. 

2.  Over  the  Person  of  Defendant,  808. 

Vin.  Insufficient  Geounds  of  Aeeest,  809. 

1.  Generally,  809. 

2.  Statute  of  Limitations,  811. 

3.  Matters  Dehors  the  Record,  8 1 2. 

4.  Objection  to  Evidence,  813. 

5.  Irregularities  at  Trial,  813. 
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Grounds  of  Arrest        ARREST   OF   JUDGMENT. 


in  General. 


IX.  Gkotinds  of  Aeeest  Governed  by  Statute,  814, 
X.  The  Motion— Decision  and  Effect,  815. 

1.  How  and  When  Made,  815. 

2.  As  Waiver  of  Motion  for  New  Trial,  818. 

3.  After  Overruling  a  Demurrer,  818. 

4.  Bow  Determined,  ^ig. 

5.  Effect  of  Motion  When  Sustained,  820. 

6.  Effect  of  Motion  When  Overruled,  821. 

7.  Costs  of  Motion,  822. 

I.  Definition. — Arrest  of  judgment  is  the  act  of  staying  a  judg- 
ment, or  refusing  to  render  judgment,  in  actions  at  law  and  in 
criminal  cases,  after  verdict,  for  some  matter  intrinsic,  appearing 
on  the  face  of  the  record,  which  would  render  the  judgment,  if 
given,  erroneous  or  reversible.* 

II,  Gkounds  of  Aerest  in  General— 1.  Defects  of  Record.— The 
elementary  rule  as  to  arrest  of  judgment  is  that  only  those  errors 
which  appear  on  the  face  of  the  record,*  or  those  matters  which 


1.  Black  L.  Diet.  90;  3  BI.  Com.  393; 
3  Stephen  Com.  628;  2  Tidd  Pr.  918; 
Brown  L.  Diet.  47;  Bouv.  L.  Diet.  185. 

2.  Alabama. — Williamson  v.  Braneh 
Bank,  3  Ala.  504;  Sparks  v.  State,  59 
Ala.  82. 

Arkansas. — Walker  v.  State,  35  Ark. 
386;  Atkins  V.  State,  16  Ark.  568. 

Florida. — Jordan  v.  State,  22  Fla. 
528;  Sedgwick  v.  Dawkins,  18  Fla. 
335;  Smith  V.  State,  29  Fla.  408;  Gold- 
ing  V.  State,  31  Fla.  262. 

Georgia. — Herron  v.  State  (Ga. , 
1894),  19  S.  E.  Rep.  244;  McLane  v. 
State,  4  Ga.  335  ;  Garner  v.  State,  42 
Ga.  203;  Sanner  v.  Sayne,  78  Ga.  467  ; 
Brown  v.  Lee,  21  Ga.  159;  Collins 
v.  Hutchins,  21  Ga.  270;  PuUiam  v. 
Dillard,  71  Ga.  598;  State  v.  Allen,  R. 
M.  Charlt.  (Ga.)  518;  Reinhart  v. 
State,  29  Ga.  522;  Rountree  v.  Lath- 
rop,  69  Ga.  539;  Terrell  v.  State,  9  Ga. 
58;  Hammond  z/.  Caudler,  22  Ga.  281; 
London  v.  Coleman,  62  Ga.  146. 

Illinois. — Gardner  v.  People,  20  111. 
430;  Winship  v.  People,  51  111.  296; 
Jones  V.  People,  53  111.  366;  Gardner 
V.  People.  4  111.  83;  Wallace  v.  Curtiss, 
36  111.  159. 

Indiana. — Adams  v.  State,  11  Ind. 
304;  Case  V.  State,  5  Ind.  i;  Balliett 
V.  Humphreys,  78  Ind.  3S8;  Boor  v. 
Lowrey,  103  Ind.  468. 

Louisiana. — State  v.  Miller,  36  La. 
Ann.  158;  State  v.  Crawford,  32  La. 
Ann.  526;  State  v.  Frey,  35  La.  Ann. 
106;  State  V.  Casey,  44  La.  Ann.  969; 
State  V.  Addison,  15  La.  Ann.  185; 
State  V.  White,  37  La.  Ann.  172;  State 


V.  Pete,  39  La.  Ann.  1095;  State  v. 
Thomas,  35  La.  Ann.  24;  State  v. 
Green,  36  La.  Ann.  185. 

Maine. — State  v.  Carver,  49  Me. 
588,  27  Am.  Dee.  275;  State  z/.  Bangor, 
38  Me.  592;  State  v.  Godfrey,  24  Me. 
232,  41  Am.  Dec.  382. 

Maryland. — Horsey  v.  State,  3  Har. 
&  J.  (Md.)  2. 

Massachusetts. — Com,  v.  Edwards, 
12  Cush.  (Mass.)  187;  Com.  v.  Dono- 
hue,  126  Mass.  51. 

Minnesota. — State  v.  Conway,  23 
Minn.  291. 

Mississippi. — Heward  v.  State,  13 
Smed.  &  M.  (Miss.)  261;  Frank  v. 
State,  39  Miss.  705;  Green  v.  State,  28 
Miss.  687;  McBeth  v.  State,  50  Miss. 

83. 

Mtssouri. — State  v.  Connell,  49  Mo. 
282;  State  V.  Bonner,  5  Mo.  App.  13; 
Funkhuser  v.  Mallen,  62  Mo.  555; 
White  V.  Caldwell,  17  Mo.  App.  691. 

New  Hampshire.  —  Sewalls  Falls 
Bridge  v.  Fisk,  23  N.  H.  171. 

New  York. — Lee  v.  Brown,  5  Wend. 
(N.  Y.)  221;  People  v.  Kelly,  94  N. 
Y.  526;  People  V.  Thompson,  41  N.  Y. 
i;  Jacobowsky  v.  People,  6  Hun  (N. 
Y.)  524;  Campbell  v.  Stakes,  2  Wend. 
(N.  Y.)  137,  19  Am.  Dee.  561. 

North  Carolina. — State  v.  Craig,  89 
N.  Car.  475;  State  v.  George,  8  Ired. 
(N.  Car.)  324,  49  Am.  Dec.  392;  State 
V.  Douglass,  63  N.  Car.  500. 

Ohio. — Smith  v.  State,  8  Ohio  294; 
Challen  v.  Cincinnati,  40  Ohio  St.  113. 

Pennsylvania.  —  Delaware,  Div. 
Canal   Co.   v.    Com.,  60    Pa.    St.    367*,. 
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should  but  do  not  appear  on  the  face  of  the  record,*  can  be  urged 
in  arrest  of  judgment. 

2.  Appellate  Proceedings.— As  a  general  rule  defects  in  the  record 
of  the  lower  court  cannot  be  taken  advantage  of  by  motion  in 
arrest  of  judgment  in  the  superior  court  on  appeal.* 

Sharpe  v.  Clifford,  44  Ind.  346;  Mit- 
chell V.  State,  63  Ind.  276;  Adams  v. 
State,  II  Ind.  304. 

Kentucky. — Young  v.  Wickliffe,  7 
Dana  (Ky.)  447. 

Louisiana. — State  v,  Delerno,  11  La. 
Ann.  648. 

Maryland. — Keirle  v.  Shriver,  11 
Gill  &  J.  (Md.)  405. 

Massachusetts.  —  Com.  v.  Fay,  126 
Mass.  235;  Bloss  v.  Tobey,  2  Pick. 
(Mass.)  320. 

Mississippi. — Lusk  v.  State,  64  Miss, 
845.  . 

Missouri. — Jaccard  v.  Anderson,  32 
Mo.  188. 

North  Carolina. — State  z*.  Sheppard, 
97  N.  Car.  401;  State  v.  Lanier,  90  N. 
Car.  714;  State  v.  Douglass,  63  N.  Car. 
500. 

South  Carolina. — McHugh  v.  Cave, 
2  Brev.  (S.  Car.)  37. 

United  States. — U.  S.  v.  Kilpatrick, 
16  Fed.  Rep.  765;  Barriere  v.  Nairac, 
2  Dall.  (U.  S.)  249. 

Judgment  against  a  Feme  Covert. — If 
judgment  is  obtained  against  a  feme 
covert,  and  it  is  not  stated  in  the  record 
by  what  authority  the  contract  on 
which  the  judgment  was  had  was 
entered  into  on  her  part,  judgment 
will  be  arrested.  McHugh  v.  Cave,  2 
Brev.  (S.  Car.)  37. 

2.  It  is  no  ground  of  arrest  that  a 
police  court  record,  transmitted  to  the 
Superior  Court,  does  not  show  that 
the  defendant  was  arraigned  in  the 
police  court.  Cora.  v.  Dunbar,  15 
Gray  (Mass.)  209. 

So  it  is  no  ground  of  arrest  in  an 
appellate  court  that  the  defendant  was 
required  by  the  justice  to  give  a  recog- 
nizance not  required  by  law,  in  order 
to  prosecute  the  appeal.  Com.  v. 
Lynch,  14  Gray  (Mass.)  383. 

Nor  is  it  ground  for  arresting  judg- 
ment in  the  Court  of  Common  Pleas 
that  the  record  does  not  show  that  the 
complainant  was  examined  in  the 
court  below  in  the  presence  of  the  de- 
fendant. Com.  V.  Dillane,  11  Gray 
(Mass.)  67. 

Defect  in  Beeord  of  Magistrate. — In  a 
criminal  complaint  such  defect  cannot 
be  taken  advantage  of,  on  motion  in 


Com.  V.  Armstrong,  4  Pa.  Co.  Ct. 
Rep.  5- 

South  Carolina. — Burnett  z*.  Ballund, 
2  Nott.  &  M.  (S.  Car.)  435;  State  v. 
Heyward,  2  Nott.  &  M.  (S.  Car.)  312; 
State  V.  Creight,  I  Brev.  (S.  Car.) 
169,  2  Am.  Dec.  656. 

Texas. — Peter  v.  State,  11  Tex.  762. 

Vermont. — State  v.  Thornton,  56  Vt. 

35- 

Virginia. — Com.  v.  Watts,  4  Leigh 
(Va.)  672;  Com.  V.  Stephen,  4  Leigh 
(Va.)  679;  Hall  V.  Com.,  80  Va.  555. 

West  Virginia. — State  v.  Martin,  38 
W.  Va.  568. 

Wyoming. — Territory  v.  Pierce,  i 
Wyoming  Ter.  168. 

United  States. — Barriere  v.  Nairac,  2 
Dall.  (U.  S.)249. 

The  proceedings  of  a  court  are 
known  by  its  record;  and  if  the  facts 
insisted  upon  for  arresting  judgment 
do  not  appear  of  record,  the  legal  pre- 
sumption is  that  they  did  not  exist, 
especially  after  the  lapse  of  three 
years.     Garner  v.  State,  42  Ga.  203. 

Connecticut. — In  this  state  a  motion  in 
arrest  is  allowable  for  matters  not  ap- 
pearing of  record.  Hamilton  v.  Pease, 
38  Conn.  120;  Warner  v.  Robinson,  i 
Root  (Conn.)  194;  Talmadge  i*.  North- 
rop, I  Root  (Conn.)  522;  Smith  v. 
Ward,  2  Root  (Conn.)  302;  Bow  v. 
Parsons,  i  Root  (Conn.)  429;  Bullock 
V.  Hosford,  2  Root  (Conn.)  349;  Ben- 
nett V.  Howard,  3  Day  (Conn.)  212. 

Motions  in  arrest  (so  called  in  Con- 
necticut) to  set  aside  the  verdict  for 
matters  dehors  the  record  are  of  an  in- 
termediate character,  and  the  judg- 
ment upon  them  is  different  from  that 
in  other  states.  Hamilton  v.  Pease, 
38  Conn.  120. 

1.  Arkansas. — Lacefield  v.  State,  34 
Ark.  275. 

Connecticut. — Strong  v.  Avery,  I 
Root  (Conn.)  259;  Pettibone  v.  Goz- 
zard,  2  Root  (Conn.)  254. 

Illinois. — Gardner  v.  People,  20  111. 
430;  Commercial  Ins.  Co.  v.  Treasury 
Bank,  61  111.  482;  Smith  v  Curry,  16 
111.   147;   Schofield   V.    Settley,   31    111. 

515- 

Indiana. — Buckner  v.  State,  56  Ind. 
207;  Vawter  v.  Gilliland,   55  Ind.  278; 
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3.  Substantial  Errors. — Another  rule  of  general  application  is 
that  the  error  upon  which  an  arrest  of  judgment  will  be  allowed 
must  be  one  of  substance,* 

4.  Errors  Fatal  on  Demurrer. — The  error  relied  upon  on  motion 
in  arrest  must  be  one  which  would  have  been  fatal  upon  general 
demurrer,  as  where  the  declaration  is  so  defective  that  no  judg- 
ment can  be  rendered  thereon.* 

5.  Statute  Repealed  under  which  Indictment  Drawn. — Judgment 
will  also  be  arrested  where  the  statute  under  which  an  indictment 
was  drawn  has  been  repealed.^ 

Texas. — "A  motion  in  arrest  of  judg- 
ment shall  be  granted  upon  any  ground 
which  would  be  good  upon  exception 
to  an  indictment  or  information  for 
any  substantial  defect  therein."  Code 
Crim.  Proc.  art.  3143;  Weathersby  v. 
State,  I  Tex.  App.  643. 

2.  Francois  v.  State,  20  Ala.  83; 
Higgins  V.  Bogan,  4  Harr.  (Del.)  330; 
People  V.  Turner,  39  Cal.  370;  Snow- 
den  V.  State,  17  Fla.  386;  Smith  v. 
Curry,  16  111.  147;  Commercial  Ins. 
Co.  V.  Treasury  Bank,  61  111.  482;  St. 
Louis  Consolidated  Coal  Co.  z'.  Young, 
24  111.  App.  255;  Wright  V.  Ben- 
nett, 4  111.  258;  Wilson  V.  Myrick, 
26  111.  34;  Schofield  V.  Settley,  31 
111.  515;  Brawner  v.  Lomax,  23  111. 
443;  Com.  V.  Morse,  2  Mass.  130; 
Com.  V.  Hines,  loi  Mass.  209;  Com. 
V.  Child,  13  Pick.  (Mass.)  200; 
Com.  V.  Collins,  2  Cush.  (Mass.) 
557;  Com.  V.  Bean,  14  Gray  (Mass.) 
54;  Jaccard  v.  Anderson,  32  Mo.  188; 
Myers  v.  Field,  37  Mo.  434;  Hart  v. 
Harrison  Wire  Co.,  91  Mo.  414;  State 
V.  Barrett,  42  N.  H.  466;  Gould  v.  Kel- 
ley,  16  N.  H.  551;  State  v.  Gove,  34 
N.  H.  510;  Bellows  v.  Shannon,  2  Hill 
(N.  Y.)  86;  State  v.  Doyle,  11  R.  I.  574; 
State  V.  James,  2  Bay  (S.  Car.)  215; 
Philson  V.  Bampfield.  i  Brev.  (S.  Car.) 
202.  But  see  Spahr  v.  Nicklaus,  51 
Ind.  221;  Machon  v.  Randle,  66  Tex. 
282;  Merritt  v.  Dearth,  48  V^t.  65. 

"Exceptions,  therefore,  that  are 
moved  in  arrest  of  judgment  must  be 
much  more  material  and  glaring  than 
such  as  will  sustain  a  demurrer;  or,  in 
other  words,  many  inaccuracies  and 
omissions  which  would  be  fatal  if  early 
observed  are  cured  by  a  subsequent 
verdict,  and  not  suffered,  in  the  last 
stage  of  a  cause,  to  unravel  the  whole 
proceedings."  3  Bl.  Com.  394;  Gander 
V.  State,  50  Ind.  541;  Nicholson  v. 
Carr,  3  Blackf.  (Ind.)  105. 

3.  U.  S.  V.  Goodwin,  20  Fed.  Rep. 
237;    State   V.    Williams,    97    N.    Car. 


arrest,  upon  appeal  in  the  Superior 
Court.  Com.  v.  Thompson,  2  Allen 
(Mass.)  507. 

Misrecital  of  the  Warrant  in  the  record 
of  the  lower  court  furnishes  no  ground 
of  arrest  on  appeal.  Com.  v.  Burke, 
121  Mass.  39;  Com.  v.  Huard,  121 
Mass.  56. 

Misrecital  of  the  Complaint  in  the 
lower  court  furnishes  no  ground  for 
arrest  on  an  appeal  to  the  Superior 
Court  where  the  complaint  on  its 
face  is  sufficient  to  authorize  a  verdict. 
Com.z'.McCormack,7  Allen  (Mass.)  532. 

1.  Verdict  Not  Answering  Issue. — Pet- 
tibone  v.  Gozzard,  2  Root  (Conn.)  254; 
Smith  V.  Raymond,  i  Day  (Conn.)  189; 
Kegwin  v.  Campbell,  i  Root  (Conn.) 
268;  Young  V.  Wickliffe,  7  Dana  (Ky.) 

447- 

Fatal  Defects  in  Indictment  or  Declara- 
tion.— Snowden  v.  State,  17  Fla.  386; 
Commercial  Ins.  Co.  v.  Treasury  Bank, 
61  111.  482;  Smith  f.  Curry,  16  111.  147: 
Schofield  V.  Settley,  31  111.  515;  Wright 
v.  Bennett,  4  111.  258;  Com.  v.  Hinds, 
loi  Mass.  209;  Jaccard  v.  Anderson, 
32  Mo.  188;  Gould  V.  Kelley,  16  N.  H. 
551;  State  V.  Gove,  34  N.  H.  510. 

Other  Errors  of  Substance. — Culver  v. 
Third  Nat.  Bank,  64  111.  528;  Nelson 
V.  Borchhenius,  52  111.  236;  Wilson  v. 
Myrick,  26  111.  34;  Mork  v.  Com., 
6  Bush  (Ky.)  397;  State  v.  Miller, 
36  La.  Ann.  158;  State  v.  Green,  36 
La.  Ann.  185;  Stevenson  v.  Hayden, 
2  Mass.  406;  Barnes  v.  Hurd,  11  Mass. 
59;  Miller  v.  State,  33  Miss.  356; 
Clough  V.  Tenney,  5  Me.  446;  Bellows 
V.  Shannon.  2  Hill  (N.  Y.)  86;  Philson 
V.  Bampfield,  i  Brev.  (S.  Car.)  202; 
State  V.  Dozier,  2  Spears  (S.  Car.)  211; 
State  V.  Lohmdn,  3  Hill  (S.  Car.)  67; 
Barriere  v.  Nairac,  2  Dall.  (U.  S.)  249; 
Haselton  v.  Weare,  8  Vt.  480;  Hard- 
ing V.  Cragie,  8  Vt.  508;  Walker  v. 
Sargeant,  11  Vt.  327;  Needham  v.  Mc- 
Auley,  13  Vt.  68;  Sylvester  v.  Downer, 
18  Vt.  32;  Joy  V.  Hill,  36  Vt.  333. 
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6.  Record  Showing  that  Defendant  Should  Be  Released.— Or  in  a 
criminal  case,  where  it  appears  of  record  that  the  defendant  for 
any  reason  should  be  released.* 

ill.  Defects  AND  IRREGITLAKITIES  AS  TO  Paeties— 1.  Generally.— 
As  a  general  rule  defects  and  irregularities  as  to  parties  are  waived 
by  going  to  trial  without  exception,  and  cannot  be  urged  in  arrest 
of  judgment.* 

2.  Nonresidence. — Nonresidence,  where  it  affects  the  rights  of 
a  party,  must  be  pleaded  and  cannot  be  taken  advantage  of  on 
motion  in  arrest  of  judgment  before  courts  of  general  jurisdic- 
tion.* 

3.  Misnomer. — Misnomer  is  only  a  matter  in  abatement,  not 
an  error  for  which  judgment  will  be  arrested.* 

Contra. — Grier,  J.,  delivering  the 
opinion  of  the  court  in  Farni  v.  Tes- 
son,  I  Black  (U.  S.)  315,  says  :  "  De- 
fendant can  object  to  a  nonjoinder  of 
plaintiffs,  not  only  by  demurrer,  but  in 
arrest  of  judgment  under  the  plea  of 
the  general  issue." 

Joinder  of  Husband  and  Wife. — The 
husband  has  the  exclusive  right  to  sue 
after  marriage  for  words  then  spoken 
touching  the  reputation  or  character 
of  his  wife  for  chastity  previous  to  her 
marriage;  and  the  misjoining  of  the 
wife  in  such  suit  is  cause  for  an  arrest 
of  judgment.  Hemming  v.  Elliott,  66 
Md.  197.  And  see  Barnes  v.  Hurd,  11 
Mass.  59,  where  judgment  was  ar- 
rested after  verdict  because  injuries 
were  charged  in  an  action  for  which 
husband  and  wife  could  not  join. 
Contra,  Edmonson  v.  Phillips,  73  Mo. 
57- 

Beal  Parties  in  Interest. — Suit  must 
be  brought  in  the  name  of  the  real 
parties  in  interest;  and  a  judgment  in 
favor  of  the  assignor  of  a  note  to  the 
use  of  the  assignee  should  be  arrested. 
Hutchings  v.  Weems,  35  Mo.  285. 

3.  Slaughter  v.  Thompkins,  Dudley 
(Ga.)  117;  Washington,  etc.,  Tel.  Co.  v. 
Hobson,  15  Gratt.  (Va.)  122. 

Defendants  in  such  cases,  by  appear- 
ing and  filing  issuable  pleas,  waive 
their  right  to  be  sued  in  the  county 
where  they  reside.  Slaughter  v. 
Thompkins,  Dudley  (Ga.)  117. 

4.  Scull  V.  Briddle,  2  Wash.  (U.  S.) 
200,  even  in  criminal  cases;  Com.  v. 
Dedham,  16  Mass.  146;  Foster  v.  State, 
I  Tex.  App.  531. 

Misspelling  in  a  Name,  when  the 
sound  is  not  altered,  is  unimportant, 
and  no  ground  of  arrest.  State  v. 
Upton,  I  Dev.  (N.  Car.)  513;  Toledo» 
etc.,  R.  Co.  V.  Ingrahm,  77  111.  309. 


455;  State  V.  Cress,  4  Jones  (N.  Car.) 
421;  State  V.  Long,  78  N.  Car.  571; 
State  V.  Nutt,  Phil.  (N.  Car.)  20. 

But  where  an  indictment  charges 
the  larceny  of  a  horse  to  have  been 
committed  a  certain  time  after  the  pas- 
sage of  the  statute  which  prescribes 
the  punishment  of  such  crime,  and 
the  defendant  is  found  guilty,  judg- 
ment cannot  be  arrested  upon  the 
ground  that  prior  to  that  time  there 
had  been  several  statutes  prescribing 
different  modes  of  punishment.  State 
V.  Evans,  69  N.  Car.  40. 

Where,  by  the  North  Carolina  act  of 
1869,  the  punishment  for  arson  was 
confinement  in  the  penitentiary,  and 
by  the  act  of  1871,  death,  the  offense 
being  committed  after  the  last  act, 
but  the  time  designated  in  the  indict- 
ment being  before  it,  and  there  was  no 
averment  in  the  indictment  specifying 
which  of  the  two  acts  it  was  found  un- 
der, upon  a  verdict  of  guilty, — held, 
that  the  judgment  must  be  arrested. 
State  V.  Wise,  66  N.  Car.  120. 

1.  Atkins  V.  State,  16  Ark.  558. 

Where  the  record  recited  that  the  in- 
dictment was  returned,  etc.,  during 
the  October  term,  and  upon  the  face  of 
the  indictment  it  appeared  that  it  had 
been  tried,  etc.,  at  the  November 
term,  there  being  nothing  in  the  rec- 
ord to  identify  such  indictment,  judg- 
ment was  arrested.  Hague  v.  State, 
34  Miss.  616. 

2.  Gonley  !».  Thompson,  30  Ark.  399; 
Little  Rock,  etc.,  R.  Co.  v.  Dyer,  35 
Ark.  360;  Miller  z/.  Blake,  6  Colo.  118; 
Miller  v.  Keokuk,  etc.,  R.  Co.,  63 
Iowa  680;  Demeritt  v.  Mills,  59  N.  H. 
18.  See  also  Morgan  v.  Stone,  li 
Cush.  (Mass.)  254;  Edmonson  v.  Phil- 
lips, 73  Mo.  57;  Reugger  v.  Linden- 
berger,  53  Mo.  364. 
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4.  Death. — The  death  of  one  of  several  plaintiffs  which  does 
not  appear  of  record  is  no  ground  for  arresting  judgment.* 

IV.  Defective  Pleadings— 1.  Defective  Statement  of  Cause  of 
Action. — It  is  a  well-settled  principle  of  law  that  a  good  title  de- 
fectively set  forth,  or  a  defective  statement  of  a  substantial  cause 
of  action,  is  curable  error  against  which  an  arrest  of  judgment 
cannot  avail,*  and  on  a  motion  in  arrest  of  judgment,  if  an  indict- 


A  Petition  for  Locating  a  Highway 

must  set  out  the  full  names  of  the 
parties  whose  lands  will  be  affected; 
and  such  defects  as  setting  out  the  in- 
itials or  partnership  names  only  are 
fatal  on  motion  in  arrest.  Vawter  v. 
Gilliland,  55  Ind.  27S. 

When  a  Corporation  Pleads  to  an  ac- 
tion by  its  true  name  when  sued  by  a 
false  one,  such  misnomer  is  no  cause 
for  arrest  of  judgment.  Gilbert  v. 
Nantucket  Bank,  5  Mass.  97. 

Unincorporated  Company  Suing  in  the 
Tirm-name. — A  complaint  by  an  unin- 
corporated company  in  its  firm  name 
and  style  alone,  not  setting  out  the  in- 
dividual names  of  its  members,  is  bad 
both  on  demurrer  and  motion  in  arrest 
of  judgment.  Pollock  v.  Dunning,  54 
Ind.  115. 

1.  Crow  V.  State,  23  Ark.  684; 
Rountree  v.  Lathrop,  69  Ga.  539. 

Under  Massachusetts  Stat.  1S22,  c.  312, 
§  22,  the  death  of  one  of  the  parties 
named  as  demandants,  before  the  date 
of  the  writ,  is  no  cause  for  arresting 
judgment.  Emery  v.  Osgood,  i  Allen 
^Mass.)  244. 

Action  by  Copartners. — In  an  action 
by  copartners,  the  use  of  the  name  of 
one  of  the  coplaintiffs  after  a  sugges- 
tion of  his  death  is  not  an  irregular- 
ity sufficient  to  arrest  the  judgment. 
Billingslea  v.  Smith,  77  Md.  504. 

2.  Parker  v.  Abrams,  50  Ala.  35; 
Griffin  v.  Pratt,  3  Conn.  515;  Dale  v. 
Dean,  16  Conn.  579;  Gaylord  v. 
Payne,  4  Conn.  195;  Russell  v.  Slade, 
12  Conn.  462;  Champion  v.  Mumford, 
Kirby  (Conn.)  170;  Hendrick  v.  See- 
ley,  6  Conn.  179;  Lewis  v.  Niles,  i 
Root  (Conn.)  346;  Crone  v.  Mallinck- 
rodt,  9  Mo.  App.  346;  Pomeroy  v. 
Benton,  57  Mo.  531;  Priest  v.  Birches, 
3  Mo.  App.  565;  Burdsal  v.  Davies, 
58  Mo.  138;  Corpenny  v.  Sedalia, 
57  Mo.  88;  State  v.  Carroll,  9  Mo. 
App.  275;  Saulsbury  v.  Alexander, 
50  Mo.  142;  Grove  v.  Kansas  City,  75 
Mo.  672;  Edmonson  v.  Phillips,  73 
Mo.  57;  State  v.  Williams,  77  Mo.  463; 
Bedell  v.  Stevens,  28  N.  H.  118;  Wal- 


pole  V.  Marlow,  2  N.  H.  385;  Ingersoll 
V.  Jackson,  9  Mass.  494;  Cole  v.  Har- 
man,  8  Smed.  &  M.  (Miss.)  562;  Max- 
field  V.  Johnson,  2  Ohio  208;  McFeely 
V.  Vantyle,  2  Ohio  197;  Borbridge  v. 
Herst,  6  Phila.  (Pa.)  391;  Harding  v. 
Cragie,  8  Vt.  509;  Dobson  v.  Campbell, 
I  Sumn.  (U.  S.)  326;  Gray  v.  James, 
Pet.  (C.  C.)482. 

Declaration  Not  Demnrrable. — A  mo- 
tion in  arrest  will  not  be  granted  if 
the  declaration  on  its  face  shows  a 
valid  cause  of  action,  and  is  not  de- 
murrable. Hyer  v.  Vaughn,  18  Fla. 
647. 

Tendering  Issue  on  Defective  Declara- 
tion.— A  declaration  setting  forth  that 
the  defendant  owes  the  plaintiff  a  cer- 
tain sum  for  work  done  and  money 
lent  is  defective,  but  if  the  defendant 
answers  over  without  demurrer  or 
motion,  tendering  an  issue  of  fact, 
and  a  verdict  is  rendered,  a  motion  in 
arrest  on  the  ground  that  no  cause  of 
action  is  shown  comes  too  late.  Sauls- 
bury  V.  Alexander,  50  Mo.  142. 

Incorrect  Description.  —  Where  the 
complaint  incorrectly  described  the 
land,  but  it  was  admitted  that  the 
land  was  correctly  described  in  the 
mortgage  which  was  made  part  of 
the  complaint, — held,  that  the  court 
did  not  err  in  overruling  a  motion  in 
arrest  of  judgment.  Benner  v.  Bragg, 
68  Ind.  338. 

Where  Title  is  Defectively  Set  Out  in  a 
declaration,  and  the  fact  omitted  is 
set  out  in  the  plea,  judgment  will  not 
be  arrested  after  verdict.  McFeely  v. 
Vantyle,  2  Ohio  198. 

Facts  Inferable  from  Entire  Pleadings. 
— If  facts  requisite  to  constitute  a 
cause  of  action  are  necessarily  infer- 
able from  the  pleadings  taken  in  their 
entirety,  though  informal  in  parts, 
judgment  will  not  be  arrested  after 
verdict.  Corpenny  v.  Sedalia,  57  Mo. 
88;  Edmonson  v.  Phillips,  73  Mo.  57; 
State  V.  Williams,  77  Mo.  467. 

Inartificial  Declaration.  —  Although 
the  declaration  is  loosely  and  inarti- 
ficially    drawn,    yet    if,    taken     alto- 
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ment  is  found  to  contain  all  the  essential  elements  of  a  public 
offense,  even  though  they  are  to  some  extent  defectively  stated, 
it  will  be  held  sufficient.* 

2.  No  Substantial  Cause  of  Action. — But  if  it  appears  from  the 
face  of  the  declaration  that  the  cause  of  action  itself  is  defective, 
•or  that  there  is  no  substantial  cause  of  action,  then  judgment  will 
be  arrested,  since  such  a  defect  cannot  be  cured  by  the  verdict.* 

State  V.  Delerno,  ii  La.  Ann.  648; 
Com.  V.  Hinds,  loi  Mass.  209;  Kings- 
sley  V.  Bill,  9  Mass.  197;  Williams 
V.  Hingham,  4  Pick.  (Mass.)  341;  Jac- 
card  V.  Anderson,  32  Mo.  188;  Picker- 
ing V.  Mississippi  Valley  Nat.  Tel.  Co., 
47  Mo.  460;  State  v.  Williams,  77 
Mo.  467;  Gould  V.  Kelley,  16  N.  H. 
551;  State  V.  Gove,  34  N.  H.  510;  Be- 
dell V.  Stevens,  28  N.  H.  118;  Walpole 
V.  Marlow,  2  N.  H.  385;  Sewalls  Falls 
Bridge  v.  Fisk,  23  N.  H.  171;  Ad- 
dington  v.  Allen,  11  Wend.  (N.  Y.) 
374;  Bartlett  v.  Crozier,  17  Johns. 
(N.  Y.)  439;  Maxfield  v.  Johnston, 
2  Ohio  207;  Philson  v.  Bampfield, 
I  Brev.  (S.  Car.)  202;  Haselton  v. 
Weare,  8  Vt.  484;  Harding  v.  Cragie, 
8  Vt.  509;  State  v.  Bacon,  7  Vt.  219; 
Dobson  V.  Campbell,  i  Sumn.  (U.  S.) 
326. 

Thus,  a  petition  which  does  not  show 
a  cause  of  action,  without  reference  to 
exhibits  filed,  is  bad  upon  demurrer  or 
motion  in  arrest  of  judgment.  Bow- 
ling V.  McFarland,  38  Mo.  465. 

Fact  Essential  to  Cause  of  Action 
Omitted. — Where  an  independent  fact 
essential  to  the  cause  of  action  is 
omitted,  the  pleadings  will  be  bad 
upon  a  motion  in  arrest  of  judgment. 
Eberhart  v.  Reister,  96  Ind.  480;  Pierse 
V.  Thornton,  44  Ind.  235;  Sharpe  v. 
Clifford,  44  Ind.  346;  Heddens  v. 
Younglove,  46  Ind.  212;  Newman 
V.  Perrill,  73  Ind.  153;  Crawford 
V.  Crockett,  55  Ind.  220;  Frazer  v. 
Roberts,  32  Mo.  457;  Welch  v.  Bryan, 
28  Mo.  30. 

A  motion  in  arrest  was  held  to  be 
properly  sustained,  because  the  com- 
plaint which  sought  to  enforce  a  me- 
chanic's lien  did  not  aver  that  the 
materials  were  furnished  for  the  build- 
ing. Crawford  v.  Crockett,  55  Ind. 
220. 

So  also  where  the  complaint  failed 
to  aver  a  demand,  where  a  demand 
was  essential  to  the  cause  of  action. 
Heddens  v.  Younglove,  46  Ind.  212; 
Pierse  v.  Thornton,  44  Ind.  235. 
Where,  upon  an  indictment  for  false 


gether,  the  amount  claimed,  the  time 
of  payment,  etc.,  can  be  arrived  at 
with  reasonable  certainty,  judgment 
will  not  be  arrested.  Lester  v.  Pied- 
mont, etc.,  L.  Ins.  Co.,  55  Ga.  480. 

Whole  Declaration  on  Proof. — It  is  no 
ground  for  arrest  of  judgment  that 
the  declaration  was  defective,  if  the 
defendant  by  his  pleadings  put  the 
whole  declaration  on  proof,  and  the 
issue  was  found  against  him.  Wet- 
more  V.  Woodbridge,  Kirby  (Conn.) 
164. 

1.  Graeter  v.  State,  105  Ind.  273; 
Greenley  v.  State,  60  Ind.  141;  Lowe 
V.  State,  46  Ind.  305;  Shepherd  v. 
State,  64  Ind.  43. 

So  judgment  will  not  be  arrested 
where  the  indictment  is  substantially 
-correct,  though  inartificially  drawn. 
Morgan  v.  State,  13  Smed.  &  M.  (Miss.) 
242;  Com.  V.  Arnold,  4  Pick.  (Mass.) 
251. 

Uncertainty  in  Indictment.  —  Uncer- 
tainty in  the  statement  of  the  offense 
charged,  either  in  the  indictment  or  in 
the  information,  whether  caused  by 
errors  or  discrepancies  in  the  dates 
or  otherwise,  affords  no  ground  for 
arresting  judgment.  Rubush  v.  State, 
112  Ind.  113.  See  also  Greenley  v. 
State,  60  Ind.  141;  Graeter  v.  Slate, 
105  Ind.  271. 

2.  Phelps  V.  Baldwin,  17  Conn.  212; 
Dale  V.  Dean,  16  Conn.  579;  GriflSn  v. 
Pratt,  3  Conn.  515;  Gaylord  v.  Payne, 
4  Conn.  195;  Russell  z/.  Slade,  12  Conn. 
462;  McCune  v.  Norwich  City  Gas 
Co. ,  30  Conn.  521;  Hitchcock  z/.  Page,  i 
Root(Conn.)  294;  Snowden  z'.  State,  17 
Fla.  386;  Smith  v.  Curry,  16  111.  147; 
Lester  v.  Piedmont,  etc.,  L.  Ins.  Co., 
55  Ga.  480;  Commercial  Ins.  Co.  v. 
Treasury  Bank,  61  111.  482;  St.  Louis 
Consolidated  Coal  Co.  v.  Yung,  24  111. 
App.  255 ;  Seelye  v.  People,  40  111.  App. 
449;  Wright  V.  Bennett,  4  HI-  258; 
Schofield  V.  Settley,  31  111.  515;  Harris 
V.  Harris,  61  Ind.  129;  Spaun  v.  Eagle 
Mach.  Co.,  87  Ind.  474;  Stewart  v. 
Terre  Haute,  etc.,  R.  Co.,  103  Ind.  44; 
Eberhart    v.    Reister,    96     Ind.    478; 
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3.  Defective  Counts  in  Declaration. — Practice  on  this  point  varies 
widely,  but  in  civil  cases  the  rule  in  England,  and  in  most  of  the 
United  States,  is  that  one  defective  count  is  fatal  where  there 
is  a  general  verdict  for  the  plaintiff,  and  that  judgment  will  be 
arrested.*  On  the  other  hand  it  is  held  by  some  courts  that  a 
motion  in  arrest  should  be  overruled  while  there  remains  a  good 
paragraph  on  which  to  enter  the  verdict.* 


tokens  and  swindling,  the  material 
fact  as  to  the  procuring  of  the  goods 
was  not  alleged  with  time  and  place, 
judgment  was  arrested.  State  v. 
Bacon,  7  Vt.  219. 

Assignment  of  Promissory  Note.  — 
Where  it  did  not  appear  in  the  declara- 
tion that  there  was  any  consideration 
for  the  assignment  of  a  note  upon 
which  suit  was  brought, — held,  judg- 
ment should  have  been  arrested.  Hib- 
born  V.  Artus,  4  111.  344. 

Declaration  Will  Not  Sustain  Judg- 
ment.— Where  the  declaration  is  so  de- 
fective that  it  will  not  sustain  a  judg- 
ment, it  may  be  taken  advantage  of  on 
motion  in  arrest  of  judgment.  Seelye 
V.  People,  40  111.  App.  449. 

Gist  of  Action  Omitted.  —  Where  the 
gist  of  the  action  is  omitted  judgment 
should  be  arrested.  Cooper  v.  Hal- 
bert.  2  McMuU.  (S.  Car.)  419;  Bedell 
V.  Stevens.  28  N.  H.  118. 

Slander. — In  an  action  of  slander  a 
declaration  so  defective  in  substantial 
averment  that  it  could  not  uphold  a 
verdict  in  general  assumpsit  must  be 
held  insufficient  upon  motion  in  arrest 
of  judgment.  Merritt  v.  Dearth,  48 
Vt.  65. 

Libel. — In  an  action  and  an  indict- 
ment for  libel  the  law  requires  the 
very  words  of  the  libel  to  be  set  out, 
in  order  that  the  court  may  judge 
whether  they  constitute  a  good  cause 
of  action;  and  unless  they  are  pro- 
fessed to  be  set  out,  the  declaration  or 
indictment  is  bad  on  motion  in  arrest. 
Com.  V.  Sweney,  10  S.  &  R.  (Pa.)  174. 

1.  In  Haselton  v.  Weare,  8  Vt.  480, 
Royce,  J.,  delivering  the  opinion  of 
the  court,  said:  "In  civil  cases,  if 
the  declaration  contain  several  counts, 
and  a  general  verdict  is  returned  for 
the  plaintiff,  judgment  will  be  arrested 
in  toto  if  any  one  count  is  fatally  de- 
fective." To  the  same  effect  see  Hard- 
ing V.  Cragie,  8  Vt.  501;  Carlisle  Bank 
V.  Hopkins,  i  T.  B.  Mon.  (Ky.)  245; 
Maxfield  v.  Johnston,  2  Ohio  204;  Hem- 
ming V.  Elliott,  66  Md.  197;  Clough  v. 
Tenney,    5    Me.     446;    Blanchard    v. 


Fisk,  2  N.  H.  398;  Peabody  v. 
Kinsley,  40  N.  H.  418;  Needham  v. 
McAuley,  13  Vt.  68;  Walker  v.  Sar- 
geant,  11  Vt.  327;  Sylvester  v.  Dow- 
ner, 18  Vt.  32;  Harding  v.  Cragie,  8 
Vt.  501;  Joy  V.  Hill.  36  Vt.  333. 

In  Benson  v.  Swift.  2  Mass.  52, 
Sedgwick,  J.,  says:  "There  is  no 
doubt  that  the  principle  of  law  is  set- 
tled, that  where  there  are  several 
counts  in  a  declaration,  and  one  of 
them  is  materially  defective  or  bad, 
and  a  general  verdict  is  found  upon 
them  all,  judgment  must  be  arrested. 
See  also  Kingsley  v.  Bill,  9  Mass.  197; 
Stevenson  v.  Hayden,  2  Mass.  406; 
Sullivan  v.  Holker,  15  Mass.  374. 

Ignoring  One  Count  and  Finding  upon 
the  Other. — When  two  counts  state  in 
different  forms  the  same  cause  of 
action,  the  ignoring  of  one  count  and 
finding  upon  the  other  is  no  ground 
for  motion  in  arrest  of  judgment. 
Moffett  V.  Turner,  23  Mo.  App.  194. 
See  also  Sellick  v.  Hall,  47  Conn.  260; 
Whitcomb  v.  Wolcott,  21  Vt.  368. 

In  an  Action  of  Slander. — If  the  words 
in  some  counts  are  actionable,  and 
those  in  others  not,  and  entire  dam- 
ages are  given,  judgment  will  be  ar- 
rested; but  if  the  plaintiff  apply,  he 
may,  on  payment  of  costs,  have  a 
venire  de  novo.  Hopkins  v.  Beedle,  i 
Cai.  (N.  Y.)  347.  Judgment  cannot  be 
entered  upon  a  verdict  assessing  en- 
tire damages  in  an  action  for  slander 
where  one  of  the  counts  is  bad.  Ken- 
nedy V.  Lowry,  i  Binn.  (Pa.)  396. 
But  where  no  material  evidence  has 
been  given  except  what  went  in  sup- 
port of  the  actionable  words,  it  will  be 
presumed  that  the  jury,  in  forming 
their  verdict,  paid  no  regard  to  other 
than  the  actionable  words,  and  in  such 
cases  the  court  will  direct  the  verdict 
to  be  entered  for  the  plaintiff  on  those 
counts  which  are  good.  Kennedy  v. 
Lowry,  i  Binn.  (Pa.)  396. 

2.  Lewis  V.  Niles,  i  Root  (Conn.) 
433;  Hoag  V.  Hatch,  23  Conn.  589; 
Toledo,  etc.,  R.  Co.  v.  Milligan,  52 
Ind.   505;   Waugh  v.  Waugh,  47  Ind. 
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4.  Defective  Counts  in  Indictment. — If  in  a  criminal  prosecution 
one  count  in  the  indictment  is  good,  it  will  sustain  a  conviction, 
although  the  other  counts  are  defective,  and  a  motion  in  arrest 
will  not  avail.* 


580;  Kelsey  v.  Henry,  48  Ind.  37; 
Spahr  V.  Nicklaus,  51  Ind.  221;  Harris 
V.  Rivers,  53  Ind.  216;  Newell  v. 
Downs,  8  Blackf.  (Ind.)  523;  Clarkson 
V.  McCarty,  5  Blackf.  (Ind.)  574; 
Findley  v.  Buchanan,  i  Blackf.  (Ind.) 
12;  Baddeley  v.  Patterson,  78  Ind.  157; 
Louisville,  etc.,  R.  Co.  v.  Fox,  loi 
Ind.  416;  Waugh  v.  Suter,  3  111.  App. 
271;  Bradshaw  v.  Hubbard,  6  111.  390; 
Smith  V.  Cleveland,  6  Met.  (Mass.) 
332;  Bishop  V.  Williamson,  11  Me.  495; 
Chisom  V.  School  Directors,  19  Ohio 
289. 

Where  some  of  the  counts  in  the 
declaration  are  sufficient  and  others 
defective,  and  a  general  verdict  is  re- 
turned, and  a  motion  in  arrest  of  judg- 
ment filed,  the  inclination  of  the  court 
is  to  sustain  the  verdict  unless  it  be 
made  to  appear  that  the  finding  was 
on  the  defective  count.  Camp  v.  Bar- 
ker, 21  Vt.  469;  Whitcomb  v.  Wolcott, 
21  Vt.  368;  Chisom  v.  School  Directors, 
19  Ohio  289;  Johnson  v.  MuUin,  12 
Ohio  10. 

Where  No  Part  of  the  Evidence  Applies 
to  the  Bad  Count. — Where  the  declara- 
tion contains  a  good  and  a  bad  count, 
and  a  general  verdict  is  rendered  for 
the  plaintiff,  with  entire  damages,  if  it 
appears  from  the  notes  of  the  judge 
that  no  part  of  the  evidence  exhibited 
to  the  jury  applied  in  a  serious  meas- 
ure to  the  bad  count,  then  the  verdict 
may  be  amended  by  order  of  the 
court,  so  as  to  apply  to  the  good  count 
only,  and  judgment  will  be  given  on 
such  count  only,  notwithstanding  a 
motion  in  arrest.  Peabody  v.  Kins- 
ley, 40  N.  H.  418;  Stafford  v.  Green, 
I  Johns.  (N.  Y.)  505;  Descamps  v. 
Dutihl,  4  Yeates  (Pa.)  441.  See  also 
Sayre  v.  Jewett,  12  Wend.  (N.  Y.)  135. 

Defective  Count  Not  Bead  to  Jury. — 
Where  there  were  several  counts,  and 
one  was  insufficient  because  it  did  not 
allege  a  promise  on  the  part  of  the 
defendant,  a  judgment  for  plaintiff 
should  not  be  arrested  where  it  ap- 
peared from  the  judge's  notes  that  the 
good  counts  only  were  read  to  the 
jury,  and  that  the  jury  were  directed 
to  find  the  fact  of  a  promise  by  defend- 
ant. Whitcomb  v.  Wolcott,  21  Vt. 
368. 


Beferenceto  Previous  Counts. — It  is  no 
objection  to  a  count,  on  motion  in 
arrest  of  judgment,  that  it  refers  to 
previous  counts  for  the  subject-matter 
of   recovery.     Curtis    v.   Belknap,    2i 

Vt.  433. 

Bepugnant  Counts. — After  verdict  for 
the  plaintiff,  which  he  applies  to  one 
of  several  counts,  judgment  will  not 
be  arrested  on  the  ground  that  such 
count  is  repugnant  to  other  counts. 
White  V.  Snell,  9  Pick.  (Mass.)  16. 

Counts  Struck  Out. — Where  a  count  is 
struck  out  by  leave  of  the  court,  the 
declaration  must  be  considered  as  if 
the  count  had  never  been  introduced, 
and  judgment  will  not  be  arrested. 
Prescott  V.  Tufts,  4  Mass.  146. 

Under  Ohio  Statute.— Where  a  general 
verdict  is  returned  in  favor  of  the 
plaintiff,  and  the  declaration  contains 
several  counts,  some  of  which  are 
good  and  some  bad,  judgment  may  be 
entered  upon  the  verdict  if  the  evi- 
dence was  applicable  to  the  good 
counts.  Porter  v.  Porter,  14  Ohio 
220. 

,  Under  Kentucky  Statute. — Where  the 
damages  are  found  generally,  though 
one  count  be  faulty,  the  verdict  will  be 
good;  but  the  defendant  may  apply  to 
the  court  to  instruct  the  jury  to  disre- 
gard such  faulty  count.  Parker  v. 
Com.,  8  B.  Mon.  (Ky.)  31. 

1.  Brown  v.  State,  10  Ark.  607; 
Howard  v.  State,  34  Ark.  433;  State  z'. 
Coleman,  5  Port.  (Ala.)  32;  Mayes  v. 
People,  106  111.  306;  Murphy  w.  People, 
104  111.  529;  HoUiday  v.  People,  9  111. 
in;  Duflin  v.  People,  107  111.  113; 
Sahlinger  v.  People,  102  111.  241; 
Lyons  v.  People,  68  111.  276;  Town- 
send  V.  People,  4  111.  326;  Parker  v. 
Com.,  8  B.  Mon.  (Ky.)  30:  Manly  v. 
State,  7  Md.  136;  Com.  v.  Holmes,  17 
Mass.  336;  Miller  v.  State,  5  How. 
(Miss.)  250;  State  v.  Tisdale,  Phil. 
(N.  Car.)  220;  Kane  t/.  People,  3  Wend. 
(N.  Y.)  363,  8  Wend.  (N.  Y.)  203; 
People  V.  Stein,  i  Park.  Cr.  Rep.  (N. 
Y.)  202;  People  V.  Gilkinson,  4  Park. 
Cr.  Rep.  (N.  Y.)26;  Pontiufz/.  People, 
82  N.  Y.  339;  Hope  V.  People,  83  N.  Y. 
418;  Burk  V.  State,  2  Har.  &  J.  (Md.) 
429;  Hazen  v.  Com.,  23  Pa.  St.  355; 
U.  S.  V,  Jenson,  15  Fed.  Rep.  138;  U. 


2  Encyc.  PI.  &  Pr.— 51. 
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6.  Duplicity  in  Pleading. — The  weight  of  authority  seems  to  be 
that  dupHcity  cannot  be  taken  advantage  of  on  motion  for  arrest 
of  judgment,  but  only  by  special  demurrer  before  verdict.* 

6.  Joinder  of  Counts  and  Causes  of  Action. — Where  there  are  sev- 
eral causes  of  action  stated  in  one  count,  the  objection  must  be 
taken  by  demurrer,  or  it  will  be  considered  waived  and  cannot  be 
raised  by  motion  in  arrest  of  judgment.*  There  is  no  objection 
in  law  to  the  joinder  of  counts  charging  the  defendant  with  the 
commission  of  several  distinct  offenses  of  the  same  nature,  pro- 
vided the  judgments  or  penalties  are  not  inconsistent;  and  such 
joinder  is  not  ground  for  demurrer  or  motion  in  arrest  of  judg- 
ment.^    But  in  some  cases,  where  there  were  several  counts  in 


S.  V.  La  Coste,  2  Mason  (U.  S.)  139; 
U.  S.  V.  Furlong,  5  Wheat.  (U.  S.) 
184. 

A  verdict  finding  the  accused  guilty 
upon  one  count  in  the  indictment,  and 
ignoring  the  other  counts,  is  equiva- 
lent to  an  express  finding  of  not  guilty 
on  the  unmentioned  counts,  and  such 
finding  is  no  ground  of  arrest  of  judg- 
ment upon  the  verdict.  Weinzorpfiin 
-v.  State,  7  Blackf.  (Ind.)  186. 

1.  People  V.  Shotwell,  27  Cal.  395; 
People  V.  Burgess,  35  Cal.  118;  Peo- 
ple V.  Weaver,  47  Cal.  icS;  State 
V.  Holmes,  28  Conn.  230;  State  v. 
Miller,  24  Conn.  530:  Kilbourn  v. 
State,  9  Conn.  562;  Segerz^.  Barkham- 
sted,  22  Conn.  295;  Smith  v.  North- 
rup,  I  Root  (Conn.)  387;  Seymour  v. 
Mitchel,  2  Root  (Conn.)  145;  Shafer 
V.  State,  26  Ind.  191;  Simons  v.  State, 
25  Ind.  331;  Com.  v.  Tuck,  20  Pick. 
(Mass.)  356;  House  v.  Lowell,  45  Mo. 
381;  Polinsky  v.  People,  73  N.  Y.  72; 
State  V.  Brown,  8  Humph.  (Tenn.)  89; 
Forrest  v.  State,  13  Lea  (Tenn.)  103; 
Coney  v.  State,  2  Tex.  App.  62. 

Andrews,  J.,  delivering  the  opinion 
of  the  court  in  Poliusky  v.  People,  73 
N.  Y.  72,  says  :  "  There  is  some  ques- 
tion whether  the  objection  for  duplic- 
ity is  fatal  either  on  motion  in  arrest 
of  judgment  or  upon  writ  of  error," 
some  cases  holding  that  such  is  the 
case;  but  "the  general  current  of 
authority  and  the  expression  of  text 
writers  are  the  other  way." 

Contra. — People  v.  Wright,  9  Wend. 
(N.  Y.)  196;  State  v.  Nelson.  8  N.  H. 
163;  State  V.  Fowler,  28  N.  H.  184; 
Greenlow  v.  State,  4  Humph.  (Tenn  ) 
25;  Com.  V.  Symonds,  2  Mass.  163.  In 
Dawson  v.  People,  25  N.  Y.  399,  Sel- 
don,  J.,  says:  "  The  objection  of  du- 
plicity is  probably  fatal  in  arrest  of 
judgment  and  on  writ  of  error." 

Where    two    distinct     offenses    are 


charged  in  the  same  indictment, 
whether  in  the  same  count  or  in  differ- 
ent ones,  the  duplicity  will  be  cured 
by  a  verdict  of  guilty  as  to  one  of 
the  offenses,  and  not  guilty  as  to  the 
other.  State  v.  Merrill,  44  N.  H. 
624. 

When  an  indictment  contains  several 
counts,  some  good  and  some  void  for 
duplicity,  a  general  verdict  may  be 
sustained  upon  the  valid  counts.  Pon- 
tius V.  People,  82  N.  Y.  339. 

2.  Trenton  Union  Bank  v.  Dillon,  75 
Mo.  380;  House  V.  Lov-'ell,  45  Mo.  381; 
Pickering  v.  Mississippi  Valley  Nat. 
Tel.  Co.,  47  Mo.  457;  Baker  v.  Raley, 
18  Mo.  App.  562. 

3.  Johnson  v.  State,  29  Ala.  68; 
Mayo  V.  State,  30  Ala.  33;  Cawley  v. 
State,  37  Ala.  152;  Bulloch  v.  State,  10 
Ga.  47;  Dean  v.  State,  43  Ga.  218; 
Kennedy  v.  State,  6  Ind.  486;  Frolich 
V.  State,  II  Ind.  213;  M'Gregg  v.  State, 
4  Blackf.  (Ind.)ioi;  State  v.  McNally, 
55  Md.  563;  State  v.  Sutton,  4  Gill 
(Md.)494  ;  Teat  v.  State,  53  Miss.  440; 
Storrs  v.  State,  3  Mo.  10;  Taylor  v. 
People,  12  Hun  (N.  Y.)  215;  People  v. 
Rynders,  12  Wend.  (N.  Y.)425;  Kane 
V.  People,  8  Wend.  (N.  Y.)  211;  State 
V.  Speight,  69  N.  Car.  72;  State  v. 
Watts,  82  N.  Car.  656;  Com.  v.  Gil- 
lespie, 7  S.  &  R.  (Pa.)  469;  Cash  v. 
State,  10  Humph.  (Tenn.)  iii;  Camp- 
bell V.  State,  9  Yerg.  (Tenn.)  335; 
Hampton  v.  State,  8  Humph.  (Tenn.) 
71;  Wright  V.  State,  4  Humph.  (Tenn.) 
194;  Weathersby  f.  State,  i  Tex.  App. 
645;  U.  S.  V.  Peterson,  i  Woodb.  &  M. 
(U.  S.)  305. 

Joinder  of  Distinct  Degprees  of  Felony. — 
It  is  irregular  to  join  in  the  same  in- 
dictment counts  for  distinct  felonies 
of  different  degrees;  yet  it  seems,  if  it 
be  done,  and  no  objection  be  made  by 
motion  to  quash  or  before  plea  plead- 
ed, or  by  motion  to  compel  the  prose- 
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an  indictment,  and  the  law  inflicted  a  distinct  punishment  for 
the  offense  charged  in  each,  the  indictment  has  been  held  bad 
for  misjoinder  of  offenses.* 

Counts  Not  Allowed  to  be  Joined. — Joinder  in  the  same  declaration  of 
counts  which  the  law  does  not  allow  to  be  joined  is  fatal  not  only 
on  demurrer,  but  on  motion  in  arrest  of  judgment.* 

though  committed  at  different  times, 
may  be  joined  in  the  same  indictment. 
The  state,  upon  motion,  in  the  discre- 
tion of  the  court,  may  be  compelled  to 
elect  on  which  count  it  will  proceed; 
but  if  no  motion  to  that  effect  be 
made  the  judgment  will  not  be  ar- 
rested after  verdict.  Teat  v.  State,  53 
Miss.  439. 

1.  State  V.  Johnson,  75  N.  Car.  123; 
Weathersby  v.  State,  i  Tex.  App. 
645;  U.  S.  V.  Stetson,  3  Woodb.  &  M. 
(U.  S.)  166;  U.  S.  V.  Peterson,  i 
Woodb.  &  M.  (U.  S.)305. 

If  the  defendant  be  found  guilty  of 
both  offenses  charged,  and  they  are 
punishable  by  different  penalties,  the 
judgment  will  be  arrested.  State  v. 
Merrill,  44  N.  H.  624;  State  v.  Nelson. 
8  N.  H.  163;  Com.  V.  Symonds,  2 
Mass.  163. 

2.  Peabody  v.  Kinsley,  40  N.  H.  418. 
Where  counts  sounding  in  tort  are 

joined  with  counts  on  contracts,  judg- 
ment will  be  arrested.  Joy  v.  Hill,  36 
Vt.  333;  Nimrocks  v.  Inks,  17  Ohio 
596.  See  also  Dalson  v.  Bradberry,  50 
111.  82. 

A  count  upon  a  promise  made  to  the 
plaintiff's  intestate  cannot  be  joined 
with  a  count  alleging  that  the  defend- 
ant, "  being  indebted  to  the  plaintiff  as 
aforesaid  "  [the  plaintiff  having  been 
previously  described  as  adminis- 
trator] in  a  certain  sum  "for  goods 
sold  and  delivered  by  the  plaintiff  to 
the  defendant,  in  consideration 
thereof  promised  to  pay  the  same  to 
the  plaintiff;"  and  a  declaration  in 
which  such  counts  are  joined  is  bad, 
even  after  verdict.  Brown  v.  Webber, 
6  Cush.  (Mass.)  560. 

Joinder  of  Counts  in  Assumpsit  and 
Case. — Where  a  declaration  contained 
a  count  in  assumpsit  and  one  in  case, 
and  the  jury  brought  in  a  verdict  for 
the  plaintiff  on  the  latter  count  only, 
— held,  that  the  other  count  was  to  be 
regarded  as  out  of  the  case,  and  that 
judgment  would  not  be  arrested  for 
misjoinder  of  counts.  Sellick  v.  Hall, 
47  Conn.  261. 

Joinder  of  Counts  in  Trespass  and  Case. 
— And  so  where  the  writ  was  in  tres- 


cutor  to  elect  upon  which  count  he 
will  proceed,  it  will  be  too  late  after  a 
general  verdict  of  guilty  to  move  in 
arrest  of  judgment.  Wash  v.  State, 
14  Smed.  &  M.  (Miss.)  120.  See  also 
Weinzorpflin  v.  State,  7  Blackf.  (Ind.) 
188. 

Judgment  for  Highest  Grade  of  Offense. 
— Where  there  are  several  counts  in  an 
indictment  charging  different  grades 
of  the  same  offense,  with  punishment 
differing  in  degree  only,  but  of  the 
same  nature,  and  the  jury  return  a 
general  verdict  of  guilty,  judgment 
will  not  be  arrested,  but  the  court  will 
award  judgment  for  the  highest  grade 
of  the  offense  charged  in  the  indict- 
ment.    Bulloch  V.  State,  10  Ga.  48. 

Misdemeanors. — Indictments  for  mis- 
demeanors may  charge  different  of- 
fenses in  several  counts,  where  the 
judgment  upon  each  of  which  is  the 
same,  and  such  joinder  is  no  ground 
of  arrest.  Covy  v.  State,  4  Port. 
(Ala.)  186. 

Felonies. — Even  in  felonies  there  is 
no  objection  to  the  insertion,  in  the 
same  indictment  against  the  same 
offender,  of  several  distinct  felonies 
of  the  same  degree,  though  committed 
at  different  times,  and  it  is  no  ground 
of  demurrer  or  arrest  of  judgment. 
Com.  V.  Gillespie,  7  S.  &  R.  (Pa.)  476. 
See  also  Wash  v.  State,  14  Smed.  & 
M.  (Miss.)  125. 

Joinder  of  Felony  and  Misdemeanor. — 
The  joinder  of  counts  for  felony  and 
for  misdemeanor  in  the  same  indict- 
ment is  not  a  defect  that  can  be  taken 
advantage  of  on  motion  in  arrest  of 
judgment.  Burk  v.  State,  2  Har.  & 
J.  (Md.)  426;.  State  z/.  Sutton,  4  Gill 
(Md.)  498;  Manly  v.  State,  7  Md. 
149;  State  V.  Nelson,  14  Rich.  (S.  Car.) 
169;  Weathersby  v.  State,  i  Tex.  App. 
646. 

But  such  pleading  has  been  disap- 
proved by  the  Supreme  Court  of 
Texas.  Weathersby  v.  State,  i  Tex. 
App.  646.  But  see  Stephen  v.  State, 
II  Ga.  225;  State  v.  Watts,  82  N.  Car. 
659. 

Offenses  Committed  at  Different  Times. 
— Two  offenses  of  the  same  character, 
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Damages  Assessed  Entire. — A  misjoinder  of  counts  and  causes  of 
action,  with  damages  assessed  entire,  is  good  cause  for  arresting 
the  judgment.* 

V.  Defective  Verdict — 1.  Not  Conforming  to  Issue  or  Indictment. 

— The  verdict  must  answer  the  whole  that  is  put  in  issue,*  and 
must  conform  to  the  issue  or  indictment,  or  judgment  will  be  ar- 
rested.' 

pass,  and  the  declaration  was  part  in  Missouri. — The   general    practice    ia 

trespass  and  part  in  case,  the  defend-  Missouri  has  been  to  raise  the  ques- 

ant  cannot  move  in  arrest  of  judgment  tion,  that  the  verdict  of  the  jury,  or 

if    the  jury  have   found  in  his  favor  the   finding   of   the  court   sitting  as  a 

upon  the  count  in  case.     Wenburg  v.  jury,  is  not  responsive  to  the  issue,  by 

Homer,  6  Binn.  (Pa.)  307.                         -  motion  in  arrest  of  judgment.     Erd- 

1.  State  V.  Dulle,  45  Mo.  269;  Erd-  bruegger  v.  Meier,  14  Mo.  App.  261;. 
bruegger  f.  Meier,  14  Mo.  App.  259;  Davidson  v.  Peck,  4  Mo.  438;  Griffin 
Clark  V.  Hannibal,  etc.,  R.  Co.,  36  v.  Samuel,  6  Mo.  51;  Amis  v.  Steam- 
Mo.  215;  Pitts  V.  Fulgate,  41  Mo.  405;  boat  Louisa,  9  Mo.  632. 

Comings    v.    Hannibal,   etc.,    R.    Co.,  3.  State  v.  Lohmdn,  3  Hill  (S.  Car.) 

48  Mo.  512;  St.  Louis  V.  Allen,  53  Mo.  67;  Allen  v.  State,  86  Ga.  399. 

44;  Seibert  v.  Allen,  61  Mo.  488;   Ben-  Contra. — As  held   in    some  states  a 

son  V.  Swift,  2  Mass.  53;  Stevenson  v.  motion  in  arrest  of  judgment  will  not 

Hayden,     2    Mass.    408;     Dryden     v.  reach  a  defective   verdict.      Potter  v. 

Dryden,  9  Pick.  (Mass.)  547;  Peabody  McCormack,    127    Ind.    439;    State    v. 

V.  Kinsley,  40  N.   H.  418;  Hopkins  v.  Snow,  74  Me.  354. 

Beadle,    i   Cai.    (N.    Y.)    347;    Joy  v.  Judgment   will   not  be  arrested  for 

Hill,  36  Vt.  333;  Haskell  v.  Bowen,  44  uncertainty  in   the  verdict,  Tryon   v. 

Vt.  579.  Carlin,   5  Watts  (Pa.)  371;    or  for  ir- 

But   if    the   damages    are   assessed  regularity  in  taking  the  verdict,  Fuller 

severally  on  the  separate  counts  and  v.  Chamberlain,   11   Met.  (Mass.)  503. 

causes   of    action,   the    judgment  will  Nor  can  such   motion  be  based  upon 

not  be  arrested  itt   toto,  but  the  mis-  the  fact  that  the  verdict  upon  an  in- 

joinder  may  be  cured  by  remitting  the  dictment  for  an  assault  upon   an  un- 

damages  on  some  of  the  counts  and  known  person  is  void  for  uncertainty 

entering  judgment  on  others  that  may  and  cannot  be  pleaded  in  bar  of  a  fu- 

legally   stand    together.      Haskell    v.  ture  indictment  against  the  defendants 

Bowen,  44  Vt.  579.  for  an  assault  charged  to  have  been 

A  general  verdict   for  the    plaintiff  committed  upon  a  particular  person, 

in  an  action  of    tort  against  two  de-  People  v.  White,  55  Barb.  (N.  Y.)  606. 

fendants,  with  counts  for  assault  and  Trial    for    Misdemeanor — Verdict     for 

battery,  conversion  of  personal  prop-  Felony. — Where    the    indictment    and 

erty,  and  slander,  with  an  assessment  trial  were  for  misdemeanor,  and  the 

of      entire     damages,     furnishes     no  verdict  was  for  felony,  judgment  will 

ground  for  an  arrest  of   judgment  if  be   arrested   upon   motion.      Allen   v. 

the    jury    were    expressly    instructed  State,  86  Ga.  399. 

that  the  defendants  were  not  respon-  Informal  Verdict. — The  verdict  being 

sible  on  the  count  for  slander,  and  no  entered    for   the    amount    due,    when 

request   was   made   that  the  damages  it   should   have   been  for  the  penalty 

should  be  assessed  on  each  count  sep-  of   the   bond,  is  a   mere   informality, 

arately.     Richmond    v.  Whittlesey,  2  and   no   ground   of    arrest.      Huff    v. 

Allen  (Mass.)  230.  Hutchinson,  14  How.  (U.  S.)  589. 

2.  Pettibone  v.  Gozzard,  2  Root  The  fact  that  the  verdict  was  writ- 
(Conn.  )  254;  Smith  v.  Raymond,  i  ten  on  the  bail  affidavit  instead  of  on 
Day  (Conn.)  189;  Kegwin  v.  Campbell,  the  declaration,  in  an  action  of  trover, 
I  Root  (Conn.)  268;  Young  v.  Wick-  was  held  not  sufficient  ground  of  ar- 
liffe,  7  Dana  (Ky.)  447;  Keirle  v.  rest.  Erskine  v.  Wiggins,  58  Ga.  186. 
Shriver,  11  Gill  &  J.  (Md.)  405;  Erd-  Where  a  declaration  seeks,  in  addi- 
bruegger  v.  Meier,  14  Mo.  App.  260;  tion  to  legitimate  damages,  other 
Finney  v.  State,  9  Mo.  642.  See  post,  damages  which  the  form  of  action 
Verdict.  does  not  permit,  and  damages  are  as- 
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2.  Upon  an  Immaterial  Issue.— J udgment  will  be  arrested  where 
the  verdict  is  upon  an  immaterial  issue,  or  where  the  issue,  as 
found  by  the  verdict,  does  not  determine  the  merits  of  the  case.* 

3.  Insufficient  to  Sustain  a  Judgment. — So  judgment  will  be 
arrested  where  the  verdict  is  insufficient  to  sustain  a  judo-ment.* 

VI.  Objections  to  the  Juey— 1.  Jury  Illegally  Constttuted.  — 
Judgment  will  be  arrested  where  the  grand  jury  or  petit  jury 
were  illegally  constituted.* 


sessed  generally  by  the  verdict,  judg- 
ment will  be  arrested.  Stirling  v. 
Garritee,  i8  Md.  468. 

Where  issue  has  been  made  up  as  to 
the  usurious  consideration  of  part  of 
the  note  sued  on,  a  verdict  finding  the 
debt  in  the  declaration  to  be  dis- 
charged by  a  specific  sum,  in  damages, 
is  erroneous,  and  judgment  should  be 
arrested.  Deering  v.  Halbert,  2  Litt. 
(Ky.)290. 

That  the  verdict  in  a  criminal  case 
provides  for  disfranchisement  in  addi- 
tion to  the  penalty  of  imprisonment, 
when  the  law  does  not  inflict  disfran- 
chisement as  part  of  the  penalty  for 
the  crime,  is  no  ground  for  arresting 
judgment.  Bishop  v.  State,  50  Ind. 
125. 

Judgment  will  be  arrested  upon  the 
finding  of  the  jury,  on  an  indictment 
against  a  constable  for  extortion, 
"  that  he  oppressively  sued  out  an  ex- 
ecution," unless  the  facts  which  consti- 
tute the  oppression  are  set  forth  in  the 
indictment  and  found  by  the  jury. 
State  V.  Fields,  Mart.  &  Y.'(Tenn.)  137. 

Conditional  Verdict.  —  In  indebitatus 
assumpsit  for  money  had  and  received, 
a  verdict  for  the  plaintiff  in  a  certain 
sum,  conditioned  that  the  plaintiff  con- 
vey or  release  real  estate  to  the  de- 
fendant, is  bad,  and  judgment  will  be 
arrested.  Butcher  v.  Metts,  i  Miles 
(Pa.)  153. 

Verdict  Not  Assessing  Value  of  Prop- 
erty.— Upon  an  indictment  for  larceny, 
a  verdict  which  does  not  find  the 
value  of  the  property  stolen  is  so  de- 
fective as  to  furnish  good  grounds  of 
arrest  of  judgment.  Collins  v.  Peo- 
ple, 39  111.  235. 

The  Verdict  upon  a  Joint  Indictment  in 
Criminal  Cases  should  assess  separate 
fines  against  two  or  more  defendants 
jointly  indicted,  and  if  the  verdict 
fixes  a  joint  fine,  the  judgment  should 
be  arrested  and  a  venire  de  novo 
awarded.  Straughn  v.  State,  16  Ark. 
37- 

1.  Palmer  ».  Seymour,  Kirby  (Conn.) 


139;  Henshaw  v.  Clark,  2  Root  (Conn.) 
4;  Basset  v.  Davis,  2  Root  (Conn.) 
204;  Hill  V.  Blackstone,  2  Conn.  250; 
Peters  v. ^  State,  3  Greene  (Iowa)  74. 

A  verdict  upon  an  insufiicient  count, 
or  a  verdict  which  finds  a  fact 
which  disaffirms  the  plaintiff's  right  to 
recover,  or  a  verdict  which  fails  to 
find  a  material  issue  joined,  may  be 
made  the  subject  of  a  motion  in  arrest 
of  judgment.  Keirle  v.  Shriver,  11 
Gill&  J.  (Md.)405. 

Where  three  issues  were  joined,  and 
one  of  them  was  on  an  immaterial 
point,  and  the  jury  found  a  special 
verdict,  the  court  gave  judgment  for 
the  plaintiff,  the  merits  of  the  cause 
being  with  him.  Havens  v.  Bush,  2 
Johns.  (N.  Y.)387. 

Joining  Issue  on  Insufficient  Flea.  — 
Where  the  defendant's  plea  is  insuf- 
ficient, and  the  plaintiff  joins  issue 
thereon,  the  defendant  cannot  arrest 
judgment  on  the  ground  of  the  imma- 
teriality of  the  issue.  Wriston  v. 
Lacy,  7  J.  J.  Marsh.  (Ky.)  219. 

2.  Butcher  v.  Metts,  t  Miles  (Pa.) 
233;  Com.  V.  Call,  21  Pick.  (Mass.) 
509;  Howell  V.  State,  10  Tex.  App.  299; 
Senterfit  v.  State,  41  Tex.  18S.  Where 
a  verdict  has  been  rendered  against 
the  defendant  upon  pleadings  which 
will  not  sustain  a  recovery,  he  may 
move  in  arrest  of  judgment.  Bellows 
V.  Shannon,  2  Hill  (N.  Y.)  86. 

3.  State  V.  Babcock,  i  Conn.  401; 
Vaughn  v.  Scade,  30  Mo.  600;  Cox  v. 
Moss,  53  Mo.  432;  Miller  v.  State,  33 
Miss.  356. 

After  a  party  has  pleaded  in  bar 
to  an  indictment,  and  has  been  con- 
victed, it  is  too  late  to  urge  objections 
to  the  constitution  of  the  grand  jury 
by  motion  in  arrest  of  judgment. 
Green  v.  State,  28  Miss.  694. 

Grand  Jury  Summoned  Without  Au- 
thority.— When  such  objection  appears 
of  record  it  is  a  ground  of  arrest. 
O'ByrnesT/.  State,  51  Ala.  25. 

Trial  by  Less  than  Twelve  Jurors. 
— In  trials   in   the  Circuit  Court,  the 
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Objections  to 


ARREST  OF  JUDGMENT. 


the  Jury. 


2.  Irregularities  in  Summoning  and  Impaneling  Jury. — Judgment 
will  not  be  arrested  for  mere  irregularities  in  summoning  and 
impaneling  the  jury.* 

Juror  Legally  Disqualified. — Objection  to  the  quaUfication  of  jurors 
cannot  be  taken   by  motion  in  arrest  of  judgment  after  verdict.^ 


parties  are  entitled  to  demand  a  jury 
of  twelve  men;  and  if  the  case  be  tried 
by  a  smaller  number,  unless  a  lawful 
jury  be  waived  by  consent  entered  of 
record,  the  judgment  may  be  arrested. 
Brown  v.  Hannibal,  etc.,  R.  Co.,  37 
Mo.  298;  Scott  V.  Russell,  39  Mo.  407; 
Cox  V.  Moss,  53  Mo.  432. 

But  the  court  refused  to  arrest  judg- 
ment because  the  indictment  was  re- 
turned by  twenty-three  instead  of 
twenty-four  grand  jurors.  Conkey  v. 
People,  I  Abb.   App.  Dec.  (N.  Y.)  418. 

Trial  by  More  than  Twelve  Jurors. — 
Judgment  was  arrested  where  the  trial 
was  before  thirteen  jurors.  White- 
hurst  z/.  Davis,  2  Hayw.  (N.  Car.)  113. 
And  so,  where  the  grand  jury  con- 
sisted of  more  than  the  legal  number, 
judgmentwas  arrested.  Miller  v.  State, 
33  Miss.  356.  See  also  Vaughn  v. 
Scade,  30  Mo.  600. 

1.  Hurley  v.  State,  6  Ohio  400; 
■Meiers  v.  State,  56  Ind.  336;  Veatch  v. 
State,  56  Ind.  584;  Miller  v.  State,  69 
Ind.  284;  State  v.  Harris,  30  La.  Ann. 
90;  State  V.  White,  35  La.  Ann.  96; 
State  V.  Jackson,  36  La.  Ann.  96;  State 
V.  Thomas,  35  La.  Ann.  25;  McDaniel 
V.  State,  24  Tex.  App.  552;  Curtis  v. 
Com.,  87  Va.  589;  Montgomery  v. 
State,  3  Kan.  257;  Green  v.  State,  28 
Miss.  687;  Byrd  v.  State,  i  How. 
(Miss.)247;  Hatcher  z'.State,i8  Ga.460; 
Com.  V.  Chauncey,  2  Ashm.  (Pa.)  103; 
State  V.  Stedman,  7  Port.  (Ala.)  495; 
State  V.  Pile,  5  Ala.  72;  Shaw  v.  State, 
18  Ala.  547;  Bellows  v.  Williams,  Kir- 
by  (Conn.)  166;  Stone  v.  People,  3  111. 
326;  Barron  v.  People,  73  111.  256;  State 
V.  Conway,  23  Minn.  292;  Munshower 
V.  State,  56  Md.  514;  State  v.  Boon, 
82  N.  Car.  637;  U.  S.  v.  Gale,  109  U. 
S.  65.  Compare  State  v.  Dozier,  2 
Spears  (S.  Car.)  211,  where  judgment 
was  arrested  because  the  writs  of  ven- 
ire by  which  the  grand  and  petit  juries 
were  summoned  were  without  the  seal 
of  the  court. 

On  a  change  of  venue  in  a  criminal 
case,  after  verdict  against  the  prisoner, 
he  moved  in  arrest  of  judgment  be- 
cause the  transcript  in  the  record 
transmitted  to  the  court  where  the 
trial  was  held  did  not   show  the  im- 


paneling of  the  grand  jury  by  whom 
the  indictment  was  found;  the  court 
suspended  judgment  and  ordered  a  cer- 
tiorari for  a  transcript  of  the  record 
showing  the  impaneling  of  the  grand 
jury,  and,  upon  the  return  of  the  writ 
with  the  transcript,  overruled  the 
motion  in  arrest.  Held,  that  such  was 
the  proper  course.  Green  v.  State,  19 
Ark.  178. 

It  is  no  ground  for  arresting  judg- 
ment in  a  criminal  case  that  the  rec- 
ord does  not  show  that  the  grand  jury 
were  drawn  according  to  law  or  that 
the  venire  was  executed.  State  v.  Pile, 
5  Ala.  72. 

Jury  Not  Sworn  According  to  Statute. 
— Judgment  will  not  be  arrested  in  a 
criminal  complaint  because  the  jury 
were  not  sworn  according  to  the  stat- 
utory form.  Bond  v.  State,  52  Ind. 
457.  See  also  McDaniel  v.  State,  24 
Tex.  App.  552. 

Juror  Withdrawn. — After  the  prison- 
er has  pleaded  to  an  indictment,  the 
jury  have  been  sworn,  and  evidence 
has  been  offered,  if  the  public  prose- 
cutor, without  the  prisoner's  consent, 
withdraw  a  juror  with  a  view  to  an- 
other trial,  because  he  is  unprepared 
with  his  evidence,  the  prisoner  cannot 
be  tried  again  on  the  same  indictment; 
and  if  he  be  so  tried,  it  is  ground  of 
arrest  of  judgment.  People  z/.  Barrett, 
2  Cai.  (N.  Y.)  305. 

2.  State  V.  Griffin,  38  La.  Ann.  502; 
Byrne  v.  State,  12  Wis.  519;  Grubb  v. 
State,  14  Wis.  470.  If  the  court  allow 
a  juror  to  sit  in  the  cause  who  is  le- 
gally disqualified,  it  is  ground  for  a 
new  trial  or  for  error,  but  not  for 
arrest  of  judgment.  Atkinson z/.  Allen, 
12  Vt.  619. 

So,  also,  it  was  held  no  ground  of 
arrest  after  verdict  that  one  of  the 
jurors  now  impaneled  was  on  the  jury 
when  the  case  was  tried  in  the  lower 
court.  Bellows  v.  Williams,  Kirby 
(Conn.)  166. 

But  see,  Contra,  on  Ground  of  Interest, 
where  it  was  held  good  ground  of  ar- 
rest that  one  of  the  jurors  was  inter- 
ested in  the  same  question  as  that  on 
trial,  Talmadge  v.  Northrop,  i  Root 
(Conn.)  454. 


806 


Objections  to 
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the  Jury. 


3.  Misconduct  on  Part  of  Jury. — Nor  is  misconduct  on  the  part  of 
the  jury  a  ground  for  a  motion  in  arrest  of  judgment,  since  such  a 
step  can  be  taken  only  when  a  ground  appears  of  record  ;  and 
such  a  fact  does  not  appear  of  record. * 


Grand  Juror  Serving  on  Petit  Jury. — A 
motion  in  arrest  of  judgment,  on  the 
ground  that  one  of  the  petit  jurors 
had  also  served  on  the  grand  jury 
which  found  the  indictment,  will  not 
prevail.    State  v.  Thomas,  35  La.  Ann. 

25- 

Juror  an  Alien. — The  fact  that  one  of 
the  grand  jurors  was  a  non-naturalized 
alien  cannot  be  urged  in  arrest  of 
judgment.  State  v.  McGee,  36  La. 
Ann.  206. 

Juror  Not  an  Elector. — Where  a  motion 
in  arrest  of  judgment  was  made  after 
verdict,  on  the  ground  that  one  of  the 
jurors  was  not  an  elector  of  the  state, 
and  it  was  not  alleged  or  shown  that 
this  fact  was  not  known  at  the  trial  to 
the  party  making  the  motion, — held, 
that  if  it  had  been  known,  and  he  had 
then  omitted  to  make  the  objection, 
such  omission  would  have  amounted 
to  a  waiver,  and  that  the  motion  in 
arrest  after  verdict  was  bad.  Selleck 
V.  Sugar  Hollow  Turnpike  Co.,  13 
Conn.  452. 

Nonresidence.  —  Nonresidence  of  a 
petit  juror  in  the  parish  where  the 
trial  is  held,  for  one  year  preceding 
the  trial,  is  no  ground  for  arrest  of 
judgment.  State  v.  McGee,  36  La. 
Ann.  206. 

Prosecuting  Witness  on  Grand  Jury. — 
A  motion  in  arrest  of  judgment  cannot 
be  grounded  on  the  fact  that  the  prose- 
cuting witness  was  a  member  of  the 
grand  jury  which  found  the  indict- 
ment. State  z/.  Cannon,  90  N.  Car.  711. 
See  also  Johnson  v.  State,  62  Ga.  179. 

An  Objection  to  the  Competency  of  a 
Juror  cannot  be  availed  of  by  motion 
in  arrest,  after  verdict  rendered. 
People  V.  Samsels,  66  Cal.  99;  Rey- 
nolds V.  State,  33  Fla.  301;  State  v. 
Griffin,  38  La.  Ann.  502;  State  v.  Whit- 
tington,  33  La.  Ann.  1403;  State  v. 
Vahl,  20  Tex.  779;  State  v.  Harris, 
30  La.  Ann.  90;  Territory  v.  Romero, 
2  N.  Mex.  474. 

Florida. — The  fact  that  one  of  twelve 
grand  jurors  who  concurred  in  finding 
an  indictment  under  the  act  of  June  8, 
1891,  was  not  a  competent  grand  juror 
is  waived  by  not  pleading  such  fact  in 
abatement.  It  cannot  be  taken  advan- 
tage of  by  motion  in  arrestof  judgment. 


supported  by  affidavit.  Reynolds  v. 
State,  33  Fla.  301. 

Belationship. — It  is  no  ground  of  ar- 
rest on  motion  of  the  plaintiffs,  that 
one  of  the  jurors  was  their  nephew, 
which  they  knew  when  the  jury  were 
impaneled,  but  gave  no  information 
of  the  fact.  Parmele  v.  Guthery,  2 
Root  (Conn.)    185. 

Degree  of  Belationship  which  Disquali- 
fies a  Juror. — The  relationship  must  be 
such  as  would  by  statute  disqualify  a 
judge  from  sitting  in  the  cause,  other- 
wise judgment  will  not  be  arrested. 
Woodbridge  v.  Raymond,  Kirby 
(Conn.)  279. 

A  motion  in  arrest  because  one  of 
the  jury  was  a  nephew  to  a  creditor  in 
a  foreign  attachment  suit  served  on 
the  plaintiff  was  refused.  Starr  v. 
Tracy,  2  Root  (Conn.)  528. 

Nor  will  the  court  arrest  judgment 
because  some  of  the  jurors  were  re- 
lated to  some  of  the  inhabitants  of  a 
town  which  was  party  to  the  action. 
Norwich  v.  Howard,  i  Root  (Conn.) 
323- 

1.  Brister  v.  State,  26  Ala.  107;  Mc- 
Cann  v.  State,  9  Smed.  &  M. (Miss.)  465. 

Juror  Impersonated  by  Stranger. — The 
objection  that  a  juror  was  imperson- 
ated by  a  stranger  cannot  be  reached 
by  motion  in  arrest  of  judgment. 
Hoar  V.  Flegal,  i  Penny.  (Pa.)  208. 

In  Connecticut  the  practice  is  other- 
wise, since  in  that  state  judgment  may 
be  arrested  for  matters  dehors  the 
record,  and  misconduct  of  the  jury  is 
good  ground  of  arrest.  Judgment  was 
arrested  where  the  jury  determined 
the  assessment  of  damages  by  chance. 
Warner  v.  Robinson,  i  Root  (Conn.) 
194.  Also  where  one  of  the  jurymen 
gave  evidence  out  of  court,  which  was 
not  heard  in  court.  Talmadge  v. 
Northrop,  i  Root  (Conn.)  522.  And 
also  where  one  of  the  jury  had  given 
his  opinion  of  the  case  previous  to  the 
trial.  Smith  v.  Ward,  2  Root  (Conn.) 
302.  Conversation  by  the  jury  con- 
cerning the  case  is  good  ground  of 
arrest.  Dana  v.  Roberts,  i  Root 
(Conn.)  134;  Bow  v.  Parsons,  i  Root 
(Conn.)  429;  Bullock  v.  Hosford,  2 
Root  (Conn.)  349;  Bennett  v.  Howard, 
3  Day  (Conn.)  219. 
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ARREST   OF  JUDGMENT.  Over  the  Person. 


VII.  JUEISDICTION — 1.  Over  the  Subject-matter. — Judgment  will  be 
arrested  where  the  court  has  no  jurisdiction  over  the  subject-mat- 
ter of  the  cause.* 

2.  Over  the  Person  of  Defendant. — But  objection  to  the  jurisdic- 
tion of  the  court  over  the  person  of  the  defendant  comes  too  late 
after  he  has  pleaded  to  the  merits,  and  verdict  has  been  rendered 
against  him.* 


But  in  such  cases  it  must  be  alleged 
that  the  party  making  the  motion 
knew  nothing  of  the  misconduct  up  to 
the  time  of  verdict.  Woodruff  v. 
Richardson,  20  Conn.  238. 

But  where  under  the  instruction  of 
the  judge  evidence  was  given  to  the 
jury  out  of  court,  and  afterwards  the 
same  evidence  was  given  in  open 
court, — held,  that,  though  irregular,  it 
was  no  cause,  for  arrest  of  judgment. 
Button  V.  Tracy,  4  Conn.  80. 

Jury  Separating  Before  Verdict  is  Ee- 
tnrned  is  no  ground  of  arrest.  State  v. 
Babcock,  i  Conn.  401;  Brandin  v. 
Grannis,  i  Conn.  402;  Franklin  v. 
State,  29  Ala.  14.  Contra,  Howard  v. 
Cobb,  3  Day  (Conn.)  309. 

1.  Truitt  V.  People,  88  111.  519;  Rob- 
inson V.  Mead,  7  Mass.  352;  State  v. 
Bonney,  34  Me.  223;  Moultrop  v.  Ben- 
net,  Kirby  (Conn.)  351;  New  Albany, 
etc.,  R.  Co.  V.  Huff,  19  Ind.  444;  Mc- 
Clure  V.  White,  9  Ind.  209;  Reams  v. 
State,  23  Ind.  in;  Loeb  v.  Mathis,  37 
Ind.  306. 

Judgment  was  arrested  where  the 
indictment  was  tried  in  a  different  dis- 
trict than  that  directed  by  law,  to 
which  it  had  been  transmitted,  by  mis- 
take; but  a  new  trial  was  ordered  in 
the  proper  district  upon  the  same  in- 
dictment. State  V.  Goudalock,  i  Brev. 
(S.  Car.) 47. 

Where  an  indictment  charged  the 
offense  to  have  been  committed  in  P. 
county,  there  being  at  that  time  no 
such  territorial  division,  but  the  venue 
was  correctly  stated  in  the  margin  as 
"  P.  district," — held,  that  the  words 
"  P.  county  "  might  be  rejected  as  sur- 
plusage, and  that  a  motion  in  arrest  for 
want  of  jurisdiction  could  not  prevail. 
State  V.  Harden,  i    Brev.  (S.  Car.)  47. 

Actions  against  Railroads. — In  an  ac- 
tion against  a  railroad  company  for 
killing  a  horse,  the  failure  to  allege 
that  it  was  killed  in  the  county  where 
the  action  was  begun  is  ground  for  a 
motion  in  arrest  of  judgment.  Toledo, 
etc.,  R.  Co.  V.  Milligan,  52  Ind.  505, 
followed  in  Louisville,  etc.,  R.  Co.  v. 


Johnson  (Ind.  App.,  1894),  36  N.  E. 
Rep.  766. 

Wrong  Venue. — A  wrong  venue  must 
be  shown  as  cause  of  demurrer  to  the 
declaration,  and  will  not  support  a  mo- 
tion in  arrest  of  judgment.  Gilbert  v. 
Nantucket  Bank,  5  Mass.  97. 

Court  of  Limited  Jurisdiction. — Where 
the  trial  court  is  of  limited  jurisdiction, 
judgment  will  be  arrested  unless  it  ap- 
pear from  the  plaintiff's  declaration 
that  the  court  had  jurisdiction.  Strong 
V.  Avery,  i  Root  (Conn.)  259. 

Massachusetts. — Under  the  Massachu- 
setts statute,  1852,  c.  312,  §  22,  no  mo- 
tion in  arrest  for  any  cause  existing 
before  verdict  shall  be  allowed  in  any 
case  where  a  verdict  has  been  ren- 
dered, unless  the  same  affects  the  ju- 
risdiction of  the  court.  Morgan  v. 
Stone,  II  Cush.  (Mass.)  254. 

By  Statute  in  Indiana  want  of  juris- 
diction forms  one  of  the  two  causes 
for  which  a  motion  in  arrest  of  judg- 
ment is  allowed  in  a  criminal  case. 
Dillon  V.  State,  g  Ind.  408;  Shepherd 
V.  State,  64  Ind.  43;  Fisher  v.  State, 
64  Ind.  435;  Mullen  v.  State,  50  Ind. 
169;  Bishop  V.  State,  50  Ind.  125; 
Lowe  V.  State,  46  Ind.  305;  Dawson  v. 
State,  65  Ind.  442;  Burroughs  v.  State, 
72  Ind.  334. 

Also  by  Statute  in  Kentucky. — Com. 
V.  Hadcraft,  6  Bush  (Ky.)  93;  Weath- 
erford  v.  Com.,  10  Bush  (Ky.)  198; 
Comely  v.  Com.,  17  B.  Mon.  (Ky.)4og; 
Walston  V.  Com.,  16  B.  Mon.  (Ky.)  36; 
Tipper  v.  Com.,  i  Mete.  (Ky.)  7;  Tul- 
ly  V.  Com.,  II  Bush  (Ky.)  154. 

And  in  New  York. — See  Code,  Crim. 
Pro.,  §^  331,  467;  People  v.  Budden- 
sieck,  103  N.  Y.  487,  5  N.  Y.  Crim. 
Rep.  69,  4  N.  Y.  Crim.  Rep.  230,  57 
Am.  Rep.  766,  3  N.  Y.  St.  Rep.  664. 

See  also  State  v.  O'Conner,  11  Nev. 
416;  State  V.  Loomis,  27  Minn.  521. 

2.  Barry  v.  Page,  10  Gray  (Mass.) 
399;  Brown  v.  Webber,  6  Cush.  (Mass.) 
564;  State  V.  Scott,  i  Bailey  (S.  Car.) 
270. 

An  omission  to  allege  in  the  declara- 
tion that  the  defendant  resides  in  the 
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Insufficient  Grounds    ARREST   OF   JUDGMENT. 


of  Arrest. 


VIII.  Insufficient  Grounds  of  Aerest— 1.  Generally— Formal  De- 
fects.— Judgment  will  not  be  arrested  for  mere  matters  of  form, 
leaving  the  substance  unchanged.* 


county  where  the  suit  is  brought  is 
not  ground  for  arrest  of  judgment. 
Raney  v.  McRae,  14  Ga.  589. 

Where  nothing  appeared  on  the  face 
of  the  papers  giving  jurisdiction  to  the 
magistrate  to  issue  warrants  for  the 
arrest  of  the  persons  charged  in  the 
complaint,  judgment  should  be  ar- 
rested.    Com.  V.  Fay,  126  Mass.  236. 

Officer's  Return  on  a  Warrant  is  no 
part  of  the  record,  and  an  error  in  the 
date  does  not  affect  the  jurisdiction  of 
the  court,  and  is  no  ground  of  arrest. 
Com.  V.  Russell,  147  Mass.  545. 

A  Writ  in  a  Police  Court,  With  an  Ad 
Damnum  Beyond  its  Jurisdiction,  cannot, 
on  appeal,  be  amended  in  the  Court  of 
Common  Pleas,  and  judgment  may  be 
arrested  even  if  the  judgment  of  the 
former  court  is  for  nominal  damages 
only.  McQuade  v.  O'Neil,  15  Gray 
(Mass.)  52. 

Formal  Omissions. — The  omission  of 
the  complainant's  name  from  the  body 
of  the  complaint  signed  by  him  does 
not  affect  the  jurisdiction  of  the  court, 
and  is  not  ground  for  arrest  of  judg- 
ment. Com.  V.  Egan,  103  Mass.  71. 
Nor  is  the  omission  to  annex  the  affi- 
davit to  the  writ  as  required  by  stat- 
ute. McLaughlin  v.  Cowley,  127 
Mass.  316. 

Court  Held  at  Another  Place  than  Re- 
quired by  Law. — In  such  case  judgment 
will  not  be  arrested  when  it  appears  of 
record  that  circumstances  justified  the 
removal.     State   v.  Shelledy,  8    Iowa 

477- 

1.  Babcock  v.  Huntington,  2  Day 
(Conn.)  392;  Green  v.  State,  59  Ga. 
859;  Camp  V.  State,  25  Ga.  689; 
Home  V.  State,  37  Ga.  80;  Bowie  v. 
State,  19  Ga.  i;  Hatcher  v.  State,  18 
Ga.  460;  Erskine  v.  Wiggins,  58  Ga. 
186;  Winfield  v.  State,  3  Greene 
(Iowa)  339;  State  v.  Raymond,  20 
Iowa  586;  Rubush  v.  State,  112 
Ind.  113,  Billings  T/.  State,  107  Ind.  55; 
Sims  V.  Dame,  113  Ind.  127;  Guykow- 
ski  V.  People,  2  111.  476;  Toledo,  etc., 
R.  Co.  V.  Ingraham,  77  111.  309;  Nel- 
son V.  Borchenius,  52  111.  236;  Proctor 
V.  Crozier,  6  B.  Mon.  (Ky.)  268;  State 
V.  Bildstein,  44  La.  Ann.  778;  State  v. 
Millican,  15  La.  Ann.  557;  Com.  v. 
Fagan,  15  Gray  (Mass.)  194;  Com.  v. 
Chiovaro,  129  Mass.  489;  Com.  v.  Des- 


marteau,  16  Gray  (Mass.)  i;  Com.  v. 
McGovern,  10  Allen  (Mass.)  194;  Ben- 
son V.  Swift,  2  Mass.  52;  Gilbert  v. 
Nantucket  Bank,  5  Mass.  97;  Loney  z/. 
Bailey,  43  Md.  10;  Morgan  v.  State',  13 
Smed.  &  M.  (Miss.)  242;  Dollman  v. 
Munson,  90  Mo.  85;  State  v.  Coupen- 
haver,  39  Mo.  430;  State  7/.  Mertens,  14 
Mo.  64;  Payne  v.  Smith,  12  N.  H.  34; 
State  V.  Freeman,  13  N.  H.  488; 
Thompson  v.  People,  3  Park.  Cr.  Rep. 
(N.  Y.)  208;  State  v.  Brantly,  63  N. 
Car.  518;  States.  Smith,  63  N.  Car, 
234;  State  V.  Walker,  87  N.  Car.  541; 
State  V.  Rinehart,  75  N.  Car.  58; 
State  V.  Lane,  4  Ired.  (N.  Car.)  113; 
State  V.  Molier,  i  Dev.  (N.  Car.)  263; 
Borbridge  v.  Herst.  6  Phila.  (Pa.)  391; 
Lutz,!'.  Com.,  29  Pa.  St.  441;  Corn  v. 
Brazelton,  2  Swan  (Tenn.)  273;  Fried- 
lander  V.  State,  7  Tex.  App.  204; 
Jones  V.  State,  10  Tex.  App.  552; 
Teague  v.  Griffin,  2  Nott  &  M.  (S. 
Car.)  93;  State  v.  Duestoe,  i  Bay  (S. 
Car.)  37S;  Merritt  v.  Dearth,  48  Vt.  65; 
State  V.  Gilbert,  13  Vt.  643;  Mitchell 
V.  Com.,  75  Va.  856;  U.  S.  v.  Chase, 
27  Fed.  Rep.  807. 

The  absence  of  an  averment  in  an 
information  filed  by  the  district  attor- 
ney/r^  tern.,  that  the  district  attorney 
was  absent,  etc.,  is  a  formal  defect, 
objection  to  which  must  be  taken  by 
demurrer  or  motion  to  quash  before 
trial,  and  cannot  avail  upon  motion  in 
arrest.  State  v.  Robacker,  31  La. 
Ann.  652. 

Omission  of  Attorney's  Signature. — 
The  omission  of  the  signature  of  the 
plaintiff's  attorney  to  an  amended 
declaration,  his  signature  already 
being  of  record  and  the  defendant 
having  pleaded,  is  no  ground  of  ar- 
rest of  judgment.  Huling  v.  Florida 
Sav.  Bank,  19  Fla.  695. 

Omission  to  State  Damages. — Judg- 
ment will  not  be  arrested  because  the 
damages  were  not  stated  in  the  dec- 
laration. Proctor  V.  Crozier,  6  B. 
Mon.  (Ky.)  269. 

By  Statute  of  Massachusetts,  1S64,  c. 
250,  §4^2,  3,  any  objection  to  an  indict- 
ment for  a  formal  defect  apparent 
upon  its  face  shall  be  taken  by  de- 
murrer or  motion  to  quash,  and  not 
by  motion  in  arrest  of  judgment,  un- 
less for  cause  affecting  the   jurisdic- 
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Clerical  Errors. — Nor  will  judgment  be  arrested  for  mere  clerical 
errors.* 

Defects  Cured  by  Verdict. — Nor  for  such  defects  as  are  cured  by  the 
verdict.* 

Defects  Waived  by  Going  to  Trial. — Nor  will  judgment  be  arrested 
for  such  defects  as  are  waived  by  going  to  trial. ^ 

Defects  in  the  Process. — Judgment  will  not  be  arrested  for  defects 
in  the  process."* 


tion  of  the  court.  Com.  v.  Mc- 
Govern,  lo  Allen  (Mass.)  194.  See 
also  Com.  v.  Chiovaro,  129  Mass.  489. 

By  sec.  2  of  the  above  statute  of 
1864,  c.  250,  formal  objections  to  a 
complaint  on  which  a  conviction  has 
been  had  in  a  police  court  cannot  for 
the  first  time  be  made  after  the  case 
has  been  brought  to  the  Superior 
Court  by  appeal.  Norton  v.  Hawks, 
13  Allen  (Mass.)  550;  Com.  v.  Harvey, 
III  Mass.  420. 

Surplusage.  —  A  traverse  by  one 
party  of  matter  not  alleged  by  the 
other,  in  addition  to  the  matter  prop- 
erly in  issue,  is  mere  surplusage,  and 
is  not  a  ground  of  arrest  of  judg- 
ment. Robbins  v.  Wolcott,  19  Conn. 
356. 

Failure  to  File  Note  Sued  on  With  Pe- 
tition.— In  a  suit  on  a  promissory  note, 
where  the  defendant  pleaded  to  the 
merits,  a  motion  in  arrest  will  not  lie 
on  the  grounds  that  the  note  was  not 
filed  with  the  petition  and  that  the 
petition  did  not  allege  either  the  filing 
or  any  statutory  excuse  for  the  failure 
to  file.     Burdsal  v.  Davies,  58  Mo.  138. 

Omission  of  the  Similiter. — After  trial 
by  the  jury  on  the  plea  of  "  not 
guilty,"  the  omission  of  the  similiter 
is  not  ground  for  an  arrest  of  judg- 
ment. Babcock  v.  Huntington,  2  Day 
(Conn.)  392;  Huling  v,  Florida  Sav. 
Bank,  19  Fla.  695. 

Verdict  Not  Entered  of  Becord. — 
Where  the  verdict  is  regularly  re- 
turned, the  neglect  of  the  clerk  to 
enter  it  on  the  minutes  of  the  court 
at  the  term  at  which  it  was  ren- 
dered affords  no  ground  for  arresting 
judgment.     Hall  v.  State,  3  Ga.  18. 

1.  Herron  v.  State  (Ga.,  1894),  19 
S.  E.  Rep.  242;  Hatcher  v.  State,  18  Ga. 
465;  Sims  V.  Dame,  113  Ind.  127; 
State  V.  Raymond,  20  Iowa  582;  Win- 
field  V.  State.  3  Greene  (Iowa)  340; 
Com.  V.  McMahon,  133  Mass.  394; 
State  V.  Smith,  63  N.  Car.  234;  State 
V.  Molier,  i  Dev.  (N.  Car.)  263;  Ship- 
herd    V.    Field,   70  111.   439;    Wabash, 


etc.,  R.  Co.  V.  Ingraham,  77  111.  309; 
Com.  V.  Desmarteau,  16  Gray 
(Mass.)  I. 

The  indictment  charging  Charles 
Herron  with  the  murder  of  "  Lula 
Herring  his  wife,"  judgment  will  not 
be  arrested  on  a  verdict  of  guilty  be- 
cause the  name  of  the  wife  was 
spelled  "  Herring  "  instead  of  "Her- 
ron." Herron  v.  State  (Ga.,  1894),  19. 
S.  E.  Rep.  243. 

2.  Gaylord  v.  Payne,  4  Conn.  195; 
Powell  V.  Bennett,  131  Ind.  465;  Sims 
V.  Dame,  113  Ind.  127;  Bayless  v. 
Jones  (Ind.  App.,  1894),  37  N.  E.  Rep. 
421;  Balliett  v.  Humphreys,  78  Ind. 
389;  McCormick  v.  Mitchell,  57  Ind. 
248;  Gander  v.  State,  50  Ind.  539; 
Dougherty  v.  Wilson,  i  Blackf.  (Ind.) 
478;  Nicholson  v.  Carr,  3  Blackf, 
(Ind.)  104;  Westfall  v.  Stark,  24  Ind. 
377;  Adamson  v.  Rose,  30  Ind.  381; 
Hutchins  v.  Adams,  3  Me.  176;  Pry 
V.  Hannibal,  etc.,  R.  Co.,  73  Mo.  123; 
Burdsal  v.  Davies,  58  Mo.  138;  Car- 
rington  v.  Hancock,  23  Mo.  App  299; 
Hurt  V.  King,  24  Mo.  App.  593;  Max- 
field  V.  Johnson,  2  Ohio  204. 

After  the  verdict  of  a  jury  upon  the 
general  issue,  judgment  may  be  ar- 
rested, in  many  cases,  for  the  insuf- 
ficiency of  the  declaration;  but  defects 
which  are  bad  on  demurrer  are  not  al- 
ways causes  for  arrest  of  judgment, 
because  many  such  defects  are  cured 
by  the  verdict.  Spencer  v.  Overton,  i 
Day  (Conn.)  186,  and  note. 

Defective  Description. — Defective  de- 
scription of  the  offense  charged  is 
not  one  of  the  points  in  which  an  in- 
dictment is  cured  by  the  verdict,  but 
is  equally  fatal  upon  a  motion  in  ar- 
rest of  judgment  as  upon  demurrer 
or  motion  to  quash.  State  v.  Gove, 
34  N.  H.  511. 

3.  Yonleyf.  Thompson,  30  Ark.  399; 
Parker  v.  Abrams,  50  Ala.  35; 
Slaughter  v.  Thompkins,  Dudley 
(Ga.)  117;  Wau-kon-chaw-neek-kaw 
V.  U.  S.,  Morr.  (Iowa)  332. 

4.  Com.  V.  Loghlin,  15  Gray  (Mass. ^ 
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2.  Statute  of  Limitations. — In  civil  suits  the  statute  of  limitations 
must  be  pleaded  ;  if  not  specially  pleaded  it  is  held  to  be  waived, 
and  it  cannot  be  afterwards  raised  upon  motion  in  arrest  of  judg- 
ment.* 

In  Criminal  Cases. — In  criminal  cases  there  is  a  conflict  of  author- 
ity as  to  the  bar  of  the  statute  being  urged  in  arrest  of  judgment.* 


569;  Prescott  V.  Tufts,  7  Mass.  209; 
Gilbert  v.  Nantucket  Bank,  5  Mass. 
97;  Lagow  V.  Patterson,  i  Blackf. 
(Ind.)  327. 

Contra. — A  fatal  defect  in  the  process 
of  a  court  need  not  be  pleaded,  but 
may  be  taken  advantage  of  at  any 
time  by  motion  in  arrest  of  judgment. 
Hartridge  v.  McDaniel,  20  Ga.  398. 

By  the  Massachusetts  statute  of  1852, 
c.  312,  §  22,  it  is  provided  that  "  No 
motion  in  arrest  of  judgment,  for  any 
cause  existing  before  verdict,  shall  be 
allowed  in  any  case  where  a  verdict 
has  been  rendered,  unless  the  same 
affects  the  jurisdiction  of  the  court. 
And  where  the  defendant  has  appeared 
and  answered  to  the  merits  of  the  ac- 
tion, no  defect  in  the  writ  or  other 
process  by  which  he  is  brought  before 
the  court,  or  in  the  service  thereof, 
shall  be  deemed  to  affect  the  jurisdic- 
tion of  the  court."  Brown  z'.  Webber, 
6  Cush.  (Mass.)  571,  and  note. 

Informal  Service  ofWrit. — Informality 
in  the  service  of  the  writ  is  no  ground 
of  arrest  of  judgment  if  the  defendant 
has  answered.  Gilbert  v.  Nantucket 
Bank,  5  Mass.  97. 

Defect  in  Warrant. — A  defect  in  a 
warrant  issued  upon  a  complaint  in  a 
criminal  trial  cannot  be  first  objected 
to  by  motion  in  arrest  of  judgment. 
Com.  V.  Loghlin,  15  Gray  (Mass.)  569. 

Nor  can  an  objection  to  the  service 
of  the  warrant  in  a  criminal  case  be 
taken  in  arrest.  Conl.  v.  Gregory,  7 
Gray  (Mass.)  498.  See  also  Logan  v. 
Smith,  2  A.  K.  Marsh.  (Ky.)  52. 

Warrant  Lost. — After  an  inquest  on 
a  warrant  of  forcible  entry  and  de- 
tainer, the  loss  of  the  warrant  is  no 
cause  of  arresting  judgment,  since  the 
warrant  may  be  supplied  by  a  tran- 
script from  the  statute  book.  Logan 
V.     Smith,    2    A.     K.    Marsh.    (Ky.) 

53- 

1.  Cooksey  v.  Kansas  City,  etc., 
R.  Co.,  17  Mo.  App.  132;  Thomp- 
son V.  State,  54  Miss.  743;  Revelle  v. 
St.  Louis,  etc.,  R.  Co.,  74  Mo.  438; 
Allen  V.  Word,  6  Humph,  (Tenn.),  284: 
Murdock  v.  Herndon,  4  Hen.  &  M. 
(Va.)   200.     In   the   case  last  cited  it 


was  held  that,  after  verdict  for  the 
plaintiff  on  the  plea  of  nil  debet,  it  is 
no  ground  for  arresting  judgment 
that  the  claim,  as  shown  by  the  decla- 
ration, was  barred  by  the  statute  of 
limitations.  Murdock  v.  Herndon,  4 
Hen.  &  M.  (Va.)  200. 

After  verdict  it  is  no  ground  of  ar- 
rest that  the  promise,  in  an  action  of 
indebitatus  assumpsit,  is  alleged  to  have 
been  made  since  the  date  of  the  writ. 
Story  V.  Barrell,  2  Conn.  665. 

Slander. — It  appearing  in  a  declara- 
tion for  slander  that  the  crime  charged 
by  the  words  was  more  than  a  year 
before  the  speaking  of  them,  and  that 
the  plaintiff  could  not  then,  nor  at  any 
time  since,  have  been  prosecuted  for 
such  crime,  even  if  the  charge  were 
true,  is  not  ground  for  arresting  judg- 
ment for  the  plaintiff.  Webb.  v.  Fitch, 
I  Root  (Conn.)  544. 

Mechanic's  Lien. — A  complaint  to  en- 
force a  mechanic's  lien  must  show  that 
the  notice  of  intention  to  hold  a  lien 
was  filed  within  the  time  required  by 
statute;  and  in  the  absence  of  such 
averment  judgment  will  be  arrested. 
Sharpe  v.  Clifford,  44  Ind.  346. 

2.  In  the  following  cases,  where  the 
offense  appeared  by  the  complaint  to 
have  been  committed  more  than  the 
statutory  period  before  the  prosecu- 
tion was  commenced,  and  there  being 
no  exceptions  in  the  statute,  judgment 
was  arrested.  State  v.  Hobbs,  39  Me. 
212;  McLane  v.  State,  4  Ga.  335;  State 
V.  Caverly,  51  N.  H.  446. 

Every  sufficient  indictment  must  set 
forth  the  day,  month,  and  year,  and 
in  cases  of  burglary  the  hour,  when 
the  offense  was  committed;  and  al- 
though another  day  may  be  shown  in 
evidence,  yet  it  must  be  a  day  within 
the  term  prescribed  by  the  statute  of 
limitations;  and  the  day  set  forth  in 
the  indictment  must  be  also  some  day 
within  the  statutory  time,  or  the  in- 
dictment will  be  insufficient  on  motion 
in  arrest.  State  v.  G..S.,  i  Tyler  (Vt.) 
295. 

If  an  information  for  counterfeiting 
is  not  exhibited  within  a  year  from 
the  commission  of   the  offense,  it   is 
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3.  Matters  Dehors  the  Record. — As  a  corollary  to  the  rule  stated 
above  judgment  will  not  be  arrested  for  matters  dehors  the  record.* 


good   cause    for  arresting   judgment. 
State  V.  Gibbs,  i  Root  (Conn.)  171. 

Contra. — Though  an  indictment  lay 
the  time  so  long  before  the  indictment 
is  found  that  the  crime  appears  to  be 
barred  by  the  statute  of  limitations,  it 
is  no  ground  for  arresting  judgment. 
People  V.  Santvoord,  9  Cow.  (N.  Y.) 

655. 

Where  A.  was  indicted  for  an  assault 
with  intent  to  commit  murder  in  the 
first  degree,  and  was  found  guilty  of 
assault  and  battery,  an  arrest  of  judg- 
ment on  the  ground  that  it  appeared 
on  the  face  of  the  indictment  that  the 
offense  was  committed  more  than 
twelve  months  before  the  commence- 
ment of  the  prosecution  was  held 
erroneous.  In  such  a  case  the  defend- 
ant cannot  avail  himself  of  the  act  of 
1820,  c.  9,  to  bar  a  prosecution  by  mo- 
tion in  arrest,  plea,  or  demurrer,  but 
only  by  proof  of  the  fact  at  trial. 
State  V.  Bowling,  10  Humph.  (Tenn.) 
52. 

Laying  Time  Subsequent  to  Finding  of 
Indictment. — Judgment  will  be  arrested 
where  the  indictment  charges  the  of- 
fense to  have  been  committed  at  a 
time  subsequent  to  the  finding  of  the 
indictment.  State  v.  Litch,  33  Vt.  67; 
State  V.  Noland,  29  Ind.  212. 

Date  of  Offense  Left  Blank  in  Indict- 
ment.— Where  the  date  of  the  offense 
is  left  blank  in  the  indictment,  so  that 
it  does  not  appear  whether  the  prose- 
cution is  barred  or  not,  judgment  will 
be  arrested.  State  v.  Beckwith,  i 
Stew.  (Ala.)  318,  18  Am.  Dec.  46;  State 
V.  Roach,  2  Hayw.  (N.  Car.)  352;  An- 
thony V.  State,  4  Humph.  (Tenn.)  85; 
State  V.  G.  S.,  I  Tyler  (Vt.)  295.  See 
also  State  v.  Rust,  8  Blackf.  (Ind.)  195. 

1.  Walker  v.  State,  91  Ala.  76; 
Crow  V.  State,  23  Ark.  684;  State  v. 
Bledsoe,  47  Ark.  233;  Fitch  z/.  Hamlin, 
I  Root(Conn.)  no;  Church  v.  Norwich, 
Kirby  (Conn.)  142;  Herron  v.  State 
(Ga.,  1894).  19  S.  E.  Rep.  244;  Howard 
V.  State,  6  Ind.  444;  Miller  v.  Wild 
Cat  Gravel  Road  Co.,  52  Ind.  51; 
Skinner  v.  Robeson,  4  Yeates  (Pa.) 
375;  Com.  V.  Calhane,  108  Mass.  431; 
Covey  V.  State.  8  Smed.  &  M.  (Miss.) 
575;  State  V.  Lainer,  90  N.  Car.  714; 
People  V.  Menken,  36  Hun  (N.  Y.)  90; 
People  V.  Thompson,  41  N.  Y.  i; 
People  V.  Allen,  43  N.  Y.  s8;  State  v. 


Sheppard,  97  N.  Car.  401;  Com.  v. 
Cohen,  2  Va.  Cas.  158;  Walker  v.  Sar- 
geant,  11  Vt.  327.  See  supra,  II,  i, 
Defects  of  Record. 

Where  a  motion  in  arrest  was  made 
on  the  ground  that  Lieutenant-Gov- 
ernor Hill,  who,  it  was  known,  would 
be  governor  of  the  state  of  N'e-u)  York 
on  the  first  day  of  January  next,  and 
to  whom  any  application  for  pardon 
must  be  made,  appeared  as  counsel  for 
the  people  in  the  case, — held,  that  the 
motion  was  properly  overruled.  Peo- 
ple V.  Menken,  36  Hun  (N.  Y.)  98. 

An  assignment  in  error  that  the 
court  refused  to  hear  the  defendant 
by  himself  or  his  counsel,  or  to  afford 
him  or  them  an  opportunity  of  being 
heard,  cannot  be  examined  into  in  the 
appellate  court,  upon  motion  in  arrest 
of  judgment,  since  such  facts  do  not 
appear  of  record.  Weaver  v.  Com., 
29  Pa.  St.  445. 

Error  in  Indorsement  on  Indictment. — 
The  indorsement  on  the  back  of  the 
indictment  is  no  part  of  the  record, 
and  error  in  such  indorsement  is  no 
ground  for  arrest  of  judgment.  State 
V.  Sheppard,  97  N.  Car.  401. 

Defect  of  Jurisdiction. — Where  the 
question  raised  as  to  a  defect  in  the 
jurisdiction  of  the  court  did  not  ap- 
pear in  the  record, — held,  that  a  motion 
in  arrest  should  not  be  allowed.  Ter- 
ritory V.  Pierce,  i  Wyoming  Ter.  168. 

Facts  Admitted  by  Stipulation. — Upon 
motion  in  arrest  the  court  will  not 
take  notice  of  facts  admitted  by  stipu- 
lation which  is  no  part  of  the  record. 
U.  S.  V.  Barnhart,  17  Fed.  Rep.  579. 

Facts  Contained  in  Affidavits. — Nor 
will  the  court  take  notice  of  facts  con- 
tained in  affidavits.  State  v.  Malone, 
37  La.  Ann.  266;  Davis  v.  Warfield,  38 
Ind.  461. 

Error  of  Law  Occurring  at  Trial. — A 
motion  in  arrest  of  judgment  cannot 
be  grounded  on  the  fact  that  an  error 
of  law  occurred  at  the  trial.  Eastman 
V.  State,  54  Ind.  441. 

Death  of  Party  to  Suit.— The  death  of 
one  of  several  plaintiffs  before  verdict 
and  judgment  is  not  a  matter  that  can 
be  urged  in  arrest  of  judgment.  Crow 
V.  State,  23  Ark.  685. 

Unsworn  Witness  Testifying. — Where 
it  did  not  appear  from  the  indorse- 
ment on  the  indictment  that  the  wit- 
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4.  Objections  to  Evidence.— Objections  to  the  evidence  cannot  be 
raised  by  motion  in  arrest  of  judgment.* 

5.  Irregularities  at  Trial. — A   motion    in   arrest   of    judgment 
cannot  be  sustained  for  mere  irregularities  at  the  trial.* 


nesses  sent  to  the  grand  jury  had 
been  sworn,  it  was  held  no  ground  to 
quash  the  indictment  after  the  plea 
of  not  guilty,  or  to  arrest  the  judg- 
ment after  verdict.  State  v.  Shep- 
pard,  97  N.  Car.  401. 

Interest  of  Judge. — The  interest  of 
of  a  judge  in  the  cause  is  no  ground 
for  motion  in  arrest  of  judgment. 
Miller  v.  Wild  Cat  Gravel  Road  Co., 
52  Ind.  51. 

Connecticut. — In  this  state  judgment 
may  be  arrested  for  matters  dehors 
the  record.  Hamilton  v.  Pease,  38 
Conn.  120;  Warner  v.  Robinson,  i 
Root  (Conn.)  194;  Talmadge  v.  North- 
rop, I  Root  (Conn.)  522;  Smith  v. 
Ward,  2  Root  (Conn.)  302;  Bow  v. 
Parsons,  i  Root  (Conn.)  429;  Bullock 
V.  Hosford,  2  Root  (Conn.)  349;  Ben- 
nett V.    Howard,   3  Day  (Conn.)  219. 

1.  Wickham  v.  Waterman,  Kirby 
(Conn.)  273;  Carpenter  v.  Child,  i 
Root  (Conn.)  220;  State  v.  Rousch,  60 
Ind.  304;  Howard  v.  State,  6  Ind.  444; 
Bright  V.  State,  90  Ind.  343;  State  v. 
Snow,  74  Me.  354;  Powe  v.  State,  48 
N.  J.  L.  34;  People  v.  Allen,  43  N.  Y. 
28;  Jacobowsky  v.  People,  6  Hun  (N. 
Y.)  524;  People  V.  Onondaga  General 
Sessions,  i  Wend.  (N.  Y.)  296;  Baden 
V.  State,  I  Gill  (Md.)  171;  Covey  v. 
State,  8  Smed.  &  M.  (Miss.)  573;  State 
V.  Snow,  74  Me.  354;  Lovell  v.  Sabin, 
15  N.  H.  29;  State  v.  Craige,  89  N. 
Car.  475;  State  v.  Graham,  15  Rich.  (S. 
Car.)  310;  Kirk  v.  Litterst,  71  Iowa  71; 
Territory  v.  Pierce,  i  Wyoming  Ter. 
168. 

Illegal  Admission  of  Evidence. — A  mo- 
tion in  arrest  is  not  the  proper  remedy 
for  the  illegal  admission  of  evidence; 
in  such  case  a  bill  of  exceptions  should, 
be  taken.     State  v.  Snow,  74  Me.  354. 

Variance  between  Allegation  and  Proof. 
— A  departure  of  the  proof  from  the 
allegation  is  no  ground  of  arresting 
judgment.  State  v.  Graham,  15  Rich. 
(S.  Car.)  310;  State  v.  Craige,  89  N. 
Car.  475;  Allen  v.  Word,  6  Humph. 
(Ten*i.)284;  People  v.  Onondaga  Gen- 
eral Sessions,  i  Wend.  (N.  Y.)  296. 

Where  the  plaintiffs  in  an  action  of 
debt  are  described  as  "  the  trustees  of 
the  Western  Theological  Seminary  of 
the  Presbyterian  Church  of  the  United 


States  of  America,  at  Allegheny  City 
in  the  state  of  Pennsylvania,"  and  the 
payees  in  the  bond  arc  described  in 
the  same  way,  with  the  omission  of 
the  words  "in  the  state  of  Pennsyl- 
vania," such  a  variance  will  not  jus- 
tify a  motion  in  arrest  of  judgment. 
Coulter  V.  Western  Theological  Semi- 
nary, 29  Md.  69. 

Variance  between  Affidavit  and  In- 
formation.— A  variance  between  the 
affidavit  and  the  information  cannot 
be  taken  advantage  of  by  motion  in 
arrest  of  judgment.  Morris  v.  State, 
31  Ind.  191.  Contra,  Smith  v.  State,  9 
Tex.  App.  475. 

Information  upon  Invalid  Affidavit. — 
The  affidavit  of  an  infamous  person  is 
not  a  valid  foundation  for  an  informa- 
tion; and  such  objection  to  a  complaint 
would,  if  sustained  by  evidence,  be 
good  ground  of  quashing  it  or  of  ar- 
resting judgment.  Perez  v.  State,  10 
Tex.  App.  327. 

2.  Walker  v.  Sargeant.  11  Vt.  327, 
where  the  court  said  :  "  A  motion  in 
arrest  can  be  sustained  only  for  matter 
apparent  of  record;  and  such  things  as 
take  place  on  trial  must  be  placed  on 
record  by  a  bill  of  exceptions." 

Thus,  judgment  will  not  be  arrested 
for  omission  to  read  indictment  to  the 
jury,  Wright  v.  State,  18  Ga.  383;  or 
failure  to  furnish  defendant  with  a 
copy,  Smith  v.  State,  8  Ohio  294;  or 
failure  to  serve  the  defendants  with 
copies  of  the  declaration,  as  required 
by  the  rules  of  court,  Loney  v.  Bailey, 
43  Md.  10;  or  omission  of  the  clerk  to 
enter  upon  the  indictment  the  date  of 
its  finding.  State  v.  Coupenhaver, 
39  Mo.  430. 

The  fact  that  the  accused  remained 
manacled  during  the  trial  of  the  mo- 
tion for  a  new  trial  is  no  ground  of 
arrest  of  judgment.  State  v.  Thomas, 
35  La.  Ann.  25. 

Irregularity  in  Bringing  Prisoner 
into  Court.  —  Irregularity  as  to  the 
mode  of  bringing  the  prisoner  into 
court  to  receive  his  sentence  is  no 
ground  of  arresting  judgment.  Perry 
V.  People,  14  111.  497. 

Absence  of  Prisoner.  —  Where  upon 
trial  for  larceny  the  prisoner  left  the 
court  room,  failing  to  return,  and  ver- 
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IX.  Grounds  of  Aeeest  Governed  by  Statute. — Grounds  for  ar- 
resting judgment  are  governed  to  some  extent  by  the  rules  and 
statutes  of  the  several  states.* 


diet  was  returned  and  sentence  pro- 
nounced in  his  absence, — held,  to  be  no 
ground  of  arrest  of  judgment.  Lynch 
V.  Com.,  88  Pa.  St.  189. 

No  List  of  Jurors  Furnished. — Where 
the  prisoner  goes  to'  trial  without  ob- 
jecting that  a  list  of  jurors  has  not 
been  furnished,  and  there  is  no  affirm- 
ative showing  that  the  list  has  not 
been  served,  the  mere  silence  of  the 
record  on  the  subject  is  no  ground  for 
a  new  trial  or  for  arresting  judgment. 
Freel  v.  State,  21  Ark.  212;  Dawson  v. 
State,  29  Ark.  116;  Benton  v.  State,  30 
Ark.  344. 

Removing  Prisoner  from  Court  Room 
for  Misbehavior  is  no  ground  of  arrest 
of  judgment.  U.  S.  v.  Davis,  6  Blatchf. 
(U.  S.)464. 

Absence  from  Trial. — Nor  his  absence 
at  the  time  fixed  for  trial,  he  being 
represented  by  counsel.  State  v.  Ro- 
backer,  31  La.  Ann.  651. 

Examination  before  the  Committing 
Magistrate. — Nor  is  it  cause  for  arrest 
because  of  errors  in  the  examination 
before  the  committing  magistrate, 
Morris  v.  Com.,  9  Leigh  (Va.)  636;  or 
that  he  was  not  examined  for  the  fel- 
ony of  which  he  is  indicted,  such  ob- 
jection coming  too  late  after  verdict, 
Angel  V.  Com.,  2  Va.  Cas.  231. 

Informalities  in  Returning  Indictment. 
— Judgment  will  not  be  arrested  be- 
cause of  informalities  in  returning  the 
indictment  into  court.  Russell  v. 
State,  33  Ala.  366;  State  v.  Coupen- 
haver,  39  Mo.  430;  State  v.  Mertens, 
14  Mo.  94;  State  v.  Freeman,  13  N.  H. 
488;  Burgess  v.  Com.,  2  Va.  Cas.  483. 
See  also  Frances  v.  State,  6  Fla.  306. 

But  where  the- record  failed  to  show 
the  return  of  the  indictment  into  open 
court  the  judgment  was  arrested. 
Adams  v.  State,  11  Ind.  304;  Gardner 
V.  People,  20  111.  430.  Contra,  Padgett 
V.  State,  103  Ind.  550. 

No  Plea  for  Defendant  in  Criminal  Case. 
— Proceeding  to  trial  without  plea  for 
the  defendant  is  error  for  which  judg- 
ment will  be  arrested,  Lacefield  v. 
State,  34Ark.  282;  State  v.  Koerner, 
51  Mo.  174;  or  reversed.  Cannon  v. 
State,  5  Tex.  App.  34;  Bush  v.  State, 
5  Tex.  App.  64;  State  v.  Matthews, 
20  Mo.  55. 

1.  California. — People    v.    Swenson, 


49  Cal.  388;  People  v.  Dick,  37  Cal. 
277. 

Connecticut. — The  same  degree  of 
relationship  between  a  juror  and  a 
party  as  would  by  statute  exclude  a 
judge  from  sitting  in  the  cause,  is 
ground  for  arrest  of  judgment. 
Woodbridge  v.  Raymond,  Kirby 
(Conn.)  279. 

Georgia. — It  is  no  ground  of  arrest 
that  the  jury  do  not  find  their  verdict 
in  the  language  of  the  Code.  Camp  v. 
State,  25  Ga.  693. 

Nonresidence  must  be  pleaded,  and 
is  no  ground  of  arrest  of  judgment 
in  the  Superior  Court  of  Georgia. 
Slaughter  v.  Thompkins,  Dudley 
(Ga.)  117.  See  further,  McLane  v. 
State,  4  Ga.  335;  Home  v.  State,  37 
Ga.  80;  Bostock  v.  State,  61  Ga.  635; 
Hatfield  v.  State,  76  Ga.  499;  Berry  v. 
State  (Ga.,  1893),  17  S.  E.  Rep.  1006. 

No  motion  in  arrest  of  judgment 
can  be  sustained  for  any  matter  not 
affecting  "  the  real  merits  of  the  of- 
fense charged  in  the  indictment." 
§  4929,  Ga.  Code.  Hatfield  v.  State, 
76  Ga.  499;  Berry  v.  State  (Ga.,  1893), 
17  S.  E.  Rep.  1006. 

Indiana. — Arrest  of  judgment  in 
criminal  cases  lies  for  two  causes 
only:  i,  that  the  grand  jury  which 
found  the  indictment  had  no  legal  au- 
thority to  inquire  into  the  offense 
charged  by  reason  of  its  not  being 
within  the  jurisdiction  of  the  court; 
2,  that  the  facts  stated  do  not  con- 
stitute a  public  offense.  Bishop  v. 
State,  50  Ind.  125;  Lowe  v.  State,  46 
Ind.  305;  Burroughs  v.  State,  72  Ind. 
334;  Dillon  V.  State,  9  Ind.  40S;  Shep- 
herd V.  State,  64  Ind.  43;  Fisher  v. 
State,  64  Ind.  435;  Mullen  v.  State,  50 
Ind.  169;  Dawson  v.  State,  65  Ind. 
442;  Bright  V.  State,  90  Ind.  343. 

Where  an  indictment  charges  a 
public  offense,  a  motion  in  arrest  of 
judgment  cannot  be  sustained  for  de- 
fects on  its  face.  Dawson  v.  State,  65 
Ind.  442;  Layton  v.  State,  52  Ind.  459; 
McGuire  v.  State,  50  Ind.  284. 

Iowa. — State  v.  Raymond,  20  Iowa 
582. 

Kansas. — Guy  v.  State,  i  Kan.  448. 

Kentucky. — Want  of  jurisdiction  and 
that  the  facts  stated  do  not  constitute 
a  public  offense,  furnish  the  grounds 
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X.  The    Motion  —  Decision  and    Effect  —  1.  How  and  When 
Made. — While  the   court  will   arrest   judgment,  in   favor   of  the 


of  arrest  of  judgment  in  criminal  cases. 
Com.  V.  Hadcraft,  6  Bush  (Ky.)  93; 
Weatherford  v.  Com.,  10  Bush  (Ky.) 
196;  Walston  V.  Com.,  16  B.  Mon. 
(Ky.)  36;  Tully  v.  Com.,  11  Bush  (Ky.) 
154;  Comely  v.  Com.,  17  B.  Mon.  (Ky.) 
409;  Tipper  v.  Com.,  i  Mete.  (Ky.)  7. 

A  substantial  defect  in  the  indict- 
ment is  a  sufficient  ground  of  arrest, 
as  provided  in  sec.  334  of  the  Crim- 
inal Code.  Mork  v.  Com.,  6  Bush 
(Ky.)  397. 

Louisiana. — In  criminal  prosecutions 
no  defect  of  form,  either  in  the  pro- 
ceedings or  in  the  indictment,  however 
apparent  on  the  face  of  the  papers, 
will  be  good  ground  for  arresting  the 
judgment.  State  v.  Nicholson,  14  La. 
Ann.  798;  State  v.  Millican,  15  La. 
Ann.  557;  State  v.  Boudreaux,  14  La. 
Ann.  88. 

Maine. — No  motion  in  arrest  of 
judgment  in  any  civil  action  can  be 
sustained  by  the  statutes  of  this 
state.     Stetson  v.  Corinna,  44  Me.  29. 

A  motion  in  arrest  of  judgment  is 
not  the  proper  remedy  for  a  wrong 
verdict  or  for  the  illegal  admission  of 
evidence.     State  v.  Snow,  74  Me.  354. 

Maryland. — Alleged  defects  in  an  in- 
dictment, the  margin,  however,  show- 
ing that  the  court  had  jurisdiction,  is 
no  cause  of  arrest.  Wedge  v.  State, 
12  Md.  232;  State  v.  Reed,  12  Md.  263. 
See  further,  Stirling  v.  Garritee,  18 
Md.  468;  Davis  v.  Carroll,  71  Md.  568; 
Maguire  v.  State,  47  Md.  485. 

The  objection  in  case  of  bastardy, 
that  the  record  does  not  show  the 
proceedings  before  the  magistrate,  re- 
quired by  law,  cannot,  since  the  act  of 
1852,  c.  63,  be  availed  of  by  motion 
in  arrest.     State   v.  Phelps,  9  Md.  21. 

Massachusetts. — Formal  objections  to 
a  complaint  on  which  a  conviction  has 
been  had  cannot  for  the  first  time  be 
made  under  Stat.,  1864,  c.  250,  after 
the  cause  has  been  brought  to  the 
Superior  Court  on  appeal.  Com.  v. 
Norton,  13  Allen  (Mass.)  550. 

It  is  no  ground  of  arrest,  in  an  ac- 
tion on  a  promissory  note,  that  it 
bears  date  on  the  Lord's  day.  Hill  v. 
Dunham,  7  Gray  (Mass.)  543. 

The  death  of  one  of  the  persons 
named  as  demandants,  before  the  date 
of  the  writ,  is  no  cause  for  arrest  of 
judgment  since  Stat.,  1852,  c.  312,  §  22. 
Emery   v.    Osgood,    i    Allen   (Mass.) 


244.  See  further,  Stowell  v.  Flagg,  11 
Mass.  364;  Com.  v.  Galligan,  113 
Mass.  203;  Com.  v.  Swain,  160  Mass. 
354;  Com.  V.  Melville,  i6o_Mass.  307. 

Minnesota. — Upon  a  motion  in  arrest 
of  judgment  in  a  criminal  case,  the 
only  questions  that  can  be  raised  are 
such  as  relate  to  the  sufficiency  of  the 
indictment  upon  the  facts  stated  and 
the  jurisdiction  of  the  court.  State 
V.  Loomis,  27  Minn.  521. 

A  motion  in  arrest  of  judgment 
which  questions  the  sufficiency  of  an 
indictment  which  follows  the  form  of 
the  statute,  will  be  overruled.  Bilan- 
sky  V.  State,  3  Minn.  427. 

Mississippi. — The  provision  of  the 
Mississippi  Code,  §  1433,  that  errors 
must  be  made  the  ground  of  special 
exception  in  the  lower  court,  applies 
to  curable  errors  only;  and  an  objec- 
tion that  the  indictment  fails  to  show 
the  particular  place  at  which  the  court 
was  held  may  be  raised  by  motion  in 
arrest,  although  no  special  exception 
was  taken.  Lusk  v.  State,  64  Miss. 
845.. 

Missouri. — The  statute  requires  the 
court  to  enter  a  plea  of  "  not  guilty  " 
when  the  defendant  fails  to  do  so,  and 
noncompliance  with  the  statute  is  an 
error  that  is  available  under  a  motion 
in  arrest.  State  v.  Koerner,  51  Mo. 
174.  See  further.  State  v.  Pemberton, 
30  Mo.  376;  State  V.  York,  22  Mo.  462. 

Nevada. — A  motion  in  arrest  of 
judgment  in  criminal  cases  can  only 
be  sustained  on  the  ground  that  the 
court  had  no  jurisdiction,  or  that  the 
facts  stated  do  not  constitute  a  public 
offense.  State  v.  O'Connor,  11  Nev. 
416. 

New  York. — Under  the  New  York 
Code  of  Criminal  Procedure  only  two 
objections  are  available:  i,  jurisdic- 
tion of  the  court  over  the  subject- 
matter  of  the  indictment;  2,  the 
facts  stated  do  not  amount  to  a  crime. 
People  V.  Buddensieck,  103  N.  Y.  487, 
57  Am.  Rep.  766,  5  N.  Y.  Crim.  Rep. 
69,  4  N.  Y.  Crim.  Rep.  230,  3  N.  Y. 
St.  Rep.  664.  See  further,  Gray  v. 
People,  21  Hun  (N.  Y.)  140;  People  v. 
Buchanan,  (Ct.  Gen'l  Sessions)  25  N. 
Y.  Supp.  481. 

Ohio. — Porter  v.  Porter,  14  Ohio 
220. 

Pennsylvania. — Under  the  Criminal 
Procedure  act   every  objection   to  an 
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plaintiff,  if  it  appears  from  the  whole  record  that  the  right  of  the 
case  is  on  his  side,  yet  the  remedy  is  usually  availed  of  by  the 
defendant.*  The  court  may,  however,  arrest  judgment  of  its 
own  motion.* 

The  motion  should  state  concisely  the  defects  it  complains  of, 
as  being  patent  on  the  face  of  the  record,'  and  should  specify  the 
causes  for  which  judgment  should  be  arrested;*  or  the  rulings  of 


indictment  for  defect  apparent  on  its 
face  must  be  taken  by  demurrer  or  by 
motion  to  quash  before  the  jury  is 
sworn;  and  a  motion  in  arrest  of 
judgment  will  be  denied.  Com,  v. 
Frey,  50  Pa.  St.  245. 

Rhode  Island. — State  v.  Keeran,  5  R. 
I.  497. 

Tennessee. — The  act  of  1852,  c.  152, 
§  7,  which  declares  that  the  Supreme 
Court  shall  not  arrest  judgment  "for 
any  defect  in  matters  of  form,"  ap- 
plies to  all  cases  brought  into  the 
Supreme  Court  after  the  act  went  into 
effect,  though  the  suits  may  have 
been  instituted  before  the  statute  was 
enacted.  Corn  v.  Brazelton,  2  Swan 
(Tenn.)  273.  See  further,  State  v. 
Davidson,  2  Coldw.  (Tenn.)  184. 

Texas. — Under  the  Code  of  Criminal 
Procedure,  art.  675,  judgment  will  be 
arrested  only  for  matters  apparent  on 
the  record.  State  v.  Vohl,  20  Tex. 
779.  The  sufficiency  of  an  indictment 
can  be  questioned  on  no  other 
grounds  than  those  laid  down  in  the 
Code  of  Criminal  Procedure.  Fried- 
lander  V.  State,  7  Tex.  App.  204. 

Vermont. — A  motion  in  arrest  of 
judgment  cannot  be  filed  in  the  Su- 
preme Court  of  Vermont  in  criminal 
cases.  State  v.  O'Neil  (Vt.,  1894),  29 
Atl.  Rep.  376;  State  v.  Hodgson  (Vt., 
1894),  23  Atl.  Rep.  1089. 

Washington. — A  motion  in  arrest  of 
judgment  made  and  afterwards  re- 
ceived in  the  lower  court  cannot  be 
considered  in  the  appellate  court. 
Freany  v.  Territory,  i  Wash.  Ter.  71. 

United  States. — Under  sec.  1025,  Rev. 
Stat.,  a  technical  defect  in  an  indict- 
ment not  tending  to  the  prejudice  of 
the  defendant  affords  no  ground  for  a 
motion  in  arrest  of  judgment  after  a 
plea  of  guilty.  U.  S.  v.  Chase,  27 
Fed.  Rep.  807. 

1,  Fitch  V.  Scot,  I  Root  (Conn.)  351; 
Buckingham  v.  McCracken,  2  Ohio  St. 
287. 

Motion  by  Several  Defendants. — Where 
several  are  indicted  and  found  guilty, 
a  motion  in  arrest  will  be  entertained 
at  the  instance  of  any  one  or  more  of 


them,  although  the  others  are  not  in 
court  and  may  have  escaped.  State  v. 
Covington,  4  Ala.  603.  But  a  joint  mo- 
tion by  two  or  more  defendants  cannot 
be  sustained  as  to  part  only.  Van 
Grundy  v.  Carrigan,  4  Ind.  App.  333. 
Motion  in  Arrest  by  Plaintiff. — A  mo- 
tion in  arrest  calls  in  question  the  suf- 
ficiency of  the  complaint  after  verdict; 
and  where  the  only  issue  was  a  gen- 
eral denial  of  the  complaint,  and  the 
finding  was  for  the  defendant,  the 
plaintiff's  motion  in  arrest  presented 
no  question  for  decision.  Hansher 
V.  Hanshew,  94  Ind.  208. 

2.  People  V.  Clement  (Cal.,  1894),  35 
Pac,  Rep.  1022;  Ex  p.  Hartman,  44 
Cal.  32;  Reams  v.  State,  23  Ind.  iii; 
Thurston  v.  State,  3  Coldw.  (Tenn.) 
115;  Bagby  v.  Emberson,  79  Mo.  139. 

Where  the  defendant  is  found  guilty 
upon  a  bad  indictment,  judgment 
should  be  arrested  although  no  mo- 
tion is  filed.  Younger  v.  State,  37 
Ark.  n6. 

In  Appellate  Courts. — In  criminal  pro- 
ceedings the  Supreme  Court  will  ar- 
rest judgment  for  errors  in  the  record, 
although  no  motion  in  arrest  was 
made  in  the  court  below.  Thurston  v. 
State,  3  Coldw.  (Tenn.)  115. 

Where  the  indictment  does  not 
charge  the  offense  properly,  the  ap- 
pellate court  will  reverse  the  judgment, 
although  no  motion  in  arrest  was 
made  in  the  court  below.  Old  v. 
Com.,  18  Gratt.  (Va.)9i5. 

Anything  that  is  good  ground  of  ar- 
resting judgment  is  good  cause  for  re- 
versing it,  though  no  motion  in  arrest 
is  made.  Matthews  v.  Com.,  18  Gratt. 
(Va.)989. 

3.  State  V.  Dorsey  (La.,  1888),  5  So. 
Rep.  26;  Noyes  v.  Parker,  64  Vt.  379; 
M'Coy  V.  Hill,  2  Litt.  (Ky.)  372. 

Connecticut. — A  motion  in  arrest,  if 
grounded  upon  matters  of  fact  dehors 
the  record,  must  aver  all  the  facts 
relied  upon,  and  cannot  be  altered  or 
amended  after  the  time  has  expired 
for  filing  it.  Hamilton  v.  Pease,  3& 
Conn.  120. 

4.  State  V.  Dick,  37  Cal.  277;  State 
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the  lower  court  upon  the  motion  in  arrest  cannot  be  reviewed  on 
appeal.* 

When  Made.— In  order  to  save  any  question  by  a  motion  in  arrest 
it  must  always  be  made  before  judgment  is  rendered.*  The  time 
for  filing  the  motion  has  been  limited  by  statute  in  many  of  the 
states,  some  holding  that  the  motion  may  be  made  at  any  time 
before  the  adjournment  of  the  court  at  which  the  cause  is  finally 
disposed  of,*  while  others  have  limited  the  time  to  four  days,* 

Mass.  Stat.,  1864,  c.  250.  Com.  v. 
Norton,  13  Allen  (Mass.)  550. 

2.  State  V.  Kibling,  63  Vt.  636; 
State  V.  O'Neil  (Vt.,  1894),  29  Atl. 
Rep.  376;  Gilstrap  v.  Felts,  50  Mo. 
432;  Rhorer  v.  Brockhage,  15  Mo. 
App.  17;  Keller  v.  Stevens,  66  Md. 
132;  Perry  v.  People,  14  111.  496;  Hil- 
ligoss  V.  Pittsburgh,  etc.,  R.  Co.,  40 
Ind.  112;  Smith  v.  Dodds,  35  Ind.  452; 
Brownlee  v.  Hare,  64  Ind.  311;  Han- 
sher  z/.  Hanshew,  94  Ind.  209;  Bayless 
V.  Jones  (Ind.  App.,  1894),  37  N.  E. 
Rep.  421;  Potter  v.  McCormick,  127 
Ind.  439;  Territory  v.  Corbett,  3  Mont. 
50. 

8.  Georgia. — A  motion  in  arrest  may 
be  made  at  any  time  before  the  adjourn- 
ment of  the  court  at  which  the  cause 
is  finally  disposed  of.  Hartridge  v. 
Wesson,  4  Ga.  loi;  Artope  v.  Barker, 
74  Ga.  462;  and  a  motion  filed  after 
the  final  adjournment  of  the  term  is 
too  late.  Raney  v.  McRae,  14  Ga. 
589. 

Judgment  Entered  Before  Adjourn- 
ment.— Where  plaintiff  entered  up 
judgment  before  the  adjournment  of 
the  term, — held,  that  the  defendant's 
right  to  move  in  arrest  was  not  there- 
by defeated.  Hartridge  v.  Wesson, 
4  Ga.  loi. 

Pennsylvania. — In  criminal  cases  the 
court  will  receive  a  motion  in  arrest 
of  judgment  at  any  lime  during  the 
term.  Com.  v.  Tilghman,  4  S.  &  R. 
(Pa.)  126. 

4.  Maguire  v.  Burton,  i  Miles  (Pa.) 
17;  Exchange  Nat.  Bank  v.  Allen,  68 
Mo.  475;  Rhorer  v.  Brockhage,  15  Mo. 
App.  17;  Moran  v.  January,  52  Mo.  523; 
Cattell  V.  Dispatch  Publishing  Co.,  88 
Mo.  356;  State  v.  Leathers.  61  Mo.  381; 
State  V.  Gotten,  36  La.  Ann.  980. 

Where  the  cause  was  tried  and  a 
general  verdict  given  for  the  plaintiff 
on  Sept.  ri,  and  a  motion  in  arrest 
was  made  on  Sept.  15, — held,  that  the 
day  on  which  the  verdict  was  given 
should  be  reckoned  inclusively,  and 
that  therefore   the   motion   in    arrest 


V.  Wing,  32  Me.  581;  Vandever  v. 
Garshwiler,  63  Ind.  186;  State  v. 
Bryan,  89  N.  Car.  531.  Contra,  State  v. 
Greenwell,  4  Gill  &  J.  (Md.)407;  Fall 
V.  Hazelrigg,  45  Ind.  576.  In  the  for- 
mer case  it  was  said  that  the  motion 
serves  in  some  measure  the  oflSce  of  a 
demurrer,  and  brings  the  whole  rec- 
ord to  the  view  of  the  court. 

Connecticnt. — A  motion  in  arrest  of 
judgment  for  misbehavior  on  the  part 
of  the  jury  must  aver  that  the  de- 
fendant was  ignorant  of  the  miscon- 
duct while  the  cause  was  on  trial  be- 
fore the  jury.  Pettibone  v.  Phelps, 
13  Conn.  452;  Woodruff  v.  Richardson, 
20  Conn.  240;  Selleck  v.  Sugar  Hollow 
Turnpike  Co.,  13  Conn.  453. 

1.  People  V.  Dick,  37  Cal.  277;  Van- 
dever V.  Garshwiler,  63  Ind.  185; 
Noyes  v.  Parker,  64  Vt.  379. 

Where  the  defendant  has  not  pointed 
out  any  intrinsic  defect  apparent  on 
the  face  of  the  record  which  would 
render  the  judgment  of  the  lower 
court  erroneous,  his  motion  will  not 
be  allowed.     Noyes  v.  Parker  64  Vt. 

379. 

Counterclaims. — Where  the  motion  :s 
intended  to  apply  to  a  counterclaim, 
it  should  be  so  stated.  Carriger  v. 
Sicks,  73  Ind.  76. 

If  judgment  is  to  be  rendered  on 
two  separate  counterclaims,  the  mo- 
tion must  be  confined  to  the  defective 
one,  for  if  it  is  based  on  the  general 
judgment,  and  one  counterclaim  is 
good,  the  motion  cannot  be  sustained. 
Jones  V.  Pothart,  72  Ind.  158. 

Where  there  is  no  counterclaim  a 
motion  in  arrest  of  judgment  must  be 
addressed  to  the  plaintiff's  pleadings, 
and  should  not  be  sustained  unless  all 
the  paragraphs  of  the  complaint  are  so 
bad  as  not  to  be  cured  by  the  verdict. 
2  Works  Pr.,  gg  1045,  1046:  Sims  v. 
Dame,  113  Ind.  127. 

Under  Massachusetts  Statute. — When 
a  complaint  is  made  in  a  police  court 
motions  in  arrest  must  be  made  ac- 
cording  to   the    requirements   of   the 


2  Encyc.  PI.  &  Pr.— 52. 
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two  days,*  and  twenty-four  hours  from  the  rendering  of  the  ver- 
dict.* 

2,  As  Waiver  of  Motion  for  New  Trial. — A  motion  in  arrest  of 
judgment  is  a  waiver  of  a  motion  for  a  new  trial.* 

3.  After  Overruling  a  Demurrer. — A  motion  in  arrest  of  judg- 
ment for  insufficiency  of  the  declaration  should  not  be  enter- 
tained after  a  demurrer  has  been  overruled.* 


had  come  too  late.  Burrill  v.  Du 
Blois.  2  Dall.  (Pa.)  229. 

Where  a  certificate  to  stay  the  pro- 
ceedings in  a  cause  is  obtained,  it 
amounts  to  an  enlargement  of  the 
four-day  rule,  and  a  motion  in  arrest 
may  be  made  at  any  time  or  term  sub- 
sequent, and  before  the  judgment  is 
entered  up  and  perfected.  Bayard  v. 
Malcolm,  i  Johns.  (N.  Y.)3io. 

In  civil  suits  the  motion  in  arrest  of 
judgment  must  be  filed  within  four 
days  after  the  trial;  but  it  was  held 
that  the  provisions  of  the  statute  were 
not  intended  to  apply  to  criminal 
cases,  and  that  it  is  the  duty  of  the 
court  to  arrest  judgment  at  any  time 
during  the  term  at  which  it  is  rendered, 
provided  it  appears  that  the  defendant 
is  illegally  convicted.  Freel  v.  State, 
21  Ark.  212. 

Judgment  on  Motion. — A  judgment  on 
motion  on  the  face  of  the  pleadings  is 
not  a  trial  or  verdict  requiring  that  a 
motion  in  arrest  be  filed  within  four 
days  thereafter.  Todd  v.  Missouri 
Pac.  R.  Co.,  33  Mo.  App.  no. 

1.  Maine.— The  26th  Rule  of  the 
Court,  promulgated  in  1820,  requiring 
motions  in  arrest  to  be  filed  within  two 
days,  has  reference  only  to  civil  cases, 
criminal  matter  being  exempt  from 
such  limitations.  State  v.  Hobbs,  39 
Me.  212. 

2.  Connecticut. — A  motion  in  arrest 
must  be  presented  within  24  hours 
after  recovering  verdict,  exclusive  of 
Sunday.  Sheldon  v.  Woodbridge,  2 
Root  (Conn.)  473;  Beach  v.  Hall, 
Kirby  (Conn.)  235;  Hamilton  v.  Pease, 
38  Conn.  120. 

Sunday  Excluded  in  Computing  Time. 
—  Sunday  is  excluded  in  computing  the 
time  witiiin  which  a  motion  in  arrest 
can  be  filed.  Cattell  v.  Dispatch  Pub- 
lishing Co.,  88  Mo.  356;  Maguire  v. 
Burton,  r  Miles  (Pa.)  17. 

3.  Hall  V.  Nees,  27  111.  411;  Respub- 
lica  V.  Lacaze,  2  Dall.  (Pa.)  118,  1 
Yeates  (Pa.)  55;  McKinney  v.  Spring- 
er, 6  Ind.  453;  Mason  v.  Palmer- 
ton,  2  Ind.  117;  Rogers  v.  Max- 
well, 4  Ind.   243;    Bepley  v.  State,   4 


Ind.  264;  Sherry  v.  Elwell,  4  Ind.  652; 
Hord  V.  Noblesville,  6  Ind.  55;  Van 
Pelt  V.  Corwine,  6  Ind.  363;  Doe  v. 
Clark,  6  Ind.  466;  Chrisman  v.  Melne, 

6  Ind.  487;  Marion,  etc.,  R.  Co.  v. 
Lomax,  7  Ind.  406;  Weathered  v.  Bray, 

7  Ind.  706;  Bates  v.  Reiskenhianzer,  9 
Ind.  178;  Smith  v.  Porter,  5  Ind.  429; 
Sherry  v.  State  Bank.  6  Ind.  397.  Con- 
tra, Jewell  V.  Blandford,  7  Dana  (Ky.) 
472. 

Where  the  cause  upon  which  a  mo- 
tion for  a  new  trial  is  founded  was 
only  discovered  after  a  motion  in  ar- 
rest had  been  made,  the  motion  for  a 
new  trial  may  be  entertained.  Mc- 
Kinney V.  Springer,  6  Ind.  453;  Mason 
V.  Palmerton,  2  Ind.  117. 

As  a  general  rule,  a  motion  in  arrest 
follows  a  motion  for  a  new  trial, 
Wallace  v.  Curtiss,  36  111.  156;  and 
may  be  entertained  after  a  decision  on 
motion  for  new  trial,  Wilkinson  v. 
Daniels,  Wright  (Ohio)  368;  but  it 
cannot  be  made  to  answer  the  purpose 
of  a  new  trial,  McClerkin  v.  State,  20 
Fla.  879. 

It  is  not  the  correct  practice  to  en- 
ter a  motion  for  a  new  trial  and  a  mo- 
tion in  arrest  of  judgment  at  the  same 
time.     Wallace  v.  Curtiss,  36  111.  156. 

Texas. — Article  1471,  Paschal's  Di- 
gest, disallowing  a  motion  for  a  new 
trial  after  a  motion  in  arrest  of  judg- 
ment, has  been  repealed  by  the  Code 
of  Criminal  Procedure  so  far  as  crim- 
inal cases  are  concerned ;  so  the  case  of 
State  V.  Mann,  13  Tex.  62,  has  ceased 
to  be  authority  to  the  effect  that  in 
criminal  cases  a  motion  for  a  new  trial 
cannot  be  heard  after  a  motion  in 
arrest  of  judgment.  Mathews  v. 
State,  33  Tex.  102. 

Application  for  a  New  Trial  Refiled  as  a 
Motion  in  Arrest. — Where  an  applica- 
tion for  a  new  trial  is  refiled  as  a  mo- 
tion in  arrest  of  judgment,  the  new 
motion  will  also  be  overruled  when  it 
appears  that  it  was  based  upon  facts 
dehors  the  record.  Walker  v.  State 
91  Ala.  76. 

4.  Quincy  Coal  Co.  v.  Hood,  77  111. 
68;  Rouse  v.  Peoria  County,  7  III.  99; 
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4.  How  Determined. — A  motion  in  arrest  of  judgment  must  be 
governed  by  the  principles  of  a  demurrer*  and  should  be  answered 
directly  by  the  court,*  the  defendant  appearing  in  person  in 
criminal  cases.^ 


Ind.  Order  v.  Paine,  122  111.  625; 
Brooks  V.  People,  11  111.  App.  422;  In- 
diana, etc.,  R.  Co.  V.  Sampson,  31  111. 
App.  513;  Chicago,  etc.,  R.  Co.  v. 
Hines,  132  111.  161.  See  also  Davis  v. 
Carroll  71  Md.  568;  Freeman  v.  Cam- 
den. 7  Mo.  298;  American  Express  Co. 
V.  Pinckney,  29  111.  405. 

If  the  cause  of  demurrer  be  such 
that  the  demurrer  should  have  been 
sustained  instead  of  overruled,  that 
cause  may  be  such  as  to  be  availed  of 
in  a  motion  to  arrest  the  judgment. 
Griffin  v.  Baker  County  Justices,  17 
Ga.  96. 

Judgment  on  Demurrer. — Judgment 
being  given  for  the  plaintiff  on  the  de- 
murrer when  it  should  have  been 
given  for  the  defendant,  it  was  held 
correct  for  the  court  to  arrest  judg- 
ment during  the  same  term.  Field  v. 
Slaughter,  i  Bibb  (Ky.)  160. 

After  judgment  on  demurrer  there 
can  be  no  motion  in  arrest  of  judg- 
ment for  any  exception  that  might 
have  been  taken  on  arguing  the  de- 
murrer. Indiana,  etc.,  R.  Co.  v.  Samp- 
son, 31  111.  App.  513;  Tidd  Prac.  918. 

Wrong  Buling  on  Demurrer. — The 
court,  by  ruling  wrongly  on  a  de- 
murrer, does  not  preclude  itself  from 
afterwards  ruling  rightly  upon  a  mo- 
tion in  arrest  of  judgment.  Stewart 
V.  Terre  Haute,  etc.,  R.  Co.,  103  Ind. 
47;  Newman  v.  Perrill,  73  Ind.  153. 

Defective  Complaint. — But  a  motion 
in  arrest  for  a  fatally  defective  com- 
plaint may  properly  be  sustained,  even 
though  a  demurrer  to  such  a  com- 
plaint has  been  previously  overruled. 
Stewart  v.  Terre  Haute,  etc.,  R.  Co., 
103  Ind.  44;  Newman  v.  Perrill,  73 
Ind.  154. 

Going  to  Trial  Pending  a  Demurrer. — 
It  is  the  duty  of  the  demurring  party 
to  present  his  demurrer  to  the  court, 
and  if  he  goes  to  trial  without  calling 
the  attention  of  the  court  to  the  fact 
that  it  is  undisposed  of,  and  fails  to 
present  the  objection  by  motion  for  a 
new  trial  or  in  arrest,  the  error  is 
waived.     Haun  v.  Wilson,  28  Ind.  297. 

1.  Washington,  etc.,  Turnpike  Road 
V.  State,  19  Md.  290;  State  v.  Green- 
well,  4  Gill  &  J.  (Md.)4i6. 

Principle  upon  which  Judgment  is  Ar- 
rtjsted. — Judgment    is    arrested    upon 
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the  principle  that  all  that  has  been  al- 
leged may  be  true  and  yet  the  person 
convicted  may  have  committed  no 
crime.     State  v.  Hobbs,  39  Me.  216. 

Court  Undecided  How  to  Give  Judg- 
ment.— If,  upon  taking  all  the  estab- 
lished facts  of  the  case,  the  court  can- 
not determine  for  which  party  judg- 
ment should  be  given,  the  judgment 
should  be  arrested.  Court  of  Probate 
V.  Sprague,  3  R.  I.  205. 

Motion  in  Arrest  on  Default. — A  mo- 
tion in  arrest  on  default  comes  before 
the  court  exactly  as  if  it  were  on  de- 
murrer. The  default  admits  nothing 
but  what  is  properly  alleged.  Bragg 
V.  Chicago,  73  111.  152;  Collins  v. 
Gibbs,  2  Burr.  899. 

After  default  a  motion  in  arrest  may 
be  made  if  it  appears  from  the  face  of 
the  record  that  the  action  was  not 
maintainable.  Callagan  v.  Hallett,  i 
Cai.  (N.  Y.)i04. 

Facts  Admitted  by  Stipulation. — In 
passing  upon  a  motion  in  arrest  of 
judgment,  the  court  cannot  take  no- 
tice of  certain  facts  admitted  by  stipu- 
lation, U.  S.  V.  Barnhart,  17  Fed. 
Rep.  579;  or  contained  in  affidavits, 
State  V.  Malone,  37  La.  Ann.  266; 
Davis  V.  Warfield,  38  Md.  461. 

No  Evidence  in  Becord. — The  appel- 
late court  cannot  decide  upon  the  pro- 
priety of  overruling  a  motion  in  arrest 
of  judgment  when  the  evidence  is  not 
spread  upon  the  record.  Parker  v. 
Com.,  8  B.  Mon.  (Ky.)  30.  See  also 
Herron  v.  State  (Ga.,  1894),  19  S.  E. 
Rep.  243. 

When  Court  May  Look  Outside  of  Beo- 
ord. — On  motions  in  arrest  the  court 
cannot  look  outside  of  the  record  ex- 
cept for  the  purpose  of  seeing  whether 
the  verdict  may  not  be  applied  to,  and 
a  judgment  rendered  upon,  the  good 
counts,  though  some  are  bad.  For 
this  purpose  only  can  the  judge's  notes 
at  the  trial  be  used.  Ring  v.  Wheeler, 
7  Cow.  (N..  Y.)  725;  Norris  v.  Dur- 
ham, 9  Cow'.  (N.  Y.)  151. 

2.  Worthington  v.  Dewitt,  I  Root 
(Conn.)  182. 

Decision  by  Single  Judge. — A  motion 
in  arrest  of  judgment  may  be  decided 
by  a  single  judge.  Root  v.  Henry,  6 
Mass.  504. 

3.  I   Bish.  Crim.   Pro.  277;   Rex  v. 
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5.  Effect  of  Motion  When  Sustained. — in  Civil  Cases  the  sustaining 
of  a  motion  in  arrest  of  judgment  has  the  effect  of  putting  an  end 
to  the  case.* 

Criminal  Cases. — Where  a  judgment  in  a  criminal  case  has  been 
arrested  at  the  instance  of  the  accused,  he  will  not  be  considered 
as  having  been  in  jeopardy,  and  a  new  prosecution  may  be  main- 
tained.* 


Spragg,  2  Burr.  928;  Rex  v.  Nichols.  2 
Stra.  1227. 

Connecticut. — An  answer  to  a  motion 
in  arrest  need  not  be  in  writing.  Bell 
V.  Raymond,  18  Conn.  91;  Lewis  v. 
Hawley,  2  Day  (Conn.)  495;  State  v. 
Gibbs,  I  Root  (Conn.)  171. 

A  motion  in  arrest  of  judgment  may 
be  answered  ore  tenus.  Babcock  v. 
Huntington,  2  Day  (Conn.)  392. 

Motions  in  arrest  of  judgment  for 
matter  not  appearing  of  record  are 
treated  in  this  state  as  motions  for  a 
new  trial;  and  when  such  motions 
prevail  a  vettire  de  novo  is  awarded. 
Quinebaug  Bank  v.  Leavens,  20  Conn. 
88. 

Motions  in  arrest  in  Connecticut 
to  set  aside  a  verdict  for  matters  a'^^orj 
the  record  are  of  an  intermediate  char- 
acter, and  if  sustained  the  judgment  is 
suspended,  the  verdict  is  set  aside, 
and  a  new  trial  is  had.  Hamilton  v. 
Pease,  38  Conn.  120. 

1.  I  Works  Pr.,  §  1048;  Raber  v. 
Jones,  40  Ind.  436;  Crawford  v.  Crock- 
ett, 55  Ind.  224. 

Supersedes  Verdict. — An  arrest  of 
judgment  is  in  effect  nothing  more 
than  superseding  a  verdict  for  some 
cause  apparent  on  the  record,  which 
shows  that  the  plaintiff  is  not  entitled 
to  a  verdict.  Butcher  v.  Metts,  i 
Miles  (Pa.)  233. 

Bepleader,  or  Venire  De  Novo.— After 
an  arrest  of  judgment  the  court  may 
award  a  repleader  or  a  venire  de  novo 
without  a  repleader.  Which  of  these 
courses  is  the  proper  one  depends 
upon  the  nature  of  the  defect  for 
which  judgment  is  arrested.  Butcher 
V.  Metts,  I  Miles  (Pa.)  233. 

Where  a  verdict  was  rendered  for 
the  plaintiff,  but  judgment  was  ar- 
rested at  the  same  term*on  account 
of  the  insufficiency  of  the  verdict, 
which  appears  of  record,  2i  venire  facias 
de  novo  will  be  awarded.  But  if  the 
term  has  been  allowed  to  elapse  after 
the  arrest  of  judgment,  and  the  cause 
has  not  been  continued  by  a  curia  ad. 
vult,  the  action  will  be  discontinued 


and  the  defendant  will  be  without  day 
in  court.  Butcher  v.  Metts,  i  Miles 
(Pa.)  233- 

Where  Plaintiff  Has  No  Cause  of  Action. 
— If  it  appears  by  the  record  that  the 
plaintiff  has  no  cause  of  action,  the 
court  will,  after  the  arrest  of  judg- 
ment on  the  verdict,  gi\'e  judgment 
that  the  plaintiff  take  nothing  by  his 
writ,  and  that  the  defendant  go  with- 
out day.  Butcher  v.  Metts,  i  Miles 
(Pa.)  233. 

Filing  an  Amended  Complaint. — The 
filing  of  an  amended  complaint  after  a 
motion  in  arrest  has  been  sustained 
does  not  bring  the  defendant  back 
into  court,  as  such  arrest  puts  an  end 
to  the  cause.  Crawford  v.  Crockett^ 
55  Ind.  221. 

Failure  to  Make  up  Record. — After 
arrest  of  judgment,  if  the  plaintiff 
wishes  to  bring  writ  of  error,  the 
court  will  order  judgment  to  be  en- 
tered for  the  defendant;  and  if  the  at- 
torney for  the  defendant  does  not 
make  up  the  record,  the  plaintiff's  at- 
torney may  do  so.  Bayard  v.  Mal- 
colm. 2  Johns.  (N.  Y.)  loi. 

Arrest  of  Judgment  as  to  Some,  Final 
Judgment  as  to  Others. — Where,  in  pro- 
ceedings to  set  aside  a  will,  the  court 
arrested  judgment  as  to  two  minor  de- 
fendants, and  entered  final  judgment 
against  the  adult  defendants, — held, 
that  judgment  should  have  been  ar- 
rested as  to  all.  Rush  v.  Rush,  19 
Mo.  442. 

2.  Bedee  v.  People,  73  111.  320; 
Gerard  v.  People,  4  111.  362;  Phillips 
V.  People,  88  111.  161;  State  v.  Heas, 
10  La.  Ann.  195;  People  v.  Casborus, 
13  Johns.  (N.  Y.)  351.  See  also  State 
V.  Edson,  10  La.  Ann.  229;  State  v, 
Holley,  I  Brev.  (S.  Car.)  35;  State  v. 
Oliver,  38  La.  Ann.  632;  State  v. 
Foster,  36  La.  Ann.  857;  State  v. 
Burdon,  38   La.  Ann.  358. 

Discharging  Prisoner. — Upon  grant- 
ing a  motion  in  arrest  the  court  has 
no  right  to  enter  a  judgment  discharg- 
ing the  prisoner.  State  v.  Koerner^ 
51  Mo.  174. 
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Writ  of  Error.— As  to  whether  an  arrest  of  judgment  is  a  final 
disposition  of  the  cause  to  which  a  writ  of  error  will  lie,  is  a  point 
about  which  the  authorities  are  somewhat  in  conflict,  some  hold- 
ing that  the  writ  will  lie  from  such  a  judgment/  while  others  have 
established  a  contrary  doctrine,*  holding  that  such  judgment  is 
not  in  itself  final,  and  a  writ  of  error  brought  thereon,  before  the 
entry  of   a   final   judgment  in   the   cause,  will   be   dismissed  as 


Where  judgment  is  arrested,  it  in 
effect  places  the  defendant,  as  nearly 
as  other  and  controlling  rules  of  law 
will  permit,  in  the  same  situation  in 
which  he  was  before  the  indictment 
was  found.  Upon  its  entry  he  must 
be  discharged,  unless  he  is  detained 
in  custody  by  virtue  of  some  other  le- 
gal process  or  order  which  it  is  in  the 
power  of  the  court  to  make.  Ex  p. 
Hartman,  44  Cal.  34,  controlled  by 
sec.  1187  of  the  Penal  Code. 

Acquittal. — The  effect  of  a  motion  in 
arrest  of  judgment,  if  granted,  is  to 
set  aside  all  the  proceedings  in  the 
case,  and  to  allow  a  judgment  of  ac- 
quittal to  be  entered.  Hood  v.  State, 
44  Ala.  85. 

Judgment  Arrested  for  Defective  Indict- 
ment.— Where  judgment  is  arrested 
for  a  defect  in  the  indictment  the  pris- 
oner is  not  entitled  to  be  discharged, 
but  may  be  tried  upon  a  new  indict- 
ment for  the  same  offense.  State  v. 
Edson,  10  La.  Ann.  229;  State  v.  Hol- 
ley,  I  Brev.  (S.  Car.)  35. 

Order  of  Arrest  Beversed  for  Error. — 
But  where  the  order  of  arrest  is  re- 
versed for  error  the  prisoner  is  still  in 
jeopardy,  and  a  new  indictment  will 
not  lie.  State  v.  Norvell,  2  Yerg. 
(Tenn.)  24. 

New  Indicttnent  on  the  Same  Warrant. 
— Where  judgment  is  arrested  a  new 
indictment  may  be  found  on  the  same 
warrant.  State  v.  Thomas,  8  Rich. 
<S.  Car.)  295. 

New  Trial  on  Same  Indictment. — If  the 
arrest  of  judgment  is  for  error  after 
indictment  found,  a  subsequent  trial 
may  be  had  upon  the  same  indictment. 
Phillips  V.  People,  88  111.   161. 

Prosecution  de  Novo. — Upon  granting 
a  motion  in  arrest  the  court  will  not 
discharge  the  prisoner,  but  will  order 
a  prosecution  de  novo.  State  v.  Gou- 
dalock.  I  Brev.  (S.  Car.)  47;  State  v. 
Koerner,  51  Mo.  174;  Com.  v.  Hatton, 
3  Gratt.  (Va.)  593.  See  also  Com.  v. 
Galligan,  113  Mass.  206. 

Where  a  motion  in  arrest  is  sus- 
tained on  the  ground  of  a  defect  in 
the  verdict  the  prisoner  should  be  re- 


manded to  custody  to  await  a  new  trial. 
State  V.  Oliver,  38  La.  Ann.  632;  State 
V.  Foster,  36  La.  Ann.  857;  State  v. 
Burdon,  38  La.  Ann.  358. 

Contra,  where  the  verdict  is  not  de- 
fective in  form  or  substance,  but  is  set 
aside  because  not  warranted  by  the 
indictment.  State  v.  Pratt,  10  La. 
Ann.  192. 

Venire  de  Novo. — Where  the  error 
below  pertains  chiefly  to  a  motion  for 
a  new  trial,  the  judgment  will  not  be 
arrested,  but  a  venire  de  novo  will  be 
awarded.  Ray  v.  State,  i  Greene 
(Iowa)  316. 

Arrest  of  Judgment  for  Wrong  Verdict. 
— When  the  indictment  is  good  and  a 
motion  in  arrest  is  sustained  because 
the  verdict  is  wrong,  the  proper  course 
is  to  arrest  the  judgment  on  the  ver- 
dict and  set  it  aside  and  order  another 
trial  on  the  indictment.  State  v. 
Koerner,  51  Mo.  174. 

All  Proceedings  Defective. — If,  on  ar- 
rest of  judgment,  the  accused  is  or- 
dered to  go  hence  without  day,  such 
order  will  amount  to  an  adjudication 
that  all  the  proceedings  are  defective, 
and  that  the  indictment  is  bad.  Phil- 
lips v.  People,  88  111.  161. 

1.  People  V.  Onondaga  General  Ses- 
sions, 2  Wend.  (N.  Y.)  631;  Powell  v. 
Kinney,  6  Blackf.  (Ind.)  358;  Skinner 
V.  Robeson,  4  Yeates  (Pa.)  375,  criticis- 
ing Welsh  V.  Hill,  2  Johns.  (N.  Y.)  loi; 
Benjamin  v.  Armstrong,  2  Serg.  &  R. 
(Pa.)  391;  Church  v.  Northern  Cent. 
R.  Co.,  45  Pa.  St.  342;  State  v.  Foster, 
2  Mo.  210.  Compare  People  v.  Allen, 
43  N.  Y.  28;  Pontius  v.  People,  82  N. 

Y.  339- 

2.  Home  v.  Barney,  ig  Johns. 
(N.  Y.)  247;  People  v.  Stone,  9  Wend. 
(N.  Y.)  180;  Fish  V.  Weatherwax,  2 
Johns.  Cas.  (N.  Y.)  215;  Gleason  v. 
Chester,  i  Day  (Conn.)  27;  Lusk  v. 
Hastings,  i  Hill  (N.  Y.)  660;  Wallis  v. 
Sparks,  i  Morris  (Iowa)  28. 

The  practice  under  the  Iowa  Rev. 
Sts.  of  i860  is  so  entirely  different 
from  what  it  was  when  this  last  case 
was  decided  that  it  is  of  no  practical 
importance. 
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premature.*  Where  judgment  has  been  arrested  and  the  plaintiff 
feels  himself  aggrieved  and  wishes  to  test  the  decision  of  the  court 
thereon,  he  may  move  for  a  judgment  against  himself,  which  will 
be  ordered  as  a  matter  of  course,  upon  which  he  may  bring  his 
writ  of  error.*  And  if  the  court  below  should  refuse  to  give  such 
judgment,  a  mandamus  will  issue  compelling  it  to  do  so.* 

6.  Effect  of  Motion  when  Overruled. — Where  the  motion  is  over- 
ruled, final  judgment  is  entered,  and  the  parties  proceed  as  in 
other  cases  of  final  judgment.* 

Appeal  from  an  Order  Denying  an  Arrest. — The  question  whether  an  ap- 
peal will  lie  from  an  order  denying  an  arrest  of  judgment,  must 
be  determined  by  the  statute  defining  an  appealable  order.** 

7.  Costs  of  Motion. — Upon  a  successful  motion  in  arrest  of  judg- 
ment each  party  pays  his  own  costs.® 
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1.  State  V.  Merrill,  66  Mo.  227; 
Garesche  v.  Emerson,  31  Mo.  258; 
Gilstrap  v.  Felts,  50  Mo.  431;  Bowie 
V.  Kansas  City,  51  Mo.  459;  Gleason 
V.  Chester,  i  Day  (Conn.)  27. 

2.  Home  v.  Barney,  ig  Johns. 
(N.  Y.)  244;  People  v.  Stone,  9  Wend. 
(N.  Y.)  180;  Fish  V.  Weatherwax,  2 
Johns.  Cas.  (N.  Y.)  215;  People  v. 
Onondaga  General  Sessions,  2  Wend. 
(N.  Y.)  631;  Welsh  V.  Hill.  2  Johns. 
(N.  Y.)  loi;  Lusk  v.  Hastings,  i  Hill 
(N.  Y.)66i. 

3.  People  V.  Onondaga  General  Ses- 
sions, 2  Wend.  (N.  Y.)  631;  People  v. 
Stone,  9  Wend.  (N.  Y.)  180;  Home  v. 
Barney,  19  Johns.  (N.  Y.)  247.  See 
also  Judges  of  the  Oneida  Common 
Pleas  V.  People,  18  Wend.  (N.  Y.)  95; 
Fish  V.  Weatherwax,  2  Johns.  Cas. 
(N.  Y.)2i5. 

4.  Gilstrap  v.  Felts,  50  Mo.  432. 
Overruling  by  Implication. — The  entry 

of  final  judgment  is,  in  effect,  an  over- 
ruling of  a  motion  in  arrest  of  judg- 
ment. Mclntyre  v.  People,  38  111.  516. 
And  so  passing  judgment  on  the  pris- 
oner was  held  a  sufficient  overruling 
of  a  motion  in  arrest.  Weaver  v. 
Com.,  29  Pa.  St.  445. 

Final  Judgment  Pending  Motion  in  Ar- 
rest.— It  is  not  error  to  pronounce 
judgment  without  disposing  of  the 
motion  in  arrest.  Young  v.  State,  6 
Ohio  435;  Mclntyre  v.  People,  38  111. 
516. 

Contra. — Hood  v.  State,  44  Ala.  81. 

Assignment  of  Error  on  Order  Denying 
Arrest. — Where  it  is  assigned  of  error 
that  the  court  overruled  a  motion  in 
arrest,  such  assignment  includes  all 
the  reasons  in  arrest  embraced  in  the 
motion.  Miles  v.  Buchanan,  36  Ind. 
49». 


Exceptions  to  Rulings  on  Motion  in  Ar- 
rest.— Exceptions  to  rulings  on  a  mo- 
tion in  arrest  of  judgment  cannot  be 
brought  up  for  review  on  a  bill  of  ex- 
ceptions. Davis  V.  Carroll,  71  Md. 
568;  People  V.  Allen,  43  N.  Y.  28. 

See  also  State  v.  Wing,  32  Me.  581. 

No  Necessity  for  Bill  of  Exceptions. — 
It  is  not  necessary  to  except  to  the  de- 
cision of  the  court  in  overruling  a  mo- 
tion in  arrest,  as  such  motion  saves 
itself  upon  the  record,  without  the 
necessity  of  a  bill  of  exceptions.  Nich- 
ols V.  People,  40  111.  395. 

Form  of  Judgment. — The  form  of  the 
judgment  cannot  be  questioned  by  a 
motion  in  arrest.  Douglass  v.  State, 
72  Ind.  385;  Smith  v.  Dodds,  35 
Ind.  452;  Com.  v.  Calhane,  108  Mass. 

431- 

5.  California. — Under  Cal.  Penal  Code 
an  order  denying  defendant's  motion 
in  arrest  of  judgment  is  not  appeal- 
able. People  V.  Markham,  64  Cal. 
157;  People  V.  Majors,  65  Cal.  100; 
People  V.  Henry,  77  Cal.  445;  People 
V.  Cline,  83  Cal.  374. 

Montana. — While  under  §  394  of  the 
Criminal  Practice  Act  of  Montana 
such  has  been  held  to  be  an  appeal- 
able order.  State  v.  Kingsley,  10 
Mont.  537;  Territory  v.  Duncan,  5 
Mont.  478. 

6.  State  V.  Greenwell,  4  Gill  &  J. 
(Md.)  408;  Smith  v.  Curry,  16  111.  149; 
Cameron  v.  Reynolds,  Cowp.  403; 
Pangburn  v.  Ramsay,  11  Johns. 
(N.  Y.)  141;  Raber  v.  Jones,  40  Ind. 
436. 

Where  a  party  obtained  an  arrest  of 
judgment  for  what  he  might  have 
demurred  to,  the  court  refused  to 
allow  him  costs.  Bowdish  v.  Peck- 
ham,  I  D.  Chip.  (Vt.)  144. 
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I.  Definition,  823. 
II.  The  Indictment,  823. 

1.  Getter  ally,  823. 

2.  Malice  and  Wilfulness,  824. 

3.  The  Burning,  825. 

4.  The  House,  826. 

5.  Value,  827. 

6.  Place,  827. 

7.  Human  Being  in  House,  828. 

8.  Ownership  of  Property,  82S. 

9.  Intent,  831. 

10.  Burning  to  Defraud  Insurers,  832. 

11.  Degrees  of  Crime,  832. 

III.  Instructions,  833. 

I.  Definition. — Arson,  at  common  law,  is  the  malicious  and  vol- 
untary burning  of  the  house  of  another  by  night  or  by  day.* 

II.  The  Indictment— I.  Generally.— At  common  law  an  indict- 
ment for  arson  must  allege  a  malicious  burning  of  a  house  belong- 
ing to  another,  and  the  same  must  be  proved  as  laid.* 

In  the  United  States  the  common-law  crime  of  arson  has  been 
radically  changed  by  statute,  while  in  some  of  the  states  varying 
degrees  of  the  offense  have  been  laid  down.  With  us,  therefore, 
according  to  the  statute  under  which  it  is  drawn,  the  indictment 
must  allege  the  malicious  burning  of  a  house  or  some  other  struc- 
ture belonging  to  another  ;  or,  as  laid  down  in  some  states,  one's  own 
house  to  the  injury  of  another.^ 

Following  Statute. — An  indictment  for  arson  which  substantially 
follows  the  form  of  the  statute  is  good.* 

1.  Black  L.  Diet,  gi;  Brown  L.  Diet.  3.  2  Bish.  Crim.  Proc.  (3d  ed.)  §  31. 
48;  Arch.  Crim.  Pr.  1471;  Coke,  3  4.  Sands  v.  State,  80  Ala.  201:  Mil- 
Inst.  66;  i  Hale  P.  C.  566.  See  also  ler  v.  State,  45  Ala.  25;  Martha  v. 
Am.  &  Eng.  Ency.  Law,  tit.  Arson.  State,   26  Ala.   72;    Boles  v.  State,  46 

2.  3  Chitty  Crim.  Law,  §  1121.  Ala.  204;  Hester  v.  State,  17  Ga.  130; 
"  J.  M.,  etc.,  a  certain  house  of  one     State  v.   Gregory,   33    La.    Ann.    737; 

W.  C,  there  situate,  feloniously,  wil-  State  v.  Philbin,  38  La.  Ann.  964; 
fully,  and  maliciously  did  set  fire  to,  Gibson  v.  State,  54  Md.  447;  People  v. 
and  the  same  house  then  and  there,  by  Duford,  66  Mich.  91;  Stats  v.  John- 
firing  as  aforesaid,  feloniously,  wil-  son,  93  Mo.  76;  State  v.  Hall,  93  N. 
fully,  and  maliciously  did  burn,  etc."  Car.  571;  State  v.  Gove,  34  N.  H.  510; 
3  Chitty  Crim.  Law,  §  1127.  Fuller  v.  State,  8  Tex.  App.  505. 
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2.  Malice  and  Wilfulness. — Malice   must  be  averred,*  and  it  is 
perhaps  the  better  pleading  to  insert  both  "wilfully"  and  "mali- 


But  the  Alabama  statute  describing 
arson  in  the  third  degree  does  not  pre- 
scribe in  express  terms  its  constituents 
but  merely  designates  the  offense. 
Code,  1886,  §  3784.  In  such  case,  it  is 
not  sufficient  to  follow  the  words  of 
the  statute;  the  circumstances  which 
reduce  the  offense  to  arson  in  the 
third  degree  should  be  averred.  May 
V.  State,  85  Ala.  16. 

Handy,  J.,  delivering  the  opinion  of 
the  court  in  Jesse  v.  State,  28  Miss. 
100,  says:  "While  it  is  true,  as  a 
general  rule,  that  it  is  sufficient  to 
charge  the  offense  in  the  indictment  by 
the  terms  used  in  the  statute,  we  appre- 
hend that  it  only  applies  where  the 
description  of  the  offense  in  the  stat- 
ute, taking  into  consideration  its  na- 
ture and  the  natural  and  legal  import 
of  the  terms  used  in  designating  it,  is 
such  as  to  so  convey  a  certain,  clear, 
and  full  idea  of  the  offense  intended 
to  be  created,  and  to  embrace  every  in- 
gredient necessary  to  constitute  it, 
though  the  words  employed  be  not 
the  same  as  would  be  required  in  in- 
dictments for  similar  offenses  at  com- 
mon law.  In  such  a  case,  no  preju- 
dice can  be  done  to  the  accused  by 
following  the  words  of  the  statute.  But 
if  the  words  used  in  the  statute  do 
not,  in  view  of  the  nature  of  the 
offense  and  the  recognized  principles 
of  law,  describe  the  offense  so  as  to 
convey  to  the  mind  a  full  and  clear 
idea  of  everything  necessary  to  con- 
stitute the  crime,  in  such  case  the 
full  measure  of  the  offense  must  be 
charged  by  the  use  of  such  words  as 
are  necessary  and  proper,  under  es- 
tablished rules  of  law,  to  characterize 
it.  The  difference  is  simply  that  be- 
tween offenses  which  are  fully  and 
clearly  defined  in  the  statute  and 
such  as  are  generally  described.  In 
the  former  the  description  contained 
in  the  statute  is  sufficient.  In  the 
latter  the  offense  must  be  charged 
agreeably  to  the  rules  of  common  law. 
It  depends  upon  the  nature  of  the 
offense  and  the  terms  in  which  it  is 
described  in  the  statute  whether  the 
one  or  the  other  of  these  rules  will 
apply  to  the  particular  case."  Citing 
Wharton  Crim.  Law,  132. 

All  the  Statutory  Ingredients. — An  in- 
dictment for  arson  upon  statutes  must 
state  all  the  circumstances  which  con- 


stitute the  offense  in  the  act,  so  as  to 
bring  the  defendant  precisely  within 
the  statute.  Lewis  v.  State,  49  Miss. 
356. 

Indictment  under  Section  Describing 
Two  Offenses. — Where  an  indictment  is 
drawn  under  a  section  describing  two 
offenses,  the  special  manner  of  the 
whole  fact  should  be  set  forth  with 
such  certainty  that  the  offense  may 
judicially  appear  to  the  court.  People 
V.  Fairchild,  48  Mich.  33. 

No  Appellation  Given  to  the  Offense. — 
Though  an  indictment  gives  an  er- 
roneous appellation,  or  fails  to  give 
any  appellation,  to  the  offense,  if  the 
acts  constituting  the  offense,  as  de- 
fined by  statute,  are  sufficiently  stated, 
the  requirements  of  the  Criminal  Code 
are  complied  with.  People  v.  Phipps, 
39  Cal.  332. 

Unnecessary  to  Allege  Materials  Used. 
— In  an  indictment  for  arson  or  an 
attempt  to  commit  the  same  it  is  un- 
necessary to  allege  the  materials  used 
for  the  purpose.  Com.  v.  Flynn,  3 
Cush.  (Mass.)  529. 

Conclusion  of  Indictment. — An  indict- 
ment for  arson  should  conclude 
"against  the  form  of  the  statute,"  etc. 
Chapman  v.  Com.,  5  Whart.  (Pa.) 
427.  But  where  an  indictment  con- 
tains a  charge  against  certain  of 
the  defendants  as  principals,  and 
another  charge  against  others  as 
accessories,  it  is  sufficient  that  it 
closes  with  the  usual  words  "con- 
trary to  the  form  of  the  statute,"  etc.; 
this  language  need  not  be  repeated 
after  each  count.  State  v.  Travis,  39 
La.  Ann.  356. 

Where  there  is  but  one  statute  an 
indictment  which  concludes  against 
the  form  of  the  "  statutes  "  is  bad,  and 
vice  versa.  State  v.  Sandy,  3  Ired.  (N. 
Car.)  570.  Citing  the  English  statute 
of  jeofails  which  cures  that  precise 
defect  as  cogent  proof  of  the  law  as  it 
stood  antecedently. 

1.  Maxwell  v.  State  (Miss.,  1891), 
8  So.  Rep.  546;  Jesse  v.  State,  28  Miss. 
100;  Heard  v.  State,  81  Ala.  57;  Kell- 
enbeck  v.  State,  10  Md.  437.  See  also 
Coke,  569;  3  Chitty  Crim.  Law,  §  1125; 
2  Russell  on  Crimes,  548. 

Equivalent  Words. — It  has  been  held 
that  an  averment  that  the  accused 
"  wilfully  and  feloniously"  set  fire  to, 
etc.,  was  equivalent  to  an  averment 
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<:iously"in  the  indictment,  as  there  is  some  conflict  of  authority  as 
to  whether  the  two  words  are  synonymous.* 

Allegation  that  the  Burning  was  "Felonious." — In  those  states  where 
arson  is  a  felony,  the  burning  should  be  charged  as  having  been 
done  feloniously.* 

3.  Allegations  of  Burning- At  Common  Law  the  indictment  alleged 
that  the  defendant  "  set  fire  to  and  burned  "  a  certain  house,  etc., 
although  only  the  term  "  burn  "  was  used  in  the  definition, ^ 

But  with  Us  the  indictment  should  charge  the  burning  by  one  or 
both  of  these  terms,  according  to  the  statute  under  which  it  is 
■drawn."* 


that  it  was  done  "  wilfully,  maliciously, 
and  unlawfully."  Aikman  v.  Com. 
(Ky.,  1892),  18  S.  W.  Rep.  937;  Young 
V.  Com.,  12  Bush  (Ky.)  243. 

"  Malice  "  Not  in  Statute. — Even  where 
the  word  "maliciously"  is  not  in  the 
statute,  still  the  indictment  must  charge 
the  burning  to  have  been  done  mali- 
ciously. 3  Chitty  Crim.  Law,  §  1125;  i 
Bish.  Crim.  Proc.  (3d  ed.)  §  44;  Jesse 
V.  State,  28  Miss.  100. 

Malice  Against  Third  Party. — Malice 
towards  a  person,  other  than  the  one 
in  whom  the  property  is  laid  in  the  in- 
dictment, and  not  named  therein,  is 
inadmissible  to  sustain  the  charge. 
Heard  v.  State,  81  Ala.  57. 

At  Common  Law. — The  terms  "  volun- 
tarily "  (or  "wilfully")  and  "mali- 
ciously "  are  requisite  at  common  law. 
3  Chitty  Crim.  Law,   1125. 

1.  An  indictment  averring  that  the 
defendant  "  feloniously,  wilfully,  and 
maliciously  did  burn  ^nd  cause  to  be 
burned"  is  good.  People  v.  Myers,  20 
Cal.  76,  overruling  People  v.  Hood,  6 
Cal.  236. 

Omission  of  "Wilfully." — An  indict- 
ment for  arson  need  not  aver  that  the 
burning  was  done  wilfully.  People 
V.  Hynes.  55  Barb.  (N.  Y.)  450,  38 
How.  Pr.  (N.  Y.)  369.  See  also  Chap- 
man V.  Com.,  5  Whart.  (Pa.)  427. 

Where  the  defendant  was  charged 
with  maliciously  and  feloniously  burn- 
ing a  gin-house,  it  was  held  that  the 
omission  of  the  word  "  wilfully"did  not 
render  the  indictment  defective.  State 
V.  Thorne,  81  N.  Car.  555.  See  also 
State  V.  Green,  92  N.  Car.  783.  But 
see  contra,  as  altered  by  statute,  State 
V.  Morgan.  98  N.  Car.  641. 

"Unlawfully." — An  indictment  charg- 
ing that  the  act  was  "  feloniously,  un- 
lawfully, and  maliciously "  done  is 
good,  and  the  word  "  unlawfully"  may 


be  regarded  as  surplusage.     State  v. 
Philbin,  38  La.  Ann.  966. 

Under  North  Carolina  Statute. — The 
omission  of  the  statutory  word,  "wan- 
tonly" from  an  indictment  charging 
that  the  defendant  "feloniously,  wil- 
fully, maliciously,  and  unlawfully  set 
fire  to,"  etc.,  is  ground  for  an  arrest 
of  judgment.  State  v.  Morgan,  98  N. 
Car.  641. 

2.  Mottt'.  State,  29  Ark.  148;  State 
V.  Roper,  88  N.  Car.  656;  State  v. 
Gove,  34  N.  H.  510.  See  also  Kellen- 
beck  V.  State,  10  Md.  432. 

3.  3  Chitty  Crim.  Law,  1127. 

In  9  Geo.  I,  c.  22,  the  words  "  set 
fire  to"  are  used,  and  Mr.  East  ob- 
serves that  he  is  not  aware  of  any 
decision  which  has  put  a  larger  con- 
struction on  those  words  than  prevail 
by  the  rule  of  the  common  law.  Rex 
V.  Minton,  2  East  P.  C.  1020.  And  he 
afterwards  remarks  that  the  actual 
"burning"  at  common  law  and  the 
"  setting  fire  "  in  effect  mean  the  same 
thing.  Rex  v.  Minton,  2  East  P.  C. 
1038. 

4.  Illustrations  of  Eule. — An  indict- 
ment which  merely  alleges  that  the 
defendant  "set  fire  to"  the  house  is 
defective  as  an  indictment  for  arson 
where  "  burn  "  is  the  statutory  term. 
Mary  v.  State,  24  Ark.  44;  Cochran  v. 
State,  6  Md.  405;  Howel  v.  Com.,  5 
Gratt.  (Va.)  664.  Contra,  State  v.  Tay- 
lor, 45  Me.  322. 

Where  the  term  "set  fire  to"  was 
not  in  thestatute.anallegation  that  the 
defendant  did  "  feloniously,  wilfully, 
and  maliciously  burn  and  cause  to  be 
burned,"  etc.,  was  held  suflScient. 
People  V.  Myers,  20  Cal.  76,  overruling 
People  V.  Hood,  6  Cal.  236. 

Statute  in  the  Disjunctive. — Where  the 
statute  is  in  the  disjunctive  an  indict- 
ment containing  either  term,  "  set  fire 
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4.  Allegations  as  to  House— Dwelling-house.  —  In  indictments  at 
common  law  it  is  not  necessary  to  state  "  that  the  "  house  burned 
was  a  dwelling-house,  for  the  word  "  house  "  imports  that  fact ;  *  but 
where  the  statute  under  which  the  indictment  is  drawn  contains, 
the  term  "  dwelling-house,"  the  same  must  be  set  out.* 

Statutory  Name  of  Building. — An  indictment  which  charges  a  burning" 
made  arson  by  statute  should  describe  the  building  by  its  statu- 
tory name.* 


to"  or  "burn,"  is  good;  and  even 
where  the  first  part  of  the  phrase  was 
defectively  set  forth,  the  indictment 
was  still  sufficient.  Polsten  v.  State, 
14  Mo.  463. 

Objection  for  Defect,  How  Taken. — A 
defect  in  an  indictment  for  arson  which 
omits  to  charge  a  burning  must  be 
taken  advantage  of  by  demurrer,  not 
by  motion  in  arrest  of  judgment. 
Cochrane  v.  State,  6  Md.  400;  Stat,  of 
Md.  Act  1852,  c.  63. 

1.  Com.  V.  Posey,  4  Call  (Va.)  109; 
State  V.  Sutcliffe,  4  Strobh.  (S.  Car.) 

398. 

In  Hiles  v.  Shrewsbury,  3  East  457, 
Lord  Ellenborough  said:  "Although 
the  offense  of  arson  need  not  be  laid 
in  the  indictment  to  be  committed 
against  the  mansion-house,  but  it  is 
sufficient  to  lay  it  to  be  against  the 
house  of  another,  still  it  is  necessary 
in  evidence  to  connect  the  building 
burned  in  some  way  with  the  mansion- 
house,  so  as  to  shew  that  it  is  parcel 
thereof." 

"House "  and  "  Building "  Synonymous 
Words. — In  Missouri  an  indictment 
which  charges  that  the  defendant 
burned  "  a  house  or  building  "  is  good, 
since  such  terms  are  of  synonymous 
import.     State  v.  Moore,  61   Mo.  278. 

2.  Com.  V.  Smith,  151  Mass.  494; 
Com.  V.  Barney,  10  Cush.  (Mass.)  478; 
State  V.  Sutcliffe,  4  Strobh.  (S.  Car.) 

399- 

Sufficient  Descriptions. — Where  the  in- 
dictment alleged  that  the  defendant 
set  fire  to  a  house  used  as  a  dwelling- 
house,  and  only  the  term  "dwelling- 
house  "  was  used  in  the  statute, — held, 
a  sufficient  description.  McLane  v. 
State,  4  Ga.  339. 

In  an  indictment  for  arson  in  the 
first  degree  it  is  sufficient  to  describe 
a  building  as  a  dwelling-house,  when 
persons  are  accustomed  to  dwell 
therein  in  the  night,  although  it  may 
not  be  a  dwelling-house  in  the  more 
restricted  sense  of  the  word.     People 
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V.   Orcutt,   I   Park.   Cr.   Rep.   (N.  Y.> 
252. 

Unoccupied  Building  Described  as  a 
Dwelling-house. — Under  an  indictment 
charging  the  burning  of  a  dwelling- 
house,  where  it  appeared  that  the 
building  burned  had  never  been  oc- 
cupied as  a  dwelling-house, — held,  that 
there  could  be  no  conviction  for  burn- 
ing a  building  other  than  a  dwelling- 
house,  since  the  statutory  offense  of 
burning  a  dwelling-house  did  not  in- 
clude the  former  offense.  The  de- 
scription of  what  is  burned  is  essential 
to  fix  the  identity  of  the  offense. 
Com.  V.  Smith,  151  Mass.  494;  Com. 
V.  Hayden,  150  Mass.  332. 

Nor,  where  the  defendant  is  in- 
dicted, under  a  statute,  for  burning- 
the  dwelling-house  of  another,  can 
the  indictment  be  amended  so  as  to 
charge  him  with  burning  a  building 
other  than  a  dwelling-house.  People 
V.  Handley,  93  Mich.  46. 

Entry  of  Nolle  Prosequi. — Where  a. 
count  in  an  indictment  for  arson 
charges  the  burning  of  a  dwelling- 
house  and  another  building,  a  nol. 
pros,  may  be  entered  as  to  the  other 
building.     State  v.  Bean,  77  Me.  486. 

Benefit  of  Clergy. — Where  an  indict- 
ment charges  the  burning  of  a  "house," 
benefit  of  clergy  is  not  taken  away  by 
statutes  which  take  it  away  from  the 
crime  of  burning  a  dwelling-house,  or 
barn  having  corn  or  grain  therein. 
State  V.  Sutcliffe,  4Strobh.(S.Car.)372. 

3.  Dugle  V.  State,  100  Ind.  259;  Ford 
V.  State,  112  Ind.  378;  State  v.  Jaynes, 
78  N.  Car.  504  ;  Watt  v.  State,  61  Ga. 
66  ;  Com.  v.  Hamilton,  15  Gray  (Mass.)- 
480  ;  People  v.  Haynes,  55  Barb.  (N. 
Y.)  450  ;  People  v.  Pierce,  11  Hun  (N. 
Y.)  633  ;  McGary  v.  People,  45  N.  Y.. 
153  ;  State  v.  Moore,  24  S.  Car.  150. 

Mill. — In  an  indictment  under  the 
North  Carolijia  Acts  of  1874,  c.  228,  it 
is  sufficient  to  describe  the  property 
burned  as  "  one  mill."  State  v, 
Jaynes,  78  N.  Car.  504. 
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5.  Value. — At  Common  La^  and  in  those  states  where  a  fine  forms 
no  part  of  the  punishment  inflicted  for  the  crime,  the  value  of 
the  building  burned  need  not  be  alleged.* 

Essential  by  Statute. — But  where  the  statute  imposes  as  a  part  of 
the  punishment  for  the  offense  a  fine  proportioned  to  the  value 
of  the  property,  the  allegation  of  value  becomes  essential.* 

6.  Place. — It  should  be  made  to  appear  in  the  indictment  that 
the  building  burned  is  within  the  jurisdiction  of  the  court.'  An 
indictment  which  charges  that  the  accused  "  at  A,  in  the  county 
of  B,  did  wilfully  and  maliciously  set  fire  to  and  burn  a  certain 
barn,"  "  and  the  said  barn  did  then  and  there  voluntarily  burn 
and    consume,"    sufficiently   charges   the   locality   of    the   burnt 


Church. — Under  the  Georgia  Code, 
sec.  4379,  an  indictment  charging  the 
burning  of  a  church  is  good  as  an  in- 
dictment for  arson.  Watt  v.  State, 
61  Ga.  66. 

Stable. — Where  the  property  de- 
stroyed was  described  as  "a  certain 
frame  building,  commonly  called  a 
stable,"  it  was  held  good.  Dugle  v. 
State,  100  Ind.  259. 

Mill-house. — So  also  where  it  was  de- 
scribed as  a  "  mill-house."  Ford  v. 
State,  112  Ind.  378. 

Gristmill. — An  indictment  charging 
that  the  defendant  "set  fire  to  a  cer- 
tain gristmill,  then  and  there  being 
owned  by  and  in  the  possession  of 
one  A,  is  sufficient  to  meet  the  re- 
quirements of  the  statute  as  regards 
the  crime  of  arson  in  the  third  de- 
gree. People  V.  Haynes,  55  Barb.  (N. 
Y.)453.  38  How.  Pr.  (N.  Y.)  369. 

Sawmill. — Under  the  provisions  of 
the  New  Hampshire  Revised  Statutes, 
c.  215,  §  2.  "  If  any  person  shall  wil- 
fully and  maliciously  burn  any  ves- 
sel lying  within  the  body  of  any  county, 
or  any  bridge,  or  any  building  other 
than  those  described  in  the  preceding 
section, etc.";  it  was  held  that  an  indict- 
ment averring  that  the  defendant 
burned  "a  sawmill"  is  defective  and 
will  be  quashed,  in  that  it  should  have 
charged  that  the  defendant  burned  a 
"certain  building  called  a  sawmill." 
State  V.  Livermore,  44  N.  H.  386. 

Indictment  Charging  Separate  Offenses. 
— Where  the  indictment  charged  the 
defendant  with  wilfully,  etc.,  burning  a 
"certain  house"  or  "outhouse"  of  A, 
— held,  that  these  are  not  synonymous 
words,  and  that  the  phrase,  being  in 
the  disjunctive,  charged  separate  of- 
fenses. Whiteside  v.  State,  4  Coldw. 
(Tenn.)  183. 

Contents    of   Boilding.  —  Under    the 


Pennsylvania  act,  March  21,  1806,  it  is 
not  sufficient  in  an  indictment  for  arson 
to  charge  the  accused  with  having  set 
fire  to  "a  certain  barrack,"  but  it 
must  be  made  to  appear  that  the  bar- 
rack contained  "  hay,  grain,  or  bark." 
Chapman  v.  Com.,  5  Whart.  (Pa.)  427. 

An  indictment  charging  the  accused 
with  burning  "  a  barn,  the  property  of 
and  belonging  to  A,"  is  good  al- 
though it  does  not  state  the  contents 
of  the  barn.  Evans  v.  Com.  (Ky., 
1890),  12  S.  W.  Rep.  769.  For  a  proper 
form  of  indictment  under  this  statute, 
see  De  Shazer  v.  Com.  (Ky.,  1890),  14 
S.  W.  Rep.  542. 

Upon  an  indictment  for  burning  a 
barn,  without  alleging  the  burning  of 
its  contents,  it  is  not  admissible  to  in- 
troduce evidence  to  show  what  it  con- 
tained. Hamilton  v.  People,  29  Mich. 
173. 

1.  Com.     V.    Hamilton,     15     Gray 
(Mass.)  482;  Clark  v.  People,  2  111.  117; 
Ritchey  v.  State,  7  Blackf.  (Ind.)  168. 
Brown  v.  State,  52  Ala.  347. 

In  arson  in  the  third  degree  the 
value  of  the  building  burned  is  not  an 
element  of  the  offense  ;  it  is  only  in 
the  burning  of  certain  classes  of 
buildings  mentioned  in  §  3698  of  Rev. 
Code  that  value  is  material.  Brown 
V.  State,  52  Ala.  347. 

2.  Clark  v.  People,  2  111.  117;  Ritchey 
V.  State,  7  Blackf.  (Ind.)  168. 

3.  Com.  V.  Barney,  10  Cush.  (Mass.) 
481. 

An  indictment  charging  that  the 
parties  "  in  the  county  of  Spokane, 
state  of  Washington,  did  then  and 
there  unlawfully,  wilfully,  and  ma- 
liciously set  fire  to  and  burn  a  certain 
storehouse  building,  etc.,"  sufficiently 
alleges  the  situation  of  the  building. 
State  V.  Meyers  (Wash.,  1894),  36  Pac. 
Rep.  1051. 
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building ;  *  and  if  it  is  not  expressly  stated  where  the  build- 
ing is  situated,  it  will  be  taken  to  be  situated  in  the  place  named 
in  the  indictment  by  way  ot  venue.*  Since  the  accused  has  a 
right  to  know  the  exact  crime  with  which  he  is  charged,  allega- 
tions of  uncertain^  and  erroneous  locality,  even  though  it  is  shown 
to  be  within  the  jurisdiction  of  the  court,  are  bad."* 

7.  Human  Being  in  House. — Upon  an  indictment  for  burning  a 
house  containing  a  human  being  it  should  be  averred  that  a  per- 
son was  in  the  house  at  the  time  of  the  burning.* 

8.  Ownership  of  Property. — At  Common  Law  the  name  of  the  owner 
of  the  house  must  be  stated  if  possible,  though  in  some  cases  he 
may  be  described  as  unknown.* 


1.  Com.    V.    Lamb,   i    Gray  (Mass.) 

493- 

Within  the  Curtilage. — An  indictment 
is  sufficient  which  alleges  that  a  barn 
was  maliciously  and  wilfully  set  fire 
to  by  the  defendant,  was  within  the 
jurisdiction  of  the  court,  and,  being 
thus  situated,  was  also  within  the 
curtilage  of  the  dwelling-house.  Com. 
V.  Barney,  lo  Cush.  (Mass.)  481.  See 
also  People  v.  Wooley,  44  Cal.  494. 

Under  the  South  Carolina  statute, 
2480,  the  indictment  need  not  specify 
the  location  of  the  building  burned, 
nor  aver  that  it  was  within  the  cur- 
tilage of  a  dwelling-house,  such  alle- 
gations of  location  being  disregarded 
as  surplusage.  State  v.  Gwinn,  24  S. 
Car.  146. 

Upon  an  indictment  for  burning  in 
the  daytime  it  is  not  necessary  to  allege 
whether  the  building  was  within  the 
curtilage,  for  that  fact  is  entirely  im- 
material. State  V.  Taylor,  45  Me. 
330. 

In  an  indictment  for  arson  in  the 
third  degree  under  the  New  York 
statute,  it  is  not  necessary  to  allege 
that  the  building  burned  was  not  ad- 
joining to  or  within  the  curtilage  of 
an  inhabited  dwelling-house  as  laid 
down  in  the  statute.  People  z*.  Pierce, 
II  Hun  (N.  Y.)  633. 

2.  Where  the  place  is  material,  the 
place  alleged  in  the  venue,  taken  in 
connection  with  the  aUegation  that  the 
defendant  then  and  there  did  the  act, 
sufficiently  designates  the  locality  of 
the  building  set  on  fire.  Com.  v.  Lamb, 
I  Gray  (Mass.)  195. 

3.  Uncertain  Locality. — An  indictment 
charging  that  the  defendant  did  "  un- 
lawfully, feloniously,  wilfully,  and 
maliciously  set  fire  to  and  burn  a  cer- 


tain dwelling-house  situated  in  the  city 
of  St.  Louis,"  etc.,  is  bad  because  too 
uncertain.  State  v.  Wacker,  16  Mo. 
App.  418. 

4.  Erroneous  Bescription  of  Locality. — 
Where  in  an  indictment  for  arson  the 
building  was  described  as  situated  in 
a  certain  ward,  and  the  evidence 
showed  that  it  was  in  another  place, — 
held,  that  the  defendant  should  be  ac- 
quitted. People  V.  Slater,  5  Hill  (N.  Y.) 
401. 

5.  State  V.  Aguila,  14  Mo.  130; 
Dick  V.  State,  53  Miss.  384;  Lacy  v. 
State,  15  Wis.  13;  Beaumont  v.  State, 
I.  Tex.  App.  533. 

An  indictment  under  ^  960  of  the 
Mississippi  Code  of  1892,  which  did 
not  aver  that  the  arso.i  was  "in  the 
nighttime,"  or  that  there  was  at  the 
time  some  human  being  usually  stay- 
ing, lodging,  or  residing  at  night,  was 
held  defective.  Otherwise  under  sec. 
964  of  the  Code.  Dick  v.  State,  53 
Miss.  384. 

Adjoining  Buildings  Containing  Human 
Eeing. — Upon  an  indictment  for  arson 
it  is  competent  for  the  prosecution  to 
show  that  other  buildings  adjoining 
that  set  on  fire,  and  with  it  constituting 
a  single  structure,  were  likewise  oc- 
cupied by  human  beings.  People  v. 
Casidy,  14  N.  Y.  Supp.  349,  39  N.  Y. 
St.  Rep.  27,   133  N.  Y.  612. 

Name  of  Occupant. — It  is  not  neces- 
sary to  charge  in  an  indictment  who 
was  the  occupant  of  the  building 
burned.     Garrett  v.  State,  109  Ind.  529. 

6.  3  Chitty  Crim.  Law,  §  1126. 
Present  English  Doctrine. — Under  the 

present  English  statutes  ownership 
need  not  be  stated  or  proved.  Rex  v. 
Newboult,  L.  R.,  i  C.  C.  344;  Whar- 
ton Forms,  vol.  i,  389. 


828 


The  Indictment. 


ARSON. 


Ownership  of  Property:. 


With  Us  the  ownership  of  the  building  burned  must  be  alleged  in 
the  indictment,  and  proved  as  laid.* 


1.  Martin  z^.  State,  28  Ala.  81;  Mar- 
tha V.  State,  26  Ala.  72;  Boles  v.  State, 
46  Ala.  204;  Davis  v.  State,  52  Ala. 
358;  Graham  v.  State,  40  Ala.  659; 
People  V.  Myers,  20  Cal.  76;  Mott  v. 
State,  24  Ark.  148;  State  v.  Lyon,  12 
Conn.  487;  Morris  v.  State  (Miss., 
i8go).  8  So.  Rep.  295;  State  v. 
Moore,  61  Mo.  276;  Com.  v.  Wade,  17 
Pick.  (Mass.)  395;  McGary  v.  People, 
45  N.  Y.  153,  reversing  2  Lans.  (N.  Y.) 
227;  Woodford  v.  People,  62  N.  Y.  126; 
Burger  v.  State,  34  Neb.  397;  People 
V.  Gates,  15  Wend.  (N.  Y.)  159;  State 
V.  Roe,  12  Vt.  93;  Stevens  v.  Com., 
4  Leigh  (Va.)  683;  Carter  v.  State,  20 
Wis.  647;  State  v.  Kroscher,  24  Wis. 
64. 

Either  the  name  of  the  occupant 
must  be  stated,  or  there  must  be  other 


App.  203;  Tuller  v.  State,  8  Tex.  App. 
501. 

Ownership  in  the  Alternative.— An  in- 
dictment may  allege  ownership  in  the. 
alternative,  as  the  property  of  A  or 
B,  and  such  form  of  averment  is  ad- 
missible under  the  Alabama  Code. 
Brown  v.  State,  79  Ala.  53. 

Ownership  in  Doubt. — But  an  indict- 
ment for  arson  which  leaves  the  owner- 
ship of  the  property  in  doubt  is  open 
to  demurrer.  People  v.  Myers.  20 
Cal.  76. 

Form  of  Allegation. — "  It  is  necessary 
to  specify  the  owner  of  the  dwelling- 
house,  but  whether  this  is  done  by- 
stating  it  as  the  house  of,  or  as  the 
property  of,  or  as  owned  by  or  belong- 
ing to  A.  B.,  or  as  a  house  in  the 
possession  of  A.  B.,  it  is  sufficient  for 


averment   from  which   it   is  made  to     the  purposes  of  alleging  ownership  of 


appear  that  the  house  burned  is  the 
house  of  another.  State  v.  Keena,  63 
Conn.  331. 

Sufficient  Identification.  —  Where  the 
property  burned  was  charged  in  the  in- 
dictment as  "a  building  belonging  to 
the  firm  of  Nooland  &  Towey,  a  part- 
nership composed  of  N.  and  T.,"  and 
it  was  shown  at  the  trial  that  the  prop- 
erty was  used  by  the  firm  as  its  place 
of  business  at  the  time  of  the  burn- 
ing, and  that  some  years  previously 
N.  had  bought  the  property  and  had 
afterwards  conveyed  an  undivided 
half  of  it  toT. , — held,  that  this  was 
sufficient  to  identify  the  property  de- 
stroyed with  that  which  was  laid  in  the 
indictment.  People  v.  Greening,  102 
Cal.  384. 

Ownership  of  Adjoining  Houses.  — A 
count  in  an  indictment  alleged  that 
the  defendant  burned  his  own  house, 
thereby  endangering  the  safety  of 
houses  belonging  to  other  persons. 
Held,  that  it  was  not  essential  to  allege 
who  owned  the  houses  endangered, 
such  allegation  being  immaterial  if 
they  were  owned  by  other  persons 
than  the  defendant.  Baker  v.  State, 
25  Tex.  App.  25. 

Accused  Burning  his  Own  House.  — 
Under  the  ZVjraj  statute  an  indictment 
against  an  owner  or  part-owner  for 
burning  his  own  house  must  allege 
ownership  in  the  accused,  and  the  par- 
ticular facts  that  may  bring  him  with- 
in the  exceptions  as  amenable  to  pros- 
ecution.    Mulligan  v.  State,   25   Tex. 


a  dwelling-house  in  an  indictment  for 
arson."  Woodford  v.  People,  62  N.  Y. 
117,  20  Am.  Rep.  464.  See  also  Com. 
V.  Hamilton,  15  Gray  (Mass.)  480;  Wolf 
V.  State,  53  Ind.  30. 

Under  the  Minnesota  statutes  it  was^ 
held  that  an  indictment  alleging  that 
the  property  was  owned  by  and  in  the 
possession  of  A  was  not  defective  be- 
cause it  was  proved  that  it  was  owned 
by  A  but  was  in  the  possession  of  her 
husband.  State  v.  Grimes,  50  Minn. 
123. 

Variance. — Where  the  house  alleged 
to  have  been  burned  was  described  in 
the  indictment  as  the  property  of  Ely 
Sears,  while  the  evidence  went  to  show 
that  it  belonged  to  E.  T.  Sears,  there 
was  no  presumption  as  to  the  identity 
of  the  two  names  without  some  proof 
of  the  fact.  Graham  v.  State,  40  Ala. 
659. 

If  proof  of  the  ownership  varies^ 
from  the  allegation,  and  a  tiol.  pros,  is 
thereupon  entered,  this  is  no  bar  to  a 
subsequent  prosecution  under  a  sec- 
ond indictment  in  which  the  owner- 
ship is  alleged  to  be  in  a  different  per- 
son; and  if  the  second  indictment  con- 
tains several  counts,  in  one  of  which 
the  allegation  of  ownership  is  the 
same  as  in  the  first  indictment,  and 
the  defendant  pleads  to  the  whole  in- 
dictment autrefois  acquit  and  discon- 
tinuance, the  record  of  the  former 
prosecution  does  not  sustain  either 
plea.     Martha  v.  State,  26  Ala.  72. 

Objection,    How    Taken.  —  Objection 
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Ownership  Laid  in  Occupant. — In  an  indictment  for  arson,  the  of- 
fense being  against  the  security  of  the  habitation,  it  is  sufificient 
to  lay  ownership  in  the  occupant,  although  he  is  not  the  owner  of 
the  fee,*  since  arson  is  an  offense  against  the  possession  and 
not  against  the  fee  title.*  The  court  will  not  inquire  into  the 
tenure  or  interest  which  a  person  has  in  the  house  burned  ;  ' 
consequently  the  ownership  may  be  laid  in  the  occupant,  even 
where  the  occupation  is  wrongful.* 


that  the  evidence  does  not  support  the 
allegations  of  ownership  must  be  taken 
advantage  of  at  the  trial,  and  cannot 
be  taken  on  motion  in  arrest  of  judg- 
ment. State  V.  Thompson,  97  N.  Car. 
496. 

Failure  to  Allege  Ownership  —  How 
Taken  Advantage  of. — A  count  in  an  in- 
dictment for  arson,  which  does  not 
charge  the  ownership  of  the  property 
alleged  to  have  been  burned,  is  sub- 
stantially defective  on  motion  in  ar- 
jest  of  judgment.  Martin  v.  State,  28 
Ala.  71. 

Amendment  of  Allegation  as  to  Owner- 
ship.— An  indictment  cannot  be  amend- 
ed as  to  allegations  of  ownership  even 
with  the  prisoner's  consent.  Com.  v. 
Mahar,  16  Pick.  (Mass.)  120. 

1.  Davis  V.  State,  52  Ala.  357;  State 
V.  Toole,  29  Conn.  342;  People  v. 
Wooley,  44  Cal.  494;  State  v.  Moore, 
f>i  Mo.  276;  State  v.  Walker,  16  Mo. 
App.  419;  Snyder  v.  People,  26  Mich. 
106;  People  V.  Fairchild,  48  Mich.  31; 
Burger  v.  State,  34  Neb.  397;  Mc- 
Oary  v.  People,  45  N.  Y.  153;  Wood- 
ford V.  People,  62  N.  Y.  126;  Shep- 
herd V.  People,  19  N.  Y.  537;  People 
V.  Van  Blarcum,  2  Johns.  (N.  Y.)  105; 
State  V.  Roe,  12  Vt.  93;  Holmes'  Case, 
Cro.  Car.  376;  Spaulding's  Case,  i 
Leach  217;  Rickman's  Case,  2  East  P. 
C  1034.  See  also  State  v.  Taylor,  45 
Me.  330. 

Allegations  of  ownership  are  sus- 
tained by  proof  of  actual  occupation 
and  possession.  State  v.  Taylor,  45 
Me.  330. 

It  is  not  required  that  the  absolute 
title  or  entire  interest  should  be  in 
the  person  named  in  the  information 
as  the  person  injured,  for  such  a  pos- 
session as  gives  a  special  property 
while  it  exists  is  sufficient.  State  v. 
Lyon,  12  Conn.  489. 

If  it  be  proved  on  the  trial  that,  at 
the  time  when  the  offense  was  com- 
mitted, either  the  actual  or  the  con- 
structive possession  was  in  the  person 


alleged  to  be  the  owner,  it  will  be 
sufficient,  and  will  not  be  deemed  a 
variance.  State  v.  Biles,  6  Wash. 
186. 

In  an  indictment  for  arson  an  alle- 
gation that  the  house  was  occupied 
by  A  as  a  residence  is  good,  and  is 
equivalent  to  an  averment  that  it  was 
her  house.  Young  v.  Com.,  12  Bush 
(Ky.)  244. 

The  indictment  should  aver  that  the 
building  burned  was  the  property  of 
the  person  in  actual  possession  in  his 
own  right.  Ritchey  v.  State,  7  Blackf, 
(Ind.)  168. 

Laying  Ownership  in  Heirs. — Where 
the  owner  of  the  building  was  re- 
ported to  have  died  and  not  to  have 
been  heard  from  by  his  family  for 
twenty-three  years,  an  indictment  al- 
leging the  ownership  of  the  property 
to  be  in  his  widow  and  his  only 
daughter  was  held  good.  People  v. 
Eaton,  59  Mich.  562. 

Laying  Ownership  in  Widow. — In  an 
indictment  for  arson  the  ownership 
of  the  property  is  well  laid  in  the 
widow  of  the  deceased  owner,  she 
having  occupied  and  used  the  same 
since  her  husband's  death,  although 
there  were  living  heirs  and  no  dower 
had  been  assigned  to  her.  State  v. 
Gailor,  71  N.  Car.  88. 

2.  Davis  V.  State,  52  Ala.  357; 
Adams  v.  State,  62  Ala.  179;  Heard  v. 
State,  81  Ala.  57;  May  v.  State,  85 
Ala.  16;  State  v.  Toole,  29  Conn.  344; 
People  V.  Handley,  93  Mich.  46;  Peo- 
ple V.  Fairchild,  48  Mich.  31;  Snyder 
V.  People,  26  Mich.  106;  Burger  v. 
State,  34  Neb.  397. 

3.  Davis  V.  State,  52  Ala.  357;  Peo- 
ple V.  Van  Blarcum,  2  Johns.  (N.  Y.) 
105;  State  V.  Fish,  27  N.  J.  L,  324; 
State  V.  Roe,  12  Vt.  93. 

4.  State  V.  Toole,  29  Conn.  344; 
Snyder  v.  People,  26  Mich.  106;  Rex 
V.  Wallis,  I  Moody  C.  C.  344. 

Ownership  in  Servant. — The  owner- 
ship   may  be   laid    in  a  servant   who 
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Landlord  and  Tenant. — So  ownership  may  be  laid  in  the  tenant  in 
possession  ;*  although,  when  the  offense  is  not  against  the  habita- 
tion,  it  seems  to  be  no  variance  to  lay  ownership  in  the  landlord.* 
Where  there  are  several  tenants  in  a  building  separated  into  dis- 
tinct apartments,  the  burning  must  be  averred  to  be  of  the  prop- 
erty of  the  tenant  of  the  part  burned.* 

Public  Buildings. — No  allegation  of  ownership  is  necessary  in  an 
indictment  for  arson  of  a  public  building  ;*  but  a  jail  may  be  de- 
scribed as  the  dwelling-house  of  the  jailer  and  his  family,*  or  as 
the  jail  of  A county  erected  for  public  use.® 

9.  Intent. — Statutes  sometimes  require  that  the  indictment 
should  allege  an  intent  to  injure  some  one.''     But  there  need  be 


dwelt  in  the  house  at  the  time  of  the 
burning.  Davis  v.  State,  52  Ala,  357. 
Defendant  Himself  in  Possession.  — 
Where  the  indictment  charged  the  de- 
fendant with  burning  property  of 
another,  and  it  appeared  by  the  evi- 
dence that  the  defendant  was  in  posses- 
sion of  the  property  under  contract  to 
purchase  the  same, — held,  that  the  in- 
dictment was  not  sustained  by  the  evi- 
dence.    State  V.  Fish,  27  N.  J.  L.  323. 

1.  Allen  V.  State,  10  Ohio  St.  302; 
Rogers  v.  State,  26  Tex.  App.  429; 
People  V.  Gates,  15  Wend.  (N.  Y.)  159. 

Where  an  indictment  for  arson  al- 
leged the  occupancy  of  the  building 
burned  to  be  in  the  defendant  and  one 
A,  as  tenants, — held,  that  it  was  not 
necessary  under  the  allegation  to 
prove  that  A  was  a  joint  tenant  with 
the  defendant,  renting  from  a  common 
landlord.  Woolsey  v.  State,  30  Tex. 
App.  346. 

Ownership  and  Possession  in  Landlord. 
— An  indictment  alleging  the  building 
burned  to  be  the  property  of  and  in 
the  possession  of  A,  and  the  evidence 
going  to  show  that  the  possession  was 
in  B,  a  tenant  living  on  A's  place, 
was  held  good.  Harvey  v.  State,  67 
Ga.  639. 

2.  People  V.  Simpson,  50  Cal.  305; 
People  V.  Fisher,  51  Cal.  3i9;'People 
V.  Smith,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  226.  See  also  State  v.  Moore,  61 
Mo.  276. 

The  indictment  alleged  the  owner- 
ship to  be  in  a  widow  with  an  unas- 
signed  dower  interest,  and  a  right  to 
the  dwelling  as  her  "  mansion-house," 
the  prisoner  being  her  tenant.  Held, 
a  sufficient  allegation  of  ownership. 
State  V.  Moore,  61   Mo.  276. 

The  fact  of  a  tenant  paying  rent  to 
the  landlord  is  sufficient  admission  of 


ownership  to  support  an  indictment. 
People  V.  Simpson,  50  Cal.  306. 

3.  State  V.  Toole,  29 ,  Conn.  344; 
Shepherd  v.  People,  19  N.  Y.  537. 
See  also  State  v.  Tennery,  9  Iowa  436. 

A  Boom  in  a  Large  Boiiding,  which 
room  was  separately  leased  by  the 
owner  of  the  building  to  a  merchant, 
and  had  no  direct  communication  with 
other  parts  of  the  building,  was  prop- 
erly laid  in  an  indictment  for  arson  as 
the  property  of  such  lessee.  State  v. 
Sandy,  3  Ired.  (N.  Car.)  570. 

Occupation  by  Landlord  and  Tenant. — 
Where  the  defendant  was  indicted  for 
burning  his  own  house,  which  he  oc- 
cupied together  with  a  tenant  who 
lodged  there  at  night,  such  dwelling- 
house  was  properly  described  as  the 
dwelling-house  of  such  tenant.  Shep- 
herd V.  People,  19  N.  Y.  537.  See 
also  Levy  v.  People,  19  Hun  (N.  Y.) 
383,  80  N.  Y.  327. 

4.  Mott  V.  State,  29  Ark.  148;  State  v. 
Roe,  12  Vt.  93;  State  v.  Wacker,  16 
Mo.  App.  419;  State  v.  Johnson,  93 
Mo.  77. 

6.  People  V.  Cotteral,  18  Johns.  (N. 
Y.)  115;  People  V.  Van  Blarcum,  2 
Johns.  (N.  Y.)  105,  cited  in  State  v. 
Toole,  29  Conn.  344,  and  Snyder  v. 
People,  26  Mich.  107. 

6.  Lockett  V.  State,  63  Ala.  5;  Sands 
V.  State,  80  Ala.  201.  See  also  Ste- 
vens V.  Com.,  4  Leigh  (Va.)  683;  Com. 
V.  Posev,  4  Call  (Va.)  109. 

7.  Rex  V.  Smith,  4C.  &  P.  569;  State 
V.  Porter,  90  N.  Car.  719;  State  v. 
Phifer,  90  N.  Car.  721 ;  State  v.  Rogers, 
94  N.  Car.  860.  Contra,  under  the 
amended  statute  of  North  Carolina. 
State  V.  Thompson,  97  N.  Car.  496. 

Felonious  Intent. — Upon  an  indict- 
ment for  burning  a  public  building  it 
is  not  necessary  to  allege  ownership. 
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no  allegation  of  intent  to  burn  the  building,  since  the  act  of  setting 
fire  thereto  necessarily  implies  the  same.*  Intent  must  be  alleged, 
however,  where  the  fire  is  caused  by  setting  fire  to  another  build- 
ing by  which  a  dwelling-house  is  burned.* 

10.  Burning  to  Defraud  Insurers. — In  an  indictment  for  burning 
with  intent  to  defraud  insurers  an  allegation  of  intent  to  defraud 
or  injure  must  be  set  out  in  the  indictment  ; '  and  if  the  indict- 
ment allege  that  the  company  is  a  corporation,  proof  of  the  ex- 
istence of  a  corporation  de  facto  will  be  sufficient.'* 

11.  Degrees  of  Crime. — By  statute  in  the  several  states  arson 
is  divided  into  degrees  varying  in  characteristics  and  punishment, 
and  where  the  indictment  omits  the  circumstances  of  aggrava- 


but  allegations  as  to  felonious  intent 
are  indispensable.  Mott  v.  State,  29 
Ark.  148. 

1.  State  V.  Watson,  63  Me.  135;  State 
V.  Hill,  55  Me.  365;  State  v.  Bean,  77 
Me.  487;  People  v.  Fanshawe,  65  Hun 
(N.  Y.)  77,  137  N.  Y.  68;  Tuller  v. 
State,  8  Tex.  App.  506;  Thomas  v. 
State,  41  Tex.  27. 

2.  State  V.  Watson,  63  Me.  135;  State 
V.  Hill,  55  Me.  365. 

Where  an  indictment  alleged  that 
the  defendant  set  fire  to  a  building 
with  the  intent  to  burn  a  dwelling- 
house,  such  allegation  presents  a 
question  of  fact  rather  than  law,  and 
is  a  matter  for  the  jury.  Com.  v. 
Harney,  10  Met.  (Mass.)  422. 

3.  People  V.  Hughes,  29  Cal.  258; 
People  V.  Schwartz,  32  Cal.  161; 
Staaden  v.  People,  82  111.  432;  Evans 
V.  State,  24  Ohio  St.  458;  Com.  v. 
Goldstein,  114  Mass.  272;  People  v. 
Henderson,  i  Park.  Cr.  Rep.  (N.  Y.) 
560.     See  also  Martin  v.  State,  28  Ala. 

71. 

Proving  Insurance. — Under  an  in- 
dictment for  burning  with  intent  to 
defraud  insurers  it  is  necessary  at  the 
trial  to  prove  that  the  building  burned 
was  insured  against  loss  by  fire,  in 
order  to  establish  the  intent  to  de- 
fraud. State  V.  Jessup,  42  Kan. 
422. 

Defrauding  Insurance  "  Company. " — In 
an  action  for  burning  with  intent  to 
defraud  an  insurance  company  the  in- 
dictment should  aver  that  the  company 
was  incorporated,  and  that  the  burn- 
ing was  done  to  defraud  it  in  its  cor- 
porate capacity.  People  v.  Schwartz, 
32  Cal.  161. 

Upon  an  indictment  for  burning 
with  intent  to  defraud  insurers,  where 
it  is  charged   that  the  intent  was  to 


injure  a  body  of  persons  by  a  com- 
pany name,  then,  unless  such  company 
is  incorporated,  it  should  be  averred 
that  the  accused  set  the  building  on 
fire  with  intent  to  injure  the  persons 
composing  the  company,  stating  the 
names  of  such  persons.  Staaden  v. 
People,  82  111.  434;  Wallace!;.  People, 
63  111.  451. 

Defendant's  Knowledge  of  Insurance. — 
An  allegation  of  intent  to  injure  an 
insurer  is  a  sufl5cient  allegation  of 
defendant's  knowledge  that  the  prop- 
erty was  insured.  Com.  v.  Goldstein, 
114  Mass.  272. 

Certainty  in  Charging  Crime. — Upon 
an  indictment  for  burning  with  intent 
to  defraud  insurers  the  acts  charged 
as  constituting  the  offense  must  be 
alleged  with  such  certainty  as  to 
identify  and  distinguish  it  from  other 
transactions,  and  that  the  prisoner 
may  know  what  crime  he  is  called 
upon  to  answer.  Carncross  v.  People, 
I  N.  Y.  Cr.  Rep.  518.  As  to  destruc- 
tion of  property  with  intent  to  defraud 
insurers  under  such  circumstances 
that  the  offense  is  not  arson,  see  the 
New  York  Penal  Code,  sec.  578. 

4.  People  V.  Hughes,  29  Cal.  258; 
People  V.  Schwartz,  32  Cal.  161;  State 
V.  Byrne,  45  Conn.  273.  See  also 
Com.  V.  Goldstein,  114  Mass.  272; 
Mackesey  v.  People,  6  Park.  Cr.  Rep. 
(N.  Y.)  114. 

Upon  an  indictment  for  burning  with 
intent  to  defraud  insurers,  the  cor- 
porate existence  of  the  defrauded  in- 
surance company  need  not  be  averred. 
Johnson  v.  State,  65  Ind.  204. 

Nor  is  it  necessary  for  the  prosecu- 
tion to  prove  that  the  insurance  com- 
pany was  legally  incorporated  or  that 
the  policy  is  valid.  People  v.  Hughes, 
29  Cal.  261. 
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tion  constituting  the  greater  offense,  it  is  to  be  taken  as  charging 
the  lesser.*  But  in  some  states  the  defendant  may  be  convicted 
of  a  greater  or  less  degree  of  the. crime  according  to  the  circum- 
stances of  the  case,  and  according  to  the  indictment  or  the  statute 
under  which  the  indictment  was  drawn.* 

III.  INSTRTJCTIONS. — In  addition  to  other  instructions  upon  a 
trial  for  arson  or  other  unlawful  burning  the  court  may  charge 
as  to  what  constitutes  a  building,'  the  situation  of  the  building,'* 


1.  Com.  V.  Hamilton,  15  Gray 
(Mass.)  482:  Brown,  z/.  State,  52  Ala. 
346;  Cheatham  w.  State,  59  Ala.  45.  See 
also  Com.  v.  Squire,  i  Met.  (Mass.)  262. 

If  facts  are  charged  in  the  indict- 
ment which  constitute  any  kind  of 
arson,  and  nothing  is  averred  as  to 
any  circumstances  which  would  make 
the  offense  arson  in  the  second  or  first 
degree,  the  indictment,  if  otherwise 
sufficient,  is  an  indictment  only  for 
arson  in  the  third  degree.  Brown  v. 
State,  52  Ala.  346. 

2.  Illustrations  of  the  Rule — New  York. 
— Where  defendant  was  indicted  for 
arson  in  the  first  degree  for  setting  fire 
ito  the  house  of  A,  and  upon  the  trial  it 
was  proved  that  the  fire  was  caused  by 
defendant  setting  fire  to  his  own  house 
next  door,  wherein  he  had  goods  in- 
sured,— held,  that  the  jury  might  over- 
look the  fact  of  the  house  being  in- 
habited, and  find  a  verdict  of  arson  in 
the  third  degree.  This  opinion,  how- 
ever, was  held  by  a  divided  court. 
Hennessey  v.  People,  21  How.  Pr. 
(N.  Y.  Supreme  Ct.)  239.  Contra,  Shep- 
herd V.  People,  19  N.  Y.  537,  over- 
ruling People  V.  Henderson,  i  Park. 
Cr.  Rep.  (N.  Y.)  560,  and  the  dictum 
to  the  contrary  in  People  v.  Gates,  15 
Wend.  (N.  Y.)  159. 

Under  an  indictment  charging  arson 
only  in  the  first  degree,  where  the 
proof  shows  that  the  prisoner  merely 
burnt  goods  with  intent  to  defraud 
insurers,  he  cannot  be  convicted  of 
arson  in  the  third  degree.  Dedieu  v. 
People,  22  N.  Y.  178,  reversing  17 
How.  Pr.  (N.  Y.  Supreme  Ct.)  227. 

But  where  the  prisoner  is  proved  to 
have  set  on  fire  the  house  as  well  as 
the  goods,  he  may  be  convicted  of 
arson  in  the  third  degree,  though  in- 
dicted for  such  offense  in  the  first. 
Freund  v.  People,  5  Park.  Cr.  Rep. 
(N.  Y.)  198.  The  accused  may  be  con- 
victed of  arson  in  the  second  degree, 
under  a  count  charging  that  offense,  if 
sustained  by  the  evidence,  although  he 
might   have   been   convicted   for    the 
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first  grade  of  the  offense  if  properly 
indicted.  People  v.  Durkin,  5  Park. 
Cr.  Rep.  (N.  Y.)  243. 

Nexo  Hampshire.  —  An  indictment 
charging  that  the  defendant  burned  a 
barn  is  good,  though  at  the  trial  it  is 
proved  that  a  dwelling-house  was 
thereby  burned,  in  that  the  defendant 
may  be  convicted  of  the  first  offense, 
but  cannot  be  made  subject  to  addi- 
tional punishment,  nor,  upon  con- 
viction or  acquittal,  can  he  be  tried 
again  for  the  higher  offense.  States. 
Emerson,  53  N.  H.  619. 

Missouri. — Rev.  Stat.  Missouri,  sec- 
tion 4115  provides  that  no  indictment 
shall  be  deemed  invalid  because  the 
evidence  tends  to  show  that  the  ac- 
cused is  guilty  of  a  higher  degree  of 
the  offense  than  that  of  which  he  is 
convicted.  State  v.  Jones,  106  Mo. 
302.  Upon  an  indictment  charging 
arson  in  the  second  and  third  degrees 
a  general  verdict  of  guilty  was  held 
sufficient.    State  v.  Sivils,  105  Mo.  530. 

Vermont.  —  Where  several  degrees 
of  arson  are  charged  in  the  indictment 
a  conviction  may  be  had  for  the  lesser 
offense.     State  v.  Thornton,  56  Vt.  35. 

Conviction  for  Attempt  to  Commit 
Arson. — Under  an  indictment  for  arson 
the  accused  may  be  convicted  of  an  at- 
tempt to  commit  the  crime.  Young  v. 
Com.,  12  Bush  (Ky.)  243.  Compare 
Dedieu  v.  People,  22  N.  Y.  178. 

3.  What  Constitutes  a  "Building." — 
Whether  the  state  of  the  structure  and 
its  progress  towards  completion  is  such 
as  to  constitute  a  building  is  a  ques- 
tion .for  the  jury  under  instructions  by 
the  court.  Com.  v.  Squire,  i  Met. 
(Mass.)  259;  McGarry  v.  People,  2 
Lans.  (N.  Y.)232. 

What  is  a  "House." — It  is  the  duty 
of  the  court  to  instruct  the  jury  as  to 
the  law  of  the  case,  and  to  leave  it 
to  them  to  decide  from  the  proof 
whether  the  building  was  a  house. 
State  V.  McGowan,  20  Conn.  248.  See 
also  State  v.  Smith,  28  Iowa  568. 

4.  Curtilage.  —  The   situation   of    a 
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what  IS  a  burning,*  the  motive,*  and  as  to  shifting  the  burden 
of  proof.* 


building  as  alleged  in  the  indictment 
is  not  a  question  of  law  for  the  court, 
but  a  question  for  the  jury,  under  in- 
struction by  the  court  as  to  the  defi- 
nition of  curtilage.  Com.  v,  Barney, 
ID  Cush.  (Mass.)  482. 

It  was  held  that  the  court  did  not 
err  in  refusing  to  instruct  the  jury 
that  as  a  matter  of  law  a  barn  was 
not  within  the  curtilage.  Cook  v. 
State,  83  Ala.  65. 

Without  a  request  to  do  so  the  judge 
is  not  required  to  instruct  the  jury  as 
to  the  term  curtilage.  State  v.  Shaw, 
31  Me.  527. 

1.  What  is  "Burning." — The  judge 
may  instruct  the  jury  as  to  what  is 
actual  burning;  but  whether  a  fire  took 
effect  on  the  fiber  of  the  wood  is  a  ques- 
tion of  fart  to  be  determined  by  the 


jury.  Com.  v.  Betton,  5  Cush.  (Mass.) 
430.  See  also  Com.  v.  Tucker,  no 
Mass.  403. 

2.  Motive. — Where,  in  an  indictment 
for  burning  with  intent  to  defraud  in- 
surers, evidence  of  overvaluation  is 
introduced  to  show  motive,  the  de- 
fendant is  entitled  to  an  instruction 
"that  if  such  overvaluation  was  due 
to  lack  of  judgment,  it  was  not  evi- 
dence of  a  criminal  motive."  Stitz  v. 
State,  104  Ind.  359. 

3.  Instmction  Shifting  Borden  of  Proof. 
— An  instruction  which  charged  the 
jury  that  if  they  found  that  the  de- 
fendant had  tendered  a  reasonable 
doubt,  they  should  acquit,  is  bad, 
since  it  shifts  the  burden  of  proof  onto 
the  accused.  Burger  v.  State,  34  Neb. 
401. 
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11.  Remedies,  836. 
IIL  Ckiminal  Peosecution,  837. 

1.  Jurisdiction,  837. 

2.  Indictment,  838. 

a.  Simple  Assault,  838. 

(i)  Necessary  Allegations,  838. 

(2)  Unnecessary  Allegations,  841. 

(3)  Surplusage,  842, 

(4)  Assault  on  Two  or  More,  842. 

(5)  Assault  by  Two  or  More,  842. 

(6)  Assault  by  Two  on  Each  Other,  843. 

b.  Aggravated  Assault,  843. 

(i)  Generally,  843. 

{a)  Matters  of  Aggravation,  843. 

{b)  Language  of  Statute,  844. 

{c)  Simple  and  Aggravated  in  One  Count,  844. 

{a)  Joinder  of  Counts,  844. 

{/)  Surplusage,  845. 

(2)  Assaulting  Officer,  846. 

(3)  Assault  with  Special  Intent,  846. 

(a)  Generally,  846. 

{b)  Assault  with  Intent  to  Ravish,  848. 

(r)  Assault  with  Intent  to  Rob,  849. 

{d)  Assault  with  Intent  to  do  Bodily  Harm,  849. 

(e)  Assault  with  Intent  to  Murder,  851. 

aa.  Minor  Offense,  851. 

bb.   Intent,  851. 

cc.  Person  Intended,  854. 

3.  Instructions,  854. 

4.  Verdict,  856. 

a.  Conviction  of  Lesser  Offense,  856. 

b.  Sufficiency  of  Verdict,  859. 

5.  Judgment,  861. 

IV.  Civil  Action  fob  Damages,  862. 

1.  Setting  Forth  Damages,  862. 

2.  Excessive  Force,  How  Pleaded,  862. 

3.  Pleading  Justification,  862. 

4.  Damages  Recoverable,  862. 

I.  Definition. — An  Assault  is  an  attempt  unlawfully  to  apply- 
any,  even  the  least  actual,  force  to  the  person  of  another  directly 
or  indirectly ;  the  act  of  using  a  gesture  towards  another,  giving 
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him  reasonable  ground  to  believe  that  the  person  using  the  ges- 
ture meant  to  apply  such  actual  force  to  his  person  as  aforesaid ; 
or  the  act  of  depriving  another  of  his  liberty ;  in  either  case  with- 
out the  consent  of  the  person  assaulted,  or  with  such  consent  if  it 
is  obtained  by  fraud.* 

Battery  is  any  unlawful  beating  or  touching  of  the  person  of 
another  either  by  the  aggressor  or  by  any  person  or  thing  set  in 
motion  by  him.* 

II.  Remedies. — The  remedy  in  a  civil  court  is  an  action  of  tres- 
pass vi  et  arinis  for  damages ;  in  a  criminal  court,  indictment  or 
information  for  assault  and  battery  for  the  public  wrong.'     The 


1.  Stephen  Dig.  Cr.  Law  (Am.  ed.) 
i8i.  For  a  full  discussion  of  what 
constitutes  an  assault  see  Am.  &  Eng. 
Ency.  Law,  tit.  Assault  and  Battery. 

2.  Anderson  Diet,  of  Law. 
Battery  is  any  unlawful  beating,  or 

other  wrongful  physical  violence  or 
constraint,  inflicted  on  a  human  being 
without  his  consent.  Bouvier  Law 
Diet.;  2  Bishop  Cr.  Law  (8th  ed.)§  71. 
Any  unlawful  touching  of  the  person 
of  another,  either  by  the  aggressor 
himself  or  by  any  other  substance  put 
in  motion  by  him,  provided  it  be  wil- 
fully committed,  or  proceed  from  the 
want  of  due  care.  Burrill  Law  Diet.; 
3  Chit.  Bl.  120,  note;  Archbold  Crim. 
Prac.  &  PI. 

3.  Bacon  Abr.  tit.  Assault  & 
Battery;  3  Bl.  Com.  121;  4  Bl.  Com. 
216;  Hawk.  P.  C.  264;  Anderson 
Diet,  of  Law;  Kirland  v.  State,  43 
Ind.  156,  13  Am.  Rep.  386;  State  v. 
Davis,  I  Hill  (S.  Car.)  46. 

Secret  Assault. — In  Connecticut  a  qui 
tarn  prosecution,  criminal  in  its  nature, 
was  at  onetime  provided  by  statute  in 
case  of  a  secret  assault.  The  process 
was  forthwith,  on  the  complaint  of 
the  party  injured,  and  of  no  other 
person,  and  it  was  necessary  to  join 
the  state.  Dickinson  v.  Potter,  4  Day 
(Conn.)  340;  Houghton  v.  Havens,  6 
Conn.  304. 

Two  Assaults. — The  objection  that 
two  different  counts  in  an  indictment 
charge  the  defendant  with  committing 
an  assault  with  intent  to  murder  upon 
different  persons  is  not  ground  of  de- 
murrer or  for  arrest  of  judgment,  nor 
can  it  be  taken  advantage  of  on  writ 
of  error;  but  it  is  in  the  discretion  of 
the  circuit  court  to  quash  the  indict- 
ment for  such  a  joinder,  or  compel  the 
prosecution  to  elect  on  which  count 
the  defendant  shall  be  tried.  State  v. 
Fee,  19  Wis.  562. 


Where  two  assaults  and  batteries 
have  been  committed  by  the  defend- 
ant on  the  same  day,  within  a  short 
period  of  each  other,  the  prosecution 
may  elect  to  try  either  under  the  same 
indictment,  but  it  is  not  permissible  to 
submit  both  to  the  jury  at  the  same 
time.  Thompkins  v.  State,  17  Ga. 
356. 

In  South  Carolina  where  two  as- 
saults and  batteries  are  charged  in  the 
same  indictment,  the  custom  is  to  re- 
quire the  solicitor  to  elect  for  which 
assault  he  will  proceed,  after  the  evi- 
dence has  been  heard  and  not  before. 
State  V.  Sims,  3  Strobh.  (S.  Car.)  137. 

Two  Indictments. — Two  indictments, 
one  for  resisting  legal  process,  and 
the  other  for  an  assault,  will  not  lie 
for  the  same  offense.  State  v.  John- 
son, 12  Ala.  840. 

But  one  may  be  indicted  for  an  as- 
sault committed  in  view  of  the  court, 
although  a  fine  for  contempt  has  been 
previously  imposed.  State  v.  Mann, 
2  Dev.  (N.  Car.)  263;  State  v.  Yancey, 
I  Law  Repos.  (N.  Car.)  519,  6  Am. 
Dec.  553. 

Affidavit. — In  Missouri  it  is  held  that 
an  affidavit  to  a  complaint  for  assault 
and  battery  sworn  before  a  notary 
public  sufficiently  authorizes  the  issue 
of  a  warrant  before  a  justice  of  the 
peace.     State  v.  Mullen,  52  Mo.  430. 

In  Indiana  it  has  been  held  that, 
where  an  affidavit  for  an  assault  and 
battery  is  the  basis  of  a  prosecution 
before  a  justice  of  the  peace,  there 
may  be  a  trial  on  appeal  without  any 
information  being  filed.  Cranor  v. 
State,  39  Ind.  64. 

Presentment  Without  Information. — In 
Virginia,  upon  a  presentment  of  a 
grand  jury  for  an  assault  and  battery 
charging  the  offense  with  certainty,  it 
is  not  irregular  to  summon  the  de- 
fendant  to  answer   the  presentment, 


836 


Criminal  Prosecution.  ASSAULT  AND  BATTERY. 


Jurisdiction. 


party  injured  may  proceed  against  the  defendant  by  action  and 
indictment  for  the  same  assault ;  and  he  will  not  be  compelled  by 
the  court  in  which  the  action  is  brought  to  make  his  election  to 
pursue  either  the  one  or  the  other,  the  prosecution  in  behalf  of 
the  people  of  the  state,  and  the  civil  action  for  damages  by  the 
party,  being  perfectly  distinct  in  their  natures.*  But  the  pen- 
dency of  the  civil  suit  may  perhaps  be  good  cause  for  suspending 
judgment  in  the  criminal  prosecution  if  the  defendant  be  found 
guilty,  in  order  in  some  measure  to  regulate  the  discretion  of  the 
court  in  imposing  the  punishment.* 

III.  Ckiminal  Peosecution— 1.  Jurisdiction.— In  many  of  the 
states  justices  of  the  peace  have  jurisdiction  concurrent  with  the 
higher  courts  in  cases  of  simple  assault  and  of  common  assault 
and  battery,'  and  in  some  of  the  states  their  jurisdiction  is  ex- 
clusive.'* Aggravated  grades  of  assault  and  battery  do  not  usually 


and  to  try  the  case  upon  the  present- 
ment, without  filing  any  information. 
Com.  V.  Towles,  5  Leigh  (Va.)  806. 

1.  Archbold  Crim.  Prac.  &  PI.  tit. 
Assault  &  Battery;  Bacon  Abr.  tit. 
Assault  &  Battery;  i  Russell  on 
Crimes  (gth  Am.  ed.),  1030;  Jones 
V.  Clay,  I  Bos.  &  P.  igi;  People  v. 
Judges,  13  Johns.  (N.  Y.)  86;  State  v. 
Frost,  I  Brev.  (S.  Car.)  385;  Buckner 
V.  Beck,  Dudley  (S.  Car.)  168.  Com- 
pare State  V.  Blyth,  i  Bay  (S.  Car.) 
166,  disapproved  in  State  v.  Blenner- 
hasset,  i  Walk.  (Miss.)  7. 

In  Massachusetts  it  has  been  held 
that  where  an  indictment  and  a  civil 
action  for  assault  and  battery  are 
pending  at  the  same  time,  the  trial 
upon  the  indictment  cannot  be  con- 
tinued till  the  trial  of  the  civil  action, 
except  where  the  party  injured  is  to  be 
used  as  a  witness  for  the  government. 
Com.  V.  Elliott,  2  Mass.  372. 

It  is  no  plea  to  an  action  for  assault 
and  battery  that  the  defendant  has 
been  convicted  on  an  indictment  for 
the  same  assault  and  has  paid  a  fine, 
for  this  suit  is  brought  for  the  private 
redress  of  the  party  injured,  and  so 
vice  versa.  Buller  Ni.  Pri.  16;  i  Stra. 
68.  See  also  Com.  v.  Andrews,  2 
Mass.  22;  Reed  v.  Skelley,  4Bibb(Ky.) 
400. 

An  action  for  damages  may  be  in- 
stituted after  the  defendant  has  been 
acquitted  on  an  indictment  for  the  as- 
sault, if  the  plaintiff  is  not  shown  to 
have  colluded  in  procuring  the  ac- 
quittal. Crosby  v.  Leng,  i2"'East  409. 
2.  People  V.  Judges,  13  Johns.  (N. 
Y.)  86.  See  also  Bacon  Abr.  vol.  i,p. 
64;    Archbold  Crim.   Prac.  &  PI.    tit. 
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Assault  &  Battery;  Buckner  v.  Beck, 
Dudley  (S.  Car.)  168. 

3.  Thomm  v.  State,  35  Ark.  330; 
Statutes  of  Ark.  §  1966;  Rev.  Stat,  of 
Indiana,  1637;  State  v.  Jones,  73  Me. 
280;  Rev.  Stat,  of  Me.,  p.  933,  §4;  State 
V.  Watts,  85  N.  Car.  519;  Crim.  Laws 
of  Texas,  317;  Code  of  Virginia,  §4106. 
Compare  Gooch  v.  State,  8  Ark.  448; 
State  z/.  Cox,  8  Ark.  436;  Downing  v. 
Herrick,  47  Me.  462.  State  v.  Cox,  8 
Ark.  436,  was  a  case  overruling  Rec- 
tor V.  State,  6  Ark.  187,  and  Durr». 
Howard,  6  Ark.  461,  which'  held  that 
an  assault  is  an  offense  within  the 
meaning  of  section  14  of  the  declara- 
tion of  rights  in  Arkansas,  and  cannot 
be  punished  without  presentment  or 
indictment. 

4.  Rev.  Code  of  Iowa,  §  4660;  State 
V.  Burdick,  9  Iowa  402;  State  v.  Wal- 
ters, 9  Iowa  506;  State  v  .Carpenter,  23 
Iowa  506;  Genl.  Stat,  of  South  Caro- 
lina, I  820;  State  V.  McKettrick,  14 
S.  Car.  346;  State  v.  Small,  17  S.  Car. 
62. 

But  in  Iowa  it  has  been  held  that  the 
defendant  may  be  convicted  in  the 
district  court  of  an  assault  of  which 
that  court  has  no  jurisdiction,  under 
an  indictment  for  a  higher  offense  of 
which  the  court  has  jurisdiction.  State 
V.  Shepard,  10  Iowa  126. 

In  State  v.  Hailstock,  2  Blackf. 
(Ind.)  257,  it  was  held  that  in  Indiana, 
a  common  assault  is  not  an  indictable 
offense,  but  is  punishable  by  a  justice 
of  the  peace. 

In  certain  counties  in  Indiana,  by 
the  act  of  1849,  p.  78,  justices  of  the 
peace  were  given  exclusive  jurisdic- 
tion of  simple  assaults  and  batteries. 
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come  within  their  jurisdiction,  but  must  be  punished  in  the  higher 
courts.* 

2.  Indictment — a.  Simple  Assault — (i)  Necessary  Allegations. 
— An  indictment  for  assault  and  battery  must  mention  the  name 
of  the  person  assaulted,  if  known,*  or,  if  unknown,  must  allege 


In  an  indictment  in  one  of  these  coun- 
ties (Madison)  for  assault  and  battery 
with  intent  to  commit  rape,  the  prose- 
cuting attorney  entered  a  nolle  prosequi 
as  to  the  part  of  the  indictment  relat- 
ing to  the  intent,  and  the  defendant 
was  convicted  of  a  simple  assault  and 
battery.  Held,  that  the  circuit  court 
had  no  jurisdiction  of  the  offense  of 
which  he  was  found  guilty.  Nelson 
V.  State,  2  Ind.  249.  See  also  Smith 
V.  State,  2  Ind.  251. 

But  at  present  in  Indiana  justices 
of  the  peace  have  jurisdiction  concur- 
rent with  the  higher  courts  in  cases 
of  common  assault.  Rev.  Stat,  of 
Ind.  §  1637. 

There  was  a  statutory  provision  in 
Arkansas  at  one  time  to  the  effect  that 
simple  assault  was  not  an  indictable 
offense,  but  should  be  punished  by  a 
justice  of  the  peace.  Gooch  v.  State, 
8  Ark.  448;  State  v.  Cox,  8  Ark.  436. 
But  in  that  state  at  present  the  juris- 
diction of  the  higher  courts  is  concur- 
rent with  that  of  justices  of  the  peace. 
Stat,  of  Arkansas,  §  1966;  Thomm  v. 
State,  35  Ark.  330. 

At  one  time  it  was  the  law  in  New 
Hampshire  that  the  jurisdiction  of 
justices  of  the  peace  in  cases  of  simple 
assault  was  exclusive,  except  upon  an 
appeal  or  a  proper  binding  over  by  a 
magistrate.  State  v.  Hilton,  32  N.  H. 
285;  State  V.  Taylor,  16  N.  H.  477; 
State  V.  Berritt,  17  N.  H.  268.  See 
also  State  v.  Thompson,  20  N.  H.  250; 
State  V.  Webster,  39  N.  H.  96.  But 
this  seems  not  to  be  the  present  law  in 
New  Hampshire.  Statutes  of  New 
Hampshire,  p.  677,  §  i. 

1.  State  V.  Cox,  8  Ark.  436;  State  v. 
Carpenter,  23  Iowa  506;  State  v.  Jones, 
73  Me.  280;  State  v.  Smalls,  17  S.  Car. 
62;  State  V.  Beadon,  17  S.  Car.  55; 
State  V.  McKettrick,  14  S.  Car.  346. 
See  also  Kennedy  v.  State,  15  Fla.  635; 
State  V.  Anderson,  2  Overt.  (Tenn.) 
6,  5  Am.  Dec.  648;  State  v.  Huntley, 
91  N.  Car.  617.  Compare  with  the  last 
case    State    v.   Stafford,   113    N.  Car. 

635- 

2.  Johnson  v.  State,  46  Ga.  269; 
Gahan  v.  People,  58  111.  160;  Black  v. 


State,  57  Ind.  109;  McLaughlin  v. 
State,  52  Ind  279;  State  v.  Bitman,  13 
Iowa  485;  Harne  v.  State,  39  Md,  552; 
People  V.  Murray,  2  Mich.  (N.  P.)  94; 
Jones  V.  State,  11  Smed.  &  M.  (Miss.) 
315;  Rutherford  v.  State,  13  Tex. 
App.  92;  Ranch  v.  State,  5  Tex.  App. 
363;  State  V.  Croft,  15  Tex.  575;  State 
V.  Killough,  32  Tex.  77. 

In  an  indictment  for  an  assault  and 
battery  the  party  injured  is  sufficiently 
described  as  "Mary  R.,  wife  of  the 
complainant."  Com.  v.  Gray,  2  Cush. 
(Mass.)  535. 

Where  an  indictment  charged  "that 
A.  B.,  on,"  etc.,  "did,  in  a  rude," 
etc.,  "manner,  unlawfully  beat  C. 
D.,"  it  was  held  that  the  names  of 
the  parties  were  sufficiently  set  forth 
without  a  formal  title  to  the  indict- 
ment. Cronkhite  v.  State,  11  Ind.  307. 
Where  the  defendant  was  indicted 
for  an  assault  upon  one  Persans,  it 
was  held  that  the  omission  to  add  the 
final  letter  to  the  name  of  Persans  in 
the  concluding  part  of  the  indictment 
would  not  vitiate  it.  Hart  v.  State, 
38  Tex.  382. 

An  indictment  is  not  defective 
where  the  person  assaulted  was  as  cer- 
tainly known  to  friends  and  acquaint- 
ances of  the  vicinity  by  the  name 
used  in  the  indictment  as  any  other. 
Bell  V.  State,  25  Tex.  574. 

Clerical  Error. — Where  an  indictment 
states  that  the  defendant,  "with  a 
knife,  did  feloniously  assault  and 
wound  one  Dunlop,  by  means  of 
which  wounding  the  life  of  said 
Craighead  was  then  and  there  en- 
dangered," etc.,  the  mistake,  being 
merely  clerical  and  in  no  way  tending 
to  prejudice  the  substantial  rights  of 
the  defendant,  is  cured  by  the  statute 
of  jeofails.  State  v.  Craighead,  32 
Mo.  561. 

An  indictment  is  not  defective  in 
describing  the  persons  injured  which 
states  that  the  defendants  feloniously 
did  make  an  assault  upon  the  person  of 
one  J.  W.  Jones,  "and  him  the  said 
Jno.  W.  Jones,  etc.,"  and  afterwards 
refers  to  him  as  the  said  Jno.  W.  Jones, 
identifying    the    individual    as   being 
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ignorance.*  It  must  not  leave  blank  the  time  of  the  assault,* 
or  fail  to  lay  the  venue.'  At  common  law  it  seems  that  very 
little  allegation    descriptive   of   the   offense   is   necessary;-*    but 


one  and  the  same  person.  State  v. 
Wall,  39  Mo.  532. 

Free  Person  of  Color. — In  an  indict- 
ment for  an  assault  and  battery  upon 
a  free  colored  person  it  was  not  neces- 
sary to  state  that  the  person  assaulted 
was  a  free  person  of  color.  State  v. 
Young,  7  Rich.  (S.  Car.)  i;  State  v. 
Hill,  2  Speers  (S.  Car.)  150. 

Person  Deceased. — It  is  not  objection- 
able to  mention  the  person  assaulted 
as  deceased  if,  on  the  whole  allega- 
tion, he  appears  to  have  been  living 
when  the  assault  was  made.  Com.  v. 
Ford,  5  Gray  (Mass.)  475. 

1.  Brooster  v.  State,  15  Ind.  190; 
Grogan  v.  State,  63  Miss.  147;  Ruth- 
erford V.  State,  13  Tex.  App.  92; 
State  V.  Snow,  41  Tex.  596.  See  also 
Cronkhite  v.  State,  11  Ind.  308;  White 
V.  People,  32  N.  Y.  465. 

2.  State  V.  Beckwith,  i  Stew.  (Ala.) 
318,  18  Am.  Dec.  46;  State  v.  Tandy, 
41  Tex.  291;  State  v.  Killough,  32 
Tex.  77.  See  also  Cronkhite  v.  State, 
II  Ind.  308;  Buntin  v.  State,  68  Ind. 
38. 

This  is  true  although  the  affidavit 
accompanying  the  indictment  men- 
tions the  day  on  which  the  offense 
was  committed.  State  v.  Tandy,  41 
Tex.  291. 

Exact  Date  Unnecessary. — But  it  has 
been  held  that  in  an  indictment  under 
the  Missouri  act  of  1845,  concerning 
crimes  and  punishments,  §  38,  art.  2, 
time  is  not  material,  provided  there  is 
allegation  and  proof  that  the  offense 
was  committed  within  the  year  before 
indictment  found.  State  v.  Magrath, 
19  Mo.  678. 

The  allegation  that  the  offense  was 
committed  on  or  about  a  day  named  is 
sufficient.      State   v.   Cokely,  4   Iowa 

477- 

Upon  an  indictment  for  assault  and 
battery,  it  was  held  that  time  was  not 
a  constituent  of  the  offense,  and  that 
it  was  sufficient  to  charge  generally 
that  the  offense  was  committed  be- 
fore the  finding  of  the  indictment. 
Thompson  v.  State,  25  Ala.  45. 

3.  Kennedy  v.  Com.,  3  Bibb  (Ky.) 
490.  See  also  State  v.  Freeman,  21 
Mo.  4S1;  State  v.  Bailey,  21  Mo.  484; 
Cronkhite  v.  State,  11  Ind.  308; 
Buntin  v.  State,  68  Ind.  38;  State  v. 
Killough,  32  Tex.  77. 


County  Sufficient.  —  An  indictment 
which  alleges  the  county,  but  does 
not  allege  any  particular  place,  is  suf- 
ficient.    Bitlick  V.  State,  40  Tex.  117. 

In  the  Margin. — But  where,  in  an  in- 
dictment for  an  assault,  no  place  or 
venue  was  laid  except  that  the  county 
was  named  in  the  margin,  it  was  held 
that  the  venue  was  not  sufficiently 
laid.  Kennedy  v.  Com.,  3  Bibb  (Ky.) 
490. 

"Said  County." — The  allegation  in 
the  body  of  the  complaint  that  the 
assault  was  committed  "at  the  city  of 
Minneapolis,  in  said  county,"  clearly 
refers  to  the  county  named  in  the 
venue  stated  in  the  caption  thereof, 
and  is  sufficiently  certain  as  to  the 
place.     State  v.  Bell,  26  Minn.  388. 

4.  2  Bishop  Crim.  Proc.  (3d  ed.)  § 
56. 

In  Tennessee  it  has  been  held  that  an 
indictment  which  charges  that  "the 
defendant,  in  and  upon  the  body  of 
the  said  A.  D.,  did  make  an  assault  " 
etc.,  is  sufficient  without  specifically 
setting  forth  the  particular  acts  consti- 
tuting the  offense.  Bloomer  v.  State, 
3  Sneed  (Tenn.)66.  See  also  Roberson 
V.  State,  15  Tex.  App.  317;  Brovvning 
V.  State,  2  Tex.  App.  47;  Thompson 
V.  State,  25  Ala.  41. 

Where  a  count  in  an  indictment  for 
a  common  assault  would  be  good  with 
the  addition  of  the  battery,  it  is  held 
to  be  equally  good  for  assault  without 
the  words  expressive  of  the  beating, 
etc.  State  v.  Burt,  25  Vt.  373.  See  also 
Reg.  V.  Crespin,  11  Q.  B.  913,  63  E. 
C.  L.  912. 

It  seems  that  it  is  possible  to  draw 
a  good  indictment  for  assault  and  bat- 
tery without  using  the  word  "as- 
sault." State  V.  Munco,  12  La.  Ann. 
625;  Com.  V.  Woodson,  9  Leigh  (Va.) 
669.  See  also  Reg.  v.  Allen,  2  M.  C.  C. 
179. 

Clerical  Error.— Where  in  the  indict- 
ment it  was  charged  that  the  defendant 
did  commit  "and  assault"  instead  of 
"«M  assault,"  it  was  held  that  the 
error  was  merely  clerical,  and  that  it 
did  not  vitiate  the  indictment.  Wall 
V.  State,  23  Ind.  150;  Martin  v.  State, 
40  Tex.  19. 

And  where  in  an  indictment  the 
word  "assault  "  was  spelled  "  assalt," 
it  \i^as  held  that  this  error,  not  having 
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where  the  offense  is  purely  statutory,  additional  allegations  may 
be  requisite.*  And  in  general  it  is  sufficient  to  set  forth  the  of- 
fense in  the  language  of  the  statute.* 

words  in  the  statute,  "rude,"  "inso- 
lent," "angry,"  should  be  used;  it  is 
sufficient  if  one  or  more  of  them  be 
used,  or  the  equivalent  of  one  or  more 
of  them.  Sloan  v.  State,  42  Ind.  570. 
See  also  State  v.  Philley,  67  Ind.  304.. 

The  charge  in  an  indictment  for  an 
assault  and  battery  that  the  appellant 
did  then  and  there,  at,  against,  to, 
and  upon  the  said  Edward  R.  Broyles, 
feloniously,  wilfully,  and  with  pre- 
meditated malice,  shoot  a  certain  pistol 
then  and  there  loaded  with  gun- 
powder and  leaden  ball,  was  the  fair 
equivalent  of  an  averment,  that 
there  was  an  actual  touching,  and 
that  the  touching  was  done  in  a  rude, 
insolent,  and  angry  manner.  Hays  v. 
State,  77  Ind.  451;  distinguishing 
McCulley  v.  State,  62  Ind.  428,  and 
Howard  v.  State,  67  Ind.  401. 

2.  Sloan  v.  State,  42  Ind.  570;  Shinn 
V.  State,  68  Ind.  423;  Williams  v. 
State,  47  Ind.  568.  See  also  State  v. 
Wright,  52  Ind.  307;  Adell  v.  State,  34 
Ind.  543;  State  v.  Prather,  54  Ind.  63; 
Cranor  v.  State,  39  Ind.  64. 

Affidavit. — In  a  case  of  assault  tried 
before  a  justice  of  the  peace  the  af- 
fidavit is  sufficient  if  it  describes  the 
offense  in  the  language  of  the  statute. 
State  V.  Trulock,  46  Ind.  289. 

This  rule  holds  good  in  loxva  even 
though  the  affidavit  does  not  employ 
the  same  formality  and  particularity 
of  description  as  would  be  required 
in  an  indictment  or  complaint  for  a  for- 
mal common-law  trial.  State  v.  Doug- 
lass, I  Greene  (Iowa)  550. 

Contrary  to  the  Form  of  the  Statute. — In 
South  Carolina  it  is  held  that  an  indict- 
ment for  assault  and  battery  must 
conclude  with  the  words  "  against  the 
form  of  the  statute."  State  v.  Mc- 
Kettrick,  14  S.  Car.  346. 

In  Indiana  this  formal  conclusion  is 
held  to  be  unnecessary  by  a  statutory 
provision.  Snodgrass  v.  State,  13  Ind. 
292.  See  also  Cronkhite  v.  State,  11 
Ind.  308. 

In  AVw  Jersey  it  has  been  held  un- 
necessary for  an  indictment  for  as- 
sault and  battery  to  conclude  "con- 
trary to  the  form  of  the  statutes." 
State  V.  Berry,  9  N.  J.  L.  374. 

In  Missouri  it  has  been  held  that  if 
the  indictment  is  insufficient  under 
the  statute,  the   words    "contrary  to 


any  tendency  to  mislead  the  jury,  did 
not  vitiate  the  indictment.  State  v. 
Crane,  4  Wis.  400. 

1.  Adell  V.  State,  34  Ind.  543;  Cranor 
V.  State,  39  Ind.  64;  State  v.  Murphy, 
21  Ind.  441;  Sloan  v.  State,  42  Ind. 
570;  State  V.  Hubbs,  58  Ind.  415; 
Howard  v.  State,  67  Ind.  401;  Hays 
V.  State,  77  Ind.  450;  Williams  v. 
State,  47  Ind.  568;  McCulley  v.  State, 
62  Ind.  428;  State  v.  Wright,  52  Ind. 
307;  Slusser  v.  State,  71  Ind.  280; 
Grayson  v.  State,  37  Tex.  228;  Hill  v. 
State,  34  Tex.  625.  See  also  State  v. 
Trulock,  46  Ind.  289;  State  v.  Prather, 
54  Ind.  63.  Compare  State  v.  Bray,  i 
Mo.  180;  State  v.  Lutterloh,  22  Tex. 
210;  State  V.  Hartman,  41  Tex.  562; 
State  V.  Hays,  41  Tex.  526;  State  v. 
Allen,  30  Tex.  59;  Evans  v.  State,  25 
Tex.  Supp.  303;  Greenwood  v.  State, 
35  Tex.  587. 

Equivalent  Words. — It  is  not  essential 
that  the  words  used  in  the  statute  to 
define  assault  and  battery  be  strictly 
pursued,  but  other  words  conveying 
the  same  meaning  may  be  used. 
Cranor  v.  State,  39  Ind.  64;  Sloan  v. 
State,  42  Ind.  570;  Corneille  v.  State, 
16  Ind.  232;  State  v.  Wright.  52  Ind. 
307;  State  V.  Prather,  54  Ind.  64; 
Shinn  v.  State,  68  Ind.  423. 

In  Alabama  the  form  of  a  count  for 
an  assault  under  the  Code  by  analogy 
to  the  forms  prescribed  for  kindred  of- 
fenses may  be  very  brief.  A  simple 
charge  that  before  the  finding  of  the 
indictment  A.  B.  assaulted  C.  D. 
would  be  sufficient.  Murdock  v.  State, 
65  Ala.  520. 

Where  an  indictment  for  assault  and 
battery  with  intent  to  murder  charged 
that  the  defendant  "  feloniously,  pur- 
posely,and  with  premeditated  malice," 
did  "  beat,  strike,  kick,  stamp,  trample 
upon,  and  wound,  with  intent,  then," 
etc.,  it  was  held  that  the  indictment 
was  sufficient,  under  a  statute  which 
declared  that  every  person  "who  in 
a  rude,  insolent,  or  angry  manner, 
shall  unlawfully  touch  another,"  shall 
be  deemed  guilty  of  assault  and  bat- 
tery. But  such  departures  from  the 
statute  defining  the  offense  are  not  to 
be  -approved.  Sloan  v.  State,  42  Ind. 
570. 

In  an  indictment  for  an  assault  and 
battery  there  is  no  need  that  all  •the 
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(2)  Unnecessary  Allegations. — It  is  unnecessary  to  allege  the 
unlawful  character  of  an  assault,  for  it  will  be  inferred  from  the 
illegal  act  charged  ;  *  nor  need  the  intent  to  injure  be  stated.* 
Many  of  the  allegations  employed  in  the  forms  for  charging 
assault  and  battery  at  common  law  are  now  unnecessary.' 


the  form  of  the  statute"  may  be  re- 
jected, and  that  the  indictment  may 
still  be  good  at  common  law.  State  v. 
Bray,  i  Mo.  180. 

1.  U.  S.  V.  Lunt,  I  Sprague  (U. 
S.)  311;  State  V.  Bray,  i  Mo.  180; 
State  V.  Hays,  41  Tex.  526;  State  v. 
Hartman,  41  Tex.  562;  State  v.  Lutter- 
loh,  22  Tex.  210;  State  v.  Allen,  30 
Tex.  59. 

But  in  Indiana  it  is  necessary  to 
aver  the  unlawful  character  of  the 
offense  in  accordance  with  the  statu- 
tory definition.  State  v.  Murphy,  21 
Ind.  441;  State  v.  Smith,  74  Ind.  557; 
Cranor  v.  State,  39  Ind.  64;  Howard 
V.  State,  67  Ind.  401. 

Itisheld,  however,  to  be  unnecessary 
to  use  the  word  "  unlawful  "  if  a  term 
of  the  same  import  be  employed. 
State  V.  Smith,  74  Ind.  557;  Hays  v. 
State,  77  Ind.  451. 

2.  State  V.  Allen,  30  Tex.  59;  State 
V.  Hays,  41  Tex.  526;  State  v.  Hart- 
man.  41  Tex.  562;  Evans  v.  State,  25 
Tex.  80;  Forrest  v.  State,  3  Tex.  App. 
232.  But  see  Grayson  7/.  State,  37  Tex. 
228. 

Ability  to  Injure. — But  in  Indiana  it 
is  held  necessary  in  obedience  to  the 
statute  to  allege  a  present  ability 
to  injure.  State  v.  Hubbs,  58  Ind. 
415;  Howard  v.  State,  67  Ind.  401; 
Hays  V.  State,  77  Ind.  450. 

During  the  time  when  a  present 
ability  to  injure  constituted  a  part  of 
the  statutory  definition  of  the  offense 
in  Texas,  it  was  held  unnecessary  to 
charge  it  in  the  indictment.  Green- 
wood V.  State,  35  Tex.  587.  Compare 
Robinson  v.  State,  31  Tex.  170. 
Now,  by  a  revision  of  the  statutes,  it 
has  been  eliminated  from  the  defini- 
tion of  the  offense.  Kief  v.  State, 
10  Tex.  App.  286;  Bradberry  v.  State, 
22  Tex.  App.  277. 

In  Nevada  it  is  held  unnecessary  to 
allege  a  present  ability  to  injure. 
State  V.  Rigg,  10  Nev.  288. 

3.  Archbold  Crim.  PI.  &  Ev.  (loth 
Lond.  ed.)  441;  Bishop  Crim.  Proc. 
(3d  ed.)  §  55. 

In  the  Peace  of  the  State. — Nor  is  the 
expression  "  in  the  peace  of  the  state  " 


necessary.  State  v.  Elliott,  7  Blackf. 
(Ind.)  280;  State  v.  Simien,  36  La.  Ann. 
923;  State  V.  Sonnier,  38  La.  Ann. 
962. 

Force  and  Arms.  —  It  seems  to  be 
generally  agreed  that  where  there  are 
any  other  words  implying  force  the 
omission  of  the  words  "  with  force 
and  arms  "  is  sufliciently  supplied,  i 
Bishop  Crim.  Proc.  (3d  ed. )  g  502 ;  State 
V.  Hanley,  47  Vt.  290;  Greenman  v. 
Smith,  20  Minn.  370.  In  State  v. 
Elliott,  7  Blackf.  (Ind.)  280,  it  was 
held  that  these  words  were  unneces- 
sary. 

In  Indiana  there  is  a  statute  provid- 
ing that  these  words  need  not  be  used. 
Cronkhite  v.  State,  11  Ind.  307. 

There  is  a  similar  statutory  provision 
in  Massachusetts.  Com.  v.  Scannell,  II 
Cush.  (Mass.)  547. 

Then  and  There.— An  indictment  al- 
leging that  the  defendant,  at  a  time 
and  place  named,  feloniously  assaulted 
C,  and  being  then  and  there  armed 
with  a  dang.erous  weapon,  did  actually 
strike  him  on  his  head  with  said 
weapon,  sufficiently  sets  out  the  as- 
sault, without  repeating  the  words 
"then  and  there  "before  the  words 
"did  actually  strike."  Com.  v.  Bug- 
bee,  4  Gray  (Mass.)  206.  See  also 
State  V.  Brown,  3  Heisk.  (Tenn.)  i. 

To  the  Damage. — It  is  unnecessary  to 
allege  that  the  assault  was  "to  the 
damage  "  of  the  party  injured.  State 
V.  Wimple.  8  Blackf.  (Ind.)  214. 

Against  the  Peace. — The  allegation 
that  the  assault  is  "against  the  peace 
and  dignity  of  the  state  "  is  held  to  be 
by  statute  unnecessary  in  Indiana, 
Cronkhite  v.  State,  11  Ind.  308;  Snod- 
grass  V.  State,  13  Ind.  292. 

But  in  Pennsylvania  it  has  been  held 
that  the  proper  conclusion  of  an  in- 
dictment is  "against  the  peace  and 
dignity  of  the  Commonwealth  of 
Pennsylvania."  Rogers  v.  Com.,  5  S. 
&  R.  (Pa.)  463.  And,  according  to 
Mr.  Bishop,  this  conclusion  is  gen- 
erally necessary  at  common  law,  and 
in  some  of  the  states  is  even  required 
by  the  constitution,  i  Bish.  Crim. 
Proc.  (3ded.)§648. 
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(3)  Surplusage. — Mere  surplusage  in  an  indictment  for  assault 
and  battery  will  not  vitiate  it.*  Where  the  words  are  not  suf- 
ficient to  charge  an  aggravated  assault,  by  rejecting  surplusage, 
they  may  still  be  good  for  a  simple  assault  or  for  common  assault 
and  battery.* 

(4)  Assault  071  Two  or  More. — Where  an  assault  is  committed 
on  two  or  more  persons  the  indictment  may  so  charge  in  one 
count,  and  it  will  not  be  bad  as  embracing  distinct  offenses.^ 

(5)  Assault  by  Two  or  More. — An  indictment  in  one  count  may 
charge  assault  and  battery  against  two  or  more  jointly.*  The 
defendants  thus  joined  may  be  principals  of  different  degrees, 
as  where  one  commits  the  offense  and  another  is  present  aiding 
and  abetting  him  ;*  and  in  such  a  case  the  party  aiding  and  abet- 


1.  Reg.  V.  Macpherson,  L.  R.  3  P.  C. 
268,  39  L.  J.  P.  C.  59;  Kruget  v.  State, 

1  Neb.  365;  Com.  v.  Randall,  4  Gray 
(Mass.)  36. 

Where  an  indictment  alleges  facts 
which  constitute  a  misdemeanor,  it 
will  be  good  for  that  offense  akhough 
it  states  other  facts  which  go  to  con- 
stitute a  felony,  but  fall  short  of  stat- 
ing sufficient  facts  to  constitute  that 
crime.  State  v.  Howes,  26  W.  Va. 
no. 

2.  Higginbotham  v.  State,  50  Ala. 
133:  Wood  V.  State,  50  Ala.  144;  Peo- 
ple V.  O'Neil,  48  Cal.  257;  Com.  v. 
Hawkins,  11  Bush  (Ky.)  603;  Sweetser 
V.  State,  4  Blackf.  (Ind.)  52S;  Com.  v. 
Blaney,  133  Mass.  571;  State  v.  Mor- 
rison, 2  Ired.  (N.  Car.)  9;  Kruget  v. 
State,  I  Neb.  365;    Browning  v.  State, 

2  Tex.  App.  47;  Wilks  v.  State,  3 
Tex.  App.  34;  Key  v.  State,  12  Tex. 
App.  506;  Wilson  V.  State,  25  Tex. 
169;  Johnson  v.  State,  26  Tex.  117; 
State  V.  Archer,  34  Tex.  646;  Black- 
burn V.  State,  39  Tex.  153;  Nelson  v. 
State,  2  Tex.  App.  227  {overruling 
State  V.  Pierce,  26  Tex.  114];  Marshall 
V.  State,  13  Tex.  App.  492. 

Intent  to  Kill. — A  charge  of  assault 
and  battery  with  intent  to  kill  is  only 
a  charge  of  assault  and  battery,  the 
words  "with  intent  to  kill"  being 
rejected  as  surplusage.  Sweetser  v. 
State,  4  Blackf.  (Ind.)  528. 

Where  an  indictment  charges  an  as- 
sault with  intent  to  kill,  the  "intent  to 
kill"  may  be  rejected  as  surplusage, 
and  the  indictment  will  be  good  for  a 
simple  assault.  Wilson  v.  State,  25 
Tex.  169. 

An  indictment  which  alleges  an  as- 
sault of  such  character  as  would  sup- 
port a  charge  of  assault  with  intent  to 


kill  with  a  wooden  club,  if  it  described 
the  club  as  a  deadly  weapon,  will, 
when  those  terms  are  omitted,  support 
a  conviction  of  an  assault  and  battery. 
Kruget  V.  State,  i  Neb.  365. 

Against  an  Officer. — A  charge  in  an 
indictment  that  the  person  assaulted 
was  an  officer  in  the  lawful  discharge 
of  his  duties  will  not  vitiate  it  as  an 
indictment  for  a  simple  assault,  but 
the  unnecessary  words  may  be  re- 
jected as  surplusage.  Johnson  v. 
State,  26  Tex.  117. 

With  Malice,  etc. — Where  an  indict- 
ment charges  that  the  defendants 
"unlawfully  and  with  malice  afore- 
thought did  assault  C.  with  intent  to 
murder  him,"  the  words  "and  with 
malice  aforethought "  may  be  rejected, 
and  the  indictment  will  be  good  for  an 
assault.     Wood  v.  State,  50  Ala.  144. 

3.  Reg.  V.  Giddins,  Car.  &  M.  634, 
41  E.  C.  L.  344;  Rex  V.  Benfield,  2 
Burr.  984  {overruling  Rex  v.  Clendon, 
2  Stra.  870,  2  Ld.  Raym.  1572];  State  v. 
Rambo,  95  Mo.  462;  Kenney  v.  State, 
5  R.  I.  385;  Fowler  v.  State,  3  Heisk. 
(Tenn.)i54;  State  v.  Bradley,  34  Tex. 
95;  Com.  V.  O'Brien,  107  Mass.  208; 
Com.  V.  Malone,  114  Mass.  295.  See 
also  Com.  v.  McLaughlin,  12  Cush. 
(Mass.)  615. 

4.  Rex  V.  Benfield,  2  Burr.  983; 
Reg.  V.  Gordon,  i  Cox  C.  C.  259;  State 
V.  Pile,  5  Ala.  72;  Lewis  v.  State,  33 
Ga.  131;  White  v.  People,  32  N.  Y. 
465;  Fowler  v.  State,  3  Heisk.  (Tenn.) 
154.  See  also  Anonymous,  Lofft  271; 
Reg.  V.  Phillips,  3  Cox  C.  C.  225; 
Shaw  V.  State,  18  Ala.  547;  Hamilton 
V.  People,  113  111.  34,  55  Am.  Rep.  396; 
State  V.  Davis,  29  Mo.  391;  Com.  v. 
Sprinkles,  4  Leigh  (Va.)  650. 

6.  Reg.  V.  Crisham,  Car.  &  M.  187, 
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ting  may  be  charged  either  as  he  was  in  law,  a  principal  in  the 
first  degree,  or  as  he  was  in  fact,' a  principal  in  the  second 
degree,* 

(6)  Assault  by  Two  on  Each  Other.— lyso  persons  may  commit 
an  assault  and  battery  upon  each  other  at  the  same  time,  but 
each  would  be  guilty  of  a  distinct  and  several  offense,  and  both 
may  be  made  defendants  in  the  same  indictment  provided  they 
are  severally  charged  ;  but  the  discretion  to  quash  the  indictment 
is  vested  in  the  court.* 

b.  Aggravated  Assault— (i)  Generally — (a)  Matters  of  Aggrava- 
tion.— Where  an  indictment  charges  an  aggravated  assault  or  an 
aggravated  assault  and  battery,  it  should  state  the  facts  that  con- 
stitute the  aggravation  ;'  but  aggravations  not  affecting  the  de- 


41  E.  C.  L.  1063;  State  v.  McClintock, 
8  Iowa  203;  State  v.  Rambo,  95  Mo. 
462;  State  V.  Merritt,  Phil.  (N.  Car.) 

134- 

1.  Reg.  V.  Crisham,  Car.  &  M.  187, 
41  E.  C.  L.  106. 

Where  an  indictment  of  several  un- 
der a  statute  charged  that  the  assault 
was  with  a  "knife  which  they  in  their 
right  hand  then  and  there  held,"  it  was 
held  bad.     State  v.  Gray,  21  Mo.  492. 

Where  an  indictment,  by  a  literal 
construction,  charged  two  defendants 
with  making  an  assault  with  a  knife 
which  each  of  the  defendants  held  in 
his  hands,  it  was  held  to  be  cured  by 
the  statute  of  jeofails.  State  v. 
Grimes,  29  Mo.  App.  440. 

And  where  a  joint  indictmentcharged 
that  B.  &  C.  "  in  and  on  one  D."  "  wil- 
fully and  feloniously  did  make  an  as- 
sault, with  a  certain  knife,"  etc., 
"  which  M^y,  the  said  B.  &  C,  then  and 
there  in  their  right  hand  held,  with  the 
intent,  then  and  there,  him  the  said 
D.,  with  the  knife  aforesaid,  wilfully 
and  feloniously  to  kill,  against,"  etc., 
it  was  held  that  the  indictment 'was 
sufficient.    State  v.  Dalton,  27  Mo.  13. 

2.  State  V.  Lonon,  19  Ark.  577. 

3.  State  V.  McKettrick,  14  S.  Car. 
354;  State  V.  Beadon,  17  S.  Car.  55; 
Nelson  v.  State,  2  Tex.  App.  227; 
Wilks  V.  State,  3  Tex.  App.  34;  Brown- 
ing V.  State,  2  Tex.  App.  47:  Key  v. 
State,  12  Tex.  App.  506;  Griffin  v. 
State,  12  Tex.  App.  423;  Marshall  v. 
State,  13  Tex.  App.  492;  Blackburn  v. 
State,  39  Tex.  153;  Meier  v.  State,  10 
Tex.  App.  39;  Flynn  v.  State,  8  Tex. 
App.  368. 

In  Browning  v.  State,  2  Tex.  App. 
47,  cited  above,  it  was  held  to  be  suf- 
ficiently specific  in  defining  the  offense 


to  charge  in  an  indictment  that  the  de- 
fendant committed  an  assault,  or  an 
assault  and  battery,  or  that  he  com- 
mitted an  assault  with  intent  to  mur- 
der, without  a  more  specific  descrip- 
tion of  the  offense  or  the  intent  with 
which  it  was  committed;  but  that  in 
prosecutions  for  aggravated  assaults 
or  aggravated  assaults  and  batteries 
the  particular  act  or  circumstance  must 
be  set  out  in  the  indictment.  See  also 
State  V.  Crane,  4  Wis.  400. 

An  indictment  for  an  aggravated 
assault  should  charge  the  offense  as 
such,  setting  forth  also  the  circum- 
stances constituting  the  aggravation. 
State  V.  Pierce,  26  Tex.  114;  William- 
son V.  State,  5  Tex.  App.  485. 

But  it  was  held  in  Meier  v.  State,  10 
Tex.  App.  39,  that  the  indictment  need 
not  in  so  many  words  describe  the  as- 
sault as  an  aggravated  assault. 

Serious  Damage. — In  North  Carolina 
an  indictment  for  an  assault  "  by  seri- 
ous damage  done  "  should  describe  the 
serious  damage.  It  is  not  sufficient  to 
charge  that  the  person  assaulted  was 
"seriously  injured"  or  that  he  sus- 
tained "  serious  damages."  State  v, 
Moore,  82  N.  Car.  659;  State  v.  Rus- 
sell, 91  N.  Car.  624;  State  v.  Earnst, 
98  N.  Car.  740. 

Assault  upon  Clergyman. — In  England 
an  indictment  charging  that  the  de- 
fendant, in  a  churchyard,  interrupted 
and  obstructed  B.,  clerk,  in  reading 
the  order  for  the  burial  of  the  dead 
and  interring  a  corpse,  and  unlaw- 
fully and  by  threats  and  menaces  hin- 
dered the  burial  of  the  corpse,  is  bad 
on  motion  in  arrest  of  judgment  for 
not  averring  that  B.  was  a  clerk  in 
holy  orders,  and  lawfully  acting  as 
such  in  the  burial  of  the  corpse,  and 
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gree  of  criminality  or  the  extent  of  punishment  need  not  be  men- 
tioned.* 

(b)  Language  of  Statute. — In  an  indictment  for  aggravated  assault 
it  is  neces.sary,  where  there  is  a  statute  defining  and  describing  the 
offense,  that  the  defendant  should  be  brought  within  all  the  ma- 
terial words  of  the  statute.* 

(c)  Simple  and  Aggravated  in  One  Count. — An  indictment  is  not  double 
because  it  charges  in  the  same  count  a  simple  assault  and  an  as- 
sault with  one  or  more  aggravations,  provided  they  constitute  but 
one  transaction  ;*  and  this  doctrine  applies  to  cases  where  the  ag- 
gravated act  constitutes  a  crime  of  another  name.* 

(d)  Joinder  of  Counts. — The  same  offense  may  be  charged  in  differ- 
ent counts  in  the  same  indictment,  as  a  simple  assault,  and  one  or 
more  aggravated  forms  of  assault,  or  as  two  or  more  aggravated 
assaults ;  and  this  doctrine  extends  to  the  joinder  of  a  felony  and 
a  misdemeanor.* 


for  failing  to  set  out  the  particular 
threats  and  menaces  used.  Rex  v. 
Cheere,  7  D.  &  R.  461. 

Entering  Besidence. — In  Texas,  an 
indictment  which  charges  that  the 
accused  went  into  the  residence  of  B. 
and  did  then  and  there  assault,  strike, 
and  beat,  is  insufficient  as  an  indict- 
ment for  an  aggravated  assault  and 
battery  for  want  of  the  allegation  that 
B.  had  a  family.  State  v.  Case,  41 
Tex.  552. 

1.  State  V.  Belk,  76  N.  Car.  10;  State 
V.  Young,  7  Rich  (S.  Car.)  i;  Martin  v. 
State,  40  Tex.  19.  See  also  State  v. 
McKettrick,  14  S.  Car.  354. 

2.  People  V.  Jacobs,  29  Cal.  579; 
People  V.  Swenson,  49  Cal.  390;  Red- 
dan    V.   State,    4    Greene    (Iowa)    137; 

•State  V.  White,  14  Kan.  538;  State  v. 
Elborn,  27  Md.  488;  Hollohan  v.  State, 
32  Md.  400;  State  v.  Jordan,  19  Mo. 
212;  Jennings  v.  State,  9  Mo.  862; 
Williams  v.  State,  42  Miss.  328;  State 
V.  Rigg,  10  Nev.  284;  Territory  v. 
Miera,  i  N.  Mex.  387.  See  also  State 
V.  Shepard,  10  Iowa,  126;  Wilson  v. 
People,  24  Mich.  410;  People  v.  Petit, 
3  Johns.  (N.  Y.)  511 ;  State  v.  Johnson, 
9  Nev.  175;  Bittick  v.  State.  40  Tex. 
117;  Martin  v.  State,  40 Tex.  19;  Mere- 
dith V.  State,  40  Tex.  480;  State  v. 
Daley,  41  Vt.  564. 

It  is  a  sufficient  charge  of  an  aggra- 
vated assault  under  the  Texas  Penal 
Code  that  it  was  made  "in  a  court  of 
justice,  then  and  there  being  in  ses- 
sion," without  specifying  what  court 
or  whether  lawfully  in  session.  State 
V.  Murrah,  25  Tex.  758. 


3.  Shaw  V.  State,  18  Ala.  547;  Cole 
V.  State,  ID  Ark.  318;  People  v.  Beam, 
66  Cal.  394;  Dickinson  v.  State,  70 
Ind.  247;  State  v.  Farley,  14  Ind.  23; 
Siebert  v.  State,  95  Ind.  471;  State  v. 
Twogood,  7  Iowa  252;  State  v.  Cokely, 
4  Iowa  477;  State  v.  McClintock,  8 
Iowa  203;  State  v.  Taylor,  35  La. 
Ann.  835;  State  v.  Fontenette,  38  La. 
Ann.  61;  State  v.  Hendricks,  38  La. 
Ann.  682;  State  v.  Dearborn,  54  Me. 
442;  Com.  V.  Thompson,  116  Mass.  346; 
People  V.  Casey,  72  N.  Y.  393;  State 
V.  Bradley,  34  Tex.  95;  Meredith  v. 
State,  40  Tex.  480.  See  also  Com.  v. 
Hall,  142  Mass.  454.  Compare  State  v. 
Johns,  32  La.  Ann.  812. 

4.  2  Bishop  Crim.  Proc.  (3d  ed.)  §  63; 
People  V.  Tyler,  35  Cal.  553;  People  v. 
Ah  Own,  39  Cal.  604;  Com.  v.  Squires, 
97  Mass.  59;  State  v.  Hardy,  47  N.  H. 
538;  Francisco  v.  State,  24  N.  J.  L.  32; 
Sheldon  v.  Lake,  9  Abb.  Pr.  n.  s.  (N. 
Y.  C.  PI.)  306;  40  How.  Pr.  (N.  Y.)  489; 
State  V.  Matthews,  42  Vt.  542.  But 
see  Territory  v.  Dooley,  4  Mont.  295. 

Offenses  against  Distinct  Statutes. — 
An  indictment  which  charged  in  the 
same  count  an  assault  to  have  been 
committed  with  intent  to  do  bodily 
harm,  and  also  with  intent  to  kill,  be- 
ing offenses  against  distinct  statutes, 
was  saved  from  the  objection  of  du- 
plicity by  the  fact  that  it  did  not  charge 
the  assault  "to  do  bodily  harm"  to 
have  been  "without  justifiable  or  ex- 
cusable cause."  Dawson  z'.  People,  25 
N.  Y.  399. 

5.  Reg.  V.  Ferguson,  Dears  C.  C. 
427;    Reg.  V.   Jones,    8  C.    &    P.  776; 
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(e)  Surplusage.— Surplusage  in  an  indictment  for  aggravated  as- 
sault will  be  rejected.* 


34  E.  C.  L.  632;  State  v.  Cryer,  20 
Ark.  64;  Com.  v.  McLaughlin,  12 
Cush.  (Mass.)  612;  Nelson  v.  People, 
23  N.  Y.  293. 

A  count  for  a  rape  may  be  joined  in 
the  same  indictment  with  one  for  an 
assault  and  battery,  with  intent  to 
ravish.  Burk  v.  State,  4  Har.  &  J. 
(Md.)  426;  State  v.  Sutton.  4  Gill  (Md.) 
494;  Harman  v.  Com.,  12  S.  &  R.  (Pa.) 
69. 

At  common  law  it  was  a  rule  that  a 
felony  and  a  misdemeanor  could  not  be 
joined  in  the  same  indictment,  but  this 
rule  has  been  pretty  generally  altered 
by  statutory  enactments.  In  those 
states  where  no  such  statute  has  been 
enacted  such  joinder  will  not  be  per- 
missible. See  I  Bish.  Crim.  Proc. 
(3d  ed.)§446. 

1.  Butler  V.  State,  34  Ark.  480; 
Wall  V.  State,  23  Ind.  150;  State  v. 
Crittenden,  38  La.  Ann.  448;  Com.  v. 
Hunt,  4  Pick.  (Mass.)  252;  State  v. 
Dineen,  10  Minn.  407;  Jennings  v. 
State,  9  Mo.  862;  State  v.  Dalton,  27 
Mo.  13;  State  v.  Seward,  42  Mo.  206; 
McComas  v.  State,  11  Mo.  116;  State 
V.  Lawry,  4  Nev.  161;  Hardwick  v. 
State,  6  Lea  (Tenn.)  103;  State  v.  Fee, 
19  Wis.  563. 

Assault. — In  Louisiana,  in  an  indict- 
ment for  shooting  with  a  dangerous 
weapon  with  intent  to  murder,  it  is 
not  necessary  expressly  to  charge  an 
assault,  yet  the  setting  of  it  out  is  in- 
nocent surplusage.  State  v.  Critten- 
den, 38  La.  Ann.  448. 

Beating  and  Wounding. — Where  an 
indictment  for  an  assault  with  a  dan- 
gerous weapon  with  intent  to  do  great 
bodily  harm  charges  a  beating  and 
wounding  with  the  weapon,  the  alle- 
gation as  to  the  beating  and  wounding 
is  surplusage.  State  v.  Dineen,  10 
Minn.  407. 

Where  an  indictment  alleged  that 
"Alva  Hunt,  etc.,  in  and  upon  one 
Peddy  Harvey  did  make  an  assault, 
and  her  the  said  Peddy  Hunt  then 
and  there  did  beat, wound,  and  illtreat, 
with  intent  her  the  said  Peddy  Har- 
vey, etc.,  to  ravish,"  it  was  held  that 
the  whole  clause  "and  her  the  said 
Peddy  Hunt  then  and  there  did  beat, 
wound,  and  illtreat,"  might  be  reject- 
ed as  surplusage.  Com.  v.  Hunt,  4 
Pick.  (Mass.)  252. 
Strike  and  Stab. — In   an  indictment 


for  assault  with  a  deadly  weapon  with 
intent  to  inflict  upon  the  person  of  an- 
other a  bodily  injury,  which  is  other- 
wise good,  the  addition  of  the  words 
"did  strike  and  stab  "  are  mere  sur- 
plusage, and  do  not  vitiate.  State  v. 
Lawry,  4  Nev.  161. 

Dangerous  Weapon. — In  Wisconsin  it 
has  been  held  that  an  indictment  under 
the  statute  which  charges  an  assault 
with  intent  to  murder  by  one  armed 
with  a  dangerous  weapon  is  good,  and 
that  the  words  "  armed  with  a  danger- 
ous weapon  "  may  be  regarded  as  sur- 
plusage.    State  V.  Fee,  19  Wis.  563. 

Provocation. — In  an  indictment  for 
an  assault  with  intent  to  kill,  the  words 
"  no  considerable  provocation  appear- 
ing," being  unnecessary,  may  be  re- 
jected as  surplusage.  Butler  v.  State, 
34  Ark.  480. 

In  Discharge  of  Duties.— An  indict- 
ment charging  that  "A.  did  unlaw- 
fully make  an  assault  upon  C,  then 
and  there  being  a  peace  officer,  to  wit, 
town  constable  for,  etc.,  and  then  and 
there  being  in  the  lawful  discharge  of 
his  duties  as  such  officer,  which  fact 
was  then  and  there  well  known  to  the 
said  A.,"  charges  an  aggravated  as- 
sault; and  a  further  charge  contained 
in  the  same  count,  that  the  said  "A. 
did  then  and  there  resist,  etc.,  the  said 
C.  in  the  lawful  discharge  of  his  duties 
as  said  officer,"  will  be  regarded  as  sur- 
plusage. State  V.  Coffey,  41  Tex.  46. 
Compare  State  v.  Dearborn,  54  Me.  442. 
To  Ravish. — Where  an  indictment 
charges  an  assault  upon  a  child  under 
ten  years  of  age,  "with  intent  feloni- 
ously to  ravish  and  feloniously  to  car- 
nally know,"  the  words  "to  ravish" 
may  be  rejected  as  surplusage,  and  do 
not  vitiate.  McComas  v.  State,  11 
Mo.   116. 

To  Kill. — An  indictment  for  an  as- 
sault with  intent  to  kill  and  murder, 
and  otherwise  in  the  usual  form,  is 
sufficient  as  charging  an  assault  with 
intent  to  murder,  the  allegation  of  in- 
tent to  kill  being  rejected  as  surplus- 
age. Meredith  v.  State,  40  Tex.  480. 
And  Murder. — Where  an  indictment, 
in  setting  out  an  assault  with  intent 
to  kill,  charged  an  "intent  to  kill  and 
murder,"  it  was  held  that,  as  there 
was  no  statutory  offense  known  as  an 
attempt  to  kill  and  murder,  the  words 
"and  murder"  were  surplusage  and 
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(2)  Assaulting  Officer. — It  should  appear  from  the  indictment 
that  the  person  assaulted  was  properly  acting  in  an  official 
capacity,*  and  that  the  defendant  had  knowledge  of  this  fact ;  * 
and  where  the  person  assaulted  was  at  the  time  serving  a  process, 
such  process  should  be  set  forth  in  the  indictment.^  As  in 
other  cases  of  aggravated  assault,  an  indictment  under  a  statute 
should  state  all  the  circumstances  constituting  the  definition  of 
the  offense."* 

(3)  Assault  with  Special  Intent — (a)  Generally. — In  an  indictment 
for  an  assault  with  some  special  intent,  the  prevailing  rule  is  that 
it  is  enough  to  state  with  the  usual  precision  the  facts  necessary 
to  constitute  a  simple  assault,*  or  assault  and  battery,  as  the  case 

unmeaning,  and  should  be  rejected. 
State  V.  Johnson,  9  Nev.  175. 

But  where  an  indictment  against  B. 
for  assault  with  intent  to  murder  one 
J.  A.  Conway  charged  the  defendant, 
as  principal  in  the  second  degree,  with 
being  present,  aiding  and  abetting  A. 
"  by  pushing,  striking,  assaulting,  and 
threatening  the  said  J.  A.  Conway," 
it  was  held  that  such  words  thus  de- 
scriptive of  the  acts  of  B.,  which  con- 
stituted the  offense  of  which  he  was 
accused,  could  not  on  motion  of  prose- 
cuting counsel,  without  consent  of  the 
defendant,  be  stricken  from  the  indict- 
ment as  surplusage,  although  it  was 
not  necessary  that  the  pleader  should 
have  stated  such  acts  of  the  defend- 
ant.    Fulford  V.  State,  50  Ga.  591. 

1.  Rex  V.  Osmer,  5  East  304;  State 
V.  Hailey,  2  Strobh.  (S.  Car.)  76.  See 
also  People  v.  Barber,  74  Hun  (N.  Y.) 
368;  People  V.  Cooper,  13  Wend.  (N. 
Y.)  379;  Com.  V.  McGahey,  11  Gray 
(Mass.)  194. 

But  in  New  Hampshire  it  has  been 
decided  that  in  an  indictment  under 
the  General  Statutes  prescribing  pun- 
ishment for  any  person  who  shall  wil- 
fully obstruct  or  assault  any  officer  or 
person  duly  authorized  in  the  dis- 
charge of  any  duty  of  his  office,  it  is 
enough  to  designate  the  party  as- 
saulted as  then  and  there  being  col- 
lector of  taxes  in  said  town,  without 
averring  that  he  was  duly  authorized 
to  serve  the  warrant,  in  the  service 
of  which  he  was  assaulted.  State  v, 
Roberts,  52  N.  H.  492. 

An  indictment  also  which  desig- 
nated the  party  assaulted  as  then  and 
there  being  the  sheriff  of  said  county, 
etc..  was  held  sufficient  without  aver- 
ring that  he  was  duly  and  legally  ap- 
pointed. State  V.  Cassady,  52  N.  H. 
500. 


And  in  Vermont,  where  the  indict- 
ment charged  that  the  defendant  made 
an  assault  upon  Adnah  Smith,  then 
and  there  being  sheriff  of  said  county 
of  Addison,  it  was  held  to  be  suf- 
ficient.    State  V.  Hooker,  17  Vt.  658. 

Special  Deputy. — Where  the  person 
assaulted  was  not  an  officer  of  the 
county,  but  was  a  private  citizen, 
appointed  special  deputy  for  the  occa- 
sion, it  was  held  necessary  to  set  forth 
with  precision  the  authority  and 
capacity  in  which  he  was  acting  at  the 
time,  and  that  it  was  not  sufficient 
to  designate  him  as  an  officer  of  the 
county.  Roundtree  v.  U.  S.,  i  Pin. 
(Wis.)  59.  See  also  State  v.  Moore, 
39  Conn.  244. 

2.  Com.  V.  Kirby,  2  Cush.  (Mass.) 
577.  See  also  State  z/.. Gilbert,  21  Ind. 
474;  State  V.  Hooker,  17  Vt.  658. 

3.  State  V.  Roberts,  52  N.  H.  492; 
State  V.  Hailey,  2  Strobh.  (S.  Car.)  73. 
See  also  State  v.  Gilbert,  21  Ind.  474; 
State  V.  Cassady,  52  N.  H.  504. 

How  Described. — It  is  sufficient  to  so 
describe  the  process  as  to  identify  it 
and  inform  the  defendant  of  what  he 
is  called  on  to  answer.  State  v.  Rob- 
erts, 52  N.  H.  492. 

But  the  rule  as  laid  down  in  2 
Bishop  Crim.  Proc.  (3d  ed.)  §  888,  is 
that  the  process  m\ist  be  so  far  averred 
as  to  show  the  defendant  to  \it,  prima 
facie  guilty. 

4.  State  V.  Gilbert,  21  Ind.  474; 
State  V.  Cassady,  52  N.  H.  500;  State 
V.  Roberts,  52  N.  H.  492. 

6.  People  V.  Swenson,  49  Cal.  388; 
State  V.  Jackson,  37  La.  Ann.  467; 
State  V.  Dent,  3  Gill  &  J.  (Md.)  12; 
Browning  v.  State,  2  Tex.  App.  47; 
Price  V.  State,  22  Tex.  App.  no; 
Meredith  v.  State,  40  Tex.  480.  Com- 
pare Beasley  v.  State,  18  Ala.  535; 
Wexler  v.  State,  19  Ala.  21. 
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may  be,*  and  to  aver  the  intent  with  which  it  was  made.*  These 
offenses  being  created  and  defined  by  statute  in  most  of  the 
states,  it  is  sufficient  for  them  to  be  set  forth  substantially  in  the 
language  of  the  statute.* 


Indiana. — But  in  Indiana  it  is  neces- 
sary in  following  the  statutory  defini- 
tion of  assault  and  of  assault  and 
battery  to  describe  these  offenses  with 
more  particularity  than  is  required  at 
common  law.  Adell  v.  State,  34  Ind. 
543;  Williams  v.  State,  47  Ind.  568; 
State  V.  Murphy,  21  Ind.  441;  Sloan  z/. 
State,  42  Ind.  570;  State  v.  Hubbs,  58 
Ind.  415;  Howard  v.  State,  67  Ind. 
401;  McCulley  v.  State,  62  Ind.  428; 
See  also  Cronkhite  v.  State,   11   Ind. 

307- 

1.  Hollohan  v.  State,  32  Md.  399; 
People  V.  Petit,  3  Johns.  (N.  Y.)  511; 
Browning  v.  State,  2  Tex.  App.  47. 
See  also  State  v.  Dent,  3  Gill  &  J. 
(Md.)  12. 

2.  Hollohan  v.  State,  32  Md.,  399; 
State  V.  Dent,  3  Gill  (Md.)  12;  People 
V.  Petit,  3  Johns.  (N.  Y.)  511;  Price  v. 
State,  22  Tex.  App.  no. 

Gist  of  the  Offense. — The  intent  is  the 
gist  of  the  offense,  and  an  indictment 
which  does  not  state  it  is  bad.  Con- 
oily  V.  People,  4  111.  474;  State  v. 
Elborn,  27  Md.  488;  State  v.  Moore, 
82  N.  Car.  662;  State  v.  Russell,  91 
N.  Car.  624;  State  v.  Johnston,  11 
Tex.  22.  See  also  State  v.  Malcolms, 
8  Iowa  413. 

Felony  Intended. — An  indictment  for 
an  assault  with  intent  to  commit  a 
felony  must  show  with  certainty  the 
particular  felony  intended  to  be  com- 
mitted. State  V.  Hailstock,  2  Blackf. 
(Ind.)  257. 

What  Particularity  Eeuqired. — In  an 
indictment  for  an  assault  with  intent 
to  commit  an  offense  the  same  particu- 
larity is  not  required  as  is  necessary 
in  an  indictment  for  the  commission 
of  the  offense  itself.  Wharton  Am. 
Cr.  L.  467  (2d  ed.);  People  v.  Swen- 
son,  49  Cal.  388;  State  v.  Newberry, 
26  Iowa  467;  State  v.  Jackson,  37  La. 
Ann.  467;  People  v.  Petit,  3  Johns. 
(N.  Y.)  511;  Hollohan  v.  State,  32 
Md.  399;  Martin  v.  State,  40  Tex.  19; 
State  V.  Croft,  15  Tex.  576;  Mont- 
gomery V.  State,  4  Tex.  App.  140; 
Browning  v.  State,  2  Tex.  App.  52; 
Meredith  v.  State,  40  Tex.  480;  State 
V.  Montgomery,  7  Baxt.  (Tenn.)  160. 

And  an  indictment  which  charged 
the  offense  intended  to  be  committed 


in  the  language  of  the  statute  defining 
that  offense  was  held  to  be  good. 
Williams  v.  State,  47  Ind.  568. 

The  Word  "Intent."— The  following 
cases  hold  that  the  word  "intent," 
being  technical  and  descriptive  of  the 
statutory  offense,  must  be  employed 
in  an  indictment  for  an  assault  with 
intent  to  commit  some  higher  crime, 
and  that  the  word  "  attempt "  cannot 
be  used  instead.  State  v.  Marshall, 
14  Ala.  411;  State  v.  Ross,  25  Mo.  426. 
Compare  Johnson  v.  State,  14  Ga.  55. 

And  an  indictment  which  used  the 
word  "  intent"  instead  of  "  attempt  " 
was  held  not  to  be  defective.  State 
V.  Bullock,  13  Ala.  413;  Witherby  v. 
State,  39  Ala.  702. 

And  where  the  indictment  employed 
the  word  "  intention  "  instead  of  "  in- 
tent," it  was  held  to  be  good.  State 
V.  Tom,  2  Jones  (N.  Car.)  414. 

In  Texas  it  has  been  held  that,  as 
the  Penal  Code  uses  the  word  "  in- 
tent "and  "  attempt"  interchangeably, 
the  indictment  may  do  the  same. 
Curry  v.  State,  4  Tex.  App.  574. 

8.  State  V.  Bullock,  13  Ala.  413; 
People  V.  Swenson,  49  Cal.  388; 
People  V.  Ah  Toon,  68  Cal.  362;  State 
V.  Nichols,  8  Conn.  496;  Prior  v.  State, 
41  Ga.  156;  Conolly  v.  People,  4  111. 
474;  Sloan  V.  State,  42  Ind.  570;  State 
V.  Seamons,  i  Greene  (Iowa)4i8;  State 
V.  White,  14  Kan.  538;  State  v.  Bever- 
lin,  30  Kan.  611;  Burns  v.  Com.,  3 
Mete.  (Ky.)  13;  State  v.  Simien,  36  La. 
Ann.  923;  Hollohan  v.  State,  32  Md. 
399;  State  V.  Elborn,  27  Md.  486;  State 
V.  Dent,  3  Gill  &  J.  (Md.)  12;  Rice  v. 
People,  15  Mich,  9;  State  v.  Chumley, 
67  Mo.  41 ;  State  v.  Greenhalgh,  24  Mo. 
373;  State  V.  Dooley  (Mo.,  1894),  26  S. 
W.  Rep.  558;  State  v.  Seward,  42  Mo. 
206;  State  V.  Vaughn,  26  Mo.  29; 
People  V.  Petit,  3  Johns.  (N.  Y.)  511; 
Williams  v.  State,  8  Humph.  (Tenn.) 
585;  Harrison  v.  State,  2  Coldw. 
(Tenn.)  232;  State  v.  Johnston,  11 
Tex.  22;  Martin  v.  State,  40  Tex.  19; 
State  V.  Daley,  41  Vt.  564;  Kilkelly  v. 
State,  43  Wis.  604,  distinguishing  SksX^ 
V.  Fee,  19  Wis.  563.  Compare  State  v. 
Brown,  21  La.  Ann.  348. 

But  in  Alabama  it  has  been  held  that 
the  statute  changing  the  punishment 
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(b)  Assault  with  Intent  to  Ravish.— The  indictment  should  allege  the 
intent,*  and  the  name  of  the  person  assaulted,*  but  it  need 
not  specify  the  age  of  such  person  ;'  and  in  general  it  is  suf- 
ficient if  it  contains  in  substance  all  statutory  terms  descriptive  of 
the  offense.* 


of  an  assault  with  intent  to  murder 
does  not  create  a  new  offense,  and  that 
it  was  therefore  necessary  to  allege 
the  assault  as  at  common  law,  specify- 
ing the  acts  which  constitute  the  as- 
sault, with  the  additional  averment  of 
the  intent  to  murder.  Beasley  v.  State, 
i8  Ala.  535;  Trexler  v.  State,  19  Ala. 
21. 

An  indictment  for  assault  with  in- 
tent to  murder,  charging  that  defend- 
ant "  wilfully,  feloniously,  on  purpose 
and  of  his  malice  aforethought,"  as- 
saulted another,  with  intent  to  murder 
him,  is  fatally  defective,  as  failing  to 
state  that  the  assault  was  made  with 
"felonious"  intent.  State  v.  Davis 
(Mo.,  1894),  26  S.  W.  Rep.  568. 

1.  State  V.  Moore,  82  N.  Car.  659; 
State  V.  Russell,  91  N.  Car.  624.  See, 
for  a  sufficient  indictment  for  an  as- 
sault with  intent  to  ravish  a  child 
under  ten  years  of  age,  Fizell  v.  State, 
25  Wis.  364. 

An  indictment  for  assault  with  in- 
tent to  ravijh,  which  charges  the  as- 
sault to  have  been  made  with  intent  to 
commit  a  felony,  instead  of  charging 
that  the  defendant  feloniously  made 
an  assault,  is  good.  Dillard  v.  State, 
3  Heisk.  (Tenn.)  260. 

2.  Nugent  v.  State,  19  Ala.  540.  See 
also  Com.  v.  Kennedy,  131  Mass.  584. 

3.  Bowles  V.  State,  7  Ohio  243. 

Element  in  the  Offense. — But  in  Eng- 
land it  has  been  held  that  where  age 
is  an  element  in  the  offense  it  must 
be  alleged.  2  Bishop  Crim.  Proc.  §  82; 
Reg.  V.  Martin,  9  C.  &  P.  215,  38  E. 
C.  L.  87. 

4.  Reg.  V.  Holland,  16  L.  T.  N.  S.  536; 
People  V.  Girr,  53  Cal.  629;  State 
V.  Wells,  31  Conn.  210;  Greer  z'.  State, 
Solnd.  267,  19  Am.  Rep.  709;  State  v. 
Little,  67  Mo.  624;  Williams  v.  State, 
Wright  (Ohio)  42;  Williams  v.  State, 
8  Humph.  (Tenn.)  585;  Grandison  v. 
State,  2  Humph.  (Tenn.)  451;  Elijar  v. 
State,  2  Humph.  (Tenn.)  455;  Com.  v. 
Mann,  2  Va.  Cas.  210.  See  also  Pleasant 
V.  State,  13  Ark.  360;  Com.  v.  Bennet, 
2  Va.  Cas.  235.  Compare  Sullivant  v. 
State,  8  Ark.  400;  Hewitt  v.  State,  15 
Tex.  App.  80. 


Bape. — In  an  indictment  for  assault 
with  intent  to  commit  a  rape,  it  is  un- 
necessary to  use  the  term  "rape"  if 
words  sufficient  to  describe  the  offense 
are  employed.  People  v.  McDonald, 
9  Mich.  150;  State  v.  Meinhart,  73  Mo. 
562. 

Ravish. — An  indictment  for  an  at- 
tempt to  commit  a  rape  need  not  con- 
tain the  word  "  ravish  "  as  descriptive 
of  the  offense;  the  words  "  attempting 
feloniously  carnally  to  know"  are 
suflBcient.  State  v.  Little,  67  Mo.  624; 
Christian  v.  Com.,  23  Gratt.  (Va.)  954; 
See  also  People  v.  Brown,  47  Cal.  447. 

An  indictment  which  used  the 
language  "  with  intent  then  and  there 
to  commit  the  crime  of  rape "  was 
held  insuflicient.  State  v.  Williams, 
41  Tex.  98. 

Female. — It  has  been  held  that  the 
indictment  must  allege  that  the  person 
assaulted  was  a  female.  Blackburn  f. 
State,  39  Tex.  153.  See  also  State  v. 
Ward,  35  Minn.  182. 

But  an  indictment  for  an  assault 
with  intent  to  commit  a  rape  is  suf- 
ficient without  using  the  word  "  fe- 
male," if  by  other  words  it  shows 
the  sex  of  the  person  assaulted. 
Joice  V.  State,  53  Ga.  50. 

And  where  the  indictment  charged 
the  defendant  with  an  "  assault  upon 
a  female  with  intent,"  etc.,  and  the 
statute  uses  the  term  "woman"  in- 
stead of  "female,"  it  was  held  to  be 
good.  Robertson  v.  State,  31  Tex. 
36. 

An  indictment  for  assault  with  in- 
tent to  commit  rape,  if  alleging  that 
the  person  assaulted  was  a  female, 
need  not  allege  that  she  was  of  the 
human  species.  State  v.  Ward,  35 
Minn.  1S2. 

Where  in  an  indictment  for  an  as- 
sault with  intent  to  commit  rape  the 
person  injured  was  designated  by  the 
name  "Theresa,"  and  also  by  the 
word  "  her,"  it  was  held  that  it 
was  sufficiently  shown  that  the  as- 
sault was  upon  a  female.  Battle  v. 
State,  4  Tex.  App.  595,  30  Am.  Rep. 
169.  See  also  Hardwick  v.  State,  6 
Lea  (Tenn.)  103. 
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(c)  Assault  with  Intent  to  Rob.— The  intent  to  rob  must  be  alleged,* 
and  the  person  intended  to  be  robbed  ;  *  but  the  indictment  need 
not  describe  the  particular  property  which  the  defendant  intended 

.to  take.'  And,  in  general,  an  indictment  for  an  assault  with  in- 
tent to  commit  robbery,  as  in  cases  of  assault  with  intent  to 
commit  other  crimes,  is  suflicient  if  the  charge  is  laid  substan- 
tially in  the  words  of  the  statute  under  which  it  is  found.'* 

(d)  Assault  with  Intent  to  do  Bodily  Harm. — Where  the  statute  provides 
for  the  punishment  of  a  person  found  to  be  guilty  of  an  assault 
with   a   deadly   weapon    with   intent   to   do    bodily   harm,*    the 

Wherever  the  offense  is  defined  by 
the  Code,  as  is  the  case  in  maiming, 
murder,  rape,  robbery,  etc.,  in  charg- 
ing assaults  with  intent  to  commit 
those  offenses,  it  is  only  necessary  to 
charge  the  assault  and  the  offense  in- 
tended to  be  committed,  eo  nomine. 
Morris  v.  State,  13  Tex.  App.  73. 

It  is  enough  to  state  with  the  usual 
precision  the  facts  requisite  to  consti- 
tute an  assault  and  battery,  and  to 
aver  the  intent  with  which  it  was 
made.     Hollohan  v.  State,  32  Md.  399. 

An  indictment  charging  an  assault 
with  intent  to  rob  is  substantially 
good  although  it  avers  no  act  or  fact 
showing  any  design  to  rob  the  person 
assaulted.  Dickerson  z/.  Com.,  2  Bush 
(Ky.)i. 

In  England. — In  England  an  indict- 
ment for  an  assault  with  intent  to  rob 
which  charges  that  the  prisoner  in 
and  upon  B.  feloniously  did  make  an 
assault  with  intent  the  moneys,  goods, 
and  chattels  of  B.  from  the  person 
and  against  the  will  of  B.  then  and 
there  feloniously  and  violently  to  rob, 
steal,  take,  and  carry  away,  against 
the  form  of  the  statute,  has  been  held 
good.  Reg.  V.  Huxley,  C.  &  M.  596, 
41  E.  C.  L.  324. 

5.  Means  or  Instrument. — It  is  not 
necessary  for  an  indictment  to  state 
the  means  or  instrument  used,  except 
where  they  are  elements  of  the  offense, 
or  affect  the  degree  of  criminality  or 
extent  of  punishment.  Martin  v. 
State,  40  Tex.  19.  See  also  State  v. 
Miller,  25  Kan,  488;  State  v.  Tidwell, 
43  Ark.  71;  State  v.  Seamons,  i  Greene 
(Iowa)  418;  People  v.  Congleton,  44 
Cal.  92;  Murphey  v.  State  (Neb.,  1894), 
61  N.  W.  Rep.  491,  the  last  case  dis- 
cussing also  the  meaning  of  "great 
bodily  injury." 

Duplicity. — An  indictment  for  assault 
with  a  dangerous  weapon,  which 
charges,  by  way  of  aggravation,  that 


An  indictment  charging  an  assault 
with  intent  to  commit  rape  need  not 
aver  that  the  person  assaulted  was 
not  the  wife  of  the  defendant.  Peo- 
ple V.  Estrada,  53  Cal.  600. 

An  indictment  for  an  assault  with 
intent  to  commit  rape  need  not  allege 
that  the  female  whose  name  is  given 
was  a  female  child  or  woman.  Tillson 
V.  State,  29  Kan.  452. 

Such  an  indictment  need  not  allege 
that  the  assaulted  female  is  a  person 
in  being.  Greenlee  v.  State,  4  Tex. 
App.  345. 

Adult  Male. — In  Texas,  where  the 
indictment  fails  to  charge  that  the 
assault  was  committed  by  an  adult 
male,  it  was  held  to  be  insufficient. 
Blackburn  v.  State,  39  Tex.  153.  See 
also  Griffin  v.  State,  12  Tex.  App.  423; 
Lawson  v.  State,  13  Tex.  App.  83. 
Compare  Greenlee  v.  State,  4  Tex. 
App.  345;  State  V.  Ward,  35  Minn.  182. 

1.  ConoUy  v.  People,  4  111.  474; 
Morris  v.  State,  13  Tex.  App.  66. 

2.  Conolly  v.  People,  4  111.  474. 

3.  Buntin  v.  State,  68  Ind.  38;  Dick- 
inson V.  State,  70  Ind.  249;  Conolly  v. 
People,  4  111.  474;  Com.  v.  Tanner,  5 
Bush  (Ky.)  316. 

An  indictment  charging  an  assault 
with  intent  to  steal  from  the  pocket, 
without  stating  the  goods  or  money 
intended  to  be  stolen,  is  good.  Rogers 
V.  Com.,  5  S.  &  R.  (Pa.)  463. 

Value. — It  has  also  been  held  in 
Indiana  that,  as  a  value  was  imported 
by  the  words  "  goods  and  chattels,"  it 
was  unnecessary  to  allege  their  value. 
Buntin  v.  State,  68  Ind.  38. 

4.  Corneille  v.  State,  16  Ind.  232; 
Buntin  v.  State,  68  Ind.  38;  Com.  v. 
Tanner,  5  Bush  (Ky.)  316;  Taylor  v. 
Com.,  3  Bush  (Ky.)  511;  Hollohan  v. 
State,  32  Md.  399;  Durand  v.  People, 
47  Mich.  332;  Morris  v.  State,  13  Tex. 
App.  65;  Com.  V,  Sanborn,  14  Gray 
(Mass.)  393. 


2  Encyc.  PI.  &  Pr. — 54. 
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deadly  character  of  the  weapon  *  and  the  intent  to  do  bodily 
harm,*  being  aggravations,  must  be  alleged  in  the  indictment. 
It  is  sufficient  if  the  offense  is  set  forth  in  the  language  of  the 
statute.'  * 


the  assault  was  made  with  intent  "  to 
kill  and  murder,"  does  not  charge  two 
distinct  offenses. 

Conviction  of  Part. — A  defendant  who 
is  acquitted  of  part  of  the  charge  in 
the  indictment  may  be  convicted  of  the 
residue,  under  Mass.  Pub.  Stat.,  c. 
214,  sec.  18,  if  it  is  substantially  and 
properly  charged.  Com.  v.  Clarke 
(Mass.,  1895),  39  N.  E.  Rep.  280. 

1.  State  V-  Tidwell,  43  Ark.  71; 
People  V.  Congleton,  44  Cal.  92;  Peo- 
ple V.  Jacobs,  29  Cal.  579;  State  v. 
Seamons,  i  Greene  (Iowa)  418.  See 
also  State  v.  Garvey,  11  Minn.  154. 

An  indictment  for  an  assault  with  a 
deadly  weapon  with  intent  to  do  bod- 
ily harm  should  aver  that  the  weapon 
was  deadly,  or  should  allege  such 
facts  as  necessarily  show  that  it  was 
deadly;  it  is  not  sufficient  to  allege 
that  the  assault  was  with  a  "  pistol." 
People  V.  Jacobs,  29  Cal.  579;  Dey  v. 
State,  12  Tex.  App.  512. 

Where,  in  an  indictment  for  an  as- 
sault with  intent  to  do  great  bodily 
harm,  being  armed  with  a  dangerous 
weapon,  the  averment  that  the  defend- 
ant was  armed  with  a  dangerous 
weapon  was  omitted  in  naming  the 
offense;  but  in  the  statement  of  the 
facts  constituting  the  offense  it  was 
specifically  alleged  that  the  defendant 
was  thus  armed,  it  was  held  that  this 
was  sufficient.  State  v.  Garvey,  11 
Minn.  154. 

The  nature  of  the  weapon  alone  is 
important,  and  it  is  sufficient  to  aver 
it  to  have  been  deadly  in  its  charac- 
ter, without  giving  the  name  of  the 
weapon.  State  v.  Tidwell,  43  Ark.  71; 
People  V.  Congleton,  44  Cal.  92. 

And  where  the  description  of  the 
weapon  in  the  indictment  shows  that 
it  was  deadly,  it  is  sufficient.  West  v. 
Territory  (Ariz.,  1894),  36  Pac.  Rep. 
207. 

Deadly  Weapon  Simply. — Where  the 
indictment  under  the  statute  is  for  an 
assault  with  a  deadly  weapon  simply, 
without  the  further  aggravation  of 
intent  to  do  bodily  harm,  the  rule  is 
the  same,  and  the  deadly  character  of 
the  weapon  must  be  averred.  State  v. 
Moore,  82  N.  Car.  659;  State  v.  Rus- 
sell,  91   N.   Car.   624;    Williamson   v. 


State,  5  Tex.  App.  485;  Wilks  v.  State, 
3  Tex.  App.  34;  Key  v.  State,  12  Tex. 
App.  506;  Hunt  V.  State,  6  Tex.  App. 
663.  See  also  State  v.  Franklin,  36 
Tex.  155. 

An  averment  in  an  indictment  that 
the  defendant  was  armed  with  a  deadly 
weapon  and  made  an  assault  is  not  an 
averment  that  the  assault  was  made 
with  a  deadly  weapon.  People  v. 
Vierra,  52  Cal.  451. 

More  Unnecessary. — It  is  not  neces- 
sary that  the  indictment  should  allege 
more  than  the  circumstance  which 
constitutes  the  aggravation,  to  wit,  the 
use  of  a  deadly  weapon,  when  that 
circumstance  is  relied  upon.  Hunt  v. 
State,  6  Tex.  App.  663. 

And  where  an  indictment  for  an  ag- 
gravated assault  charged  that  the 
weapon  was  a  pistol  used  as  a  blud- 
geon, it  was  held  that  this  did  not  pre- 
clude the  idea  that  the  assault  was 
with  a  deadly  weapon.  Stater/.  Frank- 
lin, 36  Tex.  155.  See  also  Com.  v. 
Fer.no,  125  Mass.  389. 

Heavy  Stone,  Revolver,  Life-protector, 
Knife. — Under  a  statute  punishing  for 
assault  by  any  person  "armed  with  a 
dangerous  weapon,"  a  charge  that  the 
defendant  was  armed  with  a  dangerous 
weapon,  viz.,  a  stone  weighing  two 
pounds,  was  held  to  be  good.  Regan 
V.  State,  46  Wis.  256. 

Where  an  indictment  under  a  statute 
punishing  an  assault  with  a  dangerous 
weapon  charged  an  assault  with  a 
"heavy  stone,  a  dangerous  weapon," 
it  was  held  sufficient.  State  v.  Dineen, 
10  Minn.  407.  See  also  State  v.  Shen- 
ton,  22  Minn.  311,  where  it  was  a 
loaded  revolver;  State  v.  Mix,  8  Rob. 
(La.)  549,  where  it  was  a  life-protector; 
State  V.  Henn,  39  Minn.  476,  where 
the  weapon  was  sufficiently  described 
as  a  knife  likely  to  produce  grievous 
bodily  harm.  Compare  with  the  last 
case  Territory  v.  Armijo  (N.  Mex., 
1894),  37  Pac.  Rep.  1117. 

2.  State  V.  Elborn,  27  Md.  483. 

3.  State  V.  Tidwell,  43  Ark.  71;  State 
V.  Brady,  39  La.  Ann.  687;  Murphey 
V.  State  (Neb.,  1894),  61  N.W.  Rep.  491; 
People  V.  Jacobs,  29  Cal.  579;  People 
V.  Congleton,  44  Cal.  92;  Reddan  v. 
State,  4  Greene  (Iowa)  137;  State   v. 


850 


Criminal  Prosecution.  ASSAULT  AND  BATTERY. 


Indictment. 


(e)  Assault  with  Intent  to  Murder— aa.  Minor  Offense.— An  indictment 
for  assault,  or  assault  and  battery,  with  intent  to  murder  must  set 
out  the  assault*  or  assault  and  battery  with  such  accuracy  as  is 
ordinarily  employed  in  setting  out  these  charges.* 

bb.  Intent. — The  intent  must  be  averred,^  and  it  is  sufficient  to 
set  it  forth  substantially  in  the  language  of  the  statute.*     TImjs,  it 

Seamons,  i  Greene  (Iowa)  418;  State  with  as  much  distinctness  of  state- 
ment as  if  it  were  the  sole  object  of 
complaint.  State  v.  Brown,  21  La. 
Ann.  348.  See  State  v.  Tyler  (La., 
1894),  15  So.  Rep.  624. 

Where  an  indictment  otherwise  un- 
objectionable is   not   sufficiently  spe- 


V.  Carpenter,  23  Iowa  506;  State  v. 
Garvey,  11  Minn.  154;  State  v.  Elborn, 
27  Md.  483. 

Provocation. — In  some  jurisdictions 
the  indictment  should  allege  substan- 
tially that  no  considerable  provocation 
appeared,  or  that  the  circumstances  of     cific  as    to   the   nature  of  the  charge. 


the  assault  showed  an  abandoned  and 
malignant  heart.  Reddan  v.  State,  4 
Greene  (Iowa)  137;  Baker  v.  People, 
49  111.  308.  See  also  Butler  v.  State, 
34  Ark.  480;  People  v.  War,  20  Cal. 
117.  Compare  State  v.  Townsend,  7 
Wash.  462;  People  v.  Nugent,  4  Cal. 

341- 

Menacing  Manner.  —  But  an  indict- 
ment for  an  assault  with  an  intent  to 
wound  was  held  sufficient  although  the 
words  "  in  a  menacing  manner,"  em- 
ployed in  the  statute  providing  for  the 
punishment  of  the  offense,  were  not 
added.    White  v.  State,  13  Ohio  St.  569. 

1.  People  V.  English,  30  Cal.  215; 
People  V.  Swenson,  49  Cal.  388;  Ham- 
ilton V.  People,  113  111.  34,  55  Am. 
Rep.  396;  Wall  V.  State,  23  Ind.  150; 
State  V.  Jackson,  37  La.  Ann.  467; 
State  V.  Dent,  3  Gill  &  J.  (Md.)  12; 
State  V.  Chandler,  24  Mo.  372.  69  Am. 
Dec.  432;  Gordon  v.  State,  23  Tex. 
App.  219;  Meredith  v.  State,  40  Tex. 
480;  Browning  v.  State,  2  Tex.  App. 
52.  See  also  Johnson  v.  State  (Ga., 
1893),  17  S.  E.  Rep.  974. 

Aiding  and  Abetting. — Where  an  in- 
dictment charged  a  person,  as  princi- 
pal in  the  second  degree,  with  being 
present,  aiding  and  abetting  an  assault 
with  intent  to  murder,  it  was  held  un- 
necessary to  state  the  acts  constitut- 
ing such  aiding  and  abetting.  Ful- 
ford  V.  State,  50  Ga.  591. 

Alabama. — But  the  two  following 
Alabama  cases  require  a  statement 
of  the  facts  constituting  the  assault. 
Beasley  v.  State,  18  Ala.  535;  Trexler 
V.  State,  19  Ala.  21. 

Substantive  Offense. — Where  the  stat- 
ute requires  for  the  substantive  offense 
the  perpetration  of  the  crime  of  rob- 
bery in  addition  to  an  assault  or  as- 
sault and  battery,  it  is  necessary  to 
set  forth  the  robbery  in  the  indictment 


and  the  defendant  fails  to  demand  a 
bill  of  particulars  before  trial,  after 
conviction  the  court  will  not  arrest  the 
judgment  for  such  objection.  State 
V.  Shade  (N.  Car.,  1894),  20 S.  E.  Rep. 
537. 

Under  §  275  of  the  New  York  Code 
Crim.  Proc.  if  an  indictment  consti- 
tutes an  offense  as  the  statute  defines 
it,  the  averment  is  sufficient;  and  if  it 
contains  a  plain  and  concise  statement 
of  the  act  constituting  a  crime,  then 
the  facts  set  forth  constitute  the  crime 
charged.  People  v.  Rockhill,  74  Hun 
(N.  Y.)  241. 

2.  People  V.  Petit,  3  Johns.  (N.  Y.) 
511;  Browning  v.  State,  2  Tex.  App. 
47.  See  also  State  v.  Dent,  3  Gill  & 
J.  (Md.)  12;  Jarrell  v.  State,  58  Ind. 
293- 

A  specific  description  of  the  assault 
and  battery  is  not  necessary.  Will- 
iams V.  State,  47  Ind.  568;  Scott  v. 
Com.,  6  S.  &  R.  (Pa.)  224. 

Battery  Not  Eequired. — Where  the 
statute  does  not  require  a  battery,  it 
need  not  be  alleged.  State  v.  Simien, 
36  La.  Ann.  924;  Miller  v.  State,  53 
Miss.  403;  State  v.  Johnston,  11  Tex. 
22.  See  also  State  v.  Seward,  42  Mo. 
206.  But  see  the  following  cases, 
where  it  was  required  by  statute: 
Williams  v.  State,  42  Miss.  328;  Ains- 
worth  V.  State,  5  How.  (Miss.)  242; 
People  V.  Petit,  3  Johns.  (N.   Y.)  511. 

3.  State  V.  Moore,  82  N.  Car.  662; 
State  V.  Russell,  91  N.  Car.  624;  State 
V.  Johnston,  11  Tex.  22;  Bartlett  v. 
State,  21  Tex.  App.  500.  See  also 
State  V.  Hubbs,  58  Ind.  415. 

Intent,  etc.,  "to  kill  and  murder" 
as  an  accusation  of  intent  to  murder 
"  follows  the  form  used  by  the  courts 
for  that  purpose  for  ages."  Sherman 
V.  State,  17  Fla.  888. 

4.  People  V.  Swenson,  49  Cal.  388; 
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is  not  necessary  to  state  the  instrument  or  means  of  effecting  the 
criminal  intent,  or  the  circumstances  evincive  of  the  design,*  or 


State  V.  Nichols,  8  Conn.  496;  State  v. 
Bullock,  13  Ala.  413;  Prior  v.  State, 
41  Ga.  156;  State  v.  Beverlin,  30  Kan. 
611;  State  i:  White,  14  Kan.  538;  Rice 
V.  People,  15  Mich.  9;  State  v.  Will- 
iams, 38  La.  Ann.  371;  State  v. 
Frances,  36  La.  Ann.  336;  State  v. 
Chandler,  24  Mo.  372,  69  Am.  Dec. 
432;  State  V.  Seward,  42  Mo.  206; 
State  V.  Greenhalgh,  24  Mo.  373; 
State  V.  Woods  (Mo.,  1894),  27  S.  W. 
Rep.  1114;  State  v.  Chumley,  67  Mo. 
41;  Anthony  v.  State,  15  Smed.  &  M. 
(Miss.)  263;  State  v.  Dent,  4  Gill  &  J. 
(Md.)  12;  People  v.  Petit,  3  Johns. 
(N.  Y.)5ii;  Pontius  z/.  People,  82  N.  Y. 
339;  Harrison  v.  State,  2  Coldw. 
(Tenn.)  232;  Gordon  v.  State,  23  Tex. 
App.  219;  Meredith  v.  Slate,  40  Tex. 
480;  State  V.  Jennings,  35  Tex.  503. 
Martin  v.  State,  40  Tex.  19;  State  v. 
Daley,  41  Vt.  564;  Kilkelly  v.  State, 
43  Wis.  604,  distinguishing  State  v. 
Fee,  19  Wis.  563.  Compare  Beasley  v. 
State,  18  Ala.  535. 

Intent  Without  Qualifications. — In  the 
following  cases  it  was  held  sufficient 
simply  to  aver  an  intent  to  murder 
without  any  qualifications  whatever: 
People  V.  Swenson,  49  Cal.  388;  State 
V.  Jackson,  37  La.  Ann.  467;  Gordon  v. 
State,  23  Tex.  App.  219;  Meredith  v. 
State,  40  Tex.  480;  Browning  v.  State, 
2  Tex.  App.  47;  State  v.  Jennings,  35 
Tex.  503;  Martin  v.  State,  40  Tex.  19. 
See  also  Fulford  v.  State,  50  Ga.  591. 

Where  the  charging  part  of  an  in- 
dictment contained  the  following 
words:  "Did  unlawfully  and  with 
malice  aforethought  make  an  assault 
upon  the  person  of  one  James  Sims, 
with  the  intent  of  him,  the  said 
A.  R.  Price,  then  and  there  to  kill 
and  murder  the  said  James  Sims, 
contrary,"  etc.,  the  indictment  was 
held  to  be  sufficient.  Price  v.  State, 
22  Tex.  App.  no. 

1.  2  Wharton  Cr.  Law  (6th  ed.)  § 
1281;  Lacefield  v.  State,  34  Ark.  275, 
36  Am.  Rep.  8;  Rice  v.  State,  16  Ind. 
298;  Williams  v.  State,  47  Ind.  568; 
State  V.  Simien,  36  La.  Ann.  923; 
State  V.  Jackson,  37  La.  Ann.  467; 
State  V.  Dent,  3  Gill  &  J.  (Md.)  12; 
State  V.  Chumley,  67  Mo.  41;  State  v. 
Gainus,  86  N.  Car.  632;  State  v.  Rus- 
sell, 91  N.  Car.  624;  Browning  v. 
State,  2  Tex.  App.  47;  Payne  v.  State, 
g  Tex.  App.  35;  Price  v.  State,  22  Tex. 


App.  no;  State  v.  Croft,  15  Tex.  576; 
Nash  V.  State,  2  Tex.  App.  362;  Hines 
V.  State,  3  Tex.  App.  483;  Davis  v. 
Stale,  20  Tex.  App.  302;  Bittick  v. 
State,  40  Tex.  117;  Montgomery  v. 
State,  4  Tex.  App.  140;  Mayfield  v. 
State,  44  Tex.  59;  State  v.  Crane,  4 
Wis.  400. 

Required  by  Statute. — But  the  indict- 
ment must  Slate  the  instrument  where 
it  constitutes  part  of  the  statutory 
offense.  Williams  v.  State,  42  Miss. 
328;  State  V.  Jordan,  ig  Mo.  212; 
People  V.  Davis,  4  Park.  Cr.  Rep.  (N. 
Y.)  61;  Territory  v.  Sevailles,  i  N. 
Mex.  119.  See  also  Rex  v.  Jackson, 
I  Leach  (4th  ed.)  267;  Rex  v.  Pegge,  i 
East  P.  C.  420;  Prior  v.  State,  41  Ga. 
156;  State  V.  Shepard,  10  Iowa  126; 
State  V.  McDonald,  67  Mo.  i;  State  v. 
Svvann,  65  N.  Car.  330;  Com.  v.  Creed, 
8  Gray  (Mass.)  387. 

Equivalent  Language. — But  it  is  not 
necessary  that  an  indictment  under  a 
statute  should  be  in  the  very  words  of 
the  statute.  Thus,  where  the  statute 
makes  it  indictable  and  punishable  for 
one  to  shoot  at  another  with  any  kind 
of  firearm,  it  is  sufficient  to  charge  that 
it  was  "  with  a  certain  pistol  then  and 
there  loaded  with  gunpowder  and  one 
leaden  bullet,"  because  the  court  can 
see  that  this  is  a  firearm.  And  so  it 
is  not  necessary  to  charge  that  it  was 
a  deadly  weapon,  in  the  words  of  the 
statute,  because  the  court  will  take 
notice  that  a  loaded  pistol  within 
carrying  distance  is  a  deadly  weapon. 
State  V.  Swann,  65  N.  Car.  330. 

Where  the  words  of  the  statute 
were  "any  weapon  likely  to  produce 
death,"  an  indictment  which  charged 
a  "beating  and  wounding  with  a  pis- 
tol, the  same  being  a  weapon  likely  to 
produce  death,"  was  held  to  be  suf- 
ficient.     Prior  V.  State,  41  Ga.  156. 

The  following  are  cases  where  the 
weapon  or  means  used  were  stated, 
though  they  were  not  required  by  the 
terms  of  the  statute.  State  v.  Cryer, 
20  Ark.  64;  Slate  v.  Bullock,  13  Ala. 
413;  People  V.  English,  30  Cal.  215; 
Cronkhite  v.  State,  11  Ind.  307;  Nixon 
V.  People,  3  111.  267,  35  Am.  Dec.  107; 
Hamilton  v.  People,  113  111.  34,  35 
Am.  Rep.  396;  State  v.  Lutterloh,  22 
Tex.  212;  Slate  v.  Walker,  40  Tex. 
485. 

Allegations  as  to  specific  acts  done 
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the  manner  of  using  the  instrument ;  *  or  to  aver  that  the  assault 
was  made  purposely,  maliciously,  or  with  malice  aforethought,* 
when  these  matters  do  not  constitute  part  of  the  statutory  defini- 
tion. 


and  the  manner  of  doing  them,  and 
as  to  the  kind  of  weapon  used, 
whether  requisite  or  not,  cannot 
vitiate  an  indictment.  State  v.  Kil- 
lough,  32  Tex.  74. 

1.  State  V.  Shepard,  10  Iowa  126; 
State  V.  Chandler,  24  Mo.  372,  69  Am. 
Dec.  432;  Mayfield  v.  State,  44  Tex. 
59;  Martin  v.  State,  40  Tex.  19;  Price 
1/.  State,  22  Tex.  App.  no;  State  v. 
Croft,  15  Tex.  576;  Nash  v.  State,  2 
Tex.  App.  362;  Davis  v.  State,  20 
Tex.  App.  302.  But  see  State  v. 
Johnston,  11  Tex.  22. 

2.  State  V.  Newberry,  26  Iowa  467; 
Wall  V.  State,  23  Ind.  150;  Robinson 
V.  Com.,  16  B.  Mon.  (Ky.)  609;  State 
V.  Frances,  36  La.  Ann.  336;  Rice  v. 
People,  15  Mich.  9;    State  v.  Seward, 

42  Mo.  206;  State  v.  Stewart,  29  Mo. 
419;  People  V.  Petit,  3  Johns.  (N.  Y.) 
511;  Martin  v.  State,  40  Tex.  19;  State 
V.  Jennings,  35  Tex.  503;  Cross  v. 
State,  55  Wis.  261;    Kilkelly  v.  State, 

43  Wis.  604,  distinguishing  State  v. 
Fee,  19  Wis.  563.  Compare  People  v. 
Urias,  12  Cal.  326;  State  v.  Howell, 
Ga.  Dec.  part  i,  158;  State  v.  Wilson, 
7  Ind.  516;  Curtis  v.  People,  i  111. 
258;  Hungate  v.  People,  7  111.  App. 
loi;  State  v.  Green,  36  La.  Ann.  99; 
State  V.  Scott,  38  La.  Ann.  387;  State 
V.  Fee,  19  Wis.  563. 

IBeqoired  by  Statate. — But  where  the 
words  "purposely,  maliciously,  or  with 
malice  aforethought "  are  embraced 
in  the  statutory  definition,  an  indict- 
ment without  them  is  defective.  Milan 
V.  State,  24  Ark.  346;  Wood  7/.  State, 
50  Ala.  144;  People  v.  Ah  Toon,  68 
Cal.  362;  State  v.  White,  14  Kan.  538; 
State  V.  McDonald,  67  Mo.  i;  State  v. 
Harris,  34  Mo.  347;  State  v.  Daley,  41 
Vt.  564.  See  also  State  v.  Seward, 
42  Mo.  206;  State  v.  Ackles,  8  Wash. 
462. 

But  the  omission  of  the  words  "on 
purpose  and  of  malice  aforethought  " 
W  is  not  fatal,  when  the  information 
charges  that  the  defendant  did  feloni- 
ously make  an  assault  and  feloniously 
did  shoot  and  wound,  with  the  intent 
feloniously  and  wilfully  to  kill.  State 
V.  White,  14  Kan.  538. 

Express  Malice.  —  Where  a  statute 
provides  that  an  assault  and  battery 


made  with  express  malice  and  intent 
to  kill  shall  be  punished  by  death,  an 
indictment  charging  "of  his  malice 
aforethought "  is  insufficient,  for,  by 
a  general  rule,  all  indictments  upon 
statutes  must  state  all  the  facts  con- 
stituting the  definition  of  the  crime, 
and  must  pursue  the  technical  words 
of  the  statute.  Anthony  v.  State,  15 
Smed.  &  M.  (Miss.)  263. 

Felonioosly. — It  is  not  necessary  to 
allege  that  an  assault  with  intent  to 
commit  murder  was  feloniously  done. 
Beasley  v.  State,  18  Ala.  535.  Com- 
pare State  V.  Davis,  29  Mo.  391. 

An  indictment  under  the  Vermont 
Gen.  Stat,  charging  an  assault  with 
the  "  wicked,  wilful,  and  malicious  in- 
tent to  kill  and  slay,"  and  in  other  re- 
spects in  the  language  of  the  statute, 
but  not  alleging  that  the  intent  was 
"  felonious,"  was  held  sufficient.  State 
V.  Daley,  41  Vt.  564. 

An  indictment  charging  an  assault 
with  intent  feloniously,  wilfully,  and 
with  malice  aforethought  to  kill  and 
murder  is  not  defective,  because  it 
fails  to  charge  that  the  assault  was 
feloniously  made.  Wood  v.  State,  64 
Miss.  761. 

Where  an  indictment  for  felonious 
stabbing  charged  that  the  defendant, 
at  the  county  and  within  the  juris- 
diction of  the  court,  feloniously  and 
maliciously  did  stab  one  B.  with  inten- 
tion to  maim,  etc.,  and  to  kill  him,  it 
was  held  that  the  indictment  ought  not 
to  be  quashed  upon  the  objection  that 
it  did  not  allege  that  the  intent  was 
felonious  and  malicious.  Com.  v. 
Woodson,  9  Leigh  (Va.)  669. 

Where,  in  an  indictment  for  a  felo- 
nious assault  with  intent  to  kill,  the 
word  "feloniously"  is  employed  in 
charging  the  assault  in  the  first  part 
of  the  indictment,  and  is  joined  by  the 
words  "and  then  and  there"  to  the 
subsequent  clause  charging  the  shoot- 
ing, it  is  sufficient,  although  the  word 
"  feloniously"  is  not  repeated.  State 
V.  Yates    21  W.  Va.  761. 

Wilfully. — Where  an  indictment  for 
an  assault  with  intent  to  commit  mur- 
der charged  that  the  defendant,  "  upon 
one  C.  D.,  feloniously,  unlawfully,  and 
of   his    malice    aforethought,    with," 
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cc.  Person  Intended. — An  indictment  charging  an  assault  with 
intent  to  murder  must  allege  the  person  intended  to  be  mur- 
dered.* 

3.  Instructions. — The  instructions  to  the  jury  must  be  applicable 
to  the  charge  as  laid  in  the  indictment.*  They  should  inform  the 
jury  of  the  nature,  element?,  and  ingredients  composing  the  as- 
sault;^ and  though  in  ciefi.iiiig  the  offense  the  statutory  definition 


etc.,  "  did  make  an  assault  with  intent 
him  the  said  C.  D.  feloniously,  unlaw- 
fully, and  of  his  malice  aforethought 
to  kill  and  murder,"  it  was  held  that 
these  words  sufficiently  charged  that 
the  act  was  done  wilfully,  although 
the  word  "wilfully"  was  not  used. 
McCoy  V.  State,  8  Ark.  451. 

Unlawful.  —  Where  the  statutes  do 
not  make  it  necessary  to  aver  that  an 
assault  with  intent  to  murder  was  un- 
lawful, such  an  averment  will  not  be 
required.  Hawk.  P.  C.  B.  2,  chap. 
25,  §  96;  I  Ch.  Cr.  Law,  138;  Bac. 
Abr.  Indictment,  G.  10;  State  v.  Will- 
iams, 23  N.  H.  21. 

1.  State  V.  Patrick,  3  Wis.  812.  See 
also  State  v.  Knadler,  40  Kan.  359. 
Compare  People  v.  Swenson,  49  Cal. 
390. 

If  an  indictment  for  assault  with  in- 
tent to  kill  and  murder  is  so  inartisti- 
cally  framed  as  to  leave  it  uncertain 
who  was  intended  to  be  killed,  it  is 
proper  to  arrest  the  judgment.  State 
V.  Nations,  31  Tex.  561. 

2.  Where  the  indictment  charged  the 
appellant  with  an  assault  with  intent 
to  murder  one  B.,  and  the  charge  of 
the  court  authorized  the  jury  to  con- 
vict in  case  they  believed  from  the 
evidence  that  he  had  committed  such 
an  assault  upon  either  B.  or  C,  it  was 
held  error,  because  under  no  state 
of  proof  could  the  jury  be  authorized 
to  convict  for  an  assault  upon  C,  un- 
der an  indictment  charging  the  assault 
to  have  been  made  upon  B.  Brown  v. 
State,  16  Tex.  App.  197. 

The  information  charged  that  the 
assault  was  aggravated,  because  made 
with  a  deadly  weapon,  to  wit,  an  axe. 
The  court  gave  the  following  instruc- 
tion, as  requested  by  the  state  :  "  The 
use  of  any  dangerous  weapon,  or  the 
semblance  thereof,  in  an  angry  or 
threatening  manner,  with  an  intent  to 
alarm  another,  and  under  circum- 
stances calculated  to  effect  that  ob- 
ject, comes  within  the  meaning  of  an 
assault.  When  a  dangerous  weapon 
is  used  under  the  above-mentioned  cir- 


cumstances the  ability  to  effect  injury 
is  not  necessary."  It  was  held  error, 
as  being  inapplicable  to  the  assault 
charged,  and  as  being  an  abandon- 
ment of  the  aggravation  as  alleged  in 
the  information.  Anderson  v.  State, 
16  Tex.  App.  132. 

3.  Smith  V.  State,  i  Tex.  App.  516. 
See  also  State  v.  Miller,  93  Mo.  263; 
Williams  v.  State.  3  Tex.  App.  316; 
Spigner  v.  State  (Ala.,  1894),  15  So. 
Rep.  892;  Wilhelm  v.  Com.  (Ky.,  1894), 
28  S.  W.  Rep.  783;  State  v.  Hutchings, 
24  S.  Car.  142,  where  the  assault  and 
battery  having  been  committed  while 
the  prosecutor  was  advancing  upon 
the  defendant,  the  latter  was  entitled 
to  have  the  jury  charged  upon  the 
law  of  self-defense.  Sapp  v.  Com. 
(Ky.,  1894),  28  S.  W.  Rep.  158;  Pratt 
V.  State,  49  Ark.  179. 

On  the  trial  of  an  indictment  charg- 
ing the  defendant  with  an  assault 
with  intent  to  kill,  the  judge  instruct- 
ed the  jury  that,  if  they  should  find 
that  the  assault  was  committed  by 
wanton  or  reckless  acts,  the  ordinary 
and  natural  consequence  of  which 
would  be  the  killing  of  the  person  as- 
saulted, they  would  be  justified  in 
finding  the  defendant  guilty  of  an  as- 
sault with  intent  to  kill.  Held,  that 
the  instruction  did  not  assume  that 
such  acts  constituted  the  intent,  but 
that  they  furnished  evidence  from 
which  it  might  be  inferred  by  the  jury. 
Com.  V.  Reynolds,  120  Mass.  191. 

Where  a  party  was  upon  trial  on  a 
charge  of  an  assault  with  intent  to  com- 
mit a  rape,  and  the  jury  were  in- 
structed that  if  they  believe  from  the 
evidence  that  such  party  was  guilty 
of  an  attempt  to  commit  a  rape,  as 
charged,  their  verdict  should  be  guilty; 
such  an  instruction  was  held  to  be  too 
vague,  and  tending  to  mislead  the 
jury.  Preisker  v.  State,  47  111.  382. 
See  also  State  v.  Scheagel,  50  Kan.  325. 

Where  the  court  in  charging  the 
jury  reads  to  them  the  statute  under 
which  the  information  was  drawn,  the 
complete    sense    of   which   cannot  be 
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is  sufficient,*  it  is  not  necessary  to  follow  the  definition  literally 
in  the  language  of  the  statute.* 

If  there  is  even  slight  evidence  that  the  defendant  may  have 
committed  a  degree  of  the  offense  inferior  to  and  included  in  the 
one  charged,  the  law  of  such  inferior  degree  ought  to  be  given,* 
but  should  never  be  given  upon  a  degree  of  the  offense  which 
the  evidence  does  not  tend  to  prove.* 


obtained  without  reading  the  whole 
section,  it  is  not  error  for  the  court  to 
read  to  the  jury  the  penalty  attaching 
to  the  offense.  State  v.  Townsend,  7 
Wash.  462. 

Attempt.  —  Where  the  court  in- 
structed the  jury  in  the  following 
words:  "An  assault  to  commit  mur- 
der is  an  unlawful  intent  coupled  with 
a  present  ability  to  kill  a  human  being 
with  malice  aforethought,"  it  was  held 
that  the  instruction  omitted  an  essen- 
tial element  of  the  offense,  viz.,  an 
attempt  on  the  part  of  the  accused. 
People  V.  Devine,  59  Cal.  630. 

Intent. — On  a  trial  for  aggravated 
assault,  the  trial  court  charged  the 
jury  in  the  following  language  :  "  If 
you  find  from  the  evidence  that  the 
defendant,  W.  H.  Crawford,  did,  at 
the  time  and  place,  as  charged  in  the 
information,  take  hold  of  the  hand, 
and  place  his  arm  around  the  shoul- 
der, of  Miss  Sallie  Williams,  in  a 
familiar  and  indecent  manner,  and 
calculated  to  injure  her,  you  will  find 
him  guilty  of  an  aggravated  assault." 
Held,  that  the  charge  was  erroneous, 
because  it  authorized  a  conviction 
without  the  finding  of  an  intent  on  the 
part  of  the  defendant  to  commit  an  as- 
sault.   Crawford  v.  State,  21  Tex.  App. 

454. 

But  where,  on  the  trial  of  an  indict- 
ment for  an  assault  with  intent  to 
commit  murder,  the  defendant  is  found 
guilty  of  an  assault  and  battery  only, 
error  in  an  instruction  in  relation  to  the 
intent  charged  is  harmless.  Rollins  v. 
State,  62  Ind.  46. 

Murder. — Where  assault  with  intent 
to  murder  is  the  offense  charged,  the 
instruction  should  define  the  crime  of 
murder.  Smith  v.  State,  i  Tex.  App. 
516  ;  Anderson  v.  State,  i  Tex.  App. 
730. 

Malice. — An  instruction  which  in 
defining  murder  fails  to  explain  "  mal- 
ice "  is  defective.  Anderson  v.  State, 
I  Tex.  App.  730 ;  Smith  v.  State,  i 
Tex.  App.  516  ;  Williams  v.  State,  3 
Tex  App.  316;  Hodges  z/.  State,  3  Tex. 


App.  473.  See  also  State  v.  Miller,  93 
Mo.  263. 

But  it  need  not  distinguish  between 
express  and  implied  malice;  and  it  is 
sufficient  on  the  question  of  intent  if 
it  so  explains  the  term  malice  as  to 
enable  the  jury  to  apply  to  the  evi- 
dence the  statutory  test  of  the  offense, 
viz.,  whether,  if  death  had  ensued,  the 
homicide  would  have  been  murder  in 
either  of  the  two  degrees.  Anderson 
V.  State,  I  Tex.  App.  730 ;  Wilson  v. 
State,  4  Tex.  App.  637. 

Where  the  instructions  in  explaining 
malice  failed  to  state  that  the  killing 
must  have  been  "unlawful  and  with- 
out justifying  circumstances,"  they 
were  held  to  be  erroneous.  Pickens 
V.  State,  13  Tex.  App.  353. 

Ability  to  Injure. — Where  in  charging 
an  assault  the  court  failed  to  explain 
the  meaning  of  the  statutory  term 
"coupled  with  an  ability  to  commit," 
there  being  evidence  which  made  such 
explanation  necessary,  it  was  held 
that  the  conviction  should  be  set 
aside.  Boles  v.  State,  18  Tex.  App. 
422. 

Deadly  Weapon. — Where  the  instru- 
ment with  which  an  assault  is  made  is 
not  per  se  a.  deadly  weapon,  instruc- 
tions should  be  given  as  to  the  mean- 
ing of  the  phrase  "deadly  weapon." 
Howard  v.  State,  18  Tex.  App.  348. 

In  Texas,  in  felony  cases,  a  failure 
of  the  court  to  instruct  as  to  the  nature 
of  the  offense  charged  is  error,  whether 
such  instructions  were  asked  or  not. 
Anderson  v.  State,  i  Tex.  App.  730; 
Hemanus  v.  State,  7  Tex.  App.  372. 

1.  State  V.  Miller,  93  Mo.  263. 

2.  Smith  V.  State,  i  Tex.  App.  516. 
See  also  Williams  v.  State,  3  Tex.  App. 
316. 

3.  State  V.  Mowry,  37  Kan.  370;  Peo- 
ple V.  Abbott,  97  Mich.  484;  Moore  v. 
State  (Tex.  Crim.  App.,  1894),  26  S.  W. 
Rep.  404;  King  v.  State  (Tex.,  1894), 
28  S.  W.  Rep.  947;  Blackwell  v.  State 
(Tex.  Crim.  App.,  1894),  26  S.  W.  Rep. 

397- 

4.  State    V.    Mowry,   37    Kan.    370; 
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It  is  the  proper  and  correct  practice  to  refuse  a  requested  in- 
struction upon  an  issue  not  raised  by  the  evidence  in  the  case.* 

Where  there  is  a  defective  statement  in  an  instruction  it  may 
be  cured  by  another  instruction*  or  by  another  portion  of  the 
same  charge.' 

4.  Verdict — a.  Conviction  of  Lesser  Offense — in  General.— 
It  is  well  settled  that  an  indictment  for  a  higher  offense  will  sus- 
tain a  conviction  of  a  lower  offense  included  in  the  higher,*  and 


People  V.  Davis  (Cal.,  1894),  36  Pac. 
Rep.  96;  Zedlitz  v.  State  (Tex.  Crim. 
App.,  1894),  26  S.  W.  Rep.  725. 

1.  Parrish  v.  State,  32  Tex.  Crim. 
Rep.  583;  State  v.  Kirkman  (Iowa, 
1894),  59  N.  W.  Rep.  24;  Hallz/.  State, 
9  Fla.  203;  Territory  v.  Hancock  (Ari- 
zona, 1894),  35  Pac.  Rep.  1060;  State 
V.  Woods  (Mo.,  1894),  27  S.  W.  Rep. 
1114. 

2.  Where  the  jury  was  instructed 
fully  as  to  the  statutory  definition  of 
the  crime  alleged,  and  from  the  evi- 
dence given  the  act  of  the  defendant 
■was  clearly  unlawful,  the  omission,  in 
another  instruction  in  relation  to  what 
constituted  the  offense  charged,  of  the 
word  "  unlawfully"  is  harmless.  Rol- 
lins V.  State,  62  Ind.  46. 

Where  on  the  trial  of  an  indictment 
the  jury  is  properly  instructed  as  to 
the  nature  of  the  charge  against  the 
prisoner,  it  is  not  ground  to  reverse 
a  judgment  on  a  verdict  of  guilty  that 
the  court  read  to  the  jury  the  wrong 
section  of  the  statute  under  which 
the  indictment  was  drawn.  Com.  v. 
Matz,  161  Pa.  St.  207. 

3.  State  V.  Dineen,  10  Minn.  407. 
Where  several  were  prosecuted  for 

an  assault  upon  an  officer  and  also  for 
a  simple  assault  upon  him,  it  was  held 
that  those  who  were  convicted  only  of 
a  simple  assault  could  not  complain  of 
inaccuracy  in  the  charge  relating  to 
what  was  necessary  to  convict  of  an 
assault  on  the  officer.  Com.  f.  Cooley, 
6  Gray  (Mass.)  350. 

4.  People  V.  Odell,  i  Dak.  Ter. 
197;  Territory  v.  Conrad,  i  Dak.  Ter. 
341;  Tyra  v.  Com.,  2  Mete.  (Ky.)  i; 
Bolding  V.  State,  23  Tex.  App.  172; 
Smith  V.  State,  35  Tex.  500,  and  the 
cases  cited  in  the  following  notes. 

The  conviction  for  a  misdemeanor 
on  an  indictment  for  a  felony  has  been 
made  possible  by  statutory  enact- 
ments, since  it  was  not  allowed  at 
common  law.  Most  of  our  states 
have    such     statutes.      See    i    Bish. 


Crim.  Law  (8th  ed.)§§  786-815;  i  Bish. 
Crim.  Proc.  (3d  ed)  §  417. 

By  Confession.— Somewhat  akin  to 
the  above  practice  is  that  whereby  the 
defendant  is  found  guilty  on  his  own 
confession  of  a  lower  offense  than  the 
indictment  charges.  Thus,  on  an  in- 
dictment for  a  felonious  assault,  the 
jury,  not  being  able  to  agree  as  to  the 
felonious  intent,  were  discharged  by 
arrangement,  so  that  the  defendant 
might  plead  guilty  to  a  common  as- 
sault with  a  view  to  compensation. 
Reg.  V.  Roxburgh,  12  Cox  C.  C.  8. 

Where  a  prisoner  is  indicted  for 
feloniously  cutting  and  wounding  he 
will  not  be  allowed  to  plead  guilty  to 
a  common  assault  simply.  He  must 
plead  to  the  felony,  and  if  no  evidence 
of  the  felony  is  offered  he  may  be  ac- 
quitted of  the  felony  and  found  guilty 
of  simple  assault  on  his  own  con- 
fession. Reg.  V.  Calverte,  3  C.  &  K. 
201. 

Nolle  Prosequi. — On  the  trial  of  an 
indictment  for  an  assault  with  intent 
to  murder,  where  the  prosecuting  at- 
torney, by  leave  of  the  court  and 
without  the  consent  of  the  prisoner, 
enters  a  nolle  prosequi  so  far  as  relates 
to  the  intent  of  murder,  such  entry  is 
equivalent  to  an  abandonment  of  that 
part  of  the  indictment,  which  is  no  fur- 
ther prosecuted,  and  to  that  extent  op- 
erates as  an  acquittal  of  the  prisoner. 
But  the  jury  may  still  convict  him  of 
the  minor  offense  of  an  assault,  in  re- 
spect to  which  a  nolle  prosequi  has  not 
been  entered.  Baker  v.  State,  12  Ohio 
St.  214.  Compare  Brittain  v.  State,  7 
Humph.  (Tenn.)  159;  Grant  v.  State,  2 
Coldw.  (Tenn.)  216. 

In  an  indictment  for  assault  with  in- 
tent to  murder  the  words  importing 
malice  may  be  stricken  out  by  the 
attorney-general,  the  prisoner,  by 
agreement,  pleading  guilty  of  an  as- 
sault and  battery;  and  a  valid  judg- 
ment may  be  entered  thereon.  Fer- 
rell  V.  State,  2  Lea  (Tenn.)  25. 


856 


Criminal  Prosecution.  ASSA  ULT  AND  BA TTER  Y. 


Verdist. 


it  is  not  important  that  the  greater  offense  charged  be  statutory 
or  common  law,  provided  it  necessarily  includes  the  crime  of 
which  the  defendant  has  been  found  guilty.* 

Assault  with  Intent  to  Murder. — Thus  an  indictment  for  assault  with 
intent  to  commit  murder  will  warrant  a  conviction  of  simple 
assault,*  of  an  assault  and  battery,^  of  an  assault  with  intent  to 
commit  murder  in  the  second  degree,*  of  an  assault  with  intent 
to  commit  manslaughter,'  of  an  assault  with  a  dangerous  weapon 
with  intent  to  do  bodily  harm  where  the  indictment  is  sufficient 
for  that  offense,®  or  of  an  assault  with  intent  to  kill.'' 

Assault  and  Battery. — Upon  the  trial  of  a  person  under  an  indict- 
ment for  an  assault  upon  an  officer,*  or  for  an  aggravated  assault 
with  a  deadly  weapon,*  or  for  an  assault  with  intent  to  ravish,** 


1.  Chacon  v.  Territory  (New  Mex., 
1893),  34  Pac.  Rep.  448. 

2.  Knight  v.  State,  70  Ind.  375; 
Mooney  v.  State,  33  Ala.  419; 
Bard  v.  State,  55  Ga.  319;  Wilson  v. 
State,  53  Ga.  205;  Dixon  v.  State,  3 
Iowa  416;  State  v.  Shepard,  ro  Iowa 
126;  State  V.  Jarvis,  21  Iowa  44;  State 
v.  Phinney,  42  Me.  384;  Territory  v. 
Dooley,  4  Mont.  295;  Baker  v.  State, 
12  Ohio  St.  214;  State  v.  Archer,  34 
Tex.  646;  Bedell  v.  State,  50  Miss.  492; 
State  V.  Coy,  2  Aik.  (Vt.)  181.  See  also 
Wilson  V.  People,  24  Mich.  410. 

But  where  an  indictment  charges  an 
assault  with  intent  to  commit  murder, 
a  verdict  for  a  lower  grade  of  offense 
must  show  the  whole  character  of  the 
ofifense.   People  v.  Cozad,  i  Idaho  167. 

3.  State  V.  Bowling,  10  Humph. 
(Tenn.)  52;  State  v.  Kennedy,  7 
Blackf.  (Ind.)  233;  Foley  v.  State,  9 
Ind.  363;  Gillespie  v.  State,  9  Ind. 
380;  Clark  V.  State,  12  Ga.  350;  State 
V.  Graham,  51  Iowa  72;  Wright  v. 
People,  33  Mich.  300;  Gardenheir  v. 
State,  6  Tex.  348;  Reynolds  v.  State, 
II  Tex.  120;  Johnson  v.  State,  17  Tex. 
515.  See  also  State  v.  Felner,  19  Wis. 
561.  But  see  Sweeden  v.  State,  19 
Ark.  205. 

In  Montana,  under  an  indictment 
which  charges  the  statutory  offense  of 
assault  with  intent  to  commit  murder, 
a  defendant  cannot  be  found  guilty  of 
an  assault  and  battery,  though  the  in- 
dictment charges  an  assault  and  bat- 
tery with  intent  to  commit  murder. 
Territory  v.  Dooley,  4  Mont.  295. 

4.  State  V.  Williams,  23  N.  H.  321; 
Wall  V.  State,  23  Ind.  150;  Smith  v. 
State,  2  Lea  (Tenn.)  614.  See  also 
Curry  v.  State,  4  Neb.  545;  Keeling  v. 
State,  107  Ind.  563. 


6.  Jarrell  v.  State,  58  Ind.  293;  State 
V.  White,  45  Iowa  325;  State  v.  Con- 
nor, 59  Iowa  357;  State  v.  Schaele,  52 
Iowa  608.  Compare  Moore  v.  People, 
146  111.  600. 

6.  State  V.  Schaele,  52  Iowa  608; 
Evans  v.  Territory  (Arizona,  1894),  36 
Pac.  Rep.  209;  West  v.  Territory  (Ari- 
zona, 1894),  36  Pac.  Rep.  207;  Black- 
well  V.  State  (Tex.  Crim.  App.,  1894), 
26  S.  W.  Rep.  397;  People  v.  Davidson, 
5  Cal.  313;  People  v.  English,  30  Cal. 
214;  Exp.  Max,  44  Cal.  579;  People  z/. 
Congleton,  44  Cal.  92;  State  z/.  Delany, 
28  La.  Ann.  434. 

Contra  where  the  indictment  does 
not  show  that  the  assault  was  made 
with  a  deadly  weapon.  People  v.  Mu- 
rat,  45  Cal.  281. 

7.  State  V.  Nichols,  8  Conn.  496; 
State  V.  Waters,  39  Me.  54;  State  v. 
Phinney,  42  Me.  384;  State  v.  Butman, 
42  N.  H.  490;  Robinson  v.  Com.,  16  B. 
Mon.  (Ky.)  609. 

Felonious  Intent. — So  an  indictment 
for  assault  with  intent  to  murder  will 
sustain  a  conviction  of  an  assault  with 
felonious  intent.  Com.  v.  Lang,  10 
Gray  (Mass.)  11. 

8.  State  V.  Webster,  39  N.  H.  96. 

9.  Chacon  v.  Territory  (N.  Mex., 
1893),  34  Pac.  Rep.  448;  Corley  v. 
State  (Ga.,  1894),  20  S.  E.  Rep.  212. 

10.  People  ^'.McDonald,  9  Mich.  150. 
But  in    State   v.   McAvoy,   73   Iowa 

557,  it  was  held  that  to  justify  a  con- 
viction of  assault  and  battery  under 
an  indictment  charging  an  assault 
with  intent  to  commit  rape,  actual 
violence  must  have  been  averred  in 
the  indictment.  On  which  point  see 
also  State  v.  McDevitt,  69  Iowa  549. 

An  indictment  charging  an  assault 
with   intent  to   commit  rape  will  not 
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or  with  intent  to  maim,*  or  for  rape,*  or  for  mayhem,*  or  for 
an  affray,*  the  accused  may  be  found  guilty  of  an  assault  and 
battery.* 

Simple  Assault. — So,  on  an  indictment  for  an  assault  with  intent 
to  do  bodily  harm,®  or  for  an  assault  with  a  dangerous  weapon,'' 
or  for  an  assault  and  battery,®  or  for  other  aggravated  assault,*  a 
conviction  may  be  had  for  a  simple  assault. 


sustain  a  conviction  of  an  attempt  to 
commit  rape  by  fraud,  as,  for  example, 
by  administering  chloroform  to  the 
woman.  Milton  v.  State,  23  Tex.  App. 
204. 

An  indictment  for  unlawfully  as- 
saulting and  having  carnal  knowledge 
of  a  girl  between  ten  and  twelve  years 
of  age  will  sustain  a  conviction  of  at- 
tempt to  commit  that  offense.  Reg. 
V.  Rvland,  11  Cox  C.  C.  loi,  18  L.  T. 
53S,  "16  W.  R.  941. 

An  indictment  for  carnally  knowing 
and  abusing  a  girl  under  ten  years  of 
age  will  sustain  a  conviction  of  an  as- 
sault. Reg.  V.  Folkes,  2  M.  &  Rob. 
460.  But  see  Reg.  v.  Catherall,  13  Cox 
C.  C.  109. 

1.  Haslip  V.  State,  4  Hayw.  (Tenn.) 

273- 

2.  People  V.  Abbott,  97  Mich.  484; 
Richie  v.  State,  58  Ind.  355;  Mills  v. 
State,  52  Ind.  188. 

Indictment  for  Bape. — An  indictment 
for  rape  will  sustain  a  conviction  of 
assault  with  intent  to  commit  rape. 
State  V.  McLaughlin,  44  Iowa  82. 

3.  Benham  v.  State,  i  Iowa  542. 

4.  Affray. — Upon  an  indictment  for 
an  affray,  one  of  the  defendants  may 
be  found  guilty  of  an  assault  and  bat- 
tery. State  V.  Allen,  4  Hawks  (N. 
Car.)  356.  But  in  that  case  the  in- 
dictment must  contain  all  the  substan- 
tive allegations  necessary  to  let  in 
proof  of  the  assault  and  battery. 
Childs  V.  State,  15  Ark.  204;  State  v. 
Woody,  2  Jones  (N.  Car.)  335. 

5.  At  common  law  a  person  cannot 
be  convicted  of  assault  and  battery 
on  an  indictment  for  felonious  homi- 
cide, the  misdemeanor  being  merged 
in  the  felony.  Wright  v.  State,  5  Ind. 
527,  sustaining  a  motion  in  arrest  of 
judgment.  But  such  is  not  the  com- 
mon law  in  Kansas.  State  v.  O'Kane, 
23  Kan.  244. 

6.  Oston  V.  State,  4  Greene  (Iowa) 
140;  Reg.  V.  Oliver,  Bell  C.  C.  287; 
Reg.  V.  Taylor,  20  L.  T.  402;  Reg.  v. 
Yeadon,  L.  &  C.  81;  Reg.  v.  Phillips, 
3  Cox  C.  C.  225. 


But  in  Young  v.  People,  6  111.  App. 
434,  it  was  held  that  an  indictment  for 
an  assault  with  a  deadly  weapon  with 
intent  to  commit  bodily  injury  will 
not  support  a  verdict  of  guilty  of  an 
assault  and  battery. 

7.  Bryant  v.  State,  41  Ark.  359. 

8.  Reg.  V.  Taylor,  L.  R.  i  C.  C.  194; 
Reg.  V.  Canwell,  11  Cox  C.  C.  263; 
Lewis  V.  State,  33  Ga.  131. 

In  an  indictment  against  several  for 
an  assault  and  battery,  some  may  be 
convicted  of  an  assault,  and  others  of 
an  assault  and  battery.  White  v.  Peo- 
ple, 32  N.  Y.  465. 

9.  People  V.  Warner,  53  Mich.  78; 
Harrison  v.  State,  12  Tex.  App.  93; 
Smith  V.  State,  35  Tex.  500;  State  v. 
Marcks  (N.  Dak.,  1894).  58  N.  W.  Rep. 
25;  Wagner  z'.  State  (Neb.,  1894),  61  N. 
W.  Rep.  85:  State  v.  Howes,  26  W.  Va. 
no,  where  an  indictment  for  robbery 
was  insufficient  for  that  offense,  but 
charged  an  assault;  State  v.  White,  52 
Mo.  App.  285. 

Where  a  person  was  indicted  for  a 
felonious  assault,  a  conviction  for  a 
simple  assault  was  held  to  be  valid. 
State  V.  Grimes,  29  Mo.  App.  470. 
But  see  State  v.  Webster,  39  N.  H.  96, 
where  it  is  held  that  this  doctrine  is 
not  true  unless  the  statute  so  pro- 
vides. 

Stabbing. — So  where  a  person  was 
indicted  for  stabbing,  it  was  held  that 
he  could  be  found  guilty  of  simple  as- 
sault. Whilden  v.  State,  25  Ga.  396, 
71  Am.  Dec.  181. 

Shooting. — And  a  conviction  of  sim- 
ple assault  upon  an  indictment  for 
shooting  with  intent  to  wound  was 
held  to  be  valid.  White  v.  State,  13 
Ohio  St.  569. 

Riotous  Assault. — Where  the  indict- 
ment charged  an  assault  committed 
riotously,  the  accused  was  properly 
found  guilty  of  simple  assault.  Com. 
V.  Hall,  142  Mass.  454. 

Intended  Mayhem. — And  where  the 
indictment  charged  an  assault  with 
intent  to  commit  mayhem,  the  defend- 
ant  was  found   guilty   of   simple   as- 
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Assault  with  Intent  to  Kill. — Upon  an  indictment  for  an  assault  with 
intent  to  kill,  one  may  be  convicted  of  a  simple  assault,*  or  of  an 
assault  and  battery  if  the  indictment  charges  and  the  proof  shows 
an  actual  battery,*  or  under  similar  conditions  of  an  assault  with 
a  deadly  weapon.^ 

b.  Sufficiency  of  Verdict. — A  verdict  which  convicts  of 
an  assault  in  words  that  do  not  constitute  an  offense  against  the 
law,*  or  which  fails  to  respond  to  the  issue,*  or  is  unwarranted 


sault.  McBride  v.  State,  7  Ark.  374; 
Com.  V.  McGrath,  115  Mass.  150. 

1.  Warrock  v.  State,  9  Fla.  404; 
State  V,  Cooper,  31  Kan.  506;  Guy  v. 
State,  I  Kan.  448;  State  v.  Triplett,  52 
Kan.  678;  Gibson  v.  State,  38  Miss. 
295;  Stewart  v.  State,  5  Ohio  241. 

2.  Stewart  v.  State,  5  Ohio  241; 
State  V.  Schreiber,  41  Kan.  307;  State 
V.  Stedman,  7  Port.  (Ala.)  495;  People 
V.  Davis,  4  Park.  Cr.  Rep.  (N.  Y.)  61. 
But  see  Warrock  v.  State,  9  Fla.  404. 

3.  People  V.  Gordon  (Cal.,  1S94),  37 
Pac.  Rep.  534;  State  v.  Collyer,  17 
Nev.  275.  See  also  King  v.  State 
(Tex.,  1894),  28  S.  W.  Rep.  947; 
Moore  v.  State  (Tex.  Cr.  App.,  1894), 
26  S.  W.  Rep.  403. 

4.  State  V.  Oliver,  38  La.  Ann.  632. 
Thus   an  "assault   with    intent    to 

kill"  is  not  an  ofifense  under  the  crim- 
inal law  of  Texas ;  hence  a  verdict 
convicting  a  person  of  an  "assault  with 
intent  to  kill "  is  nugatory.  Long  v. 
State,  34  Tex.  566. 

On  the  trial  of  an  indictment  for  an 
assault  with  intent  to  murder,  the 
jury  cannot  find  a  verdict  of  an  at- 
tempt to  make  an  assault.  There  be- 
ing no  such  crime,  the  verdict  is  void. 
Wilson  V.  State,  53  Ga.  205. 

Where  upon  an  indictment  for  an 
assault  with  intent  to  kill  and  murder 
the  jury  found  "  the  defendant  guilty 
of  an  assault  and  battery,  with  intent, 
involuntarily,  but  in  the  commission 
of  an  unlawful  act,  to  murder  Charles 
Fenney,  as  charged  in  the  indictment," 
it  was  held  that  the  verdict  convicted 
of  an  offense  unknown  to  the  law, 
and  that  there  was  ground  for  a  new 
trial.     Thetge  v.  State,  83  Ind.  126. 

In  State  v.  Hendricks,  38  La.  Ann. 
682,  it  was  held  that  a  verdict  of  guilty 
of  shooting  with  intent  to  kill  does 
not  meet  any  offense  denounced  by 
any  statute  of  the  state,  and  that 
therefore  the  verdict  should  be  set 
aside. 

But  where  a  verdict  is  found  for  an 
aggravated  assault  not  known  to  the 


law,  it  may  still  be  good  for  a  simple 
assault  or  assault  and  battery.  Thus, 
there  being  no  statutory  offense  in 
Michigan  consisting  of  an  assault  with 
intent  to  kill,  a  verdict  that  the  re- 
spondent was  guilty  of  an  assault  with 
intent  to  kill  amounts  to  no  more  than 
a  finding  that  he  was  guilty  of  a  sim- 
ple assault.  Wilson  v.  People,  24 
Mich.  410;  Wright  v.  People,  33  Mich. 
300. 

6.  A  verdict  which,  on  the  trial  of  an 
indictment  for  an  assault  with  intent 
to  murder,  finds  the  defendant  guilty 
of  an  intent  to  maim,  which  is  re- 
sponsive to  only  part  of  the  issue,  is 
a  mere  nullity,  and  a  motion  in  arrest 
of  judgment  should  be  sustained.  Al- 
len V.  State,  52  Ala.  391. 

Besponsive  to  Separable  Allegation. — 
But  where  an  indictment  charged  the 
accused  with  an  assault  with  intent 
to  abuse  and  carnally  know  a  female 
child,  it  was  held  that  he  might  be 
convicted  of  an  assault  to  abuse  her 
simply,  as  the  allegation  of  such  in- 
tention is  divisible.  Rex  v.  Dawson, 
3  Stark.  62. 

An  indictment  contained  one  count 
which  charged  that  the  prisoner  in 
and  upon  a  girl  between  the  ages  of 
ten  and  twelve  "  unlawfully  did  make 
an  assault  and  her  did  then  and  there 
unlawfully  and  carnally  know  and 
abuse  against  the  form  of  the  statute." 
Held,  that  the  indictment  charged  an 
assault  as  a  distinct  and  separable  of- 
fense, and  that  a  conviction  of  a  com- 
mon assault  was  good.  Reg.  v.  Guth- 
rie, L.  R.  I  C.  C.  241. 

Where  the  indictment  charged  an 
assault  and  battery  and  false  impris- 
onment in  the  same  count  the  jury 
found  the  prisoner  guilty  of  assault 
and  false  imprisonment,  and  not  guilty 
of  battery,  and  the  verdict  was  sus- 
tained. Francisco  v.  State,  24  N.  J.  L. 
32. 

Compare  State  v.  Creighton,  i  Nott 
&  M.  (S.  Car.)  256,  where  it  was  held 
that  where  the  jury  on  a  count  for  a 
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by  the  indictment,*  is  fatally  defective.  And  where  the  verdict 
does  not  find  the  defendant  guilty  of  the  same  offense  of  which 
he  was  orally  declared   guilty   by   the  jury,*   or  where   there   is 


riot  and  assault  in  an  indictment  find 
"  B.  guilty  of  a  riot,"  it  is  a  partial 
finding  of  an  entire  count,  and  hence 
void. 

Also  State  v.  Wilburne,  2  Brev.  (S. 
Car.)  296,  in  which  case  it  was  held 
that  if  an  indictment  for  an  assault 
and  battery  contains  but  one  count, 
the  grand  jury  cannot  find  a  true  bill 
as  to  the  assault  and  no  bill  as  to  the 
battery,  but  must  find  generally  on  the 
whole  charge  as  set  forth  in  the  in- 
dictment. 

Besponsive  to  One  of  Several  Counts. — 
Where  an  indictment  contained  four 
counts,  the  first  two  charging  an  as- 
sault, in  different  forms,  with  intent 
to  murder,  the  last  two  charging  an 
assault  with  intent  to  kill,  and  the 
jury  found  the  prisoner  guilty  on  the 
last  count,  the  legal  effect  of  the  ver- 
dict is  an  acquittal  on  the  others. 
State  V.  Phinney,  42  Me.  384. 

Where  an  indictment  charges  an 
assault  with  intent  to  murder  and  as- 
sault with  intent'  to  commit  man- 
slaughter, a  general  verdict  of  guilty 
is  good,  since  the  crimes  are  of  the 
same  nature,  and  the  verdict  will  be 
presumed  to  apply  to  the  higher  of- 
fense.    Frolich  v.  State,    11   Ind.   213. 

But  where  the  accused  was  charged 
in  one  count  with  an  assault  with 
intent  to  commit  murder,  and  in 
another  count  with  a  shooting  with 
intent  to  kill,  which  are  distinct 
offenses  under  the  Ohio  statute, 
and  the  jury  found  the  defendant 
guiltytof  an  "assault  with  intent  to 
kill  and  murder  George  Lewis  in  man- 
ner and  form  as  alleged,"  etc.,  but  said 
nothing  as  to  the  charge  of  shooting, 
it  was  held  that  the  finding  was  not 
sufficient.     Wilson  v.  State,  20  Ohio  26. 

1.  Rex  V.  Duffin.  R.  &  R.  C.  C.  365, 
I  East  P.  C.  437;  Thetge  v.  State,  83 
Ind.  126.  Compare  Bittick  v.  State, 
40  Tex.  117. 

Accessory  Before  the  Fact. — Where  an 
indictment  charged  an  assault  with  a 
dangerous  weapon  with  intent  C.  D. 
to  kill  and  murder,  a  verdict  that  the 
prisoner  was  guilty  of  being  accessory 
ijefore  the  fact  to  an  assault  with  in- 
tent to  kill  C.  D.  cannot  be  sustained. 
State  V.  Scannell,  39  Me.  68.  See  also 
Hughes  V.  State,  12  Ala.  458. 

86 


Intent  to  Murder — Whipping.  —Where , 
upon  an  indictment  for  an  assault 
with  intent  to  murder,  the  defendant 
was  found  guilty  of  whipping  his  wife, 
it  was  held  that  judgment  should  be 
arrested,  whipping  one's  wife  being 
a  distinct  statutory  offense.  Manigault 
V.  State,  53  Ga.  113. 

Intent  to  Murder — Malicious  Shooting. 
— An  indictment  for  an  assault  with 
intent  to  kill  and  murder  in  the  first 
degree  does  not  include  the  offense  of 
malicious  shooting.  McCroskey  v. 
State,  2  Coldw.  (Tenn.)  178. 

Intent  to  Murder — Assault  with  Deadly 
Weapon.  —  Underan  information  charg- 
ing the  accused  with  an  assault  with 
intent  to  commit  murder  a  verdict 
finding  him  "  guilty  of  assault  with  a 
deadly  weapon  with  intent  to  do  bodily 
harm  "  is  erroneous,  as  such  verdict 
convicts  him  of  an  offense  other  than 
the  one  alleged  in  the  information. 
State  V.  Ackles,  8  Wash.  462. 

Intent  to  Kill. — A  verdict  by  which 
the  prisoner  is  found  "guilty  of  an 
assault  and  battery,  with  intent  to 
kill,"  without  reference  to  sufficient 
indictment,  and  without  specifying  the 
means  by  which  the  assault  and  bat- 
tery were  committed,  will  not  author- 
ize a  sentence  for  any  offense  beyond 
a  simple  assault  and  battery.  People 
V.  Davis,  4  Park.  Cr.  Rep.  (N.  Y.)  61. 

Biotous  Assault  and  Battery. — Under 
an  indictment  charging  four  with  riot 
and  a  riotous  assault  and  battery  one 
may  be  convicted  of  an  assault  and 
battery  and  the  others  acquitted  gen- 
erally. Shouse  V.  Com.,  5  Pa.  St.  83, 
distinguishing  King  v.  Seedbury,  i  Ld. 
Raym.  484.. 

2.  Where  the  verdict  found  the  pris- 
oner guilty  of  an  assault  with  a  knife 
with  intent  to  kill  and  murder,  and 
the  jury,  upon  being  polled,  said  that 
they  found  the  prisoner  guilty  of  an 
assault  with  a  knife  without  the  intent 
to  kill  and  murder,  it  was  held  that 
the  verdict  must  be  set  aside.  Com. 
V.  Walsh,  132  Mass.  8. 

But  where,  on  the  trial  of  an  in- 
dictment for  an  assault  with  intent  to 
kill,  the  jury  returned  a  verdict  of 
guilty,  and,  the  jury  being  polled,  one 
of  them  said  that  he  assented  to  the 
verdict,  but  doubted  that  the  prisoner 
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doubt  as  to  what  the  jury  means,*  the  verdict  will  be  set  aside ; 
but  it  will  not  be  vitiated  for  mere  surplusage.* 

5.  Judgment. — The  judgment  must  be  authorized  by  the  verdict 
or  it  will  be  reversed.' 


intended  to  kill  at  the  beginning  of 
the  assault,  but  before  the  affair 
ended  he  thought  he  did  intend  to 
kill,  and  the  juror  concluded  to  ad- 
here to  the  verdict,  it  was  held  that 
it  was  properly  received.  Henderson 
V.  State,  12  Tex.  535. 

1.  Uncertainty. — Where,  upon  an  in- 
dictment for  assault  and  battery,  the 
verdict  found  the  defendant  "guilty 
of  an  assault,  but  not  with  the  inten- 
tion of  injuring  the  parties,  and  hot 
of  battery,"  a  new  trial  was  granted 
because  there  was  doubt  as  to  what 
the  jury  meant.  State  v.  Izard,  14 
Rich.  (S.  Car.)  2og. 

Sufficiently  Specific. — Where  no  dis- 
tinction is  made  by  the  statute  be- 
tween an  assault  with  intent  to  kill 
committed  with  malice  aforethought, 
and  one  committed  without  malice 
aforethought,  a  verdict  of  guilty  of 
assault  with  intent  to  kill  is  sufficient. 
State  V.  Berning,  gi  Mo.  82. 

On  the  trial  of  an  indictment  for  an 
alleged  assault  and  battery  upon  a 
person  named,  with  intent  to  murder 
him,  by  shooting  him  with  a  gun 
loaded  with  shot  and  powder,  a  ver- 
dict is  sufficient  if  it  finds  the  "  de- 
fendant guilty  of  assault  and  battery," 
without  the  addition  thereto  of  the 
phrase  "as  charged  in  the  indict- 
ment."    Rollins  V.  State,  62  Ind.  46. 

On  an  information  containing  two 
counts,  a  verdict  in  these  words, 
"  Guilty — with  intent  to  murder,"  be- 
ing responsive  to  the  first  count,  is 
not  defective  for  failing  to  use  the 
words  "with  a  dangerous  weapon," 
which  are  necessarily  implied.  State 
V.  Smith,  38  La.  Ann.  479. 

A  verdict  of  "assault  to  kill,  with- 
out malice,"  instead  of  "an  assault 
with  intent  to  kill,  without  malice,"  is 
sufficient.  State  v.  Clarkson,  96  Mo. 
22^,  followed  in  State  v.  Dooley  (Mo., 
1894),  26  S.  W.  Rep.  558. 

A  general  verdict  of  guilty  and  fine 
of  $1.00  against  a  defendant  who 
is  charged  with  an  aggravated  assault 
and  also  an  assault  and  battery,  will 
be  presumed  in  the  appellate  court 
from  the  smallness  of  the  fine  to  ap- 
ply to  the  lowest  grade  of  offense  and 


is  not  uncertain.  Martin  /.  State,  46 
Ark.  38. 

An  indictment  for  an  assault  with 
intent  to  commit  murder  in  the  first 
degree,  but  omitting  the  words  "in 
the  first  degree,"  was  held  to  sustain  a 
verdict  of  conviction  thereof.  Logan 
V.  State,  2  Lea  (Tenn.)  222. 

How  Construed. — Where  one  count 
of  an  indictment  charged  an  assault 
and  battery  with  intent  to  kill,  and 
the  other  count  charged  an  aggravated 
assault  and  battery,  and  the  jury 
found  a  verdict  of  guilty  of  assault 
and  battery,  it  was  held  that  this  must 
be  construed  to  mean  a  simple,  not  an 
aggravated,  assault.  State  v.  Smalls, 
17  S.  Car.  63. 

2.  Where,  before  a  justice  of  the 
peace,  the  jury  returned  a  verdict  of 
"guilty  of  a  breach  of  the  peace,"  it 
was  held  to  be  substantially  correct. 
State  V.  Douglass,  i  Greene  (Iowa) 
550. 

Where  the  defendar*^  was  indicted 
for  an  assault  with  intent  to  kill  and 
murder,  and  the  jury  found  him  guilty 
of  "assault  in  an  attempt  to  commit 
manslaughter,"  it  was  held  that  the 
verdict  was  good  as  a  finding  of  guilty 
of  the  "assault."  Bedell  v.  State,  50 
Miss.  492. 

A  verdict  of  guilty  of  "  aggravated 
assault  and  battery,"  where  no  bat- 
tery was  charged  or  proven,  is  never- 
theless valid;  the  words  "and  bat- 
tery" may  be  considered  surplusage. 
Bittick  V.  State,  40  Tex.  117. 

3.  Under  an  indictment  for  an  as- 
sault with  intent  to  murder,  a  special 
verdict  finding  the  defendant  "guilty 
of  striking  with  a  loaded  whip,  calcu- 
lated to  produce  death,  without  any 
cause  of  provocation,"  will  not  author- 
ize a  judgment  of  "guilty  in  manner 
and  form  as  charged  in  the  indict- 
ment." Scitz  V.  State,  23  Ala. 
42. 

Where  the  defendant  was  found 
guilty  of  a  crime  which  in  the  opinion 
of  the  court  was  not  included  in  the 
one  charged  in  the  indictment,  it  was 
held  competent  to  sentence  him  for  an 
offense  which  was  included  in  the  in- 
dictment and  also  necessarily  included 
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IV.    Civil  action  foe  Damages — 1.  Setting  Forth  Damages. — In 

an  action  for  assault  and  battery  it  is  necessary  to  set  forth  in  the 
declaration  only  such  damages  as  the  law  will  not  presume  to  be 
the  necessary  or  usual  consequence  of  the  injury  complained  of.* 

2.  Excessive  Force,  How  Pleaded. — Where  the  defendant  pleads 
molliter  mamis  iiiiposuit  or  sofi  assault  demesne,  the  issue  as  to 
whether  the  defendant  used  excess  of  force  may  be  raised  by  repli- 
cation de  injuria.  It  is  not  necessary  that  such  excess  should  be 
specially  pleaded.* 

3.  Pleading  Justification. — Under  a  mere  general  denial,  the 
defendant  cannot  introduce  evidence  tending  to  prove  a  justifica- 
tion of  the  assault.* 

4.  Damages  Recoverable. — The  jury  will  award  the  plaintiff 
damages    as    compensation    for    the    injury  done  to  him,*    and 


in  the  verdict.     State  v.   Schaele,    52 
Iowa  608. 

Erroneous  Sentence. — Where  the  ver- 
dict of  the  jury  is  in  legal  effect  that  the 
prisoner  is  guilty  of  a  simple  assault 
or  assault  and  battery  and  the  court 
passes  sentence  as  for  a  felony,  it  is 
error  for  which  the  judgment  will  be 
reversed.  People  v.  Wilson,  g  Cal. 
259;  O'Leary  v.  People,  4  Park.  Cr. 
Rep.  (N.  Y.)  187;  Hussy  v.  People,  47 
Barb.  (N.  Y.)  503. 

1.  I  Chitty  PI.  428;  2  Greenl.  Ev.  § 
8q;  O'Leary  v.  Rowan,  31  Mo.  117; 
Birchard  v.  Booth,  4  Wis.  67. 

Only  so  much  of  statement  of  spe- 
cial damage  should  be  inserted  as  can 
be  proved.  Myers  v.  Goodchild,  8  C. 
&  P.  313,  34  E.  C.  L.  405. 

2.  Hannen  v.  Edes,  15  Mass.  349; 
Curtis  V.  Carson,  2  N.  H.  539;  Dole  v. 
Erskine,  35  N.  H.  503;  Bennett  v.  Ap- 
pleton,  25  Wend.  (N.  Y.)37i;  Mellen 
V.  Thompson,  32  Vt.  407;  Harrison  v. 
Harrison,  43  Vt.  417.  See  Sampson 
V.  Henry,  n  Pick.  (Mass.)  379. 

3.  Thomas  v.  Werremeyer,  34  Mo. 
665;  Hathaway  f.  Hatchard,  160  Mass. 
296;  Cooper  V.  McKenna,  124  Mass. 
284;  Levi  V.  Brooks,  121  Mass.  501. 
See  also  Gray  v.  Ayres,  7  Dana  (Ky.) 
375;  Schnaderbeck  v.  Worth,  8  Abb. 
Pr.  (N.  Y.  Supreme  Ct.)  37;  Moore  v. 
Devoy.  37  How.  Pr.  (N.  Y.)  19;  Roe 
V.  Rogers,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  356;  Schneider  v.  Schultz,  4 
Sandf.  (N.  Y.)  664.  The  burden  of 
proof  of  justification  is  on  the  defend- 
ant.    Blake  v.  Damon,  103  Mass.  199. 

To  an  action  for  assault,  battery, 
and  wounding,  defendants  pleaded 
that  they  gently  laid  hands  on  the 
plaintiff  to  arrest  him  for  felony,  and 


did  him  no  more  injury  than  was  nec- 
essary in  effecting  an  arrest.  Held, 
that  moliter  manus  itnposuit  is  insuf- 
ficient as  to  wounding;  that  the  plea, 
in  order  to  be  good,  should  aver  such 
facts  as  would  show  that  the  wound- 
ing as  well  as  the  assault  was  justifi- 
able. Boles  V.  Pinkerton,  7  Dana 
(Ky.)  453.  See  also  Robinson  v. 
Hawkins,  4  B.  Mon.  (Ky.)  134. 

4.  Beck  V.  Thompson,  31  W.  Va. 
459,  18  Am.  St.  Rep.  870;  McWiiliams 
V.  Bragg,  3  Wis.  424;  Vosburg  v.  Put- 
ney, 86  Wis.  278;  Caldwell  v.  Central 
Park,  etc.,  R.  Co.  (N.  Y.  C.  PI.),  27  N. 
Y.  Supp.  397;  Peterson  v.  Toner,  80 
Mich.  350;  Elliott  V.  Van  Buren,  33 
Mich.  49;  Morgan  v.  Curley,  142  Mass. 
107;  Bell  V.  Martin  (Tex.  Civ.  App., 
1893),  28  S.  W.  Rep.  108;  Galveston, 
etc.,  R.  Co.  V.  McMonigal  (Tex.  Civ. 
App.,  1892),  25  S.  W.  Rep.  341.  See 
also  Townsend  v.  Briggs,  99  Cal.  481. 

Provocation. — A  ruling  that  plaintiff 
could  recover  no  damages  for  injured 
feelings  or  mental  anxiety  if  the  as- 
sault was  made  on  provocation  is  not 
one  which  defendant  could  object  to. 
Johnson  v.  McKee,  27  Mich.  471.  See 
also  Dresser  v.  Blair,  28  Mich.  501. 

Humiliation,  etc.— In  an  action  for 
assault  the  jury  in  estimating  dam- 
ages may  consider  any  humiliation  or 
loss  of  reputation  and  social  position 
accruing  to  plaintiff  from  the  commis- 
sion of  the  offense,  though  such  results 
of  the  assault  are  not  pleaded,  and 
there  is  no  evidence  as  to  the  amount 
of  damages  resulting  therefrom.  Kel- 
ley  V.  Kelley  (Ind.,  1893),  34  N.  E. 
Rep.  1009. 

Latent  Injuries. — In  an  action  for  an 
assault  it  was  error,  in  the  absence  of 
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exemplary  damages  may  be  granted  in  cases  of  aggravated 
assault.*  The  plaintiff  is  entitled  to  recover  some  damages, 
though  only  an  assault  is  proved,  and  no  special  damage  is 
alleged.* 


supporting  proof,  to  so  charge  the  jury 
as  to  give  them  to  understand  that 
the  assault  was  necessarily  unlawful, 
and  that  so  long  as  they  did  not  exceed 
the  amount  of  damages  claimed  in  the 
declaration  they  could  allow  what  they 
thought  fit  in  view  of  the  possibility 
that  latent  injuries  were  inflicted. 
Drew  V.  Comstock,  57  Mich.  176. 

Justifiable  Assault. — A  judgment  for 
plaintiff  in  an  action  for  an  assault 
committed  by  defendant  while  defend- 
ing his  possession  was  reversed  for 
an  instruction  permitting  the  jury  to 
award  to  plaintiff  her  actual  damages, 
even  though  defendant  did  not  exceed 
his  just  rights  in  defending;  and  this, 
too,  though  there  were  other  instruc- 
tions inconsistent  with  that.  Phillips 
V.  Jamieson,  51  Mich.  153. 

Misjoinder.  —  A  complaint  which 
states  facts  constituting  a  cause  of  ac- 
tion for  an  assault  and  battery,  and 
also  a  cause  of  action  for  slander,  both 
in  the  same  count,  and  alleges  that 
the  plaintiff  was  greatly  injured  in  her 
person  and  also  in  her  character  and 
feelings,  and  claims  damages  generally 
for  a  specified  sum,  is  bad  on  demurrer. 
Brewer  v.  Temple,  15  How.  Pr.  (N.  Y.) 
286,  overruled  in  Anderson  v.  Hill,  53 
Barb.  (N.  Y.)  238. 

1.  Bundy  v.  Maginess,  76  Cal.  532; 
Elliott  V.  Van  Buren,  33  Mich.  49; 
Welch  V.  Ware,  32  Mich.  78;  Johnson 
V.  Smith,  64  Me.  553;  Webb  v.  Oilman, 
80  Me.  177;  Drohn  v.  Brewer,  77  111. 
280;  Harrison  v.  Eljr,  120  111.  83;  Mc- 
Williams  v.  Bragg,  3  Wis.  424;  Birch- 
ard  V.  Booth,  4  Wis.  67;  Morely  v. 
Dunbar,  24  Wis.  183;  Crosby  v. 
Humphreys  (Minn.,  1894),  60  N.  W. 
Rep.  843.  See  also  Corwin  v.  Walton, 
18  Mo.  71,  59  Am.  Dec.  285;  Mallett 
V,  Beale,  66  Iowa  71.  Compare  Beck 
V.  Thompson,  31  W.  Va.  459,  18  Am. 
St.  Rep.  870. 

Defendant's  Wealth. — In  estimating 
the  amount  of  punitory  damages,  de- 
fendant's wealth  may  be  considered 
by  the  jury.  Spear  v,  Sweeney  (Wis., 
1894),  60  N.  W.  Rep.  1060. 

Not  Matter  of  Bight.  —  Exemplary 
damages  are  not  recoverable  as  a  mat- 
ter of  right,  but  are  given  to  stamp 
the  condemnation   of   the  jury   upon 


the  acts  of  the  defendant  because  of 
their  malicious  or  oppressive  charac- 
ter. Goldsmith  v.  Joy,  61  Vt.  488,  500, 
15  Am.  St.  Rep.  923,  citing  Earl  v. 
Tupper,  45  Vt.  275. 

2.  Lewis  z/.  Hoover,  3  Blackf.  (Ind.) 
407;  Andrews  v.  Stone,  10  Minn.  52. 

Although  a  jury  may  give  merely 
nominal  damages,  yet  where  there  is 
proof  of  an  actual  battery  they  can- 
not find  a  verdict  for  the  defendant. 
Dinkins  v.  Debruhl,  2  Nott  &  M.  (S. 
Car.)  85.  See  also  IBirchard  z/.  Booth, 
4  Wis.  67. 

Excess  of  Force. — Where  the  plaintiff 
made  the  first  assault,  but  there  was 
an  excess  of  force  used  by  the  defend- 
ant, the  plaintiff  may  recover  damages 
for  such  excess.  Hannen  v.  Edes,  15 
Mass.  347;  Curtis  v.  Carson,  2  N.  H. 
539;  Dole  V.  Erskine,  35  N.  H.  503; 
Barnett  v.  Appleton,  25  Wend.  (N.  Y.) 
371;  Likes  z/.  Van  Dike,  17  Ohio  454; 
Harrison  v.  Harrison,  43  Vt.  417;  Mel- 
len  V.  Thompson,  32  Vt.  407. 

Eecovery  by  Both. — Recoveries  may 
be  had  in  cross-actions  for  the  same 
affray, — by  the  person  assailed  for  the 
assault  and  battery  first  committed 
upon  him,  and  by  the  assailant  for  the 
excess  of  force  used  by  the  person  as- 
sailed. Dole  V.  Erskine,  35  N.  H.  503. 
Compare  Elliott  v.  Brown,  2  Wend. 
(N.  Y.)  499,  22  Am.  Dec.  644. 

Counterclaim  by  Defendant. — Slone  v. 
Slone,  2  Mete.  (Ky.)  339,  holds  that 
defendant  may  counterclaim  for  as- 
sault and  battery  committed  upon  him 
by  the  plaintiff  at  the  same  time  and 
place.  Contra,  Schnaderbeck  z/. Worth, 
8    Abb.    Pr.    (N.    Y.    Supreme    Ct.) 

■hi- 

Several  Defendants. — If  the  jury  in  a 
joint  action  of  assault  and  battery  as- 
sess the  damages  severally  against 
the  several  defendants  (the  cases  of 
them  all  being  before  the  same  jury), 
it  is  error  unless  a  nolle  prosequi  is 
entered  by  the  plaintiff  against  all 
but  one,  and  judgment  is  taken  for 
the  damages  assessed  against  that 
one,  in  which  case  the  error  is  cured. 
Ammonett  v.  Harris,  i  Hen.  &  M. 
(Va.)  488.  See  also  Crooks  v.  Nippolt, 
44  Minn.  239.  Compare  Bevin  v.  Lin- 
guard,   I   Brev.  (S.  Car.)  503,  2  Am. 
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If,  on  a  joint  assault  and  battery,  the  plaintiff  severs  his  actions, 
all  the  facts  occuring  at  the  time  of  the  assault  and  battery  may 
go  to  the  jury  at  the  trial  of  either  of  the  actions.* 


Dec.  684;  Cox  V.  Cooke,  i  J.  J.  Marsh. 
(Ky.)36o. 

Where  one  of  two  defendants  de- 
faulted, and  final  judgment  was  ren- 
dered against  him,  and,  after  a  ver- 
dict returned  against  the  other  defend- 
ant, a  separate  judgment  was  rendered 
against  him,  it  was  held  that  the  pro- 
ceedings were  erroneous.  Allen  v. 
Wheatley,  3  Blackf.  (Ind.)  332;  Flem- 
ing V.  McDonald,  50  Ind.  278. 

In  a  joint  action  of  assault  and  bat- 
tery against  twelve  defendants,  the 
process  having  been  served  on  two 
only,  and  they  having  come  in  and 
pleaded  not  guilty,  the  jury  found 
them  guilty  in  general  terms  and  as- 
sessed damages  against  them  jointly. 
The  plaintiff,  in  consequence  of  an 
order  of  court,  released  a  part  of  the 
damages  to  those  defendants  (not 
mentioning  the  others),  and  took  judg- 
ment against  them  for  the  balance. 
After  this  he  could  not  proceed  to  ob- 
tain additional  damages  against  any 
of  the  other  defendants.  But  if  he 
had  not  taken  judgment,  he  might 
have  had  damages  assessed  on  other 
writs  of  inquiry  or  issues  against  the 
other   defendants,   and   finally   taken 


judgment  against  any  one  of  them 
pro  melioribus  damnis.  Ammonett  v. 
Harris,  i  Hen.  &  M.  (Va.)  488. 

1.  Barnes  v.  Gray,  5  Har.  &  J.  (Md.) 
357. 

The  plaintiff  may  sue  one  or  all  or 
any  number  of  the  parties,  and  may 
enter  a  rtolle  prosequi  as  to  some  and 
proceed  against  the  others.  The  jury 
may  find  some  guilty,  but  they  cannot 
assess  the  damages  according  to  the 
different  degrees  of  guilt,  but  must 
assess  entire  damages.  Palmer  v. 
Crosby,  i  Blackf.  (Ind.)  139. 

Where  several  defendants  in  tres- 
pass plead  one  plea  and  a  joint  verdict 
and  damages  are  found  against  all, 
the  judgment  must  pursue  it  and  be 
rendered  jointly  against  all.  In  such 
case,  if  the  verdict  be  set  aside  as  to 
part,  no  judgment  can  be  rendered 
against  the  others.  Cunningham  v. 
Dyer,  2  T.  B.  Mon.  (Ky.)  50. 

In  a  trial  for  assault  and  battery,  a 
verdict  that  "We  of  the  jury  find 
against  the  defendants  A.  and  B.  $500 
in  damages,  and  find  C.  and  D.  not 
guilty,"  warrants  a  judgment  against 
A.  and  B.  Singleton  v.  Sodusky,7  J.  J. 
Marsh.  (Ky.)  341. 
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b.  Parties  Defendant,  889. 
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3.  Requisite  Steps  before  Sttitig,  895. 

a.  Obtainittg  Judgment,  %()'^. 

b.  Issue  of  Execution  and  Return  of  Nulla  Bona,  895. 

c.  Exceptions  to  Rule  Reqt4iring  Judgment  and  Return 

of  Nulla  Bona^  897. 
(i)  ///  General,  897. 
(2)  Statutory  Exceptions,  898. 

a.  Right  of  Simple  Contract  Creditors  to 

Sue,  898. 

b.  Right  of  Attaching  Creditors  to  Sue,  900. 

4.  Bill  or  Complaint ,  903. 

a.  Parties  Plaintiff,  903. 

b.  Parties  Defendant,  904. 

c.  Necessary  Aver  merits,  906. 

(i)  Fraudttlent  Intent,  (^. 

(2)  Return  of  Judgment  Unsatisfied,  908. 

5.  Costs,  909. 

VIII.  Action  on  Assignee's  Bond,  910. 
IX.  Action  by  Third  Persons  against  Assignee,  911. 

1.  In  General,  91 1. 

2.  Forms  of  Action,  912. 

X.  Removal  of  Assignee  and  Appointment  of  Receiveb,  913. 

1.  Generally,  913. 

2.  Jurisdiction,  914. 

3.  When  Assignee  may  be  Removed,  915. 

4.  Bill  or  Complaint,  916. 

5.  Fi}tal  Accounting  of  Assignee,  917. 

6.  Cost  of  Accounting,  918. 

XI.  Assignment  as  a  Defense,  918. 

For    questions    relating   to  APPEAL,    VENUE,   SET-OFF,  see  articles 
on  those  titles. 

1.  Coming  in  Under  the  Assignment— 1.  Generally. — Where  a 
debtor  executes  a  deed  of  trust  or  assignment  for  the  benefit  of 
his  creditors  it  is  their  privilege  to  treat  the  conveyance  as  void 
and  disregard  the  claims  of  the  trustee  or  assignee,  or  to  accept 
its  provisions  and  hold  him  accountable  for  the  due  execution  of 
the  trust.* 

2.  How  to  Come  in — The  General  Rule. — It  may  be  stated  as  a  gen- 
eral rule  that  when  a  debtor  makes  a  voluntary  assignment  of  his 
property  and  the  creditors  choose  to  claim  the  benefit  of  its  pro- 
visions they  must  comply  with  its  terms.* 

1.   Geisse  v.  Beall,  3  Wis.  330.  independent,  distinct  rights  to  which 

Must    Accept     or     Reject. — Though  such  others  may  be  entitled.    They  are 

creditors  have  the   right   of  election,  concluded  by  such  election.     Hatchett 

they  must  accept  or  reject  the  benefits  v.  Blanton,  72  Ala.  433;  Watts  v.  Eu- 

of  the  trust  as  an  entirety.    They  can-  faula  Nat.    Bank.   76  Ala.  474;  Cava- 

not  elect  to  claim  under  the  convey-  nagh  v.   Morrow,  67  How.  Pr.  (N.  Y. 

ance  the  rights  given  by  it  and  repu-  Supreme  Ct.)  241. 

•iiate  it  so   far  as  it  passes  rights  to        2.   Jewett  v.  Woodward,  i  Edw.  Ch. 

others    which    are    inconsistent    with  (N.  Y.)  195. 
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Presentation  of  Claim. — The  election  to  come  in  under  the  assign- 
ment may  be  made  in  several  ways.  Probably  the  most  usual 
way  is  by  presentation  of  the  creditor's  claim  or  demand  for  pay- 
ment of  dividend.* 

Notice  of  Consent. — The  creditors  may  also  signify  their  consent 
by  giving  notice  thereof  to  the  assignee  or  trustee.* 

Acceptance  of  Benefits. — And  it  would  also  seem  that  acceptance  of 
a  benefit  under  the  assignment  is  equivalent  to  an  election  to  come 
in  under  it.* 

Becoming  Party  to  Assignment. — Very  frequently  the  deed  of  trust 
or  assignment  provides  that  the  creditors  intending  to  take  ad- 
vantage of  its  provisions  shall  become  parties  thereto,  and  in  such 
case  the  assent  of  the  creditors  to  the  assignment  may  be  ex- 
pressed by  their  becoming  parties.'' 

3.  Time  to  Come  in. — There  are  some  adjudications  to  the  effect 
that  if  an  assignment  is  made  for  the  benefit  of  only  such  credi- 


1.  See  Mills'  Ann.  Stat.  Colo.,  1891,  § 
i75;Rev.  Stat.  Fla.  1892,  §2311;  Hurd's 
Rev.  Stat.  111.  1893,  p.  166,  §  2;  Mc 
Clain's  Ann.  Code  Iowa  1888,  §  5305 
Rev.  Stat.  Mo.  1889,  §  443;  Cons.  Stat 
Neb.  1893,  §  246;  Pub.  Stat.  N.  H.  1891 
p.  56,  §  16;  Rev.  N.  J.  1887,  p.  40,  ^  21 
Laws  New  Mex.  1889,  c.  71,  §§  19,  25 
Giauque's  Rev.  Stat.  Ohio  1894,  §  6352 
Hill's  Ann.  Laws  Oreg.  1887,  §  3175 
Laws  R.  I.  1887,  c.  631,  §§  2,  3;  Sayles 
Civ.  Stat.  Tex.  1888,  art.  65^;  Laws 
Wyo.  1890,  c.  51,  §  16. 

2.  Rev.  Stat.  Ariz.  1887,  §  22;  Cava- 
nagh  V.  Morrow,  67  How.  Pr.  (N.  Y. 
Supreme  Ct.)  241;  Sayles'  Civ.  Stat. 
Tex.  i388,  65^.      , 

3.  Wilson  Brothers'  Woodenware, 
etc.,  Co.  V.  Daggett,  9  Civ.  Pro.  Rep. 
(N.  Y.  City  Ct.)  408;  Sayles'  Civ.  Stat. 
Tex.  1888,  65^. 

In  Wallace  v.  Cumming,  27  La.  Ann. 
631,  it  was  held  that  creditors  may  be- 
come parties  otherwise  than  by  actu- 
ally signing  the  instrument,  as  by  com- 
ing in  for  a  dividend,  and  when  credi- 
tors were  informed  of  the  conditions 
on  which  the  debtors  had  assigned 
their  property  and  accepted  their  pro 
rata  from  the  assignee  without  reser- 
vation they  made  themselves  parties 
to  the  agreement  and  could  not  there- 
after repudiate  its  obligations. 

4.  Cavanagh  v.  Morrow,  67  How. 
Pr.  (N.  Y.  Supreme  Ct.)  341. 

Insufficiency  of  Belease. — A  firm  as- 
signed all  its  estate  for  the  benefit  of 
such  creditors  as  should  execute  a 
full  release  and  discharge  of  their 
debts  on  or  before  a  certain  date.    On 


that  date  a  creditor  wrote:  "We,  the 
assignees,  received  this  morning  a 
letter  stating  that  you  were  the  assign- 
ees of  Brown  &  Agnew  (the  firm  as- 
signing) and  that  the  release  would 
expire  at  12  o'clock  M.  this  day.  As 
there  has  been  no  schedule  of  their 
affairs  presented  to  us  or  any  assign- 
ment release  offered  us  for  signature, 
therefore  we  now  and  by  this  writing 
agree  to  become  a  party  to  the  assign- 
ment and  release  on  condition  of  the 
same  paying  25  per  cent  dividend  on 
our  claim,  and  this  shall  be  a  full 
*  *  *  discharge  from  all  claims  we 
may  have  against  the  firm  of  Brown 
&  Agnew,  the  same  as  if  we  had 
signed  the  release  in  your  hands." 
Held,  inoperative  as  a  release,  because 
not  under  seal  and  because  it  was  on  a 
condition.  Agnew  v.  Dorr,  5  Whart. 
(Pa.)  131. 

Offer  to  Release. — The  offer  to  re- 
lease, made  by  a  creditor  to  the  trus- 
tee under  an  assignment  for  the  bene- 
fit of  such  creditors  as  should  release 
within  a  particular  time,  the  trustee 
having  undertaken  to  prepare  and 
have  ready  a  release,  and  who  failed 
so  to  do,  is  not  sufficient  to  entitle  the 
creditor  who  did  not  execute  the  re- 
lease to  come  in  under  the  trust. 
Pearpont  v.  Graham,  4  Wash.  (U.  S.) 
232. 

Acceptance  of  the  trust  by  the  trus- 
tee, who  was  also  a  creditor,  will  not 
entitle  him  to  the  benefit  of  the  trust 
if  he  has  failed  to  execute  the  release 
in  time.  Pearpont  v.  Graham,  4 
Wash.  (U.  S.)232. 
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tors  as  shall  become  parties  by  executing  it  within  a  specified 
time,  the  creditors  who  execute  it  within  that  time  acquire  vested 
rights  to  share  the  assigned  property  among  themselves  with- 
out the  participation  therein  of  any  one  else,  and  that  a  creditor 
cannot  by  becoming  a  party  thereto,  after  the  expiration  of  the 
time  limited,  acquire  any  rights  in  the  estate.* 

On  the  other  hand,  it  has  been  held  that  even  though  a 
creditor  has  notice  of  the  trust  and  refuses  to  accept  its  pro- 
visions, he  nevertheless  has  a  claim  upon  the  surplus,  if  there 
is  any,  after  the  satisfaction  of  the  debts  of  the  creditors  who 
assented.* 

statutory  Provisions  as  to   Time. — In    the    states  of    Illifiois,^  lowa,^ 


1.  Battles  V.  Fobes,  21  Pick.  (Mass.) 
239;  Phenix  Bank  v.  Sullivan,  9  Pick. 
(Mass.)  410;  Dedham  Bank  v.  Rich- 
ards, 2  Met.  (Mass.)  105.  See  also 
Hewlett  V.  Cutler,  137  Mass.  285; 
Mather  v.  Pratt,  4  Dall.  (U.  S.)  224; 
Baker  v.  Freeman,  35  Me.  485:  Wilson 
V.  Kneppley,  10  S.  &  R.  (Pa.)  439; 
Pfiefer  v.  Dargan,  14  S.  Car.  44. 

Request  to  Execute  before  Distribution. 
— The  mere  fact  that  no  distribution 
has  been  made  before  the  creditor  re- 
quests permission  to  execute  the  as- 
signment does  not  alter  the  rules. 
Phenix  Bank  v.  Sullivan,  9  Pick. 
(Mass.)  410. 

Mistake  or  Accident  as  Excuse  for  Fail- 
ure to  Execute. — A  creditor  who  has 
not  executed  an  assignment  within  the 
time  specified,  though  his  failure  to  do 
so  is  because  of  accident,  mistake,  or 
want  of  notice,  cannot  after  the  expi- 
ration of  such  time  become  a  party  to 
the  instrument  and  claim  a  portion  of 
the  trust  property,  where  he  cannot 
deliver  the  consideration  therefor,  or 
where  he  has  enjoyed  all  the  privi- 
leges of  which  the  contract  would 
have  deprived  him  had  he  entered 
upon  it  within  the  time  specified. 
Easton  First  Nat.  Bank  v.  Smith,  133 
Mass.  26. 

Where  a  creditor,  in  consequence  of 
want  of  notice,  mistake,  or  accident, 
was  unable  to  comply  wiih  the  terms 
prescribed  within  the  time  limited,  and 
where  he  has  done  nothing  inconsist- 
ent with  an  acceptance  of  the  pro- 
visions made  in  his  favor,  he  will  be 
entitled  to  his  share  of  the  fund,  pro- 
vided he  signifies  his  election  to  come 
in  under  the  assignment  within  a 
reasonable  time.  De  Caters  v.  De 
Chaumont,  2   Paige  (N.  Y.)  490. 

Taking  up  Notes  after  Release. — If  an 


assignment  be  made  for  the  benefit  of 
such  creditors  as  shall  execute  a  re- 
lease within  a  given  time,  one  to 
whom  a  debt  is  actually  due  and  who 
releases  within  the  time,  but  after- 
wards takes  up  notes  drawn  and  in- 
dorsed by  him  for  the  accommodation 
of  the  assignor,  is  not  entitled  to  a 
dividend  of  his  estate  upon  the  notes 
thus  taken  up.  Stoddart  v.  Allen,  i 
Rawle  (Pa.)  258. 

Executing  Release  after  Time  Specified 
— Effect  on  Claim. — Where  an  assign- 
ment is  made  for  the  benefit  of  such 
creditors  as  shall  execute  a  release 
within  a  certain  time,  a  creditor  who 
signs  the  release  after  expiration  of 
such  time  takes  nothing  under  the  as- 
signment, but  the  release  will  never- 
theless be  valid  and  binding  on  him. 
Coe  V.  Hutton,  i  S.  &  R.  (Pa.)  397. 

The  English  Doctrine. — It  seems  that 
the  English  courts  are  more  indulgent 
in  treating  the  time  as  not  of  the 
essence  of  the  contract  and  in  permit- 
ting creditors  to  accede  to  and  execute 
the  deed  after  the  time  limited  there- 
for has  elapsed.  Easton  First  Nat. 
Bank  v.  Smith,  133  Mass.  31,  citi7tg 
Whitmore  v.  Turquand,  i  J.  &  H.  444' 
Itt  re  Baber's  Trust,  L.  R.  ro  Eq.  554: 
Biron  v.  Mount.  24  Beav.  642. 

2.  De  Caters  v.  De  Chaumont,  2 
Paige  (N.  Y.)  490. 

3.  All  creditors  who  shall  not  ex- 
hibit their  claims  within  three  months 
from  the  publication  of  notice  of  the 
assignment  shall  not  participate  in 
the  dividends  until  after  the  payment 
in  full  of  all  claims  presented  and 
allowed  within  that  time.  Hurd's  Rev. 
Stat.  (111.)  1891,  §  10. 

4.  Under  McClain's  Ann.  Code 
Iowa,  section  2126,  providing  that  all 
creditors  who  shall   not  exhibit  their 
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Missouri}  New  HanipsJiire,^  New  Jersey,^  New  York*"  Ne- 
braska,^ Ohio,^  Texas,''  and  Wyomitig'^  there  are  statutes  regu- 
lating the  time  of  fiHng  claims  under  the  assignment  and  declar- 
ing the  effect  of  failure  to  come  in  within  the  time  limited. 


claim  within  three  months  from  the 
publication  of  notice  of  the  assign- 
ment shall  not  participate  in  the  divi- 
dends until  after  the  payments  in 
full  of  all  claims  presented  within 
that  time  and  allowed  by  the  court, 
claims  entitled  to  share  in  the  first 
dividends  are  only  those  filed  within 
three  months  from  the  first  publication 
of  notice.  In  re  Assignment  of  Holt, 
45  Iowa  301.  See  also  Conlee  Lum- 
ber Co.  V.  Meyer,  74  Iowa  403;  Mc- 
Kindley  v.  Nourse,  67  Iowa  118. 

1.  In  Missouri  the  creditors  must 
present  their  claims  to  the  assignee 
for  allowance  at  the  time  and  place 
designated,  otherwise  they  cannot 
share  in  the  assigned  estate.  A  credi- 
tor who  for  good  cause  fails  to  lay  a 
claim  before  the  assignee  may  at  any 
time  before  declaration  of  final  divi- 
dend prove  his  claim,  and  the  remain- 
ing dividend  will  be  paid  thereon,  as 
in  the  case  of  other  allowed  claims. 
Rev.  Stat.  Mo.  18S9,  §  443. 

The  Determination  of  what  is  ' '  Good 
Cause"  for  admitting  proof  of  a  claim 
after  the  expiration  of  the  time  fixed 
by  notice  for  proving  claims  is  within 
the  discretion  of  the  assignee.  Fourth 
Nat.    Bank  v.  Scudder,  15   Mo.    App. 

463- 

2.  Any  claim  not  proved  within  two 
months  may  be  proved  at  any  time 
before  the  final  dividend.  The  proof 
of  a  claim  shall  not  affect  any  divi- 
dend already  made,  but  in  any  subse- 
quent dividends  the  claim,  if  allowed, 
shall  be  a  preferred  claim  for  divi- 
dends equal  to  those  which  have  been 
previously  made  upon  like  claims. 
Pub.  Stat,  of  N.  H.  1891,  p.  561,  § 
16. 

3.  In  New  Jersey  failure  to  exhibit 
claims  within  three  months  after  the  as- 
signment bars  the  right  to  a  dividend, 
except  where  there  is  a  surplus  after 
the  allowed  claims  are  paid,  or  there 
is  some  other  estate  unaccounted  for 
by  the  assignee  before  distribution;  in 
which  case  the  creditor  is  entitled  to  a 
ratable  proportion  therefrom.  If  he 
omit  to  file  his  claim  within  the  pre- 
scribed time  he  may  present  it  any 
time  before  a  final  dividend  is  de- 
clared, and  such  claim  will  share  pro- 


portionately with  any  dividend  there- 
after declared.  N.  J.  Revis.  1878,  § 
20. 

4.  Under  a  statute  empowering  the 
county  judge  to  authorize  the  assignee 
to  advertise  for  creditors  to  present 
their  claims,  etc.,  it  has  been  held 
that  the  assignee  cannot  be  discharged 
until  he  has  advertised  for  claims. 
Matter  of  Groencke,  5  Abb.  N.  Cas. 
(N.  Y.  C.  PI.)  29S.  See  also  Luding- 
ton's  Petition,  5  Abb.  N.  Cas.  (N.  Y. 
C.  PI.)  308. 

5.  Any  claim  not  presented  within 
the  time  fixed  by  law  is  barred  from 
consideration  in  settling  the  assigned 
estate  or  participating  in  any  divi- 
dend.    Cons.  Stat.  Neb.  1893,  §  346. 

But  where  the  creditor  is  without 
laches  in  not  filing  in  time  he  may 
nevertheless  present  his  claim  and  re- 
ceive his  share  of  the  assets  unad- 
ministered.  Elwood  v.  Marsh,  31 
Neb.  134. 

6.  Creditors  shall  present  their 
claims  within  six  months  after  the 
publication  of  notice  of  the  assign- 
ment provided  for,  unless  further  time 
is  allowed  by  the  court.  Groque's 
Stat.  Ohio,  Vol.  2,  §  6352.  But  what- 
ever a  creditor  may  lose  by  not  pre- 
senting his  claim  for  allowance  within 
the  statutory  period  by  reason  of  a 
partial  settlement  of  the  trust  he  may 
come  in  at  any  time  for  at  least  his 
equitable  share  in  the  assets  unad- 
ministered  and  not  properly  disposed 
of  at  the  time  he  presents  or  prose- 
cutes his  claim  for  allowance  in  the 
mode  prescribed  by  the  statute. 
Owens  V.  Ramsdell,  33  Ohio  St.  439. 
See  also  Lahn  v.  Johnston,  32  Ohio  St. 
590. 

7.  Creditors  not  making  known 
their  consent  in  writing  within  four 
months  after  publication  of  notice  of 
the  assignment  take  no  benefit  there- 
under;  but  if  they  have  no  actual  notice 
they  may  make  known  their  assent 
any  time  before  distribution.  Sayles' 
Civil  Stat.  (Tex.)  1888,  65^.  See  San- 
born V.  Norton,  59  Tex.  308. 

8.  Creditors  are  not  entitled  to  divi- 
dends from  the  assigned  estate  unless 
they  file  their  claims  within  six  months 
after  notification   to  do  so  or  unless 
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II.  Suits  to  Protect  Assigned  Property— 1.  Suits  by  Assignee. — 
It  is  a  universal  rule  that  the  assignee  may  prosecute  such  legal 
proceedings  and  suits  as  may  be  necessary  to  collect  the  debts 
and  recover  the  trust  property.* 


the  time  therefor  is  extended  by  the 
court.  Laws  Wyoming  1890,  c.  51, 
§  16. 

1.  Alabama. — Louisville  Mfg.  Co.  v. 
Brown  (Ala.,  1893),  13  So.  Rep.  15. 

Arkansas. — Clayton  v.  Johnson,  36 
Ark.  423. 

Colorado. — Jaines  v.  McPhee,  9  Colo. 
486. 

Florida. — Robinson    v.   Nix,  22  Fla. 

323- 

Illinois. — Boyden   v.   Frank,   20    111. 

i6g. 

Indiana. — Wheeler  v.  Hawkins,  loi 
Ind.  486;  Foster  v.  Brown,  65  Ind.  234; 
Cooper  V.  Perdue,  114  Ind.  207; 
Wheeler  v.  Hawkins,  116  Ind.  515; 
Jewett  V.  Perette,  127  Ind.  97. 

lozva. — Price  v.  Parker,  11  Iowa  144; 
Rumsey  v.  Town  (Iowa),  20  Fed.  Rep. 
561. 

A'ansas. — Rogers  v.  Coates,  38  Kan. 
232. 

Maryland.  —  Fidelity,  etc.,  Co.  v. 
Haines  (Md.,  1894),  28  Atl.  Rep.  393. 

Massachusetts. — Dimmock  v.  Bixby, 
20  Pick.  (Mass.)  368. 

Michigan. — Powell  v.  Williams,  99 
Mich.  30;  Gott  V.  Hoschna,  57  Mich. 
413;  Butler  V.  Wendell,  57  Mich.  66; 
Farrell  Foundry,  etc.,  Co.  v.  Preston 
Nat.  Bank,  93  Mich.  582;  Kinter  v. 
Pickard,  67  Mich.  125;  Sweetzer  v. 
Camp.    (Mich.,    1886),    5  West.     Rep. 

589. 

Minnesota.  —  Martin  v.  Pillsbury, 
23  Minn.  175;  Langdon  v.  Thompson, 

25  Minn.  509;  In  re  Van  Norman,  41 
Minn.  494;  Rohrer  v.  Turrill,  4  Minn. 
407;  Greaves  v.  Neal,  57  Fed.  Rep.  816. 

Missouri. — Smith  v.  Spengler,  83  Mo. 
408;  Lionberger  v.  Broadway  Sav. 
Bank,  10  Mo.  App.  508. 

Nebraska. — Wells  v.  Lamb,  18  Neb. 
352;  Morehead  v.  Adams,  18  Neb.  569. 

New  Jersey. — Garretson   v.   Brown, 

26  N.  J.  L.  425,  27  N.  J.  L.  644;  Smith 
V.  Woods,  42  N.  J.  Eq.  563;  Grant  v. 
Crowell,  42  N.  J.  Eq.  524;  Kalmus  v. 
Ballin(N.  J.,  1894),  28  Atl.  Rep.  791; 
Van  Winkle  v.  Armstrong,  41  N.  J. 
Eq.  402. 

New  York. — Becker  v.  Koch,  104  N. 
Y.  394;  Richards  v.  La  Tourette,  119 
N.  Y.  54;  Emerson  v.  Bleakley,  5 
Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.),  362; 
Wakeman    v.  Grover,  4  Paige  (N.  Y.) 


23;  Richards  v.  La  Tourette,  53  Hun 
(N.  Y.)  634,  6  N.  Y.  Supp.  937;  Fay  v. 
Grant,  53  Hun  (N.  Y)  44;  Hoogland  v. 
Trask,  6  Robt.  (N.  Y.)  543,  48  N.  Y. 
686;  Mills  v.  Goodenough  (Supreme 
Ct.),  9  N.  Y.  Supp.  764;  Lewis  z/.  Gra- 
ham, 4  Abb.  Pr.  (N.  Y.  C.  PL)  106; 
Cunningham  v.  McGregor,  12  How. 
Pr.  (N.  Y.  Super.  Ct.)  305;  Whittaker 
V.  Merrill,  30  Barb.  (N.  Y.)  389;  Arthur 
V.  Brooks,  14  Barb.  (N.  Y.)  533;  Og- 
den  V.  Prentice,  33  Barb.  (N.  Y.)  160. 

North  Carolina. — Hartness  v.  Wal- 
lace, 106  N.  Car.  427. 

Ohio. — Floyd  v.  Smith,  9  Ohio  St. 
546;  Bancroft  v.  Blizzard,  13  Ohio  30; 
Union  Cent.  L.  Ins.  Co.  v.  Jones,  35 
Ohio  St.  351;  Fuller  v.  Steiglitz,  27 
Ohio  St.  355. 

Pennsylvania. — Klapp  z^.Shirk,i3Pa. 
St.  588;  Wilmarth  v.  Mountford,  8  S. 
&  R.  (Pa.)  124;  Farmers'  Deposit  Nat. 
Bank  v.  Penn.  Bank,  123  Pa.  St.  283; 
Franklin  Sav.  Bank  v.  Bridges  (Pa., 
1887),  6  Cent.  Rep.  765. 

South  Dakota. — Dawlev  v.  Sherwin 
(S.    Dak.,   1894),  59  N.  W.   Rep.    1027. 

Wisconsin. — Norton  v.  Kearney,  10 
Wis.  443;  Jones  v.  Costigan,  12  Wis. 
677;  Smith  V.  Chicago,  etc.,  R.  Co.,  23 
Wis.  267;  Charles  Baumbach  Co.  v. 
Miller,  67  Wis.  449;  Vernon  v.  Upson, 
60  Wis.  418;  Kloeckner  v.  Bergstrom, 
67  Wis.  197;  Frost  V.  Citizens'  Nat. 
Bank,  68  Wis.  234. 

If  by  a  fradulent  mortgage  or  pay- 
ment, or  the  secretion  of  property,  the 
whole  assets  of  the  assignor  are  not 
assigned  and  delivered  by  him  to  the 
assignee,  the  assignee  is  the  proper 
person  to  take  action  to  bring  such 
assets  within  and  under  his  control 
for  the  purposes  of  his  trust.  Sweet- 
zer V.  Higby,  63  Mich.  19. 

Where  the  assignor  has  neglected  to 
comply  with  his  agreement  to  furnish 
an  inventory  of  the  assigned  prop- 
erty, the  assignee  may  proceed  by  bill 
of  discovery  and  obtain  a  delivery  of 
the  books  and  securities.  Keyes  v. 
Brush,  2  Paige  (N.  Y.)  311. 

Uichigan  Statute. — Under  the  assign- 
ment law  of  Michigan,  §  3,  it  is  de- 
clared that  "every  such  assignment 
shall  confer  upon  the  assignee  the 
right  to  recover  all  property  or  right 
or  equities  in  property  which  might  be 
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The  Nature  of  the  Kemedies  which  he  must  pursue  is  of  course 
correlative  to  and  governed  entirely  by  the  nature  of  the  a^ 
signment  under  which  he  takes.  Thus,  as  assignee  of  an  insol- 
'vent  corporation,  he  may  sue  to  recover  unpaid  subscriptions  ;* 
or  where,  by  virtue  of  his  trust,  he  is  tenant  in  common  of  real 
estate  he  may,  upon  proper  showing,  obtain  an  order  from  the 
court  to  bring  and  maintain  an  action  for  partition.'' 

2.  Usual  Forms  of  Action — a.  Generally. — Although,  as  has 
been  said,  the  nature  of  the  remedies  which  the  assignee  must 
pursue  in  fulfilling  the  duties  of  his  trust  is  somewhat  restricted 
by  the  nature  of  the  trust  itself,  yet  the  remedies  may  be  gener- 
ally divided  into  three  classes. 

b.  Replevin, — The  assignee  may  maintain  an  action  of  re- 
plevin to  recover  possession  of  goods  that  passed  to  him  under 
the  assignment,^  the  necessary  steps  before  bringing  such  actions 
reached    or  recovered  by  any  of  the         Proceedings   hy  Stockholders. — In    an 


creditors  of  such  assignor,"  Root  v. 
Potter,  5g  Mich.  504;  and  he  may  pur- 
sue the  fraudulent  interests  of  third 
persons  directly  without  reference  to 
other  legal  proceedings,  Scott  v.  Cham- 
bers, 62  Mich.  538. 

Action  of  Trover. — The  assignee  un- 
der an  assignment  for  the  benefit  of 
creditors  can  maintain  an  action  of 
trover  to  obtain  the  full  value  of  the 
assigned  property  from  a  stranger. 
Coots  V.  Radford,  47  Mich.  37. 

Motives  for  Assignment. — Upon  an  ac- 
tion by  the  assignee  to  recover  prop- 
erty that  passed  to  him  under  the  as- 
signment, an  inquiry  into  the  motives 
that  led  to  the  assignment  is  imma- 
terial, and  will  not  be  allowed.  Thomas 
V.  Talmadge,  16  Ohio  St.  433. 

Kelief  at  Law. — The  assignee  cannot 
maintain  an  action  at  la'M  to  recover 
the  value  of  goods,  the  title  of  which 
has  passed  from  his  assignor  prior  to 
the  date  of  the  assignment,  no  matter 
how  fraudulent  the  assignment  may 
have  been.  Charles  Baumbach  Co.  v. 
Miller.  67  Wis.  449;  Kleockner  v. 
Kergstrom,  67  Wis.  197. 

Suits  against  Assignor's  Partner.  — 
The  assignee  has  no  power  to  bring 
suits,  either  in  law  or  in  equity  against 
the  partners  of  the  insolvent  assignor 
for  the  purpose  of  securing  payment 
of  debts  due  the  assignor,  or  in  any 
other  manner  enforce  such  payments. 
Lund  V.  Skanes  Enskilda  Bank,  96  111. 
I  S3. 

1.  Lionberger  v.  Broadway  Sav. 
Bank,  10  Mo.  App.  499;  Franklin  Sav. 
Bank  v.  Bridges  (Pa.,  1887),  6  Cent. 
Rep.  765;  Shockley  v.  Fisher,  75  Mo. 
498. 


action  by  an  assignee  of  an  insolvent 
corporation  to  recover  unpaid  sub- 
scriptions it  is  no  objection  to  the  ac- 
tion that  some  of  the  corporation 
creditors  have  proceeded  against  the 
stockholders  by  motion.  Lionberger 
V.  Broadway  Sav.  Bank,  10  Mo.  App. 
499. 

Statute  of  Limitations. — Where  the 
assignee  of  an  insolvent  corporation 
brought  an  action  to  recover  stock 
subscribed  for  before  the  assignment, 
which  assignment  occurred  more  than 
six  years  before  the  action — held,  that 
the  statute  of  limitations  was  a  bar 
to  such  action.  Franklin  Sav.  Bank 
V.  Bridges  (Pa.,  1887),  6  Cent.  Rep. 
765- 

2.  Jewett  V.  Perrette,  127  Ind.  97. 
Direction   of  Court. —  But  he  cannot 

maintain  such  action  for  partition  as 
a  matter  of  course,  but  it  must  be 
made  to  appear  that  it  will  be  for  the 
interest  of  the  trust,  and  that  he  is 
acting  under  the  direction  of  court. 
Jewett  V.  Perrette,  127  Ind.  99. 

3.  Price  v.  Parker,  11  Iowa  145; 
Boyden  v.  Frank,  20  111.  App.  169; 
Kinter  v.  Pickard,  67  Mich.  125, 
Emerson  v.  Bleakley,  5  Abb.  Pr.  N- 
S.  (N.  Y.  Ct.  App.)  362;  Morehead 
V.  Adams.  18  Neb.  569;  Wells  v. 
Lamb,  18  Neb.  352;  Bancroft  v.  Bliz- 
zard,  13  Ohio  40. 

Subject  to  Same  Bules  as  Suits  by 
Others. — A  replevin  suit  brought  by  ar» 
assignee  is  subject  to  the  same  rules 
as  a  suit  brought  by  any  other  liti- 
gant. The  law  entitles  a  defendant  in 
replevin  to  litigate  not  merely  the 
right  of  possession,  but  the  right  of 
property,    and    the    assignee,  having 
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being  in  some  states  regulated  by  statutory  provisions.* 

c.  Suits  to  Avoid  Attachment  Proceedings. — The  as- 
signee may  maintain  an  action  for  the  discharge  and  relief  of 
property  which  passed  to  him  under  the  assignment,  and  which 
is  held  under  attachment  process.*     And  he  may  maintain  such 


adopted  that  form  of  action,  must  be 
held  to  have  adopted  it  with  all  its  in- 
cidents.   Boyden  v.  Frank,  20  111.  App. 

177- 

Death  of  Assignee  Fending  Suit. — 
Where  an  assignee  under  an  assign- 
ment for  the  benefit  of  creditors 
brought  an  action  of  replevin  against 
the  sheriff  for  the  tortious  taking  of 
the  assigned  goods — held,  that  the 
cause  of  action  did  not  abate  (2  Rev. 
Stat.  447,  §  i)  upon  the  death  of 
the  assignee.  Emerson  v.  Bleaklev, 
5  Abb.  Pr.  N.  S.  (N.  Y.  Ct.  App.) 
362. 

No  Demand  Necessary. — In  an  action 
of  replevin  by  an  assignee  against  a 
constable  who  has  levied  upon  goods 
in  the  possession  of  the  debtor  there 
is  no  demand  necessary  before  the  in- 
stitution of  the  suit.  Bancroft  v.  Bliz- 
zard, 13  Ohio  40. 

Property  Transferred  Prior  to  Assign- 
ment. —  Under  c.  1170,  Wis.  Laws 
1882,  the  assignee  has  all  the  rights 
which  creditors  would  have  to  bring 
and  maintain  an  action  to  avoid  fraud- 
ulent consequences  and  transfers,  but 
this  statute  does  not  give  the  assignee 
any  title  or  right  of  possession  in 
property  fraudulently  transferred 
prior  to  the  date  of  the  assignment  to 
him,  consequently  he  cannot  maintain 
an  action  of  replevin  therefor.  Charles 
Baumbach  Co.  v.  Miller,  67  Wis.  449; 
Kloeckner  v.  Bergstrom,  67  Wis.  197; 
Frost  V.  Citizens'  Nat.   Bank,  68  Wis. 

234- 

1.  Arkansas. — An  assignee  under  an 
assignment  for  the  benefit  of  creditors 
cannot  maintain  an  action  of  replevin 
against  an  officer  for  taking  the  as- 
signed goods  under  an  attachment 
until  he  has  filed  his  schedule  and 
bond.     Falconers.  Hunt,  39  Ark.  68. 

On  the  execution  and  delivery  of 
the  deed  of  assignment  to  the  assignee 
the  legal  title  to  the  gbods  vests  in 
him,  and  his  title  is  not  defeated  by 
the  coming  of  the  executions  of  two 
dissenting  creditors  to  the  hands  of  a 
sheriff  before  he  filed  his  schedule  and 
gave  bond,  and  after  the  schedule  is 
filed  and  bond  given  the  assignee  may 
maintain  replevin  against  the  sheriff 


for  the  goods.  Clayton  v.  Johnson,  36 
Ark.  423.  But  where  the  trustee  failed 
to  file  the  schedule  before  he  brought 
the  action  of  replevin — held,  that  he 
had  no  right  to  maintain  his  action. 
Thatcher  v.  Franklin,  37  Ark.  64. 

Iowa. — Where  the  assignee  took 
possession  of  the  goods  it  was  held 
evidence  of  his  acceptance,  and  that 
he  might  bring  an  action  of  replevin 
for  the  same,  without  filing  an  inven- 
tory or  bond.  Price  v.  Parker,  11 
Iowa  145. 

Indiana. — Under  the  Act  1859  (i  Rev. 
Stat.  1876,  p.  142),  §  2  declares  that  all 
assignments  under  this  act  "  shall, 
within  the  execution  thereof,  be  filed 
with  the  recorder  of  the  county  in 
which  the  assignor  resides,"  etc.,  and 
"  that  no  assignment  under  this  act 
shall  convey  to  the  assignee  any  inter- 
est in  the  property  so  assigned  until 
such  assignment  is  recorded."  Held, 
that  where  the  assignment  was  not 
recorded  till  three  days  after  the  prop- 
erty had  been  legally  taken  on  execu- 
tion, that  the  assignee  could  not  re- 
plevy the  property  from  an  officer 
holding  by  virtue  of  such  execution. 
Forkner  v.  Shafer,  56  Ind.  120;  New 
V.  Reissner,  56  Ind.  118. 

2.  Cox  Mfg.  Co.  V.  August,  51  Kan. 
61;  Wichita  Wholesale  Grocery  Co.  v. 
Records,  40  Kan.  119;  Emerson  v.  De- 
troit Steel,  etc.,  Co.  (Mich.,  1S94),  58 
N.  W.  Rep.  659;  Gott  V.  Hoschna,  57 
Mich.  417;  In  re  Van  Norman,  41 
Minn.  494;  Fay  v.  Grant,  53  Hun 
(N.  Y.)  44;  Roby  v.  Meyer,  84  Tex. 
386;  Nave  V.  Britton,  61  Tex.  575; 
Leon  V.  Welborn,  58  Tex.  157;  Smith 
V.  Jones,  18  Neb.  481;  Dawley  v.  Sher- 
win  (S.  Dak.,  1894),  59  N.  W.  Rep. 
1027;  Evans  v.  Laughton,  69  Wis.  138; 
Evans  v.  Virgin,  69  Wis.  153;  Sabin  v. 
Adams,  5  Wash.  76S;  Slauson  v. 
Schwabacher,  4  Wash.  783. 

Compromise. — Where  creditors  had 
attached  property  of  the  assignor,  and 
the  assignee  had  instituted  suit  to 
dissolve  the  attachment,  upon  the  ap- 
plication of  the  assignee  to  accept  an 
offer  of  compromise  made  by  the  at- 
taching creditors  —  held,  that  such 
would  not  be  allowed  when   it  is  op- 
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action  as  substituted  plaintiff  of  his  assignor,  who,  before  making 

render  Assigned  Property. — Where  an 
attaching  creditor,  contesting  the  va- 
lidity of  an  assignment  executed  by  his 
debtor,  pursuant  to  the  Minn.  Insolv- 
ency Laws  of  i8Si,  refused  to  surren- 
der the  assigned  property  to  the  as- 
signee, and  defended  an  action  brought 
by  the  assignee,  in  which  judgment 
was  finally  rendered  in  favor  of  the 
latter  for  the  value  of  the  property 
and  the  cost,  which  the  creditor  then 
paid  in  full — held,  that  the  creditor 
was  not  debarred  from  presenting  his 
claim  for  allowance  and  sharing  in 
the  benefit  of  the  assignment.  In  re 
Van  Norman,  41  Minn.  494. 

Answer  of  Attaching  Creditor. — In  a 
suit  by  an  assignee  of  an  insolvent 
debtor  against  an  attaching  creditor 
for  damages  resulting  from  the  attach- 
ment, the  answer  is  defective  if  it  fail 
to  allege  that  the  assignor  was  not  in- 
solvent, and  that  he  did  not  act  in 
contemplation  of  insolvency  in  making 
the  assignment.  Leon  v.  Welborne, 
58  Tex.  157. 

Defense  of  Attaching  Creditors. — In  a 
suit  by  an  assignee  under  a  valid  as- 
signment for  the  benefit  of  creditors 
against  creditors  who  had  attached 
the  assigned  property,  it  was  held  that 
by  so  levying  the  attachment  the  de- 
fendants became  trespassers;  and  if 
they  wished  to  justify  themselves  or 
show  that  the  other  creditors  were  not 
injured,  or  that  they,  the  defendants, 
were  entitled  to  the  money  which 
might  be  recovered  in  the  suit  as  the 
only  remaining  creditors,  the  onus  was 
upon  them  to  prove  it;  also  held  that 
it  was  a  ground  of  defense  for  them- 
selves, and  not  a  necessary  fact  to 
be  pleaded  and  proved  by  the  plaintiff 
to  entitle  him  to  recover.  Nave  v. 
Britton,  61  Tex.  575. 

Suit  Against  a  Sheriff. — A  deed  of 
assignment  void  as  to  creditors  gen- 
erally may  be  good  as  between  the 
immediate  parties;  and  when  property 
in  the  hands  of  the  assignee  is  at- 
tached as  the  property  of  the  assignor 
and  a  suit  is  instituted  by  the  assignee 
against  the  sheriff  to  recover  the  value 
of  the  attached  property,  before  such 
officer  can  attack  the  assignment  as 
fraudulent  he  must  show  that  he  has 
taken  the  property  under  a  valid  at- 
tachment at  the  suit  of  a  creditor  of 
the  assignor,  and  that  he  has  pursued 
the  statutory  steps  in  relation  thereto 


posed  by  the  preferred  creditors 
in  the  assignment.  Matter  of  Gold- 
schmidt,  10  Daly  (N.  Y.)  38. 

Intervention. — Where  creditors  of  the 
assignor  attached  goods  in  the  hands 
of  the  assignee,  it  was  held  to  be  the 
proper  practice  for  the  assignee  to 
bring  his  proceedings  for  possession 
in  the  matter  of  the  assignment,  in- 
stead of  intervening  in  the  attachment 
suit;  but  an  order  restoring  the  prop- 
erty to  the  assignee  will  not  be  re- 
versed on  such  technical  ground.  Sabin 
V.  Adams,  5  Wash.  76S. 

Intervention  by  Interplea. — Where  the 
assignor  (defendant)  in  an  attachment 
case  refused  to  traverse  the  facts  stated 
in  the  affidavit  upon  which  that  writ 
issued,  not  because  those  facts  were 
true,  but  because,  by  collusion  with 
the  plaintiffs,  they  desired  to  give 
them  a  preference  in  fraud  of  the  stat- 
ute, or  even  without  any  fraudulent 
purpose,  it  was  competent  for  the  as- 
signee of  the  defendant,  upon  petition 
to  and  leave  by  the  court,  to  intervene 
by  interplea,  setting  up  the  assign- 
ment and  his  title  to  the  property,  and 
to  traverse  in  the  same  plea  the  al- 
leged facts  upon  which  the  writ  issued. 
Farwell  v.  Jenkins,  18  111.  App.  493. 
And  see  Bamberger  v.  Halberg,  78 
Ky.  376. 

Argitment  to  Jury — Rtght  to  Open  and 
Close.  —Where  property  assigned  for 
the  benefit  of  creditors  is  attached  on 
the  ground  that  the  assignment  is 
fraudulent,  and  the  assignee  files  an 
interplea  claiming  the  property  under 
the  assignment,  the  burden  of  show- 
ing the  validity  of  the  assignment  is 
on  the  interpleader,  and  he  has  the 
right  to  open  and  close  the  argument 
to  the  jury.  Sanger  v.  Flow,  i  C.  C. 
A.  61. 

Presentation  of  Claim  for  Damages. — 
In  a  suit  by  an  assignee  of  an  insolv- 
ent debtor  against  an  attaching  cred- 
itor and  the  administrator  of  the  sheriff 
who  executed  the  writ,  no  presenta- 
tion of  the  claim  for  damages  to  the 
administrator  need  be  averred.  Leon 
V.  Welborne,  58  Tex.  157. 

Damages  for  Malicious  and  Wrongful 
Attachment  of  the  assigned  property 
after  the  assignment  vests  in  the  as- 
signee, and  can  only  be  recovered  by 
him  in  an  action  for  that  purpose. 
Roby  V.  Meyer,  84  Tex.  386. 

Befusal  of  Attaching  Creditor  to  Sur- 
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the  assignment,  had  filed  a  bill  in  equity  in  aid  ot  an  attachment 
at  law.*     See  also  article  ATTACHMENT. 

Qualification  of  Assignee. — But,  as  held  by  some  courts,  title  to  the 
assigned  property  does  not  vest  in  the  assignee  until  he  files  his 
schedule  and  gives  bond  as  required  by  statute  ;  hence  he  cannot 
maintain  his  action  till  the  statutory  requisites  are  complied  with.* 


subsequent  to  the  seizure  of  the  same. 
Dawley  v.  Sherwin  (S.  Dak.,  1894),  59 
N.  W.  Rep.  1027. 

No  Right  of  Possession  in  Assignee. — 
Where  some  time  prior  to  the  assign- 
ment the  assignor  had  mortgaged  his 
stock,  and  a  few  days  afterwards  the 
mortgagees  got  possession,  and  while 
they  were  so  in  possession  a  United 
States  marshal  levied  an  attachment 
thereon — held,  that  the  assignee  of  the 
assigned  property  had  had  no  actual  or 
immediate  right  to  take  possession, 
and  therefore  could  not  maintain  an 
action  of  trover  against  the  mar- 
shal.    Axford   V.    Mathews,  43  Mich. 

329- 

Property  Attached  Previous  to  Assign- 
ment.— Where  the  assignee  brings  suit 
to  recover  certain  promissory  notes 
v.hich  passed  to  him  under  the  assign- 
ment, and  it  is  proved  that  the  notes 
were  previously  seized  under  the  at- 
tachment— held,  that  such  proof  was 
fatal  to  the  action.  Whittaker  v.  Mer- 
rill, 30  Barb.  (N.  Y.)  391. 

Effect  of  Decision  in  an  Attachment 
Suit. — The  decision  in  an  attachment 
case  between  attaching  creditors  and 
the  debtor  does  not  affect  the  assignee, 
and  such  assignee  may  take  steps  to 
protect  the  property  transferred  to 
him  by  the  assignment,  regardless  of 
the  rulings  of  the  district  court  or 
judge  in  the  attachment  proceedings. 
Doggett  V.  Bell,  32  Kan.  298. 

As  under  the  assignment  law  the 
assignee,  when  applied  to  by  creditors 
interested,  represents  all  interests  for 
purposes  of  contest,  and  is  the  proper 
person  to  contest  claims,  there  is  no 
doubt  that  the  receiver  stands  in  his 
place,  and  that  a  judgment,  whether 
in  an  original  attachment  suit  or  in 
any  proceeding  that  is  resorted  to 
under  the  assignment  law,  would  bind 
all  interests,  and  entitle  the  plaintiff,  if 
he  succeeds,  to  have  the  benefit  in  the 
fund  saved  to  him,  as  a  judgment 
against  him  would  also  be  final.  Bar- 
num  Wire,  etc.,  Works  v.  Speed,  59 
Mich.  278. 

Illinois. — It  is  settled  law  inlUinois 


that  a  voluntary  assignment  by  an  in- 
solvent non-resident  debtor  will  not 
hold  property  here  against  resident 
attaching  creditors,  whether  the  at- 
tachment suit  be  commenced  before  or 
after  notice  of  the  assignment.  Ayers 
V.  Manning  (111.),  46  Fed.  Rep.  21; 
Heyer  v.  Alexander,  108  111.  3S5; 
May  V.  Attleboro  First  Nat.  Bank,  122 
111.  551.  See  also  Rhawn  v.  Pearce, 
no  111.  350. 

Oregon  Statute. — Where  a  creditor 
attached  the  property  of  his  debtor, 
who,  before  he  had  obtained  a  judg- 
ment, made  an  assignment  for  the 
benefit  of  creditors,  it  was  held,  under 
the  Act  of  October,  1878,  providing 
that  "  such  assignment  shall  have  the 
effect  to  discharge  any  and  all  attach- 
ments on  which  judgment  shall  not 
have  been  taken  at  the  date  of  such 
assignment,"  that  a  motion  by  the  as- 
signee to  interplead  in  order  to  have 
the  attachment  dissolved  was  properly 
denied.;  Tichenor  v.  Coggins,  8  Oregon 
270.       '       . 

1.  Evans  v.   Laughton,  69  Wis.  138;       <■ 
Evans  z/.  Virgin,  69  Wis.  153.  \ 

2.  Clayton  v.  Johnson,  36  Ark.  416; 
Bartlett  v.  Teah  (Ark.),  i  Fed.  Rep. 
768;  Falconer  v.  Hunt,  39  Ark.  68; 
Thatcher  v.  Franklin,  37  Ark.  64; 
Hardman  v.  Bowen,  39  N.  Y.  196. 

Failure  to  File  Affidavit  with  Inven- 
tory.— The  failure  to  attach  and  file 
with  the  inventory  the  affidavit  re- 
quired by  the  Civil  Code  Cal.,  §  3463, 
renders  the  assignment  bad,  and  the 
assignee  has  no  legal  capacity  to  one 
thereunder.  Wilhoit  v.  Cunningham, 
87  Cal.  453;  Sargent  v.  Cunningham 
(Cal.,  1891),  25  Pac.  Rep.  677. 

Where  property  assigned  for  the 
benefit  of  creditors  is  attached  on  the 
ground  that  it  has  been  transferred  in 
fraud  of  creditors,  and  the  assignee 
interpleads,  claiming  the  property  by 
virtue  of  the  assignment,  a  demurrer 
to  the  interplea  for  failure  to  attach  a 
copy  of  the  assignment  thereto  will 
not  lie,  the  remedy  being  a  motion  for 
a  more  specific  statement.  Sanger  v. 
Flow,  I  C.  C.  A.  56. 
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d.  Injunction. —  In  case  of  damage  to  or  wasting  of  the  estate 
assigned  to  his  care,  committed  after  the  assignment,  the  assignee 
holding  the  title  for  the  benefit  of  all  the  parties  may  proceed  by 
injunction  to  prevent  the  same.* 

3.  Complaint. — The  complaint  in  an  action  by  the  assignee  to 
recover  assigned  property  need  not  state  the  particulars  of  the  as- 
signee's title,  but  may  allege  generally  that  the  plaintiff  is  the 
owner  of  the  property  and  entitled  to  the  possession  of  it.'^ 

Assignment  as  Part  of  Complaint. — It  is  not  necessary,  in  suits  by  the 
assignee,  to  make  the  assignment  part  of  the  complaint.^ 


1.  Jones  V.  Costigan,  12  Wis.  677; 
Keyes  v.   Brush,  2  Paige  (N.  Y.)  311. 

2.  State  V.  Krug,  82  Ind.  61;  Krug 
V.  McGilliard,  76  Ind.  28.  See  also 
Hoogland  v.  Trask,  6  Robt.  (N.  Y.) 
543,  48  N.  Y.  687,  cited  in  Walker 
V.  McCusker,  71  Cal.  598. 

Possession  of  Note  Sued  On. — Where 
the  complaint  of  an  assignee  alleges 
that  he  is  the  assignee  of  one  P.,  and 
gave  bond  and  qualified  as  such  as- 
signee upon  a  certain  day;  that  before 
that  time  defendant  was  indebted  to 
his  assignor  in  a  note  described;  and 
that  he  transferred  the  same  to  R. — 
held,  that  the  assignee  had  a  right  to 
the  relief  sought,  although  he  did  not 
have  possession  of  the  note  described. 
Cooper  z'.  Perdue,  114  Ind.  207. 

Action  by  Foreign  Assignee. — Where 
an  action  is  brought  in  a  court  in  the 
state  of  Kansas  an  averment  in  the 
petition  that  the  plaintiff  is  duly  quali- 
fied and  acting  assignee  of  a  bank  in  the 
state  of  Missouri,  which  is  not  denied 
in  the  answer  of  the  defendant  under 
oath,  admits  that  everything  has  been 
done  to  authorize  the  plaintiff  to  bring 
his  action  in  Kansas  as  assignee. 
Rogers  v.  Coates,  38  Kan.  232. 

Damages  in  the  Nature  of  a  Personal 
Tort. — Where  acomplaint  was  brought 
by  the  assignee  against  a  creditor  and 
the  sheriff  for  an  alleged  malicious 
levy  of  a  writ  of  attachment,  which 
complaint  alleged  among  other  things 
the  payment  of  rent  and  clerks  while 
the  attachment  was  in  force,  a  loss  of 
profits  and  sale  of  goods  by  the  as- 
si<gnee,  attorney's  fees  in  attachment 
proceedings,  and  injury  to  credit,  rep- 
utation, and  business,  it  was  held  that 
such  items  of  damages  were  in  the  na- 
ture of  a  personal  tort  which  did  not 
pass  by  the  assignment  and  for  which 
the  assignee  could  not  maintain  an 
action.  Slauson  v.  Schwabacher,  4 
Wash.  783. 
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Omission  of  Complaint  to  Show  Legal 
Capacity  to  Sue. — The  omission  of  the 
complaint  to  show  legal  capacity  in  the 
assignee  to  maintain  his  action  must 
be  taken  advantage  of  by  answer,  and 
cannot  be  raised  by  demurrer.  Wil- 
hoit  V.  Cunningham,  87  Cal.  453;  Sar- 
gent V.  Cunningham  (Cal.,  1891),  2$ 
Pac.  Rep.  677. 

3.  Jewett  V.  Perrette,  127  Ind.  99; 
Hoogland  v.  Trask,  48  N.  Y.  687, 
6  Robt.  (N.  Y.)  543;  Walker  v. 
McCusker,  71  Cal.  598;  Langdon  v. 
Thompson,  25  Minn.  512.  See  also 
Cooper  V.  Perdue,  114  Ind.  207. 

Action  for  Partition. — In  an  action  by 
an  assignee  of  an  insolvent  debtor  for 
partition,  the  deed  of  assignment  is 
not  its  foundation,  and  therefore  a 
copy  of  the  instrument  is  not  required 
to  be  filed  with  the  complaint  as  an 
exhibit.     Jewett  z/.  Perrette,  127  Ind. 99. 

Direction  of  Court. — Where  the  as- 
signee, by  virtue  of  his  trust,  is  a  ten- 
ant in  common  of  real  estate  he  may, 
upon  a  proper  showing,  obtain  an 
order  from  the  court  to  bring  and 
maintain  an  action  for  partition;  and. 
this  it  is  his  duty  to  do  whenever  it 
will  be  for  the  interest  of  the  estate 
(§§  2671  and  2674,  Rev.  Stat.  1881):  but 
if  it  does  not  appear  by  the  allegations 
of  the  complaint  that  the  assignee  was 
acting  under  the  direction  of  the  court 
in  bringing  the  action,  and  that  it  will 
be  for  the  interest  of  the  trust  to  sever 
the  estate,  the  complaint  will  be  bad 
upon  demurrer.  Jewett  v.  Perrette, . 
127  Ind.  97. 

Assignment  Evidence  of  Title. — In  a 
suit  brought  by  the  assignee  in  his 
own  name  respecting  property  under 
the  assignment,  the  assignment  was 
simply  the  evidence  of  his  title,  and  it 
was  competent  to  introduce  it  as  such 
at  the  trial,  under  the  general  aver- 
ment of  title  in  the  complaint.  Lang- 
don V.  Thompson,  25  Minn.  512. 
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But  in  Indiana  it  has  been  held  that  a  complaint  that  does  not  con- 
tain a  copy  of  the  assignment,  and  an  allegation  that  the  same  has 
been  recorded,  is  insufficient  upon  demurrer.* 

4.  Parties. — The  assignee  may  maintain  actions,  for  the  protec- 
tion of  the  assigned  property,  in  his  own  name  without  joining 
the  cestuis  que  triistent  as  parties.* 

5.  Costs. — In  unsuccessful  suits  brought  by  the  assignee  in  pro- 
tecting the  assigned  estate,  the  costs  should  be  paid  out  of  the 
estate  he  represents,^  and  only  where  there  has  been  mismanage- 

Omission  to  State  Capacity  in  which  He 
Sues. — The  assignee  becomes  the  legal 
owner  of  a  claim  assigned  to  him,  and 
it  is  immaterial  whether  he  received 
the  money  in  his  o-wn  right  or  as  trus- 
tee; and  a  refusal  to  dismiss  the  com- 


plaint because  the  plaintiff  did  not  set 
out  the  assignment  or  state  that  he 
was  trustee  was  held  correct.  Hoog- 
land  V.  Trask,  6  Robt.  (N.  Y.)  543, 
48  N.  Y.  687,  cited  in  Walker  v.  McCus- 
ker,  71  Cal.  598. 

Cross-complaint.  —  The  deed  of  as- 
signment is  not  the  foundation  of  the 
pleading,  and  it  is  not  necessary  to 
make  it  part  of  the  cross-complaint  in 
an  action  by  an  assignee  to  recover 
property  fraudulently  transferred. 
Cooper  V.  Perdue,  114  Ind.  207. 

1.  State  V.  Krug,  82  Ind.  61;  Foster 
■V.  Brown,  65  Ind.  234;  Ross  v.  Bos- 
well,  60  Ind.  235;  Wheeler  z'.  Hawkins, 
Id  Ind.  486. 

The  rule  seems  to  be  otherwise, 
however,  where  the  assignee  sues  for 
partition  of  real  property.  See  Jew- 
ett  V.  Perrette,  127  Ind.  99,  noticed  in 
note,  supra. 

Failure  to  Show  Becording  of  Assign- 
ment.— Where  the  complaint  does  not 
show  that  the  assignment  was  ever 
recorded,  it  fails  to  show  title  in  the 
assignee  to  the  property  embraced  in 
the  assignment,  and  hence  he  has  no 
right  to  sue.   Foster  v.  Brown,  65  Ind. 

237. 

Showing  Affirmatively  Want  of  Title. 
— In  an  action  by  an  assignee  to  re- 
cover from  a  wrong-doer  the  property 
assigned  or  damages  for  taking  it,  if 
the  complainant,  undertaking  to  show 
title  as  assignee,  shows  affirmatively  a 
want  of  title,  it  will  be  bad  upon  de- 
murrer.    State  V.  Krug,  82  Ind.  61. 

In  New  Jersey. — It  is  not  necessary, 
in  order  to  enable  the  assignee  to  sue 
as  such,  that  it  should  appear  by  his 
bill  that  he  has  given  bond  and  filed 
an  inventory,  as  required  by  the  as- 
signment act.  Grant  v.  Crowell,  42 
N.  J.  Eq.  524. 


2.  Robinson  v.  Nix, 22  Fla.  323;  Lang- 
don  V.  Thompson,  25  Minn.  509;  St. 
Anthony  Mills  Co.  v.  Vandal,  i  Minn. 
246;  Wakeman  v.  Grover,  4  Paige  (N. 
Y.)23;  Lewis  v.  Graham,  4  Abb.  Pr. 
(N.  Y.  C.  PI.)  IDS;  Butterfield  v.  Ma- 
comber,  22  How.  Pr.  (N.  Y.  Supreme 
Ct.)  150.  See  also  Irwin  v.  Keen,  3 
Whart.  (Pa.)  347. 

Where  the  assignee,  under  a  deed  of 
assignment  for  the  benefit  of  creditors, 
brought  an  action  for  the  price  of  the 
goods — held,  that  the  goods  which  were 
sold  to  the  defendant,  having  been  de- 
livered to  the  plaintiff  in  consequence 
of  the  assignment,  the  legal  property 
was  in  the  assignee,  and  it  was  not 
only  unnecessary  but  improper  that 
they  should  be  called  assignees  in  the 
writ  and  declaration.  Wilmarth  v. 
Mountford,  8  S.  &  R.  (Pa.)  124. 

Joinder  of  Sureties  of  the  Assignee. — 
Where  the  sureties  of  an  assignee 
have  been  subrogated  to  the  rights  of 
the  creditors  and  to  the  assignee's 
rights  in  part  of  the  fund,  the  assignee 
having  the  right  to  sue  for  part  of  the 
fund,  the  sureties  may  unite  with  him 
in  the  suit.  Wheeler  v.  Hawkins,  116 
Ind.  515. 

How  Objection  Taken. — An  objection 
that  the  assignee  did  not  join  the 
proper  parties  in  his  action  can  be  ob- 
jected to  only  by  demurrer  or  answer. 
Lewis  V.  Graham,  4  Abb.  Pr.  (N.  Y. 
C.  PI.)  108. 

Assignment  by  Assignee  to  Cotrustees. 
— Where  one  of  three  assignees,  after 
acting  in  connection  with  the  trust,  as- 
signed his  interest  and  trust  to  his  co- 
trustees— held,  that  upon  an  action  by 
the  other  assignees  without  joining 
him  as  plaintiff  or  defendant  there  was 
a  defect  of  parties  which  might  be 
taken  advantage  of  on  demurrer. 
Thatcher  v.  Candee,  3  Keyes  (N.  Y.) 
157. 

3.  Cunningham  v.  M'Gregor,  12 
How.  Pr.  (N.  Y.  Super.  Ct.)  306; 
Gott  V.  Hoschna,  57  Mich.  418;  Valley 
Lumber  Co.  v.  Hogan,  85  Wis.  366. 


876 


Suits  by  Creditors       BENEFIT   OF   CREDIIORS.    to  Protect  Property. 


ment  or  bad  faith  in  such  action  can  he  be  charged  personally 
with  costs.* 

III.  Suits  by  Creditors  to  Protect  Assigned  Property— 1.  When 
Creditors  may  Sue. — Where  the  assignee,  upon  being  requested, 
neglects  or  refuses  to  take  proper  action  to  protect  the  assigned 
estate,  creditors  of  the  assignor  may  come  into  equity  to  assert 
their  rights  and  protect  their  interests.* 

2.  Necessary  Steps  before  Supplanting  Assignee. — The  steps  neces- 
sary on  the  creditor's  part,  before  supplanting  the  assignee  in  suits 
concerning  the  assigned  property,  are  regulated  by  the  statute 


1.  Cunningham  v.  M'Gregor,  12 
How.  Pr.  (N.  Y.  Super.  Ct.)  306. 

2.  Illinois. — Preston  v.  Spaulding, 
120  111.  215. 

iVew  Jersey. — Kalmus  v.  Ballin  (N. 
J.,  1S94),  2S  Atl.  Rep.  791;  Lee  v.  Cole, 
44  N.  J.  Eq.  318;  Hamlin  v.  Bennett 
(N.  J.,  1893),  27  Atl.  Rep.  653. 

uVew  York. — Manning  v.  Beck  (Su- 
preme Ct.),  13  N.  Y.  Supp.  870,  7  N. 
Y.  Supp.  215;  Crouse  v.  Frothingham, 
97  N.  Y.  113;  Spellman  v.  Freedman,  7 
N.  Y.  Supp.  698,  54  Hun  (N.  Y.)  409, 
affirmed  in  Spelman  v.  Freedman,  130 
N.  Y.  421. 

Ohio. — Saxton  v.  Seiberling,  48  Ohio 

St.  554. 

Texas. — Leon  v.  Welborne,  58  Tex. 
163;  Keller  J*.  Smalley,  63  Tex.  522. 

Wisconsin. — Valley  Lumber  Co.  v. 
Hogan,  85  Wis.  366;  Conlee  Lumber 
Co.  V.  Ripon  Lumber,  etc.,  Co.,  66 
Wis.  481;  Frost  V.  Citizens'  Nat.  Bank, 
68  Wis.  234. 

Upon  the  refusal  of  the  assignee  to 
proceed  by  action  to  reclaim  the  prop- 
erty, the  creditors  or  any  of  them  may 
institute  an  action  in  equity  for  that 
purpose,  making  the  assignee  a  party 
defendant,  and  the  proceeds  of  the  re- 
covery are  assets  for  distribution  ac- 
cording to  the  terms  of  the  assign- 
ment.    Swift  V.  Hart,  35  Hun   (N.  Y.) 

134- 

Long  Neglect. — Where  the  assignee 
neglected  for  eleven  years  to  proceed 
to  recover  the  assigned  property,  a 
creditor  having  established  his  claim 
by  judgment  may  proceed  to  do  so. 
Hamlin  v.  Bennett  (N.  J.,  1893),  27 
Atl.  Rep.  653. 

Judgment  Entered  after  Assignment. 
—  Upon  the  refusal  or  neglect  of  the 
assignee  when  so  requested  to  pro-  . 
ceed  by  suit  to  set  aside  a  fraudulent 
conveyance  made  by  his  assignor, 
equity  will  entertain  such  suit  at  the 
hands   of  a   judgment   creditor   even 


where  his  judgment  was  entered  after 
the  assignment.  Lee  v.  Cole,  44  N.  J. 
Eq.  318. 

Assignee  Unqualified  to  Sue. — Where 
the  assignee  under  an  assignment  for 
the  benefit  of  creditors  had  never  qual- 
ified, and  refused  to  bring  suit  to  set 
aside  a  fraudulent  conveyance — held, 
that  such  action  could  not  be  brought 
by  a  judgment  creditor.  Mills  v.  Good- 
enough  (Supreme  Ct.),  9  N.  Y.  Supp. 
764. 

Assignee  disabled  from  Asserting  hi» 
Rights. — A  creditor  may  supplant  the 
assignee  in  a  suit  to  set  aside  fraudu- 
lent transfers  of  property  by  the  as- 
signor when  the  assignee  by  his  con- 
nection with  the  fraud  or  otherwise  is 
disabled  from  asserting  his  rights. 
Kalmus  v.  Ballin  (N.  J.,  1894),  28  Atl. 
Rep.  7gi. 

No  Previous  Request  to  bring  Suit. — 
In  an  action  by  a  creditor  to  set  aside 
a  fraudulent  conveyance  of  his  debtor, 
where  there  is  no  allegation  in  the  com- 
plaint that  the  assignee  was  requested 
and  refused  to  bring  the  suit,  but  it  is 
alleged  that  he  was  well  acquainted 
with  the  facts  and  has  taken  no  steps; 
that  he  has  been  aiding  and  assisting 
to  uphold  the  conveyance,  and  is  in 
collusion  with  the  assignor  and 
grantee — held,  that  the  plaintiff  could 
maintain  his  action  without  previously 
requesting  the  colluding  assignee  to 
bring  it.  Kendall  v.  Mellen,  13  N.  Y. 
Supp.  207,  59  Hun  (N.  Y.)  623.  See 
also  Fort  Stanwix  Bank  v.  Leggett, 
51  N.  Y.  552. 

Where  it  appears  that  the  assignee 
is  colluding  with  the  assignor  and 
grantee  of  a  fraudulent  conveyance, 
a  creditor  at  large  may  bring  an  ac- 
tion to  set  the  same  aside  without 
making  demand  on  the  assignee  under 
the  deed  of  assignment.  Kendall  v. 
Mellen,  13  N.  Y.  Supp.  207,  59  Hun 
(N.  Y.)623. 
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under  which  the  assignment  is  made,*  some  courts  holding  that 
the  supplanting  creditor  must  have  prosecuted  his  claim  to  a  judg- 
ment,* that  it  should  be  made  to  appear  to  the  assignee  that 
there  is  a  reasonable  ground  of  contest,^  an  offer  on  the  part  of 
the  creditors  to  indemnify  the  assignee  against  cost  or  liability,* 


1.  In  Kloeckner  v.  Bergstrom,67  Wis. 
197,  and  Charles  Baumbach  Co.  v. 
Miller,  67  Wis.  449,  it  was  held  that 
an  assignee  for  the  benefit  of  creditors 
does  not  take  title  to  property  fraud- 
ulently conveyed  by  the  assignor 
prior  to  the  assignment,  and  that  such 
assignee  could  not  maintain  replevin, 
or  an  action  for  the  conversion  of 
such  property,  but  could  only  attack 
such  prior  fraudulent  transfer  or 
conveyance  as  the  representative  of 
the  other  creditors  by  "  an  action  in 
■equity  to  avoid  such  fraudulent  trans- 
fer and  subject  the  property  so  fraud- 
ulently transferred,  so  far  as  may  be 
necessary,  to  the  execution  of  the 
trusts  of  the  assignments.  In  this 
condition  of  the  law,  ch.  292,  p.  265, 
Laws  of  1885  (Sand.  &  B.  Stat., 
§  1693  b.),  was  enacted,  by  which  it  is 
provided  that  "  whenever  an  in- 
solvent debtor  has  made  any  convey- 
ance or  transfer  of  his  property,  with 
intent  to  hinder,  delay,  or  defraud  his 
•creditors,  or  any  conveyance,  transfer, 
or  charge  on  his  property,  which  is 
void  by  reason  of  being  preferential 
or  otherwise,  and  shall  thereafter 
make  a  general  assignment  for  the 
benei'it  of  creditors,  if  the  assignee 
named  in  such  assignment  shall  neg- 
lect for  sixty  days  after  the  delivery 
thereof  to  institute  proper  suit  to  va- 
cate such  fraudulent  or  preferential 
conveyance,  transfer,  or  charge,  it 
shall  be  lawful  for  any  creditor  of  the 
assignor,  having  first  proved  his  claim 
as  required  by  law,  to  institute  and 
prosecute  to  judgment  any  such  suit 
in  the  name  of  the  assignee  and  for 
his  benefit,  upon  giving  to  the  as- 
signee bond  in  the  sum  of  one  thou- 
sand dollars  with  sufficient  surety, 
resident  in  the  state,  to  hold  said  as- 
signee harmless  from  said  loss,  cost, 
or  expense,  to  arise  or  accrue  to  him 
in  case  said  suit  shall  be  decided  ad- 
versely to  him."  Valley  Lumber  Co. 
V.  Hogan.  85  Wis.  366. 

2.  Hamlin  v.  Bennett  (N.  J.,  1893), 
27  Atl.  Rep.  653;  Lee  v.  Cole,  44  N.  J. 
Eq.  318. 

Under  the  authority  of  Pillsbury  v. 
Kingon,  33  N.  J.  Eq.  287,  it  is  very  ap- 


parent that  the  rights  and  interests  of 
an  assignor  passed  to  the  assignee,  and 
that,  in  case  the  assignor  has  fraud- 
ulently conveyed  or  concealed  any  of 
his  property  or  assets,  it  may  be 
pursued  and  recovered  by  the  as- 
signee. But  it  does  not  follow,  I 
think,  that  because  the  title  passes  to 
the  assignee,  and  because  he  may 
bring  suit  for  the  recovery  thereof,  a 
creditor  may  not  under  some  circum- 
stances take  upon  himself  the  burden 
of  proceeding  for  such  recovery;  for 
example,  many  years  (as  in  this  case, 
11)  of  neglect  on  the  part  of  the  as- 
signee to  proceed;  or  in  case  there 
may  be  serious  doubt  as  to  whether 
creditors  are  entitled  to  any  benefit 
from  the  property  alleged  to  be  fraud- 
ulently conveyed  or  concealed,  if  the 
creditor  is  willing  to  take  the  risk  of 
the  burden  upon  himself,  having 
established  his  claim  by  judgment, 
there  is  no  good  reason  why  he  should 
not  be  permitted  to  do  so.  Hamlin  v. 
Bennett  (N.  J.,  1893),  27  Atl.  Rep.  653. 

3.  Kalmus  v.  Ballin  (N.  J.,  1894), 
28  Atl.  Rep.  791. 

A  mere  request  to  the  assignee  to 
take  proceedings  to  set  aside  transfers 
of  the  assignor's  property  will  be  in- 
sufficient; he  must  be  informed  of 
facts  tending  to  show  the  transfer 
fraudulent,  and  a  reasonable  ground 
for  contest.  Kalmus  v.  Ballin  (N.  J., 
1894),  28  Atl.  Rep.  791. 

4.  Kalmus  v.  Ballin  (N.  J.,  1894),  28 
Atl.  Rep.  791;  Leon  v.  Welborne,  58 
Tex.  163;  Keller  v.  Smalley,  63  Tex. 
522;  Valley  Lumber  Co.  v.  Hogan, 
85  Wis.  366. 

Texas  Statute. — If  property  has  been 
fraudulently  conveyed  in  contempla- 
tion of  the  assignment,  the  ninth  sec- 
tion of  the  Texas  act  provides  that 
"  the  assignee,  or,  in  case  of  his  neg- 
lect or  refusal,  any  creditor  or  credi- 
tors, may  in  his  name,  upon  securing 
such  assignee  against  costs  or  liability, 
sue  for,  recover,  collect,  and  cause  the 
same  to  be  applied  for  the  benefit  of 
creditors,  as  other  property  belonging 
to  the  debtor's  estate  in  the  hands 
of  the  assignee."  Leon  v,  Welborne, 
58  Tex.  163.    . 
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and  that  the  assignee  should  be  made  a  party  to  the  suit.* 

By  Statute  in  Michigan  the  creditor  can  only  move  through  the  as- 
signee, and  upon  his  refusal  or  neglect  to  sue  the  creditor  can,  by 
a  summary  application,  obtain  an  order  compelling  the  assignee 
to  institute  suit.* 

IV.  Actions  to  Set  Aside  Prior  Fraudulent  Conveyances— 
1.  At  Common  Law. — According  to  the  common  law  of  assignments 
and  the  existing  statutes  of  some  states,  the  assignee  of  an  insol- 
vent takes  the  property  of  his  assignor  subject  to  all  equities  ex- 
isting against  it  in  favor  of  third  parties,  and  the  assignee  stands 
in  the  shoes  and  succeeds  only  to  the  rights  of  the  assignor. 
Hence  the  assignment  does  not  pass  to  the  assignee  any  interest 
in  the  property  fraudulently  transferred  by  his  assignor,  or  any 
right  to  set  aside  such  fraudulent  transfer.^ 


1.  Burnham  v.  Dillon  (Mich.,  1894), 
59  N.  W.  Rep.  176;  Spellman  v.  Freed- 
man  (Supreme  Ct.),  7  N.  Y.  Supp. 
698,  affirmed  in  Spelman  v,  Freed- 
man,  130  N.  Y.  42,  54  Hun  (N.  Y.) 
409;  Saxton  V.  Seiberling,  48  Ohio  St. 
560.  See  also  Crouse  v.  Frothingham, 
97  N.  Y.  105. 

Suit  in  Assignee's  Name. — If  the  as- 
signee fail  to  proceed  to  set  aside 
fraudulent  transfers  of  property  prior 
to  the  assignment  within  the  requisite 
time,  then  it  is  lawful  for  any  creditor 
of  the  assignor  to  prove  his  claim  and 
institute  and  prosecute  to  judgment 
any  such  suit  in  the  name  of  the  as- 
signee and  for  his  benefit.  Conlee 
Lumber  Co.  v.  Ripon  Lumber,  etc., 
Co.,  66  Wis.  481.  See  also  Keller  v. 
Smalley,  63  Tex.  522. 

2.  How.  Stat.  Mich.,  §  8746;  Scott  z/. 
Chambers,  62  Mich,  539;  Sweetzer  v. 
Higby,  63  Mich.  20;  Sweetzer  z/.  Camp 
<Mich.,  1886),  5  West.  Rep.  591;  Coots 
V.  Radford,  47  Mich.  39;  Funke  v. 
Cone,  65  Mich.  591. 

Necessity  for  Application  Waived. — 
Where  the  creditors  requested  the  as- 
signee, in  writing,  to  sue  and  set  aside 
a  chattel  mortgage  made  by  the  as- 
signor in  fraud  of  his  creditors,  and 
upon  his  refusal  filed  their  own  bill  for 
that  purpose,  and  the  issue  upon  the 
validity  of  the  mortgage  was  fairly 
made  upon  the  pleadings  and  upon  the 
testimony,  and  no  question  was  made 
as  to  the  right  to  litigate  the  validity 
of  such  mortgage  in  the  lower  court, 
it  was  held  that  any  necessity  for  an 
application  for  leave  to  file  the  bill 
must  be  deemed  to  have  been  waived. 
Funke  v.  Cone,  65  Mich.  591. 

Written  Request   to   Sue. — If  a  cred- 


itor is  desirous  of  contesting  any  claim 
filed  as  to  the  assigned  property,  he 
cannot  do  so  of  his  own  motion.  He 
must,  in  writing,  request  the  assignee 
or  receiver  to  do  so,  and  upon  failure 
of  the  assignee  to  comply  with  such 
request  he  can,  by  a  proper  showing 
to  the  court,  obtain  an  order  compel- 
ling the  assignee  to  institute  such  suit, 
How.  Stats.  Mich.,  §  8746;  but  the 
creditor  cannot  move  except  through 
the  assignee  or  receiver.  Sweetzer  v. 
Camp  (Mich.,  1886),  5  West.  Rep.  591. 

New  Jersey. — Where  the  assignee  has 
neglected  his  duty  in  not  avoiding 
fraudulent  conveyances,  it  is  in  the 
power  of  the  creditor  to  compel  him 
to  its  performance.  Garretson  v. 
Brown,  26  N.  J.  L.  441 ;  27  N.  J.  L.  644. 

3.  Illinois. — Ide  v.  Sayer,  129  111. 
235;  Bouton  V.  Dement,  123  111.  149; 
Preston  v.  Spaulding,  120  111.  208. 

Iowa. — Sandwich  Mfg.  Co.  v.  Wright 
(Iowa),  22  Fed.  Rep.  631;  Rumsey  z/. 
Town  (Iowa),  20  Fed.  Rep.  558;  Prouty 
V.  Clark,  73  Iowa  57;  Roberts  v.  Aus- 
tin, 26  Iowa  315. 

Missouri. — Harris  v.  Harris,  25  Mo. 
App.  502;  Dahlman  7/.  Jacobs  (Mo.),  15 
Fed.  Rep.  863;  Roan  v.  Winn,  93  Mo. 
512;  Clapp  V.  Nordmeyer  (Mo.),  25 
Fed.  Rep.  71. 

New  York. — Brownell  v.  Curtis,  10 
Paige  (N.  Y.)  210;  Leach  v.  Kelsey,  7 
Barb.  (N.  Y.)  466;  Leonard  v.  Clinton, 
26  Hun  (N.  Y.)292. 

Oregon. — Jacobs  v.  Ervin,  9  Oregon 
58;  Hahn  v.  Salmon  (Oregon),  20  Fed. 
Rep.  801. 

Pennsylvania. — Vandyke  z/.  Christ,  7 
W.  &S.  (Pa.)  373- 

Rhode  Island. — Williams  v.  Winsor, 
12  R.  I.  9. 
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ASSIGNMENT  FOR 


Prior  Conveyances. 


Equitable  Action  to  Set  Aside  Conveyance. — Such  right  is  reserved  to 
creditors,  who,  having  exhausted  all  legal  proceedings  in  order 
to  show  that  their  claim  is  worthy  of  attention,  may  invoke  the  aid 
of  a  court  of  equity  to  set  aside  a  conveyance  made  by  the  as- 
signor in  fraud  of  their  rights.* 

Exhaustion  of  Legal  Remedies. — As  to  what  constitutes  an  exhaustion 
of  legal  remedies  the  courts  are  somewhat  in  conflict,  some  hold- 
ing that  there  must  be  a  judgment,*  the  issuance  of  an  execution, 


V.  Smalley,  63   Tex. 
Pritzlaff,    51 


Texas. — Keller 
520. 

Wis  CO  nsin. — Hawks 
Wis.  160. 

At  common  law  a  voluntary  assign- 
ment confers  upon  the  assignee  no 
power  to  impeach  or  set  aside  previ- 
ous transfers  or  conveyances  of  prop- 
erty by  his  assignor  which  have  been 
completely  executed  and  had  vested 
the  title  in  the  property  in  the  fraudu- 
lent vendee, and  were  valid  as  to  the  as- 
signor, but  fraudulent  or  void  as  to  the 
creditors.     Jacobs  v.  Ervin,  9  Oregon 

57. 

1.  Michigan. — Millar  v.  Babcock,  29 
Mich.  526;  Wakeman  v.  Barrows,  41 
Mich.  363;  Tyler  v.  Peatt,  30  Mich.  63; 
Scott  V.  Chambers,  62  Mich.  538;  Root 
V.  Potter,  59  Mich.  498;  Maynard  v. 
Hoskins,  9  Mich.  485. 

Missouri. — Dodd  v.  Levy,  10  Mo. 
App.  121;  Roan  v.  Winn,  93  Mo. 
503;  Crim  V.  Walker,  79  Mo.  335; 
Luthy  V.  Woods,  i  Mo.  App.  167; 
Martin  v.  Michael,  23  Mo.  50. 

New  Jersey. — Lee  v.  Cole,  44  N.  J. 
Eq.  318;  Red  Bank  Second  Nat.  Bank 
V.  Farr  (N.  J.,  18S7),  7  Atl.  Rep.  892; 
Hunt  V.  Van  Derveer,  43  N.  J.  Eq.  414; 
Hamlin  v.  Bennett  (N.  J.,  1893),  27  Atl. 
Rep.  653. 

New  York. — Spelman  v.  Freedman, 
130  N.  Y.  421,  affirming  Spellman  v. 
Freedman  (Supreme  Ct.),  7  N.Y.  Supp. 
698;  Forbes  v.  Logan,  30  Barb.  (N.  Y.) 
479;  Brownell  v.  Curtis,  10  Paige  (N. 
Y.)2io;  Leonard  v.  Clinton,  26  Hun 
(N.  Y.)  292. 

See  also  Merry  v.  Fremon,  44  Mo. 
518;  Turner  v.  Adams,  46  Mo.  95. 

It  was  said  in  Dawson  v.  Sims,  14 
Oregon  562:  "  No  better  principle  is 
settled  in  equity  than  that  its  courts 
are  not  tribunals  for  the  collection  of 
debts,  and  that  before  its  jurisdiction 
can  be  invoked  by  creditors  all  legal 
remedies  must  have  been  exhausted  or 
proved  inadequate." 

A  voluntary  assignment  by  an  in- 
solvent debtor  will  not  deprive  a  cred- 


itor who  has  exhausted  his  remedy  at 
law  against  the  fraudulent  debtor,  of 
the  right  to  file  a  creditor's  bill  to 
reach  the  property  in  the  hands  of  the 
vendee  to  whom  a  fraudulent  transfer 
of  property  has  been  made,  or  recover 
a  debt  which  has  been  fraudulently  re- 
leased by  the  assignor.  Brownell  v. 
Curtis,  10  Paige  (N.  Y.)  210. 

Conveyance  by  Insolvent  Corporation. 
— The  fact  that  the  debtor  is  an  in- 
solvent corporation  and  has  conveyed 
its  property  in  contravention  of  the 
statute  does  not  warrant  a  resort  to 
equity  until  the  remedy  at  law  has 
been  exhausted.  Adee  v.  Bigler,  81 
N.  Y.  349. 

2.  Millar  v.  Babcock,  29  Mich.  526; 
Wakeman  v.  Barrows,  41  Mich.  363; 
Root  V.  Potter,  59  Mich.  504;  May- 
nard V.  Hoskins,  9  Mich.  485;  Crim 
V.  Walker,  79  Mo.  335;  Hamlin  v.  Ben- 
nett (N.  J.,  1893),  27  Atl.  Rep.  653; 
Red  Bank  Second  Nat.  Bank  v.  Farr 
(N.  J.,  1887),  7  Atl.  Rep.  892;  Hunt  v. 
Van  Derveer,  43  N.  J.  Eq.  414.  See 
also  Haston  v.  Castner,  31  N.  J.  Eq. 
697. 

Laches. — Where  the  assignment  was 
made  November  30th  and  the  bill  was 
filed  March  loth  following,  but  the 
creditors  did  not  recover  judgment  on 
any  of  their  claims  until  January  3d 
next,  so  that  the  time  which  elapsed 
before  the  commencement  of  the  suit 
afterit  might  have  been  commenced  was 
only  two  months  and  seven  days — held, 
that  there  was  nothing  to  warrant  the 
charge  of  laches,  since  the  creditors 
could  not  sue  until  they  had  recovered 
a  judgment.  Red  Bank  Second  Nat. 
Bank  v.  Farr  (N.  J.,  1S87),  7  Atl.  Rep. 
892. 

Who  is  Judgment  Creditor. — A  creditor 
who  has  obtained  an  allowance  of  his 
claim  before  an  assignee  for  the  bene- 
fit of  creditors  is  a  judgment  creditor, 
and  as  such  may  maintain  an  action  to 
set  aside  conveyances  of  the  assignor 
as  fraudulent.  Roan  v.  Winn,  93  Mo. 
503. 
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and  the  return  thereof  of  milla  botia  ;^  while  other  courts  have 
held  that  where  it  is  shown  that  the  debtor  is  insolvent,  and  the 
issue  of  an  execution  would  be  of  no  practical  utility,  its  issue 
may  be  dispensed  with,*  and  that  an  attachment  lien  in  itself  is 
sufificient  foundation  for  an  action.^ 

2.  By  Statute. — The  right  of  creditors  to  maintain  an  action  to 
set  aside  fraudulent  conveyances  of  the  assignor  has  now  been 
taken  away  by  statute  in  most  states,  such  right  vesting  in  the 
assignee  under  the  assignment,  who  may  maintain  such  action 
without  exhausting  his  legal  remedies,  the  assignment  itself 
being  in  the  nature  of  a  lien  upon  which  to  found  the  action.* 


I 


New  Jersey. — It  is  the  settled  law  in 
New  Jersey  that  a  creditor  has  no 
standing  in  equity  to  set  aside  the 
fraudulent  transfers  of  his  debtor  un- 
til he  has  recovered  a  judgment,  except 
in  the  case  of  the  death  of  his  debtor, 
and  there  is  no  administrator,  Red 
Bank  Second  Nat.  Bank  v.  Farr  (N.  J., 
18S7),  7  Atl.  Rep.  892:  Hunt  v.  Van 
Derveer,  43  N.  J.  Eq.  414;  or  if  there 
be  one  and  the  creditor  files  his  claim 
and  it  is  not  disputed,  Haston  v.  Cast- 
nei-,  31  N.  J.  Eq.  697. 

Domestic  Judgment. — When  it  is  said 
that  a  creditor  cannot  maintain  a  bill 
in  equity  to  set  aside  a  fraudulent  con- 
veyance of  the  assignor  till  he  has  re- 
duced his  claim  to  a  judgment — held, 
that  such  judgment  must  be  by  a  court 
of  his  own  state,  and  not  a  sister  state. 
Crim  V.  Walker,  79  Mo.  335. 

Void  Judgment. — A  creditor  whose 
judgment  is  void  for  want  of  jurisdic- 
tion is  not  such  a  judgment  creditor 
as  can  attack  a  conveyance  of  his 
assignor  on  the  ground  that  it  is 
fraudulent  as  to  creditors.  Millar 
V.  Babcock,  29  Mich.  526. 

1.  Spelman  v.  Freedman,  130  N.  Y. 
421,  affirming  Spellman  v.  Freedman, 
7  N.  Y.  Supp.  698;  Adee  v.  Bigler,  81 
N.  Y.  349;  Beardsley  Scythe  Co.  v. 
Foster,  36  N.  Y.  565;  McElwain  v. 
Willis,  9  Wend.  (N.  Y.)  549;  Dun- 
levy  V.  Tallmadge,  32  N.  Y.  461;  Crip- 
pen  V.  Hudson,  13  N.  Y.  165;  Luthy 
V.  Woods,  I  Mo.  App.  171;  Turner  v. 
Adams,  46  Mo.  99. 

2.  Luthy  z/.  Woods,  i  Mo.  App.  171; 
Turner  v.  Adams,  46  Mo.  99.  See 
also  Merry  v.  Fremon,  44  Mo.  518; 
M'Dowell  V.  Cochran,  11  111.  31;  Post- 
lewait  V.  Howes,  3  Iowa  365. 

3.  Dawson  v.  Sims,  14  Oregon  561; 
Hahn  v.  Salmon  (Oregon),  20  Fed. 
Rep.  801. 

Before    the    year    1858     a    transfer 
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made  by  a  debtor  in  fraud  of  creditors 
could  be  attacked  only  by  a  creditor 
who  had  either  by  judgment  and  exe- 
cution returned,  or  by  attachment  ac- 
quired, a  lien  on  the  property  so  trans- 
ferred; the  assignee  for  the  benefit  of 
creditors  stood  in  the  shoes  of  his  as- 
signor, and  being  bound  by  such  trans- 
fer could  not  question  or  attack  it. 
Leonard  v.  Clinton,  26  Hun  (N.  Y.) 
292. 

4.  Indiana. — Voorhees  f .  Carpenter, 
127  Ind.  300;  Hutchinson  v.  Michigan 
City  First  Nat.  Bank,  133  Ind.  280; 
Siebert  v.  Milligan,  no  Ind.  106;  Do- 
herty  v.  Holiday  (Ind.,  1892),  32  N.  E. 
Rep.  317;  Wright  v.  Mack,  95  Ind.  332. 

Kansas. — Walton  v.  Eby  (Kan., 
1894),  36  Pac.  Rep.  332;  Chapin  v.  Jen- 
kins, 50  Kan.  385. 

Maine. — Simpson  v.  Warren,  55  Me. 
18. 

Michigan. — Heineman  -'.  Hart,  55 
Mich.  65;  Angell  v.  Pickard,  61  Mich. 
574;  Root  V.  Potter,  59  Mich.  499. 

Minnesota. — Merrill  v.  Ressler,  37 
Minn.  84. 

Nebraska. — Brown  v.  Farmers',  etc.. 
Banking  Co.,  36  Neb.  434. 

New  Jersey. — Garretson  v.  Brown, 
26  N.  J.  L.  440;  27  N.  J.  L.  644;  Ham- 
lin V.  Bennett  (N.  J.,  1893),  27  Atl. 
Rep.  653;  Lee  v.  Cole,  44  N.  J.  Eq. 
318;  Pillsbury  v.  Kingon,  33  N.  J.  Eq. 
287;  Moore  v.  Williamson,  44  N.  J. 
Eq.  496;  Smith  v.  Wood,  42  N.  J.  Eq. 
563;  Grant  v.  Crowell,  42  N.  J.  Eq.  524. 

New  York: — McMahon  v.  Allen,  35 
N.  Y.  403;  Swift  V.  Hart.  35  Hun  (N. 
Y.)  133;  Spring  v.  Short,  90  N.  Y. 
538;  Southard  v.  Benner,  72  N.  Y.  424; 
Bostwick  V.  Beizer,  10  Abb.  Pr.  (N.  Y. 
C.  PI.)  197- 

Ohio. — Thomas  v.  Talmadge,  16 
Ohio  St.  433. 

Pennsylvania. — Klapp  v.  Shirk,  13 
Pa.  St.  489. 
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ASSIGNMENT  FOR 


Prior  Conveyances. 


Eight  Governed  by  Statute. — But  such  right  in  the  assignee  to  bring 
an  action  to  set  aside  conveyances  made  by  the  assignor  in  fraud 
of  his  creditors  is  governed  by  the  statute  under  which  the  as- 
signment is  drawn.* 


Texas. — Keller  v.  Smalley,  63  Tex. 
522. 

Wisconsin. — Conlee  Lumber  Co.  v. 
Ripon  Lumber,  etc.,  Co.,  66  Wis.  481; 
Frost  V.  Citizens'  Nat.  Bank,  68  Wis. 
234;  Kloeckner  v.  Bergstrom,  67  Wis. 
197;  Charles  Baumbach  Co.  v.  Miller, 
67  Wis.  449.  Valley  Lumber  Co.  v. 
Hogan.  85  Wis.  366;  Batten  v.  Smith, 
62  Wis.  92;  Vernon  v.  Upson,  60  Wis. 
422. 

A  general  assignment  for  the  bene- 
fit of  creditors,  which  purports  to  con- 
vey all  the  property  of  the  assignor, 
entitles  the  assignee  to  the  possession 
and  control  of  property  fraudulently 
conveyed  by  the  assignor  about  the 
same  time  for  the  purpose  of  defraud- 
ing creditors;  and  the  assignee,  as  the 
representative  of  the  creditors,  may 
institute  proceedings  in  their  behalf 
to  set  aside  such  fraudulent  convey- 
ances, to  the  end  that  he  may  gain 
dominion  over  the  property  and  make 
an  equitable  distribution  of  the  same 
among  all  the  creditors  of  the  estate. 
Walton  V.  Ely  (Kan.,  1894),  36  Pac. 
Rep.  332;  Chapin  v.  Jenkins,  50  Kan. 

385. 

It  has  been  properly  held  that  power 
may  be  given  by  statute  to  an  assignee 
to  assert  in  favor  of  creditors  gener- 
ally, and  for  their  benefit,  a  claim  to 
any  property  which  the  assignor,  prior 
to  the  assignment,  conveyed  in  fraud 
of  creditors,  and  that  such  statutory 
power  or  right  takes  the  place  or  is 
the  equivalent  of  the  specific  lien  re- 
quired before  the  creditor  himself  can 
controvert  the  validity  of  the  convey- 
ance.    Keller  v.  Smalley,  63  Tex.  522. 

Chattel  Mortgage. — The  fact  that  a 
chattel  mortgage  was  executed  a  few 
hours  previous  to  the  making  of  a 
voluntary  assignment  by  the  mort- 
gagor for  the  benefit  of  creditors  is 
not  conclusive  evidence  of  fraud  so  as 
to  entitle  the  assignee  to  recover  the 
mortgaged  property  as  a  part  of  the 
assigned  estate.  Brown  v.  Farmers', 
etc..  Banking  Co.,  36  Neb.  434. 

Soing  on  Promissory  Note. — It  is  not 
necessary  that  an  assignee  who  pur- 
sues money  due  his  assignor  on  a 
promissory  note  fraudulently  trans- 
ferred  should  have  possession  of  the 
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note  before  he  sues,  for,  by  bringing 
all  the  parties  into  court,  he  may  ob- 
tain a  decree  that  the  money  due  on 
the  note  be  paid  him.  Cooper  v.  Per- 
due, 114  Ind.  207. 

Bill  to  Bemove  Cloud. — Where  a  debt- 
or became  insolvent  and  assigned  for 
the  benefit  of  his  creditors  an  assignee 
of  such  assignment  may  call  upon 
chancery  to  remove  a  cloud  upon  his 
title,  arising  from  a  fraudulent  con- 
veyance by  the  assignor  to  his  wife 
made  at  the  same  time  as  the  assign- 
ment. Schaller  v.  Wright,  70  Iowa 
667. 

Transfer  in  Payment  of  Just  Bebt.  — The 
assignee  may  bring  an  action  to  re- 
cover property  conveyed  away  by  his 
assignor  in  fraud  of  his  creditors,  but 
when  such  transfer  was  in  payment  of 
a  just  debt  no  action  will  lie.  Grant 
V.  Crowell,  42  N.  J.  Eq.  524. 

Statute  of  Limitations. — There  is  both 
a  legal  and  equitable  remedy  in  suits 
to  set  aside  conveyances  by  the  as- 
signor in  fraud  of  creditors,  but  if  the 
legal  remedy  is  barred  by  lapse  of 
time,  the  equitable  remedy  will  also  be 
held  to  be  barred.  Smith  v.  Wood,  42 
N.  J.  Eq.    563. 

Personal  Judgment  against  Assignee.  — 
In  an  action  to  set  aside  fraudulent 
conveyances  of  the  assignor  it  is  error 
to  render  a  personal  judgment  against 
the  assignee  when  there  was  no  find- 
ing that  he  knew  of  the  fraudulent 
purposes  of  his  assignor.  Rouse  v. 
Bowers,   108  N.  Car.   182. 

1.  Kansas. — In  the  absence  of  statu- 
tory power  the  assignee  will  occupy  no 
better  position  than  his  assignor,  and 
cannot  take  or  set  aside  a  conveyance 
made  by  his  debtor  on  the  ground  of 
fraud  and  invalidity.  Under  the  Kan- 
sas statute,  however,  he  is  not  merely 
the  representative  of  the  assignor,  but 
holds  the  property  for  the  benefit  of 
the  creditors  of  the  assignor,  and 
therefore  may  maintain  such  action. 
Chapin  v.  Jenkins,  50  Kan.  392. 

Minnesota. — Gen.  Stat.  Minn.  1878,  c. 
41,  §  27,  provides  that  "in  all  cases  of 
general  assignment  for  the  benefit  of 
creditors  the  assignee  or  assignees 
shall  be  considered  as  representing 
the   rights  and   interests  of  creditors 
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V.  Actions  to  Enforce  Assignment  —  1.  Jurisdiction. — Assign- 
ments for  benefit  of  creditors  are,  in  a  peculiar  sense,  the  objects  of 

pass  to  the  assignee  by  the  assign- 
ment notwithstanding  such  transfer; 
and  the  assignee,  or,  in  case  of  his 
neglect  or  refusal,  any  creditor  or 
creditors  in  his  name,  upon  securing 
such  assignee  against  cost  of  liability, 
may  sue  for,  recover,  collect,  and  cause 
the  same  to  be  applied  for  the  benefit  of 
creditors  as  other  property  belonging 
to  the  debtor's  estate  in  the  hands  of 
the  assignee;  but  if  it  shall  appear  in 
such  action  that  the  purchaser  of  any 
such  property  bought  the  same  of  the 
assignor  in  good  faith  and  for  a  valu- 
able consideration,  and  without  any 
reason  to  believe  that  the  debtor  was 
conveying  or  transferring  the  same 
with  intent  or  design  aforesaid,  such 
purchaser  shall  be  held  to  have  ac- 
quired as  against  the  assignee  and 
creditors  aforesaid  a  good  and  valid 
title  to  such  property." 

Under  this  act  several  things  must 
concur  to  give  the  assignee  the  right 
to  set  aside  such  conveyance. 

1st.  At  the  time  the  conveyance  or 
transfer  is  made  the  assignor  must 
have  had  in  contemplation  the  assign- 
ment. 

2d.  The  conveyance  or  transfer 
must  be  made  with  intent  to  delay  or 
defraud  creditors  or  give  preference 
to  one  creditor  over  another. 

3d.  The  person  to  whom  the  con- 
veyance or  transfer  is  made  must  not 
be  one  who  takes  in  good  faith  and 
for  valuable  consideration  without 
reason  to  believe  that  the  debtor  was 
acting  with  an  invalidating  design  or 
intent.  Keller  v.  Smalley,  63  Tex. 
522. 

Wisconsin. —The  assignee  represents 
the  rights  and  interests  of  the  credit- 
ors of  the  assignor  making  the  assign- 
ment, as  against  all  transfers  and  con- 
veyances which  would  be  held  fraud- 
ulent or  void  as  to  creditors;  and  such 
assignee  is  expressly  given  all  the 
rights  which  such  creditors  would  have 
to  bring  and  maintain  an  action  to 
avoid  such  fraudulent  conveyances 
and  transfers.  C.  170,  Laws  Wis. 
1882;  Batten  v.  Smith,  62  Wis.  92; 
Vernon  v.  Upson,  60  Wis.  422. 

In  Batten  v.  Smith,  62  Wis.  92, 
the  court  said:  "  Under  the  law  as 
it  now  stands  (1885)  an  assignee  for 


of  the  debtor  or  debtors  making  the 
assignment,  as  against  all  transfers 
and  conveyances  of  property  which 
would  be  held  to  be  fraudulent  and 
void  as  to  creditors,  and  shall  have  all 
rights  which  such  creditors  would 
have  to  avoid  such  fraudulent  con- 
veyances and  transfers."  Merrill  v. 
Ressler,  37  Minn.  84. 

Nebraska.  —  Under  the  provisions  of 
sections  42  and  43  of  the  Nebraska  as- 
signment law,  the  rights  of  the  as- 
signeeto  recover  property  fraudulently 
transferred  by  the  assignor  are  sim- 
ilar to  those  of  a  judgment  creditor, 
and  must  be  enforced  according  to  the 
forms  of  law.  He  is  not  authorized 
to  forcibly  seize  and  take  property  on 
the  assumption  that  it  was  transferred 
by  his  assignor  in  fraud  of  the  rights 
of  creditors.  Brown  z/.  Farmers',  etc.. 
Banking  Co.,  36  Neb.  434. 

New  Jersey. — An  assignee  under  the 
New  Jersey  statute  regulating  assign- 
ments for  the  benefit  of  creditors  may, 
in  virtue  of  the  power  conferred  upon 
him  by  the  assignment,  avoid  convey- 
ances and  transfers  made  by  his  as- 
signor in  fraud  of  his  creditors  if  the 
property  so  alienated  is  required  for 
the  payment  of  debts  exhibited  to  the 
assignee.  As  to  such  debts,  the  prin- 
ciple is  established  that  the  assignee 
stands  in  the  place  of  the  creditors 
with  all  their  rights  and  equities. 
Smith  V.  Wood  (N.  J.,  1887),  6  Cent. 
Rep.  316;  Pillsbury  v.  Kingon,  33  N. 
J.  Eq.  2S7. 

New  York. — By  the  statutes  of  New 
York,  Laws  of  1858,  c.  314,  any  exec- 
utor, administrator,  assignee,  or  other 
trustee  of  an  estate,  or  the  property 
and  effects  of  an  individual,  may,  for 
the  benefit  of  creditors  or  others  in- 
terested in  the  estate  or  property  so 
held  in  trust,  disaflSrm  and  treat  as 
void  all  transfers  in  fraud  of  the  rights 
of  any  creditor  or  others  interested, 
and  maintain  all  necessary  actions  for 
that  purpose.  Southard  v.  Benner,  72 
N.  Y.  427. 

Texas. — Under  the  Texas  act  con- 
cerning assignments,  "all  property 
conveyed  or  transferred  by  the  as- 
signor, previous  to  and  in  contem- 
plation of  the  assignment,  with  the  in- 
tent or  design  to  defeat,  delay,  or  de- 


fraud creditors,  or  to  give  preference    the  benefit  of  creditors  stands  in  very 
to   one   creditor   over   another,    shall     much  the  same  attitude  as  and  is  pos- 
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equitable  cognizance,  and  actions  by  creditors  to  enforce  the 
trusts  thereby  created  are  usually  brought  in  courts  having 
equitable  jurisdiction.* 


sessed  of  quite  similar  powers  to  an 
assignee  in  bankruptcy  under  the  act 
of  congress  1867.  By  two  recent  en- 
actments (C.  170,  p.  566,  Laws  1882, 
and  C.  349,  p.  309,  Laws  Wis.  1S83) 
the  legislature  have  manifested  the 
purpose  of  upholding  general  assign- 
ments so  made  for  the  benefit  of  all 
the  creditors  of  the  assignor,  and  to 
prevent  all  indirect  methods  of  ob- 
taining any  preference  through  the 
active  agency  of  the  debtor  at  any 
time  during  the  60  days  immediately 
preceding  the  assignment,  and  to  en- 
able the  assignee  as  the  representative 
of  such  creditors  to  avoid  such  illegal 
transfers  and  to  recover  back  for  their 
benefit  the  property  so  fraudulently 
disposed  of  by  the  assignor.  Valley 
Lumber  Co.  v.  Hogan,  85  Wis.  366. 

C.  349,  p.  309,  Laws  Wis.  1883, 
was  enacted  to  prohibit  debtors  giv- 
ing preferences  and  to  secure  the 
equal  distribution  of  the  property  as- 
signed for  the  benefit  of  creditors,  and 
the  assignee  in  any  such  assignment 
is  granted  "  all  the  powers  thereunder 
necessary  to  institute  any  proceeding 
or  action  to  set  aside  and  avoid  any 
levy,  sale,  mortgage,  hypothecation, 
lien,  or  other  security  "  named  in  the 
act.  Valley  Lumber  Co.  v.  Hogan, 
85  Wis.  366. 

The  assignee  appointed  by  the  debtor 
is  in  duty  bound  under  the  assign- 
ment to  avoid  prior  fraudulent  trans- 
fers, yet  in  doing  so  he  in  no  sense 
represents  the  debtor;  on  the  con- 
trary, he,  under  the  authority  ex- 
pressly given  by  the  enactments  of 
the  code,  represents  the  defrauded 
creditors.  Batten  v.  Smith,  62  Wis. 
92. 

C.  170,  p.  566,  Laws  Wis.  1882, 
provides  that  in  all  cases  of  voluntary 
assignment  made  for  the  benefit  of 
creditors  "  the  assignee  or  assignees 
shall  be  considered  as  representing 
the  rights  and  interests  of  the  credit- 
ors of  the  debtor  or  debtors  making 
the  assignment,  as  against  all  trans- 
fers and  conveyances  of  property 
which  would  be  held  to  be  fraudulent 
or  void  as  to  creditors,  and  shall  have 
all  the  rights  which  such  creditors 
would  have  to  bring  and  maintain 
an    action    to    avoid    such    fraudulent 


conveyances  and  transfers."  Valley 
Lumber  Co.  v.  Hogan,  85  Wis.  366; 
Vernon  v.  Upson,  60  Wis.  423. 

Under  C.  170,  Laws  Wis.  1882,  the 
assignee  may  institute  proper  pro- 
ceedings to  bring  under  his  control 
the  property  of  the  assignor,  which  has 
been  assigned,  mortgaged,  or  sold  pre- 
vious to  the  assignment  with  the  in- 
tent of  hindering,  delaying,  and  de- 
frauding his  creditors  so  far  as  it  may 
be  necessary  to  protect  the  creditors 
who  are  represented  by  the  assignee. 
Kloeckner  v.  Bergstrom,  67  Wis.  197; 
Vernon  v.  Upson,  60  Wis.  418;  Charles 
Baumbach  Co.  v.  Miller,  67  Wis.  449. 
1.  Jones  V.  Dougherty,  10  Ga.  273; 
Scull  V.  Thompson,  3  N.  J.  Eq.  131; 
Alpaugh  V.  Roberson,  27  N.  J.  Eq. 
96;  Pillsbury  v.  Kingon,  33  N.  J.  Eq. 
289;  Pemberton  v.  Klein,  43  N.  J. 
Eq.  105;  Lee  v.  Cole,  44  N.  J.  Eq.  320; 
State  V.  Grover,  37  N.  J.  L.  176;  Read 
V.  Robinson,  6  W.  &  S.  (Pa.)  329;  Seal 
V.  Duffy,  4  Pa.  St.  274;  Stocks  v. 
Leonard,  8  Ga.  511.  See  also  cases 
cited  in  notes  to  section  Bill  or  Com- 
plaint, infra. 

Illinois — Concurrent  Jurisdiction  of 
County  and  Circuit  Courts. — In  Illinois 
the  jurisdiction  conferredbystatute  on 
the  County  or  Probate  Courts  to  en- 
force assignments  for  benefit  of  cred- 
itors is  concurrent  with  that  of  the 
Circuit  Court  since  Constitution  1879, 
art.  6,  §  12,  gives  the  Circuit  Court 
original  jurisdiction  of  all  cases  of  law 
and  equity,  and  since  the  legislature 
cannot  deprive  the  Circuit  Courts  of 
their  equity  jurisdiction  to  enforce 
trusts.  Howell  v.  Moores,  127  111. 
67;  Converseville  Co.  v.  Chambers- 
burg  Woolen  Co.,  14  Hun  (N.  Y.) 
609. 

Indian  TexxiiOTj^Jurisdiction  of  Fed- 
eral Courts. — Though  at  the  time  an 
assignment  was  made  there  was  no 
law  in  the  Indian  Territory  authoriz- 
ing such  a  conveyance,  it  was  never- 
theless competent  for  debtors  to  trans- 
fer their  property  to  third  persons  for 
the  benefit  of  their  creditors,  in  the 
absence  of  any  statute  expressly  au- 
thorizing or  regulating  such  a  con- 
veyance, and  the  United  States  court 
for  that  territory  will,  in  pursuance  of 
;     itsequity  jurisdiction  under  Act. Cong. 
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2.  Time  to  Institute  Action. — No  action  lies  against  the  trustee 
till  the  funds  are  collected  and  ready  for  distribution  or  until  the 
trustee  has  in  some  manner  violated  his  duty,*  as  the  assignee  is 
entitled  to  a  reasonable  time  to  wind  up  his  trust;  and  if  the  cred- 
itors bring  action  prematurely,  it  will  be  at  their  own  costs  and 
charges.*  The  creditors,  however,  should  not  sleep  too  long  on 
their  rights,  as  inexcusable  delay  will  bar  their  cause  of  action.^ 

»3.  The  Bill  or  Complaint. — Where  the  assignee  neglects  to  carry 
out  the  terms  of  the  assignment,  a  bill  in  equity  is  the  usual  and 
appropriate  remedy  for  enforcing  a  settlement  of  the  assignee's 
laccount  and  a  distribution  of  the  assets  among  the  beneficiaries 
of  the  trust,*  or,  in  jurisdictions  where  the  code  practice  obtains, 


March  i,  1889  (25  Stat.  p.  783),  enforce 
the  trust  thus  created  and  apply  the 
principles  of  equity  in  determining 
the  nature  and  extent  of  the  assignee's 
liability.  Thompson  v.  Rainwater,  4 
U.  S.  App.  217. 

Minnesota — Jurisdiction  of  District 
Court. — Under  Const.  Minn.  art.  6, 
§  5,  which  provides  that  the  district 
courts  shall  have  original  jurisdiction 
in  all  civil  cases,  both  in  law  and  in 
equity,  when  the  amount  in  contro- 
versy exceeds  $100,  a  creditor  whose 
claim  is  less  than  $100  may  bring  an 
action  in  behalf  of  himself  and  of 
other  creditors  to  enforce  an  assign- 
ment for  their  benefit,  where  the  claims 
of  all  the  creditors  amount  to  more 
than  that  sum.  Goncelier  v.  Forest,  4 
Minn.  i. 

Nebraska — Concurrent  Jurisdiction  of 
County  Courts. — The  funds  of  an  in- 
solvent debtor  which  come  into  the 
hands  of  the  assignee  are  within  the 
jurisdiction  of  the  county  court,  and 
that  court  will  proceed  to  determine 
the  rights  of  the  creditors  thereto, 
and,  subject  to  the  limitations  of  the 
constitution,  will  grant  the  proper  re- 
lief, even  to  the  extent  of  recognizing 
and  enforcing  a  trust.  The  jurisdic- 
tion of  a  court  of  equity  in  such  cases 
is  not  exclusive  but  concurrent  only. 
Wilson  V.  Coburn,  35  Neb.  530. 

New  Mexico.  —  The  District  Court  has 
jurisdiction  of  an  action  attacking 
a  fraudulent  assignment.  Meyer  v. 
Black,  4  N.  Mex.  igo. 

Texas. —  The  District  Court  has  juris- 
diction of  an  action  to  compel  an  as- 
signee for  the  benefit  of  creditors  to 
account  and  to  obtain  a  judgment  es- 
tablishing the  extent  of  his  liability  to 
the  trust  estate  without  regard  to  the 
amount  claimed  by  plaintiff.  Mc- 
Ilhenny    Co.   v.   Todd     71    Tex.    410. 


See  also  Wynne  v.  Simmons  Hardware 
Co.,  67  Tex.  42. 

1.  Dimmock  v.  Bixby,  20  Pick. 
(Mass.)  368. 

2.  Jackson  v.  Cornell,  i  Sandf.  Ch. 
(N.  Y.)353. 

3.  A  lapse  of  seventeen  years  with- 
out corroborating  circumstances  is  too 
short  a  time  to  raise  a  legal  presump- 
tion that  the  objects  for  which  an  as- 
signment was  made  had  been  accom- 
plished or  abandoned.  Adlum  v. 
Yard,  i  Rawle  (Pa.)  163. 

A  bill  by  a  judgment  creditor  pro- 
vided for  under  a  general  assignment 
for  the  benefit  of  creditors,  against  the 
administrator,  widow,  and  heirs  of 
the  assignee  for  an  accounting  and 
administration  of  the  trust,  and  to 
subject  real  estate  assigned  to  the 
payment  of  such  creditor's  debts,  filed 
thirteen  years  after  the  termination  of 
the  trust,  is  barred  for  laches.  Mar- 
tin V.  Price,  2  Rich.  Eq.  (S.  Car.)  412. 

Where  creditors  for  whose  benefit 
an  assignment  is  made  delay  assert- 
ing their  claims  to  the  trust  fund  for 
such  a  length  of  time  that  the  debts 
would  be  barred  by  the  statute  of  lim- 
itations, a  court  of  equity  will  refuse 
to  enforce  the  trust.  Gibson  v.  Rees, 
50  111.  383. 

4.  Fitch  z/.  Workman,  9  Met.  (Mass.) 
517;  Asay  V.  Allen,  124  111.  391 ;  Hexter 
V.  Loughry,  6  111.  App.  365;  Beard 
V.  Clippert,  63  Mich.  716;  Terry  v. 
Tubmam,  92  U.  S.  161;  Pollard  v. 
Bailey.  20  Wall.  (U.  S.)  520;  Hammond 
V.  Stanton,  4  R.  I.  65;  Jones  v.  Dough- 
erty, 10  Ga.  273;  White  v.  Davis,  48 
N.  J.  Eq.  22.  See  also  Page  v.  Olcott, 
28  Vt.  465. 

Creditors  not  Embraced  in  Trast  Deed — 
Bemedy. — If  a  trust  estate  is  more  than 
sufficient  to  pay  the  trust  debts,  or  iC 
a  trustee  is  tardy  in  bringing  the  trust 
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a  complaint  or  petition  in  the  nature  of  a  bill  in  equity.* 

a.  Parties  Plaintiff — (i)    The  Creditors. — Where    a   trust 
has  been  created  for  creditors  by  an  assignment  for  their  benefit, 


to  a  close,  the  appropriate  remedy  of 
creditors  not  embraced  in  the  deed  of 
trust  is  by  bill  in  chancery  to  compel 
a  fair  settlement,  to  have  the  debts 
secured  by  the  trust  deed  paid  off,  and 
a  decree  for  the  residue,  if  any,  in  fa- 
vor of  other  creditors.  Wright  v. 
Henderson,  8  How.  (Miss.)  539. 

Bill  to  Establish  Disallowed  Claims. — 
A  suit  in  equity  is  the  proper  method 
under  the  assignment  laws  of  Rhode 
Island  (Pub.  Laws,  c.  820,  §  i  of  July 
30,  1889,  amending  c.  631,  §3,  of  April 
20,  1887)  to  establish  against  an  as- 
signee for  the  benefit  of  creditors  a 
claim  which  has  been  disallowed,  such 
suit  being  in  effect  a  suit  to  enforce 
the  trusts  of  the  assignment  in  favor 
of  the  person  bringing  it.  Osborn  v. 
Colwell,  17  R.  I.  196. 

An  Action  at  Law  cannot  be  Maintained 
to  recover  against  an  assignee  of  prop- 
erty assigned  for  the  benefit  of  cred- 
itors a  judgment  for  debts  due  to  one 
of  the  creditors,  on  the  ground  that 
the  assignee  has  been  guilty  of  a 
breach  of  trust  in  neglecting  to  collect 
and  apply  in  discharge  of  the  trust  an 
amount  due  upon  the  sale  of  the  as- 
signed property.  The  remedy  in  such 
a  case  is  by  a  suit  in  the  names  or  for 
the  benefit  of  all  the  parties  benefi- 
cially interested,  in  which  the  in- 
terests of  all  the  creditors  shall  lie 
protected,  and  in  which  the  court  may 
exercise  its  equitable  jurisdiction,  and 
compel  the  trustee  to  account  for  and 
pay  over  the  funds  in  his  hands,  and 
proceed  to  execute  the  trust;  or  re- 
place him  by  a  new  trustee;  or  direct, 
summarily,  that  a  receiver  be  ap- 
pointed, with  power  to  collect  the  out- 
standing debts,  and  apply  them  as 
provided  in  the  assignment;  or  if  the 
fund  has  been  impaired  by  the  neglect 
of  the  trustee,  require  him  to  make 
good  the  loss.  Bishop  v.  Houghton, 
I  E.  D.  Smith  (N.  Y.)  566. 

Assumpsit  cannot  be  maintained  by 
a  creditor  to  recover  his  share  of  the 
proceeds  of  a  general  assignment 
until  after  a  dividend  has  been  de- 
clared and  the  assignee  has  refused  to 
pay.  Asay  v.  Allen,  124  111.  391; 
Hexter  v.  Loughry,  6  111.  App.  362. 

Relief  Inconsistent  with  Bill. — Where 
a  creditor  by  his  bill  claims  the  benefit 


of  an  assignment,  and  without  charg- 
ing it  to  be  fraudulent,  seeks  to  re- 
cover from  the  assignee  his  share  of 
the  trust  fund,  he  cannot  be  permitted 
at  the  hearing  to  claim  relief  on  the 
ground  that  the  assignment  was 
proven  fraudulent.  Ontario  Bank  v. 
Root,  3  Paige  (N.  Y.)  478.  See  also 
Rome  Exchange  Bank  v.  Eames,  i 
Keyes  (N.  Y.)  588. 

Necessity  for  selling  Assigned  Property 
— Eeference. — In  a  suit  to  enforce  a 
sale  of  the  assigned  estate  and  for  a 
settlement  of  the  debts  the  chancellor 
should  not  direct  a  sale  of  all  the  re- 
alty without  a  reference  to  a  commis- 
sion to  determine  the  necessity  of 
such  sale,  unless  the  pleadings  present 
such  a  case  as  removes  all  doubt  as  to 
the  propriety  of  a  sale.  McCloskey  v. 
Standard  Oil  Co.  (Ky.,  1894),  26  S. 
W.  Rep.  iioi. 

1.  Hudson  V.  Eisenmayer  Milling, 
etc.,  Co.,  79  Tex.  401;  Nuckolls  v. 
Tomlin,  9  Neb.  357;  Bishop  v.  Hough- 
ton, I  E.  D.  Smith  (N.  Y.)  566,  in  which 
it  is  said:  "The  code,  it  is  true,  has 
abolished  the  distinction  between  ac- 
tions at  law  and  suits  in  equity,  and 
it  was  designed  to  blend  the  two 
modes  of  proceeding  in  one  action, 
*  *  *  but  it  was  not  intended  thereby 
to  change  the  inherent  difference 
which  exists  between  legal  and  equi- 
table relief ;  *  *  *  that  distinction  still 
exists  and  must  exist.  There  is  but 
one  form  of  proceeding,  whether  the 
relief  which  a  party  seeks  be  legal  or 
equitable,  or  both;  but  he  must  so 
frame  his  action  as  to  enable  the  court 
to  administer  the  particular  relief  to 
which  he  is  entitled."  Bishop  v. 
Houghton,  I  E.  D.  Smith  (N.  Y.)  572. 
See  article  Code  Procedure. 

Description  of  Assignee. — Where  a 
complaint  in  an  action  against  an  as- 
signee for  the  benefit  of  creditors 
states  a  cause  of  action  against  him 
in  his  capacity  as  assignee,  a  judg- 
ment directing  payment  of  the  plain- 
tiff's claim  out  of  the  trust  fund  will 
not  be  reversed  because  defendant  was 
not  described  as  "assignee"  in  the 
title  of  the  cause,  nor  because  the  com- 
plaint demanded  "judgment  against 
the  defendant  "  for  a  specified  amount. 
Gundry  v.  Vivian,  17  Wis.  436. 
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any  one  or  more  of  them  may  institute  an  action  to  enforce  the 
due  execution  of  the  trust  in  behalf  of  themselves  and  all  other 
creditors  interested  in  the  administration  thereof  and  who  ma\- 
choose  to  come  in  under  the  decree.* 


1.  Wakeman  v.  Grover,  4  Paige  (N. 
Y.)  23;  Rogers  v.  Rogers,  3  Paige  (N. 
Y.)  379;  Bank  of  British  North  Amer- 
ica V.  Suydam,  6  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  379;  Lewis  V.  Hake,  42 
Hun  (N.  Y.)  542;  Douglas  v.  Smith,  19 
N.  Y.  Supp.  630;  Russell  v.  Lasher,  4 
Barb.  (N.  Y.)  232;  Haughton  v.  Davis, 
23  Me.  29;  Weir  v.  Tannehill,  2  Yerg. 
(Tenn.)  57;  Shyer  v.  Lockhard,  2 
Tenn.  Ch.  365;  Weld  v.  Bonham,  2 
Sim.  &  Stu.  91;  Hamilton  v.  Hough- 
ton, 2  Bligh  161;  Merwin  v.  Richard- 
son, 52  Conn.  224;  Goncelier  v.  Foret, 
4  Minn,  i;  McDougald  v.  Dougherty, 
II  Ga.  570;  Geisse  v.  Beall,  3  Wis. 
330^;  Fisher  v.  Worth,  Busb.  Eq.  (N. 
Car.)  63;  Funke  v.  Cone,  65  Mich.  581; 
Hunt  V.  Weiner,  39  Ark.  76;  Fisher  v. 
Herron,  22  Neb.  183;  Martin  v.  Rain- 
water, 56  Fed.  Rep.  11;  Dimmock  v. 
Bixby,  20  Pick.  (Mass.)  368;  Bryant 
V.  Russell,  23  Pick.  (Mass.)  508;  Hays 
V.  Doane,  11  N.  J.  Eq.  84. 

Suit  on  Behalf  of  AIL — The  parties 
suing  should  sue  in  behalf  of  all,  so 
that  the  settlement  may  conclude  all. 
Bank  of  British  North  America  v. 
Suydam,  6  How.  Pr.  (N.  Y.  Supreme 
Ct.)  379;  Fisher  v.  Worth,  Busb.  Eq. 
(N.  Car.)  63. 

Illustration.  —  Thus  if  A  and  B 
transfer  their  property  to  C,  on  con- 
dition that  C  will  pay  off  their  debts, 
a  creditor  of  A  and  B  can  enforce 
this  agreement  in  behalf  of  himself 
and  others  by  bill  in  equity  against  C. 
Bell  V.  McGrady,  32  Ga.  257. 

Preferred  Creditors.  —  Some  of  the 
preferred  creditors  in  an  assignment 
may,  in  behalf  of  themselves  and  all 
other  creditors,  some  of  whom  are 
also  preferred,  bring  an  action  for  an 
accounting  and  to  obtain  a  judgment 
that  the  assignee  close  up  his  trust  by 
converting  the  property  into  money 
and  distributing  the  same  under  the 
assignment,  where  the  creditors  are 
so  numerous  that  it  would  be  imprac- 
ticable to  bring  them  all  before  the 
court,  there  being  no  more  reason  to 
make  the  other  preferred  creditors 
parties  by  name  than  for  bringing  in 
all  the  other  creditors  in  the  same  man- 
ner. Brooks  V.  Peck,  30  Barb  (N. 
Y.)  519- 


Michigan — Statutory  Changes.  —  Un- 
der Rev.  Stat.  Mich.  §  8784,  pro- 
viding that  if  an  assignment  be 
fraudulent  or  the  assignee  shall  neg- 
lect to  promptly  and  faithfully  execute 
such  trust,  any  person  interested 
therein  may  file  his  bill  in  the  circuit 
court,  in  chancery,  for  the  enforce- 
ment of  the  trust;  and  section  8749, 
providing  that  such  court  shall  have 
supervisory  power  of  all  questions 
and  disputes  arising  under  assign- 
ments, and,  on  application  of  the  as- 
signees or  any  persons  interested, 
make  all  necessary  and  proper  orders 
for  the  management  and  disposition 
of  the  assigned  property  and  distri- 
bution of  the  assets,  etc.,  any  creditor 
is  authorized  to  file  a  bill  to  compel 
the  assignee  to  carry  out  the  trust 
promptly  without  making  the  other 
creditors  parties.  Wilhelm  v.  Byles, 
60  Mich.  561. 

Proceeding  to  Establish  Neglect  on 
Part  of  Assignor. — Where  creditors  of 
the  assignor  seek  to  establish  that 
there  has  been  wilful  neglect  on  the 
part  of  the  trustee  in  failing  to  col- 
lect, account  for,  and  pay  over  to 
them  the  trust  funds,  their  remedy  is 
by  bill  in  equity  brought  on  behalf  of 
all  creditors  who  had  become  parties 
to  the  trust.  Hinds  v.  Cottle,  143 
Mass.  310;  Johnson  v.  Johnson,  120 
Mass.  465;  New  England  Bank  v. 
Lewis,  8  Pick.  (Mass.)  113. 

Suits  to  Protect  Trust  Property. — 
Where  an  assignee  misapplies  trust 
property  placed  in  his  hands  to  be  ad- 
ministered for  the  benefit  of  consent- 
ing creditors,  any  of  the  creditors 
may  bring  an  action  in  their  own 
name  for  the  benefit  of  all,  for  the 
purpose  of  protecting  and  securing 
the  property  for  ultimate  distribution. 
Blum  V.  Wettermark,  56  Tex.  85. 

It  seems  that  if  an  assignee  refuses, 
in  a  proper  case,  to  proceed  and  get 
in  the  assigned  property,  the  creditors 
collectively,  or  one  in  behalf  of  all 
who  may  come  in  and  join,  may  compel 
the  execution  of  the  trust  in  equity, 
or  may  cause  the  removal  of  the  as- 
signee and  the  appointment  of  an- 
other. Grouse  v.  Frothingham,  97  N. 
Y.  105. 
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Interlocutory  Judgment. — And  in  such  a  suit  when  an  order  or  decree 
for  an  accounting  is  once  made,  under  which  all  creditors  are 
authorized  to  come  in  and  present  their  demands,  it  operates  as 
an  interlocutory  judgment  in  favor  of  each  and  every  creditor  of 
the  fund,  whether  he  actually  comes  in  or  not,  as  effectually  as 
if  he  had  been  named  and  had  appeared  as  a  party ;  and  after 
such  an  order  is  made  no  other  creditor  will  be  allowed  to  bring 
or  to  proceed  with  a  separate  suit  for  relief,  but  he  must  prove 
his  claim  and  seek  his  relief  in  that  suit.* 

Eeason  for  Eule. — The  reason  for  allowing  one  or  more  creditors 
to  sue  in  behalf  of  all  is  that  it  is  often  impracticable  to  make  all 
persons  interested  parties  by  name.* 

(2)  TJie  Assignee. — The  assignee  may  himself,  under  certain 
circumstances,  file  a  bill  for  the  execution  of  the  trust,^  and  in 


Where  it  appears  that  there  is  col- 
lusion between  the  assignor  and  as- 
signee, by  means  of  which  the  trust 
property  is  wasted  or  sacrificed,  the 
creditors  may  sue  in  their  own  names 
to  recover  the  property  and  have  it 
distributed  in  accordance  with  the 
trust,  and,  having  a  unity  in  interest 
in  the  object  of  the  suit,  they  may 
join  in  the  same  complaint  and  main- 
tain a  joint  action.  Wright  v.  Mack, 
95  Ind.  333. 

Intervention.  —  A  n  assignee  for  the 
benefit  of  creditors,  after  accepting 
the  trust  and  taking  possession  of  the 
property,  repudiated  the  trust,  and 
certain  creditors  instituted  proceed- 
ings in  equity  to  enforce  the  trust 
and  compel  the  assignee  to  account 
for  the  property.  They  obtained  a 
decree  establishing  the  validity  of 
the  assignment  and  directing  the  as- 
signee to  account,  and  directing  pay- 
ment of  plaintiff's  claims  out  of  the 
fund.  On  appeal  the  decree  was 
modified  and  affirmed,  and,  after  the 
mandate  was  filed  in  the  lower  court, 
a  creditor  who  had  reduced  his  claim 
to  judgment,  but  who  had  not  joined 
in  the  action  to  enforce  the  trust,  inter- 
vened, asking  to  share  equally  with 
all  other  creditors  in  the  distribution 
of  the  trust  fund.  It  was  held  that 
he  was  entitled  to  intervene  and 
share  in  the  trust  fund;  the  fact  that 
the  trust  was  established  and  the  fund 
secured  upon  a  bill  filed  by  only  part 
of  the  creditors  giving  them  no  right 
to  be  paid  to  the  exclusion  of  other 
beneficiaries  of  the  trust  fund.  Mar- 
tin V.  Rainwater,  56  Fed.  Rep.  7;  Ten- 
nant  v.  Smith,  56  Fed.  Rep.  12;  In  re 
Howard,  9  Wall.  (U.  S.)  175. 


1.  Kerr  v.  Blodgett,  48  N.  Y.  62. 

2.  Kerr  v.  Blodgett,  48  N.  Y.  62; 
Brooks  V.  Peck,  38  Barb.  (N.  Y.)  519. 
See  also  Thompson  v.  Brown,  4  Johns. 
Ch.  (N.  Y.)  619;  Wilder  v.  Keeler,  3 
Paige  (N.  Y.)  164;  Egberts  v.  Wood, 
3  Paige  (N.  Y.)  518;  Brooks  v.  Gib- 
bons, 4  Paige  (N.  Y.)  374. 

Where  suit  by  a  creditor  has  been 
brought  to  compel  an  assignee  under 
a  general  assignment  to  account,  and 
after  issue  joined  a  referee  is  ap- 
pointed to  take  and  state  the  accounts 
and  ascertain  amounts  owing  to  all 
the  creditors  of  the  assignor,  an  appli- 
cation by  the  other  creditors  to  be  al- 
lowed to  intervene  and  be  made  parties 
plaintiff  was  properly  denied  on  the 
ground  that  it  was  not  necessary  to 
bring  them  in  as  additional  plaintiffs, 
since  the  action,  though  brought  by 
one  creditor,  was  in  fact  brought  for 
the  benefit  of  all,  and  since  they  had 
the  right  to  appear  before  the  referee, 
prove  their  rights,  and  protect  their 
claims.     Lewis  v.   Hake,  42   Hun  (N. 

Y.)543. 

3.  Thus,  where  a  writ  of  attach- 
ment for  rent  is  sued  out  after  the 
assignment  and  levied  on  the  assigned 
property,  the  assignee  may  file  a  bill 
seeking  the  due  administration  of  the 
property  assigned.  Louisville  Mfg. 
Co.  V.  Brown  (Ala.,  1893),  13  So.  Rep. 
15- 

An  embarrassed  debtor  conveyed 
lands  to  two  of  his  creditors  in  trust 
for  all  his  creditors  then  or  thereafter 
existing.  Thereafter  the  debtor  got 
an  extension  from  most  of  his  credit- 
ors and  continued  his  business,  paying 
off  most  of  them  and  incurring  new 
indebtedness.     Thereafter  he  assigned 
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such  case  a  petition  by  the  creditors  provided  for  in  the  assign- 
ment to  be  joined  as  parties  defendant  will  not  be  granted,  since 
they  may,  as  beneficiaries  of  the  trust  fund,  intervene  by  petition 
and  propound  their  respective  claims  for  the  ascertainment  of 
their  interests  and  the  protection  of  their  rights.* 

(3)  The  Assignor.  —  The  maker  of  a  deed  of  trust  for  the 
benefit  of  creditors,  in  consequence  of  his  continuing  liability  to 
the  creditors  for  whom  the  deed  is  collateral  security  and  of  his 
resulting  trust,  is  entitled  to  an  account  from  the  trustee,  and  may 
maintain  a  bill  without  making  the  creditors  parties,* 

b.  Parties  Defendant — The  Assignee. — In  actions  to  enforce 
the  trust  the  assignee  must  be  made  a  defendant.* 


for  the  benefit  of  his  creditors  under 
the  insolvent  law.  Plaintiffs,  who  had 
become  creditors  since  the  execution 
of  the  deed,  brought  suit  in  their  own 
names  for  the  benefit  of  all  the  credit- 
ors to  subject  the  lands  in  question  to 
the  payment  of  their  debts,  on  the 
trustee's  refusal  to  institute  proceed- 
ings. After  the  hearing  and  before 
judgment  the  trustee  and  debtor  filed 
separate  applications  to  be  admitted 
as  coplaintiffs,  and  were  so  admitted. 
Held,  that  a  judgment  was  properly 
rendered,  vesting  the  title  of  the  lands 
in  the  trustee  for  the  benefit  of  all  the 
creditors.  Merwin  v.  Richardson,  52 
Conn.  223. 

Action  by  Surety. — A  surety  upon  the 
bond,  given  as  required  by  the  Act  of 
1877  (P  5,  c.  466,  Laws  of  1877)  by 
an  assignee  for  the  benefit  of  credit- 
ors, brought  an  action  in  his  own 
name,  not  stating  it  was  for  the  benefit 
of  others,  against  the  assignee  alone 
for  an  accounting  and  settlement  of 
the  trust;  a  referee  was  appointed 
therein  to  take  proof,  with  directions 
to  publish  a  notice  to  persons  having 
claims  to  present  them  with  vouchers 
in  pursuance  of  section  786  of  the  Code 
of  Civil  Procedure.  It  was  also  pro- 
vided in  the  order  that  any  creditor 
might  object  to  a  claim  presented,  and 
thereupon  the  referees  might  take  the 
proofs  and  report  as  to  its  validity. 
Subsequently,  upon  petition  of  credit- 
ors, the  countyjudge  issued  a  citation 
requiring  the  assignee  to  appear  and 
show  cause  why  a  settlement  of  his 
accounts  should  not  be  had.  Held, 
that  an  order  was  improperly  granted 
in  the  action  restraining  the  proceed- 
ings before  the  county  judge ;  and  said 
section  of  the  code  only  authorizes 
publication  of  notice  when  an  action 
is  brought  for  the  collective  benefit  of 


creditors,  and  this  was  not  such  an 
action;  that  no  creditor  could  be 
bound  by  the  judgment,  nor  could  the 
purpose  of  the  proceeding  be  affected 
in  the  action;  that  the  creditors  were 
in  no  sense  parties  to  the  action,  and 
the  court  had  no  jurisdiction  over 
them.  Schuehle  v.  Reiman,  86  N.  Y. 
270. 

1.  Louisville  Mfg.  Co.  v.  Brown 
(Ala.,  1893),  13  So.  Rep.  15. 

2.  Tomlinson  v.  Claywell,  4  Jones 
Eq.  (N.  Car.)  317.  See  also  Kenney  v. 
Heatley,  13  Oregon  35. 

Where  an  insolvent  debtor  assigns 
and  delivers  all  his  property  to  an- 
other by  written  instrument,  and  the 
latter  promises  therein  "to  compro- 
mise or  otherwise  settle  all  the  debts  " 
of  the  former,  the  assignor  is  a  proper 
party  plaintiff  with  a  creditor  in  an  ac- 
tion to  enforce  the  agreement,  and  a 
demurrer  to  the  complaint  on  the 
ground  that  the  assignor  should  have 
been  made  a  party  defendant  will  not 
lie.     Durham  v.  Hall,  67  Ind.  123. 

Establishing  Claim  to  Surplus. — After 
assignment  for  benefit  of  creditors,  if 
a  surplus  fund  remains  in  the  hands 
of  the  accountant,  the  representatives 
of  the  assignor,  upon  petition,  will  be 
allowed  to  establish  their  claims  upon 
such  fund.     Merrick's  Estate,  i  Phila. 

(Pa.)  373. 

3.  Hamilton  v.  Houghton,  2  Bligh 
16;  Routh  V.  Kinder,  3  Swanst.  144; 
Rogers  v.  Rogers,  3  Paige  (N.  Y.)  379; 
Patton  V.  Bencini,  6  Ired.  Eq.  (N. 
Car.)  206. 

Bill  to  Enforce  Lien  on  Trust  Fund  in 
Hands  of  Administrator. — In  i860  A  made 
an  assignment  for  the  benefit  of  his 
creditors  of  all  his  property  of  every 
description.  After  A's  death  a  sum 
of  money  arising  out  of  a  claim  against 
the  United  States  in  his  favor  existing 
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The  Assignor. — As  a  general  rule  it  is  not  necessary  to  make  the 
assignor  a  party,*  but  where  there  are  remaining  rights  or  liabili- 
ties which  may  be  affected  by  the  decree,  he  is  not  only  a  proper 
but  a  necessary  party,  and  should  be  joined.* 

The  Creditors. — Where  a  creditor  seeks  to  enforce  a  claim  which  is 
at  the  same  time  consistent  with  the  validity  of  the  trust,  but  in 
conflict  with  the  rights  of  other  creditors,  it  is  essential  that  they 
be  joined  as  parties  defendant,  because  there  is  a  want  of  com- 
munity of  interest  between  them  and  the  creditor  bringing  suit.' 


before  the  assignment  was  made  came 

into  the  hands  of  A's  administrator  de 
bonis  non.  Complainant  thereafter  filed 
a  bill,  the  purpose  of  which  was  to  fol- 
low this  money  in  the  hands  of  the 
administrator  as  a  part  of  the  trust 
fund  devoted  by  A  in  his  lifetime  to 
the  payment  of  his  debts,  the  trust  at 
the  time  the  bill  was  filed  not  having 
been  executed.  It  was  held  that  the 
assignees  were  not  only  proper  but 
necessary  parties,  and  that  the  bill  was 
bad  on  demurrer  for  failure  to  join 
them.     Goodman  v.  Niblack,  102  U.  S. 

556. 

1.  Samainego  v.  Stiles  (Ariz.,  1889), 
20  Pac.  Rep.  607.  Thus  in  an  ac- 
tion brought  by  a  creditor  against  the 
assignee  to  obtain  an  accounting,  it 
was  held  that  the  failure  to  make  the 
assignor  or  his  legal  representatives  a 
party  defendant  did  not  render  the  bill 
bad  on  demurrer.  Wells  v.  Knox,  55 
Hun  (N.  Y.)246. 

Trust  Created  by  Will. — Where  land 
is  devised  for  the  payment  of  debts 
and  the  creditors  bring  suit  to  enforce 
the  trust  thus  created,  the  heir  should 
generally  be  made  a  party.  Harris  v. 
Ingledew,  3  P.  Wms.  91. 

2.  Haughton  v.  Davis,  23  Me.  33; 
Trecothick  v.  Austin,  4  Mason  (U.  S.) 
16;  Hobart  v.  Andrews,  21  Pick. 
(Mass.)  532;  Buck  v.  Pennybacker.  4 
Leigh  (Va.)  5. 

Where  there  is  a  provision  in  the 
deed  that  any  balance  remaining  after 
paying  off  the  creditors  shall  be  turned 
over  to  the  assignor,  he  should  be 
made  a  party  to  a  bill  to  enforce  the 
trust.     Haughton  z*.  Davis,  23  Me.  32. 

3.  Rogers  v.  Rogers,  3  Paige  (N. 
Y.)  379;  Brooks  v.  Peck,  38  Barb.  (N. 
Y.)  519;  Williamson  v.  Field,  2  Sandf. 
Ch.  (N.  Y.)533;  Fisher  7/.  Worth,  Bush 
Eq.  (N.  Car.)  377.  See  also  Dimmock 
V.  Bixby,  20  Pick.  (Mass.)  368;  Hud- 
son V.  Eisenmayer  Milling,  etc.  Co., 
79  Tex.  401. 


Thus  where  a  creditor  claiming  re- 
lief not  common  to  all  creditors  files  a 
bill  to  enforce  and  correct  an  as- 
signment, and  to  compel  an  ac- 
counting by  the  assignee,  the  other 
creditors,  not  being  united  in  interest, 
should  be  made  defendants  and  not 
plaintiffs,  since  in  order  to  join  all  as 
plaintiffs  there  must  be  one  distinct 
right,  a  community  of  interest,  not 
merely  in  the  subject  matter  involved, 
but  also  in  the  relief  demanded.  Gar- 
ner V.  Wright,  28  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  92. 

Exception. — A  firm  composed  of  D 
and  A  assigned  property  in  trust  for 
the  payment  of  debts  owing  by  a  former 
firm  composed  of  D  and  C  and  debts 
owing  by  the  firm  D  &  A  for  which 
the  assignee  had  in  any  way  become 
bound,  the  surplus  to  be  paid  over  to 
the  firm  under  the  terms  of  the  trust. 
Therewith  it  drew  an  order  on  the  as- 
signee in  favor  of  a  creditor  payable 
out  of  the  surplus  of  the  trust  fund, 
which  was  duly  accepted.  On  a  bill 
by  the  creditor  against  the  trustee 
alone  praying  an  accounting  and  that 
the  surplus  might  be  ascertained  and 
applied  to  the  liquidation  of  the  order 
it  was  held  that  neither  the  firm  D  & 
A  nor  the  firm  D  &  C  nor  any  of  the 
creditors  were  necessary  parties  de- 
fendant, as  they  were  represented  by 
the  assignee.  Buck  v.  Pennybacker, 
4  Leigh  (Va.)  5. 

Semedy  for  Defect  of  Parties  under  Wis- 
consin Statute. —  In  an  action  against  the 
assignee  in  a  general  assignment  to 
obtain  payment  of  a  preferred  claim, 
if  the  defendant  may  insist  that  the 
other  creditors  be  made  parties,  which 
is  not  decided,  the  objection  to  the 
omission  of  such  defendants  must  be 
taken  by  demurrer  or  answer,  and  the 
objection  not  having  been  thus  taken 
cannot  be  raised  on  appeal.  Gundry 
V.  Vivian,  17  Wis.  436.  See  also  Carney 
V.  Lacrosse,  etc.,  R.  Co.,  15  Wis.  503; 
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Creditors  in  Another  Class. — Where  a  deed  of  trust  provides  for  the 
payment  of  one  creditor,  in  the  first  place,  and  then  provides  for 
the  payment  of  other  creditors  as  a  second  class,  the  first  creditor 
may  call  on  the  trustee  for  an  account  and  for  payment  to  the  ex- 
tent of  the  trust  fund  without  joining  as  parties  the  creditors  of 
the  second  class.* 

c.  Necessary  Averments— Generally. — A  bill  of  complaint  filed 
by  a  creditor  in  behalf  of  himself  and  of  other  creditors  to  enforce 
an  accounting  and  distribution  should  allege  the  execution  of  the 
deed  of  assignment,  the  acceptance  of  the  trust  by  the  assignee, 
the  giving  of  bond  as  required  by  law,  and  the  actual  taking  pos- 
session and  control  of  the  property  by  the  assignee  for  the  pur- 
poses of  the  assignment,*  the  filing  of  the  inventory  and  schedule 


Cord  V.  Hirsch,  17  Wis.  415;  Bevier  v. 
Dillingham,  iS  Wis.  529. 

Preferred  Creditors. — In  a  suit  by  a 
creditor  in  his  own  behalf  and  of  any 
other  creditor  to  enforce  an  assign- 
.nent  giving  preferences  for  the  bene- 
fit of  all  the  creditors  equally  the  pre- 
ferred creditors  are  necessary  parties, 
Hudson  V.  Eisenmayer  Milling,  etc., 
Co.,  79  Tex.  401.  But  see  Preston  v. 
Carter,  80  Tex.  388,  which  seems  to 
limit  this  doctrine. 

1.  Smith  V.  Turrentine,  8  Ired.  Eq. 
(N.  Car.)  185;  Patton  v.  Bencini,  6 
Ired.  Eq.  (N.  Car.)  204. 

Creditors  in  Posterior  Class.  —  Pre- 
ferred creditors  need  not  be  joined  as 
parties  defendant  to  a  bill  against  the 
assignee  for  an  accounting,  where  the 
complaint  only  claims  the  balance  of 
the  trust  fund  remaining  after  the  pre- 
ferred creditors  are  paid.  Paget'.  Ol- 
cott,  28  Vt.  465. 

2.  See  Blum  z/.  Wettermark,  56  Tex. 
84,  in  which  case  it  was  also  held  that 
on  a  petition  filed  by  creditors  against 
an  assignee,  alleging  that  he  had  mis- 
applied assets  received  by  him,  a  fail- 
ure to  distinctly  charge  that  there  did 
not  remain  in  the  hands  of  the  as- 
signee sufficient  assets  to  discharge 
the  debts  provided  for  by  the  assign- 
ment did  not  render  the  petition  bad 
on  general  demurrer,  if  the  petition 
showed  with  reasonable  certainty  that 
the  creditors  would  suffer  loss  by  the 
misapplication  of  the  assets. 

Allegation  as  to  Assignee's  Insolvency. 
— So  also  in  Blum  v.  Wettermark,  56 
Tex.  84,  it  was  held  that  the  failure  of 
the  petition  to  allege  that  the  assignee 
and  the  sureties  on  his  bond  were  in- 
solvent did  not  render  it  demurrable 
where  the  bond  was  for  a  much  less 


sum  than  the  value  of  the  property 
alleged  to  have  been  misapplied  and 
for  an  amount  less  than  half  of  the  al- 
leged indebtedness. 

Agreement  to  Provisions  of  Deed. — 
Where  a  bill  is  filed  by  creditors  to  en- 
force a  deed  for  their  benefit,  provid- 
ing that  they  should  agree  to  its  pro- 
visions within  a  period  of  time  speci- 
fied in  the  deed,  it  is  essential  that  the 
deed  allege  that  the  creditors  agreed 
to  the  provision.  Colgin  v.  Redman, 
20  Ala.  650. 

Action  by  Creditoi.in  Posterior  Class. — 
A  deed  of  assignment  for  the  benefit 
of  creditors  gave  preferences  and  pro- 
vided that  the  first  class  should  be 
paid  in  full;  then  the  second,  if  assets 
were  sufficient;  and  then  the  third,  if 
any  assets  remained  after  paying  the 
first  and  second  classes.  A  complaint 
in  an  action  against  the  assignee  by  a 
creditor  of  the  third  class  alleged  tfiat 
the  assignee  had  wasted  assets  and 
had  failed  to  use  them  according  to 
directions  of  the  deed  of  the  assign- 
ment, and  that  in  making  a  final  re- 
port of  his  proceedings  upon  resigning 
his  trust  he  failed  to  account  for  a 
large  part  of  the  assigned  property. 
The  complaint,  however,  did  not  al- 
lege that  the  assets  were  sufficient  to 
pay  the  first  class  in  full.  It  was  held 
that  it  was  demurrable  for  failure  to 
state  a  cause  of  action.  Davenport  v. 
McCole,  28  Ind.  496. 

In  Bhode  Island  it  is  necessary  that 
a  bill  by  a  creditor  to  enforce  an  as- 
signment should  allege  a  presentation 
of  plaintiff's  claim  to  the  assignee 
within  six  months,  the  time  prescribed 
by  statute,  otherwise  it  will  be  deemed 
defective.  Peabody  7/.  Tenney  (R.  I., 
1893),  30  Atl.  Rep.  456. 
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(if  required  by  law),*  the  facts  connecting  plaintiff  with  the  trust 
and  showing  his  interest  in  the  trust  fund,  and  the  neglect  and  re- 
fusal of  the  assignee  to  execute  the  trust.* 

Breach  of  Trust  by  Assignee. — If  the  bill  seeks  to  charge  the  assignee 
with  breach  of  trust,  it  should  be  alleged  in  what  the  breach  con- 
sists;  he  cannot  be  held  responsible  for  any  breach  not  alleged  in 
the  bill.3 

4.  The  Answer. — Where  a  bill  seeks  a  priority  or  preference  of 
payment  out  of  the  debtor's  property,  it  is  sufficient  for  the 
answer  of  the  assignees  to  set  forth  the  assignrhent,  deny  the 
fraud,  if  any  be  charged,  and  show  that  the  debtor  can  have  no 
property  in  their  hands  until  the  trusts  or  assignments  are  satis- 
fied, without  giving  a  more  particular  statement  of  the  property 
than  is  shown  by  the  assignment  itself,  if  it  be  fair  upon  its  face, 
and  without  going  into  an  account  of  the  manner  in  which  they 
have  disposed  of  the  property,  or  how  they  may  have  applied 
it.  And  where  a  bill  holds  assignees  to  account  for  property 
assigned  by  the  debtor,  and  for  an  equitable  distribution  amongst 
all  the  creditors,  the  assignees  must  by  their  answer  disclose 
their  transactions  and  set  forth  full  and  particular  accounts 
of  the  trust  property  and  how  they  had  disposed  of  it  and  ap- 
plied it.* 


1.  2  Van  Sant  Eq.  PI.  175;  Bishop 
Insolv.  Debtors  (2d  ed.)  365. 

2.  See  Blum  v.  Wettermark,  56 
Tex.  84. 

3.  Page  V.  Olcott,  28  Vt.  466. 

4.  Bailey  v.  Nicoll,  i  Edw.  Ch. 
(N.  Y.)  32,  note. 

Defenses — Invalidity  of  Assignment. — 
A  trustee  who  has  received  the  prop- 
erty of  a  debtor  in  trust  to  apply  to 
the  payment  of  the  creditors  cannot  set 
up  a  defense  of  fraud  in  making  and 
receiving  the  transfer  for  the  benefit 
of  such  creditors  as  a  defense  to  a  suit 
brought  by  them  to  enforce  the  trust, 
without  showing  that  the  fund  had 
been  recovered  from  him  by  the  par- 
ties intended  to  be  defrauded,  or  that 
they  had  ever  made  any  claim  to  it. 
Seaman  v.  Stoughton,  3  Barb.  Ch. 
(N.  Y.)  349- 

Where  an  answer  to  a  bill  by  a 
creditor  against  an  assignee  for  a  sum 
of  money  in  the  hands  of  defendant 
as  assignee  does  not  raise  objection 
that  the  assignment  was  void,  but 
states  the  amount  received  by  him 
as  assignee,  and  denies  plaintiff's 
right  to  a  share  of  the  fund,  on  the 
ground  that  he  did  not  make  himself 
a  party  to  assignment,  defendant  can- 
not on  the  argument  object  that  the 


assignment  was  void.  Haughton  v. 
Davis,  23  Me.  28. 

An  assignee  cannot  set  up  as  a 
defense  to  a  bill  for  an  account- 
ing and  for  other  relief  that  the  as- 
signment is  fraudulent  and  void  as 
against  creditors.  Geisse  v.  Beail,  3 
Wis.  330. 

Appointment  of  Assignee  in  Eank- 
ruptcy.  —  In  a  bill  filed  by  a  creditor  in 
behalf  of  himself  and  other  creditors 
provided  for  in  the  assignment  for  an 
accounting  and  for  the  payment  of  the 
respective  debts  out  of  the  property  in 
the  manner  prescribed  for  by  the  as- 
signment, a  plea  in  bar  of  the  relief 
sought  by  the  bill  that  at  the  time  of 
the  assignment  the  assignee  was  hope- 
lessly insolvent,  that  the  assignment 
was  executed  with  intent  to  prefer  cer- 
tain creditors,  that  the  assignor  him- 
self thereafter  removed  to  another 
state,  and  there  presented  a  petition 
praying  to  be  declared  a  bankrupt, 
and  that  in  pursuance  of  the  petition 
a  decree  was  rendered  appointing  an 
assignee  of  the  estate  of  the  assignor, 
presents  no  defense,  since  it  does  not 
contain  the  necessary  averments  to 
show  that  the  debtor  was  legally  de- 
clared a  bankrupt,  so  as  to  vest  his 
property    in    the    assignee    in    bank- 
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Action  for  Dividend.   BENEFIT   OF   CREDITORS.  Action  for  Dividend. 

VI.  Action  foe  Dividend— in  General. — An  action  at  law  will 
not  lie  in  favor  of  a  creditor  to  compel  an  assignee  to  pay 
him  his  proportionate  share  of  the  trust  fund  until  there  has 
been  a  settlement  and  a  decree  entered  for  the  distribution 
of  the  fund.  When  these  steps  have  been  taken  the  creditor 
may  maintain  an  action  as  for  money  had  and  received  against 
the  assignee  to  recover  his  part  of  the  dividend.* 


ruptcy.  Seaman  v.  Stoughton,  3  Barb. 
Ch.  (N.  Y.)344. 

Discharge  in  Bankruptcy  of  Assignor. 
— To  a  bill  by  a  creditor  against  an  as- 
signee for  an  accounting  it  is  no  de- 
fense to  allege  that  since  the  execu- 
tion of  the  assignment  the  assignor 
had  been  discharged  in  bankruptcy 
from  the  debts  thereby  secured  under 
proceedings  begun  subsequent  to  the 
assignment.  In  such  cases  the  bene- 
ficiaries have  a  vested  interest  in  the 
assigned  property  to  the  extent  of 
their  respective  claims.  Smith  v. 
Tighe,  46  N.  Y.  Super.  Ct.  270. 

Acts  of  Beneficiaries  in  Opposition  to 
Assignment. — To  a  bill  to  remove  a 
trustee  under  assignment  for  the  bene- 
fit of  creditors  and  for  an  accounting, 
injunction,  and  other  relief,  an  answer 
by  trustee  setting  up  as  a  defense  to 
the  bill  that  the  creditors  had  made 
arrangements  in  regard  to  the  distri- 
bution of  the  estate  different  from  that 
prescribed  by  assignment  presents  no 
defense.     Geisse  v.  Beall,  3  Wis.  330. 

Mistake  in  Distribution. — On  a  bill  by 
a  creditor  against  the  assignee  to  en- 
force the  trust  and  recover  his  share 
of  the  assigned  property  the  defend- 
ant cannot  set  up  that  he  had  under  a 
misapprehension  paid  over  all  the  trust 
funds  to  other  creditors.  Ward  v. 
Lewis,  4  Pick.  (Mass.)  518. 

Claims  in  Assignee's  Favor. — To  a  bill 
filed  to  enforce  an  assignment  for 
creditors  without  preferences  the  as- 
signee by  his  answer  set  up  a  claim  as 
due  him  by  the  assignor  at  the  time 
the  assignment  was  executed.  After 
the'  assignor's  death  the  bill  was  re- 
vived against  his  administrator,  who 
adopted  the  assignee's  answer  and 
filed  a  supplemental  answer  setting  up 
an  additional  claim  for  money  paid  out 
by  the  assignor  since  the  making  of 
the  assignment  and  the  filing  of  his 
answer  on  executions  against  the  as- 
signor placing  a  lien  superior  to  the 
assignment.  It  was  held  that  pay- 
ments on  executions  against  the  as- 
signor, made  by  the  assignor  before 


the  date  of  assignment  could  not  be 
allowed,  as  they  were  not  put  in  proper 
issue  by  the  pleadings,  and  that  the 
assignee's  answer  was  an  admission  of 
the  extent  of  the  debt  claimed  by  him 
at  that  time,  and  was  conclusive  until 
amended.  Harrison  v.  Mock,  16  Ala. 
616. 

Plea — Defenses. — In  covenant,  where 
it  is  alleged  that  an  agreement  was 
made  between  a  debtor,  his  assignee, 
and  the  creditors,  under  which  the 
debtor  assigned  his  property  to  de- 
fendant to  pay  certain  debts  in  full  and 
other  debts  pro  rata,  that  defendant 
agreed  with  each  of  the  other  parties 
to  perform  the  trust  of  the  assign- 
ment, and  that  defendant  had  not  paid 
plaintiff's  debt,  a  plea  that  plaintiff 
authorized  defendant  in  writing  to  pay 
in  preference  to  his  debt  another  party 
whose  claim  was  subsequent  to  plain- 
tiff's, and  that  defendant  paid  it  accord- 
ingly, and  that  he  had  no  funds  which 
he  had  not  appropriated  according  to 
the  provisions  of  the  assignment, 
presents  a  good  defense.  Robertson 
V.  Gardner,  11  Pick.  (Mass.)  146. 

1.  Peck  V.  Randall,  i  Johns.  (N. 
Y.)  165;  Brown  v.  Bullen,  Dougl.  407; 
Nuckolls  V.  Tomlin,  9  Neb.  353;  Van- 
arsdale  v.  Richards,  i  Whart.  (Pa.) 
408;  Gray  v.  Bell,  4  Watts  (Pa.)  410; 
Latimer's  Estate,  2  Ashm.  (Pa.)  520. 

So  also  in  Rush  v.  Good,  14  S.  & 
R.  (Pa.)  231,  it  is  intimated,  though 
not  decided,  that  an  action  would  not 
lie  against  assignees  for  a  proportion- 
ate or  ratable  part  of  the  debt  claimed 
until  the  creditor  has  proceeded 
against  them  so  far  as  to  have  a  divi- 
dend declared  and  distribution  or- 
dered as  directed  by  statute. 

When  an  assignee,  under  Mass.  Stat. 
1836,  c.  238  has  in  his  hands  assets  of 
the  assignor,  more  than  sufficient  to 
pay  in  full  all  the  creditors  who  exe- 
cuted the  assignment,  and  declares  a 
dividend  to  all  those  creditors  and 
pays  all  of  them  but  one  in  full,  and 
pays  over  a  surplus  to  the  assignor, 
he  is  liable  to  the  creditor  whom   he 
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Execution  of  Release. — Where  property  is  assigned  for  the  benefit 
of  such  creditors  as  should  within  a  specified  period  execute  a 
general  release,  the  execution  of  a  release  by  a  creditor  is  a 
condition  precedent  to  his  right  to  maintain  in  his  own  name  an 
action  against  the  assignee,  even  for  a  dividend.* 

Joinder  of  Counts. — A  count  against  assignees  for  the  benefit  of 
creditors,  naming  them  as  trustees,  may  be  joined  with  a  count 
against  them  personally.* 

VII.  Action  to  Set  Aside  Assignment — 1.  Jurisdiction. — Actions 
to  set  aside  assignments  for  fraud,  like  actions  to  enforce  them,  are 
usually  brought  in  courts  of  equitable  jurisdiction  or  courts  exer- 
cising all  the  powers  of  a  court  of  equity.* 

2.  Time  to  Bring  Action. — The  time  within  which  an  action  to  set 
aside  a  fraudulent  assignment  should  be  brought  is  usually  a  mat- 
ter of  statutory  regulation.* 

In  Ohio  an  action  against  an  assignee 
for  creditors  for  the  amount  of  a  divi- 
dend cannot  be  entertained,  but  only 
a  judgment  that  it  be  allowed  and 
paid  out  of  the  estate  (section  6352); 
but  if  the  defendant,  instead  of  insist- 
ing on  his  demurrer  to  such  action, 
answers  over  after  it  is  erroneously 
overruled,  and  makes  an  issue  as  to 
whether  the  claim  has  been  or  should 
be  allowed,  he  waives  the  demurrer, 
and  the  judgment  ordering  allowance 
of  the  claim  will  not  be  disturbed. 
Hamilton  v.  Cochran,  6  Month.  L. 
Bull.  (Ohio)  248. 

1.  Mather  v.  Pratt,  4  Dall.  (U.  S.) 
224. 

Where  a  voluntary  assignment  was 
made  to  trustees,  to  the  use  of  such 
of  the  creditors  as  executed  a  release, 
no  time  being  specified  as  to  when  the 
release  should  be  executed,  it  was 
held  that  a  creditor  who  executed  the 
release  after  a  dividend  was  made  was 
entitled  to  a  proportion  of  such  divi- 
dend. Pennsylvania  Bank  z/.  Gratz,  l 
Browne  (Pa.)  App.  LXIX. 

2.  Rushz'.  Good,  14  S.  &R.  (Pa.)226. 

3.  See  Wakeman  v.  Grover,  4  Paige 
(N.  Y.)  32;  Scudder  v.  Voorhis,  5 
Sandf.  (N.  Y.)  271;  Moffat  v.  Ingham, 
7  Dana  (Ky.)  495. 

Vermont— /"r^/^rt/^  Court. — In  Ver- 
mont a  creditor  may  file  a  bill  in 
chancery  to  set  aside  an  assignment, 
the  jurisdiction  of  the  Probate  Court 
not  being  exclusive.  Therasson  v. 
Hickok,  37  Vt.  454. 

4.  Ohio — Four  Tears' Limitation. — Un- 
der section  15  of  the  act  regulating  the 
mode  of  administering  assignments 
for  the  benefit  of  creditors  as  amended 
February    12,    1863,   an  action   to   set 


does  not  pay  in  an  action  for  money 
had  and  received.  Fitch  v.  Workman, 
9  Met.  (Mass.)  517;  Bouve  v.  Cottle, 
143  Mass.  314. 

In  Peck  V.  Randall,  i  Johns.  (N.  Y.) 
165,  Kent,  Ch.  J.,  says:  "  The  present 
is  an  action  against  the  trustees  be- 
fore the  demand  has  been  adjusted, 
and  without  proof  of  any  dividend 
having  been  declared.  I  am  inclined 
to  think  that  the  plaintiff  has  mistaken 
his  remedy,  and  that  he  ought  to  have 
applied  by  petition  to  the  equitable 
powers  of  this  court  to  coerce  the  de- 
fendant into  an  adjustment  of  his  de- 
mand and  to  account." 

Assumpsit  may  be  maintained  by 
creditors  to  recover  their  share  of  the 
dividend  after  it  has  been  declared. 
Brown  v.  Bullen,  Dougl.  407. 

Mandamus  to  Compel  Payment. — 
Mandamus  will  not  lie  to  compel  the 
assignee  to  pay  a  percentage  of  a 
claim  where  the  court  has  first  to  set- 
tle a  doubtful  question  as  to  the  con- 
struction of  the  deeds  of  assignnient, 
and  where  it  is  only  after  this  doubt 
has  been  resolved  in  favor  of  the 
creditor  that  a  duty  could  be  estab- 
lished or  its  performance  directed. 
Hulse  V.  Marshal,  9  Mo.  App.  148. 

Motion  to  Compel  Payment  of  Divi- 
dend.— A  creditor  of  an  assigned  estate 
may,  by  motion,  proceed  against  the 
assignee  for  failure  to  pay  a  first  divi- 
dend, after  due  demand  for  such  has 
been  made,  although  neither  the 
court  nor  the  assignee  shall  have  de- 
clared a  dividend,  and  although  the 
assignee  may  not  have  enough  money 
of  the  estate  to  enable  him  to  pay  a 
dividend  of  five  per  centum.  Mur- 
dock  V.  Priest,  36  Mo.  App.  399. 
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3.  Requisite  Steps  before  Suing— «.  Obtaining  Judgment.— It 
may  be  stated  as  a  general  rule,  that  a  bill  to  set  aside  an  assign- 
ment for  the  benefit  of  creditors  on  the  ground  of  fraud  cannot  be 
maintained  except  by  a  creditor  who  has  reduced  his  claim  to 
judgment.*  This  rule,  however,  is  subject  to  numerous  qualifica- 
tions and  exceptions,  which  will  be  adverted  to  hereafter.* 

b.  Issue  of  Execution  and  Return  of  Nulla  Bona. — 
As  to  the  steps  necessary  to  be  taken  after  the  judgment  is 
obtained,  before  instituting  the  action,  there  is  much  conflict  of 
authority,  and  no  general  rule  can  be  declared.  Thus  there  are 
authorities  sustaining  the  position  that  an  execution  must  have 
been  issued  on  the  judgment  and  a  return  of  nulla  bona  made 
thereto  before  the  action  can  be  brought.' 

1.   Georgia. — Johnson  v.  Farnum,  56 


aside  a  fraudulent  assignment  must  be 
brought  within  four  years  after  the 
cause  of  action  shall  have  accrued, 
but  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  dis- 
covery of  the  fraud.  Combs  v.  Wat- 
son, 32  Ohio  St.  228. 

Missouri — Action  Barred  after  Four 
Years. — Where  at  the  date  of  the  in- 
stitution of  a  suit  by  a  stockholder  of 
a  bank  to  set  aside  a  fraudulent  as- 
signment by  the  bank  the  assignee 
had  been  in  charge  of  the  property  for 
about  four  years,  during  which  he 
must  be  presumed  to  have  been  en- 
gaged in  the  execution  of  the  trust, 
and  nothing  is  alleged  by  way  of  dis- 
ability or  want  of  knowledge  of  the 
premises  showing  excuse  for  so  much 
delay,  the  action  must  be  deemed  to 
have  been  brought  too  late.  Des- 
combes  v.  Wood,  gi  Mo.  196. 

New  York — Action  when  Premature. — 
Where  an  execution  is  returned  before 
the  expiration  of  the  period  within 
which  it  must  be  returned,  an  action 
by  the  creditor  in  whose  favor  the 
judgment  was  rendered  commenced 
immediately  after  the  return  to  set 
aside  a  fraudulent  assignment  of  the 
judgment  debtor  is  not  prematurely 
commenced,  as  it  is  not  necessary  for 
him  to  wait  until  the  expiration  of  the 
time  within  which  the  execution  must 
be  returned  before  bringing  such  ac- 
tion.    Knauth  z/.  Bassett,  34  Barb.  (N. 

Y.)3i. 

When  Brought  in  Time. — An  action 
brought  by  a  judgment  creditor  to  set 
aside  a  fraudulent  assignment  by  his 
debtor  is  brought  in  time  if  commenced 
while  the  assignee  has  in  his  hands 
unappropriated  assets  belonging  to 
the  trust  which  it  is  the  object  of  the 
action  to  reach.  Knauth  v.  Bassett, 
34  Barb.  (N.  Y.)  31. 


Ga.  144;  Oberholser  z/.^Keefer,  47  Ga. 

530. 

Illinois. — Heacockz'.  Durand,  42  111. 
230;  Manchester  v.  McKee,  10  111. 
511;  Beach  v.  Bestor,  45  111.  341; 
Greenway  v.  Thomas,  14  111.  271. 

New  York. — Coope  v.  Bowles,  42 
Barb.  (N.  Y.)  87;  Willetts  v.  Vanden- 
burgh,  34  Barb.  (N.  Y.)  426;  Hastings 
V.  Belknap,  i  Den.  (N.  Y.)  190;  Wilson 
V.  Forsyth,  24  Barb.  (N.  Y.)  105;  Law- 
ton  V.  Levy,  2  Edw.  Ch.  (N.  Y.)  197; 
Wilcox  V.  Payne  (Supreme  Ct.),  28  N. 
Y.  St.  Rep.  712;  Andrews  v.  Durant, 
18  N.  Y.  496;  McElwain  v.  WilHs,  9 
Wend.  (N.  Y.)  549;  Spear  v.  Wardell, 
2  Barb.  Ch.  (N.  Y.)29i;  Wakeman  v. 
Grover,  4  Paige  (N.Y.)  23;  Edmeston 
V.  Lyde,  i  Paige  (N.  Y.)637;  La  Farge 
V.  Halsey,  4  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  400;  Hadden  v.  Spader,  20  Johns. 
(N.  Y.)  554;  North  American  F.  Ins. 
Co.  V.  Graham,  5  Sandf.  (N.  Y.)  197; 
Cropsey  v.   McKinney,    30  Barb.   (N. 

Y.)47. 

Other  States. — Moffat  v.  Ingham.  7 
Dana  (Ky.)495;  Pennington  v.  Wood- 
all,  17  Ala.  685;  Hunt  v.  Weiner,  39 
Ark.  70;  Caswell  v.  Caswell,  28  Me. 
232;  Loving  V.  Pairo,  10  Iowa  282; 
Berryman  v.  Sullivan,  13  Smed.  &  M. 
(Miss.)  65;  Dahlman  v.  Jacobs,  5  Mc- 
Crary  (U.  S.)  130. 

Michigan. — A  creditor  cannot  attack 
a  fraudulent  assignment  for  the  bene- 
fit of  creditors  until  he  has  in  some 
way  acquired  a  legal  standing.  Blake 
V.  Hubbard,  45  Mich.  i. 

2.  See  Exceptions  to  Rule  Requiring 
Judgment  and  Return  of  Execution 
Nulla  Bona,  page  897. 

3.  Edmeston  v.  Lyde,  i  Paige  (N. 
Y.)637;  Knauth  v.  Bassett,  34  Barb. 
(N.  Y.)  31;  Willetts  V.  Vandenburgh, 
34  Barb.  (N.  Y.)  424;  Wilcox  v.  Pavne 
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Qualification  of  Eule. — On  the  Other  hand  some  authorities  hold  that 
the  steps  necessary  to  be  taken  after  obtaining  judgment  must  be 
determined  by  the  nature  of  the  property  assigned  ;  that  if  the 
property  be  subject  to  execution  an  action  to  set  aside  the  assign- 
ment and  subject  the  property  to  the  judgment  may  be  instituted 
as  soon  as  a  Hen  is  obtained  by  the  issue  of  an  execution,  but  that 
if  the  property  is  equitable  in  its  nature  and  not  subject  to  exe- 
cution, the  action  cannot  be  instituted  until  return  of  execution 
unsatisfied.* 


(Supreme  Ct.).  8  N.  Y.  Supp.  407; 
McElwain  v.  Willis,  9  Wend.  (N.  Y.) 
549;  Lawton  v.  Levy,  2  Edw.  Ch.  (N. 
Y.)  197;  Heacock  v.  Durand,  42  111. 
230;  Beach  v.  Bestor,  45  111.  346; 
Greenway  v.  Thomas,  14  111.  271; 
Manchester  v.  McKee,  10  111.  511; 
Case  V.  Beauregard,  loi  U.  S.  688. 
Reason   for   Rule. — "It  is  no  doubt 


time  of  the  sale  might,  upon  recovering 
judgment,  and  the  return  of  the  exe- 
cution unsatisfied,  maintain  a  bill  to 
set  aside  the  conveyance,  and  follow 
the  proceeds  through  any  number  of 
intermediate  assignees,  until  they 
were  lodged  in  the  hands  of  a  creditor 
in  good  faith,  who  had  received  and  ap- 
plied them  upon  his  debt,  or  of  a  bona- 


generally  true  that  a  creditor's  bill  to    fide   purchaser  without  notice  of   the 


subject  his  debtor's  interests  in  prop- 
erty to  the  payment  of  the  debt  must 
show  that  all  remedy  at  law  had  been 
exhausted.  And,  generally,  it  must 
be  averred  that  judgment  has  been 
recovered  for  the  debt;  that  execution 
has  been  issued,  and  that  it  has  been 
returned  nulla  bona.  The  reason  is 
that  until  such  a  showing  is  made,  it 
does  not  appear,  in  most  cases,  that 
resort  to  a  court  of  equity  is  necessary, 
or,  in  other  words,  that  the  creditor  is 
remediless  at  law.  In  some  cases, 
also,  such  an  averment  is  necessary  to 
show  that  the  creditor  has  a  lien  upon 
the  property  he  seeks  to  subject  to  the 
payment  of  his  demand."  Case  v. 
Beauregard,  loi  U.  S.  690. 

Illustrations  and  Applications  of  Rule. 
— Where  a  merchant,  who  was  in- 
solvent and  had  been  sued,  sold  all 
his  stock  to  his  confidential  clerk,  and 
took  notes,  payable  from  three  to 
eighteen  months,  under  an  arrange- 
ment that  the  clerk  should  continue 
the  business  with  the  merchant's  sis- 
ter, who  was  allowed  to  draw  out  an 
annual  sum  for  the  merchant's  benefit, 
and  the  merchant  assigned  the  notes 
to  an  assignee  for  the  benefit  of  the 
latter  and  other  preferred  creditors — 
held,  that  the  sale  was  fraudulent  and 
void  as  against  creditors 'who  had  not 
affirmed  the  assignment;  that  the  as- 
signee was  not  a  bona-fide  purchaser 
who  would  be  protected;  that  the  ac- 
ceptance of  the  assignment  by  assignee 
would  not  bind  other  creditors;  but 
that  a  creditor  who  was  such  at  the 


fraud.  Cook  v.  Smith,  3  Sandf.  Ch. 
(N.  Y.)  333. 

On  return  of  nulla  bona  upon  an  ex- 
ecution from  a  justice  of  the  peace 
complainant  may  file  bill  in  equity  to 
set  aside  a  fraudulent  assignment. 
Hunt  V.  Weiner,  39  Ark.  70. 

On  a  bill  by  a  judgment  creditor 
whose  execution  has  been  returned 
nulla  bona  to  set  aside  an  alleged 
fraudulent  assignment  of  the  debtor's 
stock  in  trade  and  debts  owing  him, 
and  to  subject  the  goods  and  chattels 
in  the  assignee's  hands  to  the  pay- 
ment of  the  judgment — held,  sufficient 
to  lay  a  foundation  for  his  claim  to  the 
interference  of  a  court  of  equity,  that 
he  had  a  judgment  and  had  used  legal 
diligence  by  issuing  an  execution 
which  was  returned  nulla  bona,  be- 
cause defendant  had  placed  the  prop- 
erty out  of  reach  of  the  execution. 
Hadden  v.  Spader,  20  Johns.  (N.  Y.) 
554- 

1.  Georgia. — Thurmond  v.  Reese,  3 
Ga.  449. 

Illinois. — Stone  v.  Manning,  3  111. 
530. 

Mississippi. — Fleming!'.  Grafton,  54 
Miss.  79. 

Nebraska. — Morgan  v.  Bogue,  7  Neb. 

431- 

New  York. — Beck  v.  Burdett,  i 
Paige  (N.  Y.)  305:  La  Farge  v.  Hal- 
sey,  4  Abb.  Pr.  (N.  Y.  Super.  Ct.)  400; 
Spear  v.  Wardell,  2  Barb.  Ch.  (N.  Y.) 
291;  Edmeston  v.  Lyde,  i  Paige  (N. 
Y.)  637;  M'Dermutt  v.  Strong,  4  Johns. 
Ch.  (N.  Y.)  687;  North  American  F. 
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Lien  on  Real  Estate  — In  those  jurisdicti'ons  where  a  judgment  cre- 
ates a  Hen  on  the  real  estate  of  the  debtor  it  would  seem  that 
issue  of  execution  and  a  return  of  nulla  bona  is  not  a  condition 
precedent  to  the  right  of  the  creditor  to  attack  an  assignment 
thereof  as  fraudulent.* 

c.  Exceptions  to  Rule  Requiring  Judgment  and  Return 
OF  Nulla  Bona — (i)  In  General. — It  has  been  held  that  a  cred- 
itor may,  without  previously  obtaining  judgment  or  having  execu- 
tion returned  unsatisfied,  bring  an  action  to  set  aside  an  assign- 
ment for  fraud  where  all  the  insolvent  debtor's  estate  has  been 
conveyed,  where  plaintifT's  claim  has  been  fully  acknowledged 
and  where  he  is  left  without  redress  in  an  action  at  law.* 

it  is  not  necessary  to  have  an  execu- 
tion returned  nulla  bona.  Brainard  v. 
Van  Kuran,  22  Iowa  261. 

Minnesota. — To  entitle  a  creditor  to 
bring  an  action  to  set  asidea  fraudulent 
conveyance  of  his  debtor's  real  estate 
he  need  only  obtain  judgment  and 
docket  it  in  the  county  where  the  land 
is  situated.  Wadsworth  v.  Schissel- 
bauer,  32  Minn.  84. 

Mississippi. — In  this  state  by  statute 
a  judgment  constitutes  a  lien  on  the 
debtor's  real  estate,  and  execution  is 
unnecessary  to  enable  the  judgment 
creditor  to  maintain  an  action  to  va- 
cate a  fraudulent  conveyance  thereof. 
Fleming  v.  Grafton,  54  Miss.  80. 

Tennessee.— A  creditor  by  judgment 
may  file  a  bill  in  chancery  to  subject 
the  equitable  interest  of  his  debtor  in 
land  without  issue  of  execution  on  a 
return  of  nulla  bona  thereon.  M'Nairy 
V.  Eastland,  10  Yerg.  (Tenn.)3io. 

Virginia. — A  creditor  cannot  inter- 
fere in  equity  with  the  disposition  of 
his  debtor's  property  unless  the  cred- 
itor has  proceeded  as  far  as  he  can  at 
law.  To  subject  real  estate  he  must 
have  obtained  judgment;  to  subject 
personal  estate  he  must  have  judg- 
ment and  execution.  Rhodes  v.  Cous- 
ins, 6  Rand.  (Va.)  209. 

Wisconsin. — When  a  judgment  is  by 
statute  a  lien  on  the  debtor's  land  the 
judgment  creditor  can  maintain  a  bill 
to  set  aside  a  fraudulent  conveyance 
thereof  as  an  obstruction  to  an  ade- 
quate remedy  at  law  without  the  is- 
suance or  return  of  execution.  Cornell 
V.  Radway,  22  Wis.  260.  See  also 
Gates  V.  Boomer,  17  Wis.  455. 

2.  Curtain  v.  Talley,  46  Fed.  Rep. 
580;  Griffin  v.  Peters,  133  U.  S.  670. 

Jtidgment  Unnecessary  where  Debtor 
Insolvent. — Where  the  debt  was  not 
disputed  and  where  insolvency  of  the 


Ins.  Co.  V.  Graham,  5  Sandf.  (N.  Y.) 
197;  Payne  v.  Sheldon,  63  Barb.  (N. 
Y.)i72. 

South  Carolina. — Perry  v.  Nixon,  i 
HillEq.  (S.  Car.)  335. 

United  States. — Jones  v.  Green,  i 
Wall.  (U.  S.)  330;  Hahn  v.  Salmon, 
20  Fed.  Rep.  804. 

In  Beck  v.  Burdett,  i  Paige  (N. 
Y.)  305,  Chancellor  Walworth  says: 
"There  are  two  classes  of  cases  where 
a  plaintiff  is  permitted  to  come  into 
this  court  for  relief,  after  he  has  pro- 
ceeded to  judgment  and  execution  at 
law  without  obtaining  satisfaction  of 
his  debt.  In  one  case  the  issuing  of 
the  execution  gives  to  the  plaintiff  a 
lien  upon  the  property,  but  he  is  com- 
pelled to  come  here  for  the  purpose  of 
removing  some  obstruction,  fraud- 
ulently or  inequitably  interposed  to 
prevent  a  sale  on  the  execution.  In 
the  other,  the  plaintiff  comes  here  to 
obtain  satisfaction  of  his  debt  out  of 
property  of  the  defendant,  which  can- 
not be  reached  by  execution  at  law. 
In  the  latter  case  his  right  to  relief 
here  depends  upon  the  fact  of  his 
having  exhausted  his  legal  remedies 
without  being  able  to  obtain  satis- 
faction of  his  judgment.  In  the  first 
case,  the  plaintiff  may  come  into  this 
court  for  relief,  immediately  after  he 
has  obtained  a  lien  upon  the  property 
by  the  issuing  of  an  execution  to  the 
sheriff  of  the  county  where  the  same 
is  situated;  and  the  obstruction  being 
removed  he  may  proceed  to  enforce 
the  execution  by  a  sale  of  the  prop- 
erty, although  an  actual  levy  is  prob- 
ably necessary  to  enable  him  to  hold 
the  property  against  other  execution 
creditors  or  (^t'Mrt-yf^/^  purchasers." 

1.  Iowa  — To  entitle  a  judgment  cred- 
itor to  maintain  an  action  to  set  aside 
a  fraudulent  assignment  of  real  estate 


2  Encyc.  PI.  &  Pr.— 57. 
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(2)  Statutory  Exceptions — (a)  Eight  of  Simple  Contract  Creditors  to  Sue. 
— In  some  of  the  states,  statutes  give  simple  contract  creditors 
the  right  to  maintain  an  action  to  set  aside  fraudulent  assign- 
ments.* 


debtor  was  admitted,  a  preliminary 
judgment  and  execution  were  held  un- 
necessary to  entitle  the  creditor  to 
maintain  an  action  to  set  aside  for 
fraud  an  assignment  for  the  benefit  of 
creditors,  and  to  arrest  the  disposal 
of  the  debtor's  property  by  injunction 
or  receiver.  Mott  v.  Dunn,  10  How. 
Pr.  (N.  Y.  Supreme  Ct.)  225.  See  also 
Jackson  v.  Sheldon,  9  Abb.  Pr.  (N.  Y. 
Supreme  Ct.)  127. 

A  simple  contract  creditor  may  at- 
tack, as  fraudulent,  an  assignment  for 
the  benefit  of  creditors,  and  seek  to 
avoid  it  as  to  property  obtained  from 
him  by  fraudulent  representations  in 
which  the  assignees  participated, 
where  the  assignor  is  admittedly  in- 
solvent and  where  the  amount  of  such 
creditor's  debt  is  set  out  in  the  deed 
of  assignment  and  is  undisputed. 
Cohen  v.  Morris,  70  Ga.  313. 

1.  Alabama.  —  Under  Code  1876,  § 
3886  (Code  1886,  §3544),  empowering  a 
creditor  without  a  lien  to  file  a  bill  to 
discover  or  to  subject  to  the  payment 
of  his  debt  any  property  which  has 
been  fraudulently  transferred,  or  at- 
tempted to  befraudulentlytransferred, 
by  his  debtors,  a  simple  contract 
creditor  may  attack  by  bill  a  general 
assignment  with  the  view  of  claiming 
the  benefit  of  Code  1866,  §  2126  (Code 
1886,  §  1737),  providing  that  every 
general  assignment  made  by  a  debtor 
by  which  a  preference  is  given  to  one 
or  more  creditors  shall  inure  to  the 
benefit  of  all  the  creditors  equally. 
Bromberg  v.  Heyer,  69  Ala.  22;  Dim- 
mick  V.  Register,  92  Ala.  458.  See 
also  Reynolds  v.  Welch,  47  Ala.  200; 
Evans  v.  Welch,  63  Ala.  250;  Mont- 
gomery, etc.,  R.  Co.  V.  McKenzie, 
85  Ala.  546. 

Maryland. — Pub.  Gen.  Laws  Md., 
Vol.  I,  p.  146  §  46  (Act  1835,  c.  380, 
§  2),  provides  that  in  no  case  of  a  pro- 
ceeding in  equity  to  vacate  any  con- 
veyance or  contract  or  other  act,  as  fraud- 
ulent against  creditors,  shall  it  be 
necessary  for  any  creditor  to  have  ob- 
tained a  judgment  on  his  demand  in 
order  to  secure  the  relief  in  the  case 
either  in  his  or  her  own  behalf,  or  in 
behalf  of  any  other  creditors  who  shall 
claim  to  participate  in  the  benefit  of 


the  decree  in  the  case.  See  also  San- 
derson V.  Stockdale,  11  Md.  573. 

Massachusetts.  —  Under  Pub.  Stat. 
Mass.  c.  151,  §  3,  giving  jurisdiction 
in  equity  to  reach  and  apply  in  pay- 
ment of  a  debt  any  property  of  a 
debtor  liable  to  be  attached  or  taken 
on  execution  in  a  suit  at  law  against 
him  and  fraudulently  conveyed  by  him 
with  intent  todefeat,  delay,  ordefraud 
his  creditors,  a  creditor  without  ob- 
taining judgment  may  maintain  an 
action  to  set  aside  a  fraudulent  as- 
signment and  to  apply  the  property 
fraudulently  conveyed  in  payment  of 
his  debt,  in  lieu  of  an  attachment  and 
execution  in  an  action  at  law.  Bernard 
V.  Barney  Myroleum  Co.,  147  Mass. 
356. 

Mississippi. — Ann.  Code  Miss.  1892, 
§  503,  provides  that  the  chancery 
"court  shall  have  jurisdiction  of  bills 
exhibited  by  creditors  who  have  not 
obtained  judgments  at  law,  or,  having 
judgments,  have  not  had  executions 
returned  unsatisfied,  to  set  aside  fraud- 
ulent conveyances  of  property,  or 
other  devices  resorted  to  for  the  pur- 
pose of  hindering,  delaying,  or  de- 
frauding creditors;  and  may  subject 
the  property  to  the  satisfaction  of  the 
demands  of  such  creditors  as  if  com- 
plainants had  judgments  and  execu- 
tions thereon  returned  '  no  property 
found.'  *  *  *  The  creditor  in  such 
case  shall  have  a  lien  upon  the  prop- 
erty described  therein  from  the  filing 
of  his  bill,  except  as  against  bona-Jide 
purchasers  before  the  service  of  proc- 
ess upon  the  defendant  in  such  bill." 

New  Mexico. — Under  Comp.  Laws,  c. 
8,  §  1923,  providing  that  creditors 
whose  demands  amount  to  %\qo  or 
more  may  sue  their  debtors  in  the 
district  court  by  attachment  when  the 
debtor  has  fraudulently  disposed  of 
his  property  with  intent  to  hinder, 
delay,  or  defraud  creditors,  and  when 
the  debtor  is  about  fraudulently  to 
convey  or  assign  his  property  so  as  to 
hinder,  delay,  or  defraud  creditors,  a 
general  creditor  may  in  such  a  pro- 
ceeding assail  a  fraudulent  assignment 
for  the  benefit  of  creditors,  without  a 
prior  judgment;  the  only  condition 
precedent   to  the  right  to  sue  under 
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But  a  Circuit  Court  of  tbe  United  States  Cannot,  under  the  operation  of 
these  statutes,  take  jurisdiction  of  a  bill  in  equity  by  a  simple 
contract  creditor  to  set  aside  a  fraudulent  assig^nment.* 


this  statute  being  a  debt,  a  disposition 
by  defendant  of  his  property,  and  a 
fraud  upon  creditors.  Meyer  z^.  Black, 
4  New  Mex.  190;  Leitensdorfer  v. 
Webb,  I  New  Mex.  34,  20  How.  (U.  S.) 
176. 

North  Carolina.  —  Under  the  new 
practice  in  North  Carolina,  actions  by 
creditors  to  set  aside  fraudulent  as- 
signments may  be  maintained  with- 
out precedent  judgments  and  execu- 
tions in  all  cases  where  they  could 
under  the  former  practice  have  been 
maintained  after  the  obtaining  of  such 
judgments  or  the  issuing  of  such 
executions.  Hancock  v.  Wooten,  107 
N.  Car.  9.  See  also  Dawson  Bank  v. 
Harris,  84  N.  Car.  206. 

Ohio. — Under  Giauque's  Rev.  Stat. 
Ohio  (6th  ed.)  §  6344  (^  17  of  the 
act  regulating  the  mode  of  administer- 
ing assignments  in  trust  for  the  benefit 
of  creditors  as  amended  Feb.  12,  1863) 
— providing  that  all  transfers,  convey- 
ances, or  assignments  made  by  a  debt- 
or or  procured  by  him  to  be  made,  if 
intended  to  hinder,  delay,  or  defraud 
creditors  shall  be  deemed  void  at  the 
suit  of  any  creditor,  and  that  the  pro- 
bate judge,  on  application  of  any  cred- 
itor after  the  conveyance  is  adjudged 
void,  may  appoint  an  assignee  to  take 
possession  of  the  property  and  ad- 
minister it  for  the  benefit  of  creditors 
as  in  other  cases  of  assignments  for 
the  benefit  of  creditors — any  creditor, 
whether  his  claim  be  reduced  to  judg- 
ment or  not,  may  institute  an  action 
to  set  aside  such  a  conveyance,  and 
have  the  proceeds  of  the  property  ap- 
plied to  the  payment  of  the  creditors 
as  provided  in  the  section.  Combs  v. 
Wattson,  32  Ohio  228. 

South  Carolina. — An  assignment  for 
benefit  of  creditors  may  be  assailed  by 
a  simple  contract  creditor  under  Gen. 
Stat.  S.  Car.  1882,  §  2016,  providing 
that  a  simple  contract  creditor  may, 
without  having  first  reduced  his  claim 
to  judgment,  assail  on  the  equity  side 
of  the  court  any  assignment  by  insol- 
vent debtors  giving  priority  or  pref- 
erence. Austin  V.  Morris,  23  S.  Car. 
393;  Regenstein  v.  Pearlstein,  30  S. 
Car.  192;  Meinhard  v.  Strickland,  29 
S.  Car.  491. 

Creditor's   Bill. — To  enable  a  judg- 


ment creditor  to  maintain  a  bill  in  his 
own  behalf  and  of  all  other  creditors  to 
set  aside  a  fraudulent  assignment  for 
the  benefit  of  creditors,  it  is  not  neces- 
sary that  the  other  creditors  in  whose 
behalf  the  bill  is  filed  should  be  judg- 
ment creditors.  If  any  one  of  the 
creditors  is  in  a  position  to  institute 
the  action,  he  may  do  so;  and  if  the 
action  results  in  making  equitable  as- 
sets, then  all  the  others,  even  simple 
contract  creditors,  are  entitled  to  share 
therein,  and  hence  the  action  may  be 
brought  for  their  benefit,  even  though 
they  might  not  be  in  position  to  enable 
them  to  institute  the  action  in  their 
own  behalf.  State  v.  Foot,  27  S.  Car. 
340. 

Virginia. — Code  Va.  18S7,  §  2460, 
provides  that  a  creditor  before  obtain- 
ing judgment  or  decree  for  his  claim 
may  institute  any  suit  which  he  might 
institute  after  obtaining  such  judg- 
ment or  decree  to  avoid  a  fraudulent 
assignment  of  the  debtor's  estate,  and 
may  obtain  such  relief  as  he  would  be 
entitled  to  after  obtaining  a  judgment 
or  decree  for  the  claim  which  he  might 
be  entitled  to  recover.  See  also  Wal- 
lace V.  Treakle,  27  Gratt.  (Va.)  479; 
Price  V.  Thrash,  30  Gratt.  (Va.)  515; 
Stovall  V.  Border  Grange  Bank,  78  Va. 
188. 

West  Virginia. — Where  it  is  sought 
to  avoid  a  fraudulent  conveyance  and 
subject  the  property  conveyed  to  the 
satisfaction  of  plaintiff's  debt  he  may 
sue  in  equity  to  set  aside  the  con- 
veyance without  a  prior  judgment,  the 
statute  (Code,  c.  133,  §  2)  providing 
that  a  creditor  need  not  sue  and  ob- 
tain a  judgment  before  proceeding 
in  equity  to  set  aside  a  fraudulent  con- 
veyance. Tuft  V.  Pickering,  28  W. 
Va.  332.  See  also  Watkins  v.  Wort- 
man,  19  W.  Va.  82. 

1.  Cates  V.  Allen,  149  U.  S.  451,  in 
which  Fuller,  C.J.,  after  setting  out 
the  provisions  of  the  Mississippi 
Code  giving  chancery  courts  of  that 
state  jurisdiction  of  bills  by  simple 
contract  creditors  to  set  aside  fraudu- 
lent conveyances  of  property  made 
to  hinder,  delay,  and  defraud  credi- 
tors, says:  "  These  sections  were  con- 
sidered in  Scott  V.  Neely,  140  U.  S. 
106,   and   it    was   therein   determined 
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{b)  Right  of  Attaching  Creditors  to  Sue. — In  at  least  one  state,  the 
lien  of  an  attachment  without  any  prior  judgment  has  been 
deemed  sufficient  to  entitle  the  creditor  to  maintain  such  an 
action.* 

In  some  jurisdictions  it  has  been  held  that  an  attaching  credi- 
tor is  entitled  to  maintain  an  action  to  set  aside  a  fraudulent 
conveyance  of  his  debtor's  property,*  while  in  others  this  right 


that  the  Circuit  Courts  of  the  United 
States  in  Mississippi  could  not  under 
their  operation  take  jurisdiction  of  a 
bill  in  equity  to  subject  the  property 
of  the  defendants  to  the  payment  of  a 
simple  contract  debt  in  advance  of  any 
proceeding  at  law,  either  to  establish 
the  validity  or  amount  of  the  debt  or 
to  enforce  its  collection.  It  was 
there  shown  that  the  Constitution  of 
the  United  States,  in  creating  and  de- 
fining the  judicial  power  of  the  gen- 
eral government,  had  established  the 
distinction  between  law  and  equity, 
and  that  equitable  relief  in  aid  of  de- 
mands cognizable  in  the  courts  of  the 
United  States  only  on  their  law  side 
could  not  be  sought  in  the  same  ac- 
tion, although  allowable  in  the  state 
courts  by  virtue  of  state  legislation, 
Bennett  v.  Butterworth,  ii  How.  (U. 
S.)  669;  Thompson  v.  Central  Ohio 
R.  Co.,  6  Wall.  (U.  S.)  134;  Scott  v. 
Armstrong,  146  U.  S.  512;  and  that 
the  Code  of  Mississippi,  in  giving  to  a 
simple  contract  creditor  a  right  to 
seek  in  equity,  in  advance  of  any  judg- 
ment or  legal  proceedings  upon  his 
contract,  the  removal  of  obstacles  to 
the  recovery  of  his  claim  caused  by 
fraudulent  conveyances  of  property, 
whereby  the  whole  suit  involving  the 
determination  of  the  validity  of  the 
contract  and  the  amount  due  thereon 
is  treated  as  one  in  equity,  to  be  heard 
and  disposed  of  without  a  trial  by 
jury,  could  not  be  enforced  in  the 
courts  of  the  United  States  because  in 
conflict  with  the  constitutional  provi- 
sion by  which  the  right  to  a  trial  by 
jury  is  secured."  See  also  Mississippi 
Mills  V.  Cohn,  150  U.  S.  202;  Hollins  v. 
Brierfield  Coal,    etc.,   Co.,   150  U.  S. 

371- 

1.  In  Oregon  statutory  enactments 
(Code  Civ.  Proc.  §  143)  give  an  attach- 
ing creditor  a  specific  lien  on  the 
property  attached,  and  provide  that 
he  shall  be  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration 
as  against  third  persons.  Under  this 
statute  it  has  been  held  that  the  lien 
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of  the  attachment  will  entitle  the 
creditor  to  maintain  an  action  to  set 
aside  a  fraudulent  assignment  of  the 
attached  property,  and  that  a  judg- 
ment on  his  claim  is  not  a  condition 
precedent  to  such  action.  Hahn  v. 
Salmon  (District  of  Oregon),  20  Fed. 
Rep.  801. 

In  a  later  case  (Dawson  z'.  Coffey,  12 
Oregon  513)  it  is  held  that  a  general 
assignment  for  the  benefit  of  credi- 
tors, when  made  in  violation  of  the 
insolvent  law,  cannot  be  attacked  by 
a  creditor  until  he  has  obtained  a  judg- 
ment on  his  claim  or  in  some  manner 
secured  a  lien  on  the  debtor's  prop- 
erty; and  it  is  intimated  that  this  lien 
may  be  obtained  by  attachment,  if  the 
property  is  in  the  hands  of  the  debtor, 
or  by  garnishment,  if  in  the  hands  of 
a  third  party.  See  also  Dawson  v. 
Sims,  14  Oregon  561,  which  is  to  the 
same  effect  as  Hahn  v.  Salmon,  20 
Fed.  Rep.  801. 

2.  Iowa. — A  creditor's  bill  may  be 
maintained  to  set  aside  a  fraudulent 
conveyance  of  lands  after  the  creditor 
has  obtained  a  lien  thereon  by  attach- 
ment and  before  he  has  obtained  a  judg- 
ment. Taylor  v.  Branscombe,  74  Iowa 
534.  See  also  Burrows  v.  Lehndorff, 
8  Iowa  96;  Moss  v.  Humphrey,  4 
Greene  (Iowa)  443;  Ruble  v.  Mc- 
Donald, 18  Iowa  493. 

Kentticky.  — Under  Civil  Code  Ky. 
§  194,  the  levy  of  an  attachment  on 
property  fraudulently  conveyed  gives 
a  court  of  equity  jurisdiction  to  set 
aside  the  conveyance  and  subject  the 
property  to  plaintiff's  debt,  if  it  is 
established  by  the  proof  that  the  con- 
veyance to  cheat,  hinder,  and  delay 
creditors  as  to  existing  liabilities  was 
made  without  valuable  consideration, 
and  the  jurisdiction  may  be  thus  ac- 
quired and  exercised  even  before  the 
plaintiff  has  exhausted  his  legal  rem- 
edy. Little  V.  Ragan,  83  Ky.  321; 
Martz  V.  Pfeifer,  80  Ky.  600;  Vance  v. 
Campbell,  3  Ky.  Law  Rep.  449. 

New  Hampshire. — Where  property  is 
subject   to   execution  and   a   creditor 
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has  been   denied.*     In    one  there  are  decisions  which  seem  to 
support  both  sides  of  the  question.*     By  analogy  the  doctrine  of 


seeks  to  have  a  fraudulent  convey- 
ance or  obstruction  to  a  levy  or  sale 
removed,  he  may  file  a  bill  as  soon  as 
he  has  obtained  a  specific  lien  upon 
the  property,  whether  the  lien  be  ob- 
tained by  attachment,  judgment,  or  the 
issuing  of  an  execution.  Tappan  v. 
Evans,  ii  N.  H.  311.  See  also  Dodge 
V.  Griswold,  8  N.  H.  425;  Stone  v. 
Anderson,  26  N.  H.  506;  Sheafe  v. 
Sheafe,  40  N.  H.  516;  Kittredge  v. 
Warren,  14  N.  H.  509;  Treadvvell  v. 
Brown,  43  N.  H.  291;  Perham  v. 
Haverhill  Fibre  Co.,  64  N.  H.  2. 

In  New  Jersey  the  lien  of  an  at- 
tachment will  entitle  a  creditor  to 
maintain  a  bill  to  set  aside  a  fraudu- 
lent conveyance  by  his  creditor. 
Williams  v.  Michenor,  11  N.  J.  Eq. 
520;  Robert  v.  Hodges,  16  N.  J.  Eq. 
299;  Curry  v.  Glass,  25  N.  J.  Eq.  108; 
Davis  V.  Dean,  26  N.  J.  Eq.  436. 

In  Robert  v.  Hodges,  16  N.  J.  Eq. 
299,  the  court  says:  "Such  lien  the 
creditor  does  acquire  under  our  law 
by  the  service  of  the  writ  of  attach- 
ment. The  law  recognizes  the  claim 
of  the  attaching  creditor  after  it  has 
been  verified  by  affidavit,  as  prescribed 
by  statute,  as  a  subsisting  debt  for  the 
purpose  of  creating  the  lien.  Having 
this  lien  by  the  authority  of  the  stat- 
ute prior  to  recovery  of  judgment,  he 
is  entitled  to  the  aid  of  a  court  of 
equity  to  enforce  his  legal  right." 

Tezas. — A  non  resident  creditor  who 
has  obtained  a  judgment  in  another 
state,  or  who  has  otherwise  a  just  de- 
mand against  him,  may  bring  an  ac- 
tion in  the  Texas  courts  to  set  aside  a 
voluntary  conveyance  of  land  in  Texas 
made  by  his  insolvent  debtor  and  to 
subject  such  land  to  the  payment  of 
his  demand,  and  it  is  not  necessary 
for  him  to  obtain  a  judgment  in  Texas 
on  his  demand  before  bringing  such 
action.  Ward  v.  McKenzie,  33  Tex. 
297.  See  also  Johnson  v.  Heiden- 
heimer,  65  Tex.  263. 

Wisconsin. — Under  Rev.  Stat.,  § 
3186,  giving  every  "  owner  and  holder 
of  any  lien  or  encumbrance  on  land 
*  *  *  the  same  right  of  action  as 
the  owner  in  fee  in  possession,  to 
test  the  legalitj'  and  validity  of  any 
other  claim,  lien,  or  encumbrance  on 
such  land  or  any  part  thereof,"  a 
creditor  who  has  obtained  a  specific 
lien   by   attachment  on   land  fraudu- 


lently conveyed  may  sue  to  avoid  the 
deed  thereof  without  first  obtaining 
judgment  and  issuing  execution. 
Evans  v.  Laughton,  69  Wis.  138. 

1,  Illinois.  —  The  mere  commence- 
ment of  an  attachment  suitand  the  ser- 
vice of  garnishee  process  does  not  give 
the  attaching  creditor  such  a  lien  upon 
property  in  the  hands  of  the  garnishee 
as  will  authorize  a  court  of  equity  to 
interpose  its  restraining  power  to  pre- 
vent him  from  disposing  of  it  before  a 
judgment  and  execution  are  had  in  the 
proceedings  at  law.  He  stands  on  no 
better  footing  than  a  simple  contract 
creditor.  Bigelow  v.  Andres,  31  111. 
322.  See  also  Shufeldt  v.  Boehm,  96 
111.  560. 

Maine. — Lien  of  attachment  on  real 
estate  fraudulently  conveyed  will  not 
entitle  a  creditor  to  maintain  a  bill  in 
equity  for  relief.  Griffin  v.  Nitcher, 
57  Me.  270. 

Missouri. — In  this  state  it  has  been 
decided  that  a  creditor  at  large  who 
has  commenced  suit  by  attachment 
for  his  debt,  but  who  has  not  obtained 
judgment  therefor,  cannot  invoke  the 
equitable  interference  of  the  courts  to 
annul  judgments  fraudulently  con- 
fessed by  his  debtor  in  favor  of  other 
persons  or  to  restrain  by  injunction 
the  disposition  of  the  debtor's  prop- 
erty through  the  means  of  execution 
issued  on  such  confessed  judgments. 
Martin  v.  Michael,  23  Mo.  50.  See 
also  Thias  v.  Siener,  103  Mo.  322; 
Chicago,  etc..  Bridge  Co.  v.  Anglo- 
American  Packing,  etc.,  Co.  (Mo.),  46 
Fed.  Rep.  584. 

Nebraska. — An  attaching  creditor 
cannot  bring  an  action  in  the  nature  of 
a  creditor's  bill  to  set  aside  an  alleged 
fraudulent  conveyance  of  his  debtor. 
A  judgment  creditor  only  can  main- 
tain such  action.  Weil  v.  Lankins, 
3  Neb.  384. 

2.  California. — In  this  state  it  was 
held  that  a  court  of  equity  had  jurisdic- 
tion of  a  bill  for  injunction  filed  by  at- 
taching creditors  of  an  insolvent  debtor 
to  restrain  proceedings  on  execution 
against  the  property  attached  under  a 
judgment  against  the  debtor  in  favor 
of  another  alleged  to  have  been  ob- 
tained by  fraud,  where  all  the  mate- 
rial allegations  of  the  bill  except  fraud 
are  admitted,  as  it  would  be  requiring 
creditors  to  do  a  vain  act  to  compel 
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the  adjudications  in  these  jurisdictions  would  probably  be  ex- 
tended to  fraudulent  assignments  for  benefit  of  creditors.* 

In  Kansas  the  right  of  an  attaching  creditor  to  maintain  an 
action  to  set  aside  a  fraudulent  assignment  for  the  benefit  of 
creditors  has  been  expressly  denied.* 

In  New  York  there  are  some  adjudications  to  the  same  effect, 
and  others  which  by  analogy  would  seem  to  support  this  doctrine.^ 


them  to  await  their  judgment  and  re- 
turn of  execution,  when  it  is  admitted 
that  the  only  effect  would  be  a  return 
of  nulla  bona,  and  the  attached  prop- 
erty would  in  the  mean  time  have 
passed  to  innocent  purchasers  on  exe- 
cution and  sale  under  the  judgment. 
Heyneman  v.  Dannenberg,  6  Cal.  376. 
Contra. — Alien  on  land  acquired  by 
an  attachment  cannot  be  rendered 
effectual  for  the  purpose  of  impeach- 
ing a  conveyance  of  the  land  made  by 
the  defendant  in  the  attachment  until 
judgment  is  obtained  in  the  suit  in 
which  the  attachment  issued.  Mc- 
Minn  v.  Whelan,  27  Cal.  300. 

1.  See  Hahn  v.  Salmon  (District  of 
Oregon),  20  Fed.  Rep.  806. 

2.  After  an  assignment  for  the  bene- 
fit of  creditors  plaintiff  commenced  an 
action  against  the  assignor  and  caused 
an  attachment  to  be  issued  and  levied 
on  the  assigned  property.  Thereafter 
and  before  judgment  in  the  attach- 
ment suit  he  brought  an  action  to  set 
aside  the  assignment.  It  was  held 
that  before  obtaining  judgment  he 
had  not  such  a  certain  claim  as  would 
entitle  him  to  maintain  the  action. 
Tennent  v.  Battey,  18  Kan.  324.  See 
also  Doggetl  v.  Bell,  32  Kan.  301; 
Simpson  v.  Voss,  31  Kan.  227  ;  Fer- 
guson V.  Kansas  City  Bank,  25   Kan. 
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3.  The  cases  bearing  directly  on  this 
point  are  to  the  effect  that  the  action 
cannot  be  maintained  by  an  attaching 
creditor.  Thus  in  Smith  t'.  Longmire, 
24  Hun  (N.  Y.)  257,  the  court,  relying 
on  Thurber  v.  Blanck,  50  N.  Y.  80, 
decides  that  choses  of  a  debtor  in  the 
hands  of  an  assignee  for  the  benefit 
of  creditors  cannot  be  attached  so  ^s 
to  establish  an  enforceable  lien  against 
them. 

In  Bowe  v.  Arnold,  31  Hun  (N.  Y.) 
257,  it  is  said  that  an  attachment  of 
property  assigned  for  benefit  of  cred- 
itorsdoesnotentitle  the  attaching  cred- 
itor to  bring  an  action  to  set  aside  the 
assignment  for  fraud. 


In  McAllaster  v.  Bailey,  127  N.  Y. 
583,  it  was  held  that  money  in  the 
hands  of  an  assignee  for  the  benefit  of 
creditors,  the  proceeds  of  the  assigned 
property,  was  not  liabie  to  attachment 
issued  in  an  action  against  the  as- 
signor. 

In  Thurber  v.  Blanck,  50  N.  Y.  80, 
it  was  held  that  an  attaching  creditor 
could  not  reach  equitable  assets  until 
his  remedy  at  law  was  exhausted,  nor 
attack  a  fraudulent  conveyance  of  the 
property  until  after  judgment.  The 
case  of  Mechanics',  etc..  Bank  v. 
Dakin,  51  N.  Y.  519,  is  not  in  conflict 
with  Thurber  v.  Blanck,  50  N.  Y.  80. 
All  it  decides  is  that  where  an  attach- 
ing creditor  has  obtained  judgment 
and  issue  of  execution  he  may  main- 
tain an  action  in  equity  to  avoid  a 
fraudulent  conveyance  of  the  property 
seized  under  the  execution. 

In  Bates  v.  Plonsky,  28  Hun  (N. 
Y.)  112;  Tannenbaum  v.  Rosswog,  22 
Abb.  N.  C.  (N.  Y.  Supreme  Ct.)  346; 
Keller  v.  Payne,  22  Abb.  N.  C.  (N.  Y.) 
352,  note;  Falconer  v.  Freeman,  4 
Sandf.  Ch.  (N.  Y.)  565,  the  question  is 
not  directly  raised,  but  it  is  shown 
that  an  attaching  creditor  may  main- 
tain an  action  to  protect  his  rights  in 
the  assigned  property,  and  to  enjoin 
the  sale  or  removal  thereof  pending 
the  determination  of  the  attachment 
suit. 

In  the  late  case  of  People  v.  Van 
Buren,  136  N.  Y.  252,  which  is  readily 
distinguishable  from  Thurber  v. 
Blanck,  supra,  it  was  held  that  an 
equitable  action  in  the  nature  of  a 
creditor's  suit  might  be  maintained  by 
a  creditor  who  had  attached  property 
subject  to  seizure  to  enforce  the  lien 
of  the  attachment  before  he  has  re- 
covered judgment  in  the  attachment 
suit,  where  such  property  has  been 
fraudulently  transferred,  if  it  is  sought 
to  make  use  of  such  transfer  for  the 
purpose  of  removing  the  attached 
property  from  the  jurisdiction  of  the 
officer  who  has  it  in  his  custody. 
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4.  Bill  or  Complaint — Bill. — The    usual    form  of  action  to  set 
aside  an  assignment  is  by  a  bill  in  equity.* 
^       Complaint. — Or  by  a  complaint  or  petition  in  the  nature  of  a  bill.* 
a.  Parties  Plaintiff. — Where  it  is  sought  to  set  aside  an 
assignment  for  the  benefit  of  creditors,  one  creditor  may  bring  an 
^  action  for  that  purpose  in  his  own  behalf  alone,  or  in  behalf  of  him- 
self and  all  other  creditors  standing  in  the  same  situation  ;^  the 

39 


1.  Arkansas. — Hunt    v.  V/einer, 
Ark.  70. 

Kentucky.  —  Moffat  v.  Ingham,  7 
Dana  (Ky.)  495;  Roberts  v.  Phillips, 
II  Bush(Ky.)  15. 

Maryland. — Riley  v.  Carter,  76  Md. 
581. 

New  Jersey. — Davis  v.  White,  49  N. 
J.  Eq.  567. 

New  York. — See  Wakeman  v.  Gro- 
ver,  4  Paige  (N.  Y.)  23;  Wheeler  v. 
Wheedon,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  293;  Russell  V.  Lasher,  4  Barb. 
(N.  Y.)  232;  Lentilhon  v.  Moffat,  i 
Edw.  Ch.  (N.  Y.)45i;  Rogers  v.  Rog- 
ers, 3  Paige  (N.  Y.)  379;  Bank  of  Brit- 
ish North  America  v.  Suydam,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  379;  Scouton 
V.  Benders,  3  How.  Pr.  (N.  Y.  Supreme 
Ct.)  185;  Hurlbert  v.  Dean,  2  Abb. 
Dec.  (N.  Y.  Supreme  Ct.)  428;  Cun- 
ningham z'.  Freeborn,  II  Wend.  (N.Y.) 
241;  Scudder  v.  Voorhis,  5  Sandf.  (N. 
Y.)27i. 

United  States. — Kerrison  v.  Stewart, 
93  U.  S.  155. 

Multifarious  Bill. — A  bill  to  set  aside 
an  assignment  by  a  corporation  as 
fraudulent  and  to  subject  the  assets 
assigned  to  complainant's  demand 
made  the  corporation  and  the  assignees 
parties,  and  sought  to  make  the  corpo- 
rators liable  individually  to  the  extent 
of  the  stock,  and  also  sought  to  subject 
them  to  personal  liability  as  members  of 
an  unincorporated  association.  It  was 
held  that  the  bill  was  multifarious,  as 
seeking  to  enforce  a  demand  against 
persons  liable  respectively,  but  not  as 
connected  with  each  other,  and  should 
be  dismissed.  Ohio  L.  Ins.,  etc.,  Co.  v. 
Merchants'  Ins.,  etc.,  Co.,  11  Humph. 
(Tenn.)  i. 

Collateral  Attack  on  Assignment. — A 
deed  of  assignment  complete  and  reg- 
ular on  its  face,  purporting  to  have 
been  made  by  virtue  of  the  Insolvency 
Act,  although  actually  unwarranted  by 
the  existence  of  such  facts  as  would 
alone  justify  such  assignment,  cannot 
be  attacked  in  collateral  proceedings. 
Second  Nat.  Bank  v.  Schranck,  43 
Minn.  38. 


Since  in  Iowa  property  assigned  is 
in  custodia  legis  (Code,  §  2133),  and 
since  creditors  may  appear  and  con- 
test any  claim  filed  (Code,  §  2121),  they 
cannot  collaterally  attack  the  assign- 
ment by  an  action  against  the  assignor 
aided  by  attachment  of  the  assigned 
property.  Hamilton-Brown  Shoe  Co. 
V.  Mercer,  84  Iowa  537. 

Sale  of  Assigned  Property  Fending  Lit- 
igations—Injunction.— In  an  action  to 
set  aside  a  deed  of  assignment,  where 
there  is  a  controversy  as  to  the  bona 
fides  of  the  debts  preferred  as  w^ell  as 
to  the  fitness  of  the  assignee,  an  in- 
junction should  be  granted  to  prevent 
a  sale  of  the  property  pending  litiga- 
tion. Preiss  v.  Cohen,  112  N.  Car. 
278. 

2.  Lyons-Thomas  Hardware  Co.  v. 
Perry  Stove  Mfg.  Co.  (Tex..  1894),  27 
S.  W.  Rep.  100. 

3.  Wakeman  v.  Grover,  4  Paige  (N. 
Y.)  23;  Russell  V.  Lasher,  4  Barb.  (N. 
Y.)  232;  Heywood  v.  Thacher  (Su- 
preme Ct.),  19  N.  Y.  Supp.  321;  Lewis 
V.  Graham,  4  Abb.  Pr.  (N.  Y.  C.  PI.) 
106;  Hancock  v.  Wooten,  107  N.  Car. 
9;  White  V.  Davis,  48  N.  J.  Eq.  22; 
Roberts  v.  Phillips,  11  Bush  (Ky.)  15; 
Bernard  v.  Barney  Myroleum  Co.,  147 
Mass.  356.  See  also  Hadden  v. 
Spader,  20  Johns.  (N.  Y.)  554. 

When  Beceiver  a  Proper  Party.  — 
Judgment  creditors  of  a  firm  which 
had  assigned  for  the  benefit  of  cred- 
itors procured  a  judgment  declaring 
the  assignment  void  and  appointing  a 
receiver,  and  thereafter  sued  on  this 
and  other  judgments  against.the  firm  to 
setaside  the  assignment  and  judgments 
recovered  against  it  by  others,  and  an 
assignment  of  accounts  to  one,  on  the 
groun  1  that  such  acts  constituted  ille- 
gal preferences.  Held,  that  as  a  re- 
ceiver had  been  appointed  in  an  action 
on  certain  of  the  same  judgments,  in 
which  action  the  judgments  had  been 
set  aside,  the  right  of  action  as  to  such 
judgments  was  in  him,  and  the  only 
recovery  permissible  was  on  the  judg- 
ments not  included  in  the  former 
action;  that  as  this  objection  went  to 
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creditors  may  also  unite  in  one  bill  to  set  aside  the  assignment.* 
Where  one  creditor  alone  sues  to  set  aside  the  assignment  and 
prosecutes  the  action  to  a  successful  termination,  the  other  cred- 
itors are  not  entitled  to  share  in  the  benefits  of  the  judgment 
obtained  by  him.* 

b.  Parties  Defendant. — Where  a  creditor  claiming  in  oppo- 
sition  to  an  assignment  for  the  benefit  of  creditors  seeks  to  .set 
it  aside,  the  assignor  and  the  assignee  are  the  only  necessary  par- 
ties defendant.*     The  creditors  for  whose  benefit  the  assignment 


the  right  of  action,  it  might  be  taken 
on  appeal,  though  not  pleaded.  New 
York  Cent.  Nat.  Bank  v.  Seligman, 
64  Hun(N.  Y.)6i5. 

1.  Lentilhon  v.  Moffat,  i  Edw.  Ch. 
(N.  Y.)  451;  Hancock  v.  Wooten,  107 
N.  Car.  9;  Rilej'  v.  Carter,  76  Md.  581; 
Dimmick  v.  Register,  92  Ala.  458. 

2.  Ryttenberg  v.  Keels,  39  S.  Car. 
203;  Claflin  V.  Iseman,  23  S.  Car.  417; 
M'Dermutt  v.  Strong,  4  Johns.  Ch. 
(N.  Y.)  691.  See  also  Edmeston  z. 
Lyde,  i  Paige  (N.  Y.)  637;  Hadden  v. 
Spader,  20  Johns.  (N.  Y.)  554. 

Where  Several  Creditors  Join  in  set- 
ting aside  a  fraudulent  assignment, 
and  in  the  action  obtain  judgments 
for  their  claims,  a  preferred  creditor 
who  did  not  participate  in  the  fraud 
but  who  failed  to  join  in  setting  aside 
the  assignment,  but  united  with  the 
assignee  in  defense  of  the  fraudulent 
assignment,  and  who  has  never  ob- 
tained a  judgment,  cannot  share  pro 
rata  with  the  plaintiffs,  but  should  be 
postponed  to  them.  In  the  case  of  a 
general  creditors'  bill  it  might  be  other- 
wise where  it  is  the  court's  duty  to 
take  a  fund  or  estate  into  its  custody 
and  distribute  it  according  to  the  re- 
spective interests  of  the  persons  en- 
titled. Hancock  v.  Wooten,  107  N. 
Car.  9. 

Kentucky — Statutory  Change  of  Rule. 
— Under  i  Rev.  Stat.  §  553,  providing 
that  assignments  made  with  the  intent 
to  prefer  creditors  shall  operate  as 
assignments  of  all  the  property  and 
inure  to  the  benefit  of  all  the  creditors, 
except  as  therein  provided,  in  pro- 
portion to  the  amount  of  their  respec- 
tive demands;  that  all  such  transfers, 
upon  the  petition  of  any  person  inter- 
ested and  filed  within  a  specified  time, 
shall  inure  to  the  benefit  of  creditors 
generally,  subject  to  the  control  of 
courts  of  equity,  and  that  suits  under 
the  act  as  to  the  mode  of  proving 
claims,  and  otherwise,  shall  be   con- 


ducted as  suits  and  proceedings  for  the 
settlement  of  decedents'  estates,  so  far 
as  the  same  are  applicable— a  suit  by 
one  creditor,  if  it  terminate  success- 
fully, inures  to  the  benefit  of  all  cred- 
itors, whether  they  sue  or  not.  Rob- 
erts V.  Phillips,  74  Ky.  11. 

Assignments  not  Accepted  by  Cred- 
itors.— Where  an  assignment  is  made 
for  the  benefit  of  creditors,  and  one  of 
them  before  the  other  creditors  have 
accepted  the  assignment  files  a  bill  to 
subject  the  estate,  as  being  fraudu- 
lently conveyed,  to  the  payment  of  his 
debts,  he  acquires  a  lien  and  equity 
prior  to  the  cestuis  que  trustent,  and 
should  not  be  compelled  to  yield  up  or 
divide  the  profits  of  his  superior 
vigilance  among  the  other  creditors. 
Moffat  V.  Ingham,  7  Dana  (Ky.)  495. 

3.  Wakeman  v.  Grover,  4  Paige 
(N.  Y.)  23;  Lawrence  v.  Bank  of  Re- 
public, 35  N.  Y.  320;  Russell  v.  Lasher, 
4  Barb.  (N.  Y.)  232;  Smith  v.  Payne, 
56  N.  Y.  Super.  Ct.  451;  Hurlbert  -'. 
Dean,  2  Abb.  App.  Dec.  (N.  Y.  Su- 
preme Ct.)428;  Heywood  v.  Thacher 
(Supreme  Ct.),  19  N.  Y.  .Supp.  321; 
Scudder  v.  Voorhis,  5  Sandf.  (N.  Y.) 
271:  Hunt  V.  Weiner,  39  Ark.  70; 
Hancock  v.  Wooten,  107  N.  Car.  9; 
Kerrison  v.  Stewart,  93  U.  S.  160; 
Therasson  v.  Hickok,  37  Vt.  454; 
Stevenson  v.  Matteson,  13  Mont.  108. 

Assignor  a  Necessary  Party. — In  such 
an  action  the  assignors  are  aiso  neces- 
sary parties.  Lawrence  v.  Bank  of 
Republic,  35  N.  Y.  320. 

Assignee  a  Necessary  Party. — In  a 
suit  to  attack  the  validity  of  an  as- 
signment for  the  benefit  of  creditors  the 
assignee  must  be  joined  as  a  party  de- 
fendant. Smith  V.  Payne,  56  N.  Y. 
Super.  Ct.  451. 

Where  the  assignee  evinces  an  in- 
clination to  favor  the  assignor  to  the 
detriment  of  the  creditors,  a  creditor 
may  maintain  a  suit  to  attack  the  as- 
signment, the  assignee  being  a  party 
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is  made  need  not  be  joined,  as  the  assignee  is  the  holder  of  the 
legal  estate  ;*   and  a  decree  rendered  in  the  suit,  in  the  absence  of 

defendant.     White  v.  Davis,  48  N.J.  sentatives  can  be  mac^e  parties.   Again, 

Eq.  22.  in    the    case  of  a   general  assignment 

Though  a  creditor  seeking  to  have  great  difficulty  will  be  met  in  the  ser- 

an   assignment   declared  void   and  an  vice  of  process  upon  a  large  number 

alleged  fraudulent  preference  applied  of  cestuis  qttc  trustent,  especially  when 

to  his  debt  has  obtained  a  judgment  some    of   them    are    nonresidents    or 

in  a  former  action  declaring    the   as-  whose   residence    is  unknown.      Han- 

signment  void  for  fraud,  the  assignee  cock  v.  Wooten,  107  N.  Car.  9,  18. 
in    such    assignment    is   a  necessary         Preferred   Creditors    are   proper    par- 


party  defendant  even  though  the  judg- 
ment has  been  vacated.  Passavant  v. 
Bowdoin,  5  N.  Y.  Supp.  8,  60  Hun  (N. 

Y.)433- 

Nonjoinder  of  Assignees — Waiver  of  Ob- 
jection.—  In  an  action  to  set  aside  an 
assignment  the  objection  that  the  as- 
signees were  not  made  parties  must  be 


ties  defendant  to  a  bill  attacking 
preferences  in  a  deed  of  assignment 
as  fraudulent.  Old  Hickory  Distilling 
Co.  V.  Bleyer,  74  Ga.  201. 

In  an  action  to  set  aside  a  general 
assignment  for  the  benefit  of  creditors 
as  fraudulent,  the  plaintiff  may,  if  he 
sees  fit,  join  as  a  party  defendant  a 


taken   by  answer  or  demurrer,  other-     creditor  preferred  in  the  deed  of  the 


rise  it  will  be  considered  as  waived. 
Hurlbert  v.  Dean,  2  Abb.  App.  Dec. 
(N.  Y.  Supreme  Ct.)  428. 

Assignment    by    Directors    of    a    Cor- 
poration.— It  seems  that  a  corporation 


assignment.     Genesee    County    Bank 
V.  Batavia  Bank,  43  Hun  (N.  Y.)  295. 

Where  a  deed  of  trust  is  executed 
for  the  benefit  of  certain  of  the  grant- 
or's creditors,  creditors  so  named  in 


whose  directors  have  made  a  general     the  deed,  and  to  whom  a  preference  is 
assignment  for  the  benefit  of  creditors     given  in  the  payment  of  tlieir  debts, 


without  the  consent  of  all  the  stock- 
holders is  a  necessary  party  defend- 
ant to  an  action  by  one  of  the  non- 
consenting  stockholders  to  set  it  aside. 
Smith  V.  New  York  Consolidated 
Stage  Co.,  18  Abb.  Pr.  (N.  Y.  C.  PI.) 
419. 

1.  Neiv  York. — Rogers  v.  Rogers,  3 
Paige  (N.  Y.)  379;  Russell  v.  Lasher, 
4  Barb.  (N.  Y.)  232;  Bank  of  British 
North  America  v.  Suvdam,  6  How. 
Pr.  (N.  Y.  Supreme  Ct'.)  380;  M'Men- 


are  necessary  parties  defendant  to  a 
bill  by  a  creditor  to  set  aside  the  con- 
veyance as  fraudulent  and  to  subject 
the  property  in  the  hands  of  the 
trustee  to  the  payment  of  complain- 
ant's debts.  Stout  v.  Higbee,  4  J. 
J.  Marsh.  (Ky.)  632.  Contra,  Lyons- 
Thomas  Hardware  Co.  v.  Perrv  Stove 
Mfg.  Co.  (Tex.,  1894),  27  S.  W.  Rep. 
100. 

Under   New    York   Code  Civ.   Pro., 
^452,  providing  that,  where  a  person 


omy  V.  Murray,  3  Johns.  Ch.  (N.  Y.)  not  a  party  to  the  action  has  an  in- 
435;  Wakeman  v.  Grover,  4  Paige  (N.  terest  in  the  subject  thereof  and  makes 
Y.)  23;  Riggs  V.  Murray,  2  Johns.  Ch.  application  to  the  court  to  be  made  a 
(N.  Y.)  565;  Wheeler  z/.  Wheedon,  9  party,  it  must  direct  him  to  be  brought 
How.  Pr.  (N.  Y.  Supreme  Ct.)  293;  in  by  the  proper  amendment,  pre- 
Smith  V.  NewYork  Consolidated  Stage  ferred  creditors  in  a  general  assign- 
Co.,  18  Abb.  Pr.  (N.  Y.  C.  PI.)  419.  ment  sought  to  be  set  aside  have  such 

Other  States. — Therasson  v.  Hickok,  an  interest  in  the  subject  of  the  action 

37  Vt.  454;  Hunt  V.  Weiner,  39  Ark.  70;  as  entitles  them  to  be  made  parties  on 

Lyons-Thomas  Hardware  Co.  v.  Stove  motion   made   by  them   for  that    pur- 

Mfg.Co.(Tex.,i894),  27  S.W.  Rep.  loi;  pose.     Chandler    v.    HoUis,    25    Hun 

Kerrison  7/.  Stewart,  93  U.  S.  160;  Han-  (N.  Y.)445. 

cock  V.  Wooten,  107  N.  Car.  9;  Tucker  Making  Creditors  Parties. — Under  the 

V.   Zimmerman,  61  Ga.  599.     See  also  North    Carolina  Code   plaintiffs   in   an 

Vetterlein  v.  Barnes,  124  U.  S.  169.  action  to  set  aside  an  assignment  may 

Reasons    for    Bale. — Many     reasons  make  the  creditors  provided  for  in  the 

founded  upon  expediency  as  well   as  conveyance  parties,  or  they  may  apply 

justice    are    assigned   for  the  rule  as  for  permission  to  join  in  defending  the 

stated,  prominent  among  which  is  the  action,  or  they  may  be  required  by  the 

avoidance  of  the  delay  resulting  from  court  on   proper   cause    shown   to   be 

the  death  of  the  r^j/«<?V^«^ /r?/j/^«/ and  joined  as  defendants.     But  the  death 

the  time  elapsing  before  their  repre  of  any  of  them   pending  the  suit  will 
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bad  faith  on  the  part  of  the  assignee,  binds  them  as  effectually  as 
if  they  had  been  made  parties,  and  is  conclusive  against  them.* 

c.  Necessary  Averments — (i)  Fraudulent  Intent. — In  stating 
a  cause  of  action  to  set  aside  an  assignment,  it  is  necessary  to 
allege  the  execution  of  the  assignment ;  *  that  it  was  made  with 
intent  to  hinder,  delay,  and  defraud  creditors ;  *  and,    it   would 


not  be  a  ground  for  delaying  the  trial 
unless  it  appears  that  the  trustee  is 
not  defending  in  good  faith  or  that  the 
ends  of  justice  will  be  better  sub- 
serv'ed  by  having  the  representatives 
present.  Hancock  v.  Wooten,  107  N. 
Car.  9. 

Nonacceptance  of  Trust  by  Trustee. — 
The  beneficiaries  under  a  trust  -deed 
executed  for  the  benefit  of  certain 
creditors,  but  not.  accepted  by  the 
trustee,  are  necessary  parties  defend- 
ant to  a  bill  to  set  it  aside  and  to  en- 
join the  grantor  and  grantee  from 
selling  and  disposing  of  the  property 
or  moneys  received  from  sales  or  col- 
lections of  notes  and  judgments  trans- 
ferred by  the  trust  deed.  Masson  v. 
Tarver,  3  Baxt.  (Tenn.)  290. 

Action  to  Set  Aside  Preferences  and  En- 
force a  General  Assignment. — Where  an 
action  is  brought  not  to  have  the  as- 
signment declared  void,  but  to  defeat 
a  clause  therein  preferring  creditors 
and  to  have  the  conveyance  declared  a 
general  assignment  and  the  property 
administered  thereunder,  the  bene- 
ficiaries must  be  made  parties.  Hud- 
son V.  Eisenmayer  Milling,  etc.,  Co., 
79  Tex.  401;  Collins  v.  Sanger  (Tex. 
Civ.  App.,  1894),  27  S.  W.  Rep.  500. 
See  also  Lyons-Thomas  Hardware 
Co.  V.  Perry  Stove  Mfg.  Co.  (Tex., 
1894),  27  S.  W.  Rep.  loi,  in  which  the 
court,  after  setting  out  the  particular 
facts  in  the  case  of  Hudson  v.  Elevator 
Co.,  supra,  says:  "Where  an  effort  is 
made  to  entirely  set  aside  a  convey- 
ance of  this  kind  and  render  it  of  no 
force  whatever,  in  our  opinion  the 
beneficiaries  are  not  necessary  par- 
ties. Where  an  action  is  brought  to 
have  a  conveyance  adjudged  to  be  a 
general  assignment  there  seems  to  be 
some  force  in  the  proposition  that 
beneficiaries  should  be  made  parties. 
In  such  a  case  the  trustee  is  not  inter- 
ested whether  creditors  are  preferred 
or  not,  but  he  is  interested  that  the 
conveyance  be  administered  with  him 
as  trustee.  As  to  the  rights  of  cred- 
itors between  themselves  he  has  no 
concern  ;  it  would  seem  to   be  incon- 


sistent with  his  duty  to  espouse  the 
claim  of  one  creditor  against  that  of 
another.  When,  however,  the  instru- 
ment is  attacked  as  a  nullity,  then  he 
is  concerned,  and  should  do  all  in  his 
power  legally  to  maintain  and  uphold 
the  conveyance,  and  can  represent  the 
beneficiaries  in  the  litigation." 

1.  Russell  V.  Lasher,  4  Barb.  (N.  Y.) 
232;  Scudder  v.  Voorhis,  5  Sandf.  (N. 
Y.)  278;  Rogers  v.  Rogers,  3  Paige 
(N.  Y.)  379;  Kerrison  v.  Stewart,  93 
U.  S.  160. 

Though  the  assignee  cannot  suc- 
cessfully defend  the  suit  instituted  for 
the  purpose  of  setting  aside  the  as- 
signment, and  for  that  reason  does 
not  defend  it  and  allows  a  decree 
pro  confesso  to  be  entered  against  him, 
the  beneficiaries  under  the  deed  of  as- 
signment are  bound  by  the  decree  to 
the  same  extent  that  they  would  have 
been  if  the  assignee  had  been  made  a 
party.  Russell  v.  Lasher,  4  Barb. 
(N.  Y.)  233. 

2.  Boos  V.  Marion  (Supreme  Ct.),  12 
N.  Y.  Supp.  765;  Morgan  v.  Bogue,  7 
Neb.  429;  Wilson  v.  Forsyth,  24  Barb. 
(N.  Y.)  105  ;  Jessup  v.  Hulse,  29 
Barb.  (N.  Y.)  539;  Mott  v.  Dunn, 
10  How.  Pr.  (N,  Y.  Supreme  Ct.) 
225;  Roberts  v.  Lewald,  107  N.  Car. 
305. 

3.  Morgan  v.  Bogue,  7  Neb.  429; 
Boos  V.  Marion,  59  Hun  (N.  Y.)  615; 
Wilson  V.  Forsyth,  24  Barb.  (N.  Y.) 
105;  Jessup  V.  Hulse,  29  Barb.  (N.  Y.) 
539;  Hastings  v.  Thurston,  18  How. 
Pr.  (N.  Y.)  530;  Mott  V.  Dunn,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  225; 
Roberts  v.  Lewald,  107  N.  Car.  305; 
Riley  v.  Carter,  76  Md.  581. 

Allegation  of  Intent  to  Defraud  Suffi- 
cient.— A  bill  to  set  aside  a  deed  in 
trust  for  the  benefit  of  creditors  need 
not  allege  that  such  conveyance  *'  hin- 
dered, delayed,  and  defrauded  cred- 
itors." An  allegation  therein  that  it 
was  made  with  intent  to  hinder,  delay, 
and  defraud  creditors  is  sufficient,  in 
that  whenever  the  effect  of  a  convey- 
ance is  upon  the  face  to  hinder  and 
delay  creditors,  it  will  be  construed  as 
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seem,  the  facts  or  circumstances  relied  on  to  show  the  fraudulent 
intent  on  the  part  of  the  assignor  should  be  alleged.* 


void  against  such  creditors,  without 
regard  to  what  was  the  actual  intent 
of  the  grantor.  Riley  v.  Carter,  76 
Md.  581. 

When  Specific  Allegation  of  Fraudulent 
Intent  Unnecessary. — In  an  action  by  a 
judgment  creditor  to  set  aside  a  gen- 
eral assignment  for  benefit  of  credi- 
tors, and  also  a  judgment  confessed 
by  the  assignor  and  mortgages  exe- 
cuted by  him,  it  was  alleged  that  in 
the  assignment  one  R  was  preferred 
in  a  certain  sum,  that  the  assignor 
owed  him  nothing,  and  that  the 
amount  was  to  be  paid  R  for  ser- 
vices in  managing  the  assigned  estate. 
Held,  that  the  absence  of  a  direct  alle- 
gation that  the  acts  complained  of  were 
done  with  intent  to  hinder,  delay,  and 
defraud  creditors  does  not  render 
the  complaint  defective,  inasmuch  as 
the  allegations  show  that  the  assign- 
ment was  fraudulent  in  law.  Stafford 
V.  Merrill,  62  Hun  (N.  Y.)  144. 

Allegation  as  to  Assignee's  Fraud  Un- 
necessary.— A  complaint  in  action  to 
set  aside  a  fraudulent  assignment  is 
not  demurrable  for  failure  to  charge 
that  the  assignee  had  knowledge  that 
the  matters  alleged  in  the  complaint 
were  fraudulent,  and  that  he  partici- 
pated therein.  Stevenson  v.  Matte- 
son,  13  Mont.  108. 

1.  Daniel's  Ch.  Pr.  (6th  ed.),  546, 
note;  Story's  Eq.  PI.  (lothed.),  §§251, 
252;  Bliss's  Code  PI.  (3d  ed.),  §211. 

A  general  allegation  of  fraud  with- 
out a  statement  of  the  facts  relied  on 
to  show  fraud  is  a  mere  conclusion  of 
law,  which  a  demurrer  to  the  bill  does 
not  admit.  Fogg  v.  Blair,  139  U.  S. 
118. 

When  transactions  set  forth  in  a  bill 
in  equity  constitute  a  fraud  or  breach 
of  trust  for  which  the  court  can  give 
relief,  charges  that  the  acts  set  forth 
are  fraudulent  are  not  sufficient 
grounds  of  equity  jurisdiction.  Van 
Weel  V.  Winston,  115  U.  S.  228. 

As  to  pleading  fraud  generally,  see 
article  Fraud. 

Fraud  Apparent  on  Face  of  Conveyance. 
— Where  an  assignment  contains  pro- 
visions which  necessarily  tend  to  hin- 
der, delay,  and  defraud  creditors,  the 
provisions  are  conclusive  evidence  of 
the  design  of  the  parties  to  the  instru- 
ment to  defraud;  and  in  an  action  to 
set  the  instrument  aside  on  that  ground 


a  complaint  alleging  that  it  was  made 
with  intent  to  hinder,  delay,  and  de- 
fraud creditors  is  sufficient  without 
pointing  out  the  particular  features  of 
the  instrument  which  are  objected  to. 
Jessup  V.  Hulse,  29  Barb.  (N.  Y.) 
539- 

Complaint  Setting  Forth'Assignment. — 
A  complaint  which  states  the  circum- 
stances under  which  the  assignment 
was  made,  sets  forth  the  whole  assign- 
ment with  the  schedule  thereto,  and 
then  alleges  that  the  assignment  is 
fraudulent  and  void  on  its  face,  is 
sufficiently  definite  and  certain,  and 
need  not  allege  why  or  for  what 
reason  it  is  fraudulent  and  void.  Has- 
tings V.  Thurston,  18  How.  Pr.  (N.  Y.) 
530. 

Remedy  for  Defective  Allegation  of 
Fraud. — Though  on  the  face  of  an  as- 
signment no  invalidity  appears,  a  de- 
murrer to  a  complaint  in  an  action  to 
set  the  assignment  aside  for  failure 
to  disclose  or  set  forth  the  grounds 
relied  on  to  show  that  it  was  made 
in  fraud  of  plaintiffs  will  not  lie,  in 
that  this  defect,  if  it  exist,  is  to  be 
corrected  by  amendment,  and  not  vis- 
ited by  dismissal.  Mott  v.  Dunn,  10 
How.  Pr.  (N.  Y.  Supreme  Ct.)  231. 

Evidence.  —  Under  a  complaint  in  an 
action  to  set  aside  an  assignment  for 
fraud,  if  there  is  no  general  allegation 
of  fraud,  evidence  of  specific  fraudu- 
lent acts  not  alleged  in  the  complaint 
is  inadmissible.  East  River  Nat. 
Bank  v.  Adams  (Supreme  Ct.),  21  N. 
Y.  St.  Rep.  8S0. 

Inconsistency  in  Bill.  —  A  creditor's 
bill  which  alleges  that  a  mortgage  is 
fraudulent  and  void  as  to  creditors,  or 
that  if  it  is  not  fraudulent  and  void  it 
is  a  general  assignment  for  the  benefit 
of  all  creditors,  and  praying  relief,  in 
either  alternative  presents  inconsist- 
ent titles  to  relief,  and  is  demurrable. 
Lehman  v.  Meyer,  67  Ala.  396;  Moog 
V.  Talcott,  72  Ala.  210,  overrulini^ 
Crawford  v.  Kirksey,  50  Ala.  590, 
which  asserts  the  converse  of  this 
proposition. 

Motion  to  Remove  Assignee  not  Incon- 
sistent with  Action  to  Set  Aside. — Where 
an  action  has  been  brought  to  set  aside 
an  assignment  for  fraud,  a  motion  by 
plaintiff  subsequent  to  the  commence- 
ment of  the  action  for  the  removal  of 
the  assignee  cannot  be  deemed  incon- 
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(2)  Return  of  Judgment  Unsatisfied, — As  a  general  rule,  it  is 
also  necessary  to  allege  in  addition  that  plaintiff's  demand  has 
been  reduced  to  judgment,  that  execution  has  been  issued,  and 
that  there  has  been  a  return  of  nulla  bo7ia.^ 

General  Qualifications  of  Eule. — But,  as  heretofore  stated,  there  are 
authorities  holding  that  if  the  property  assigned  is  leviable,  an 
action  to  set  aside  the  assignment  may  be  instituted  directly  after 
issue  of  execution,  and  here  it  would  seem  that  no  allegation  as 
to  the  return  of  execution  nulla  bona  would  be  necessary.* 

assignor  and  assignee  to  set  aside 
the  assignment  as  having  been  made 
to  hinder,  delay,  and  defraud  creditors 
is  not  bad  for  failure  to  allege  that 
the  assignment  had  ever  been  deliv- 
ered or  that  the  assignee  had  accepted 
the  trust  or  interfered  with  the  prop- 
erty, since  with  such  an  incumbrance 
on  the  property  of  the  judgment  debt- 
or plaintiff  is  not  bound  to  take  the 
risk  of  a  levy  on  the  property  and  the 
litigation  which  might  ensue,  but  may 
ask  to  have  the  assignment  set  aside. 
Gasper  v.  Bennett,  12  How.  Pr.  (N. 
Y.  Supreme  Ct.)  308. 

2.    See  Qualification  of  Rule,  supra. 

Assignment  of  Real  Estate. — Where  a 
debtor  interposes  a  fraudulent  assign- 
ment to  prevent  his  creditors'  collec- 
tion of  a  judgment  out  of  real  estate, 
the  complaint  in  an  action  to  set  aside 
the  assignment  should  allege,  i,  that 
there  is  such  real  estate;  2,  that  the 
judgment  would  have  been  a  lien 
thereon  had  not  the  fraudulent  ob- 
struction been  interposed;  3,  that  by 
reason  of  such  interposition  his  exe- 
cution cannot  reach  it,  and  that  there- 
fore his  remedy  at  law  is  not  suffi- 
cient. Wilson  V.  Forsyth,  24  Barb. 
(N.  Y.)  105. 

Joinder  of  Causes  of  Action. — In  an  ac- 
tion to  set  aside  for  fraud  a  general 
assignment  made  by  defendants  indi- 
viduall}'  and  as  a  firm,  a  complaint 
alleging  the  recovery  of  a  judgment 
against  one  of  the  defendants  and  of 
two  judgments  against  the  firm,  the 
docketing  of  a  judgment,  and  the  re- 
turn unsatisfied  of  e.xecutions  issued 
thereon,  is  not  demurrable  on  the 
ground  that  the  cause  of  action  against 
one  defendant  individually  and  the 
cause  of  action  against  him  and  the 
other  defendant  as  a  firm  could  not 
be  joined  in  the  complaint.  Genesee 
County  Bank  v.  Batavia  Bank,  43  Hun 
(N.  Y.)  295. 

Where  a  judgment  creditor  alleges 
that  the  debtors,  combining  with  the 


sistent  with  the  position  of  one  at- 
tacking the  assignment  as  void,  and 
does  not  debar  him  from  pursuing  his 
action.  Pittsfield  Nat.  Bank  v.  Tailer 
(Supreme  Ct.),  19  N.  Y.  Supp.  937. 

Injunction. — A  bill  by  creditors  at- 
tacking an  assignment  and  seeking  to 
set  aside  preferred  claims  alleged  that 
the  preferences  were  not  bona  fide;  that 
the  goods  assigned  were  procured  by 
fraudulent  representations  made  to 
complainants  of  assignors'  ability  to 
pay  for  them,  when  in  fact  they  were 
insolvent;  that  the  preferred  creditors 
furnished  none  of  these  goods;  that 
the  principal  one  of  them  was  nearly 
related  to  the  assignors,  and  that 
mortgages  were  executed  to  them  on 
the  eve  of  the  assignment,  and  with  a 
view  to  give  color  to  these  preferences 
made  by  the  assignment.  Held,  suffi- 
cient to  justify  the  chancellor  in  se- 
curing the  funds  in  the  hands  of  the 
assignee  by  granting  an  injunction 
and  the  appointment  of  a  receiver  un- 
til the  matter  could  be  investigated  on 
the  final  hearing  of  the  case.  Oliver 
V.  Victor,  74  Ga.  543. 

Admissions  Ineffectual  to  Prove  Partial 
Assignment  a  General  Assignment.— The 
mere  fact  that  an  assignment  for  the 
benefit  of  creditors  of  a  portion  of  a 
debtor's  property  is  alleged  to  be  a 
general  assignment  in  a  bill  seeking  to 
set  it  aside  for  fraud,  and  that  such 
allegation  is  not  controverted  by  the 
answer,  will  not  warrant  the  construc- 
tion of  the  assignment  as  a  general 
assignment,  as  the  character  thereof 
must  be  determined  by  an  examina- 
tion of  the  deed  itself,  and  not  from 
admissions  in  the  pleadings.  Taylor 
V.  Watkins  (Miss.,  1893).  13  So.  Rep. 
Sir. 

1.  See  cases  cited  in  notes  to  subdi- 
visions a.  and  b.  under  heading  Requi- 
site Steps  before  Suing. 

Not  Necessary  to  Allege  Assignee's 
Acceptance. — A  complaint  in  an  action 
by   a    judgment  creditor  against    the 
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Statutory  Qualifications  of  Kule. — In  those  States  where  simple  con- 
tract creditors  may  maintain  an  action  to  set  aside  an  as- 
signment, no  allegation  as  to  obtaining  judgment  is  necessary.* 
So  also  in  those  jurisdictions  where  the  lien  of  an  attachment 
gives  a  creditor  the  right  to  maintain  such  action  it  would  not  be 
necessary  for  an  attaching  creditor  bringing  such  action  to  allege 
that  a  judgment  had  been  obtained.*  And  in  jurisdictions  where 
a  judgment  constitutes  a  lien  on  the  debtor's  real  estate  it  need 
not  be  alleged  in  an  action  by  a  judgment  creditor  attacking  an 
assignment  thereof  that  execution  had  been  issued.^ 

5.  Costs. — If  an  assignment  is  impeached  for  fraud  and  is  sought 
to  be  set  aside,  and  the  assignee,  instead  of  disclaiming,  puts  in 
an  answer  which  requires  complainant  to  reply  and  go  into  proofs, 
the  assignee  will  be  subjected  to  the  costs  of  the  suit  if  it  then 
appears  that  the  assignment  was  in  fact  fraudulent  and  that  the 
assignee  had  constructive  notice  of  the  fraud.*  So  where  the 
circumstances  attending  an  assignment  are  of  such  a  character  as 
would  naturally  induce  a  creditor  to  call  for  an  explanation,  and 
he  files  a  bill  to  set  it  aside,  and  the  cause  is  heard  on  the  bill  and 
answer,  no  costs  will  be  allowed  either  party,  though  no  relief  be 
granted,  as  the  plaintiff  has  grounds  of  suspicion  until  the  coming 


assignees,  have  endeavored  fraudu- 
lently to  defeat  his  lien,  by  one  of 
them  executing  a  mortgage  to  one  as- 
signee and  all  of  them  an  assignment 
of  portions  of  their  property  to  an- 
other, and  prays  that  the  securities 
so  given  may  be  declared  void,  as 
made  with  intent  to  hinder,  delay, 
etc.,  and  that  a  receiver  be  appointed, 
etc. — held,  that  separate  causes  of  ac- 
tion are  not  united.  The  complainant 
stands  on  the  ground  of  holding  by 
virtue  of  his  judgment  and  execution 
a  lien  on  all  the  real  and  personal  es- 
tate of  the  judgment  debtors,  whether 
joint  or  separate.  Bank  of  British 
North  America  v.  Suydam,  6  How. 
Pr.  (N.  Y.  Supreme  Ct.)  379. 

1.  See  subsection  Right  of  Simple 
Contract  Creditors  to  Sue,  supra. 

Illustration.  —  In  an  action  to  set 
aside  for  fraud  an  assignment  for 
benefit  of  creditors,  a  complaint  in  an 
action  by  creditors  against  the  assign- 
or and  assignee  alleging  that  defend- 
ant assignor  executed  to  plaintiff 
notes  for  goods  sold  so  that  the  note 
would  not  become  due  until  after  the 
assignment;  that  the  assignment  was 
made  with  intent  to  hinder,  delay,  and 
defraud  creditors:  that  the  property 
is  insufficient  to  pay  the  debts  pro- 
vided for  in  the  deed;  that  the  trustee 
is  unfit  to  administer  the  trust ;  and  that 


there  is  fraudulent  connivance  be- 
tween the  assignor  and  trustee — states 
a  good  cause  of  action  though  the 
notes  are  not  due.  Roberts  v.  Lew- 
aid,  107  N.  Car.  305. 

2.  See  Right  of  Attaching  Cred- 
itors to  Sue,  supra. 

3.  See  Necessary  Steps  before  Suing, 
supra. 

4.  Mead  v.  Phillips,  t  Sandf.  Ch. 
(N.  Y.)83. 

Snccessful  Action  to  Set  Aside. — The 
expenses  for  legal  services  and  dis- 
bursements rendered  necessary  in  re- 
sisting a  successful  action  to  set  aside 
an  assignment  for  the  benefit  of  credit- 
ors are  not  for  the  benefit  of  the  as- 
signed estate,  and  hence  cannot  be  al- 
lowed to  the  assignee  out  of  the  funds 
thereof.      Mayer  v.    Hazard,  49   Hun 

(N.  Y.)222. 

In  such  case  the  assignee  is  not 
without  protection,  as  he  may  when 
the  action  is  brought  to  set  aside  an  as- 
signment call  on  creditors  interested 
in  maintaining  it,  and  secure  from 
them  an  obligation  to  indemnify  him 
for  moneys  expended  in  maintaining 
the  defense.  By  this  course  he  may 
protect  himself  against  loss  or  absolve 
himself  from  the  duty  of  resisting 
the  actions  instituted  to  avoid  the  as- 
signment.    Mayer  v.  Hazard,  49  Hun 

(N.  Y.)222. 
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in  of  the  answer  denying  the  fraud.*  Where  the  assignee  has 
been  credited  with  the  payment  of  counsel  fees  in  Htigation  con- 
cerning the  property  assigned  he  will  be  charged  with  the  amount 
of  taxable  costs  received  by  him  or  his  counsel  in  an  action  to  set 
aside  the  assignment.* 

VIII.  Action  on  Assignee's  Bond. — There  is  a  conflict  of  author- 
ity as  to  whether  the  creditors,  or  the  trustee  or  receiver  ap- 
pointed in  the  stead  of  the  assignee  should  bring  action  on  the 
bond  for  a  breach  thereof  by  the  assignee  ;  but  on  principle  it 
would  seem  that  the  creditors  are  the  proper  parties  to  bring  the 
action.*  A  bill  by  an  assignor  on  a  bond  conditioned  for  the  per- 
formance of  all  the  duties  imposed  upon  the  trustee  by  law  and 
by  the  trust  deed  must  allege  that  the  trustee  is  chargeable  with 
a  surplus  of  assets  after  payment  of  the  debts  and  expenses  of  the 
trust,  since  he  has  no  cause  of  action  unless  there  is  a  surplus.* 


1.  Cunningham  v.  Freeborn,  ii 
Wend.  (N.  Y.)  240.  See  also  Lupin  v. 
Marie,  2  Paige  (N.  Y.)  170;  Nicoll  v. 
Huntington,  i  Johns.  Ch.  (N.  Y.)  166; 
Murray  v.  Ballou,  i  Johns.  Ch.  (N.  Y.) 
566;  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  (N.  Y.)  129;  Mackie  v.  Cairns,  5 
Cow.  (N.  Y.)  585. 

2.  Matter  of  Barnes,  4  Misc.  Rep. 
(N.  Y.)  136. 

3.  In  Thompson  v.  Childress,  i 
Tenn.  Ch.  369,  the  court  says:  "  Upon 
principle  it  would  seem  clear  that 
such  trustee  could  not  sue,  for  his  own 
commission  is  simply  to  take  charge  of 
the  trust  assets  remaining  unadmin- 
istered,  and  the  duty  would  neces- 
sarily be  confined  to  those  assets.  He 
is  not  liable  for  the  delinquencies  of 
his  predecessor  and  can  have  no  right 
of  action  based  on  that  ground.  More- 
over, the  bond  of  the  old  trustee  was 
given  for  the  benefit  of  the  cestuis  que 
trust,  and  they  alone  would  have  the 
right  to  sue  for  a  breach;  and,  as  we 
have  seen,  the  appointment  of  a  new 
trustee  does  not  deprive  them  of  the 
right  to  call  the  old  trustee  to  account. 
It  may  be  added  that  if  the  new  trus- 
tee could  sue  on  the  bond  of  his  suc- 
cessor, the  bond  must  be  considered  as 
made  upon  condition  to  account  to  the 
trustee  himself  or  to  his  successor, 
which  would  be  absurd." 

Contra.  —  In  Minnesota,  where  an 
assignee  has  been  removed  and  a 
receiver  appointed,  the  receiver  may 
maintain  an  action  on  the  bond  for  a 
wrongful  distribution  of  the  trust 
property,  since  the  statute  (Gen.  Stat. 
1878,  c.  41,  §  3o)authorizes  any  creditor 
on  leave  of  the  court   to  sue  on  the 


bond,  and  since  the  receiver  repre- 
sents the  creditors  in  respect  of  their 
rights  and  interests  under  the  assign- 
ment. Prosser  v.  Hartley,  39  Minn. 
340. 

In  Ohio  the  newly  appointed  as- 
signee may  maintain  an  action  on  the 
bond  of  the  deposed  assignee  upon  his 
refusal  to  pay  over  the  amount  of  the 
trust  estate  found  to  be  in  his  hands 
and  which  the  probate  judge  on  his  re- 
moval ordered  him  to  pay  over.  Phil- 
lips V.  Ross,  36  Ohio  St.  458. 

In  New  York  the  method  of  bringing 
action  on  assignee's  bonds  is  regulated 
by  Code  Civ.' Pro.,  §  1915,  and  under 
this  section  the  court  may  authorize 
any  number  of  actions  on  such  a  bond; 
and  leave  to  sue  will  be  granted  to 
any  creditor  showing  himself  entitled 
to  sue.  Matter  of  Stockbridge,  10 
Daly  (N.  Y.)  33. 

In  Kansas  and  Missoiu-i  any  one  in- 
jured by  a  breach  of  the  bond  may  sue 
thereon  in  the  name  of  the  state  to  his 
use.  Gen.  Stat.  Kan.  1889,  §  356;  Rev. 
Stat.  Mo.  1889,  g  438. 

4.  Thompson  v.  Childress,  i  Tenn. 
Ch.  369. 

Suit  on  Bond  by  Nonassenting  Creditor. 
— In  such  an  action  the  petition  should 
allege  that  there  are,  or  should  be,  as- 
sets in  the  hands  of  the  assignee  sub- 
ject to  the  creditor's  debt  and  which 
are  withheld.  Craddock  v.  Orand 
(Tex.,  1888),  12  S.  W.  Rep.  208. 

Bill  for  Injunction  and  Receiver. — A 
bill  charging  that  the  trustee  under 
such  a  deed  of  trust  for  the  benefit  of 
creditors  has  placed  the  property  un- 
der the  care  of  a  person  of  notoriously 
bad  character,  and  that  by  his  and  the 
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Defenses. — A  plea  to  an  action  on  a  bond  that  the  assignees  had 
faithfully  disposed  of  the  trust  property,  and  that  the  creditors,  if 
there  were  any,  entitled  to  distribution  had  not  proved  their 
claims,  so  that  the  commissioners  might  make  distribution,  should 
also  allege  that  the  assignees  were  ready  to  receive  and  liquidate 
the  claims  of  the  creditors  and  to  make  the  distribution  ;  that 
meetings  of  the  assignees  for  that  purpose  had  been  appointed  and 
the  creditors  duly  notified  of  the  time  and  place  of  meeting;  other- 
wise it  is  defective  and  presents  no  defense.* 

IX.  Actions  by  Third  Peeson  Against  Assignee— 1.  In  General. 
— An  assignee  for  the  benefit  of  creditors  may  be  sued  at  law  by 
third  persons  for  property  held  under  an  assignment  which  has 
been  wrongfully  taken  or  converted.*     If,  however,  such  person 

Action  against  Assignee  for  Taxes. — A 
county  cannot  bring  an  independent 
action  for  taxes  against  an  assignee, 
as  there  is  an  adequate  remedy  by  pe- 
tition or  motion  in  the  assignment 
proceedings.  Marathon  County  v. 
Barnes,  86  Wis.  663. 

Foreclosure  of  Mortgage — Necessary 
Allegations. — In  Indiana,  in  an  action 
against  an  assignee  for  the  benefit  of 
creditors  to  foreclose  a  mortgage  exe- 
cuted by  his  assignor,  an  answer  im- 
peaching the  mortgage  for  fraud  must 
allege  that  the  mortgage  was  executed 
with  fraudulent  intent,  as  Rev.  Stat. 
i88i,§4924,  provides  that  the  question 
of  fraudulent  intent  in  all  cases  arising 
under  the  provisions  of  the  act  shall 
be  deemed  a  question  of  fact.  Hutch- 
inson V.  First  Nat.  Bank,  133  Ind. 
271. 

Jurisdiction. — A  mortgagee  need  not 
sue  for  the  foreclosure  of  his  mortgage 
in  the  Circuit  Court  where  the  matter 
of  an  assignment  by  the  mortgagor  is 
pending,  but  may  sue  in  anyother  court 
of  competent  jurisdiction,  though  with 
his  consent  all  the  debtor's  property 
has  been  delivered  to  the  assignee. 
Gilbert  v.  McCorkle,  no  Ind.  215. 

Assignee  a  Proper  Party.  —  To  an 
action  to  foreclose  a  mortgage  on 
premises  assigned  for  the  benefit  of 
creditors,  the  assignee,  who  has  filed 
his  final  account,  but  who  has  not  per- 
formed the  decree  of  distribution,  is  a 
proper  party  defendant.  Julien  v. 
Lalor,  47  Hun  (N.  Y.)  164. 

Establishment  of  Trust  or  Lien  in  Prop- 
erty Assigned. — In  (9^?f  anaction  against 
an  assignee  of  a  bank  to  recover  the 
amount  of  a  draft  deposited  for  collec- 
tion, on  the  theory  that  the  draft  never 
became  part  of  the  trust  estate  for 
administration,  may  be  brought  in  the 
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grantor's  refusing  to  allow  an  inven- 
tory of  the  property  to  be  made,  if  lo^ 
should  occur,  the  creditors  will  be  de- 
prived of  the  necessary  proof  to  show 
the  extent  of  such  loss,  makes  a  case 
of  imminent  danger,  justifying  the 
granting  of  an  injunction  and  the  ap- 
pointment of  a  receiver  without  notice 
to  the  defendants.  Rosenberg  v. 
Moore,  11  Md.  376. 

1.  Morrill  v.  Richardson,  g  Pick. 
(Mass.)  84. 

Laches  of  Creditors. — It  is  not  a  suffi- 
cient answer  to  an  action  on  an  as- 
signee's bond  for  money  which  he  has 
been  directed  but  failed  to  pay,  that 
the  creditors  delayed  the  commence- 
ment of  their  proceedings  until  the  as- 
signee became  insolvent.  Curtis  v. 
Greene,  28  Hun  (N.  Y.)  294. 

2.  Edwards  v.  Symons,  65  Mich. 
348;  Sawyer  v.  McAdie,  70  Mich.  386; 
Underbill  v.  Ramsey  (Supreme  Ct.), 
2  N.  Y.  Supp.  451;  Page  v.  Gardner, 
20  Mo.  507. 

Where  goods  are  purchased  on 
fraudulent  representations  by  one 
who  subsequently  assigns  for  benefit 
of  creditors,  the  vendor  may  disaffirm 
the  contract  and  retake  the  goods  or 
sue  the  assignee  for  their  wrongful 
conversion.  Kennedy  v.  Thorp,  51 
N.  Y.  174. 

Omission  to  Obtain  Leave  to  Sue. — The 
omission  of  a  third  person  to  obtain 
leave  to  sue  an  assignee  for  the  bene- 
fit of  creditors  administering  the 
property  under  the  control  and  direc- 
tion of  the  court,  is  not  ground  for 
demurrer  to  a  complaint  in  an  action 
against  him  to  recover  property  be- 
longing to  complainant  which  the  as- 
signee had  taken  and  claimed  to  hold 
as  assignee.  Leuthold  v.  Young,  32 
Minn.  122. 
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of  his  own  accord  submits  his  claim  to  the  jurisdiction  of  a  chan- 
cery court  under  the  assignment  proceedings,  the  decision  of  that 
court  will  be  binding  upon  him.* 

2.  Forms  of  Action. — If  he  seeks  redress  in  an  action  at  law, 
several  courses  are  open  to  him. 

Assumpsit. — He  may,  if  he  sees  fit  to  do  so,  waive  the  tort  and 
sue  in  assumpsit  for  the  value  of  the  property.* 

Replevin. — He  may  bring  an  action  of  replevin  for  the  recovery 
of  the  property  taken.' 


Court  of  Common  Pleas.     Jones  z/.  Kil- 
breth,  49  Ohio  St.  401. 

The  assignor  is  not  a  necessary 
party  to  a  proceeding  against  the  as- 
signee to  enforce  a  lien  on  the  as- 
signed property.  Lockett  v.  Robin- 
son, 31  Fla.  134. 

1.  Edwards  v.  Symons,  65  Mich. 
348;  Sawyer  v.  McAdie,  70  Mich.  386. 

In  Edwards  v.  Symons,  65  Mich. 
354,  the  court,  after  reciting  the  pro- 
visions of  Howell's  Statutes,  ^  8749, 
which  give  the  circuit  court  in  chan- 
cery supervisory  powers  of  all  mat- 
ters or  questions  arising  under  an  as- 
signment for  the  benefit  of  creditors, 
except  as  otherwise  provided,  said  : 
"  We  do  not  think  that  the  legislature, 
by  the  addition  of  this  section,  in- 
tended to  vest  exclusively  in  the  court 
of  chancery  the  right  of  trying  and 
determining  the  claims  of  third  per- 
sons to  property  in  the  hands  of  the 
assignee,  and  taken  possession  of  and 
held  by  him  by  virtue  of  the  assign- 
m.ent.  The  court  erf  chancery  may 
dispose  of  claims  of  this  kind  where 
the  parties  are  willing,  and  voluntarily 
subject  themselves  to  its  jurisdiction. 
But  the  right  to  bring  an  action 
against  the  assignee  for  property 
wrongfully  taken  or  converted  must 
exist  and  remain  in  a  court  at  law. 
where  a  jury  can  be  impaneled,  if  de- 
sired, to  determine  the  merits  of  the 
controversy.  Indeed,  under  our  con- 
stitution and  the  previous  adjudica-  • 
tions  of  this  court  the  statute  would 
be  considered  and  declared  unconsti- 
tutional if  it  undertook  to  place  exclu- 
sive jurisdiction  in  a  court  of  equity, 
and  to  consequently  deprive  the  claim- 
ant to  the  property  of  a  jury  trial." 

2.  Edwards  f.  Symons,  65  Mich.  348. 

3.  Underbill  v.  Ramsey  (Supreme 
Ct.).  2  N.  Y.  Supp.  451;  Sawyer  v.  Mc- 
Adie, 70  Mich.  387;  Farwell  v.  Myers, 
59  Mich.  179,  64  Mich.  234;  Ratcliffe 
V.  Sangston,  18  Md.  383. 


Property  Bemaining  in  Assignor's 
Hands. — Replevin  will  lie  against  an 
assignee  of  property  by  the  vendee, 
even  though  he  allows  it  to  remain  in 
the  assignor's  hands,  unless  he  clearly 
makes  known  that  he  does  not  claim 
it.  Where  property  is  included  in  an 
assignment,  the  actual  possession 
thereof  cannot  be  so  manipulated  be- 
tween the  assignor  and  assignee  as  to 
render  uncertain  the  rights  and  rem- 
edies of  third  persons  claiming  title 
thereto.  Coomer  v.  Gale  Mfg.  Co., 
40  Mich.  691. 

Property  not  Considered  in  Custodia 
Legis. — Replevin  may  be  maintained 
against  an  assignee  for  property  in 
his  possession  claimed  by  him  under 
a  valid  assignment,  as  the  property  is 
not  in  custodia  legis,  and  any  person 
other  than  the  assignee  ma}'  lawfully 
try  titles  with  the  assignee  in  an  action 
of  replevin.     Mathews  v.  Ott,  87  Wis, 

399- 
Beplevin  or  Trover  by  mortgagee. — A 

mortgagee  of  chattels  after  condition 
broken  may  maintain  replevin  against 
the  mortgagor's  assignee  to  recover  the 
chattels,  or  he  may  bring  an  action  in 
the  nature  of  trover  for  a  wrongful 
interference  by  the  assignee  with  the 
property,  by  which  he  is  deprived  of 
the  right  of  obtaining  possession  of  it. 
J.  I.  Case  Threshing  Mach.  Co.  v. 
Campbell,  14  Oregon  460. 

Right  to  Bring  Beplevin — Waiver. — 
A  vendee  after  fraudulently  obtaining 
goods  on  credit  sold  some  of  the  goods 
and  afterwards  made  a  general  assign- 
ment. The  vendor  leplevied  that  part 
of  the  goods  which  came  into  posses- 
sion of  the  assignee,  and  afterwards 
brought  an  action  for  the  conversion  of 
the  part  previously  sold.  In  the  latter 
action  to  enable  him  to  garnishee  the 
assignee  the  vendor  waived  the  tort, 
and  also  filed  the  claim  with  the  as- 
signee for  the  value  of  the  goods  sold 
previous   to   the   assignment.      Held 
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Trover. — Or  he  may  sue  in  trover  to  recover  damages  for  the 
conversion.* 

X.  Removal  of  Assignee  and  Appointment  of  Receiver — 1.  Gen- 
erally.— To  enable  a  creditor  to  maintain  an  action  for  the  re- 
moval of  an  assignee  and  to  have  a  receiver  or  a  new  trustee 
appointed  in  his  place,  it  is  not  necessary  that  the  creditor  should 
have  any  attachment  or  execution  lien  upon  the  assigned  prop- 
erty, or  any  interest  therein  other  than  such  as  inures  to  him 
under  the  assignment.  * 


that  the  vendor  did  not  by  these  acts 
afBrm  the  original  sale  and  lose  his 
right  to  recover  in  replevin.  Singer 
V.  Schilling,  74  Wis.  369. 

Beplevin  in  the  Detinet. — Where  a 
corporation  before  making  an  assign- 
ment for  the  benefit  of  creditors  re- 
fused to  accept  and  pay  for  lumber 
placed  on  its  docks,  and  the  assignee, 
although  notified  not  to  do  so,  sched- 
uled the  lumber  among  the  assets  of  the 
assignor,  replevin  in  the  detinet  may 
be  maintained  against  the  assignee 
though  he  had  parted  with  the  posses- 
sion before  the  action  was  commenced. 
Starke  v.  Paine,  85  Wis.  634. 

Election  of  Bemedies.  —  Where  a 
vendor  elects  to  rescind  a  sale  of  goods 
and  brings  suit  in  replevin  against  the 
assignee  of  the  vendee  to  recover 
them,  he  cannot  afterwards,  because 
he  has  failed  to  obtain  adequate  re- 
lief in  the  replevin  suit,  base  a  claim 
on  the  inconsistent  idea  that  the 
goods  were  sold  to  the  assignor,  and 
institute  an  action  of  assumpsit  against 
the  assignee.  Farwell  v.  Myers,  59 
Mich.  179. 

Necessary  Allegations. — In  an  action 
against  an  assignee  to  recover  specific 
personal  property  alleged  to  have 
been  fraudulently  obtained  from  plain- 
tiff by  the  assignor,  it  should  be  al- 
leged that  plaintiff  has  made  demand 
for  the  property  and  that  defendant 
has  refused  to  deliver  it  up.  Fuller  v. 
Lewis,  3  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 

353- 

Practice  in  Illinois. — After  the  county 
court  has  once  acquired  jurisdiction  of 
the  estate  of  an  assigning  debtor,  he 
and  the  assignee,  and  all  other  per- 
sons having  an  interest  in  or  upon 
the  estate,  are  subject  alike  to  the 
judgment  of  that  court;  and  a  claim- 
ant of  any  property  assigned  for  the 
benefit  of  creditors  will  not  be  allowed 
to  take  the  same  from  the  assignee  by 
writ  of  replevin  from  another  court, 
but  he   may  present  his  claims  to  the 


county  court,  which  is  authorized  to 
call  a  jury  to  try  the  right  of  property, 
Hanchett  v.  Waterbury,  115  111.  220, 
See  also  Farwell  v.  Crandall,  120  IIU 
70;  Osborne  v.  Williams,  34  111.  App, 
421;  Lowe  V.  Matson,  140  111.  108;  Wil- 
son V.  Aaron,  132  111.  238. 

1.  J.  I.  Case  Threshing  Mach.  Co, 
V.  Campbell,  14  Oregon  460;  Abbott  v. 
Chaffee,  83  Mich.  256. 

Defenses. — Though  an  assignee  for 
the  benefit  of  creditors  who  has  ac- 
quired possession  of  the  assigned 
property  obtains  no  title  thereto  be- 
cause of  his  failure  to  file  the  statu- 
tory bond,  he  may  set  up  as  a  defense 
to  an  action  of  trover  against  him  by 
a  person  holding  a  chattel  mortgage 
on  the  assigned  property  that  the 
mortgage  is  fraudulent  and  void.  Ab- 
bott V.  Chaffee,  83  Mich.  256. 

2.  Morrison  v.  Mayer  (Mich.,  1886), 
5  West.  Rep.  905;  Goncelier  v.  Foret, 
4  Minn.  13. 

Where  a  partnership  made  an  as- 
signment for  the  benefit  of  creditors — 
held,  that  its  assets  were  a  special  fund 
for  the  payment  of  its  debts,  and  any 
creditor,  though  he  had  not  proceeded 
to  judgment  and  execution  at  law, 
might  file  a  bill  in  equity  to  restrain 
the  insolvent  partners  from  disposing 
of  the  property  contrary  to  law,  and 
for  the  appointment  of  a  receiver. 
Whitcomb  v.  Fowle,  10  Daly  (N.  Y.) 
25;  Van  Alstyne  v.  Cook,  25  N.  Y. 
489;  Bell  V.  Merrifield,  28  Hun  (N.  Y.) 
226.  See  also  Innes  v.  Lansing,  7 
Paige  (N.  Y.)  583. 

Where  the  assignor  failed  to  make 
out  an  inventory  of  his  estate  within 
the  twenty  days  allowed  by  statute, 
and  the  assignee  applied  to  the  court 
for  his  discharge — held,  that  the  proper 
course  was  for  a  creditor  of  the  as- 
signor to  apply  for  the  removal  of  the 
assignee,  and  that  the  latter  would  be 
held  accountable  for  the  assigned  es- 
tate. Matter  of  Parker,  10  Daly  (N.  Y.) 
16. 


2  Encyc.  PI.  &  Pr.— 58. 
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2.  Jurisdiction. — Equity  will  grant  relief  where  it  is  sought  to 
remove  the  assignee  for  cause  and  appoint  a  receiver  or  trustee 
in  his  stead.* 


1.  Blum  V.  Wettermark,  56  Tex.  80; 
Mcllhenny  Co.  v.  Todd,  71  Tex.  400; 
Mandel  v.  Peay,  20  Ark.  325;  Hatcher 
V.  Winters,  71  Mo.  35;  Golden's  Ap- 
peal, no  Pa.  St.  586;  Geisse  v.  Beall, 
3  Wis.  330;  Cohen  v.  Morris,  70  Ga. 
313;  In  re  Smith  Middlings  Purifier 
Co.,  86  Mich.  149;  Crouse  v.  Frothing- 
ham,  97  N.  Y.  105;  Clark  v.  Stanton, 
24  Minn.  232. 

Texas.  —  In  this  state  the  District 
Court, under  its  general  equity  powers, 
has,  in  a  suit  brought  against  an  as- 
signee who  is  charged  with  misappro- 
priation of  the  assets,  power  to  remove 
him  and  appoint  another.  Blum  v. 
Wettermark,  56  Tex.  81. 

Under  Act  March  24, 1874,  empower- 
ing a  judge  of  a  county  court  to  remove 
an  assignee  and  to  appoint  another  in 
his  place,  the  judge  of  that  court  may 
accept  the  resignation  of  an  assignee 
who  declines  to  carry  out  the  trust, 
and  appoint  another  trustee.  Keat- 
ing V.  Vaughan,  6[  Tex.  521. 

Michigan. — Section  6624  How.  Stat. 
Mich,  provides  that  each  circuit  court 
shall  have  the  power  to  appoint  re- 
ceivers in  all  cases  pending  in  chan- 
cery, when  such  appointment  is  al- 
lowed by  law,  as  well  in  vacation  as 
during  the  session  of  court;  and  the 
next  section  provides  that  such  appli- 
cation may  be  made  to  the  circuit 
judge  at  chambers,  and  is  to  be  heard 
under  such  regulations  as  may  be  by 
general  or  special  rules  prescribed. 
In  re  Smith  Middlings  Purifier  Co., 
86  Mich.  149. 

Refusal  to  Act. — Upon  the  refusal  of 
the  assignee  to  act,  a  court  of  chancery 
will  execute  the  trust.  Furman  v. 
Fisher,  4  Coldw.  (Tenn.)  631;  Mc- 
Dougald  V,  Dougherty,  11  Ga.  586; 
Alpaugh  V.  Roberson,  27  N.  J.  Eq. 
96. 

Ohio. — Section  14  of  the  Ohio  Act  reg- 
ulating the  mode  of  administering  as- 
signments in  trust  for  the  benefit  of 
creditors  (i  S.  &  C.  712)  authorizes 
the  probate  judge  to  remove  the  as- 
signee for  good  cause  and  to  appoint 
another  in  his  stead,  and  to  make  and 
enforce  all  orders  necessary  to  cause 
the  property  and  effects  belonging  to 
the  trust  estate  to  be  delivered  to  the 
newly  appointed  trustee.  Phillips  v. 
Ross,  36  Ohio  St.  458. 


New  York. — If  an  assignee,  for  the 
benefit  of  creditors,  wishes  to  resign, 
he  should  petition  the  Supreme  Court 
for  his  removal  and  a  discharge  from 
the  trust,  and  the  appointment  of  a 
new  trustee  in  his  place  should  be 
made  by  that  court.  Keiley  z/.  Dusen- 
bury,  42  N.  Y.  Super.  Ct.  245.  See 
also  Leggett  v.  Hunter,  19  N.  Y.  459. 

Under  the  New  York  Assignment 
Act  of  1877  it  is  questionable  if  the 
court  has  the  power  to  remove  the  as- 
signee on  application  of  the  assignor. 
Section  6  provides  for  the  assignee's 
removal  on  his  own  petition  or  upon 
the  petition  of  a  creditor.  Matter  of 
Horsfall,  5  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 
295. 

Under  the  New  York  Act,  chapter 
466  of  the  Laws  of  1877,  as  amended 
by  chapter  318  of  the  Laws  of  1878, 
proceedings  to  remove  an  assignee  in 
the  city  of  New  York  are  required  to 
be  conducted  before  a  judge  of  the 
common  pleas;  and  in  section  22  of 
the  act  as  amended  it  is  provided  that 
all  proceedings  under  the  act  shall  be 
deemed  to  be  had  in  court,  and  that 
the  court  shall  always  be  open  for  such 
proceedings,  and  that  the  judge  when 
so  acting  shall  be  deemed  to  be  acting 
as  a  court.  It  is  also  provided  that  all 
orders  and  decrees  in  such  proceed- 
ings shall  have  the  same  force  and 
effect,  and  may  be  entered,  docketed, 
and  enforced,  and  appealed  from,  the 
same  as  if  made  in  any  original  action 
brought  in  the  court.  Matter  of  Cohn, 
78  N.  Y.  250. 

Pennsylvania. — The  Pennsylvania  Act 
of  1836  provides  that  "whenever  it  shall 
be  made  to  appear  in  a  court  of  common 
pleas  having  jurisdiction  that  such 
assignee  or  trustee  is  neglecting  or 
mismanaging  the  trust  estate,  it  shall 
be  lawful  for  such  court  to  issue  a  ci- 
tation to  such  assignee  or  trustee  to 
appear  before  the  court  at  a  time  to  be 
therein  named,  to  show  cause  why  he 
should  not  be  dismissed  from  his 
trust."  In  re  Powell's  Estate  (Pa., 
1894),  30  Atl.  Rep.  376. 

Tennessee. — The  jurisdiction  to  ac- 
cept the  resignation  of  trustees,  and 
to  appoint  and  remove  them,  is  con- 
ferred upon  the  chancery,  circuit,  and 
county  courts  of  the  county  or  district 
in  which  some  portion    of   the    trust 
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3.  When  Assignee  may  be  Eemoved. — So  where  the  assignee  dies,* 
becomes  insolvent,*  deals  fraudulently  with  the  assigned  prop- 
erty,^ or  for  any  other  cause  is  incapable  of  discharging  his  duty,* 
equity,  when  properly  invoked,  will  appoint  some  suitable  person 
to  complete  the  execution  of  the  trust. 

and  execution  will  be  of  no  use. 
It  is  competent  for  a  creditor  in  the 
case  of  fraud  or  contemplated  fraud 
to  apply  for  an  injunction  and  a  re- 
ceiver, and  have  his  demand  liqui- 
dated and  paid  in  one  proceeding. 
Mott  V.  Dunn,  lo  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  225. 

Using  Assigned  Estate  for  the  Purchase 
of  Bondsmen. — Where  the  assignee  for 
the  benefit  of  creditors  gave  his  coun- 
sel money  belonging  to  the  assigned 
estate,  with  the  understanding  that 
counsel  would  furnish  the  sureties 
and  pay  what  was  necessary  to  pro- 
cure them — held,  that  this  was,  to  all 
intents  and  purposes,  using  the  as- 
signed estate  for  the  purchase  of 
bondsmen,  and  that  the  assignee 
should  be  removed  for  such  mis- 
conduct. Matter  of  Robinson,  10  Daly 
(N.  Y.)  148. 

Sale  of  Assigned  Estate  in  Balk. — It  is 
no  ground  for  removing  an  assignee 
under  an  assignment  for  the  benefit 
of  creditors  that  he  sold  the  assigned 
estate  in  bulk,  since  such  questions 
may  be  inquired  into  upon  the  account- 
ing of  the  assignee.  Matter  of  Smith, 
10  Daly  (N.  Y.)  106. 

4.  Removal  from  State. — The  removal 
of  a  trustee  from  the  state  without 
having  executed  the  trust  confided  to 
him  gives  the  Court  of  Chancery  au- 
thority to  execute  it.  Cullum  v.  Mo- 
bile Branch  Bank,  23  Ala.  797. 

Assignee  Unable  to  Comply  with  Stat- 
ute.— Where  the  assignee  is  unable  to 
comply  with  the  statute  a  court  of 
chancery  will  execute  the  trust.  Fur- 
man  V.  Fisher,  4  Coldw.  (Tenn.)  631. 

Incompetency. — The  assignee  may  be 
removed  for  misconduct  or  incompe- 
tency at  the  suit  of  a  creditor.  Matter 
of  Cohn,  78  N.  Y.  250. 

The  words  "misconduct"  or  "in- 
competency" under  the  New  York 
Assignment  Act  (§  6,  c.  466,  Laws 
of  1877,  as  amended  by  §  2,  c.  318, 
Laws  of  1878)  have  no  technical  mean- 
ing; the  two  were  intended  to  embrace 
all  the  reasons  for  which  an  assignee 
ought  to  be  removed;  and  the  power 
of  the  county  judge  sitting  as  a  court 
was  intended   to  be  as  broad  as  the 


property  is  found.     Edmonson  v.  Har- 
ris, 2  Tenn.  Ch.  427. 

Texas. — One  or  more  of  the  accepting 
creditors  may  maintain  a  suit  in  the 
District  Court  for  the  removal  of  an 
assignee  appointed  and  qualified  under 
a  statutory  assignment,  without  re- 
gard to  the  amount  of  the  claim  held 
by  such  creditors.  Becker  v.  Shayne, 
77  Tex.  260;  Mcllhenny  Co.  v.  Todd, 
71  Tex.  400. 

1.  Gorsuch  V.  Briscoe,  56  Md.  574; 
In  re  Kingsbury's  Estate,  51  Mich.  623; 
Blum  V.  Welborn,  58  Tex.  157;  In  re 
Goldsmith,  12  Oregon  417. 

Oregon. — The  Oregon  InsolvencyAct 
vests  in  the  Circuit  Court  and  the 
judge  thereof  a  supervisory  control 
over  assignees  therein  referred  to,  and 
in  the  case  of  the  death  of  one  such 
assignee,  or  his  failure  to  qualify,  au- 
thorizes said  court  or  judge  to  ap- 
point an  assignee,  and  in  certain  cases 
to  require  an  additional  security  or 
remove  the  assignee.  In  re  Gold- 
smith, 12  Oregon  417. 

2.  Connah  v.  Sedgwick,  i  Barb.  (N. 
Y.)  210;  Reed  v.  Emery,  8  Paige  (N. 
Y.)  417;  Haggarty  v.  Pittman,  i  Paige 
(N.  Y.)  299;  Keyes  v.  Brush,  2  Paige 
(N.  Y.)3ii. 

8.  Mott  V.  Dunn,  10  How.  Pr.  (N. 
Y.  Supreme  Ct.)  225;  Hart  v.  Crane,  7 
Paige  (N.  Y.)  37;  Manning  v.  Stern,  i 
Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)  409; 
Connah  v.  Sedgwick,  i  Barb.  (N.  Y.) 
210;  Scott  V.  Chambers,  62  Mich.  539. 

Continuing  to  carry  on  the  business 
of  the  assignor  in  the  same  manner  as 
before  the  assignment,  no  accounts 
being  kept,  will  authorize  an  applica- 
tion for  the  appointment  of  a  receiver. 
Connah  v.  Sedgwick,  i  Barb.  (N.  Y.) 
210. 

Where  the  assignee  left  the  assignor 
in  possession  of  the  assets  and  books, 
the  creditors  being  refused  information 
and  access  to  the  same — held,  that, 
pending  an  action  for  the  removal  of 
the  assignee  and  while  he  was  under 
injunction,  a  receiver  should  be  ap- 
pointed. Manning  v.  Stern,  i  Abb. 
N.  Cas.  (N.  Y.  Super.  Ct.)  409. 

Where  the  debt  is  not  disputed  and 
there  is  actual  insolvency,   judgment 
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4.  Bill  or  Complaint. — In  the  absence  of  a  statute*  providing 
other  remedies,  the  proper  form  of  action  for  the  removal  of  an 
assignee  and  the  appointment  of  a  receiver  is  by  a  bill  in  juris- 
dictions where  the  chancery  practice  is  still  adhered  to,*  and  by  a 
petition  or  complaint  in  jurisdictions  where  the  code  practice  pre- 
vails,^ and  the  facts  constituting  ground  for  removal  should  be 


exigencies  of  the  case  might  require. 
Matter  of  Cohn,  78  N.  Y.  252. 

Failure  to  give  Security. — Upon  fail- 
ure of  the  assignee  to  appear  within 
ten  days,  file  the  deed  of  assignment 
in  the  Probate  Court,  and  give  the  se- 
curity provided  by  law  for  the  faith- 
ful performance  of  his  duties,  the 
court  may  upon  application  of  the  as- 
signor or  any  creditor  remove  him 
and  appoint  another  in  his  stead. 
Thomas  v.  Talmadge,  82  Pa.  St.  439. 

Fraudulent  Conveyance  by  Assignor  to 
Assignee. — A  petition  of  a  majority  in 
interest  of  the  creditors  for  the  re- 
moval of  the  assignee,  on  the  ground 
of  a  fraudulent  conveyance  by  the  as- 
signor to  the  assignee,  will  be  granted 
under  Pub.  Stat.  R.  I.,  c.  237,  t;  3,  since 
his  interest  as  a  grantee  is  necessarily 
in  conflict  with  his  duty  as  assignee. 
Brown  v.  Armstrong  (R.  I.,  1894),  30 
Atl.  Rep.  461. 

Costs  of  Proceeding. — Upon  petition 
for  the  removal  of  the  assignee  for  mis- 
management, and  where  the  weight  of 
evidence  was  in  his  favor — held,  that 
where  the  finding  and  report  of  the 
auditor  on  his  account  were  sufficient 
ground  for  the  petition,  the  petitioners 
should  not  be  charged  with  costs.  In 
re  Powell's  Estate  (Pa..  1894),  30  Atl. 
Rep.  373. 

1.  New  York. — In  New  York  the 
county  judge  shall,  on  failure  of  the 
assignee  to  file  an  inventory,  or  on  peti- 
tion of  one  or  more  creditors  showing 
misconduct  or  incompetency  of  the 
assignee,  or  on  petition  of  the  as- 
signee himself,  showing  sufficient 
reason  therefor,  and  after  due  notice 
of  not  less  than  five  days  to  the  as- 
signor, assignee,  surety,  and  such 
other  person  as  such  judge  may  pre- 
scribe, remove  or  discharge  the  as- 
signee and  appoint  one  or  more  in  his 
place,  and  order  an  accounting  by  the 
assignee  thus  removed  or  discharged, 
and  prevent  him  from  interfering 
with  the  assigned  estate,  and  make 
provision  by  order  for  the  safe  cus- 
tody of  the  same,  and  enforce  obedi- 
ence to  such  injunction  and  orders  by 


attachment.  Rev.  Stat.  N.  Y.  (Bird- 
seye),  p.  126.  See  also  Brennan  v. 
Wilson,  7  Daly  (N.  Y.)  59. 

Tennessee. — If  any  trustee  or  as- 
signee fail  or  refuse  to  comply  with 
the  provisions  of  the  code  relating  to 
assignments,  the  county  court,  upon 
application  of  any  person  interested, 
shall,  in  the  room  of  the  delinquent, 
appoint  a  trustee  or  receiver,  who, 
upon  executing  the  bond  and  taking 
the  oath  aforesaid,  may  execute  the 
trust  or  assignment.  M.  &  V.  Code, 
§  2735. 

2.  See  Morrison  v.  Mayer  (Mich., 
1886),  5  West.  Rep.  905  ;  Fuller  v. 
Hasbrouck,  46  Mich.  78;  Scott  v. 
Chambers,  62  Mich.  532;  In  re  Kings- 
bury's Estate,  51  Mich.  623;  Cohen  v.. 
Morris,  70  Ga.  313;  Golden's  Appeal, 
no  Pa.  St.  581. 

3.  See  Blum  v.  Wettermark,  56  Tex. 
80;  Mcllhenny  Co.  v.  Todd,  71  Tex.^ 
400;  Burtt  V.  Barnes,  87  Wis.  519-, 
Matter  of  Horsfall,  5  Abb.  N.  Cas. 
(N.  Y.  C.  PI.)  295. 

Wisconsin — Necessary  Parties. — Un- 
der Laws  of  Wisconsin  of  1887,  chapter 
548,  providing  that  the  circuit  judge 
may  remove  any  assignee  for  cause, 
"and  shall  also  remove  such  assignee 
upon  the  application  of  a  majority  of 
the  creditors,  who  shall  also  represent 
a  majority  in  value  of  the  debts  allowed 
against  the  estate,"  three  creditors  in 
behalf  of  such  majority  may  present  a 
petition  for  the  removal  of  the  as- 
signee, and  in  such  case  the  assignor 
and  minority  of  the  creditors  need  not 
be  made  parties  defendant.  Burtt  v. 
Barnes,  87  Wis.  519. 

Appeal. — An  appeal  will  lie  from  an 
order  sustaining  a  demurrer  to  such  a 
petition  as  it  affects  substantial  rights 
of  both  petitioners  and  assignee,  the 
assignee  having  a  vested  interest  in 
his  office  and  the  petitioners  having  a 
pecuniary  and  property  interest  in  the 
trust  to  be  administered  by  the  as- 
signee, and  in  his  competency,  integ- 
rity, and  ability  to  administer  it. 
Burtt  V.  Barnes,  87  Wis.  519. 

Order    Appointing    New    Assignee — 
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specifically  alleged.* 

5.  Final  Accounting  of  Assignee. — Before  the  discharge  of  the  as- 
signee there  must  be  a  final  accounting  on  his  part  and  a  decree 
rendered  thereon  ;*  and  under  the  New  York  Assignment  Act, 


Appeal. — But  in  Washington  no  appeal 
lies  from  an  order  appointing  an  as- 
signee in  the  place  of  one  named  in 
the  deed  of  assignment.  Such  an 
order  cannot  be  considered  a  final 
order.     State  v.  Parker,  6  Wash.  411. 

And  in  Orego7t  no  appeal  lies  from 
the  order  upon  a  petition  for  the  re- 
moval of  the  assignee.  In  re  Gold- 
smith, 12  Oregon  417. 

Contra. — In  Missouri  an  order  re- 
moving an  assignee  and  directing  him 
to  turn  over  the  assets  in  his  hands  to 
his  executor  is  a  final  order,  from 
which  the  assignee  may  appeal,  and 
his  right  of  appeal  is  not  affected  by 
the  fact  that  he  is  in  contempt  of 
court.      State  v.  Field,   37  Mo.  App. 

83- 

Appeal  from  Order  of  Discharge. — 
Where  the  assignee  had  applied  to 
the  court  for  a  final  settlement  of  his 
accounts,  and  notice  of  the  application 
was  served  on  all  the  creditors — held, 
that  a  creditor  so  served  with  notice 
is  bound  by  an  order  of  court  allowing 
the  account  and  finding  that  the  as- 
signee had  performed  the  duties  of  his 
trust,  and  is  estopped  thereby  to  pro- 
ceed to  have  the  assignee  removed  on 
the  ground  of  maladministration  oc- 
curring before  his  discharge,  the 
proper  remedy  being  an  appeal  from 
the  order  of  discharge.  Magnus  v. 
Sleeper,  69  Wis.  219;  Osborn  v.  Dob- 
rinz,  85  Wis.  252. 

1.  Blum  V.  Wettermark,  56  Tex.  80; 
Morrison  v.  Mayer  (Mich.,  1886),  5 
West.  Rep.  905. 

Sufficiency  of  Bill. — Where  a  creditor 
files  a  bill  to  restrain  an  assignee  from 
satisfying  mortgages  upon  the  debtor's 
property  and  asking  for  his  removal 
and  the  appointment  of  a  receiver,  and 
preferred  creditors  are  afterwards 
brought  in  as  defendants  by  a  supple- 
mental bill,  and  the  two  bills  taken  to- 
gether allege  a  scheme  of  fraud  car- 
ried on  and  conducted  by  the  assignor, 
the  assignee,  and  the  preferred  cred- 
itors, whereby  the  general  creditors 
to  the  amount  of  $37,000  shall  be  com- 
pelled to  accept  less  than  $18,000  in 
full  for  all  their  claims;  and  in  case  of 
refusal  the  secured  creditors  to  be 
paid  in  full  and  the  others  to  receive 


nothing,  a  case  is  stated  entitling  com- 
plainants to  all  the  relief  they  ask. 
Morrison  v.  Mayer  (Mich.,  1886),  5 
West.  Rep.  905. 

Allegations  Necessary  where  Assignee 
has  Qualified. — A  bill  of  complaint  or 
petition  for  the  removal  of  an  assignee 
for  the  benefit  of  creditors  who  has 
accepted  the  trust  and  qualified,  and 
for  the  appointment  of  a  trustee  or  re- 
ceiver to  execute  the  trusts  of  the  as- 
signment, should  allege  the  execution 
of  the  deed  of  the  assignment,  the  ac- 
ceptance of  the  trust,  and  qualifica- 
tion according  to  law  by  the  assignee; 
that  the  assignee  actually  took  pos- 
session and  control  of  the  assigned 
property  for  the  purposes  of  the  as- 
signment, and,  finally,  the  facts  con- 
stituting the  ground  for  removal.  See 
Blum  V.  Wettermark,  56  Tex.  80. 

Authority  to  Maintain  Suit. — In  an 
action  brought  by  three  creditors,  ap- 
pointed by  a  number  of  others  who 
constitute  a  majority  and  also  repre- 
sent a  majority  in  value  of  the  debts 
allowed  against  the  estate,  to  remove 
the  assignee  under  the#  assignment, 
and  it  is  stated  in  the  petition  that 
such  are  the  facts  of  the  case  and  that 
they  are  duly  authorized  to  institute 
such  suit — held,  that  such  petition 
was  sufficient  without  joining  all  the 
creditors  as  parties.  Laws  of  Wis. 
1887,  c.  548,  §  i;  Burtt  v.  Barnes,  87 
Wis.  519. 

2.  Matter  of  Rosenback,  10  Daly 
(N.  Y.)  129;  Matter  of  Worthley,  10 
Daly  (N.  Y.)  12;  Matter  of  Merwin, 
10  Daly  (N.  Y.)  13;  Matter  of  Stock- 
bridge,  10  Daly  (N.  Y.)  34;  Matter 
of  Lewenthal,  10  Daly  (N.  Y.)  14; 
Matter  of  Groencke,  10  Daly  (N.  Y.) 
17;  Matter  of  Phillips,  10  Daly  (N.Y.) 

47- 

In  New  York.- -A  final  decree  in  ac- 
counting cannot  be  enforced  against 
the  assignee  by  attachment,  provision 
for  enforcing  such  decree  being  ex- 
pressly made  by  section  22  of  the 
General  Assignment  Act  (Laws  1878,  c. 
318,  §  6,  amending  Laws  1877,  c.  466,  § 
22).     Matter   of  Stockbridge,  10  Daly 

(N.Y.)  34- 

The  fact  that  the  assignee  denies 
the  claim  of  a  creditor  is  no  ground 
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before  the  assignee  and  his  sureties  can  be  discharged,  it  must 
be  made  to  appear  that  the  creditors  have  been  advertised  for, 
that  a  citation  to  attend  the  accounting  has  been  issued,  and  that 
there  has  been  an  accounting.* 

6.  Cost  of  Accounting. — Upon  the  removal  or  discharge  of  the 
assignee  without  any  proof  of  fraud  or  misconduct  on  his  part 
the  expenses  of  the  accounting  should  be  borne  by  the  assigned 
estate.* 

XI.  Assignment  as  a  Defense. — An  answer  to  an  action  for  debt, 
setting  up  that  defendants  had  made  an  assignment  for  the  benefit 
of  creditors  and  that  plaintiffs  had  filed  the  demand  in  suit,  which 
was  verified  according  to  law,  but  which  does  not  show  that  the 
deed  of  assignment  provided  for  the  discharge  of  the  assignors 
from  the  claims  of  accepting  creditors,  presents  no  defense  ;  and 
on  establishment  of  the  debt  plaintiffs  should  be  given  a  judg- 


for  denying  an  application  by  the 
creditor  to  compel  the  assignee  to  ac- 
count. Matter  of  Davis,  lo  Daly  (N. 
Y.)  31. 

The  amounts  to  be  paid  must  be 
specified  in  a  decree  upon  a  final  ac- 
counting of  an  assignee  under  an  as- 
signment for  the  benefit  of  creditors. 
Matter  of  Worthley,  10  Daly  (N.  Y.) 
12. 

A  party  to  a  decree  in  equity  upon 
an  accounting  by  an  assignee,  which 
simply  adjudges  that  the  trustee  has 
in  his  hands,  as  assignee,  a  certain 
sum  of  money,  out  of  which  he  is  di- 
rected fto  pay  certain  sums,  cannot 
docket  a  personal  judgment  against 
the  assignee  as  a  matter  of  course. 
Matter  of  Rosenback,  10  Daly  (N.  Y.) 
129. 

An  assignee  under  an  assignment 
for  the  benefit  of  creditors  cannot  be 
discharged  until  there  has  been  an  ac- 
counting. Matter  of  Groencke,  10 
Daly  (N.  Y.)  17. 

1.  Matter  of  Merwin,  10  Daly  (N. 
Y.)  13;  Matter  of  Lewenthal,  10  Daly 
(N.  Y.)  14;  Matter  of  Groencke,  10 
Daly  (N.  Y.)  17:  Matter  of  Phillips,  10 
Daly  (N.  Y.)  47;  Matter  of  Davis,  10 
Daly  (N.  Y.)  31. 

Notice. — All  persons  interested  in 
the  discharge  and  accounting  must 
have  notice,  though  they  have  signed 
releases.  Matter  of  Lewenthal,  10  Daly 
(N.  Y.)i4.  See  also  Matter  of  Davis, 
10  Daly(N.  Y.)  31. 

Citation. — The  power  possessed  by 
the  caurt  and  judge  to  grant  a  dis- 
charge to  the  assignee  and  his  sureties 
can  only  be  exercised  upon  a  regular 


proceeding  for  an  accounting;  and  such 
proceeding  must  be  commenced  by 
the  service  of  a  citation.  Matter  of 
Merwin,  10  Daly  (N.  Y.)  13. 

An  application  by  a  creditor  for  an 
order  directing  a  citation  to  issue  and 
compelling  the  assignee  to  account  is 
a  motion  (Code  N.  Y.,  §§  767,  768), 
and  motion  costs  may  be  granted 
thereon.  Matter  of  Thorn,  10  Daly 
(N.  Y.)7i. 

The  omission  of  the  name  of  the 
chief  justice  from  the  teste  of  the  ci- 
tation is  an  immaterial  omission,  the 
citation  bearing  the  signature  of  the 
clerk  and  the  signature  of  the  attor- 
ney for  the  petitioner  and  the  seal  of 
the  court.  Matter  of  Davis,  10  Daly 
(N.  Y.)  33- 

Under  the  act  (Laws  1877.  c.  466,  §  11) 
the  citation  must  require  all  parties  to 
"appear  in  court;"  hence  where  the 
citation  requires  them  to  "appear 
before  a  judge  at  chambers,"  it 
is  irregular  and  confers  no  juris- 
diction. Matter  of  Davis,  10  Daly 
(N.  Y.)  31.  But  where  such  irregular 
citation  has  been  set  aside,  a  second 
citation  may  be  had  upon  the  same 
petition.  Matter  of  Davis,  10  Daly 
(N.  Y.)3i. 

2.  Matter  of  Rauth,  10  Daly  (N.  Y.) 
52;  Matter  of  Elmore,  10  Daly  (N.  Y.) 
48;  Matter  of  Edward,  10  Daly  (N.  Y.) 
68. 

The  court,  in  determining  what  costs 
should  be  allowed  on  an  accounting, 
will,  in  the  absence  of  any  statutory 
provision,  adopt  the  scale  of  costs  al- 
lowed by  the  code  in  civil  actions. 
Matter  of  Rauth,  10  Daly  (N.  Y.)  52. 
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ment  which  would  entitle  them  to  an  execution  to  be  levied  out 
of  property  not  passing  by  the  assignment.* 


1.   Sanborn  v.  Norton,  59  Tex.  30S. 

Presentation  and  Allowance  of  Claim. 
— To  an  action  by  a  creditor  of  a  bank- 
ing firm  on  a  certificate  of  deposit 
against  the  surviving  members  of  the 
firm  and  the  administratrix  of  a  de- 
ceased member,  it  is  no  defense  that 
prior  to  intestate's  death  the  firm 
made  a  general  assignment,  which 
was  still  pending  and  in  process  of 
settlement,  that  the  assets  of  the  firm 
would  be  sufficient  to  pay  off  the  debts 
of  the  firm,  and  that  plaintiff  had  pre- 
sented his  claim  and  obtained  an  al- 
lowance for  the  full  amount  due  there- 
on.    Simpson  v.  Schulte,  21  Mo.  639. 

Personal  Judgment. — A  voluntary  as- 
signment does  not  prevent  a  creditor 
from  suing  his  debtor  and  obtaining 
during  the  pendency  of  the  assignment 
a  personal  judgment  against  him. 
Thompson  v.  Reeves  (Oregon,  1894), 
37  Pac.  Rep.  47;  Lawrence  z'.McVeagh, 
106  Ind.  210;  Moorehead  v.  Adams,  18 
Neb.  569;  Barnum  Wire,  etc.,  Works 
V.  Speed,  59  Mich.  272.  See  also  Par- 
sons V.  Clark,  59  Mich.  418;  Barnum 
Wire,  etc.,  Works  v.  Speed,  59  Mich. 
277. 

Void  Assignment. — Where  an  unre- 
corded assignment  is  void  as  to  non- 
assenting  creditors  under  statutory 
provisions,  it  presents  no  defense  to  an 
action  by  a  nonassenting  creditor  who 
has  recovered  a  judgment  against  the 
assignor,  to  subject  the  assigned  prop- 
erty in  the  hands  of  the  assignee  to 
the  payment  of  such  judgment;  and 
no  preliminary  action  to  set  aside  the 
assignment  is  necessary.  Watkins  v. 
Wilhoit  (Cal.,  1894),  35  Pac.  Rep.  646. 

Unaccepted  Assignment. — Where  an 
assignment  purports  to  be  made  upon 
trust  to  pay  over  certain  proceeds,  if 
any  should  remain  after  the  payment 
of  many  other  preferred  debts,  to  the 
use  of  plaintiff  in  satisfaction  of  his 
demands,  but  there  is  no  express  or 
implied  stipulation  on  the  part  of 
plaintiff  to  release,  discharge,  or  sus- 
pend his  claims,  and  nothing  by  impli- 
cation of  law  binding  on  him,  except 
that  he  would  receive  the  proceeds 
when  paid  at  the  hands  of  the  as- 
signee, the  assignee  cannot  set  up  the 
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assignment  as  a  defense  to  an  action 
against  the  assignor  to  recover  on  the 
claims.  Rice  v.  Catlin,  14  Pick, 
(Mass.)  221. 

As  Accord  and  Satisfaction. — To  an  ac- 
tion on  notes  a  plea  puis  darrein  con- 
tinuance, that  defendants  being  un- 
able to  pay  their  debts  agreed  to 
assign  all  stock  in  trade  and  all  out- 
standing debts  to  their  creditors,  and 
that  the  creditors  agreed  to  receive 
the  same  in  full  satisfaction  of  their 
demands;  that  defendants  in  pur- 
suance of  their  agreement  delivered 
all  the  stock  in  trade  which  they  then 
had  and  assigned  all  the  debts  for  the 
benefit  of  creditors,  and  that  the  cred- 
itors accepted  the  same  in  full  satis- 
faction of  their  agreement — is  a  good 
plea  of  accord  and  satisfaction,  and 
presents  a  sufficient  defense.  Wat- 
kinson  v.  Inglesby,  5  Johns.  (N.  Y.) 
386. 

Assignee's  Negligence — Accounting — 
Defenses. — On  an  accounting  by  an  as- 
signee who  has  been  removed  on  ap- 
plication of  creditors  for  negligence  in 
regard  to  recovering  property  of  the 
assignor  transferred  before  the  as- 
signment, it  is  no  defense  to  the  lia- 
bility of  the  assignee  for  such  negli- 
gence that  the  beneficiaries  or  substi- 
tuted assignee  have  taken  no  steps  to 
recover  the  property.  Matter  of  Car- 
penter, 45  Hun  (N.  Y.)552. 

Beplevin. — In  an  action  of  replevin, 
where  the  order  of  delivery  is  issued 
and  served  with  the  summons,  by- 
taking  and  delivering  the  property  to 
the  plaintiff,  his  rights  cannot  be  de- 
feated by  an  assignment  after  the 
commencement  of  the  action  and  be- 
fore the  service  of  the  order  of  deliv- 
ery. Collier  v.  Bickley,  33  Ohio  St. 
523. 

Garnishment  of  Assignor's  Debtor. — 
Where  the  debtor  of  an  assignor 
is  garnisheed  by  virtue  of  an  at- 
tachment issued  subsequent  to  the 
assignment  and  receives  notice  of 
the  assignment,  pendente  /ite,  he  may, 
if  he  desires  to  protect  himself,  set  up 
the  assignment  as  a  defense  in  his 
answer  to  the  garnishee  process 
Walters  v.  Whitlock,  9  Fla.  102, 
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Definition,  Nature,    ASSIGNMENT  OF  ERRORS. 


and  Office. 


I.  Definition,  Natuke,  and  Office. — An  assignment  of  errors  in 
appellate  procedure  is  an  enumeration  by  the  appellant  or  plain- 
tiff in  error  of  the  errors  alleged  to  have  been  committed  by  the 
court  below  in  the  trial  of  the  case  upon  which  he  seeks  to  ob- 
tain a  reversal  of  the  judgment  or  decree.  It  is  in  effect  his 
declaration  or  complaint  in  the  appellate  court/  and  resembles  in 
every  material  respect  the  initial  pleading  in  the  lower  court.* 

Specifications. — The  assignment  proper  is  the  whole  pleading,  but 
is  composed  of  one  or  more  allegations  of  error  corresponding  to 
the  several  paragraphs  of  a  complaint,  and  properly  termed  speci- 
fications.' 

Its  Twofold  Office  is  to  apprise  the  appellate  court  of  the  specific 
questions  presented  for  its  consideration,  thus  very  materially 
lessening  its  labor  in  the  decision  of  the  case,  and  to  inform  the 
opposite  party  or  his  counsel  of  the  points  intended  to  be  relied 
upon,  that  he  may  thereby  be  guided  in  the  preparation  of  his 
brief  and  that  the  discussion  be  more  limited  and  concentrated.* 


1.  Ditch  V.  Sennott,  Ii6  111.  288  ; 
Smith  V.  Williams,  36  Miss.  545;  Com. 
V.  Werntz,  161  Pa.  St.  591;  Hollings- 
worth  V.  State,  8  Ind.  257;  Trammel  v. 
Chipman,  74  Ind.  474;  Williams  v. 
Riley,  88  Ind.  290;  Walker  v.  Hill,  iii 
Ind.  223;  Ferguson  v.  Despo  (Ind. 
App.,  1893),  34  N.  E.  Rep.  575;  Will- 
iamson V.  Brandenberg,  6  Ind.  App. 
<f]\  Ketcham  v.  Barbour,  102  Ind.  576, 
citing  WwXXsv.  Hutts,  62  Ind.  214. 

2.  Miller  v.  Wade,  87  Cal.  410;  Con- 
Ion  V.  Manning,  43  111.  App.  363;  Wil- 
cox V.  Moore,  44  III.  App.  293;  Acker 
V.  Ledyard,  i  Den.  (N.  Y.)  677;  Jersey 
Co.  Associates  v.  Davison,  29  N.  J. 
L.  418. 

At  Common  Law. — "An  assignment 
of  errors,  in  the  strict  common-law 
sense  of  the  term,  was  in  the  nature 
of  a  pleading  to  which  there  was  a  de- 
murrer or  rejoinder  in  error.  2  Tidd 
Pr.  1168;  3  Steph.  Com.  644;  2  Burr. 
Pr.  147.  It  did  not  constitute  a  part 
of  the  transcript,  but  was  founded 
upon  it,  and  was  filed  in  the  appellate 
court  at,  or  subsequent  to,  the  time  of 
filing  the  transcript."  Per  Sawyer  in 
Hutton  V.  Reed,  25  Cal.  478. 

3.  But  the  term  "assignment"  is 
often  used  loosely,  meaning  specifica- 
tion. See  Elliott  App.  Proc.  §  299, 
n.  3. 

In  California  the  notice  of  appeal 
contains  what  is  called  an  "assign- 
ment of  errors,"  and  the  "specification 
of  errors"  should  be  in  the  statement 
on  appeal.  Burnett  v.  Pacheco,  27 
Cal.  408. 


4.   Duncan  v.  Kohler,  37  Minn.  379. 

Same  Purpose  as  Declaration. — "Plead- 
ings are  as  essential  in  a  court  of  error 
as  in  the  court  below.  The  assign- 
ments of  error  serve  the  same  purpose 
in  the  former  as  a  declaration  in  the 
latter — to  place  in  the  record  and  be- 
fore the  court  the  very  issue  to  be  de- 
termined. Hence  the  plaintiff  in 
error,  by  his  assignment,  as  it  is 
termed,  declares,  in  the  record  itself, 
what  error  it  is  he  complains  of."  Per 
Agnew,  J.,  in  Armstrong's  Appeal,  68 
Pa.  St.  409. 

"  An  assignment  of  errors  in  this 
court  performs  the  same  oflSce  as  a 
declaration  in  a  court  of  original 
jurisdiction.  It  would  be  just  as  regu- 
lar and  proper  for  the  Circuit  Court  to 
render  a  judgment  in  a  cause  where 
there  is  no  declaration  as  for  this 
court  to  affirm  or  reverse  a  judgment 
where  there  is  no  assignment  of  er- 
rors." Per  Caton,  C.J.,  in  Williston 
V.  Fisher,  28  111.  43. 

For  Both  Court  and  Counsel. — "  An 
assignment  of  errors  is  designed  to 
apprise  not  only  the  appellate  court, 
but  also  the  appellee  or  defendant  in 
error,  of  the  precise  grounds  of  ap- 
peal; and  in  this  it  sustains  much  of 
the  same  relation  in  the  appellate 
court  as  that  of  the  complaint  in  the 
court  below."  U.  S.  v.  Tidball  (Ari- 
zona, 1892),  29  Pac.  Rep.  385. 

"  The  object  and  purpose  of  an  as- 
signment of  errors,  as  has  been  often 
said,  is  to  point  to  the  specific  error 
claimed  to  have  been   committed  by 
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Eegulated  by  Statute  or  Eules  of  Court. — The  practice  of  assigning  errors 
is  familiar  to  the  common  law,  but  is  also  now  most  universally- 
regulated  by  statutes  and  rules  of  court. 

II.  Necessity  of  the  Assignment— 1.  In  General.— It  is  generally 
said  that  the  assignment  of  errors  in  the  appellate  court  is  just 
as  essential  as  the  declaration  or  complaint  in  the  lower  court.  It 
is  jurisdictional  and  cannot  be  dispensed  with  by  agreement  of 
the  parties.*  Without  it  the  court  has  no  means  of  knowing 
what  rulings  are  presented  for  its  review,  and  in  fact  has  nothing 
before  it.* 


the  court  below,  for  which  the  judg- 
ment should  be  reversed,  so  as  to  ob- 
viate the  necessity  of  the  discussion 
by  the  opposite  party  and  the  exami- 
nation by  the  court  of  all  the  ques- 
tions which  may  have  been  raised  on 
the  trial  of  the  case  in  the  lower  court 
or  suggested  by  the  record,  in  which 
it  can  be  supposed  that  there  can  be 
any  error."  Per  Moore,  J.,  in  Clem- 
ents V.  Hearne,  45  Tex.  415. 

A  General  Assignment  is  calculated  to 
leave  the  opposite  parly  in  the  dark  as 
to  the  point  he  will  be  required  to 
meet;  and  on  the  argument  he  may 
find  his  conjectures  on  the  subject  en- 
tirely wrong.  And  there  is  always 
danger  that  the  court  will  mistake  the 
real  points  in  the  case;  while  the 
record  will  never  sufficiently  indicate 
what  they  were  if  it  should  subse- 
quently become  necessary  to  know. 
Altman  t^. Wheeler,  18  Mich.  240. 

Wot  an  Argument. — But  the  object  of 
the  assignments  is  to  apprise  the  op- 
posite party  of  the  points  to  be  ar- 
gued, and  not  of  the  arguments. 
Crandall  v.  State,  10  Conn.  370. 

1.  Haas  V.  Pueblo  County.  5  Colo. 
125;  Henderson  v.  Halliday,  10  Ind. 
24;  Derby  v.  Hannin,  15  How.  Pr. 
(N.  Y.  Supreme  Ct.)  32;  Wells  v. 
Martin,  i  Ohio  St.  386. 

In  Missouri  the  assignment  cannot 
be  dispensed  with  by  agreement. 
Snyder  v.  Hopkins,  39  Mo.  418;  nor 
can  the  errors  be  waived  and  the 
court  requested  to  decide  the  case 
upon  its  merits.  Parkville  v.  Clough, 
39  Mo.  520. 

In  Oregon  it  is  said  that  the  dis- 
missal of  an  appeal  for  want  of  an  as- 
signment of  errors  is  not  on  the 
ground  that  the  court  has  no  jurisdic- 
tion of  the  appeal,  but  because  the 
appellant  has  failed  to  inform  the  ad- 
verse party  as  to  the  grounds  of  error 
intended  to  be   relied  upon.      Wood- 


ruff V.  Douglas  County,  17  Oregon 
314- 

In  the  Federal  Circuit  Court  of  Appeals 
the  rule,  requiring  a  dismissal  for 
want  of  an  assignment,  by  its  express 
terms  is  so  far  not  jurisdictional  that 
in  a  proper  case  the  court  may  enter- 
tain the  appeal  and  notice  a  plain 
error  not  assigned.  Dufour  v.  Lang, 
2  U.  S.  App.  477,  54  Fed.  Rep.  913, 
where,  however,  a  compliancje  with 
the  rule  in  all  cases  was  recommended 
as  the  better  practice.  See  also  Gray 
V.  Havemeyer,  53  Fed.  Rep.  178; 
CouUiette  v.  Thomason,  50  Fed.  Rep. 
787;  Farrar  v.  Churchill,  135  U.  S, 
614. 

2.  "The  assignment  of  errors  is 
the  cause  of  action  in  this  court;  and 
where  none  is  filed,  there  is  nothing 
for  the  court,  or  any  judge  thereof,  to 
act  upon,  even  for  granting  a  super- 
sedeas. A  supersedeas  cannot  be 
granted  where  there  is  no  assignment 
of  error.  The  clerk  cannot  issue  a 
notice  till  there  is  such  assignment 
[see  rule  20],  for  the  assignment  gov- 
erns him  as  to  parties.  It  is  the  praec- 
ipe as  well  as  complaint."  Per  Per- 
kins, J.  Henderson  v.  Halliday,  10 
Ind.  24. 

Excuses  for  Failure  to  File.  —  Th.e 
sudden  and  unexpected  impoverish- 
ment of  the  plaintiff  in  error  is  not 
good  cause  for  failure  to  file  an  as- 
signment. Kirchner  v.  Charez  (N. 
Mex.,  1892),  30  Pac.  Rep.  951.  And 
the  necessity  of  the  assignment  is 
not  obviated  by  the  excuse  that  there 
is  but  one  point  relied  upon,  and  that 
is  apparent  from  the  record  and  argu- 
ment.     Barnhart  v.  Farr,  55  Iowa  366. 

In  Indiana  the  necessity  of  filing  an 
assignment  was  not  dispensed  with 
by  the  adoption  of  a  rule  requiring 
the  filing  of  an  abstract.  Maulden  v. 
Runyan,  26  Ind.  175. 

Washington. — By  correct  interpreta- 
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Effect  of  Failure  to  File. — The  failure  to  file  an  assignment  of  errors 


tion  the  Practice  Act  of  Washington 
requires  a  specification  of  errors 
committed  in  the  lower  court  similar 
to  that  which  constitutes  an  assign- 
ment of  errors  in  a  suit  in  error. 
Coleman  v.  Yesler,  i  Wash.  Ter.  591. 

In  Louisiana,  when  the  record  is  cer- 
tified to  contain  all  the  testimony  ad- 
duced, documents  filed,  and  proceed- 
ings had,  an  assignment  of  errors  is 
not  absolutely  necessary.  Louisiana 
State  Bank  v.  Cammack,  21  La.  Ann. 
133;  Nott  V.  Brander,  14  La.  368; 
State  V.  Giffin,  15  La.  Ann.  420; 
Kearny  v.  Nixon,  17  La.  Ann.  318; 
Bossier  v.  Carradine,  18  La.  Ann.  261. 

"  When  the  record  enables  the 
court  to  decide  on  the  merits,  either 
party  may,  at  any  time,  refer  the 
court  to  any  error  apparent  on  its 
face,  without  making  a  formal  assign- 
ment thereof."  State  v.  Balize,  38 
La.  Ann.  542.  See  also  State  v.  Hen- 
derson, 13  La.  489  ;  State  v.  Louisi- 
ana Bank,  5  Martin,  n.  s.  (La.)  327; 
State  V.  Behan,  20  La.  Ann.  389; 
State  V.  Morel,  20  La.  Ann.  402;  State 
V.  Krepple,  20  La.  Ann.  402;  State  v. 
Hauks,  38  La.  Ann.  468. 

When  the  case  in  the  court  below  is 
decided  upon  an  exception  to  the  suf- 
ficiency of  the  plaintiff's  petition,  an 
assignment  is  not  necessary.  Wood 
V.  Henderson,  2  La.  Ann.  220;  Hiest 
V.  New  Orleans,  14  La.  Ann.  133. 

Where  the  certificate  of  the  clerk 
attests  that  the  transcript  contains 
all  the  testimony  adduced  on  the 
trial,  and  the  appellant  relies  on  a  bill 
of  exceptions,  no  assignment  of  er- 
rors is  necessary.  Janin  v.  Creditors, 
10  La.  554. 

And  where  a  statement  of  facts  is 
relied  upon,  even  in  part,  errors  ap- 
parent on  the  face  of  the  record  need 
not  be  formally  assigned  in  writing 
within  ten  days  after  the  record  is 
brought  up,  but  may  be  presented 
orally  at  the  hearing.  Kraentler  v. 
U.  S.  Bank,  12  Rob.  (La.)  461. 

But  if  the  appellant  does  not  rely 
upon  a  statement  of  facts,  an  excep- 
tion to  the  judge's  opinion,  or  special 
verdict,  and  does  not  within  ten  days 
after  the  record  is  brought  up  file  a 
written  paper  stating  specially  an 
error  of  law  appearing  on  the  face  of 
the  record,  his  appeal  will  be  dis- 
missed. Kenion  v.  Hawes,  17  La. 
Ann.    36.     See    also    Powell   v.    Will- 


iams, 5  Rob.  (La.)  169;  Young  v.  Al- 
puente,  i  Rob.  (La.)  196;  Byrne  z/.  Rid- 
dell,  2  La.  Ann.  11. 

In  Kentucky  the  act  of  April  4,  1884, 
repealed  so  much  of  the  Code  as  re- 
quired the  filing  of  an  assignment  of 
errors.  Louisville,  etc.,  R.  Co.  v. 
Brice,  83  Ky.  210. 

In  Texas  the  omission  of  the  plain- 
tiff in  error  to  assign  errors  is  often 
supplied  by  the  parties  agreeing  to  an 
assignment  in  the  Supreme  Court. 
Legon  V.  Withee,  25  Tex.  350. 

Federal  Courts. — In  Green  v.  Wat- 
kins,  6  Wheat.  (U.  S.)  260,  it  was  said 
by  Story,  J.,  that  a  specific  assign- 
ment of  errors  had  never  been  in- 
sisted on  in  the  Supreme  Court  as  a 
preliminary  to  argument  or  decision 
of  the  cause. 

California. — The  term  "assignment 
of  errors  "  does  not  occur  in  the  Prac- 
tice Act  of  California,  nor  is  it  known 
there  in  its  common-law  sense.  But 
a  statement  on  appeal  is  required,  the 
essential  element  of  which  is  the 
specification  of  the  particular  error. 
If  this  is  insufficient  only  the  errors 
disclosed  by  the  judgment  roll  will  be 
considered.  Hulton  v.  Reed,  25  Cal. 
478;  Barrett  v.  Tewksbury,  15  Cal. 
354.  See  also  Burnett  v.  Pacheco,  27 
Cal.  408. 

Without  the  specification  the  state- 
ment is  of  no  avail.  Walls  v.  Pres- 
ton, 25  Cal.  59. 

TTtah. — A  similar  practice  prevails  in 
Utah.  Bankhead  v.  Union  Pac.  R. 
Co.,  2  Utah  507. 

Massachusetts.  —  Upon  a  writ  of 
error  an  assignment  of  errors  and  a 
scire  facias  to  hear  them  is  necessary; 
and  by  inserting  the  assignment  in 
the  scire  facias  a  decision  may  be  ob- 
tained at  the  first  term.  Pembroke  v. 
Abington,  2  Mass.  142.  Com.  v.  Shel- 
don, 3  Mass.  188;  Peirce  v.  Adams,  8 
Mass.  383. 

Certiorari. — No  assignment  is  neces- 
sary on  a  common-law  certiorari. 
Stokes  V.  Jacobs,  10  Mich.  290;  Com. 
V.  Sheldon,  3  Mass.  188. 

However,  on  a  writ  of  error  to  re- 
view the  decision  of  the  court  upon  a 
certiorari  from  the  court  to  a  justice 
of  the  peace  an  assignment  of  errors 
is  essential.  It  will  not  be  sufficient 
to  rely  on  the  assignment  in  the  affi- 
davit for  the  certiorari.  Burnham  v. 
Van  Gelder,  32  Mich.  490. 
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must  consequently  entail  an  affirmance  of  the  judgment  or  de- 
cree,* or  a  dismissal  of  the  appeal.* 


1.  McNeill  V.  Kyle,  86  Ala.  338; 
Sutherland  v.  Putnam  (Arizona,  1890), 
24  Pac.  Rep.  320;  Globe  Inv.  Co.  v.  Boy- 
urn  (N.  Dak.,  1894),  58  N.  W.  Rep.  339; 
Stowe  V.  Mapes  Formula  Guano  Co., 
21  Fla.  153;  Buckley  ».  Eaton,  60  111.  252; 
Lancaster  v.  Waukegan,  etc.,  R.  Co., 
132  111.  492;  Twogood  V.  Reily,  48 
Iowa,  546;  Freeman  v.  Rhodes,  36 
Minn.  297;  Rushfeldt  v.  Share,  37 
Minn.  282;  Taylor  z'.  Plummer,  105  N. 
Car.  56;  Wells  v.  Martin,  i  Ohio  St.  386. 

U.  S.  Supreme  Court. — If  there  is  no 
assignment  of  error  the  court  may  dis- 
miss the  case  or,  on  motion  of  the  de- 
fendant in  error,  open  it  and  affirm 
the  judgment.  Maxwell  v.  Stewart, 
21  Wall.  (U.  S.)  71;  Ryan  v.  Koch,  17 
Wall.  (U.  S.)  19;  Treat  v.  Jemison,  20 
Wall.  (U.  S.)  652;  Dugger  v.  Taylor, 
121  U.  S.  286;  Benites  v.  Hampton, 
123  U.  S.  519.  Compare  Farrar  v. 
Churchill,  135  U.  S.  614. 

Missouri. — Cogswell  v.  Randolph,  40 
Mo.  603;  Rodgers  v.  Rodgers,  41  Mo. 
493;  Thomas  v.  Gibson,  41  Mo.  497; 
Walker  v.  Little,  31  Mo.  504;  Brun- 
gard  V.  Jaeger,  31  Mo.  504;  Lewis  v. 
Hart,  31  Mo.  505;  St.  Louis  Bldg.,  etc., 
Assoc.  V.  La  Barge,  31  Mo.  561; 
Ivory  V.  Pearson,  32  Mo.  230;  Ber- 
nicker  v.  Claus,  32  Mo.  231;  State  v. 
Spaunhorst,  32  Mo.  232;  Clemens  v. 
Clemens,  32  Mo.  456;  Rannells  v. 
Flynnj  44  Mo.  604;  State  v.  Whitten, 
23  Mo.  App.  459. 

Texas. — Geiselman  v.  Brown,  30 
Tex.  760;  Burns  v.  Wiley,  35  Tex.  20; 
Draper  v.  Hillen  (Tex.,  1888),  10 S.  W. 
Rep.  457;  Jamieson  z/.  Masterson  (Tex. 
Civ.  App.,  1894),  24  S.  W.  Rep.  853. 
See  Clark  v.  Cox  (Tex.  Civ.  App., 
1894),  26  S.  W.  Rep.  1116. 

Suggestion  ofD  elay . — InTexas, where 
no  error  is  assigned  and  the  error  does 
not  go  to  the  foundation  of  the  action, 
the  court  may  affirm  the  judgment; 
but  if  delay  is  suggested  by  the  appel- 
lee the  judgment  will  be  revised  and 
reversed  for  any  error  apparent  upon 
the  record,  though  not  assigned. 
Riggs  V.  Horde,  25  Tex.  426;  Moody 
V.  Benge,  28  Tex.  545;  Wheeler  v. 
Phillips  (Tex.  Civ.  App.,  1893),  22  S. 
W.  Rep.  543.  The  suggestion  of  delay 
operates  as  a  waiver  of  the  want  of 
an  assignment.  Batey  v.  Dibrell,  28 
Tex.  172. 

In   California,    where   the    record    is 


voluminous,  and  there  is  no  brief  nor 
any  abstract  of  facts  nor  any  assign- 
ment of  errors,  the  judgment  will  be 
affirmed.  Mokelumne  Hill  Canal,  etc., 
Co.  V.  Woodbury,  10  Cal.  1S7. 

Exceptions  under  Special  Circumstances 
— Cotutecticut. — Where,  after  a  motion 
of  error  brought  to  the  Supreme  Court 
had  been  argued  and  submitted  for 
decision,  it  appeared  that  there  was  no 
special  assignment  of  errors,  the  case 
was  remanded  to  the  Superior  Court 
with  leave  to  the  plaintiff  in  error  to 
make  a  special  assignment  of  errors, 
and  to  reargue  the  case  before  the 
former  court,  upon  such  terms  as  the 
latter  court  might  impose.  Bissell  v. 
Spencer,  8  Conn  504. 

Pennsylvania. — Where  the  appellant 
failed  to  furnish  the  court  with  a  copy 
of  his  assignment  of  errors,  but  the 
errors  assigned  on  the  record  were  a 
copy  of  the  exceptions  filed  by  the  ap- 
pellant to  the  conclusions  of  the  trial 
judge,  the  latter  assignment  was 
accepted  as  sufficient.  Spaulding  v. 
Ferguson,  158  Pa.  St.  219. 

North  Carolina.  —  In  Gregory  v. 
Forbes,  94  N.  Car.  220,  where  the  ap- 
pellant, against  whom  judgment  of 
nonsuit  had  been  entered,  relying  on 
a  loose  but  unwarranted  practice,  did 
not  sufl5ciently  assign  errors,  the  Su- 
preme Court  deemed  it  just  and  proper 
to  remand  the  case,  unless  the  parties 
could  agree  upon  the  necessary  amend- 
ments in  that  court,  although  for  want 
of  an  assignment  the  judgment  would 
ordinarily  be  affirmed.  See  Holly  v. 
Holly,  94  N.  Car.  639. 

Alabarna. — In  Waters  v.  Creagh,  4 
Stew.  &  P.  (Ala.)  81,  a  judgment  which 
had  been  affirmed  for  want  of  an  as- 
signment of  errors  was  reluctantly  set 
aside,  under  the  special  circumstances 
of  the  case;  among  others  there  hav- 
ing been  a  conversation  between  coun- 
sel in  which  it  had  been  agreed  the 
plaintiff  in  error  might  make  the  as- 
signment at  his  leisure,  and  the  de- 
fendant not  having  been  prejudiced 
by  the  delay. 

2.  State  V.  Brown  (Md.,  1889),  16 
Atl.  Rep.  722;  McKinnon  v.  Atkins, 
60  Mich.  418.  Berg  v.  Bishop,  39  Mo. 
356;  Stanton  v.  Slabaugh  (Mo.,  1889), 
II  S.  W.  Rep.  577;  McLeod  v.  Dicken- 
son, II  Mont.  438.  See  Hill  v.  People, 
ID  N.  Y.  463. 
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Errors  Not  Considered. — As  the  purpose   of   the  assignment   is  ta 


Illinois. — Conlon  v.  Manning,  43  111. 
App.  363;  Wilcox  V.  Moore,  44  111. 
App.  293;  Anderson  v.  Olin,  44  III. 
App.  294;  Waixel  v.  Harrison,  35  111. 
App.  571;  Ditch  V.  Sennott,  116  111. 
288. 

Objection  Before  Submission. — Where 
the  attention  of  the  court  is  called 
before  the  submission  of  a  cause  to  the 
failure  to  assign  errors  upon  the  rec- 
ord, it  may  require  such  errors  to  be 
assigned  instanter,  upon  penalty  of 
dismissal ;  but  after  the  cause  has  been 
submitted  it  is  too  late  to  make  such 
an  order;  and  the  case  will  be  dis- 
missed if  no  errors  are  assigned  upon 
the  record.     Benneson  v.  Savage,  119 

111.  135. 

Indiana. — Dronberger  v.  Murphy, 
10  Ind.  552;  Breeding  v.  Shinn,  11 
Ind.  547;  Morgan  County  v.  Gentry, 
13  Ind.  289;  Douglas  v.  Michigan  Road 
Co.,  13  Ind.  471;  Evans  z/.  Doyle,  13 
Ind.  496;  Fullenwider  v.  Sayler,  13 
Ind.  352;  Deputy  v.  Hill,  85  Ind.  75; 
Pruitt  V.  Edinburg,  etc.,  Turnpike 
Co.,  71  Ind.  244;  Pahmeyer  v.  Grover- 
man,  60  Ind.  7;  Elder  v.  Sidwell,  66 
Ind.  316;  Hawkins  v.  McDougal,  126 
Ind.  544. 

Iowa. — Tizzard  v.  Fay,  63  Iowa  213; 
Thompson  v.  Frederickson  (Iowa, 
1893),  54  N.  W.  Rep.  468. 

Objection  Too  Late. — The  objection 
must  be  made  by  the  appellee  before 
argument.  A  suggestion  or  request 
made  in  argument  only  or  after  argu- 
ment will  not  be  sufficient.  French  f. 
French,  84  Iowa  655;  Andrews  w.  Bur- 
dick,  62  Iowa  714.  Thus  the  appeal 
will  not  be  dismissed  for  want  of  an 
assignment  where  the  appellee  does 
not  make  the  objection  until  after  the 
case  has  been  fully  argued,  and  it  is 
not  shown  that  notice  of  the  motion  to 
dismiss  has  been  served  upon  the  ap- 
pellant, if  the  case  is  not  such  that  the 
court  deems  it  proper  to  enforce  the 
rule  requiring  the  assignment  though 
waived  by  the  parties.  Smith  v.  Hill, 
83  Iowa  684. 
North  Carolina. — Pleasants  v.  Raleigh, 
etc.,  R.  Co.,  95  N.  Car.  195;  Carroll  v. 
Harden,  97  N.  Car.  191.  When  a  re- 
cordari  in  the  nature  of  a  writ  of  false 
judgment  has  been  sued  out  and  the 
plaint  returned,  an  assignment  of 
errors  should  be  made  by  the  petition- 
er or  plaintiff  in  the  writ.  And  if  no 
errors  are  assigned,  the  proper  course 


is  to  dismiss  the  recordari  and  award  a 
procedendo.  Leatherwood  v.  Moody, 
3  Ired.  (N.  Car.)  129. 

Texas. — Green  v.  Blalack,  25  Tex. 
417;  Dyer  v.  Dement,  37  Tex.  431. 

Where  there  was  no  assignment  of 
errors,  and  the  appellee  presented  the 
ground  that  errors  in  the  judgment 
were  waived  for  want  of  an  assign- 
ment, although  he  argued  some  of  the 
questions  raised  on  the  exceptions 
taken  in  the  court  below,  this  was 
considered  as  a  motion  on  his  part  to 
dismiss  for  want  of  an  assignment,  and 
was  accordingly  granted.  Chevallier 
V.  Whitaker,  8  Tex.  204. 

Where  the  plaintiff  in  error,  a  surety 
on  a  replevy  bond,  filed  a  petition  in 
error,  gave  bond,  and  filed  the  record 
and  a  brief  in  the  court  above,  but  as- 
signed no  errors,  asking  a  reversal  of 
the  judgment  on  the  errors  assigned 
by  the  principal  of  the  bond,  who  was 
not  a  party  at  the  time  in  the  court 
above,  important  questions  not  being 
discussed  in  the  briefs  of  the  parties, 
and  the  case  standing  in  an  embarrass- 
ing condition,  the  court  dismissed  it 
for  want  of  an  assignment;  although 
dismissal  for  such  cause  was  usual 
only  upon  motion  of  the  defendant 
in  error.  Legon  v.  Withee,  25  Tex. 
350. 

In  Washington,  with  the  technical 
writ  of  error  the  technical  assignment 
of  errors  has  also  been  abolished,  and 
any  orderly  statement  of  the  errors 
in  the  appellant's  brief  will  suffice. 
McReavy  v.  Eshelman,  4  Wash.  757. 
And  before  the  act  of  1891  an  appeal 
would  not  be  dismissed  for  want  of  an 
assignment  where  errors  were  speci- 
fied in  the  motion  for  a  new  trial  and 
cited,  though  informally,  in  the  appel- 
lant's brief.  Watson  v.  Gray's  Har- 
bor Brick  Co.,  3  Wash.  283.  But  see 
Brown  v.  Hazard,  2  Wash.  Ter.  464; 
Frazier  v.  Venen,  3  Wash.  Ter.  392; 
Territory  v.  Langford,  3  Wash.  Ter. 
279;  Savage  v.  Maresch,  3  Wash.  Ter. 
259,  in  all  of  which  cases  the  appeal 
was  dismissed  for  want  of  an  assign- 
ment. 

In  Louisiana  "  the  failure  to  file  an 
assignment  of  errors  is  not  a  cause  to 
dismiss  an  appeal;  but,  on  the  con- 
trary, the  assignment  of  errors  is  a 
means  to  prevent  the  dismissal  of  a 
defective  record."  Warfield  v.  Ham- 
let, 28  La.  Ann.  814. 
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relieve  the  court  of  the  onerous  and  time-consuming  task  of 
examining  a  voluminous  record,  errors  not  complained  of  in  it, 
although  there  is  some  assignment,  will  not  be  considered  even 
though  urged  viva  voce  at  the  hearing.* 


1.  Campbell  v,  French,  6  T.  R.  200; 
Runnals  v.  Aycock,  78  Ga.  553;  Lillard 
V.  Lillard,  5  B.  Mon.  (Ky.)  340;  Shock- 
ley  V.  Niess,  3  J.  J.  Marsh.  (Ky.)  96; 
Hearn  v.  Gould,  51  Md.  319;  Kehoe  v. 
Allen,  92  Mich.  464;  Larkin  v.  Mitch- 
ell, etc..  Lumber  Co.  42  Mich.  296; 
State  V.  Hays,  38  Minn.  475;  In  re 
Grandstrand,  49  Minn.  438;  Gifford  v. 
Weber,  38  Mo.  App.  595;  Carron  v. 
Wood,  10  Mont.  500;  Gallatin  Canal 
Co.  V.  Hay,  10  Mont.  528;  Derby  v. 
Hannin,  15  How.  Pr.  (N.  Y.  Supreme 
Ct.)  32;  Schoenfeld  v.  Heman,  i  Cine. 
Super.  Ct.  Rep.  (Ohio)  401;  Wells  z/. 
Martin,  i  Ohio  St.  386;  Pollock  v.  Co- 
hen, 32  Ohio  St.  514;  Bradford  z/.  Ter- 
ritory, I  Okl.  366;  Thompson  v.  Mc- 
Connell,  i  Grant's  Cas.  (Pa.)  396;  Van- 
lear  v.  Vanlear,  4  Yeates  (Pa.)  3;  Ar- 
thurs V.  Smathers,  38  Pa.  St.  40;  Pur- 
sell  V.  Stover,  no  Pa.  St.  43;  Carter  z/. 
Lewis,  15  La.  Ann.  574;  Blanchard  v. 
Luce,  19  La.  Ann.  46.  But  see  Kraeut- 
ler  V.   U.  S.  Bank,  12   Rob.  (La.)  461. 

Alabama. — Ripley  z/.Coolidge,  Minor 
(Ala.)  11;  Morgan  v.  Crabb,  3  Port. 
(Ala.)  470;  Long  v.  Rodgers,  19  Ala. 
321;  Van  Eppes  v.  Smith,  21  Ala.  317; 
Russell  V.  Desplous,  25  Ala.  514;  Fea- 
gan  V.  Kendall,  43  Ala.  628;  Rowland 
V.  Plummer,  50  Ala.  182;  Erwin  v. 
Reese,  54  Ala.  589;  Truss  v.  David- 
son, 90  Ala.  359;  West  v.  Thomas,  97 
Ala.  622. 

But  where  there  was  no  joinder  in 
error  and  the  party  might  have  been 
permitted  to  reassign,  the  court  ex- 
amined an  error  not  covered  by  the 
assignment.  Evans  v.  St.  John,  9 
Port.  (Ala.)  186. 

Calif  ornia ,  Colorado , and  Connecticut. — 
Jackson  v.  Feather  River,  etc..  Water 
Co.,  14  Cal.  18;  Reynolds  v.  Lawrence, 
15  Cal.  359;  Wixon  v.  Bear  River,  etc., 
Co.,  24  Cal.  367;  Crowther  v.  Row- 
landson,  27  Cal.  376;  Miller  v.  Wade, 
87  Cal.  410;  Schroeder  v.  Schmidt,  74 
Cal.  459;  Sellarz/.  Clelland,  2  Colo.  532; 
Kiskadden  v.  Allen,  7  Colo.  206;  Pat- 
rick, etc.,  Co.  V.  Skoman,  i  Colo.  App. 
323;  Reynolds  v.  Reynolds,  15  Conn. 
83;  National  Shoe,  etc..  Bank's  Appeal, 
55  Conn.  469. 

Illinois. — Gilbert  v.  Maggord,  2  111. 
471;  Jackson  v.  Warren,   32  111.    331; 


Indianapolis,  etc.,  R.  Co.  v.  Rhodes, 
76  111.  285;  Protection  L.  Ins.  Co.  v. 
Foote,  79  111.  361;  Page  v.  People,  99 
111.  418;  People  V.  Illinois,  etc.,  R.,  etc., 
Co..  122  111.  506;  Quigly  V.  Harold,  22 
111.  App.  269.  See  East  St.  Louis 
Union  R.  Co.  v.  East  St.  Louis,  39  111. 
App.  398;  Davis  V.  Lang  (111.,  1894),  38 
N.  E.  Rep.  635. 

Ifidiana. ^Ta.m  v.  Shaw,  ro  Ind.  469; 
Hutts  V.  Hutts,  62  Ind.  214;  Williams 
V.  Riley,  88  Ind.  290;  Starkey  v. 
Starkey  (Ind.,  1894),  36  N.  E.  Rep. 
287;  Line  v.  State,  131  Ind.  468;  Irey 
V.  Mater,  134  Ind.  238;  Reiney  v.  Gar- 
retson,  i  Ind.  App.  548. 

The  failure  to  assign  errors  is  a  tacit 
admission  that  none  exists.  Reno 
V.  State,  6  Ind.  308. 

A  party  will  not  be  allowed  to  assign 
one  class  of  errors  and  argue  another. 
Hollingsworth  v.  State,  8  Ind.  257. 

Iowa. — Piatt  V.  Hedge,  10  Iowa  591; 
Bevan  v.  Hayden,  13  Iowa  127;  Clark 
V.  Polk  County,  19  Iowa  248;  Roberts 
V.  Cass,  27  Iowa  225;  Todd  v.  Bran- 
ner,  30  Iowa  439;  Wood  v.  Whitton, 
66  Iowa  295;  Brigham  v.  Retelsdorf, 
73  Iowa  712;  Duncombe  v.  Powers,  75 
Iowa  185;  Winebrenner  v.  Brunswick- 
Balke-Collender  Co.,  82  Iowa  741;  As- 
pegren  v.  Kotas  (Iowa,  1894),  59  N. 
W.  Rep.  273. 

Nebraska. — KroU  v.  Ernst,  34  Neb. 
482;  Haverly  v.  Elliott,  39  Neb.  201; 
Oliver  v.  Chicago,  etc.,  R.  Co.  (Neb., 
1894),  59  N.  W.  Rep.  351;  Wiseman  v. 
Ziegler  (Neb.,  1894),  60  N.  W.  Rep. 
320;  Hedrick  v.  Strauss  (Neb.,  1894), 
60  N.  W.  Rep.  928. 

Texas. — By  statute  in  Texas  errors 
not  assigned  are  waived,  and  will  not 
be  considered.  Geiselman  v.  Brown, 
30  Tex.  760;  Teas  v.  McDonald,  13 
Tex.  349;  Oliver  v.  Chapman,  15  Tex. 
400;  Anderson  v.  Anderson,  23  Tex. 
639;  Bullock  V.  Hayter,  24  Tex.  9; 
Carson  v.  Russell,  26  Tex.  452;  Wal- 
lace V.  Bogel,  66  Tex.  572;  Sabine, 
etc.,  R.  Co.  V.  Hadnot,  67  Tex.  503; 
Scherff  v.  Missouri  Pac.  R.  Co.,  81 
Tex.  471;  Harris  z/.  Monroe  Cattle  Co. , 
84  Tex.  674;  Galveston,  etc.,  R.  Co.  v. 
Cooper,  85  Tex.  431;  Smith  v.  Eck- 
ford(Tex.,  1891),  18  S.  W.  Rep.  210; 
Brown  v.   Elmendorf  (Tex.,   1894),  26 
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Waiver  of  Errors  Assigned It   is  for  the   further  protection    of  the 

court  that  the  rule,  that  errors  assigned  will  not  be  considered  un- 
less presented  in  the  brief  or  insisted  on  in  argument,  has  been 
adopted  and  strictly  enforced  except  in  criminal  cases.*  See 
article  BRIEFS. 


S.  W.  Rep.  1043;  Swearingen  v.  Reed, 
2  Tex.  Civ.  App.  364;  Campbell  v. 
Fisher  (Tex.  Civ.  App.,  1893),  24  S. 
W.  Rep.  661;  Galveston  City  R.  Co. 
V.  Tompkins  Co.  (Tex.  Civ.  App., 
1894),  26  S.  W.  Rep.  774;  Landrum  v. 
Guerra  (Tex.  Civ.  App.,  1894),  28  S. 
W.  Rep.  358. 

North  Carolina. — Lytle  v.  Lytle,  94 
N.  Car.  522;  Wallace  v.  Robeson,  100 
N.  Car.  206;  Stewart  v.  Register,  108 
N.  Car.  588. 

Although  by  statute  in  North  Caro- 
lina the  charge  of  the  court  below  is 
to  be  deemed  excepted  to,  without  ac- 
tual exception  at  the  time,  it  is  no  less 
the  duty  of  counsel  to  make  out  specif- 
ically the  assignment  of  errors  in  the 
charge  when  making  up  the  case  on 
appeal.  McKinnon  v.  Morrison,  104 
N.  Car.  354;  Carlton  v.  Wilmington, 
etc.,  R.  Co.,  104  N.  Car.  365;  Pollock 
V.  Warwick,  104  N.  Car.  638;  Taylor 
V.  Plummer,  105  N.  Car.  56;  Hinson 
V.  Powell,  log  N.  Car.  534;  State  v. 
Black,  109  N.  Car.  856;  Lower.  Elliott, 
107  N.  Car.  718;  Lee  v.  Williams,  iii 
N.  Car.  200;  Davis  v.  Duval,  112  N. 
Car.  833.  See  Lindsey  v.  Sanderlin, 
104  N.  Car.  331. 

1.  Patrick,  etc.,  Co.  v.  Skoman,  i 
Colo.  App.  323;  Franz  Falk  Brewing 
Co.  V.  Mielenz,  5  Dakota  Ter.  136; 
Estey  Mfg.  Co.  v.  Runnels,  55  Mich. 
130. 

Alabama. — McGill  v.  Monette,  i  Ala. 
Sel.  Cas.  285;  Cunningham  z'.  Carpen- 
ter, ID  Ala.  log;  Robinson  v.  Tipton, 
31  Ala.  595;  Weathers  v.  Spears,  32 
Ala.  481;  Woodruff  v.  Hinson,  68  Ala. 
368.  Errors  not  insisted  on  will  not 
be  considered,  except,  perhaps,  want 
of  jurisdiction.  Micou  v.  Tallassee 
Bridge  Co.,  47  Ala.  652,  citing  Ar- 
rington  v.  Roach,  42  Ala.  155;  Hen- 
derson V.  Huey,  45  Ala.  284;  Long  v. 
Rodgers,  19  Ala.  321;  Weathers  v. 
Spears,  27  Ala.  455  Howard  v.  Cole- 
man, 36  Ala.  721.  See  also  Goolsbee 
V.  Fordham,  49  Ala.  202;  Price  v. 
Stone,  4g  Ala.  543;  Sharp  v.  Robert- 
son, 76  Ala.  343;  Robertson  v.  Brad- 
ford, 73  Ala.  116. 

In  civil  cases  it  is  within  the  discre- 
tion of  the  court  whether  it  will  notice 


errors  assigned  but    not  insisted  on. 
Lehman  v.  Meyer,  67  Ala.  396. 

Iowa. — Clise  v.  Freeborn,  29  Iowa 
no;  Soward  v.  Chicago,  etc.,  R.  Co., 
30  Iowa  551;  Snyder  v.  Eldridge,  31 
Iowa  129;  Hows  V.  Fostenson,  31  Iowa 
600;  Abbott  V.  Scott  County,  36  Iowa 
354;  Cook  V.  Sioux  City,  etc.,  R.  Co., 
37  Iowa  426;  Hale  v.  Gibbs,  43  Iowa 
380;  Hepmon  v.  Dubuque,  52  Iowa 
713;  Huiras  v.  Berkey,  51  Iowa  701; 
Clark  V.  Ralls,  50  Iowa  275;  Rice  v. 
Plymouth  County,  53  Iowa  635;  Smith 
V.  Hickenbottom,  57  Iowa  733;  Clark 
V.  Epworth,  61  Iowa  750;  Beeson  v. 
Chicago,  etc., R. Co. ,62  Iowa_i73;  Good- 
now  V.  Wells,  67  Iowa  654;  Cassady  v. 
Spofford,  57  Iowa  237;  McKeever  v. 
Jenks,  59  Iowa  300;  Wood  v.  Hallo- 
well,  68  Iowa  377;  State  v.  O'Day.  6g 
Iowa  368;  Winebrenner  v.  Brunswick- 
Balke-Collender  Co.,  82  Iowa  741. 

Though  stated  in  the  brief,  if  not 
argued,  errors  assigned  will  not  be 
considered.  Manning  v.  Burlington, 
etc.,  R.  Co.,  64  Iowa  240;  Kinser  v. 
Farmers'  Nat.  Bank,  58  Iowa  728;  Pat- 
terson V.  Seaton,  70  Iowa  689;  Marker 
V.  Dunn,  68  Iowa  720. 

Indiana. — Brundage  t-.  Deschler,  131 
Ind.  174.  An  important  assignment 
very  meagrely  discussed  will  be  con- 
sidered waived.  Louisville,  etc. ,  Ferry 
Co.  V.  Nolan,  135  Ind.  60. 

Florida. — An  assignment  submitted 
without  argument  may  be  treated  as 
abandoned.  Jacksonville,  etc.,  R. 
Co.  V.  Peninsular  Land  Transp.,  etc., 
Co.,  27  Fla.  i;  Hayes  v.  Todd  (Fla., 
1894),  15  So.  Rep.  752. 

New  Mexico. — Where  counsel  state 
that  they  do  not  insist  on  an  assign- 
ment it  need  not  be  considered  by  the 
court.  Newcomb  v.  White  (N.  Mex., 
1890),  23  Pac.  Rep.  671. 

Error  Not  Considered  in  Opinion. — Be- 
cause an  error  assigned  was  not  no- 
ticed in  the  opinion  of  the  court,  it  is- 
not  therefore  to  be  presumed  that  it 
was  not  considered.  Murphy  z'.  Hobbs, 
8  Colo.  130. 

Cross-Assignments  not  referred  to  in 
the  brief  of  the  appellee  will  not  be 
considered.  Willis  v.  Smith,  72  Tex. 
565. 
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Fundamental  Errors. — But,  although  the  court  is  not  obliged  to  ex- 
amine errors  not  assigned,  generally  it  is  permissible  for  it  to  do 
so  in  its  discretion;*  and  it  usually  does  review  jurisdictional  and 
other  fundamental  errors  apparent  on  the  face  of  the  record, 
though  not  assigned.* 


In  a  Criminal  Case. — In  Reed  v. 
State,  15  Ohio  222,  a  criminal  case,  an 
assignment  not  argued  was  consid- 
ered. 

1.  Davis  V.  Davis,  34  Tex.  15; 
Johnston  v.  State,  29  Fla.  558;  Ives  v. 
Finch,  28  Conn.  112. 

It  is  the  duty  of  the  court  to  reverse 
if,  on  inspecting  the  record,  they  find 
a  fatal  defect.  Crandall  v.  State,  10 
Conn.  339.  See  also  Sturdevant  v. 
Stanton,  47  Conn.  580. 

Ohio. — On  error  to  the  district  court 
errors  not  assigned  may,  not  neces- 
sarily must,  be  reviewed.  Union  Ins. 
Co.  V.  McGookey,  33  Ohio  St.  555; 
Benson  t/.  Stein,  34  Ohio  St.  298.  And 
where  there  is  a  general  assignment 
covering  an  error  apparent  upon  the 
record,  though  not  specifically  as- 
signed, their  action  in  considering  it 
will  not  be  reversed.  Gittings  v.  Ba- 
ker, 2  Ohio  St.  26. 

In  Texas,  when  the  appellant  fails  to 
file  an  assignment  of  errors,  and  there 
is  no  appearance  for  the  appellee,  the 
practice  of  the  court  is  to  exercise  its 
discretion  and  dismiss  the  case  for 
want  of  an  assignment  of  errors,  or  to 
consider  and  decide  such  errors  as 
are  plainly  apparent  on  the  face  of  the 
record,  and  which  go  to  the  founda- 
tion of  the  action;  but  not  to  reverse 
for  mere  technical  errors  in  the  form 
and  manner  of  enforcing  a  valid  cause 
of  action  of  which  the  court  has  juris- 
diction, or  in  the  rulings  of  the  court 
upon  questions  not  going  to  the  essen- 
tial foundations  and  merits  of  the  case. 
Rio  Grande  R.  Co.  v.  Brownsville,  45 
Tex.  88. 

2.  Freeman  v.  Swan,  22  Ala.  106; 
McDaniel  v.  Moody,  3  Stew.  (Ala.)  314; 
Lehman  v.  Meyer,  67  Ala.  396;Tuska- 
loosa  Cotton-Seed  Oil  Co.  v.  Perry,  85 
Ala.  158;  Shute  v.  Keyser  (Arizona, 
1892),  29  Pac.  Rep.  386;  Thomas  v. 
Lane  (Arizona,  1894),  37  Pac.  Rep. 
470;  Gila  R.  I.  Co.  V.  Wolfley  (Ari- 
zona, 1890),  24  Pac.  Rep.  257;  Davis  v. 
Dodson  (Arizona,  1894),  35  Pac.  Rep. 
1058;  Millard  v.  Hathaway,  27  Cal. 
119;  Edwards  v.  Stonington  Cemetery 
Assoc,  20  Conn.  479;  Levi  v.  Daniels, 
22  Ohio  St.  38. 


Ohio. — Errors  not  assigned  will  not 
be  considered  where  substantial  jus- 
tice does  not  require  it.  Booth  v. 
Shepherd,  8  Ohio  St.  243.  But  the  real 
merits  of  a  case  should  not  be  over- 
looked on  account  of  the  manner  in 
which  errors  are  assigned;  and  where 
the  real  question  is  manifest  it  will  be 
considered  though  not  assigned.  Clark 
V.  Bayer,  32  Ohio  St.  304. 

In  Oregon,  errors  not  assigned  will 
not  be  considered  unless  they  fall 
within  one  of  the  two  exceptions  to 
the  general  rule,  which  are  (i)  want 
of  jurisdiction  over  the  subject-mat- 
ter, and  (2)  no  cause  of  action  stated. 
Weissman  v.  Russell,  10  Oregon  73; 
McKay  v.  Freeman,  6  Oregon  453; 
State  V.  McKinnon,  8  Oregon  487; 
Woodruff  V.  Douglas  County,  17  Ore- 
gon 314. 

North  Carolina. — For  failure  to  assign 
errors  the  judgment  will  be  affirmed 
unless  the  error  is  want  of  jurisdic- 
tion, or  it  is  apparent  upon  the  whole 
case  that  the  plaintiff  is  not  entitled  to 
recover.  Green  v.  Dawson,  92  N. 
Car.  6r;  Meekins  v.  Tatem,  79  N.  Car. 
546. 

But  error  not  assigned  will  not  be 
considered  unless  apparent  in  the  es- 
sential parts  of  the  record,  such  as 
the  pleadings,  verdict,  and  judgment. 
Thornton  v.  Brady,  100  N.  Car.  38. 

In  Tennessee,  if  the  court  finds  error 
in  the  record,  though  not  assigned,  it 
will  be  corrected;  and  the  judgment 
will  not  be  affirmed  merely  because 
the  error  has  not  been  assigned.  Mas- 
singale  v.  Jones,  3  Hayw.  (Tenn.)  36. 

Texas. — Salinis  v.  Wright,  11  Tex. 
572;  Rankert  v.  Clow,  16  Tex.  9;  Roy 
V.  Bremond,  22  Tex.  626;  Elliot  v. 
Mitchell,  28  Tex.  105;  Fordyce  v. 
Dixon,  70  Tex.  694;  Campbell  v, 
Kone  (Tex.  Civ.  App.,  1894),  26  S.  W. 
Rep.  231. 

Where  manifest  justice  seems  to  re- 
quire it,  a  judgment  will  be  reversed, 
though  error  has  not  been  assigned. 
Hicks  V.  Bailey,  16  Tex.  229.  See  also 
C^burne  v.  Poe,  40  Tex.  410;  Wet- 
more  V.  Woodhouse,  10  Tex.  33;  Hol- 
lingsworth  v.  Holshousen,  17  Tex.  47. 

Va.  Indiana,   to   raise   the    question 
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Cross-Errors.— The  appellee  or  defendant  in  error  cannot  take  ad- 
vantage of  errors  of  the  court  below  to  his  prejudice  unless  he 
has  made  a  cross-assignment  embracing  them.* 

2.  In  Criminal  Cases — in  General. — In  criminal  cases  the  court  is 
not  confined  to  the  errors  assigned,  nor  is  any  assignment  ab- 
solutely necessary  ;  but  in  its  absence  the  court  will  generally  ex- 
amine the  record  in  the  interests  of  justice.* 


that  the  court  did  not  have  jurisdic- 
tion of  the  subject-matter,  there  must 
be  an  assignment  of  error.  McGold- 
rick  V.  Slevin,  43  Ind.  522. 

In  Vermont  the  statute  authorizing 
a  reversal  of  a  decree  for  any  "  errors 
assigned  or  found"  does  not  imply 
that  a  formal  assignment  of  errors 
must  be  made;  but  only  that  the  court 
shall  look  into  the  whole  case  and 
"  shall  examine  all  errors  that  shall  be 
assigned  or  found."  Bishop  v.  Day, 
13  Vt.  116. 

1.  Andrews  v.  Hobson,  23  Ala.  219; 
Johnston  v.  Maples,  49  III.  loi;  Steele 
V.  Grand  Trunk,  etc.,  R.  Co.,  125  111. 
385;  St.   Louis,  etc.,  R.  Co.  v.  People, 

127  111.  627;  Pollard  V.  King,  63  111. 
36;  People  V.  Brislin,  80  111.  423;  Dick- 
son V.  Chicago,  etc.,  R.  Co.,  81  111. 
215;  St.   Louis   Bridge  Co.  v.  People, 

128  111.  422;  Gage  V.  Davis,  129  111. 
236;  Battenhausen  v.  Bullock,  8  111. 
App.  312;  Cox  V.  McGuire,  26  111.  App. 
319;  Hayes  v.  Burkam,  51  Ind.  130; 
Walls  V.  Baird,9i  Ind.  429;  Marshall- 
town  First  Nat.  Bank  v.  Wright,  84 
Iowa  728.  See  Des  Moines  Sav.  Bank 
V.  Colfax  Hotel  Co.,  79  Iowa  497. 

Although  Discussed  in  the  Brief,  cross- 
errors  not  assigned  will  not  be  con- 
sidered. Ralston  v.  Skerret  (Tex., 
1891),  17  S.  W.  Rep.  238. 

A  Bill  of  Exceptions  taken  by  an  ap- 
pellee cannot  be  noticed  when  he  has 
not  assigned  cross-errors.  White  v. 
Allen,  9  Ind.  561;  Nutter  v.  Junction 
R.  Co.,  13  Ind.  479. 

"  Undoubtedly  an  appellate  court, 
where  proper  exceptions  have  been 
taken  and  errors  are  properly  as- 
signed, may  disregard  certain  errors, 
upon  the  ground  that  they  would  have 
been  immaterial  had  the  court  prop- 
erly ruled  on  other  questions;  but  in 
such  cases  it  is  indispensable  that 
cross-errors  be  assigned  in  regard  to 
the  rulings  on  the  other  questions." 
Pearson  v.  Zehr,  125  111.  573. 

Where  the  plaintiff  sued  the  city 
and   the   abutting  owner  jointly   for 


damages  caused  by  a  defective  side- 
walk, and  on  appeal  by  the  plaintiff 
alone  no  error  was  assigned  involving 
the  question  of  the  city's  liability,  the 
city  could  not  raise  the  question  in  the 
appellate  court.  Mathews  v.  Cedar 
Rapids,  80  Iowa  459. 

2.  State  V.  Dotson,  115  Mo.  399; 
State  V.  Staton,  74  Iowa  762;  States. 
King,  74  Iowa  763;  State  v.  Bennett, 
74  Iowa  757;  Reed  v.  State,  15  Ohio 
217. 

By  the  Code  of  Alabama  no  assign- 
ment of  errors  is  necessary  in  crim- 
inal cases;  but  the  court  must  render 
such  judgment  on  the  record  as  the 
law  demands.  Robertson  v.  State,  43 
Ala.  325. 

In  Missonri  no  assignment  of  error 
or  rejoinder  in  error  is  necessary  in 
criminal  cases.  State  v.  Meyers,  99 
Mo.  107;  citing  State  v.  Barnett,  63 
Mo.  300;  State  v.  Krieger,  68  Mo.  98; 
State  V.  Davidson,  73  Mo.  428.  See 
also  State  v.  Ferguson,  26  Mo.  App.  8; 
State  V.  Clawson,  30  Mo.  App.  139; 
State  V.  Heffernam,  20  Mo.  App.  327; 
State  V.  Pfaff,  20  Mo.  App.  335. 

In  Montana  in  criminal  cases  no  in- 
dependent specification  of  errors  is  re- 
quired. Territory  v.  Rehberg,  6  Mont. 
467. 

Texas— /«  Cases  of  Felony.— The 
court  is  not  restricted  to  the  assign- 
ment of  errors,  and  will  reverse  for 
error  though  not  assigned  if  satisfied 
that  the  accused  has  not  been  con- 
victed according  to  law,  and  the  error 
is  of  such  a  character  that  it  cannot  be 
considered  waived  by  the  defendant 
or  cured  by  judgment.  Sutton  v. 
State,  41  Tex.  513. 

In  Washington  formerly,  when  an 
assignment  of  errors  was  required,  it 
was  necessary  in  criminal  practice. 
Cole  V.  Territory,  3  Wash.  Ter. 
99. 

In  Indiana  it  is  also  required,  and 
even  a  general  assignment  will  not 
sufl5ce.  See  Cavanaugh  v.  State,  31 
Ind.  229. 


2  Encyc.  PI.  &  Pr.— 59. 
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In  Cases  of  Misdemeanor,— This  rule,  however,  is  not  a-pplicable  uni- 
versally in  misdemeanor  cases.* 

3.  In  Equity  Cases. — Statutes  and  rules  of  court  requiring  an  as- 
signment of  errors  apply  to  cases  in  equity  as  well  as  at  law ;  * 
except  where  the  case  on  appeal  is  triable  de  novo.^ 

4.  Appeals  from  Intermediate  Appellate  Courts. — Where  an  appeal  is 
first  taken  to  an  intermediate  appellate  court,  and  thence  appealed 
to  the  court  of  last  resort,  generally  an  assignment  of  errors  is 
necessary  in  both  courts  ;  and  errors  not  assigned  in  the  former 
may  not  be  assigned  in  the  latter.* 


1.  Goode  V.  State,  2  Tex.  App.  520; 
Heilbron  v.  State,  2  Tex.  App.  537; 
Booker  v.  State,  3  Tex.  App.  227. 

Fundamental  Errors  Noticed.  —  But 
questions  of  jurisdiction  or  other  fun- 
damental errors,  as,  for  instance,  a 
fatal  defect  in  an  indictment  will  be 
considered  though  not  assigned. 
Moore  v.  State,  7  Tex.  App.  42;  Smith 
V.  State,  4  Tex.  App.  626;  Phants  v. 
State,  2  Tex.  App.  398. 

2.  Barrett  v.  Tewksbury,  15  Cal. 
354.  And  parties  will  be  confined  to 
the  errors  assigned.  Lewis  v.  Lewis, 
Minor  (Ala.)  35. 

In  the  U.  S.  Circuit  Court  of  Appeals 
the  rule  requiring  an  assignment  of 
errors  is  applicable  to  equity  as  well 
as  to  admiralty  cases  and  writs  of  er- 
ror. Dufour  V.  Lang,  2  U.  S.  App. 
477.  54  Fed.  Rep.  913.  See  article 
Admiralty,  vol.  i,  p.  280. 

In  Washington  an  assignment  was 
not  required  in  equity  cases.  Brown 
V.  Hazard,  2  Wash.  Ter.  464. 

In  Iowa  errors  must  be  assigned  in 
chancery  causes,  although  in  these  the 
assignment  may  be  often  very  general. 
Clark  V.  Larkin,  9  Iowa  391;  Thomas 
V.  McDaneld,  77  Iowa  126. 

J^ tiling  upon  Motion  or  Demurrer. — 
In  an  equity  case,  upon  appeal  from 
a  ruling  upon  a  motion  or  demurrer, 
errors  must  be  assigned.  Powers  v. 
O'Brien  County,  54  Iowa  501;  Patter- 
son V.  Jack.  59  Iowa  632;  Fink  v. 
Mohn,  85  Iowa  739.  See  Finch  v.  Hol- 
linger,  47  Iowa  173. 

Order  Appointing  a  Receiver. — But  on 
appeal  from  an  order  appointing  a  re- 
ceiver, where  the  order  is  made  upon 
an  application  contained  in  a  petition, 
and  upon  proof  by  affidavits  where  no 
separate  grounds  of  a  motion  or  de- 
murrer were  considered  by  the  court, 
no  assignment  is  necessary.  Clark  v. 
Raymond,  84  Iowa  251. 

Cross-Errors. — On  appeal  in  an  equity 


case  the  assignment  of  cross-errors 
has  been  held  not  necessary  to  bring 
the  whole  case  before  the  court.  Car- 
ter V.  Moses,  40  111.  55. 

3.  Early  v.  Burt,  68  Iowa  716; 
Hackworth  v.  Zollars,  30  Iowa  433, 
citing  Blake  v.  Blake,  13  Iowa  40; 
Ticonic  Bank  v.  Harvey,  16  Iowa  141; 
Robb  V.  Dougherty,  14  Iowa  379; 
Cooper  V.  Skeel,  14  Iowa  578;  Van- 
nice  V.  Bergen,  16  Iowa  555;  O'Con- 
nor V.  O'Connor,  15  Iowa  303;  Pierce 
V  Wilson,  2  Iowa  20;  Austin  v.  Car- 
penter, 2  Greene  (Iowa)  131. 

Case  Not  in  Proper  Condition  for  Trial 
De  Novo. — Where  an  equity  case  is  not 
in  proper  condition  on  appeal  for  a 
trial  de  novo,  it  may  be  tried  upon  an 
assignment  of  errors,  subject  to  the 
same  rules  governing  appeals  in  law 
cases.  Schmeltz  v.  Schmeltz.  52  Iowa 
512;  Snowden  v.  Snowden,  23  Iowa 
457;  Jones  V.  Clark,  37  Iowa  586; 
Lynch  v.  Lynch,  28  Iowa  326;  Mal- 
lory  V.  Luscombe,  31  Iowa  269;  Jordan 
V.  Wimer,  45  Iowa  65;  Cross  v.  Bur- 
lington, etc.,  R.  Co.,  51  Iowa  683. 

If  the  testimony  is  not  preserved 
only  errors  assigned  can  be  consid- 
ered. Twogood  V.  Reily,  48  Iowa 
546. 

Nature  of  Case  Not  Changed  by  Assign- 
ment.— If  the  appellant  does  assign 
errors  upon  appeal  from  a  suit  in 
equity  which  is  triable  de  novo,  the 
manner  of  trial  will  not  be  affected 
thereby.  .  Sherwood  v.  Sherwood,  44 
Iowa  192. 

In  an  equity  case,  where  a  cross- 
appeal  has  been  taken  and  also  as- 
signments of  error  filed,  the  latter 
step  does  not  change  the  character  of 
the  action  to  a  petition  in  error;  and 
the  party  filing  the  assignment  will 
not  be  required  to  make  his  election 
between  the  two  proceedings.  Shickle, 
etc.,  Iron  Co.  v.  Kent,  34  Neb.  568. 

4.  Ohio. — Davis  v.  Hines,  6  Ohio  St. 
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III.  Filing   and   Sebvice— 1.  Who  inay  Assign  Errors  —  rt.   In 

General. — Only  parties    to  the  suit  who    have   appealed    may 


473;  Randall  v.  Turner,  17  Ohio  St. 
262.  See  Bartges  v.  O'Neil,  13  Ohio 
St.  72. 

Illinois. — Thayer  v.  Peck,  93  111. 
357;  Litchtenstadt  v.  Rose,  98  111.  643; 
Hyslop  V.  Finch,  99  111.  171. 

"When  a  case  is  appealed  from  the 
county  to  the  circuit  court,  and  re- 
moved thence  to  this  court,  we  will 
only  look  into  the  errors  assigned  in 
the  circuit  court,  unless  the  assign- 
ment of  errors  in  this  court  questions 
the  action  of  the  circuit  court.  A 
party  will  not  be  permitted  to  assign 
errors  on  that  record  in  the  circuit 
court,  then  remove  the  case  to  this 
court  and  assign  other  and  different 
errors  on  the  record  of  the  county 
court."  Per  Walker,  C.  J.,  in  U.  S. 
Express  Co.  v.  Meints,  72  111.  293. 

Cross-errors  not  assigned  in  the  ap- 
pellate court  will  not  be  reviewed  in 
the  supreme  court.  Diversey  v.  John- 
son, 93  111.  547;  Newell  V.  Sass,  142 
111.  104.  See  Wiggins  Ferry  Co.  v. 
People,  loi  111.  446;  Page  v.  People, 
99  111.  418. 

And  though  he  assigned  errors  in 
the  appellate  court,  if  the  appellee 
does  not  assign  cross-errors  in  the  su- 
preme court,  error  to  his  prejudice 
will  not  be  noticed.  Gardner  v.  Bunn 
(111.,  18S8),  21  N.  E.  Rep.  614;  Hurd 
V.  Ascherman,  117  111.  501. 

Indiana. — On  appeal  from  the  spe- 
cial to  the  general  term  of  the  Marion 
superior  court  errors  must  be  as- 
signed; and  on  further  appeal  to  the 
supreme  court  the  general  assignment 
that  the  superior  court  in  general 
term  erred  in  affirming  or  reversing 
its  judgment  at  special  term  presents 
for  decision  all  errors  properly  as- 
signed at  the  general  term;  but  only 
such  errors  will  be  considered.  Alex- 
ander V.  North-Western  Christian 
University,  57  Ind.  466;  Huffman  v. 
Indiana  Nat.  Bank,  51  Ind.  394;  Selk- 
ing  V.  Jones,  52  Ind.  409;  Miller  v. 
State,  61  Ind.  503;  State  v.  Terre 
Haute,  etc.,  R.  Co.,  64  Ind.  297;  Wes- 
ley V.  Milford,  41  Ind.  413;  Carney  v. 
Street,  41  Ind.  396;  Van  Dusen  v. 
Kindleburger,  44  Ind.  282;  Linsman 
V.  Huggins,  44  Ind.  474;  Indianapolis 
Mfg.,  etc.,  Union  v.  Cleveland,  etc., 
R.  Co.,  45  Ind.  281;  Wilson  v.  Harri- 
son, 44  Ind.  468;  Farman  v.  Ratcliff, 
42  Ind.  537;  Cline  v.  Love,  47  Ind.  258. 


Johnson  v.  Kohl,  55  Ind.  454;  Car- 
penter V.  Sigler,  47  Ind.  202;  Bush  v. 
Grover,  etc..  Sewing  Mach.  Co.,  48 
Ind.  258;  Munson  v.  Lock,  48  Ind.  116; 
Thurston  v.  Boardman,  48  Ind.  426; 
Russell  V.  Harrison,  49  Ind.  97;  Kir- 
land  V.  Stumph,  73  Ind.  514;  Beineke 
V.  Wurgler,  77  Ind.  468;  Leary  v. 
Smith,  81  Ind.  90;  Deitch  v.  Deniott, 
89  Ind.  601;  Heshion  v.  Scott,  94  Ind. 
570;  Hereth  v.  Hereth,  100  Ind.  35; 
Rotach  V.  McCarty,  102  Ind.  461;  Pat- 
terson V.  Scottish-American  Mortg. 
Co.,  107  Ind.  497.  See  Springer  v. 
Byram  (Ind.,  1894),  36  N.  E.  Rep.  361. 

So  far  as  the  assignment  of  errors  is 
concerned,  appeals  from  the  superior 
court  in  special  term  to  the  same  court 
in  general  term  should  be  governed 
by  the  same  rules  which  govern  ap- 
peals from  the  circuit  courts  to  the 
supreme  court.  Bartholomew  v.  Pres^ 
ton,  46  Ind.  286. 

Joint  Assignment.  —  Where  errors 
have  been  assigned  jointly  in  an  in- 
termediate appellate  court,  the  court 
of  last  resort,  on  appeal  to  it,  will  not 
consider  separate  assignments.  Had- 
ley  V.  Milligan.  100  Ind.  49. 

Appeal  from  Justice  of  the  Peace. — In 
Alabama  the  proceedings  before  a 
justice  of  the  peace  can  only  be  re»- 
viewed  in  the  circuit  court  on  such 
matters  as  have  been  called  to  the  at- 
tention of  the  court  by  an  assignment 
of  errors;  and  the  omission  to  make 
an  assignment  in  such  a  case  is  a  fatal 
defect.  Murray  v.  Williams,  8  Port. 
(Ala.)  47.  And  on  removal  to  the 
supreme  court  the  latter  can  take  no 
notice  of  errors  not  assigned  in  the 
circuit  court.  Aldridge  v.  Hightower, 
4  Port.  (Ala.)  418. 

Certiorari. — On  writ  of  error  from  a 
judgment  in  a  case  removed  to  the 
circuit  court  from  the  county  court  er- 
rors not  assigned  in  the  circuit  court 
may  not  be  alleged  in  the  supreme 
court.     Lee  v.  Hardgrave,  3  Mich.  77. 

But  in  a  case  removed  by  certiorari 
from  a  justice's  court  to  the  circuit 
court,  and  from  there  by  writ  of  error 
to  the  supreme  court,  no  special  as- 
signments of  error  are  essential;  those 
contained  in  the  affidavit  for  certiorari 
are  sufficient.  Chicago,  etc.,  R.  Co.  v. 
Campbell,  47  Mich.  265.  See  also 
Berry  v.  Lowe,  10  Mich.  9  Contra, 
Burnham  v.  Van  Gelder,  32  Mich.  490. 
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assign  errors.*  And  in  general  one  appellant  or  appellee  may  not 
assign  errors  against  his  coappellant  or  coappellee  ;  *  nor  may  one 
appellant  or  appellee  assign  errors  on  behalf  of  a  party  who  does 
not  join  in  the  appeal.* 

In  a  Criminal  Case  the  personal  presence  of  the  accused  is  not  nec- 
essary for  the  purpose  of  assigning  errors.* 


Error  Coram  Vobis. — Errors  which 
could  only  have  been  properly  as- 
signed in  the  court  below  on  the  writ 
of  error  coram  vobis,  when  assigned  in 
the  court  above  will  not  be  consid- 
ered if  they  were  not  assigned  below. 
Lansdale  v.  Findley,  i  Hard.  (Ky.) 
158. 

TJ.  S.  Supreme  Court — Same  Assignment 
in  Both  Courts. — The  assignment  of  er- 
rors on  appeal  from  the  district  court 
to  the  supreme  court  of  a  territory  will 
not  be  accepted  by  the  supreme  court. 
Benites  v.  Hampton,  123  U.  S.  519. 

1.  Robbins  v.  Butler  Paper  Co.,  35 
111.  App.  512;  Morse  v.  Smith,  83  111. 
396;  Beal  V.  Harrington,  116  111.  113. 
An  assignment  may  not  be  made  by 
one  not  a  party  to  the  record  and  who 
has  not  put  his  application  to  be  made 
a  party  on  record  by  a  bill  of  excep- 
tions. Miles  V.  Buchanan,  36  Ind. 
490.  Where  judgment  is  entered 
against  all  the  defendants,  but  only 
some  appeal,  errors  are  well  assigned 
in  the  names  of  those  alone  who  ap- 
peal, provided  notice  of  the  appeal 
has  been  served  upon  the  others. 
Ridenour  v.  Beekman,  68  Ind.  236. 
An  assignment  by  one  who  was  a 
party  to  the  suit  but  is  not  a  party  to 
the  writ  of  error  will  not  be  considered. 
Patterson  v.  Rogers,  53  Tex.  484.  See 
Jones  V.  Burgett,  46  Tex.  293. 

Consent  of  Adverse  Party. — An  as- 
signment by  one  of  several  parties 
plaintiff  who  did  not  appeal  although 
he  reserved  a  bill  of  exceptions,  not 
being  made  with  the  consent  of  all  the 
adverse  parties,  and  there  being  no 
joinder  in  error,  was  treated  as  a  nul- 
lity.   Kirksey  z/.  Hardaway,  41  Ala.  330. 

Leave  of  Court  with  Imposition  of 
Terms. — A  party  to  a  case  not  appeal- 
ing will  not  be  allowed  to  assign  error 
upon  the  record  of  the  appellants 
except  upon  leave  of  court,  which  may 
be  granted  with  the  imposition  of 
terms.  And  where  the  assignment  by 
such  a  party  is  made  after  the  appeals 
of  the  other  parties  with  whom  he 
seeks  to  join  in  assigning  errors  have 
been  dismissed,  the  errors  assigned  by 
him  will  be  regarded  as  dismissed  also 


with  the  appeals  in  which  errors  were 
assigned.  Howe  v.  South  Park,  119 
111.  lOI. 

Cross-Assignment  by  Party  in  Chancery 
Suit. — Where  an  executor  resisted  the 
charge  of  a  note  against  the  estate  he 
represented,  and,  the  decision  being 
against  him,  his  appeal  was  consoli- 
dated with  a  chancery  suit  in  which  the 
payee  of  the  note  participated  in  such 
a  manner  as  to  render  him  liable  upon 
the  note,  it  was  held  that  the  latter 
was  sufficiently  a  party  for  the  court 
to  review  the  correctness  of  the  charge 
on  a  cross-assignment  of  the  payee. 
Woodburn  v.  Woodburn,  123   111.  608. 

Belease  of  Errors. — A  party  who  bv 
attorney  in  fact  duly  authorized  has 
given  a  release  of  errors  will  be  ef- 
fectually precluded  from  assigning: 
errors.      Hall  v.  Hamilton,  74  111.  437. 

2.  A  defendant  in  error  cannot  as- 
sign errors  against  his  codefendant 
without  suing  out  a  separate  writ  of 
error  and  giving  the  statutory  bond. 
Patterson  v.  Rogers,  53  Tex.  484. 

Severance. — If  one  plaintiff  in  error 
refuses  to  join  his  coplaintiff  in  an  as- 
signment, all  that  the  latter  can  do  is 
to  sever  and  assign  errors  alone.  This 
it  seems  would  produce  the  same  re- 
sult as  if  the  former  were  made  de- 
fendant in  error.  Knox  v.  Steele,  18 
Ala.  S15. 

Coappellants  Assigning  Separately. — 
Coappellants  from  a  joint  judgment 
may  assign  errors  separately.  Gregory 
V.  Smith  (Ind.,  1894),  38  N.  E.  Rep.  395. 

3.  Fouville  v.  Sausser,  73  111.  451; 
Van  Pelt  v.  Dunford,  58  111.  145; 
Havighorst  v.  Lindberg,  67  111.  463. 
See  Walker  v.  Abt,  83  111.  226;  Kennedy 
V.  Kennedy,  66  111.  190. 

The  Rule  Qualified. — "One  defend- 
ant, as  a  general  rule,  cannot  assign 
errors  committed  against  a  codefend- 
ant; but  the  rule  is  subject  to  the 
limitation,  that  it  is  only  in  cases 
where  the  rights  of  the  appellant  are 
not  affected  by  the  error."  Greenman 
V.  Harvey,  53  111.  386.  See  Smith  v. 
Hickman,  68  111.  314. 

4.  Nor  is  it  a  legal  right  where  he 
is  represented  by  counsel.     Donnelly 
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b.  Joint  Assignment. — K.n  assignment  of  errors,  like  a  plead- 
ing, must  set  forth  errors  which  are  available  to  all  who  join  in 
it.     If  not  good  as  to  all  it  will  not  be  good  as  to  any.* 

And  a  joint  assignment  not  good  as  to  all  will  be  defective 
although  it  contains  proper  separate  specifications  of  error.* 

By  Husband  and  Wife. — But  husband  and  wife  may  join  in  an  as- 
signment where  the  wife  is  the  real  party  in  interest.' 

Joint  and  Several,  or  Joint  or  Several,  Assignment. — An  assignment  united 
in  by  several  parties  against  whom  a  joint  judgment  has  been 
recovered  should  be  considered  as  joint  and  several,  or  joint  or 
several,  according  to  the  nature  of  the  error  assigned,  and  as 
affecting  the  respective  plaintiffs  in  error.* 

V.  State,  26  N.  J.  L.  463;  Donnelly  v. 
State,  26  N.  J.  L.  601. 

1.  Gordon  v.  Little  (Neb.,  1894),  59 
N.  W.  Rep.  783. 

Alabama. — McGehee  v.  Lehman,  65 
Ala.  316;  Kimbrell  v.  Rogers,  90  Ala. 
339;  Bedell  v.  New  England  Mortg. 
Security  Co.,  91  Ala.  325;  Rudulph  v. 
Brewer,  96  Ala.  189. 

Indiana. — Estep  v.  Burke,  19  Ind. 
87;  Powell  V.  HoUweg,  81  Ind.  154; 
Robbins  v.  Magee,  96  Ind.  174;  McKee 
V.  Hungate,  90  Ind.  168;  Hinkle  v. 
Shelley,  100  Ind.  88;  Thomson  v. 
Madison  Bldg.,  etc.,  Assoc,  103  Ind. 
279;  Tucker  v.  Conrad,  103  Ind.  349; 
Boyd  V.  Anderson,  102  Ind.  217;  Hoes 
V.  Boyer,  108  Ind.  494;  Hochstedler 
V.  Hochstedler,  108  Ind.  506;  Becknell 
V.  Becknell,  no  Ind.  42;  Quick  v. 
Brenner,  loi  Ind.  230;  Walker  z/.  Hill, 
III  Ind.  223;  Rogers  v.  Union  Cent. 
L.  Ins.  Co.,  Ill  Ind.  343;  Orton  v. 
Tilden,  no  Ind.  131 ;  Hanshew  v.  State, 
113  Ind.  261;  Sparklin  v.  St.  James' 
Church,  119  Ind.  535;  Arbuckle  v. 
Swim,  123  Ind.  208;  Wall  v.  Bagby, 
126  Ind.  372;  Hawkins  v.  Heinzman, 
126  Ind.  551;  Irey  v.  Mater,  134  Ind. 
238;  King  V.  Easton,  135  Ind.  353; 
Miller  v.  Buchanan  (Ind.  App.,  1894), 
37  N.  E.  Rep.  187. 

"  A  joint  assignment  of  errors,  with 
specifications  against  a  single  defend- 
ant, presents  no  question."  Lake  v. 
Lake,  99  Ind.  339,  citing  Boyd  v. 
Pfeifer,  95  Ind.  599;  Owen  v.  Cooper, 
46  Ind.  524;  Durham  v.  Craig,  79  Ind. 
117;  Eichbredt  v.  Angerman,  80  Ind. 
208;  Feeney  v.  Mazelin,  87  Ind.  226. 

Joint  Assignment  upon  Separate  De- 
murrers or  Motions. — A  joint  assign- 
ment of  two  appellants,  upon  the  rul- 
ing upon  the  separate  demurrers  of 
each  to  the  complaint  and  the  separate 
motions  of  each  for  a  new  trial,  pre- 


sents no  question.  Louisville,  etc., 
R.  Co.  V.  Smoot,  135  Ind.  222;  Ladoga 
V.  Linn  (Ind.  App.,  1894),  36  N.  E. 
Rep.  159. 

Party  Withdrawing. — Where  one  of 
several  petitioners  withdrew  before 
an  order  was  made  on  the  petition  and 
the  petition  was  dismissed  as  to  him, 
a  joint  assignment  including  him  on 
appeal  was  held  bad.  Carr  v.  Carr 
(Ind.,  1894),  36  N.  E.  Rep.  899. 

Curing  Defective  Joint  Assignment. 
— But  a  joint  assignment  not  good  as 
to  all  is  cured  by  the  refusal  of  those 
not  prejudiced  to  join  in  the  appeal. 
Cooper  V.  Hayes,  96  Ind.  386. 

2.  Douthit  V.  Douthit,  133  Ind.  26. 

3.  Hawkins  v.  Heinzman,  126  Ind. 
551;  Stewart  v.  Babbs,  120  Ind.  568. 

Estoppel  to  Object. — Where  the  hus- 
band of  one  of  the  appellants  was 
made  a  party  by  the  appellee,  the  latter 
was  not  allowed  to  object  to  the  hus- 
band joining  with  his  wife  in  an  as- 
signment, although  he  was  not  a 
necessary  party.  Renner  v.  Ross,  in 
Ind.  269. 

But  in  Alabama,  where  suit  was 
brought  by  a  married  woman,  alone, 
and  her  husband  was  made  a  party 
under  a  ruling  holding  him  to  be  a 
necessary  party,  an  assignment  upon 
rulings  previous  to  his  being  made  a 
party,  joining  him,  was  held  defective. 
Barker  v.  Anniston,  etc.,  R.  Co.,  92 
Ala.  314. 

4.  Fisher  v.  Thirkell,  21  Mich.  i. 
Joint  Assignment  of  Infants  and  Adults. 

— Where  an  answer  filed  in  the  trial 
court  is  the  joint  answer  of  all  the  de- 
fendants, infants  as  well  as  adults, 
the  appellate  court  will  not  presume 
it  to  be  the  answer  of  part  only;  and 
a  joint  assignment  of  error  upon  the 
ruling  thereon  will  be  proper.  Powers 
V.  New  Haven,  120  Ind.  185. 
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2.  Where  to  be  Filed. — While  in  general  it  will  be  sufficient  to 
file  the  assignment  in  the  appellate  court,  yet  in  some  states  a 
statute  or  rule  of  court  requires  it  to  be  filed  in  the  court  below ; 
and  sometimes  it  must  be  contained  in  the  notice  of  appeal, 
that  the  appellee  may  have  more  ready  access  to  it.* 

3.  Time  of  Filing — a.  In  General. — The  common-law  prac- 
tice was  to  assign  errors  upon  the  first  day  of  the  term  ;  but  the 
time  for  filing  the  assignment  is  now  regulated  very  generally  by 
statutes  and  rules  of  court,  the  principal  object  being  to  afford 
the  appellee  sufficient  time  to  prepare  his  discussion  of  the  errors 
assigned.* 


1.  Dufour  V.  Lang,  2  U.  S.  App.  477; 
American  Legion  of  Honor  v.  Row- 
ell,  78  Tex.  677. 

"The  requirement  that  it  be  filed 
with  the  clerk  below  is  a  wise  one,  if 
for  no  other  reason  than  that  it  gives 
to  the  appellee  or  defendant  in  error 
an  opportunity  for  its  inspection  be- 
fore the  transcript  is  finally  completed 
and  given  to  the  appellant  or  plaintiff 
in  error."  U.  S.  v.  Tidball  (Arizona, 
1892),  29  Pac.  Rep.  385. 

In  Oregon  the  assignment  must  be 
contained  in  the  notice  of  appeal,  so 
that  the  adverse  party  as  well  as  the 
court  may  know  on  what  particular 
error  the  appellant  intends  to  rely. 
Swift  V.  Mulkey,  17  Oregon  532.  See 
McDonald  v.  State,  127  N.  Y.  18.  ' 

In  Massachusetts  the  assignment 
should  not  be  stated  in  the  writ  of  er- 
ror, but  in  the  scire  facias  to  hear  er- 
rors. Pierce  v.  Adams,  8  Mass.  383. 
See  Pembroke  v.  Abington,  2  Mass. 
142. 

In  Washington  no  assignment  could 
be  made  except  in  the  praecipe.  Lytle 
V.  Territory,  i  Wash.  Ter.  435.  See 
McAlmond  v.  Adams,  i  Wash.  Ter. 
230. 

2.  In  Washington  the  common-law 
practice  of  assigning  errors  was  sup- 
planted entirely  by  statute,  which  al- 
lowed the  plaintiff  in  error  two  years 
from  the  date  of  the  final  judgment 
against  him  within  which  to  assign 
errors. 

In  Lytle  v.  Territory,  i  Wash.  Ter. 
435,  Jacobs,  C.J.,  said:  "There  is  no 
magic  in  the  retention  of  the  old 
common-law  privilege  of  assigning 
errors  on  the  first  day  of  the  term.  On 
the  contrary,  it  is  an  obstruction  of 
justice  by  promoting  delay,  or  the 
hasty  and  unprepared  discussion  of 
the  points  involved.  If  the  defendant 
jn  error  cannot  know  upon  what  er- 


rors the  plaintiff  in  error  will  rely, 
until  the  first  day  of  the  term,  how  is 
he  to  prepare  to  meet  them  at  that 
term  in  an  intelligent  manner?  He 
must  either  meet  them  then,  or  delay 
is  the  necessary  consequence." 

In  Arkansas  the  assignment  must  be 
filed  within  three  days  after  the  begin- 
ning of  the  term  to  which  the  appeal 
or  writ  of  error  is  returnable;  and  on 
failure  to  file  the  assignment  in  time, 
the  court  may  dismiss  the  appeal  or 
writ  of  error,  or  affirm  the  judgment. 
Tucker  v.  Ellis,  i  Ark.  273. 

In  Colorado  the  rules  of  court  require 
appellants  and  plaintiffs  in  error  to 
assign  errors  at  the  time  of  filing  the 
transcript;  and  provide  that  for  non- 
compliance therewith  the  appeal  or 
writ  of  error  may  be  dismissed.  Haas 
V.  Pueblo  County,  5  Colo.  125. 

In  Indiana  a  party  may,  without  hav- 
ing prayed  an  appeal  below,  file  his 
transcript  in  the  Supreme  Court,  have 
his  process  issued  to  the  appellee  by 
the  clerk  of  that  court,  and  afterwards 
assign  errors  "on  or  before  the  first 
day  of  the  term  at  which  the  cause 
stands  for  trial;"  but«the  most  com- 
mon, convenient,  and  safe  practice  is 
to  assign  the  errors  before  issuing 
the  process.  Price  v.  Baker,  41  Ind. 
570. 

In  Louisiana,  after  the  filing  of  the 
record,  ten  days,  unless  the  case  is 
sooner  heard,  is  allowed  the  appellant 
in  which  to  file  his  assignment  of  er- 
rors; and  the  making  by  the  appellee 
of  a  motion  to  dismiss  for  want  of  an 
assignment  after  the  filing  of  the  rec- 
ord and  prior  to  the  assignment,  but 
before  the  expiration  of  the  ten  days, 
will  not  avail  to  deprive  the  appellant 
of  the  time  allowed.  If  the  hearing  is 
reached  before  the  expiration  of  the 
ten  days,  an  assignment  filed  before 
the  hearing  will  be  in  time.     State  v. 
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b.  Effect  of  Failure  to  File  Within  Time. — When  the 
assignment  is  not  filed  until  after  the  expiration  of  the  time 
allowed,  in  most  cases  in  the  absence  of  good  cause  shown  the 
appeal  probably  will  be  dismissed,  or  the  judgment  or  decree 
affirmed  ;  *  but  the  practice  is  by  no  means  uniform,  the  penalty 


Strong,  32  La.  Ann.  173;  Henry  v. 
Tricon,  36  La.  Ann.  519.  But  if  the 
case  is  by  agreement,  tacit  or  other- 
wise, set  for  trial  before  the  expira- 
tion of  the  ten  days,  the  assignment 
must  be  filed  in  time  to  give  the  oppo- 
site counsel  an  opportunity  to  learn 
what  he  has  to  contend  against.  At 
least  one  day  should  be  allowed  for 
that  purpose.  Dorsey  v.  Harding,  i 
Rob.  (La.)  132. 

North  Carolina. — In  an  early  case  in 
North  Carolina  it  was  said  the  errors 
ought  to  be  assigned  and  filed  fifteen 
days  before  the  term  of  court  to  which 
the  writ  of  error  was  returnable. 
Guion  V.  Shephard,  Cam.  &  N.  (N. 
Car.)  26. 

1.  McLuen  v.  Bear  Dist.  Grove  Tp., 
82  Iowa  742;  Bacon  v.  Withrow,  no 
Ind.  94;  Smythe  v.  Boswell,  117  Ind. 

365- 

Louisiana.  —  Hiestand  v.  New  Or- 
leans, 14  La.  Ann.  133;  New  Orleans 
V.  Boudro,  14  La.  Ann.  301;  Byrne  v. 
Riddell,  2  La.  Ann.  11;  Bowman  v. 
Jones,  6  La.  143;  Moore  v.  Gibson,  6 
La.  155;  Erwin  v.  Orillion,  6  La.  205; 
Ward  V.  Armistead,  i  Rob.  (La.)  460; 
Segur  V.  Hill,  4  Rob.  (La.)  147. 

New  Mexico. — Dold  v.  Robertson,  3 
N.  Mex.  313.  See  Deemer  v.  Falken- 
burg,  4  N.  Mex.  57;  Lamy  v.  Lamy,  4 
N.  Mex.  140;  Shinnock  v.  Kuhn,  4  N. 
Mex.  159. 

U.  S.  Circuit  Court  of  Appeals.— \i. 
S.  V.  Goodrich,  12  U.  S.  App.  108, 
54  Fed.  Rep.  21;  Union  Pac.  R.  Co.  v. 
Colorado  Eastern  R.  Co.,  54  Fed.  Rep. 
22;  Flahrity  v.  Union  Pac.  R.  Co.,  56 
Fed.  Rep.  908;  Crabtree  v.  McCur- 
tain,  61  Fed.  Rep.  S08. 

The  Statute  of  Arizona  providing  that 
the  assignment  must  be  filed  with  the 
clerk  of  the  court  below  before  the 
appellant  takes  the  transcript  from 
the  clerk's  office  is  mandatory,  and 
assignments  filed  subsequently  will 
be  disregarded.  U.  S.  v.  Tidball 
(Arizona,  1892),  29  Pac.  Rep.  385. 

Kentucky. — Section  737  of  the  Civil 
Code  of  Kentucky,  making  the  failure 
of  the  appellant  to  file  a  schedule  and 
assignment  of  errors  within  ninety 
days  after  granting  the  appeal  cause 


for  its  dismissal,  applied  alone  to  ap- 
peals granted  by  the  court  below,  and 
not  to  appeals  sued  out  before  the 
clerk  of  the  Court  of  Appeals. 

In  Harpending  v.  Daniel,  78  Ky.  71, 
where  a  motion  was  made  to  dismiss 
an  appeal  of  the  latter  kind  for  the 
want  of  an  assignment  made  and  filed 
at  the  time  the  appeal  was  taken,  the 
court,  by  Pryor,  C.J.,  said:  "Where 
an  appeal  is  granted  by  the  clerk  of 
this  court,  an  assignment  of  errors 
should  be  made  at  the  time  the  appeal 
is  granted,  as  the  clerk  has  no  power 
to  docket  the  case  until  this  is  done. 
.  .  .  The  proper  step  to  be  taken  in  a 
case  like  this  is  by  motion  to  strike 
the  case  from  the  docket;  but  while 
the  motion  will  prevail  if  no  errors 
have  been  assigned,  the  party  may 
still  assign  his  errors,  and  when  this 
is  done  the  case  will  be  docketed." 

Extending  the  Time  for  the  prepara- 
tion of  a  bill  of  exceptions  is  no  excuse 
for  the  failure  to  file  the  assignment 
of  errors  within  the  time  prescribed. 
Wright  V.  Woolfolk,  14  Bush  (Ky.) 
308.  And  if  the  assignment  is  not  filed 
in  the  court  below  within  the  time  re- 
quired by  the  rule,  it  will  not  be  con- 
sidered, although  the  time  for  filing 
it  was  extended  by  the  judge  below, 
and  it  was  filed  within  such  extended 
time.  Mutual  L.  Ins.  Co.  v.  Conoley, 
63  Fed.  Rep.  180. 

In  Texas,  as  the  assignment  is  re- 
quired to  be  filed  in  the  lower  court 
before  taking  out  the  transcript,  an 
assignment  filed  thereafter,  in  the  ab- 
sence of  any  explanation  from  the 
appellant  will  not  be  considered,  and 
the  judgment  will  be  affirmed  if  no 
fundamental  errors  are  apparent  of 
record.  Bopp  v.  Ganzer  (Tex.  Civ. 
App.,  1894),  26  S.  W.  Rep.  444;  Amer- 
ican Legion  of  Honor  v.  Rowell,  78 
Tex.  677. 

Technical  Errors. — An  assignment  of 
merely  technical  matters  not  filed 
within  the  time  allowed  will  not  be 
considered,  and  the  judgment  will  be 
affirmed  for  want  of  an  assignment. 
McDonald  v.  Elliott,  i  Stew.  (Ala.) 
219. 
Washington. — A  paper  purporting  to 
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in  many  instances  being  merely  the  allowance  of  further  time  to 
the  appellee,  or  the  imposition  of  other  terms;  especially  where 
it  does  not  appear  that  the  other  party  has  been  prejudiced  by  the 
delay;  and  in  all  cases  the  objection  should  be  made  promptly.* 


be  an  assignment  of  errors,  but  filed 
without  leave  after  the  time  prescribed 
by  statute  had  expired,  was  not  con- 
sidered. Meyers  v.  Territory  (Wash. 
Ter.,  1889),  20  Pac.  Rep.  685. 

Assigning  After  Argument.  —  Where 
exceptions  are  taken  pendente  lite  and 
error  is  not  assigned  in  the  main  bill 
of  exceptions,  and  the  exceptions  are 
brought  up  in  the  record,  counsel 
must  assign  errors  before  the  argu- 
ment begins.  It  is  too  late  to  do  so 
when  the  argument  is  nearly  con- 
cluded. Nicholls  V.  Popwell,  80  Ga. 
604.  But  if  the  assignment  is  filed 
within  the  time  prescribed  by  the 
Code,  it  will  be  in  time  though  not 
filed  until  after  the  filing  of  the  appel- 
lee's argument.  Conner  v.  Long,  63 
Iowa  295.  An  assignment  of  errors 
not  filed  until  after  the  adjournment 
of  the  term  to  which  the  appeal  was 
taken  and  after  the  appellee's  argu- 
ment had  been  filed  could  not  be  con- 
sidered. Wise  V.  Usry,  72  Iowa  74, 
citing  Russell  v.  Johnston,  67  Iowa 
279. 

Criminal  Cases — Indiana. — "  In  civil 
causes  if  the  assignment  is  not  filed 
within  a  year  from  the  date  of  the  fi- 
nal judgment  below,  the  appeal  will 
be  dismissed.  Lawrence  v.  Wood,  122 
Ind.  452.  We  need  not  decide  whether 
a  similar  practice  should  obtain  in 
criminal  cases."  State  v.  Ross,  4  Ind. 
App.  480. 

English  and  American  Practice  Com- 
pared.— "By  the  English  practice,  if 
the  errors  be  not  assigned  within  the 
required  time  the  defendant  in  error 
.sues  out  his  writ  of  scire  facias  qucere 
txecutionem  non,  and  if,  upon  such 
\vrit,  the  plaintiff  in  error  does  not  as- 
sign his  errors,  but  suffers  judgment 
to  go  by  default,  no  errors  afterwards 
assigned  will  prevent  execution.  Car- 
ihew  40,  41;  Arch.  Prac.  270.  So  far 
as  our  investigations  have  gone,  this 
writ  of  scire  facias  qucere  executionem 
non  is  not  in  use  in  the  American 
courts,  but  its  object  is  attained  by 
the  more  simple  practice  of  rules  and 
orders  of  court;  by  which  the  plaintiff 
in  error  is  required  to  assign  his  er- 
rors within  a  specified  time,  or  his  de- 
fault will  be  entered.     Burr  v.  Water- 


man, 18  Johns.  (N.  Y.)  508;  Snapo 
V.  Zinks,  I  Mart.  &  Y.  (Tenn.)  265; 
Boyd  V.  Ham,  2  Ga.  190."  Per  East- 
man, J.,  in  Rochester  v.  Roberts,  25 
N.  H.  495.  See  St.  Katharine  Dock 
Co.  V.  Higgs,  10  Q.  B.  652,  n.,  16  L.  J. 
Q.  B.  390,  II  Jur.  991. 

1.  In  Texas  the  court  will  not  refuse 
to  consider  assignments  filed  after  the 
filing  of  the  writ-of-error  bond,  unless 
it  appears  that  some  prejudice  has  re- 
sulted thereby  to  the  opposite  party. 
Texas  Western  R.  Co.  v.  Gentry,  69 
Tex.  625. 

In  Iowa,  by  rule,  the  court  in  its  dis- 
cretion may  waive  the  failure  to  file 
the  assignment  at  the  time  provided. 
Stanley  v.  Barringer,  74  Iowa  34. 

Served  but  N'ot  Filed. — For  failure  to 
serve  within  time  the  appeal  will  be 
dismissed.  But  it  seems  that  if  the 
assignment  has  been  properly  served 
the  appeal  should  not  be  dismissed 
merely  because  the  assignment  was 
not  promptly  filed.  Crocker  Ind.  Dist. 
V.  Ankeny  Ind.  Dist.,  48  Iowa  206. 

Informal  Assignment.  —  Where  an 
assignment  was  made  informally  at 
the  end  of  the  appellant's  printed  ar- 
gument and  the  appellee  filed  an  elab- 
orate argument  in  reply,  a  motion  by 
the  latter,  made  two  days  before  the 
submission  of  the  case,  to  dismiss  the 
appeal  for  want  of  an  assignment  filed 
in  time  or  properly  at  all,  was  over- 
ruled. University  of  Des  Moines  v. 
Livingston,  57  Iowa  307. 

Death  of  Attorney, — Where,  by  rea- 
son of  the  death  of  the  attorney  first 
retained  by  the  appellant  to  prosecute 
his  appeal,  the  assignment  was  not 
filed  within  the  time  required,  but  was 
subsequently  filed  in  time  for  the 
hearing  of  the  case  at  the  term  to 
which  it  had  been  continued,  the  court 
refused  to  strike  it  out,  but  required 
the  appellant  to  pay  the  costs  of  the 
preparation  of  the  appellee's  opening 
argument,  which  he  had  previously 
filed,  that  being  the  only  prejudice  he 
had  sustained.  Ingersoll  v.  Hayward 
(Iowa,  1894),  60  N.  W.  Rep.  512. 

In  Illinois,  by  rule  of  court,  when  a 
writ  of  error  not  operating  as  a  super- 
sedeas issues,  the  plaintiff  in  error  is 
allowed  until  the  third  day  in  the  re- 
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Cross-Assignment. — The  time  for  filing  an  assignment  of  cross-errors 
is  also  largely  regulated  by  statutes  and  rules  of  court.* 

4.  Refiling. — An  assignment  filed  in  one  case  cannot  be  again 
filed  in  another.* 

5.  Service  of  the  Assignment. — It  is  further  in  the  interests  of  the 
appellee  that  a  service  upon  him  of  a  copy  of  the  assignment  of 
errors  is  frequently  required,  and  an  inexcusable  failure  to  comply 
with  the  requirement  will  be  cause  for  affirmance  or  dismissal.^ 


turn  term  thereof  to  assign  errors. 
But  when  the  writ  operates  as  a  super- 
sedeas it  should  be  granted  only  upon 
an  assignment  of  errors  upon  the  rec- 
ord. Where,  however,  the  writ  was 
inadvertently  made  to  operate  as  a  su- 
persedeas, and  was  granted  without 
the  assignment  upon  the  record,  the 
court,  upon  having  its  attention  called 
to  the  omission,  declined  to  dismiss 
the  case,  but  required  the  errors  to  be 
assigned  at  once  on  penalty  of  dis- 
missal. Gibbs  V.  Blackwell,  40  111. 
51- 

In  Florida,  "the  failure  to  file  the 
assignment  of  errors  within  the  time 
appointed  has  never  been  regarded 
as  ground  for  dismissing  an  appeal, 
where  the  assignment  is  filed  before 
the  motion  [to  dismiss]  is  determined. 
The  delay,  however,  affords  sufficient 
cause  for  giving  time  to  the  defendant 
in  error  to  prepare  for  argument  of 
the  cause,  if  he  desired  it,  and  the 
court  may  impose  other  terms."  Pitt- 
man  V.  Myrick,  16  Fla.  401. 

1.  In  Illinois,  cross-errors  must  be 
assigned  within  two  days  after  the 
record  is  filed  in  the  supreme  court, 
and  cannot  afterwards  be  filed  with- 
out special  leave  of  court.  St.  Louis 
Bridge  Co.  v.  People,  128  111.  422. 

In  Indiana,  now,  by  rule,  although  the 
appellee  has  not  assigned  cross-errors 
within  sixty  days  after  the  submission 
of  the  cause,  he  may  nevertheless 
afterwards,  upon  showing  satisfactory 
cause,  within  one  year  from  the  time 
the  judgment  appealed  from  was 
rendered,  be  granted  leave  to  assign 
cross-errors;  but  ten  days'  notice  of 
the  application  must  be  given,  and 
where  only  six  days'  notice  was  given, 
and  the  matters  of  fact  showing  the 
excuse  on  which  the  application  was 
based  were  not  admitted  or  apparent 
on  the  record,  and  were  not  supported 
by  affidavit,  as  required,  the  applica- 
tion was  overruled,  although  the  ap- 
pellant had  probably  waived  the  in- 
sufficiency of  notice  by  filing  his  brief. 


Peterson  v.  Western  Union  Tel.  Co. 
(Ind.  App.,  1894),  36  N.  E.  Rep.  926. 
See  McCormack  v.  Showalter  (Ind. 
App.,  1894),  38  N.  E.  Rep.  875. 

2.  Where  a  writ  of  error  has  been 
dismissed  because  prosecuted  against 
a  deceased  party  instead  of  against  his 
personal  representative,  and  another 
writ  has  been  brought  against  the 
latter,  the  plaintiff  in  error  cannot 
assign  the  same  errors  formerly  as- 
signed. Rochester  v.  Anderson,  3 
Bibb  (Ky.)  338.  But  where  an  assign- 
ment of  errors,  filed  in  prosecution  of 
an  appeal  afterwards  abandoned,  re- 
mained on  file,  it  sufficed  to  incorpo- 
rate it  in  the  transcript  brought  upon 
a  writ  of  error,  without  refiling  it. 
Thomas  v.  Thomas,  57  Tex.  516.  See 
Brewster  z/.  Cowen,  55  Conn.  152,  and 
Benites  v.  Hampton,  123  U.  S.  519, 
supra,  II,  4,  note. 

3.  The  service  must  have  been  per- 
sonal, or  good  cause  be  shown  why  it 
was  not.     See  infra,  VII,  note. 

In  Iowa,  by  statute,  the  assignment 
must  be  served  ten  days  before  the 
first  day  of  the  trial  term,  and  if  this 
is  not  done  the  appellee  may  have  the 
appeal  dismissed  or  the  judgment  af- 
firmed, unless  by  affidavit  good  cause 
is  shown  for  the  failure.  Stanley  v. 
Barringer,  74  Iowa  34.  Crocker  Ind. 
Dist.  V.  Ankeny  Ind.  Dist.,  48  Iowa 
206. 

In  Washington,  by  rule,  the  assign- 
ment was  required  to  be  served  upon 
the  adverse  party  or  his  attorney  with- 
in twenty  days  after  the  entry  of  the 
notice  of  appeal;  and  for  failure  to 
comply  with  the  rule,  on  motion  the 
judgment  would  be  affirmed,  Collins 
V.  Seattle,  2  Wash.  Ter.  354;  or  the 
appeal  dismissed,  Parker  v.  Dacres, 
2  Wash.  Ter.  362. 

The  Washington  act  of  1883  in  re- 
spect to  appeals  did  not  contemplate 
an  assignment  of  errors  other  than 
was  required  by  rule  of  court;  and  on 
appeal  taken  in  accordance  with  it  an 
assignment  of  errors  in  a  nof'ce  served 
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In  General, 


Waiver  of  Omission. — But  the  omission  to  serve  the  assignment  is 
not  a  jurisdictional  defect,  and  may  be  waived  by  the  actions  of 
the  appellee.* 

Service  Before  Filing. — It  is  improper  to  serve  the  assignment 
before  it  is  filed.* 

IV.  Sufficiency— 1.  In  General. — The  assignment  must  be  in 
writing.' 

Specification  must  Be  Complete  in  Itself. — Each  specification  of  error,  like 
a  paragraph  or  count  of  a  pleading,  must  be  single,  clear,  certain, 
and  complete  in  itself.  A  number  of  defective  specifications 
cannot  be  combined  to  constitute  one  good  one.'* 

Different  Bulings  United  in  One  Specification Two  or  more  distinct  alle- 
gations of  error  may  not  be  included  in  one  specification  ;  but  it  is 
proper  for  a  single  specification  to  embrace  different  rulings  involv- 
ing: the  same  error.^ 


and  filed,  as  prescribed  by  the  Code, 
was  not  necessary.  Breemer  v.  Bur- 
gess, 2  Wash.  Ter.  290. 

Negligence  in  Serving.  —  Where  the 
assignment  was  filed  in  time,  but,  by 
the  forgetfulness  of  the  party  who  un- 
dertook to  serve  it,  not  served,  and 
judgment  of  non pros,  was  taken,  the 
plaintiff  was  entitled  to  relief  without 
showing  the  merits.  Van  Alstine  v. 
Brower,  i  Cow.  (N.  Y.)  45. 

Costs  as  Penalty. — Where,  under  spe- 
cial circumstances,  the  assignment  was 
not  delivered  in  time,  it  was  allowed 
to  be  subsequently  delivered,  upon 
payment  of  costs.  St.  Katharine  Dock 
Co.  V.  Higgs,  10  Q.  B.  652  n.,  i6  L.  J. 
Q.  B.  390,  II  Jur.  991. 

1.  Waiver  by  Filing  Brief.  —  Thus 
where  the  appellee  was  not  able  to 
show  any  prejudice  to  himself  by  rea- 
son of  the  omission,  but  had  filed  a 
brief  in  answer  to  the  points  assigned 
more  than  a  year  and  a  half  before  his 
motion  to  affirm,  the  motion  was  de- 
nied.  Smith  V.  Wingard,  3  Wash.  Ter. 

37- 

And  by  Noting  the  Cause  for  Hearing 
and  procuring  the  same  to  be  placed 
upon  the  term  docket,  the  appellee  will 
waive  the  omission.  Frost  v.  Lawler, 
34  Mich.  235. 

2.  Where  service  was  made  one 
day  before  the  filing  the  proceedings 
were  set  aside.  Syme  v.  Ward,  i  N.  Y. 
531;  Syme  v.  Ward,  3  How.  Pr.  (N.  Y. 
Ct.  of  App.)  342,  7  N.  Y.  Leg.  Obs. 
10. 

3.  Micou  V.  Tallassee  Bridge  Co.,  47 
Ala.  652;  Glover  v.  Lyon,  57  Ala.  365. 
But  it  need  follow  no  stated  form. 
Tomblin  v.  Ball,  46  Iowa  190. 


4.  Herbert  v.  Dufur,  23  Oregon 
462;  Burkholder  v.  Stahl,  58  Pa.  St. 
371.  "  A  number  of  defective  assign- 
ments cannot  be  combined  to  consti- 
tute a  good  one,  any  more  than  sev- 
eral insufficient  paragraphs  of  a 
complaint  can  be  deemed  to  make  a 
good  complaint.  The  assignment  of 
errors  is  in  effect  the  appellant's 
complaint  in  this  court,  and  like  the 
paragraphs  of  a  complaint,  each  sepa- 
rate specification  must  in  itself  state  a 
sufficient  cause  for  reversing  the  judg- 
ment." Per  Bicknell,  C.  C,  in  Lake 
V.  Lake,  99  Ind.  339. 

The  assignment  should  be  so  com- 
plete as  not  to  require  reference  to 
other  parts  of  the  record.  "  When  the 
case  is  disposed  of  and  the  record  is 
returned  to  the  court  below,  the  praec- 
ipe, assignments  of  error  and  plea 
theretb  are  all  the  papers  that  usually 
remain  of  record  in  this  court,  as  the 
basis  of  our  judgment  or  decree,  as 
the  case  may  be.  It  must  be  obvious, 
therefore,  that  each  specification  of 
error  should,  in  and  of  itself,  present 
the  question  we  are  called  upon  to 
decide."  Per  Sterrett,  J.,  in  Landis  v. 
Evans,  113  Pa.  St.  332.  Thus,  an 
assignment  of  a  single  sentence  from 
a  charge,  so  segregated  from  the  rest 
as  to  be  unintelligible,  cannot  be  con- 
sidered. Irvin  V.  Kutruff,  152  Pa.  St. 
609. 

6.  Columbia  Mill  Co.  v.  Nat.  Bank 
of  Commerce,  52  Minn.  224;  Christian 
V.  Bowman,  49  Minn.  99;  Hanna  v. 
Barker,  6  Colo.  303;  Crain  v.  Hunt- 
ington, 81  Tex.  614;  Kelly  v.  Bennett, 
132  Pa.  St.  218;  Irvin  v.  Kutruff,  152 
Pa.    St.   6og.     See  Schwenk  v.   Mont- 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


In  General. 


Errors  of  Law  and  Fact — Errors  of  law  and  errors  of  fact  may  not  be 
joined  in  the  same  assignment.* 

When  Strictly  Construed. — Specifications  must  not  be  vague  or  indef- 
inite, and  when  ambiguous,  if  considered  at  all,  will  be  construed 
most  strictly  against  the  pleader.* 


gomery  County,  26  Pa.  St.  281. 
"  The  assignment  of  errors  is  a  plead- 
ing filed  by  the  party  complaining  of 
the  errors  of  the  judge,  and  each 
assignment  should  be  single,  and  not 
multifarious,  for  that  reason.  The 
true  rule  upon  this  subject  is  stated  in 
Oliver  v.  Phelps,  20  N.  J.  L.  183,  by 
Hornblower,  C.J.;  Coxe  v.  Field,  13 
N.  J.  L.  218;  Williams  v.  Sheppard, 
13  N.  J.  L.  78;  Ludlam  v.  Broderick, 
^5  N.  J.  L.  275."  Jersey  Co.  Asso- 
ciates V.  Davison,  29  N.  J.  L.  418. 

Contradictory  Matter.  —  "  Different 
errors  cannot  be  joined  in  one  assign- 
ment. And  the  same  error,  such  as 
'contradictory  instructions,'  should 
not  be  alleged  in  one  assignment 
with  respect  to  different  and  separ- 
ate instructions  in  relation  to  mat- 
ters or  points  entirely  independent 
of  each  other."  Per  Francis,  J.,  in 
McCormack  v.  Phillips,  4  Dakota  Ter. 
506. 

Remarks  of  Attorneys. — An  assign- 
ment embracing  the  remarks  of  two 
different  attorneys  contained  in  two 
different  bills  of  exceptions  was  de- 
fective. Missouri,  etc.,  R.  Co.  v.  Rey- 
nolds (Tex.  Civ.  App.,  1894),  26  S.  W. 
Rep.  879. 

Numbering  Errors.  —  In  Iowa  each 
specification  should  require  the  con- 
sideration of  but  a  single  error,  and 
the  errors  assigned  should  be  sepa- 
rated and  numbered  for  convenient 
reference  and  discussion.  Morris  v. 
Chicago,  etc.,  R.  Co.,  45  Iowa  29. 

Joint  Assignment. — No  question  was 
presented  by  the  assignment  that 
"  the  court  below  erred  in  refusing  to 
quash  the  service  of  the  writ  of  man- 
date and  the  return  of  the  sheriff 
thereof,"  where  to  have  overruled  a 
motion  to  quash  or  set  aside  the  ser- 
vice might  have  been  error,  while  to 
have  overruled  a  motion  to  quash  the 
writ  would  not.  As  the  assignment 
was  joint,  both  rulings  must  have  been 
erroneous  or  the  assignment  bad. 
Florer  v.  State,  133  Ind.  453. 

Demurrers  to  Complaint. — An  assign- 
ment that  "the  court  erred  in  over- 
ruling appellant's  several  demurrers 
to  the    complaint"   is   not  "bad   for 


the  reason  that  several  errors  cannot 
be  assigned  in  a  lump  or  jointly." 
Stevens  v.  Tucker,  73  Ind.  73;  Larsh 
V.  Estep,  16  Ind.  75. 

1.  Freeborn  v.  Denman,  7  N.  J.  L. 
190;  Acker  v.  Ledyard,  i  Den.  (N.  Y.) 
677;  Logan  V.  Steel,  7  J.  J.  Marsh. 
(Ky.)  41;  Clarke  v.  Bell,  2  Litt.  (Ky.) 
162.  See  Castledine  v.  Mundy,  4  B. 
&  Ad.  90,  24  E.  C.  L.  30. 

Objection  for  the  Defect. — An  assign- 
ment joining  both  errors  in  fact  and  er- 
rors in  law  is  bad  for  duplicity,  and  not 
as  a  misjoinder  of  counts, and  hence  can 
be  reached  only  on  a  special  demurrer. 
Moody  V.  Vreeland,  7  Wend.  (N.  Y.) 
55;  Jeffry  v.  Wood,  i  Stra.  439,  i  Roll. 
Abr.  761  (E)  pi.  i;  Holdy  v.  Hodges, 
I  Sid.  147;  Burdett  v.  Wheatly,  2  Ld. 
Raym.  883;  Jaques  v.  Cesar,  2  Saund. 
loi,  q.;  Molins  v.  Wetby,  i  Lev.  76; 
Brents  v.  Barnett,  3  Bibb  (Ky.)  251. 
But  see  Valentine  v.  Norton,  30  Me. 
194. 

Maine. — By  the  act  of  1852,  c.  269, 
§3,  the  joinder  of  errors  of  law  and 
of  fact  in  the  same  process  was  al- 
lowed. Starbird  v.  Eaton,  42  Me. 
569. 

Errors  of  Fact. — An  assignment  of 
error  in  fact  was,  in  early  practice, con- 
cluded with  an  '^  hoc  paratus  est  veri- 
Jicare,"  and  for  want  of  this  the  errer 
could  not  be  noticed.  Castledine  v. 
Mundy,  4  B.  &  Ad.  90,  24  E.  C.  L.  30; 
King  z/.  Gosper,  Yelv.  58.  See  Sheep- 
shanks V.  Lucas,  I  Burr.  410. 

The  plaintiff  may  assign  several  er- 
rors in  law,  but  only  one  error  in  fact. 
Jaques  v.  Cesar,  2  Saund.  lor,  q. 

In  Louisiana  an  assignment  alleging 
only  errors  of  fact  and  not  errors  of 
law  appearing  on  the  face  of  the  rec- 
ord does  not  meet  the  requirement  of 
the  law.  Thibodeaux  v.  Winder,  39 
La.  Ann.  226.  But  the  fact  that  errors 
assigned  involve  findings  of  the  lower 
court  on  questions  of  fact  does  not 
vitiate  the  whole  assignment,  and 
does  not  preclude  an  examination  of 
such  errors  as  are  apparent  on  the 
face  of  the  record.  Henry  v.  Tricou, 
36  La.  Ann.  519. 

2.  Browne  v.  Moore,  32  Mich.  254; 
Doe  V.  Peeples,  i  Ga.  i;  Dunagan  v. 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


In  General. 


Stating  Beasona  for  Error. — It  is  a  general  rule  that  the  assignment, 
in  addition  to  simply  alleging  error  in  a  certain  ruling,  must  also 
state  some  reason  why  it  was  erroneous ;  but  errors  properly  as- 
signed will  not  be  rendered  fatally  defective  by  virtue  of  insuf- 
ficient reasons  stated.* 

Assignments  Made  for  Delay  merely  will  be  set  aside.* 

Dunagan,  38  Ga.  554;  Clark  v.  State,     state  enough  of  the  record  to  enable 
68  Ga.  784;    Ketcham  v.  Barbour,  102     the  court  to  see  the  grounds  or  rea- 


Ind.  576;  Kraeutler  v.  U.  S.  Bank,  12 
Rob.  (La.)  456;  Lansdale  v.  Findley, 
I  Hard.  (Ky.)  158;  Smith  v.  Williams, 
36  Miss.  545;  Burlington,  etc.,  R.  Co. 
V.  Harris,  8  Neb.  140. 

Vague    and    Indefinite. — An    assign- 
ment  that    a    deposition    admitted    in 


sons  upon  which  the  errors  are  as- 
signed. Wood  V.  Frazier,  86  Tenn. 
500;  Powers  V.  McKenzie,  90  Tenn, 
167;  Cheatham  v.  Pearce,  89  Tenn. 
668. 

In  Texas  it  was  formerly  held  that 
some  reason  must  be  stated.    Clements 


evidence    "was    not    properly    taken     v.   Hearne,  45  Tex.  415;    Lumpkin  v. 


and  returned  into  court "  was  too 
vague  and  indefinite  for  considera- 
tion.    Ellis  V.  McKinley,  33  Tex.  675. 

In  Oregon  the  court  will  not  refuse 
to  consider  errors  because  assigned  in 
a  loose  and  general  manner,  unless 
the  respondents  have  been  thereby 
prejudiced.  Gregory  v.  North  Pac. 
Lumbering  Co.,  15  Oregon  447. 

And  in  Michigan  uncertainty  and  in- 
formality is  no  ground  for  quashing 
the  assignment.  Teller  v.  Wetherell, 
6  Mich.  46.  But  assignments  must 
not  be  frivolous.  Betzer  v.  Wagar,  83 
Mich.  223. 

A  Fatal  Defect   in   the   case    of   the 


Murrell,  46  Tex.  51;  Norvell  v.  Phil- 
lips, 46  Tex.  161;  Pearson  v.  Flanagan, 
52  Tex.  266;  Robertson  v.  Coates,  i 
Tex.  Civ.  App.  664;  Galveston,  etc.,  R. 
Co.  V.  Cook  (Tex.  Civ.  App.,  1894),  25 
S.  W.  Rep.  455,  citing  Ft.  Worth,  etc., 
R.  Co.  V.  Downie,  82  Tex.  383.  But 
later  cases  depart  from  this  rule. 
"Where  an  assignment  of  error  is 
sufficiently  specific  to  enable  the  court 
to  see  that  a  particular  ruling  is  com- 
plained of,  it  should  be  held  good, 
although  it  should  fail  to  state  the 
reason  why  such  ruling  is  claimed  to 
be  erroneous.  An  assignment  may  be 
brief  and  yet  specific,  and  brevity  in 


plaintiff  in  error  revealed   by  his  as-  such     a     case     is    commendable    and 

signment  is  cause  for  an  aflSrmance  of  accords     with     good     practice.      The 

the  judgment.     Susquehanna  Mut.  F.  reasons  by  which  allegations  of  error 

Ins.   Co.   V.  Gackenbach,    115  Pa.  St.  are  sought  to  be  sustained  find  their 

4Q2.  proper  place  in  the  propositions,  state- 

k   "  It  is  not  only  necessary  to  allege  ments,  and  authorities  required  to  be 

or  assert  error  on  the  part  of  the  court  set    forth    in  the  brief,  under  and   in 

in   doing   the   act  complained  of,  but  supportof therespectiveassignments." 

there  must  be  some  ground  alleged  as  Per  Gaines,    J.,    in    Clarendon    Land 

the  basis  of  the  assignment  that  the  act  Invest.  Agency  Co.  v.  McClelland,  86 

was  erroneous,  and  it  must  be  specif-  Tex.  179.     And  see  Gulf,  etc.,  R.  Co.  v. 

ically  and  definitely  declared,   or  set  Ramey  (Tex.  Civ.  App.,  1894),  24  S.  W. 


forth  in  the  assignment,  and  as  part 
of  it,  how,  why,  in  what  way,  on  what 
ground,  or  for  what  reason,  an  error 
was  committed  or  exists,  or  is  claimed 


Rep.  654;  Bonham  Cotton  Press  Co.  v, 
McKellar,  86  Tex.  694. 

Insufficient    Beasons.  —  In    Tennessee 
the   rule   requiring  an  assignment  of 


to  exist.     The  very  meaning  of  the     errors   has  been  construed    liberally. 


word  'assign'  is  'to  mark  out,'  'to 
allot,'  'to  apportion,'  'to  make  over' 
— and  there  can  be  no  assignment  un- 
less it  declares  and  designates  what  is 
marked  out,  or  allotted,  or  appor- 
tioned, or  made  over.  An  assignment 
of  error  actually  means  the  marking 
or  pointing  out  of  the  error."  Per 
Francis,  J.  Franz  Falk  Brewing  Co. 
V.  Mielenz,  5  Dakota  Ter.  136. 

In  Tennessee  the  assignment  should 


and  a  good  assignment  will  not  be 
rendered  bad  by  the  insufficiency  of 
the  reasons  advanced  in  its  support. 
A  reason  not  stated  in  the  assignment 
may  nevertheless  be  advanced  at  the 
hearing.  Bleidorn  v.  Pilot  Mt.  Coal, 
etc.,  Co.,  89  Tenn.  204,  and  the  court 
may  decide  upon  an  alleged  error  on 
other  reasons  than  those  assigned. 
Gilman  v.  Donovan,  59  Iowa  76. 
2.  Jaques   v.  Cesar,  2   Saund.    loi, 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS, 


In  GeneraL 


Eeference  to  Record. — The  assignment  should  refer  to  the  page  of 
the  record  where  the  alleged  error  may  be  found  ;*  but  such  refer- 
ence by  itself  will  not  constitute  a  sufficient  assignment.* 

Disregard  of  Eules. — Errors  assigned  in  disregard  of  the  rules  of 
court  will  not  be  reviewed.^ 


q.;  Charters  v.  Cusaick,   i  Stra.   141; 
Moore  v.  Goodright,  2  Stra.  899. 

1.  State  z'.  O'Day,  69  Iowa  368.  And 
for  failure  to  do  so  the  court  may  dis- 
regard it.  Sloan  v.  Thompson,  4  Tex. 
Civ.  App.  419. 

In  North  Dakota  a  rule  requires  that 
the  assignment  shall  refer  to  the  spec- 
ification in  the  bill  or  statement  to 
which  it  relates,  and  "  also  to  the  page 
or  pages  of  the  abstract  in  which  the 
matter  is  found  upon  which  the  error 
is  assigned."  "  True,  the  requirement 
of  the  rule  may  be  released  by  this 
court,  in  the  exercise  of  its  discretion 
and  in  furtherance  of  justice;  but  the 
rule  was  made  to  be  observed  by  coun- 
sel, and  it  will  be  enforced  unless,  for 
good  reasons,  it  is  released  in  further- 
ance of  justice."  Hostetterz/.  Brooks 
Elevator  Co.  (N.  Dak.,  1894),  61  N.  W. 
Rep.  49,  citing  O'Brien  v.  Miller  (N. 
Dak.,  1894),  60  N.  W.  Rep.  841;  Store 
Invest.  Co.  v.  Boyum  (N.  Dak.,  1894), 
58  N.  W.  Rep.  339. 

2.  Reilly  v.  Atchinson  (Arizona, 
1893),  32  Pac.  Rep.  262;  Claflin  v.  Ro- 
denberg  (Ala.,  1893),  13  So.  Rep.  272; 
Feister  v.  Kent  (Iowa,  1894),  60  N.  W. 
Rep.  493;  Wood  V.  Whitton,  66  Iowa 
295,  citing  Wilson  v.  Klokenteger,  56 
Iowa  764;  Low  V.  Fox,  56  Iowa  221. 

Merely  printing  in  the  abstract  un- 
der the  title  "  Assignment  of  Errors," 
the  motion  for  a  new  trial,  with  a 
reference  to  the  place  in  the  record 
where  it  is  to  be  found,  is  not  an  as- 
signment of  errors.  Waixel  v.  Harri- 
son, 35  111.  App.  571. 

3.  Randall  v.  Carlisle,  59  Tex.  69; 
Deitsch  v.  Wiggins,  15  Wall.  (U.  S.), 
539;  Southwestern  Virginia  Imp.  Co. 
V.  Frari,  58  Fed.  Rep.  171. 

Pennsylvania. — Thompson  v.  M'Con- 
nell,  I  Grant's  Cas.  (Pa.)  396;  Daniel  v. 
Daniel,  23  Pa.  St.  198;  Bull's  Appeal, 
24  Pa.  St.  286;  McElrov  v.  Meredith 
(Pa.,  1888),  12  Atl.  Rep.'i7o;  Philadel- 
phia Trust,  Sav.  Deposit,  etc.,  Co.  v 
Purves,  (Pa.,  i888),  13  Atl.  Rep.  936; 
Long  V.  Milford,  157  Pa.  St.  122; 
McCarthy  v.  Masters,  142  Pa.  St.  82; 
Silliman  v.  Kuhn,  142  Pa.  St.  461;  Mc- 
Clelland V.  Brownfield,  142  Pa.  St.  533; 
Horn  V.  Miller,  142  Pa.  St.  557;  Ken: 


Iron,  etc.,  Co.  v.  Norbeck,  150  Pa.  St. 
559.  But  in  grave  criminal  cases  the 
rule  is  often  relaxed.  Com.  v.  Werntz, 
161  Pa.  St.  591. 

Mere  Statement.  —  An  assignment 
merely  stating  a  fact  without  com- 
plaining of  it  cannot  be  considered. 
Mullaly  V.  Noyes  (Tex.  Civ.  App., 
1894),  26  S.  W.  Rep.  145. 

Cross-Assign^ments  not  made  in  ac- 
cordance with  the  rules  will  not  be 
regarded.  Ketcham  v.  Creagh,  53, 
Ala.  224. 

In  Nebraska,  though  improper  as- 
signments will  be  stricken  out  of  the 
petition  in  error  as  irrelevant  matter, 
yet  the  court  does  not  favor  the  prac- 
tice, and  in  no  case  will  assignments 
be  stricken  out  where  they  in  any 
manner  bring  before  the  court  a  ques- 
tion presented  by  the  record.  Gregory 
V.  Edgerly,  17  Neb,  373. 

Errors  Diametrically  Opposed. — Where 
two  errors  assigned  are  diametrically 
opposed  to  each  other,  neither  will  be 
considered.  Thus,  in  Commons  v. 
Oldham,  12  Tex.  18,  where  it  was  as- 
signed for  error  that  the  court  made 
a  certain  order  and  also  that  it  set  the 
order  aside,  it  was  said  by  Hemphil^ 
C.J. :  "  Both  positions  cannot  be  right. 
The  appellant  may  select  his  ground, 
but  he  cannot  assume  opposite  posi- 
tions ensuring  success  whatever  may 
be  the  decision  on  the  controverted 
point.  These  assignments  neutralize 
each  other,  and  we  leave  them  with- 
out further  comment." 

Citation  of  Authorities. — Where,  by 
rule,  the  assignment  is  required  to  be 
stated  separately  from  the  brief,  ar- 
guments and  citations  of  authorities 
have  no  proper  place  in  it.  Duncan 
V.  Kohler,  37  Minn.  379. 

Refusal  to  Strike  Out  Appellee's  Brief. 
— The  court  will  not  entertain  a  mo- 
tion to  strike  from  the  files  the  appel- 
lee's brief  when  the  appellant  has  not 
assigned  errors  with  the  requisite 
exactness.  Anheuser-Busch  Brew. 
Assoc.  V.  Oxley  (Iowa,  1893),  53  N. 
W.  Rep.  1075;  Anheuser-Busch  Brew. 
Assoc.  V.  Gates  (Iowa,  1893),  53  N.  W. 
Rep.  1076. 

Waiver    of    Objection. — By    entering 
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Mere  Clerical  Mistakes,  however,  in  an  assignment  will  not  prevent 
its  consideration.* 

2.  Objections  for  Generality — a.  In  General — Eule  stated.— Even 
in  the  absence  of  express  statutory  requirement  the  rule  is  that 
error  must  be  specifically  assigned  and  that  a  mere  general  as- 
signment will  be  insufficient  to  present  any  question  for  review.*-* 

into  an  agreement  to  allow  counsel 
for  appellants  an  extension  of  time 
for  filing  their  brief,  with  a  request 
that  when  the  briefs  were  filed  the 
cause  should  be  passed  upon  in  the 
regular  way;  and  afterwards  entering 
into  a  second  agreement  for  a  further 
extension  of  time,  in  which  the  right 
to  make  any  legal  objections  to  the 
record  and  assignment  of  errors  was 
reserved,  the  appellees  did  not  waive 
their  right  to  object  to  a  defective 
assignment  of  errors.  Brown  v.  Trex- 
ler,  132  Ind.  106. 

Laches  in  Taking  Objection. — But  the 
court  may  refuse  to  set  aside  an  irreg- 
ular assignment  after  laches  on  the 
part  of  the  defendant  in  error.  Fen- 
ner  v.  Bettner,  22  Wend.  (N.  Y.)  621. 

1.  "Appellees"  Instead  of  "Appel- 
lants."— Thus  in  London  v.  White,  loi 
Ind.  249,  where  the  word  "  appellees  " 
appeared  instead  of  "appellants,"  the 
assignment  was  nevertheless  consid- 
ered. Hawk,  J.,  saying:  "  Mere  clerical 
mistakes  such  as  the  use  of  one  word 
for  another,  where,  as  in  this  case, 
we  cannot  possibly  be  mistaken  in  re- 
gard to  which  one  of  two  words  was 
intended  to  be  used  in  an  assignment 
of  errors,  will  not  preclude  us,  in  any 
case,  from  considering  and  deciding 
the  precise  question  which  the  ap- 
pellant manifestly  intended  to  present 
thereby." 

No  Merit  in  Appeal. — But  where  there 
was  evidently  no  merit  in  an  appeal, 
and  the  assignment  read  "  the  court 
erred  in  rendering  judgment  against 
the  appellants  '  with  '  them  ever  being 
served  with  process,"  the  court  felt 
justified  in  understanding  it  as  writ- 
ten, namely,  that  judgment  was  ren- 
dered "  with  "  and  not  "  without  "  the 
service  of  process.  Kerregan  v.  Mil- 
ler, 38  Ind.  82. 

'  'Answer  "  for  "  Complaint. "  —  And 
where  the  appellant,  the  defendant 
below,  was  complaining  of  the  over- 
ruling of  a  demurrer  to  a  paragraph 
of  the  "complaint"  and  the  assign- 
ment read  "the  said  court  erred  in 
overruling  the  demurrer  to  the  second 
paragraph  of  the  '  answer',"  the  court 


held  it  was  a  mistake  they  could  not 
correct.  Shaw  v.  Spencer,  33  Ind. 
143.  See  Indiana,  etc.,  R.  Co.  v.  Mc- 
Broom,  98  Ind.  167. 

In  Texas  the  court  is  not  required  or 
authorized  to  change  the  language  of 
the  record  to  give  sense  or  meaning 
to  an  assignment  devoid  of  it  by 
reason  of  a  clerical  error.  Ellis  v. 
McKinley,  33  Tex.  675. 

2.  Alabama. — Micou  v.  Tallassee 
Bridge  Co.,  47  Ala.  652;  Glover  v. 
Lyon,  57  Ala.  365,  citing  Ripley  v. 
Coolidge,  Minor  (Ala.)  11;  Evans  v. 
St.  John,  9  Port.  (Ala.)  186. 

Colorado. — Colorado  Cent.  R.  Co.  v. 
Smith,  5  Colo.  160;  Rice  v.  Goodridge, 
9  Colo.  237. 

Connecticut. — Hurlbut  v.  McKone, 
55  Conn.  31. 

Florida. — Newberry  v.  State,  26  Fla. 
334;  Hodge  V.  State,  26  Fla.  11. 

Indiana.  —  Jolly  v.  Terre  Haute 
Drawbridge  Co.,  9  Ind.  417;  Robert- 
son V.  Caldwell,  9  Ind.  514. 

Kansas.  —  Topeka  Primary,  etc., 
University  v.  Martin,  39  Kan.  750; 
Fagerberg  v.  Johnson,  48  Kan.  434. 

Kentucky.  —  Lansdale  v.  Findley,  i 
Hard.  (Ky.)  158. 

Michigan. — Burtz/.  Ollcott,  33  Mich. 
178;  Baylis  v.  Stout,  49  Mich.  215; 
McCormick  v.  Keith,  8  Neb.  142. 

Ohio. — Schoenfeld  v.  Heman,  i  Cine. 
Super.  Ct.  Rep.  (Ohio)  401;  Armstrong 
V.   Clark,   17  Ohio  495. 

Utah. — Bowers  v.  Union  Pac.  R. 
Co.,  4  Utah  215. 

Iowa. — Peck  v.  Hendershott,  14  Iowa 
40;  Arnold  v.  Arnold, 20  Iowa  273;  Arm- 
strong V.  Killen,  70  Iowa  51;  Wads- 
worth  V.  Indianola  First  Nat.  Bank, 
73  Iowa  425;  Mara  v.  Bucknell  (Iowa, 
1894),  57  N,  W.  Rep.  876. 

North  Carolina. — Green  v.  Castle- 
berry,  77   N.  Car.  164;    Bost   v.  Bost, 

87  N.  Car.  477;  Greensboro  z'.  McAdoo, 
no  N.  Car.  430,  citing  Brumble  v. 
Brown,  71  N.  Car.  513;  Chasteen  v. 
Martin,  84  N.  Car.  391;  Moore  v.  Hill, 
85  N.Car.2i8;  Strickland  v.  Draughan, 

88  N.  Car.  315;  Arrington  v.  Jenkins, 
95  N.  Car.  462. 

Fundamental  Errors. — Though  the  as- 
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Kule  Reasonable.— This  rule  is  a  reasonable  one  and  should  be  ob- 
served by  counsel  and  enforced  by  the  court.* 

Degree  of  Precision  Eequired.— Just  what  will  constitute  a  sufficiently 
specific  assignment  must  depend  very  largely  upon  the  special 
circumstances  of  the  particular  case  ;  but  always  the  very  error 
relied  upon  should  be  definitely  and  clearly  presented,  and  the 
court  not  compelled  to  go  beyond  the  assignment  itself  to  learn 
what  the  question  is.  The  assignment  must  be  so  specific  that 
the  court  is  given  some  real  aid,  and  a  voyage  of  discovery 
through  an  often  voluminous  record  not  rendered  necessary.* 


signment  is  general  the  court  may 
notice  fundamental  errors  apparent  of 
record.  Hardin  v.  Abbey,  57  Tex. 
582.  See  Humiston  v.  Anderson,  15 
Ohio  559. 

In  New  York  where  the  record  had 
been  made  up  a  general  assignment 
was,  under  the  early  practice,  held  to 
be  sufficient.  Shepard  v.  Merrill,  13 
Johns.  (N.  Y.)  475. 

1.  Denton  v.  Wood,  86  Tenn.  37; 
Woods  V.  Frazier,  86  Tenn.  500;  State 
V.  Leehman,  2  S.  Dak.  171. 

Absence  of  Objection. — The  court  may 
refuse  to  consider  general  assignments, 
though  not  objected  toby  the  appellee. 
Commerce  Nat.  Bank  v.  Kansas  City 
First  Nat.  Bank,  61  Fed.  Rep.  809. 

2.  Squires  v.  Foorman,  10  Cal.  298; 
Schultz  V.  Moon,  33  Mo.  App.  329; 
Hanlon  v.  Union  Pac.  R.  Co.  (Neb., 
1894),  58  N.  W.  Rep.  590. 

Depends  on  Circumstances.  — "What 
shall  be  a  sufficiently  special  assign- 
ment of  error  is  not  susceptible  of  pre- 
cis* definition.  It  should  be  such  as 
to  draw  the  mind  to  the  apprehension 
of  the  particular  error  intended  to  be 
relied  on.  But  what  shall  be  sufficient 
for  this  purpose  still  remains  to  be 
determined  upon  the  particular  cir- 
cumstances of  each  case."  Wheeler, 
J.,  in  Earle  v.  Thomas,  14  Tex.  583. 
See  Elliot  v.  Mitchell,  28  Tex.  105. 

Restatement  of  the  Rule. —  "  The  ob- 
ject of  the  rules  is  to  so  present  the 
matter  raised  by  the  assignment  of  er- 
ror that  this  court  may  understand 
what  the  question  is  it  is  called  upon 
to  decide  without  going  beyond  the 
assignment  itself,  and  also  that  the 
party  excepting  may  be  confined  to 
the  objection  taken  at  the  time,  which 
must  then  have  been  stated  specif- 
ically. Hinder  t/.Longworth, II  Wheat. 
(U.  S.)  199;  Camden  v.  Doremus,  3 
How.  (U.  S.)  515;  Burton  v.  Driggs, 
20  Wall.  (U.   S.)  125."     Gofif,  C.J.,  in 


Van  Gunden  v.  Virginia  Coal,  etc., 
Co.,  8  U.,  S.  App.  229,  52  Fed.  Rep. 
838.  See  Supreme  Council  v.  Fidelity, 
etc.,  Co.,  63  Fed.  Rep.  48;  McAlmond 
V.  Adams,  i  Wash.  Ter.  230.  The  as- 
signment must  be  so  specifically  desig- 
nated that  the  finger  of  the  court  is 
put  upon  it.  McCormack  v.  Phillips, 
4  Dakota  Ter.  506. 

Counsel  must  not  "  operate  a  drag- 
net" and  "  ask  the  court  to  do  the  sort- 
ing." Chicago,  etc.,  R.  Co.  v.  Moffit, 
75  111.  524. 

Language  Applying  to  Two  Errors. — 
When  the  language  of  an  assignment 
applies  as  well  to  an  objection  which 
has  been  waived  as  to  one  that  has 
not  been  waived,  the  assignment  is 
not  specific.  McCallister  v.  Mount,  73 
Ind.  559. 

Assignment  upon  Calculations. — Where 
a  calculation  is  made  the  basis  of  an 
assignment  of  error,  the  item  in  which 
error  has  been  made  must  be  speci- 
fied. Lee  V.  Trahan,  20  La.  Ann.  202. 
In  a  suit  on  an  account  where  the 
matters  in  controversy  embrace  a 
number  and  variety  of  particulars  an 
assignment  that  "  if  the  plaintiff  is 
entitled  to  recover  anything,  the  ver- 
dict and  judgment  are  for  a  much 
greater  sum  than  the  pleading  and 
evidence  authorize,"  is  too  general  to 
require  the  court  to  search  for  items 
allowed  to  which  there  might  have 
been  a  defense.  Hicks  v.  Bailey,  16 
Tex.  229. 

Taxation  of  Costs. — An  assignment 
that  judgment  was  rendered  for  $59.36 
costs  of  suit,  when  it  should  have 
been  rendered  for  $10.97  only,  was 
sufficient,  it  not  being  necessary  to 
state  particularly  the  error  in  the 
taxation,  as  the  court  takes  judicial 
notice  of  the  practice  in  taxing  costs. 
Ford  V.  Wright,  7  N.  H.  586. 

Approval  of  Claims. — On  appeal  from 
the  action  of  the  District  Court  in  ap« 
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Compared  with  Assignments  on  Motion  for  New  Trial. — An  assignment  on 
appeal  must  be  more  specific  than  is  permissible  on  a  motion  for 
a  new  trial,  where  it  is  necessarily  hastily  prepared.* 

In  Criminal  Cases  there  has  been  manifested  a  disposition  to  deal 
leniently  with  general  assignments.* 

b.  Assignment  upon  the  Pleadings. — A  mere  allegation  of 
error  in  certain  pleadings  or  writs  constituting  a  part  of  the 
record  is  indefinite  and  insufficient.* 

Thus,  it  will  not  suffice  to  assign  as  error  that  the  court  erred 


proving  a  claim  against  an  estate,  an 
assignment  in  substance  that  the  court 
erred  in  approving  the  claim  is  suf- 
ficient, as  the  case  does  not  admit  of 
a  more  specific  designation  of  error. 
Harper  v.  Stroud,  41  Tex.  367. 

South  Carolina.  —  An  exception  as- 
signing as  error  the  refusal  to  grant  a 
motion  of  nonsuit  is  sufficiently  ex- 
plicit and  not  obnoxious  to  the  rule  of 
court  which  prohibits  an  exception 
from  being  a  mere  "  reference  back  " 
to  an  exception  at  some  previous  stage 
of  the  trial.  Huggins  v.  Watford,  38 
S.  Car.  504. 

"Errors  of  Law"  or  "  Other  Errors." 
— It  is  futile  for  an  assignment  to 
state  that  there  are  "  other  errors,"  or 
"errors  apparent  of  record,"  or  "  er- 
rors of  law  occurring  at  the  trial." 
Daunhauerz/. Hilton,  82  Ind.  531;  Bur- 
bank  V.  Dyer,  54  Ind.  392;  Booker  v. 
State, 3  Tex.  App.227;  Scoville  w.Chap- 
man,  17  Ind.  470;  Barnard  v.  Graham, 
14  Ind.  322;  Haskell  v.  Vallev  County 
(Neb.,  1894),  59  N.  W.  Rep.  680;  Mur- 
phy V.  Gould  (Neb.,  1894),  59  N.  W. 
Rep.  383,  citing  Lowe  v.  Omaha,  33 
Neb.  587. 

Merely  Alleging  Judgment  Erroneous. 
— The  statement  in  an  assignment 
that  "  whereas,  by  the  law  of  the  land, 
no  decree  for  relief  whatever  or  any 
judgment  ought  to  have  been  given 
against  the  said  C.  D.  in  favor  of  the 
said  A.  B,"  is  only  the  formal  conclu- 
sion to  an  assignment,  and  is  insuf- 
ficient in  itself  to  point  out  any  specific 
error.     Litchtenstadt  v.  Rose,  98  111. 

643- 

In  a  Chancery  Case,  however,  the 
assignment  that  the  records  and  pro- 
ceedings are  otherwise  uncertain,  un- 
just, and  illegal"  is  sufficiently  definite 
to  present  for  consideration  all  the 
objections  urged  against  the  decree 
and  proceedings  in  the  court  below. 
Blair  v.  Reading,  99  111.  600. 

1.  Kirkendall  v.  Davis  (Neb.,  1894), 


59  N.  W.  Rep.  915;  Hiatt  v.  Kinkaid 
(Neb.,  1894),  58  N.  W.  Rep.  700,  citing 
Davis  V.  Getchell,  32  Neb.  792;  Far- 
well  V.  Cramer,  38  Neb.  61;  Lyman  v. 
McMillan,  8  Neb.  135;  Graham  v. 
Hartnett,  10  Neb.  518. 

In  Texas. — The  grounds  in  a  motion 
for  a  new  trial  are  not  such  distinct 
assignments  as  are  required  by  the 
statute.  Brown  v.  Martin  (Tex.  1887), 
7  S.  W.  Rep.  68. 

2.  Especially  in  capital  cases.  State 
V.  Leehman,  2  S.  Dak.  171. 

In  Montana  in  criminal  cases,  the  as- 
signment of  errors  complaining  of  the 
insufficiency  of  the  evidence  is  not  re- 
quired to  specifically  point  out  where- 
in it  is  insufficient.  Territory  v.  Reh- 
berg,  6  Mont.  467. 

In  a  Petition  for  Certiorari  in  a  crim- 
inal case,  the  assignment  "to  which 
proceedings  your  petitioner  alleges 
error,"  following  a  statement  of  the 
facts  of  the  case,  was  held  too  general. 
Fleming  v.  State,  67  Ga.  767. 

In  a  Murder  Case. — On  an  indictment 
for  murder  an  assignment  that  it  was 
error  to  allow  the  state  to  bring  out  in 
an  indirect  manner  from  the  wife  of  the 
deceased  "anything  that  had  tran- 
spired between  herself  and  the  defend- 
ant," was  too  vague  and  general  to  be 
considered.  State  v.  Turner,  36  S. 
Car.  534. 

In  Indiana  there  must  be  a  specific 
assignment  of  errors  in  criminal  as 
well  as  in  civil  cases.  Sturm  v.  State, 
74  Ind.  278. 

3.  Glover  v.  Lyon,  57  Ala.  365; 
Brahan  v.  Collins,  Minor  (Ala.) 
169. 

"The  bill  and  amended  bill  were 
not  sufl5cient  to  warrant  the  proceed- 
ings had  on  them  ,"  and  "  the  proceed- 
ings were  irregular,  informal,  and  in- 
sufficient, and  not  in  accordance  with 
the  rules  of  chancery  practice  "  is  too 
general.  Eslava  v.  Lepretre,  21  Ala. 
504. 
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in  overruling  the  plea,*  or  demurrer,*  or  exceptions,'  of  a  party, 
without  advancing  any  reasons  in  support  of  the  alleged  error. 
And  an  assignment  of  error  in  overruling  or  sustaining  the  de- 
murrer to  several  paragraphs  of  an  answer  will  fail  if  any  one 
paragraph  to  is  good  or  bad.* 

c.  Assignment  upon  the  Evidence. — a  General  Assignment  that 
the  court  erred  in  admitting  or  rejecting  certain  testimony  which 
was  objected  is  entirely  insufficient.* 


1.  Supreme  Council  z^.  Fidelity,  etc., 
Co.,  63  Fed.  Rep.  48. 

Without  Stating  Ground. — An  assign- 
ment for  error  of  the  overruling  of  a 
plea  to  the  jurisdiction  when  the  rec- 
ord does  not  set  out  the  form  of  the 
plea,  and  it  is  not  stated  upon  what 
ground  it  was  overruled  cannot  be  con- 
sidered.    Morris  v.  Beall,  85  Ala.  598. 

But  an  assignment  that  "  the  court 
erred  in  overruling  the  defendant's 
plea  to  the  jurisdiction"  was  held 
specific  enough  where  the  jurisdiction 
was  questioned  on  the  ground  of  the 
amount  involved.  Davis  v.  Burnett 
(Tex.,  1888),  7  S.  W.  Rep.  678. 

2.  State  V.  Scarborough,  55  Md.  345; 
State  V.  Norris,  70  Md.  91;  Paschal  v. 
Owen,  77  Tex.  583;  Dillingham  v. 
Teeling  (Tex.  Civ.  App.,  1894),  24  S. 
W.  Rep.  1094. 

Error  in  Sustaining  Demurrer. — But 
where  the  plaintiff  in  error  filed  a  pe- 
tition in  the  lower  court  to  reinstate  a 
case,  which  was  demurred  to  and  the 
demurrer  sustained,  an  assignment  of 
error  upon  the  judgment  sustaining 
the  demurrer  was  held  sufficiently 
specific.  Frierson  v.  Alexander,  74 
Ga.  666. 

3.  Connor  v.  Edwards,  36  S.  Car. 
563. 

In  Pennsylvania  an  assignment  that 
the  court  erred  in  dismissing  a  party's 
exceptions  to  the  master's  report,  not 
setting  them  out,  will  not  be  consid- 
ered. Bowers  v.  Bennethum,  133  Pa. 
St.  306. 

Several  Exceptions. — Where  there  are 
several  exceptions  an  assignment  that 
they  were  overruled  or  sustained  will 
not  be  sufficient.  Keowne  v.  Love, 
65  Tex.  152;  Cruse  v.  McQueen  (Tex. 
Civ.  App.,  1894),  25  S.  W.  Rep.  711. 
See  Miller  v.  Vernoy,  2  Tex.  Civ.  App. 
675.  Especially  where  some  are  well 
taken.  Texas,  etc.,  R.  Co.  v.  Dono- 
van (Tex.  Civ.  App.,  1893),  23  S.  W. 
Rep.  735.  But  an  assignment  upon 
the  sustaining  of  exceptions  to  a  plead- 
ing, giving  the  reasons  for  the  error. 


is  sufficient  where  the  judgment  shows 
that  but  one  of  the  exceptions  was 
sustained.  Ware  v.  Griner  (Tex.  Civ. 
App.,  1894),  26  S.  W.  Rep.  898. 

Pleadings  Numerous. — An  assignment 
that  the  court  erred  in  overruling 
the  appellant's  exceptions  to  the 
pleadings  of  the  appellee  will  not  be 
considered  when  the  pleadings  are 
numerous  and  voluminous.  Interna- 
tional, etc.,  R.   Co.   V.   Leak,  64  Tex. 

654- 

Overruling  of  General  and  Special  Ex- 
ceptions.— The  assignment  "  the  court 
erred  in  overruling  the  defendant's 
general  and  special  exceptions  to  the 
plaintiff's  original  petition"  was  too 
general  to  present  any  question  except, 
perhaps,  the  sufficiency  of  the  petition 
upon  general  demurrer.  Brown  v. 
Durham,  3  Tex.  Civ.  App.  244. 

4.  Williamson  v.  Brandenberg,  6 
Ind.  App.  97;  Ketcham  v.  Barbour, 
102  Ind.  576;  Noe  v.  Roll,  134  Ind.  115. 

Assignments  on  Several  Paragraphs. — 
The  assignment  "that  the  court  erred 
in  overruling  the  demurrers  to  the 
second  and  fourth  paragraphs  of 
amended  answer  and  each  of  them," 
was  sufficient  to  present  the  ruling 
upon  the  demurrers  with  reference  to 
the  paragraphs  jointly  and  severally. 
Funk  V.  Rentchler,  134  Ind.  68. 

5.  Dingle  v.  Swain,  15  Colo.  120; 
Franz  Falk  Brewing  Co.  v.  Mielenz, 
5  Dak.  Ter.  136;  Hawes  v.  Twogood, 
12  Iowa  582;  Garrett  v.  Wells,  63  Iowa 
256;  Albrosky  v.  Iowa  City,  76  Iowa 
301;  Blocker  v.  Schoff,  83  Iowa  265; 
Armstrong  v.  Killen,  70  Iowa  51; 
Chandler  v.  Knott,  86  Iowa  113;  North- 
ern Pac.  Terminal  Co.  v.  Lowenberg, 
II  Otegon  286;  Herbert  v.  Dufur.  23 
Oregon  462;  Johnson  v.  Fanno,  23 
Oregon  514;  Archbishop  v.  Hack,  23 
Oregon  536;  Cortelyou  v.  Maben  (Neb., 
1894),  59  N.  W.  Rep.  94;  Lyman  v. 
McMillan,  8  Neb.  135;  Burlington,  etc., 
R.  Co.  V.  Harris,  8  Neb.  140;  Burwell 
V.  Sneed,  104  N.  Car.  118. 

An    assignment    that    "the     court 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


Generality. 


The  particular  evidence  must  be  pointed  out,  and  the  court 
not  left  to  search  for  it  through  a  voluminous  record.* 

By  Eeference. — And  generally  the  evidence  will  not  be  sufficiently 
designated  by  the  statement  "as  shown  by  the  bill  of  exceptions, 
or  record,  or  statement   of  facts,"  *  or  a  mere  reference  to  the 


erred  in  admitting  evidence  of  the 
defendant  receiving  property  at  dates 
subsequent  to  the  receiving  on  which 
and  for  which  he  was  convicted  "  was 
too  general.  Berneker  v.  State  (Neb., 
1894),  59  N.  W.  Rep.   372. 

Variance. — An  assignment  on  the 
ground  of  variance  should  specify  the 
evidence.  Davidson  v.  Oregon,  etc., 
R.  Co.,  II  Oregon  136. 

Belevancy.  —  An  assignment  upon 
evidence  should  specifically  set  forth 
the  evidence  and  show  its  relevancy 
and  materiality.  But  where  the  ques- 
tions themselves  suggest  with;sufficient 
distinctness  and  certainty  the  nature, 
meaning,  relevancy,  and  materiality 
of  the  evidence  proposed,  this  is  not 
essential.  Watts  v.  Warren,  108  N. 
Car.  514. 

Several  Objections. — An  assignment 
upon  the  admission  in  evidence  of  a 
writing  which  was  objected  to  on  sev- 
eral grounds,  which  did  not  specially 
point  out  the  objections,  was  insuf- 
ficient. Burnett  v.  Friedenhaus,  2 
Tex.  Civ.  App.  596.  An  assignment 
embracing  eight  objections  to  differ- 
ent and  distinct  portions  of  testimony 
wholly  disconnected  is  too  general  for 
consideration.  Halbert  v.  Carroll; 
(Tex.  Civ.  App.,  1894),  25  S.  W.  Rep. 
1102. 

Overruling  Objections  to  Cross-exam- 
ination, etc. — Where  the  bill  of  excep- 
tions included  a  large  amount 
of  evidence  and  cross-examination, 
an  assignment  "that  there  was  error 
in  allowing  the  cross-examinations 
and  introduction  of  evidence,  and 
overruling  plaintiff's  objections,  as 
set  forth  in  bill  of  exceptions.  No.  i," 
was  too  general.  Wilson  z/.  Hillhouse, 
14  Iowa  199. 

Important  Questions. — But  the  court 
declined  to  ignore  errors  in  rulings 
upon  points  of  evidence,  although  not 
assigned  with  sufficient  specificness, 
where  they  were  important,  and  the 
counsel  for  the  other  party  had  argued 
the  objections  in  their  first  brief,  and 
the  printed  abstract  contained  an  in- 
dex to  the  testimony  of  each  witness, 
so  that  neither  court  nor  counsel  could 


have  had  any  difl5culty  in  finding  or 
understanding  the  matters  assigned 
for  error.  Gilpin  v.  Gilpin,  12  Colo. 
504.  But  see  Colorado  Cent.  R.  Co.  v. 
Smith,  5  Colo.  160. 

In  Kansas  the  assignment  "  that  the 
court  erred  in  ruling  out  the  evidence 
offered  by  A.  B.  [the  plaintiff  in  error] 
on  the  trial  of  said  action,  to  which 
said  A.  B.  at  the  time  excepted,"  is 
suflBciently  specific.  Shepard  z/.  Haas, 
14  Kan.  443.  See  also  Dahee  v.  Black- 
burn, II  Kan.   190. 

In  New  York,  a  specification  in  the 
notice  of  appeal  that  "the  board  of 
claims  erred  in  receiving  evidence 
against  the  objection  and  exception  of 
the  claimant"  is  sufficient  to  raise  the 
question  of  the  admissibility  of  the 
evidence  objected  to,  where  the  record 
does  not  show  that  any  other  evidence 
was  objected  to.  McDonald  v.  State, 
127  N.  Y.  18. 

1.  Missouri. — McGarry  v.  Missouri 
Pac.  R.  Co.,  36  Mo.  App.  340;  Gibo- 
ney  v.  German  Ins.  Co.,  48  Mo.  App. 
185. 

Kansas. — State  v.  Durein,  46  Kan. 
695. 

Minnesota. — Hall  v.  St.  Paul  (Minn., 
1894),  57  N.  W.  Rep.  928. 

Nebraska.  —  Kirkendall  v.  Davis 
(Neb.,  1894),  59  N.  W.  Rep.  917; 
Wiseman  v.  Ziegler  (Neb.,  1894),  60 
N.  W.  Rep.  320;  Wonderlich  v. 
Walker  (Neb.,  1894),  60  N.  W.  Rep. 
103;  Bloedel  v.  Zimmerman  (Neb., 
1894),  60  N.  W.  Rep.  6;  Hiatt  v.  Kin- 
kaid  (Neb.,  1894),  58  N.  W.  Rep.  700, 
citing  Lowe  v.  Omaha,  33  Neb.  590; 
Tomer  v.  Densmore,  8  Neb.  384; 
Shaffer  v.  Maddox,  9  Neb.  205;  Mc- 
Cormick  v.  Drummett,  9  Neb.  384; 
Birdsall  w.  Carter,  11  Neb.  143;  Cookz/. 
Pickret,  20  Neb.  435.  See  Gregory  v. 
Kaar,  36  Neb.  533. 

2.  State  V.  Chapman,  i  S.  Dak.  414; 
Forth  Worth,  etc.,  R.  Co.  v.  Downie, 
82  Tex.  383;  Miller  v.  Vernoy,  2  Tex. 
Civ.  App.  675;  Mitchell  v.  Mitchell,  84 
Tex.  303;  Robertson  v.  Coates,  i  Tex. 
Civ.  App.  664;  Merchants'  Union, 
etc.,  Co.  V.  Rice,  70  Iowa  14;  Dun- 
combe  V.  Powers,  75   Iowa  185;  Sher- 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


Generality. 


pages  of  the  record/  or  to  the  name  of  the  witness;*  but  the  as- 
signment should  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected,*  or  at  least  the  rulings  should  be  set  out  in 
such  a  manner  that  the  court  can  see  what  the  question  was,  how 
it  arose,  and  how  the  objection  was  taken  and  the  exception 
saved.* 


man  v.  Shaw,  9  Nev.  148;  Corbett  v. 
Job,  5  Nev.  201. 

But  in  Nevada  before  this  particu- 
larity was  required  by  statute  the 
court  was  more  lenient  in  overlooking 
the  want  of  an  assignment.  Gillig  v. 
Lake  Bigler  Road  Co.,  2  Nev.  214. 
See  also  Hoopes  v.  Meyer,  i  Nev.  433. 

Interrogatories  Eeferred  to  by  Number. 
— Where  errors  are  assigned  upon  the 
admission  in  evidence  of  answers  to 
certain  interrogatories,  the  assign- 
ment referring  to  them  by  number, 
but  in  the  abstract  the  questions  and 
numbers  are  not  preserved  by  number 
but  are  presented  in  condensed  and 
narrative  form,  the  errors  will  not  be 
reviewed.  Rem  v.  Bem  (S.  Dak., 
1893),  55  N.  W.  Rep.  1102. 

1.  Moxley  v.  Haskin,  39  Kan.  653; 
following  State  v.  McCool,  34  Kan. 
613;  Green  v.  Wright,  36  Mo.  App. 
298.  Thus  the  following  specification 
was  held  insufficient:  "  The  objections 
and  exceptions  made  to  the  action  of 
the  trial  court  in  admitting  and  re- 
fusing evidence  offered  by  the  plain- 
tiffs and  objected  to  by  the  defendants 
appear  particularly  on  pages  29,  30, 
34,  43  ...  of  the  record.  Those 
which  I  desire  particularly  to  call  the 
attention  of  this  court  to  are  to  be 
found  on  pages  43,  63,  64,"  etc. 
Schultz  V.  Moon,  33  Mo.  App.  329. 

Only  Question  Presented  on  Page  Re- 
ferred to. — But  an  assignment  that  the 
court  erred  in  admitting  and  exclud- 
ing testimony  as  shown  on  a  certain 
page  of  the  record  was  sufficient 
where  the  error  assigned  was  the 
only  question  presented  on  that  page. 
Darner  v.  Daggett,  35  Neb.  695. 

Reference  Required. — But  though  it 
will  not  be  sufficient  of  itself,  there 
should  be  such  a  reference.  Jackson- 
ville, etc.,  R.  Co.  V.  Griffin,  33  Fla. 
602;  Bell  V.  Pavey,  7  Ind.  App.  19. 

2.  Royse  v.  May,  93  Pa.  St.  454; 
Adler  v.  Cloud  (S.  Car.,  1894),  20  S.  E. 
Rep.  393. 

Privileged  Communications.  —  An  as- 
signment that  "  most  of  the  testimony 
of   witnesses  C.   and   H.  admitted   in 


evidence  should  have  been  excluded 
as  privileged  communications  be- 
tween attorneys  and  clients"  is  too 
general.  Scarritt  Furniture  Co.  v. 
Moser,  48  Mo.  App.  543. 

In  Iowa  the  name  of  the  witness  of 
whom  the  questions  were  asked  is  not 
material.  Union  Bldg.  Assoc,  v, 
Rockford  Ins.  Co.,  83  Iowa  647. 

3.  Supreme  Council  v.  Fidelity, 
etc.,  Co.,  63  Fed.  Rep.  48. 

In  Pennsylvania,  by  rule,  specifica- 
tions upon  the  admission  or  exclusion 
of  testimony,  not  quoting  the  full  sub- 
stance of  the  bill  of  exceptions,  nor 
setting  forth  a  copy  of  it  in  imme- 
diate connection  with  the  specification, 
will  not  be  considered.  Hultz  v. 
Com.,  3  Grant's  Cas.  (Pa.)  61;  Himble- 
wright  V.  Armstrong,  25  Pa.  St.  428; 
Schwenk  v.  Montgomery  County,  26 
Pa.  St.  281;  Noar  v.  Gill,  iii  Pa.  St. 
488;  Battles  V.  Sliney,  126  Pa.  St.  460; 
Warfel  v.  Knott,  128  Pa.  St.  528.  See 
Gates  V.  Watt,  127  Pa.  St.  20;  Rundell 
V.  Kalbfus,  125  Pa.  St.  123;  Logan  v. 
Friedline  (Pa.,  1888),  14  Atl.  Rep. 
343;  Cornish  v.  Hooker,  141  Pa.  St. 
138;  Arnold  v.  Blabon,  147  Pa.  St. 
372;  Kramer  v.  Winslow,  154  Pa.  St. 
637;  McElroy  v.  Braden,  152  Pa.  St. 
78. 

An  assignment  of  error  upon  the 
refusal  to  strike  out  all  of  a  witness's 
testimony  and  reciting  only  a  portion 
of  it  is  insufficient.  Miller  v.  Wind- 
sor Water  Co.,  148  Pa.  St.  429. 

An  assignment  of  error  in  the  ad- 
mission of  evidence  must,  by  rule, 
show  the  answer  to  the  question  ob- 
jected to.  Van  Home  v.  Dick,  151 
Pa.  St.  341. 

4.  Green  v.  Wright,  36  Mo.  App. 
298;  State  V.  Chapman,  i  S.  Dak.  414; 
Wylie  V.  Mansley,  132  Pa.  St.  65; 
Rosenthal  v.  Ehrlicher,  154  Pa.  St. 
396.  See  Machette  v.  Wanless,  2  Colo. 
Ter.  169. 

Objections  Set  Out  in  Bill  of  Exception*. 
— When  the  specific  objections  to  evi- 
dence received  have  been  set  out  in 
the  bill  of  exceptions,  it  is  not  neces- 
sary  to   repeat   them   in   the    assign- 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


Oeneralitj. 


d.  Assignment  upon  Requests  and  Instructions— General 
Rule. — That  the  court  erred  in  granting  or  refusing  to  grant  cer- 
tain instructions  requested  by  a  party,  or  in  its  charge  voluntarily 
given,  does  not  constitute  a  sufficiently  specific  assignment;  but 
the  particular  portion  containing  the  alleged  error  must  be  set 
out,  or  why  there  was  error  in  refusing  the  request  shown.* 


ment,  but  it  is  sufficient  to  assign 
error  generally  in  the  admission  of 
such  evidence.  Norwood  v.  Cobb,  20 
Tex.  588. 

Stating  the  Questions. — In  Florida  an 
assignment  that  the  court  erred  in 
overruling  the  objections  to  the  ques- 
tions put  to  a  witness  without  stating 
the  questions  is  not  sufficient.  Hodge 
V.  State,  26  Fla.  11. 

In  Iowa  the  law  does  not  require 
the  question  to  be  embodied  in  the  as- 
signment. It  is  not  the  province  of 
the  assignment  to  contain  the  part  of 
the  record  relied  upon  as  showing 
error.  Union  Bldg.  Assoc,  v.  Rock- 
ford  Ins.  Co.,  83  Iowa  647. 

1.  California. — Dale  v.  Purvis,  78 
Cal.  113. 

Colorado. — Martin  v.  Hazzard  Pow- 
der Co.,  2  Colo.  596. 

Connecticut. — Simmonds  v.  Holmes, 
61  Conn.  I. 

Georgia. — Williams  v.  State,  69  Ga. 
II. 

Indiana. — Robinson  v.  Hadley,  14 
Ind.  417;  Home  v.  Williams,  23  Ind. 

37. 

Michigan. — People  v.  De  Fore,  64 
Mich.  693. 

Oregon. — Jensen  v.  Foss,  24  Oregon 
158. 

Pennsylvania. — Cramer  v.  Carlisle 
Bank,  2  Grant's  Cas.  (Pa.)  267;  Zerbe 
V.  Miller,  16  Pa.  St.  488. 

South  Carolina. — State  v.  Gilreath, 
16  S.  Car.  105. 

Iowa. — Harmon  v.  Chandler,  3  Iowa 
150;  State  V.  Sater,  8  Iowa  420;  Hawes 
V.  Twogood,  12  Iowa  582;  Peck  v. 
Hendershott,  14  Iowa  40;  Betts  v. 
Glenwood,  52  Iowa  124. 

Afortk  Carolina. — McDonald  v.  Car- 
son, 94  N.  Car.  497;  Suttle  v.  Falls,  98 
N.  Car.  393;  Hammond  v.  Schiff,  100 
N.  Car.  161;  Dugger  v.  McKesson, 
100  N.  Car.  i;  Hinson  v.  Powell,  109 
N.  Car.  534;  Davis  v.  Duval,  112  N. 
Car.  833;  Carlton  v.  Wilmington,  etc., 
R.  Co.,  104  N.  Car.  365;  McKinnon  v. 
Morrison,  104  N.  Car.  354,  citing 
Lytle  V.  Lytle,  94  N.  Car.  522;  Will- 
iams  V.    Johnston,    94    N.    Car.    633; 


Fry  V.  Currie,  91  N.  Car.  436;  Bost  v. 
Bost,  87  N.  Car.  481;  Pleasants  v. 
Raleigh,  etc.,  R.  Co.,  95  N.  Car.  195; 
State  V.  Nipper,  95  N.  Car.  653;  Bar- 
ber V.  Roseboro,  97  N.  Car.  192;  Bog- 
gan  V.  Home,  97  N.  Car.  268;  Sellers 
V.  Sellers,  98  N.  Car.  13;  Caudle  v. 
Fallen,  98  N.  Car.  411;  Leah  v.  Cov- 
ington, 99  N.  Car.  559.  See  Lindsey 
V.  Sanderlin,  104  N.  Car.  331.  A 
"  broad-side  "  challenge  to  the  charge 
of  the  court  is  defective.  State  v. 
Frizell,  iii  N.  Car.  722. 

Texas. — Johnson  v.  Alexander,  14 
Tex.  382;  Elliot  V.  Mitchell,  28  Tex. 
105;  International,  etc.,  R.  Co.  v. 
Leak,  64  Tex.  654;  Martin-Brown  Co. 
V.  Wainscott,  66  Tex.  131;  Cannon  v. 
Cannon,  66  Tex.  682;  Hughes  v.  Gal- 
veston, etc.,  R.  Co.,  67  Tex.  595; 
Blake  v.  Hamburg-Bremen  F.  Ins. 
Co.,  67  Tex.  160;  Blackwell  v.  Hunni- 
cutt,  69  Tex.  273;  Belton  Compress 
Co.  V.  Saunders,  70  Tex.  699;  King  v. 
Harter,  70  Tex.  579;  Low  v.  Tandy, 
70  Tex.  745;  Gross  v.  Hays,  73  Tex. 
515;  Freiberg  v.  Johnson,  71  Tex.  558; 
Miller  v.  Vernoy,  2  Tex.  Civ.  App. 
675;  Gregory  v.  Coleman,  3  Tex.  Civ. 
App.  166;  Lambert  v.  Williams,  2 
Tex.  Civ.  App.  413;  International, 
etc.,  R.  Co.  V.  Hinzie.  82  Tex.  623; 
Schneider  v.  McCoulsky  (Tex.  Civ. 
App.,  1894),  26  S.  W.  Rep.  170; 
Alamo  F.  Ins.  Co.  v.  Lancaster  (Tex. 
Civ.  App.,  1894),  28  S.  W.  Rep.  126. 

United  States. — Lucas  v.  Brooks,  18 
Wall.  (U.  S.)  436. 

Merely  Designating  Kind  of  Error. — 
"  It  is  not  enough  to  state  that  there 
was  error  generally,  for  that  might  as 
well  be  inferred  from  the  mere  fact  of 
an  appeal.  Nor  is  it  enough  to  aver 
an  error  in  instructing,  for  that  would 
be  to  name  the  kind  of  error,  but  not 
the  error.  Nor  to  say  it  was  in  re- 
fusing to  instruct,  for  that  too  would 
only  be  to  classify,  not  to  describe  it. 
Nor  to  allege  that  it  was  in  charging 
the  jury,  for  that  only  gives  the 
names  of  a  class  of  propositions, 
which  class  might  include  a  hundred. 
In   none  of   these   statements    is  the 


948 


* 


Safficiency. 


ASSIGNMENT  OF  ERRORS. 


Generality. 


Where  the  Charge  or  Instruction  is  Lengthy  or  contains  several  proposi- 
tions, there  should  be  a  separate  specification  to  each  part  of  the 
charge  which  is  alleged  to  be  erroneous  ;  or,  at  least,  if  several 
propositions  are  brought  into  one  assignment,  it  must  be  alleged 
that  there  was  error  in  giving  or  refusing  each  severally  of  the 
propositions  challenged.* 


error  pointed  out,  but  is  only  said  to 
be  one  which  will  be  found  in  the 
class  or  kind  called  errors  of  instruc- 
tion, or  of  refusing  to  instruct,  or  of 
charging,  as  the  case  may  be."  Per 
Darwin,  J.,  in  McAlmond  v.  Adams,  i 
Wash.  Ter.  230. 

Misleading. — The  assignment  "the 
charge  of  the  court  below,  as  a  whole, 
was  misleading "  is  not  sufficient. 
Udderzook  v.  Harris,  140  Pa.  St.  236. 

Charging  Abstractly.  —  The  court 
erred  in  its  charge  "because  it 
charges  the  law  in  the  abstract,  and 
does  not  apply  it  to  the  facts  of  the 
case  "  is  too  general  for  consideration. 
Holman  v.  Herscher  (Tex.,  1891),  16  S. 
W.  Rep.  984. 

Questions  of  Fact.  —  "The  court 
charged  the  jury  upon  questions  of 
fact,"  not  pointing  to  the  specific  parts 
of  the  charge,  is  too  general  an  assign- 
ment. Brewington  v.  Patton,  i  Iowa 
121. 

Not  Supported  By  the  Evidence. — An 
assignment  upon  an  instruction  as  un- 
warranted by  the  evidence  will  not  be 
considered  where  the  latter  is  vo- 
luminous and  it  is  not  pointed  out 
wherein  it  was  insufficient  to  justify 
the  instruction.  Sage  v.  Tucker,  51 
Mo.  App.  336.  An  exception  to  a 
charge  by  the  court  below  that  there 
was  no  evidence  of  fraud  should  point 
out  the  evidence  in  support  of  it. 
Giles  V.  Hunter,  103  N.  Car.  194. 

The  assignment  "  the  court  erred  in 
submitting  to  the  jury  a  question  of 
fact  about  which  there  is  no  evidence," 
without  stating  what  the  question  was, 
was  not  entitled  to  consideration. 
Sweeney  v.  Ten  Mile  Oil,  etc.,  Co.,  130 
Pa.  St.  193. 

An  assignment  based  upon  a  refusal 
of  the  court  to  charge  generally  that 
under  the  evidence  there  was  no  right 
of  recovery,  was  not  specific  enough 
to  raise  the  question  whether  a  dece- 
dent, upon  whose  wrongful  death  the 
action  was  founded,  left  any  one  de- 
pendent upon  him  for  support,  by 
whom  only,  by  statute,  the  action 
could  be  maintained.      Grand   Trunk 


R.  Co.  V.  Ives,  144  U.  S.  408.  See 
Van  Stone  v.  Stillwell,  etc.,  Mfg.  Co., 
142  U.  S.  128. 

Insufficient  Designation. — Where  the 
only  designation  of  instructions,  the 
manner  of  giving  which  is  assigned 
for  error,  is  an  allusion  to  them  in 
some  affidavits  attached  to  the  motion 
for  a  new  trial,  which  are  not  further 
authenticated,  and  not  incorporated  in 
the  bill  of  exceptions,  the  assignment 
will  not  be  considered.  Hewitt  v. 
Commercial  Banking  Co.  (Neb.,  1894), 
59  N.  W.  Rep.  693.  But  where  an  as- 
signment upon  instructions  was  re- 
ferred to  in  argument,  and  the  theory 
of  the  case,  as  inconsistent  with  the 
instructions  given,  and  calling  for  in- 
structions refused,  was  elaborately  ar- 
gued, the  assignment  was  not  waived, 
although  it  was  not  specifically  dis- 
'cussed.     Clark  v.  Ralls,  50  Iowa  275. 

Theory  of  Instructions. — An  assign- 
ment that  the  court  erred  "  in  adopt- 
ing the  theory  announced  throughout 
the  instructions  given  on  the  part  of 
the  defendants,"  "that  the  transaction 
could  not  amount  to  a  mortgage  un- 
less, etc.,"  was  too  general.  The 
theory  must  have  been  expressed  in 
certain  language  and  exception  taken 
to  that  language.  Different  theories 
may  be  derived  by  different  persons 
from  the  same  language.  Bogk  v. 
Gassert,  149  U.  S.  17. 

1.  Vider  v.  O'Brien,  62  Fed.  Rep. 
326;  Hoyt  V.  Macon,  2  Colo.  502;  Swift 
V.  Mulkey,  17  Oregon  532;  Thompson 
V.  New  York  L.  Ins.  Co.,  21  Oregon 
466;  Dallas,  etc.,  R.  Co.  v.  Able,  72 
Tex.  150;  Enright  v.  Atlanta,  78  Ga. 
288,  citing  Thompson  v.  Feagin,  60 
Ga.  82. 

Long  Extracts. — Where  long  extracts 
of  the  charge  are  assigned  for  error, 
it  is  the  duty  of  counsel  to  specify 
what  part  is  erroneous.  Malone  v. 
Robinson,  77  Ga.  719.  See  Georgia  R. 
Co.  V.  Olds,  77  Ga.  673.  If  this  is  not 
done  and  some  parts  of  the  extract  are 
correct,  the  judgment  will  not  be  re- 
versed. Grace  v.  Martin,  83  Ga.  245. 
And  where  the  charge  was  lengthy, 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


Generality. 


Specification  for  Each  Instruction. — Likewise  it  will  be  entirely  insuf- 
ficient for  one  specification  to  embrace  allegations  of  error  in 
more  than  one  instruction,  and  such  a  specification  will  not  be 
considered  by  the  court.* 

And  it  is,  in  principle,  a  like  violation  of  rule  to  assign  for  error 
several  instructions,  designating  them  by  number  only,  as,  "  the 
court  erred  in  granting  instructions  one,  two,  three,"  etc.* 


containing  many  separate  and  inde- 
pendent instructions,  and  the  assign- 
ment of  it  for  error  mentioned  only 
one  instruction  specifically,  the  court 
did  not  feel  called  upon  to  notice  any 
other.     Sanford  v.  Gates,  38  Kan.  405. 

Assignments  on  Each  Sentence. — As- 
signments are  not  sufficiently  specific 
which  allege  error  in  the  charge  sen- 
tence by  sentence,  consecutively,  and 
omitting  very  little  of  the  charge. 
Finch  V.  Karste,  17  Mich.  20. 

Befasal  to  Give  Instructions  Asked. — 
The  assignment  that  the  court  erred  in 
refusing  to  give  the  jury  the  several 
instructions  asked  by  the  defendant's 
counsel  was  too  general  for  consid- 
eration where  the  instructions  con- 
tained six  paragraphs  relating  to  at 
least  two  distinct  defenses.  Howard 
V.  Kopperl,  74  Tex.  494. 

1.  Howard  v.  Colquohoun,  28  Tex. 
134;  Halbert  v.  Carroll  (Tex.  Civ. 
App.,  1894),  25  S.  W.  Rep.  1102; 
Mitchell  V.  Mitchell,  84  Tex.  303,  cit- 
ing Blake  v.  Hamburg-Bremen  F. 
Ins.  Co.,  67  Tex.  160.  See  Blair  v. 
Madison  County,  81  Iowa  313;  Moffatt 
V.  Fisher,  47  Iowa  473. 

One  Proposition. — But  an  assignment 
that  the  court  erred  in  refusing  to 
give  several  instructions  and  each  of 
them,  is  sufficiently  specific  where 
they  present  but  a  single  proposition. 
Hathaway  v.  State  Ins.  Co.,  64  Iowa 
229. 

2.  Kurtz  V.  Haines  (Pa.,  1888),  15 
Atl.  Rep.  716;  Com.  v.  Schmous  (Pa., 
1894),  29  Atl.  Rep.  644. 

Texas. — Missouri  Pac.  R.  Co.  v. 
James  (Tex.,  1888),  10  S.  W.  Rep.  332; 
Ft.  Worth  V.  Johnson,  84  Tex.  137; 
Harris  v.  Daugherty,  74  Tex.  i;  Gal- 
veston, etc.,  R.  Co.  V.  Matula  (Tex., 
1892),  19  S.  W.  Rep.  376;  Harrison 
Mach.  Works  v.  Templeton,  82  Tex. 
443;  Texas,  etc.,  R.  Co.  v.  Donovan, 
86  Tex.  378,  affirming  23  S.  W.  Rep. 
735;  Campbell  v.  Cornelius  (Tex.  Civ. 
App.,  1893),  23  S.  W.  Rep.  117;  Wag- 
goner V.  Daniels,  4  Tex.  Civ.  App. 
354;  Burnett  v.  Friedenhaus,  2  Tex. 


Civ.  App.  596;  Sanburn  v.  Deal,  3 
Tex.  Civ.  App.  385;  Tuggle  w.  Hughes 
(Tex.  Civ.  App.,  1894),  28  S.  W.  Rep. 
61;  Sanger  7/.  Noonan  (Tex.  Civ.  App., 
1894),  27  S.  W.  Rep.  1056;  Western 
Union  Tel.  Co.  v.  Hill  (Tex.  Civ. 
App.,  1894),  26  S.  W.  Rep.  252;  West- 
ern Union  Tel.  Co.  v.  Murray  (Tex. 
Civ.  App.,  1894),  26  S.  W.  Rep.  996, 
citing  Robinson  v.  Moore,  i  Tex.  Civ. 
App.  93. 

See  Taylor  v.  Albermarle  Steam 
Nav.  Co.,  105  N.  Car.  484. 

"  In  principle,  there  can  be  no  dif- 
ference whether  errors  as  to  instruc- 
tions are  assigned  in  gross,  or  to  the 
same  instructions  numbered  one,  two, 
three,  etc.,  from  first  to  last.  It  is  a 
like  violation  of  this  principle,  less 
only  in  degree,  to  assign  error  to  only 
a  part  of  the  instructions  coupled  as 
one,  two,  three,  etc.,  though  such 
enumeration  may  not,  in  fact,  cover 
all  the  instructions  given  or  refused." 
Per  Ryan,  C,  in  Hiatt  v.  Kinkaid 
(Neb.,  1894),  58  N.  W.  Rep.  700.  See 
Reed  v.  Wood  (Neb.,  1894),  60  N.  W. 
Rep.  909. 

Subdivisions. — The  assignment  "the 
court  erred  in  refusing  to  give  subdi- 
visions I,  2,  3,  and  4  of  the  special 
charge,"  where  the  subdivisions  were 
really  distinct  propositions,  was  too 
general  for  consideration.  Holman  v. 
Herscher  (Tex.,  1891),  16  S.  W.  Rep. 
984. 

In  Iowa  a  single  specification  may 
contain  more  than  one  instruction,  if 
they  are  designated  by  number.  Per- 
haps it  would  be  more  convenient  to 
assign  each  separately,  but  it  would 
hardly  be  more  specific.  Sherwood  v. 
Snow,  46  Iowa  481;  Clark  v.  Ralls, 
50  Iowa  275;  Kendig  v.  Overhulser, 
58  Iowa  195;  Wood  V.  Whitton,  66 
Iowa  295;  Hammer  v.  Chicago,  etc., 
R.  Co.,  70  Iowa  623.  But  see  Wicke 
V.  Iowa  State  Ins.  Co.  (Iowa,  1894),  57 
N.  W.  Rep.  632. 

In  Michigan  an  assignment  upon  the 
refusal  to  give  each  and  every  one  of 
the  defendant's  requests  is  sufficiently 
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ASSIGNMENT  OF  ERRORS. 


Generality. 


And  even  in  the  few  states  where  the  practice  of  assigning 
errors  in  several  instructions  <?«  masse  is  permissible,  the  assign- 
ment will  not  be  examined  further  after  it  has  been  ascertained 
that  there  was  no  error  in  the  ruling  on  one  of  the  instructions,* 

No  Error  in  Part  of  Charge. — Similarly,  the  discovery  of  no  error  in 
part  of  a  charge  will  preclude  a  further  investigation  of  an 
assignment  of  error  in  the  whole  charge.* 

A  Keference  to  a  bill  of  exceptions  which  is  not  a  more  distinct 
specification  than  would  be  a  general  reference  to  the  charge  of 
the  court  will  not  aid  the  assignment.* 


specific.  "  This  applies  to  each  re- 
quest separately;  and  no  good  reason 
is  perceived  for  repeating  each  re- 
quest in  the  assignments,  which  would 
only  tend  to  prolong  the  record  with- 
out lending  any  perspicuity  to  the 
errors  assigned."  People  v.  De  Fore, 
64  Mich.  693.  But  assigning  several 
requests  by  number  is  insufficient  if  it 
is  intended  that  the  assignment  should 
be  taken  distributively.  People  v. 
Sweeney,  55  Mich.  586. 

1.  Indiana. — Kackley  v.  Evansville, 
etc.,  R.  Co.,  7  Ind.  App.  169;  Hind- 
man  V.  Timme  (Ind.  App.  1893),  35 
N.  E.  Rep.  1046;  American  F.  Ins.  Co. 
V.  Lisk  (Ind.  App.,  1894),  36  N.  E. 
Rep.  659;  Mock  V.  Munice  (Ind.  App., 
1894),  32  N.  E.  Rep.  281. 

Nebraska. — Hiatt  v.  Kinkaid  (Neb., 
1894),  58  N.  W.  Rep.  700;  Berneker  v. 
State  (Neb.,  1894),  59  N.  W.  Rep.  372; 
Murphy  v.  Gould  (Neb.,  1894),  59  N. 
W.  Rep.  383;  Hewitt  v.  Commercial 
Banking  Co.  (Neb.,  1894),  59  N.  W. 
Rep.,  693;  Jenkins  v.  Mitchell  (Neb., 
1894),  59  N.  W.  Rep.  90;  McDonald  v. 
Bowman  (Neb.,  1894),  58  N.  W.  Rep. 
704;  Stephenson  v.  Flagg(Neb.,  1894), 
59  N.  W.  Rep.  785;  Armann  v.  Buel 
(Neb.,  1894),  59  N.  W.  Rep.  515; 
Meyer  v.  Union  Bag,  etc.,  Co.  (Neb., 
1894),  59  N.  W.  Rep.  696;  Beatrice  v. 
Reid  (Neb.,  1894),  59  N.  W.  Rep.  770; 
Wonderlich  v.  Walker  (Neb.,  1894),  60 
N.  W.  Rep.  103;  Hedrick  v.  Strauss 
(Neb.,  1894),  60  N.  W.  Rep.  928.  See 
Tagg  V.  Miller,  10  Neb.  442. 

Contra — Missouri. — But  such  is  not, 
and  never  has  been,  the  practice  in 
Missouri.  Weber  z/.  Kansas  City  Cable 
R.  Co.,  100  Mo.  194. 

2.  Collins  V.  Spence,  84  Ga.  503; 
Abenheim  v.  Samuel  (Supreme  Ct.),  i 
N.  Y.  Supp.  868.  A  general  assign- 
ment of  error  upon  a  portion  of  a 
charge  involving  twelve  requests, 
most  of  which  were  correct,  was  not 


sufficient.  Pratt  v.  Burhans,  84  Mich. 
487. 

Where  an  exception  to  a  charge  was 
"to  the  giving  of  which,  and  to  the 
giving  of  each  part  thereof,"  and  the 
court  was  not  able  to  say  no  part  was 
sound,  it  was  not  sufficient.  Meeker 
V.  Gardella,  i  Wash.  139. 

3.  Shumard  v.  Johnson,  66  Tex.  70; 
McClure  v.  Sheek,  68  Tex.  426. 

Too  Lengthy  to  Copy. — An  assign- 
ment referring  to  an  error  thus:  "  The 
ruling  of  the  court  in  refusing  to  give 
the  special  instructions  asked  by  de- 
fendant's counsel,  and  to  which  the 
court  is  respectfully  referred  because 
too  lengthy  to  copy  in  this  assign- 
ment," citing  pages  of  the  transcript, 
is  clearly  waived  and  abandoned  by  its 
very  terms.  "  If  theyare  '  too  lengthy 
to  be  copied  in  this  assignment,'  or  at 
least  to  be  summarized  therein  by  the 
appellant,  it  would  seem  that  they  are 
too  lengthy  for  consideration  and  dis- 
cussion by  this  court  under  the  rules 
of  the  Supreme  Court."  St.  Louis, 
etc.,  R.  Co.  V.  McClain,  80  Tex.  85, 
citing  Dallas,  etc.,  R.  Co.  v.  Able,  72 
Tex.  153;  St.  Louis,  etc.  R.  Co.  v. 
Johnston,  78  Tex.  536;  Gulf,  etc.,  R. 
Co.  V.  Redeker,  67  Tex.  181. 

But  in  Michigan,  where  a  general 
assignment  upon  the  instructions  was 
objected  to,  the  court,  Christiancy,  J., 
said:  "  The  assignment  of  errors 
clearly  refers  to  the  bill,  which  is 
thus,  in  effect,  made  part  of  it.  By 
this  reference  the  errors  complained 
of  become  as  certain  and  specific  as  if 
the  assignment  had  repeated  each  of 
these  separate  requests,  refusals  and 
charges  in  h<Ec  verba,  with  the  usual 
allegation  of  error  to  each;  and  need- 
less repetition  is  avoided.  The  words 
'several  instructions'  are  to  be  ren- 
dered distributively,  as  applying  sep- 
arately to  each.  .  .  .  This  form  of 
assignment  would   not,  of  course,  be 
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Quoting. — It  IS  always  good  practice,  and  in  some  instances  is  ex- 
pressly required,  that  the  part  of  the  charge  or  instruction  com- 
plained of  should  be  set  out  totidem  verbis.^ 

e.  Assignment  upon  Rulings  on  Motions,  etc. — Motion 
Based  on  Single  Ground. — Where  a  motion  is  based  upon  a  single 
ground,  an  assignment  that  the  motion  was  erroneously  sustained 
or  overruled  is  sufTiciently  specific* 

Motion  Based  on  Several  Grounds. — Otherwise  where  the  motion  is 
based  on  several  grounds.  In  this  case  the  assignment  must 
designate  which  ground  is  relied  upon.^ 


sufficient  in  any  case  where  the  grounds 
of  error  relied  upon  were  not  rendered 
certain  by  reference.  Here  they  could 
have  been  rendered  no  more  certain 
by  repetition  in  the  assignment." 
Niles  V.  Rhodes,  7  Mich.  374. 

1.  Westcott  V.  Bock,  2  Colo.  335. 
Quoting  the  charge  totidem  verbis  will 
be  sufficient,  as  an  argument  is  not  re- 
quired.    Gibbs  z'.  Wall,  10  Colo.  153. 

Disregard  of  Bule  Bequiring  Quota- 
tion.— When  required  to  be  so  quoted, 
if  the  rule  is  not  regarded,  the  assign- 
ment will  generally  not  be  considered. 
Mitchell  V.  Marker,  62  Fed.  Rep.  139. 
But  the  court  will  not  be  inclined  to 
enforce  this  rule  rigidly  where  the 
record  discloses  "  a  plain  error  not 
assigned  or  specified."  McClellan  v. 
Pyeatt,  4  U.  S.  App.  319,  50  Fed.  Rep. 
686. 

In  Pennsylvania  the  charge  must  be 
so  quoted,  Battles  v.  Sliney,  126  Pa. 
St.  460;  Aspell  V.  Smith,  134  Pa.  St. 
59;  Genesee  Fork  Imp.  Co.  v.  Ives, 
144  Pa.  St.  114;  and  giving  merely  the 
substance  will  not  suffice,  McCord  v. 
Durant,  134  Pa.  St.  184.  Where  a  par- 
ticular charge  is  requested  but  one 
somewhat  different  is  given,  the  as- 
signment of  error  thereupon  should 
set  out  both  totidem  verbis.  Irvin  v. 
Kutruff,  152  Pa.  St.  609;  Burkholder 
V.  Stahl,  58  Pa.  St.  371. 

In  assigning  error  upon  the  charge 
of  the  court  it  is  proper  practice  to 
first  give  the  charge  as  a  whole,  and 
then  separately  and  specifically  assign 
the  parts  excepted  to.  Collins  v. 
Leafey,  124  Pa.  St.  203.  Where  there 
are  numerous  other  assignments  in 
which  the  language  of  the  charge  is 
set  out,  a  general  assignment  upon 
the  charge  will  be  reviewed.  Com.  v. 
Orr,  138  Pa.  St.  276. 

Points  and  Answers. — Assignments 
upon  points  and  answers  should  quote 
them  totidem  verbis.    Laflin,  etc.,  Pow- 


der Co.  v.  Murray  (Pa.,  1885),  i 
Cent.  Rep.  670.  Where  the  answer  to 
a  point  propounded  at  the  trial  below 
is  assigned  for  error,  the  assignment 
must  repeat  the  point.  Ditmars  v. 
Com.,  47  Pa.  St.  335.  And  likewise 
assignments  upon  the  points  should 
set  out  the  answers  also.  Readdy  v. 
Shamokin  Borough,  137  Pa.  St.  92. 

2.  Nichols  V.  Wood,  66  Iowa  225. 

And  an  assignment  upon  the  over- 
ruling of  a  motion  based  on  several 
grounds  was  sufficient  where  only  one 
ground  was  relied  upon.  Thomas  v. 
Hoffman,  62  Iowa  125. 

3.  Iowa. — Foley  z'.  Kirkland,  66  Iowa 
227;  Reilly  v.  Ringland,  44  Iowa  422; 
Oschner  v.  Schunk,  46  Iowa  293; 
Nockles  V.  Eggspieler,  47  Iowa  400; 
Richardson  v.  McCormick,  47  Iowa  80; 
McCormick  v.  Chicago,  etc.,  R.  Co..  47 
Iowa  345;  Benton  v.  Nichols,  47  Iow*a 
698;  Betts  V.  Glen  wood,  52  Iowa  124; 
Brown  v.  Rose,  55  Iowa  734;  Patter- 
son V.  Jack,  59  Iowa  632;  Stevens  v. 
Brown,  60  Iowa  403;  Marsel  v.  Bow- 
man, 62  Iowa  57;  Terry  v.  Taylor,  64 
Iowa  35;  Wood  V.  Whitton,  66  Iowa 
295;  Leekins  f .  Nordyke,  66  Iowa  471; 
Hasner  v.  Patterson,  70  Iowa  681; 
Kirk  V.  Litterst,  71  Iowa  71;  Dun- 
combe  V.  Powers,  75  Iowa  185;  State 
V.  Harbach,  78  Iowa  475;  Hamilton 
Buggy  Co.  V.  Iowa  Buggy  Co.  (Iowa, 
1893),  55  N.  W.  Rep.  496;  Wicke  v. 
Iowa  State  Ins.  Co.  (Iowa,  1894),  57 
N.  W.  Rep.  632;  Feister  v.  Kent  (Iowa, 
1894),  60  N.  W.  Rep.  493,  citing  Mara 
V.  Bushnell  (Iowa,  1S94),  57  N.  W. 
Rep.  876;  Shroeder  v.  Webster  (Iowa, 
1893),  55  N.  W.  Rep.  569. 

Minnesota. — State  v.  Hays,  38  Minn. 
475;  Stevens  v.  Minneapolis,  42  Minn. 
136;  Moody  V.  Tschabold,  52  Minn. 
51;  Lytle  V.  Prescott  (Minn.,  1894), 
58  N.  W.  Rep.  688. 

Nebraska. — Glaze  v.  Parcel  (Neb., 
1894).  59  N.  W.  Rep.  3S2;  Wiseman  v. 
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Thus  it  will  usually  not  suffiee  to  simply  assign  that  the  court 
erred  in  overruling  a  party's  motion  for  a  new  trial,  or  that  it 
erred  in  overruling  the  motion  "on  the  grounds  therein  stated." 
The  latter  clause  adds  nothing  to  the  specificness  of  the  assign- 
ment.* 

The  same  rule  is  applicable  to  like  assignments  upon  rulings 
on  exceptions,  demurrers,  etc.,  presenting  more  than   one  point.* 


Ziegler  (Neb.,   1894),  60  N.  W.    Rep. 
320. 

Texas. — Ruby  v.  Von  Valkenberg, 
72  Tex.  459;  Anderson  v.  Horn,  75 
Tex.  675;  O'Neil  v.  Wills  Point  Bank, 
67  Tex.  36. 

The  assignment  "  the  court  erred  in 
refusing  to  grant  a  new  trial  for  the 
reasons  fully  set  out  in  defendant's 
original  and  amended  motions  there- 
for, including  closing  argument  for 
plaintiffs,  as  set  out  in  defendant's  bill 
of  exceptions  number  five,"  where 
there  were  more  than  seven  of  said 
grounds,  was  too  general  to  call  for 
the  consideration  of  any  ground  but 
the  language  used  by  counsel  for  plain- 
tiff in  the  closing  argument  to  the 
jury.  Mayer  v.  Duke,  72  Tex.  445. 
See  St.  Louis,  etc.,  R.  Co.  v.  Woolum, 
84  Tex.  570. 

1.  See  cases  in  preceding  note. 
Wilson  V.  Minnesota  Farmers'  Mut. 
F.  Ins.  Assoc,  36  Minn.  112;  Fred- 
ericksen  v.  Singer  Mfg.  Co.,  38  Minn. 
356;  Martin-Brown  Co.  v.  Wain- 
scott,  66  Tex.  131;  Blum  v.  Whit- 
worth,  66  Tex.  350;  Stock  Assoc,  v. 
West,  76  Tex.  461;  Missouri  Pac.  R. 
Co.  V.  Aiken,  71  Tex.  373;  Sloan  v. 
Thompson,  4  Tex.  Civ.  App.  419.  See 
Williamson  v.  Brandenberg,  6  Ind. 
App.  97.  But  see  Gulf,  etc.,  R.  Co. 
V.  Ramey  (Tex.  Civ.  App.,  1894),  24 
S.  W.  Rep.  654. 

Motion  for  New  Trial  in  Extenso. — 
Embracing  in  an  assignment  the  whole 
motion  for  a  new  trial,  covering  about 
eight  pages  of  a  typewritten  record, 
and  including  all  the  points  previously 
raised,  is  not  sufficiently  specific. 
Cooper  V.  Lee,  i  Tex.  Civ.  App.  9. 

"On  the  Grotinds  Therein  Stated." — 
Harrell  v.  Mexico  Cattle  Co.,  73  Tex. 
612;  Bumpass  v.  Morrison,  70  Tex. 
756;  Cullen  V.  Drane  (Tex.,  1888),  10 
S.  W.  Rep.  720;  St.  Louis,  etc.,  R.  Co. 
V.  Woolum,  84  Tex.  570;  Morris  v.  Chi- 
cago, etc.,  R.  Co.,  45  Iowa  29. 

In  Iowa  an  assignment  that  the  court 
erred  in  overruling  the  motion  for  a 
new  trial  on  the  various  grounds  there- 


in stated,  referring  to  them  by  number, 
is  suflicient  without  setting  them  out 
at  length.  Kitterman  v.  Chicago,  etc., 
R.  Co.,  69  Iowa  440;  King  v.  Chicago, 
etc.,  R.  Co.  (Iowa,  1893),  54  N.  W.  Rep. 
204. 

On  the  Groond  of  Excessive  Verdict.— 
The  assignment  that  the  court  erred 
in  overruling  the  motion  for  a  new 
trial  on  the  ground  that  the  verdict 
was  excessive,  over  and  above  the 
sum  of  forty  dollars,  was  sufficiently 
specific.  Waller  v.  Waller,  76  Iowa 
513- 

In  Georgia  where  the  several  grounds 
on  which  a  motion  for  a  new  trial  is 
based  are  distinctly  set  forth  therein, 
an  assignment  that  the  court  erred  in 
overruling  the  motion  is  sufficiently 
plain  and  specific.  Gray  v.  Phillips, 
88  Ga.  199.  The  assignment  is  in 
effect  specific  as  to  each  and  every 
ground  of  the  motion.  Futch  v.  State, 
90  Ga.  472.  But  an  assignment  that 
the  granting  of  a  new  trial  was  "  con- 
trary to  law,  equity,  and  the  evidence  " 
was  held  insufficient.  Moore  v.  Ros- 
ser,  76  Ga.  329. 

In  Alabama,  "when  the  ground  of 
the  motion  is  the  insufficiency  of  the 
evidence  to  support  the  verdict,  or 
that  it  is  contrary  to  the  evidence, 
the  substance  of  which  is  reduced  to 
writing,  a  general  assignment  is  suf- 
ficient. But  when  the  reason  is  that 
the  verdict  is  contrary  to  the  law,  or 
that  errors  of  law  occurred  during  the 
trial,  a  general  assignment  will  be  dis- 
regarded." Cobb  V.  Malone,  92  Ala. 
630. 

Reference  to  Motion  Not  Made. — Where 
a  new  trial  was  asked  for  as  to  the 
whole  cause,  an  assignment  that  "  the 
court  erred  in  overruling  appellant's 
motion  for  new  trial  on  the  cross- 
complaint  '  presented  no  question, 
because  there  was  no  such  motion. 
Klinger  v.  Smith,  131  Ind.  524. 

2.  Exceptions. — Cannon  v.  Cannon, 
66  Tex.  682.  Where  there  were  two 
special  exceptions  and  two  special  an- 
swers, the  court  refused  to  consider 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


Generality. 


An  assignment  in  general  terms  applicable  to  several  similar 
rulings  must  point  out  the  particular  one  to  which  it  refers.* 

/.  Assignment  upon  Judgment,  Decree,  or  Verdict, — 
It  is  only  when  a  judgment,  or  decree,  or  judicial  order  is  errone- 
ous on  the  merits  that  a  general  assignment  of  error  thereon  will 
be  proper  and  sufficient.*  In  all  other  cases  where  there  is  any 
particular  objection  it  must  be  specifically  assigned.* 


the  assignment  "  the  court  erred  in 
sustaining  exceptions  to  the  two  special 
answers  of  defendant."  Evans  v. 
Texas  Printing,  etc.,  Co.,  4  Tex.  Civ. 
App.  326. 

The  assignment  that  "the  court 
erred  in  overruling  defendant's  special 
exceptions  to  plaintiff's  petition,  be- 
cause the  exhibits  attached  to  the  pe- 
tition show  that  there  was  no  cause  of 
action  by  showing  contradictory  state- 
ments as  to  said  cause  of  action,  and 
said  exhibits  show  that  there  was 
probable  cause  for  making  the  affi- 
davit upon  which  this  suit  is  pred- 
icated," where  there  were  six  ex- 
hibits and  the  assignment  did  not 
point  out  any  particular  contradictory 
statements,  nor  call  the  attention  of 
the  court  to  the  particular  matters  that 
showed  the  existence  of  probable 
cause,  was  too  general  for  considera- 
tion. Cooper  V.  Langway,  76  Tex. 
121. 

Demurrers. — Bradley  v.  Johnson,  67 
Iowa  614;  Waukon  v.  Strouse,  74  Iowa 
547;  Blocker  v.  Schoff,  83  Iowa  265; 
Auheuser-Busch  Brew.  Assoc,  v.  Ox- 
ley  (Iowa,   1893),  53  N.  W.  Rep.  1075. 

Where  it  appeared  from  the  record 
that  only  nine  grounds  for  a  demurrer 
were  assigned,  and  that  the  court  sus- 
tained the  demurrer  on  the  tenth 
ground,  an  assignment  that  the  court 
sustained  the  demurrer  was  not  con- 
sidered, as  the  court  was  unable  to 
know  what  was  covered  by  the  assign- 
ment.   Smith  V.  Freeman,  75  Ala.  285. 

Where  the  record  disclosed  that  de- 
murrers were  sustained  to  more  than 
one  answer  an  assignment  that  the 
court  erred  in  sustaining  the  demurrer 
of  the  plaintiff  to  the  defendant's  an- 
swer was  too  indefinite.  Bolinz/.  Sim- 
mons, 81  Ind.  92. 

Continuance. — An  assignment  upon 
the  refusal  of  the  court  to  grant  an  ap- 
plication for  a  continuance  which  was 
based  on  four  grounds  was  too  general. 
Missouri,  etc..  R.  Co.  v.  Reynolds  (Tex. 
Civ.  App.,  1894),  26  S.  W.  Rep.  879. 

Findings. — Where     a    finding     con- 
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tained  three  specific  statements  of 
fact  the  mere  assigning  of  it  for  error 
by  number,  as  not  sustained  by  the 
evidence,  was  not  sufficient  as  a  speci- 
fication. Anthony  v.  Jillson,  83  Cal. 
296.  See  Parker  v.  Reay,  76  Cal.  103. 
An  assignment  that  the  court  refused 
to  set  aside  the  report  of  the  referee 
and  grant  a  new  trial  "  on  account  of 
the  excessive  damages  allowed,"  where 
there  were  three  several  findings  as  to 
damages,  was  not  sufficiently  specific. 
Feister  v.  Kent  (Iowa,  1894),  60  N.  W. 
Rep.  493. 

1.  Martin  v.  Fox,  40  Mo.  App.  664; 
Honeycutt  v.  St.  Louis,  etc.,  R.  Co., 
40  Mo.  App.  674. 

Where  there  are  several  demurrers 
and  motions  for  new  trial,  an  assign- 
ment of  error  upon  the  overruling  of 
them,  not  showing  whose  motion  or 
whose  demurrer  was  overruled,  is  too 
uncertain.  J.  Painter,  etc..  Co.  v.  W. 
H.  Metz  Co.,  7  Ind.  App.,  652. 

Anassignment  in  reference  toanum- 
ber  of  objections  in  the  record,  not  in- 
forming the  court  of  the  nature  of  the 
point  intended  to  be  raised,  will  not 
be  considered.  Drake  v.  State  (Tex. 
Civ.  App.,  1893),  23  S.  W.  Rep.  398. 

2.  Harvie  z/.  Cammack,  6  Dana  (Ky.) 
242. 

The  only  case  in  v?hich  the  general 
assignment  "  that  the  court  erred  in 
rendering  judgment  against  the  appel- 
lants "  could  be  available  would  be 
where  the  cause  had  been  placed  in 
a  position  to  enable  the  court  to  re- 
view the  finding  and  decision  of  the 
court  below  on  the  facts  as  well  as  the 
law.     Dean  v.  White,  5  Iowa  266. 

3.  Heilbron  v.  Centerville,  etc..  Ir- 
rigation Ditch  Co.,  76  Cal.  8;  National 
Shoe  and  Leather  Bank's  Appeal,  55 
Conn.  469;  Giltrap  v.  Walters,  77 
Iowa  149;  Boswell  v.  State,  8  Ind. 
499;  Hatton  V.  Jones,  78  Ind.  466;  Ray 
V.  Detchon,  79  Ind.  56;  Jones  v.  Chris- 
tian, 86  Va.  1017. 

Alabama. — Curry  v.  Woodward,  44 
Ala.  305;  Morris  v.  Pillon,  50  Ala.  403; 
Alexander  v.  Rea,   50  Ala.  450.     But 
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ASSIGNMENT  OF  ERRORS. 


Generality. 


Contrary  to  Law  and  Evidence.— Thus  it  will  generally  be  entirely- 
insufficient  to  merely  allege  that  the  judgment  or  decree  is  con- 
trary to  the  law  and  evidence,  or  not  supported  by  the  law  and 
evidence,  without  designating  the  particular  defects.* 


by  virtue  of  long  practice  the  general 
assignment  of  error  in  the  decree  is 
sufScient  where  the  decree  is  assailed 
as  erroneous  in  the  whole.  Robinson 
V.  Murphy,  69  Ala.  543. 

In  South  Carolina  the  assignment  that 
' '  it  was  error  in  the  circuit  judge  not  to 
sustain  the  exceptions  to  the  referee's 
report  "  is  too  general.  Levi  v.  Black- 
well,  35  S.  Car.  511;  Chapman  v.  Lips- 
comb, 18  S.  Car.  222;  Harbin  v.  Parker, 
19  S.  Car.  598;  Johnson  v.  Frazee,  20 
S.  Car.  500;  Covar  v.  Saliat,  22  S.  Car. 
265.  See  Young  v.  Garlington,  31  S. 
Car.  290;  Hodge  v.  Fabian,  31  S.  Car. 
212;  White  V.  Wadlington,  78  Tex.  159; 
Altman  v.  Wheeler,  18  Mich.  240. 

In  Pennsylvania  the  assignment  that 
the  court  "erred  in  overruling  the  ex- 
ceptions of  the  appellant  to  the  report 
of  the  auditor,"  but  not  setting  out  the 
exceptions,  does  not  conform  to  the 
rules  and  will  not  be  considered. 
Allen  V.  Oxnard,  152  Pa.  St.  621.  See 
Holton  V.  New  Castle  R.  Co.,  138  Pa. 
St.   Ill;  Bull's  Appeal,  24  Pa.  St.  286. 

On  appeal  from  the  Orphan's  Court 
the  items  in  the  decree  objected  to 
must  be  pointed  out.  FuUerton's  Es- 
tate, 146  Pa.  St.  61;  Maurer's  Estate, 
148  Pa.  St.  272. 

Judgment  Oppressive,  etc. — An  as- 
signment to  the  effect  that  the  action 
of  the  judge  was  oppressive,  illegal, 
and  in  violation  of  all  law,  and  the 
whole  judgment  wrong  and  oppressive, 
was  too  general.  Lawless  v.  Harring- 
ton, 75  Ind.  379. 

An  Assignment  upon  an  Award  be- 
cause it  did  not  find  the  questions  sub- 
mitted, and  because  the  arbitrators 
exceeded  their  powers,  must  show 
wherein  the  award  failed  to  decide  an 
issue  submitted  and  wherein  the  ar- 
bitrators exceeded  their  authority. 
Fortune  v.  Killebrew  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  9S6. 

Injunction  Irregularly  Issued. — The 
assignment  that  the  court  erred  "in 
holding  that  the  temporary  order  of 
injunction  herein  granted  was  irreg- 
ularly issued,"  where  the  irregularity 
was  one  of  the  grounds  on  which  was 
based  the  motion  to  dissolve  the  in- 
junction, was  sufficient.  Strom  v. 
American  Freehold  Land,  etc.,  Co.  (S. 


Car.,  1894),  20  S.  E.  Rep.  16,  distin- 
guishing Garlington  v.  Copeland,  25 
S.  Car.  41. 

Contriljutory  Negligence. — An  assign- 
ment that  the  court  erred  in  rendering 
judgment  against  the  defendant,  and 
refusing  a  new  trial,  because  the  evi- 
dence shows  the  plaintiff  was  guilty 
of  contributory  negligence,  was  not 
defective  in  not  showing  in  what  the 
contributory  negligence  consisted, 
where  the  evidence  going  to  show  the 
contributory  negligence  was  perti- 
nently directed  to  one  act.  Texas, 
etc.,  R.  Co.  V.  Hare,  4  Tex.  Civ.  App. 
18. 

Some  Counts  Defective. — An  assign- 
ment "that  the  judgment  of  the  court 
is  erroneous;  general  damages  having 
been  given  by  the  jury  upon  the  whole 
declaration,  containing  several  counts, 
some  of  which  are  wholly  defective," 
but  not  specifying  which  were  defect- 
ive was  held  bad.  McKelvy  v.  Wil- 
son, 9  Pa.  St.  183. 

Taking  Case  from  Jury. — That  the 
court  erred  in  "answering  points,"  or 
in  "  taking  the  case  from  the  jury," 
is  not  a  sufficient  specification.  Sny- 
der V.  May,  19  Pa.  St.  235;  Sanders 
V.  Wagonseller,  19  Pa.  St.  248. 

Form  of  Judgment. — No  objection  to 
the  form  of  a  judgment  can  be  pre- 
sented by  a  general  assignment  of 
error  in  the  judgment.  Whitney  v. 
Lehmer,  26  Ind.  503.  See  Warlick  v. 
Lowman,  104  N.  Car.  403. 

Non-Suit. — In  Nevada,  on  appeal  from 
a  judgment  of  non-suit  the  following 
assignment  was  held  as  specific  as  the 
case  was  susceptible  of:  "  To  this  de- 
cision and  judgment  of  the  court  the 
plaintiff  by  his  attorney  then  and  there 
duly  excepted,  and  assigns  the  de- 
cision and  judgment  of  non-suit  as 
error."    Brown  z/. Warren,  16  Nev.  228. 

In  a  Criminal  Case  the  assignment 
"  the  court  erred  in  acquitting  the  de- 
fendant and  rendering  ju-dgment  of 
acquittal,"  is  not  sufficient.  State  v. 
Harper,  38  Ind.  13. 

1.  California. — Shepherd  v.  Jones, 
71  Cal.  223;  Malone  v.  Del  Norte 
County,  77  Cal.  217. 

Colorado. — Clear  Creek,  etc.,  Min. 
Co.  V.  Root,  I  Colo.  374. 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


Generality. 


Judgment  for  Wrong  Party. — Likewise  it  will  be  entirely  insufficient 
to  simply  allege  that  the  judgnnent  or  decree  was  given  for  one 
party  when  it  should  have  been  given  for  the  other.* 

Errors  in  Fact  or  Law. — The  general  assignment  that  the  court 
erred  in  its  findings  of  fact  or  conclusions  of  law  will  present  no 
question  for  review.* 


Dakota. — Caulfield  v.  Bogle,  2  Dak. 
Ter.  464.  See  Bush  v.  Northern  Pac. 
R.  Co.,  3  Dak.  Ter.  444. 

Indiana. — Davis  v,  Scott,  13  Ind.  506. 

Iowa. — Smola  v.  McCaffrey,  83  Iowa 
760. 

New  York. — Derby  v.  Hannin,  15 
How.  Pr.  (N.  Y.  Supreme  Ct.)  32. 

South  Carolina.  —  Connor  v.  Ed- 
wards, 36  S.  Car.  563.  See  Garlington 
V.  Copeland,  25  S.  Car.  41. 

Texas. — Harvey  v.  Ogilvie,  66  Tex. 
185;  Gulf,  etc.,  R.  Co.  V.  Ellison,  70 
Tex.  491;  Talbert  v.  Dull,  70  Tex. 
675;  Ackerman  v.  Huff,  71  Tex.  317; 
Mason  v.  Stapper  (Tex.,  18S8),  8  S. 
W.  Rep.  598;  Houston  v.  Blythe,  71 
Tex.  719;  American  Legion  of  Honor 
V.  Rowell,  78  Tex.  677;  Fuller  v. 
Follis  (Tex.  Civ.  App.,  1893),  24  S,  W. 
Rep.  368;  Baxter  v.  Baker  (Tex.  Civ. 
App.,  1893),  22  S.  W.  Rep.  258;  An- 
derson V.  Horn,  75  Tex.  675. 

Overruling  of  Motion  for  New  Trial. — 
An  assignment  of  the  overruling  of  a 
motion  for  a  new  trial,  which  on  in- 
vestigation is  shown  to  have  been 
based  on  the  ground  that  the  judg- 
ment was  contrary  to  the  law  or  not 
supported  by  the  evidence,  will  not  be 
sufficient.  Newmarks  v.  Marks  (Ari- 
zona, 1890),  28  Pac.  Rep.  960;  Wilson 
V.  Lucas,  78  Tex.  292. 

Burden  of  Troot. — The  assignment 
"the  judgment  of  the  court  is  con- 
trary to  the  evidence,  the  burden  of 
proof  being  upon  the  appellee,  she 
having  failed  to  establish  her  claim  in 
law  and  fact  "  was  too  general.  Macey 
V.  Wilson  (Tex.,  1889),  12  S.  W.  Rep. 
2S2. 

In  Nevada  it  was  the  usual  practice 
to  make  a  general  statement  that  the 
judgment  was  not  supported  by  the 
findings,  and  to  add  a  specific  state- 
ment of  the  particular  errors  relied 
upon.  But  the  former  was  not  in- 
dispensable. Rose  V.  Richmond  Min. 
Co.,  17  Nev.  25. 

1.  Newmark  v.  Marks  (Arizona, 
1890),  28  Pac.  Rep.  960;  Haggin  v. 
Clark,  28  Cal.  162;  Wilson  v.  Wilson, 
45  Cal.  399;  Tolland  v.  Willington,  26 


Conn.  578;  Alberts  v.  Vernon,  96 
Mich.  549;  Hecock  v.  Van  Dusen,  96 
Mich.  573;  Webster  v.  Fisk,  9  Mich. 
250;  DriscoU  V.  Carlin,  50  N.  J.  L.  28. 
See  Dendy  v.  Waite,  36  S.  Car.  569. 

Indiana. — Abraham  v.  Chase,  11 
Ind.  513;  Barnard  v.  Macy,  11  Ind. 
536;  King  V.  Wilkins,  10  Ind.  216; 
Ruffing  I/.  Til  ton,  12  Ind.  259;  Gallett- 
ley  V.  Barrackman,  12  Ind.  379; 
Holmes  v.  Phoenix  Mut.  L.  Ins.  Co., 
49  Ind.  356;  Pennsylvania  Co.  v. 
Gallentine,  77  Ind.  322;  Blizzard  v. 
Riley,  83  Ind.  300;  Clayton  v.  Blough, 
93  Ind.  85;  Pennsylvania  Co.  v. 
Niblack,  99  Ind.  149.  Daunhauer  v. 
Hilton,  82  Ind.  531,  citing  Truitt  v. 
Truitt,  38  Ind.  16;  Hamrick  v.  Dan- 
ville, etc.,  Gravel  Road  Co.,  41  Ind. 
170.  But  see  Henry  v.  Coats,  17  Ind. 
161. 

Iowa. — Tomblin  v.  Ball,  46  Iowa  190; 
Bardwell  v.  Clare,  47  Iowa  297;  Betts 
V.  Glenwood,  52  Iowa  124;  Hoefer  v. 
Burlington,  59  Iowa  281;  Garrett  v. 
Wells,  63  Iowa  256;  Smola  v.  McCaf- 
frey, 83  Iowa  760;  Feister  v.  Kent 
(Iowa,  1894),  60  N.  W.  Rep.  493. 

Texas. — Tudor  v.  Hodges,  71  Tex. 
392;  Falls  Land,  etc.,  Co.  v.  Chisholm, 
71  Tex.  523;  Mynders  v.  Ralston,  68 
Tex.  498;  Unknown  Heirs  v.  Wren 
(Tex.,  1891),  16  S.  W.  Rep.  996. 

Lien  on  Land. — Where  the  matter  in 
litigation  involved  the  validity  of  an 
alleged  Hen  on  land  an  assignment 
that  "the  court  erred  in  holding  that 
the  notes  sued  on  are  secured  by  a 
vendor's  lien  upon  the  land  in  con- 
troversy," amounted  merely  to  an  as- 
signment that  the  court  erred  in  ren- 
dering judgment  against  the  appellant. 
Gunter  v.  Lillard,  i  Tex.  Civ.  App. 
325- 

On  a  Bale  to  Distribnte  Money. — An 
assignment  that  the  court  erred  in 
awarding  money  to  one  creditor  and 
not  to  another  is  as  specific  as  the 
case  will  admit,  and  could  not  be 
more  specific  without  going  into  argu- 
ment.    Hoist  V.  Burrus,  79  Ga.  in. 

2.  Moody  V.  Tschabald,  52  Minn. 
51;  Dallemand  v.  Swensen,  54  Minn. 
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Sufficiency. 


ASSIGNMENT  OF  ERRORS. 


Generality. 


Verdict. — And  general  assignments  that  the  verdict  is  not  sup- 
ported by  the  evidence,  or  is  contrary  to  the  preponderance  of 
the  evidence,  will  also  not  be  considered,  unless  the  error  is  fun- 
damental or  imperatively  demands  a  reversal  to  prevent  manifest 
injustice.* 


32;  Albrecht  v.  St.  Paul  (Minn.,  1894), 
57  N.  W.  Rep.  330;  Metropolitan  Nat. 
Bank  v.  Rogers,  3  U.  S.  App.  406,  53 
Fed.  Rep.  776;  Richardson  v,  Walton, 
61  Fed.  Rep.  535. 

ConelnsioiisNot  Supported  By  Evidence. 
— An  assignment  that  the  court's  con- 
clusions of  fact  are  not  supported  by 
the  evidence  will  not  be  sufficient. 
Green  v.  Gibson  (Tex.,  1892),  18  S.  W. 
Rep.  494;  Lamance  v.  Byrnes,  17  Nev. 
197. 

In  liinnesota  an  assignment  not 
showing  whether  it  is  taken  to  the 
court's  finding  of  facts  or  its  conclu- 
sions of  law,  and,  if  the  former,  to 
which  of  several,  is  not  sufficient. 
Lytle  V.  Prescott  (Minn.,  1894),  58  N. 
W.  Rep.  688.  And  the  assignment 
"  the  evidence  does  not  sustain  the 
findings  of  fact,"  not  specifying  the 
finding  complained  of,  as  required  by 
rule,  is  not  sufficient.  Union  Cash 
Register  Co.  v.  John,  49  Minn.  481; 
Smith  V.  Kipp,  49  Minn.  119. 

California. — It  is  not  necessary  to 
specify  that  the  evidence  is  insufficient 
to  support  a  finding  not  embraced 
within  the  issues.  Fiske  v.  Casey 
(Cal..  1894),  36  Pac.  Rep.  668. 

Where  the  findings  were  general 
and  the  specifications  followed  them, 
they  were  sufficient.  Wise  v.  Burton, 
73  Cal.  166. 

Indiana. — "  It  is  a  well-settled  rule 
that  where  there  is  a  special  finding 
of  facts,  and  conclusions  of  law  stated 
thereon,  to  present  any  question  as  to 
the  correctness  of  the  conclusions, 
there  must  be  an  assignment  of  error, 
upon  the  record  of  this  court,  that  the 
court  erred  in  its  conclusions  of  law." 
The  assignments  "  that  the  finding  of 
the  court  is  contrary  to  law  "  and 
"  that  the  judgment  of  the  court  is 
contrary  to  law  "  will  not  present  for 
review  the  correctness  of  the  conclu- 
sions of  law.  Nading  v.  Elliott  (Ind., 
1894),  36  N.  E.  Rep.  695,  citing  Busk. 
Pr.  p.  205;  I  Work  Pr.  §809;  Lewis  v. 
Haas,  50  Ind.  246;  State  v.  Berg,  50 
Ind.  496;  Selking  v.  Jones,  52  Ind.  409; 
Hartman  z/.  Aveline,  63  Ind.  344;  Elliott 
App.  Proc.  §794;  Montmorency  Gravel 
Road  Co.  V.  Rock,  41  Ind.  263;  Cruzan 


V.  Smith,  41  Ind.  288;  Curry  ».  Miller, 
42  Ind.  320. 

Agrreed  Case.— Where  the  evidence 
on  the  trial  consisted  of  an  agreed 
statement  of  facts,  the  assignment 
"  the  court  erred  in  its  conclusions 
of  law  upon  the  agreed  statement  of 
facts  "  presented  no  question.  Of  like 
effect  was  the  assignment  "the  court 
erred  in  rendering  judgment  on  said 
conclusions  of  law."  Western  Union 
Tel.  Co.  V.  Frank,  85  Ind.  480. 

Special  Verdict. — And  where  the  jury 
returned  a  special  verdict  an  assign- 
ment "  that  the  court  erred  in  its  con- 
clusions of  law  on  the  facts  found  by 
the  jury  "  presented  no  q-uestion.  Aus- 
tin V.  Earhart,  88  Ind.  182. 

In  Texas,  by  rule,  the  appellant 
should  request  the  district  judge  to 
put  in  writing  his  separate  conclusions 
of  law  and  fact  and  put  them  upon  the 
record,  so  that  the  error  may  be  better 
assigned  upon  them.  If  this  is  not 
done  no  errors  not  specified  will  be 
considered.  Douglass  v.  Duncan,  66 
Tex.  122.  But  this  rule  is  not  manda- 
tory. Walters  v.  Parker  (Tex.,  1892), 
19  S.  W.  Rep.  1022. 

1.  Holcomb  V.  Keliher  (S.  Dak., 
1893),  54  N.  W.  Rep.  535;  Schofield  v. 
Ferrers,  46  Pa.  St.  438;  State  v.  Floyd, 
39  S.  Car.  23. 

Iowa. — Wood  V.  Hallowell,  68  Iowa 
377;  Brigham  v.  Retelsdorf,  73  Iowa 
712;  Hamilton  Buggy  Co.  v.  Iowa 
Buggy  Co.  (Iowa,  1893),  55  N.  W. 
Rep.  496,  citing  Vanderberg  v.  Camp, 
68  Iowa  212. 

Texas. — Gross  v.  Hays,  73  Tex.  515; 
Leach  v.  Wilson  County  (Tex.,  1890), 
13  S.  W.  Rep.  613;  International,  etc., 
R.  Co.  V.  Hinzie,  82  Tex.  623;  Winkler 
V.  Winkler  (Tex.  Civ.  App.,  1894),  26 
S.  W.  Rep.  893;  Texas,  etc.,  R.  Co.  v. 
Raney  (Tex.  Civ.  App.,  1893),  23  S.  W. 
Rep.  340;  Yoe  v.  Montgomery,  68  Tex. 
338,  citing  Randall  v.  Carlisle,  59  Tex. 
70;  Houston,  etc.,  R.  Co.  v.  Shafer, 
54  Tex.  641;  Houston,  etc.,  R.  Co.  v. 
McNamara,  59  Tex.  255.  See  Gulf, 
etc.,  R.  Co.  V.  Montier,  61  Tex.  122; 
Robinson  v.  Mclver  (Tex.  Civ.  App., 
1893),  23  S.  W.  Rep.  915;  Galveston, 
etc.,   R.  Co.    V.    Cooper,  2   Tex.  Civ. 
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Entitling. 


3.  Entitling  the  Assignment — a.  Name  of  the  Court. — Where 
a  case  is  removed  from  one  court  to  another  and  then  appealed, 
it  is  always  the  better  practice  to  name  specifically  in  the  assign- 
ment of  errors  the  court  in  which  the  alleged  errors  occurred, 
although  it  will  probably  suffice  if  shown  by  the  record  ;  but  if 
the  wrong  court  is  named  the  assignment  will  be  disregarded.* 

b.  Names  of  the  Parties. — As  the  assignment  is  the  appel- 
lant's complaint  in  the  appellate  court,  the  court  acquires  juris- 
diction over  those  parties  only  who  are  named  in  it.  Hence  the 
title  of  the  assignment  should  contain  the  full  names  of  all  the 
appellants  and  appellees.  And  it  will  not  be  proper  to  name  one 
only  of  each  side  with  the  addition  of  the  phrase  "■  et  aiy^ 


App.  42;  Campbell  v.  Reagan  (Tex. 
Civ.  App.,  1893),  22  S.  W.  Rep.  824; 
Noell  V.  Bonner  (Tex.  Civ.  App., 
1893),  21  S.  W.  Rep.  553. 

The  assignment  "that  the  verdict 
is  not  supported  by  the  evidence,  and 
the  judgment  does  not  dispose  of  the 
questions  involved  in  the  case,  there 
being  no  judgment  divesting  title  out 
of  L.  to  the  lands  which  P.  exchanged 
to  L.,"  was  too  general.  Cooper  v. 
Lee,  I  Tex.  Civ.  App.  9. 

Where  the  Evidence  is  Conflicting  an 
assignment  that  the  verdict  is  against 
the  preponderance  of  the  evidence  is 
too  general.  Norvell  v.  Phillips,  46 
Tex.  161;  Pool  V.  Jackson  (Tenn., 
1893),  23  S.  W.  Rep.  57- 

Verdict  Excessive. — The  assignment 
that  "  the  verdict  of  the  jury  under 
the  law  and  facts  in  the  case  is  grossly 
excessive "  is  too  general  to  require 
notice.     Galveston  v.  Devlin,  84  Tex. 

319- 

Verdict  Not  Finding  on  Given  Issue. — 
Where  it  was  assigned  for  error  that 
a  verdict  did  not  find  upon  a  given 
issue,  and  there  was  no  fuller  state- 
ment in  the  assignment  than  that 
"evidence  was  introduced  thereon," 
it  was  insufficient.  Stroud  v.  Palmer, 
66  Tex.  129.  In  an  action  in  the  na- 
ture of  ejectment  the  specification 
"the  evidence  showed  that  the  de- 
fendant M.  was  not  in  possession  of 
said  premises,  or  of  any  part  thereof,  at 
the  time  of  the  commencement  of  this 
action,"  is  not  a  specification  of  any 
particular  in  which  the  evidence  is  in- 
suflScient  to  justify  the  verdict,  and  is 
not  sufficient.  Moore  v.  Moore  (Cal., 
1893),  34  Pac.  Rep.  90. 

Fundamental  Error. — But  error  which 
is  fundamental  or  imperatively  de- 
mands a  revision  of  the  judgment  to 
prevent  manifest  injustice  may  be  ex- 


amined though  the  assignment  is  thus 
general.  Bonner  v.  Whitcomb,  80 
Tex.  178. 

1.  Evansville  Suburban,  etc.,  R.  Co. 
V.  Lavender,  7  Ind.  App.  655. 

Conflict  between  Assignment  and  Becord. 
— Where  the  record  showed  that  the 
appellant's  demurrer  to  the  appellee's 
complaint  was  overruled  in  the  court 
in  which  the  action  was  commenced, 
but  did  not  show  any  such  ruling  in 
the  court  to  which  the  case  was  after- 
wards removed,  an  assignment  that 
the  latter  court  erred  in  overruling 
the  demurrer  presented  no  question. 
Smith  V.  Smith,  106  Ind.  43. 

When  Confined  to  Court  of  First  In- 
stance.— And  in  a  similar  case  of  re- 
moval an  assignment  of  error  in  the 
proceedings  of  the  first  court  only 
limits  the  Supreme  Court  to  a  consid- 
eration of  errors  complained  of  in  that 
court,  although  it  is  probable  that  the 
assignment  contained  the  name  of  one 
court  for  the  other.  Indiana,  etc.,  R. 
Co.  V.  McBroom,  98  Ind.  167. 

Beasonable  Certainty. — But  the  court 
is  not  disposed  to  extend  the  rule;  and 
it  is  not  essential  that  the  assignment 
specifially  name  the  court  in  which 
the  rulings  were  made,  if  shown  by 
the  record,  though  it  is  the  better 
practice  for  it  to  do  so.  McKeen  v. 
Porter,  134  Ind.  483.  And  where  a 
case  was  so  removed  and  appealed  a 
specification  of  error  upon  a  ruling 
made  by  the  former  court  which  read: 
"The  circuit  court  erred,"  etc.,  suf- 
ficiently designated  the  court.  Will- 
iamsport  v.  Smith,  2  Ind.  App.  360. 

2.  Snyder  v.  State,  124  Ind.  335; 
Hollingsworth  v.  State,  8  Ind.  257; 
Henderson  v.  Halliday,  10  Ind.  24; 
Lang  V.  Cox,  35  Ind.  470;  Darnall  v. 
Hurt,  55  Ind.  275;  Kiley  v.  Perrin,  69 
Ind.    387;    Louisville,  etc.,  R.   Co.   v. 
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Entitling. 


Eepresentative  Capacity. — Where  one  is  a  party  to  an  appeal  in  a 
representative  capacity  the  assignment  must  so  state.* 

Dismissal  on  Motion. — For  failure  of  the  assignment  to  contain  the 
names  of  all  the  parties  the  appeal  may  be  dismissed  on  motion 
made  in  apt  time  by  the  appellees.* 


Head,  71  Ind.  176;  Todd  v.  Wood,  80 
Ind.  429;  Thoma  v.  State,  86  Ind.  182; 
Calvert  v.  State,  gi  Ind.  473. 

Omission  of  Names. — If  some  of  the 
appellees  are  not  named  the  court  will 
not  be  justified  in  reversing  the  judg- 
ment against  those  not  named.  Brook- 
over  V.  Forst,  31  Ind.  255. 

Christian  Name. — An  assignment  fail- 
ing to  give  the  names  of  some  of  the 
appellants  and  the  Christian  name  of 
one  of  the  appellees  in  both  the  body 
and  title  of  the  assignment  is  defect- 
ive.    Brown  v.  Trexler,  132  Ind.  106. 

Full  Names. — Where  the  names  of  the 
parties  were  given  as  "  Wm.  H.  Burke 
V.  The  State,"  the  title  was  not  suf- 
ficient, as  the  full  name  of  neither  party 
was  given.  Burke  v.  State,  47  Ind. 
528. 

Naming  Estate  Instead  of  Administra- 
tor.—  And  naming  the  parties  thus 
was  held  insufficient:  "The  estate  of 
Joseph  Peden,  deceased,  v.  William 
W.  Noland."  Said  the  court:  "The 
estate  of  Joseph  Peden,  deceased,  is 
not  the  full  name  of  any  natural  or 
artificial  party  or  person.  We  cannot 
render  judgment  against  an  estate, 
but  we  may  against  an  administrator 
or  executor  of  an  estate."  Peden  v. 
Noland,  45  Ind.  354.  Likewise  the 
following  title  was  field  insufficient: 
"  In  the  Matter  of  the  Claim  of 
George  Service  v.  The  Estate  of  Will- 
iam Thomas.  The  appellant,  the  Es- 
tate of  Wiliam  Thomas,  deceased,  for 
assignment  of  errors  in  said  cause, 
says,"  etc.  Thomas  v.  Service,  90 
Ind.  128. 

Who  Need  Not  Be  Named. — Where 
judgment  is  entered  against  all  the 
defendants,  but  some  only  appeal, 
errors  are  well  assigned  in  the  names 
of  those  alone  who  appeal,  provided 
notice  of  the  appeal  has  been  served 
upon  the  others.  Ridenour  v.  Beek- 
man,  68  Ind.  236.  And  in  an  action 
against  several,  where  one  is  not 
served  with  process  and  does  not  ap- 
pear at  all  in  the  lower  court,  an  as- 
sicjnment  need  not  contain  her  name. 
Wilstach  V.  Heyd,  122  Ind.  574. 

Terms  to  Be  Used. — In  the  assignment 
the  terms  appellant  and  appellee,  and 


not  plaintiff  and  defendant,  should  be 
used.  Wickham  v.  Hess,  38  Ind.  183. 
But  where  the  assignment  was  in 
other  respects  correctly  entitled,  but 
the  word  "  defendant  "  was  used  in- 
stead of  "appellant"  under  circum- 
stances which  showed  the  former  was 
used  to  designate  the  appealing  party, 
the  assignment  was  held  sufficient, 
the  mistake  being  only  technical. 
Williams  v.  State,  47  Ind.  568. 

1.  If  it  does  not,  it  will  be  objec- 
tionable on  demurrer.  Rundles  v. 
Jones,  3  Ind.  35. 

Wrong  Capacity — Township  Trustee. — 
Where  the  appellee  was  proceeded 
against  in  the  court  below  in  his 
capacity  of  school  trustee,  but  on  ap- 
peal error  was  assigned  against  him 
in  his  capacity  of  trustee  of  the  civil 
township,  the  two  offices  being  dis- 
tinct, though  represented  by  the  same 
officer,  the  assignment  presented  no 
question.  "  The  assignment  of  error, 
like  a  complaint,  must  be  against  the 
proper  party.  One  person  cannot  be 
sued  in  the  court  below  and  on  appeal 
assign  error  against  another.  The 
assignment  of  error  must  be  against 
the  person  in  whose  favor  the  alleged 
erroneous  ruling  was  made.  Orton  v. 
Tilden,  no  Ind.  131;  Sparklin  v.  St. 
James  Church,  119  Ind.  535."  Braden 
V.  Leibenguth,  126  Ind.  336. 

Misjoinder  in  the  Title. — Where,  in  an 
action  against  a  township  trustee,  a 
judgment  was  rendered  against  the 
township,  and  the  title  of  the  case,  in 
the  assignment  of  errors  by  the  trus- 
tee, embraced  the  name  of  the  town- 
ship as  appellant  as  well  as  the  name 
of  the  trustee,  but  the  body  of  the  as- 
signment showed  that  only  the  trustee 
complained  of  the  error,  the  appeal 
was  dismissed.  Mcllwaine  v.  Adams, 
46  Ind.  580. 

2.  Vancleve  v.  Boler,  34  Ind.  538; 
Green  River,  etc.,  Nav.  Co.  v.  Mar- 
shall, 42  Ind.  470;  State  v.  Klaas,  42 
Ind.  506;  Louisville,  etc.,  R.  Co.  v. 
Head,  71  Ind.  176;  Bozeman  v,  Cale 
(Ind.,  1893),  35  N.  E.  Rep.  828. 

Saa  Sponte.— If  the  full  names  are 
not  given  in  the  assignment  and  it 
does  not  appear  from  the  whole  record 
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Omission  Supplied. — But  the  omission  to  name  all  the  parties  in 
the  title  will  be  cured  by  naming  them  in  the  body  of  the  as- 
signment.* 

Waiver  of  Defect. — And  the  informality  may  be  waived  by  the 
appellee's  agreeing  to  submit  the  cause  without  making  a  motion 
to  dismiss  for  the  defect,  unless  some  harm  has  resulted  from  the 
omission.* 

4.  Signature. — As  the  assignment  is  a  pleading  it  must  be 
signed  by  the  party  or  his  attorney.* 

5.  Number  of  Errors  Assigned. — Those  errors  only  should  be  as- 
signed which  it  is  intended  to  present  to  the  appellate  court  on 
the  argument,*  and  no  assignments  should  be  made  unless  coun- 
sel have  at  least  some  ground  for  insisting  upon  them.* 

Needless  Eepetition. — A  multiplication  of  errors  by  repetition  and 
unnecessary  subdivision  is  a  perversion  of  the  rule  which  defeats 
its  very  purpose;®  and   the  appellate  court  will  be  justified  in 


who  the  parties  are,  the  court  will  of 
itself  strike  the  case  from  the  docket. 
Thomas  v.  Service,  90  Ind.  128.  See 
Gourley  v.  Embree  (Ind.,  1894),  36  N. 
E.  Rep.  846. 

1.  Ferguson  v.  Despo  (Ind.  App., 
1S93),  34  N.  E.  Rep.  575.  See  Brown 
v.  Trexler,  132  Ind.  106. 

2.  Bougher  v.  Scobey,  16  Ind.  151; 
Ridenour  v.  Beekman,  68  Ind.  236; 
Trumann  v.  Scott,  72  Ind.  258;  Hadley 
V.  Hill,  73  Ind.  442;  Wilson  z/.  Hefflin, 
81  Ind.  35;  State  v.  Madison  County, 
92  Ind.  133. 

By  Filing  Cross-Assignment. — Where 
the  name  of  one  of  the  appellees  was 
by  accident  omitted  from  the  assign- 
ment, but  the  counsel  for  the  appel- 
lees filed  a  cross-assignment  correctly 
naming  all  the  parties,  and  appeared 
for  all  the  appellees,  and  the  case  was 
decided  upon  the  merits,  a  rehearing 
was  not  granted  on  the  motion  of  the 
appellees.  Bennett  v.  Seibert  (Ind. 
App.,  1894),  37  N.  E.  Rep.  1071. 

3.  Peden  v,  Noland,  45  Ind.  354; 
Thoma  v.  State,  86  Ind.  182.  See 
Sutherland  v.  Putnam  (Arizona, 
1890),  24  Pac.  Rep.  320;  Bogue-Bade- 
noch  Co.   V.  Boyden,  33  111.  App.  252. 

By  Attorney. — When  signed  by  the 
attorney  it  must  be  in  his  capacity  as 
such.     State  v.  Delano,  34  Ind.  52. 

Texas. — Fordyce  v.  Dixon,  70  Tex. 
694. 

But  now  in  Texas  the  rule  of  court 
of  1877  absolutely  requiring  the  sig- 
nature of  the  appellant  or  his  attorney 
has  been  repealed  by  the  rule  of  1891; 
and  while  the  assignment,  just   as  a 


pleading,  should  still  be  signed  by  the 
party  or  his  counsel,  an  assignment 
copied  in  the  appellant's  brief  i^  suf- 
ficiently identified  as  his  act.  Bexar 
Bldg.,  etc.,  Assoc,  v.  Newman,  86 
Tex.  380,  reversing  the  same  case  in 
(Tex.  Civ.  App.,  1893),  25  S.  W.  Rep. 
461,  where  it  was  held  that  without 
the  signature  there  was  really  no  as- 
signment, and  only  fundamental  errors 
could  be  noticed. 

4.  McCormack  v.  Phillips,  4  Dak. 
Ter.  506. 

6.   Fowler  v.  Gilbert,  38  Mich.  292. 

6.  Duncan  v.  Kohler,  37  Minn.  379; 
Phillips,  etc.,  Constr.  Co.  v.  Seymour, 
91  U.  S.  646.  See  Jacksonville,  etc., 
R.  Co.  V.  Peninsular  Land  Transp., 
etc.,  Co.,  27  Fla.  157. 

Assignments  Piecemeal. — "We  have 
in  this  case  twenty-six  errors  assigned 
to  a  single  charge  of  ordinary  length, 
which  is  as  much  as  to  say  that  the 
judge  did  not  open  his  mouth  unless 
to  commit  an  error.  This  skill  at 
multiplication  is  accomplished  by 
dividing  the  charge  into  short  para- 
graphs and  assigning  error  to  each. 
The  injustice  of  thus  manipulating  a 
charge  by  piecemeal  is  obvious;  while 
a  still  more  serious  injury  is  done  to 
the  cause  by  indiscriminate  allegations 
of  error  and  useless  discussion.  They 
distract  our  minds  by  diverting  them 
to  consider  matters  of  no  moment,  and 
weaken  the  strong  points,  if  any,  by 
heaping  upon  them  those  that  are 
feeble.  Upon  a  writ  of  error  it  is  much 
better  to  consider  well  the  positions 
which  seem  to  be  fairly  tenable,  and 
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Defective. 


affirming  the  judgment  when  the  assignment  is  defective  by  reason 
of  such  needless  multiplication,*  or  may,  in  its  discretion,  impose 
other  penalties,  as  the  refusal  to  allow  costs  to  the  offending 
party.* 

6.  Defective  Assignment  Aided  by  Brief. — Vague,  indefinite,  and 
too  general  assignments  may  in  some  cases  be  cured  by  the  fuller 
discussion  of  the  brief,^  and  it  is  sometimes  required  that  the 
assignments  be  copied  in  the  brief.^ 


to  present  them  alone.  Then  the 
argument  spends  its  concentrated 
force  upon  that  which  commands  con- 
sideration, and  the  attention  of  the 
judges  is  not  diverted  to  that  which  is 
immaterial.  In  this  way  real  error  is 
apt  to  be  detected;  while  in  the  other, 
the  mind,  wearied  by  unimportant  ex- 
ceptions and  inconclusive  discussion, 
is  more  likely  to  overlook  material 
errors.  We  commend  these  remarks 
to  those  who  practice  before  us."  Per 
Agnew.,  J.,  in  Dimes  Sav.  Inst.  v.  Al- 
lentown  Bank,  65  Pa.  St.  116.  To  the 
same  effect  is  Fisk  v.  Wilson,  15  Tex. 
430. 

Abandantia  Caatela. — But  it  is  com- 
mon practice  for  counsel,  in  abundance 
of  caution,  to  assign  the  same  error  in 
several  ways.  Kaufman  v.  Farley  Mfg. 
Co.,  78  Iowa  679, 

1.  Brewster  v.  Baxter,  2  Wash. 
Ter.  135. 

Vital  Error. — But  where  there  were 
no  less  than  eighteen  specifications  of 
error,  of  which  but  one  was  well 
taken,  the  court,  in  view  of  the  error 
being  so  vital,  did  not  feel  warranted 
in  declining  to  revise  the  judgment 
because  of  the  multiplicity  of  other 
untenable  objections  and  errors  as- 
signed. Norwood  V.  Cobb,  20  Tex. 
588. 

2.  By  rule  in  Michigan  when  the 
court  is  caused  vexation  by  the  mul- 
tiplicity of  frivolous  assignments,  it 
may,  in  its  discretion,  grant  such  costs 
against  the  prevailing  party,  who  is 
responsible  for  such  abuse,  as  will 
offset,  in  whole  or  part,  the  costs  to 
which  he  would  otherwise  be  entitled. 

An  assignment  with  eighty-seven 
specifications  of  error  was  held  to  be 
proper  for  the  application  of  this  rule, 
and  the  judgment  was  reversed,  but 
without  costs.  Finch  v.  Karste,  97 
Mich.  20. 

3.  Hartford  v.  Champion,  58  Conn. 
268. 

In  Sonneborn  v.  Bernstein,  49  Ala. 
168,    the    general    assignment,     "the 


court  erred  in  the  several  rulings  and 
failures  to  rule  on  questions  of  evi- 
dence as  shown  by  the  bill  of  excep- 
tions," was  cured  by  the  more  specific 
discussion  of  the  brief. 

In  Powers  v.  McKenzie,  90  Tenn, 
167,  the  court  decided  to  consider  as 
part  of  an  assignment  a  printed  brief 
attached  to  a  printed  assignment, 
though  not  to  the  one  filed  with  the 
record. 

In  Texas  defective  assignments  can- 
not be  cured  by  the  specification  of 
the  errors  complained  of  in  the  propo- 
sitions submitted  by  counsel.  Jack- 
son V.  Cassidy,  68  Tex.  282;  Baugh- 
man  v.  Nathan  (Tex.  Civ.  App.,  1894), 
28  S.  W.  Rep.  231;  Cannon  z/.  Cannon, 
66  Tex.  682.  See  Gulf,  etc.,  R.  Co.  v. 
Lewis  (Tex.  Civ.  App.,  1893),  22  S.  W. 
Rep,  665;  Chapman  v.  Brite,  4  Tex. 
Civ.  App.  506. 

Circiut  Court  of  Appeals. — Under  a  rule 
of  the  Circuit  Court  of  Appeals  for  the 
seventh  circuit,  an  assignment  cannot 
be  good  if  it  is  necessary  to  look  be- 
yond its  terms  to  the  brief  for  a  spe- 
cific statement  of  the  question  sought 
to  be  presented.  Grape  Creek  Coal 
Co.  V.  Farmers'  L.  &  T.  Co.,  63  Fed. 
Rep.  891. 

4.  And  if  the  rule  is  not  complied 
with,  the  assignment  will  not  be  con- 
sidered, Blum  V.  Whitworth,  66  Tex. 
350;  Chappell  V.  Missouri  Pac.  R.  Co., 
75  Tex.  82;  Tabbz'.  Smart  (Tex.,  1889), 
12  S.  W.  Rep.  977;  even  though  the 
rule  is  not  invoked  by  the  appellee, 
Cooper  V.  Lee,  i  Tex.  Civ.  App.  9. 

In  Texas  an  assignment  containing 
several  distinct  propositions  may  not 
itself  be  treated  as  a  proposition  rais- 
ing all  the  questions  suggested  there- 
in, but  these  questions  must  be  sub- 
mitted as  distinct  propositions  in  the 
brief  accompanied  by  appropriate 
statements  from  the  record  to  sustain 
them.  Kidwell  v.  Carson,  3  Tex.  Civ. 
App.  327. 

In  Missonri  assignments  of  error 
made  in  the  appellant's  brief  have  al- 
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The  assignment  and  brief  should  cover  the  same  matter.* 
V.  Scope  of  the  Assignment. — General  Assignments,  when  consid- 
ered at  all,  will  not  be  extended  beyond  the  specific  errors  pointed 
out  and  argued  ;  and  where  a  particular  ground  of  error  has  been 
assigned,  the  assignment  must  be  considered  as  having  reference 
to  that  and  no  other.* 


ways  been  considered  sufficient  and 
are  deemed  preferable  to  the  formal 
statutory  assignment.  Campbell  v. 
Carroll,  35  Mo.  App.  640. 

1.  AlbrechtT/.  St.  Paul-(Minn.,  1894), 
57  N.  W.  Rep.  330. 

2.  Napier  v.  Jones,  47  Ala.  91  \citing 
Waller  v.  Sultzbacher,  38  Ala.  318]; 
Oliver  v.  Chapman,  15  Tex.  400;  Gulf, 
etc.,  R.  Co.  V.  Kizziah,  4  Tex.  Civ. 
App.  356. 

Overruling  Answer  —  Sustaining  De- 
murrer Thereto. — An  assignment  by  the 
appellant  that  the  court  "overruled 
his  answer  in  abatement"  will,  strictly 
taken,  not  permit  a  consideration  of  a 
ruling  sustaining  a  demurrer  to  his 
answer  in  abatement.  Dye  v.  State, 
130  Ind.  87. 

Amendment  of  Complaint. — Assign- 
ments that  the  court  erred  in  overrul- 
ing the  demurrer  to  the  complaint  and 
the  motion  in  arrest  of  judgment  do 
not  present  for  review  any  question 
of  the  decision  of  the  court  in  allow- 
ing an  amendment  of  the  complaint 
after  the  finding  had  been  announced 
by  the  court.  Durham  v.  Fechheimer, 
67  Ind.  35. 

Separate  Defense. — Where  a  separate 
defense  was  stricken  out,  but  the  rul- 
ing not  assigned  for  error,  such  ruling 
could  not  be  reviewed  on  appeal,  al- 
though evidence  tending  to  support 
the  defense  was  offered,  and,  when 
excluded,  excepted  to,  and  such  ex- 
clusion assigned  for  error.  Bewley  v. 
Graves,  17  Oregon  274. 

Evidence. — An  assignment  of  "error 
of  law  occurring  at  the  trial "  will  not 
present  for  review  error  in  the  admis- 
sion of  testimony.  Wanzer  v.  State 
(Neb.,  1894),  59  N.  W.  Rep.  909. 

An  exception  to  a  ruling  admitting 
in  evidence  the  answer  to  a  question 
will  not  support  an  assignment  di- 
rected against  the  effect  of  the  answer 
as  evidence.  Burt  v.  Olcott,  33  Mich. 
17S. 

Limitations. — The  specification,  in  an 
action  for  money  had  and  received, 
"  the  evidence  shows  that  all  amounts 
of  money  collected  by  defendant  and 
all  amounts  of  cash  which  had  been 


paid  him  by  plaintiff  were  more  than 
two  years  before  the  commencement 
of  this  action,  and  therefore  barred  by 
the  statute  of  limitations,"  was  not 
sufficient  to  raise  the  question  whether 
there  was  any  evidence  of  fraud  on 
the  part  of  the  defendant,  taking  the 
case  out  of  the  statute.  Williams  v. 
Dennison,  94  Cal.  540. 

Violation  of  Contract. — The  assign- 
ment, "the  evidence  in  this  case  shows 
that  defendants  did  not  violate  the 
contract,  .  .  .  and  that  plaintiff  did  vio- 
late the  said  contract,  .  .  .  and  by  a 
subsequent  contract  made  by  him  with 
M.  did  put  himself  in  a  position  di- 
rectly antagonistic  to  defedants'  in- 
terest," was  sufficient  to  present  the 
question  whether  or  not  the  subse- 
quent contract  made  by  the  plaintiff 
with  M.  was  ipso  facto  a  violation  of 
his  contract  with  the  defendants. 
Bender  v.  Peyton,  4  Tex.  Civ.  App.  57. 

Preponderance  of  Evidence. — An  assign- 
ment that  "  the  evidence  shows  by  a 
great  preponderance  thereof  that  .  .  . 
the  air-brakes  were  not  defective"  was 
not  sufficient  to  allow  the  presentation 
of  the  point  that  there  was  no  evi- 
dence that  the  brakes  were  defective. 
Gulf,  etc.,  R.  Co.  V.  Kizziah,  4  Tex. 
Civ.  App.  356. 

Excluding  a  Witness. — An  assignment 
of  error  in  excluding  a  witness  does 
not  cover  a  ruling  which  excluded  a 
portion  only  of  his  testimony,  as  shown 
by  the  bill  of  exceptions.  Coltart  v. 
Laughinghouse,  38  Ala.  190. 

Instructions. — An  assignment  that 
the  court  erred  in  giving  such  in- 
structions as  were  given  will  not  pre- 
sent the  objection  that  the  trial  judge 
failed  to  instruct  the  jury  upon  the 
law  of  the  case.  Davis  v.  Hilbourn 
(Neb.,  1894),  59  N.  W.  Rep.  379. 

An  assignment  that  "  the  court 
erred  in  sustaining  the  motion  made 
by  plaintiffs  at  the  close  of  defend- 
ant's testimony,  and  directing  a  ver- 
dict for  plaintiffs,"  was  held  not  to  as- 
sume that  the  plaintiff's  motion  in- 
cluded a  request  to  the  court  to  direct 
a  verdict  for  the  plaintiffs.  Kaufman 
V.  Farley  Mfg.  Co.,  78  Iowa  679. 
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Conclusions  of  Fact. — An  assignment  that  the  court  erred  in  its  con- 
clusions of  fact  will  not  cover  error  in  its  conclusions  of  law.* 

The  only  question  presented  by  general  assignments  of  error  in 
the  judgment  or  decree  or  finding  of  facts  will,  in  general,  be  the 
sufficiency  of  the  evidence  to  justify  the  judgment  or  finding.* 


1.  Selking  v.  Jones,  52  Ind.  409. 

"  As  a  Conclusion  of  Law." — Where 
an  assignment  is  made  upon  a  finding 
"  as  a  conclusion  of  law,"  such  find- 
ing is  not  to  be  regarded  as  a  finding 
of  fact,  and  the  assignment  will  not 
entitle  the  appellant  to  a  review  of  the 
facts  found  upon  which  the  conclusion 
is  based.  Hecock  v.  Van  Dusen,  96 
Mich.  573. 

Legal  Conclusion. — An  assignment 
that  the  evidence  showed  that  the  lo- 
cator had  "  fully  complied  with  the 
laws  and  statutes  of  the  United  States 
with  reference  to  the  location  of 
placer  claims  "  amounted  merely  to  a 
legal  proposition  and  did  not  point  to 
any  finding  of  fact.  Anthony  v.  Jill- 
son,  83  Cal.  296. 

2.  Ellison  V.  Fox,  38  Minn.  454; 
Brunswick  v.  McClay,  7  Neb.  137. 

No  Evidence  to  Support  Finding. — An 
assignment  "that  there  is  no  evi- 
dence to  support  the  finding  "  covers 
the  entire  group  of  facts  found,  and  is 
too  broad  where  some  of  the  facts  are 
not  questioned.  Behler  v.  Drury,  51 
Mich.  III. 

Venue. — Under  an  assignment  that 
the  verdict  was  contrary  to  the  law 
and  evidence  it  may  be  insisted  that 
the  venue  was  not  sufficiently  proved. 
Futch  V.  State,  90  Ga.  472. 

Judgmentfor  Wrong  Party. — It  is  very 
questionable  whether  the  assignment 
that  the  court  erred  in  giving  judg- 
ment for  the  plaintiff  and  against 
the  defendant  can  be  construed  as 
claiming  that  the  finding  and  judg- 
ment below  were  manifestly  against 
the  evidence.  Filers  v.  National  L. 
Ins. Co.,  2  Cine.  L.  Bull.  (Ohio)  333. 

"Although  it  is  undoubtedly  correct, 
as  a  general  rule,  that  the  assignment 
of  error,  that  the  judgment  was  ren- 
dered for  the  wrong  party,  strictly 
brings  in  question  only  the  propriety 
of  the  judgment  rendered  on  the  facts 
found  by  the  court  or  jury,  still, 
where  ...  all  the  evidence  is  prop- 
erly brought  upon  the  record,  it  must 
be  subject  to  the  qualification  that  an 
examination  of  the  evidence  is  re- 
quired, to  see  if  it  tends  to  support  the 
finding."  PerDay,  J.,in  Union  Ins. Co. 


V.  McGookey,  33  Ohio  St.  555.  See 
Levi  V.  Daniels,  22  Ohio  St.  38. 

The  specification,  "the  court  erred 
in  rendering  judgment  for  the  defend- 
ant, because  the  testimony  shows 
that  every  step  required  by  law  to 
create  a  lien  on  defendant's  land  for 
the  grading  of  F.  street  was  correctly 
taken,"  etc.,  amounted,  if  anything, 
to  a  specification  of  the  insufficiency 
of  the  evidence  to  sustain  the  decision 
or  finding,  and  not  of  an  error  of  law. 
Stockton  V.  Creanor,  45  Cal.  247. 

Interlapping  Titles. — In  an  action  in- 
volving interlapping  titles,  an  assign- 
ment that  the  court  erred  in  holding 
that  a  party  "  has  the  superior  title 
to  complainant's  entry  1949,  and  that 
it  and  those  unde.r  whom  it  holds  and 
claims  title  have  had  adverse  posses- 
sion more  than  seven  years  before 
the  death  of  B.,"  was  broad  enough  to 
cover  the  question  of  the  legal  effect 
of  a  possession  without  the  interlap. 
Bleidorn  v.  Pilot  Mt.  Coal,  etc.,  Co., 
89  Tenn.  204. 

Agreement  Not  to  Enforce  Payment. — 
Where,  in  a  suit  upon  a  note,  the  only 
defense  was  nonexecution  and  want 
of  consideration,  the  defendant,  on 
appeal,  under  an  assignment  that  the 
court  erred  in  refusing  a  general  re- 
quest to  direct  a  verdict  in  his  favor, 
could  not  present  the  defense  that  the 
plaintiff  had  failed  to  keep  an  agree- 
ment not  to  enforce  the  payment  of 
the  note  unless  the  defendant,  on  de- 
mand, failed  to  secure  its  payment. 
Shattuck  V.  Hart,  98  Mich.  557. 

Manner  of  Dismissing  Bill. — The  as- 
signment that  the  "court  below  erred 
in  dismissing  the  complainant's  bill " 
was  held  to  embrace  an  error  in  the 
manner  of  dismissing  the  bill.  Pogue 
V.  Richardson,  7  J.  J.  Marsh.  (Ky.) 
240. 

Appeal  by  Sureties. — On  an  appeal  by 
the  sureties  of  adeceased  administrator 
from  the  final  decree  upon  a  bill  filed 
against  them  to  compel  a  settlement 
of  the  administration,  the  rulings  of 
the  chancellor  on  the  exceptions  to 
the  register's  report,  on  which  the 
final  decree  was  based,  were  reached 
by  an  assignment  of  error  in  the  de- 
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Amount  of  Verdict.— The  correctness  of  the  amount  of  a  verdict 
will  not  be  questioned  by  a  general  assignment  objecting  to  the 
right  of  the  party  to  the  verdict.* 

Sufficiency  of  Complaint.— An  assignment  attacking  the  sufficiency  of 
a  complaint  questions  the  entire  complaint,  and  if  any  paragraph 
is  sufficient  the  assignment  cannot  be  sustained.* 


cree  generally,  though  there  was  no 
assignment  based  specially  upon  the 
rulings.     Glover  v.  Hill,  85  Ala.  41. 

1.  Morrell  v.  Long  Island  R.  Co. 
(City  Ct.),  I  N.  Y.  Supp.  65. 

Conversion. — In  an  action  for  the 
conversion  of  corn  an  assignment 
simply  denying  that  there  was  any 
evidence  of  the  conversion  will  not 
cover  the  ground  that  the  evidence  is 
not  sufficient  to  sustain  the  verdict  as 
to  the  amount  of  corn  converted  and 
the  amount  of  damages  sustained. 
Voss  V.  Bassett  (Tex.  App.,  1890),  15 
S.  W.  Rep.  503. 

Decree  Going  Beyond  Verdict, — An  ob- 
jection to  a  decree  that  it  goes  beyond 
a  verdict  in  one  particular  is  not 
raised  by  an  exception  that  the  decree 
does  not  follow  the  verdict,  no  particu- 
lar departure  being  specified.  Searcy 
V.  Collins  (Ga.,  1894),  20  S.  E.  Rep. 
94. 

Verdict  Excessive.  —  An  assignment 
"that  the  court  erred  in  overruling 
defendant's  motion  for  a  new  trial" 
will  not  cover  an  objection  that  the 
verdict  is  excessive.  Evans  v.  Delk 
(Tex.,  188S),  9  S.  W.  Rep.  550. 

In  Nevada  an  assignment  that  the 
verdict  was  not  supported  by  sufficient 
evidence,  liberally  construed,  was  held 
to  cover  the  point  that  the  verdict 
was  excessive,  though  the  latter  ob- 
jection was  not  made  in  the  motion 
for  a  new  trial.  Burkholder  v.  Burk- 
holder,  25  Neb.  270. 

2.  McCallister  v.  Mount,  73  Ind. 
559;  Stout  V.  Turner,  102  Ind.  418; 
Darnell  v.  Sallee,  7  Ind.  App.  581 
\citing  Branch  v.  Faust,  115  Ind.  464]; 
Buchanan  v.  Lee,  69  Ind.  117;  Caress 
V.  Foster,  62  Ind.  145;  Kelsey  v. 
Henry,  48  Ind.  37.  See  Miller  v.  Bil- 
lingsly,  41  Ind.  489. 

Record  Affirmatively  Showing  Error. 
— But  the  assignment  will  be  good  if 
the  record  affirmatively  shows  that 
the  verdict  and  judgment  were 
founded  in  whole  or  in  part  on  an  in- 
sufficient paragraph.  Pittsburgh,  etc., 
R.  Co.  V.  Hunt,  71  Ind.  229;  Smith  v. 
Freeman,  71  Ind.  85. 


Separate  Assignments  on  the  Bespective 
Paragraphs. — As  an  assignment,  to  be 
good,  must  be  one  for  which,  if  true, 
the  judgment  must  be  reversed,  sepa- 
rate assignments  on  the  respective  par- 
agraphs severally  cannot  be  made,  for 
it  cannot  be  determined  upon  any 
single  assignment  that  the  judgment 
ought  to  be  reversed.  Even  though 
each  paragraph  should  be  found  de- 
fective the  judgment  would  still  have 
to  be  affirmed,  because  no  single  as- 
signment presented  the  whole  ques- 
tion. Trammel  v.  Chipman,  74  Ind. 
474;  Schuff  V.  Ransom,  79  Ind.  458; 
Carr  v.  State,  81  Ind.  342;  Haymond  v. 
Saucer,  84  Ind.  3;  Lake  v.  Lake,  99 
Ind.  339;  Wagner  v.  Wagner,  73  Ind. 
135;  Warder  v.  Nolan  (Ind.  App., 
1894),  37  N.  E.  Rep.  821.  See  De  Vay 
V.  Dunlap,  7  Ind.  App.  690. 

But  an  assignment  that  "  neither 
paragraph  of  the  complaint  states  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion when  separately  considered "  is 
a  proper  assignment. 

"Where  the  complaint  contains 
more  than  one  paragraph,  instead  of 
saying  that  the  complaint  does  not 
state  facts  sufficient,  etc.,  it  would 
seem  to  be  a  more  appropriate  for- 
mula for  the  assignment  to  say,  '  That 
no  paragraph  of  the  complaint  states 
facts  sufl5cient  to  constitute  a  cause  of 
action.'"  Per  Woods,  J.,  in  Higgins 
V.  Kendall,  73  Ind.  522.  But  see  Leedy 
V.  Nash,  67  Ind.  311. 

The  assignment,  "  the  court  erred  in 
overruling  the  demurrers  to  the  first, 
second,  and  third  paragraphs  of  the 
complaint,"  calls  in  question  the  rul- 
ings upon  all  the  paragraphs  jointly; 
and  if  one  is  good,  the  assignment 
fails.  Ketcham  v.  Barbour,  102  Ind. 
576;  Houk  V.  Hicks  (Ind.  App.,  1894), 
38  N.  E.  Rep.  864. 

An  assignment  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  brings  in  ques- 
tion the  sufficiency  of  the  complaint 
in  all  respects  not  cured  by  the  ver- 
dict.    Stevens  v.  Tucker,  73  Ind.  73. 

But  an  assignment  that  the  court 


964 


I 


Belation  to 


ASSIGNMENT  OF  ERRORS. 


the  Becord. 


Overruling  Motion  for  New  Trial. — An  assignment  of  error  in  over- 
ruling a  motion  for  a  new  trial  presents  for  review  all  grounds 
well  assigned  in  the  motion,  and  it  is  not  necessary  or  proper  to 
specifically  assign  them.* 

VI.  Relation  TO  the  Recoed — confined  to Eecord. — The  assignment 
of  errors  is  predicated  upon  the  record,  and  error  may  not  prop- 
erly be  assigned  upon  matter  not  appearing  therein.* 

Founded  on  Exceptions. — It  follows  that  if  the  rulings  claimed  to  be 
erroneous  were  not  properly  excepted  to  in  the  court  below  '  and 


erred  in  sustaining  a  demurrer  to  a 
particular  paragraph  of  a  defendant's 
answer  is  not  sufficient  to  call  in  ques- 
'tion  the  sufficiency  of  the  complaint. 
Peters  v.  Banta,  120  Ind.  416;  Stock- 
well  V.  State,  loi  Ind.  i. 

1.  Chicago,  etc.,  R.  Co.  v.  Northern 
Illinois  Coal,  etc.,  Co.,  36  III.  60;  In- 
dianapolis, etc.,  R.  Co.  V.  Rhodes,  76 
111.  285;  Shaw  V.  People,  81  111.  150; 
Ottawa,  etc.,  R.  Co.  v.  McMath,  91 
111.  104;  Ft.  Scott,  etc.,  R.  Co.  v. 
Jones,  48  Kan.  51;  Wood  Mowing, 
etc.,  Co.  V.  Farnham,  i  Okl.  375; 
Wolcott  V.  Bachman,  3  Wyoming  335. 
See  U.  S.  V.  Trabing,  3  Wyoming  144. 

Indiana. — Montmorency  Gravel  Road 
Co.  V.  Rock,  41  Ind.  263;  Branham  v. 
Record,  42  Ind.  181;  Miles  v.  Bu- 
chanan, 36  Ind.  490,  cititig  Bellefon- 
taine  R.  Co.  v.  Reed,  33  Ind.  476; 
Shoverw.  Jones,  32  Ind.  141;  Ewing  v. 
Reno,  32  Ind.  149;  Lingerman  v.  Nave, 
31  Ind.  222;  Ehrman  v.  Kramer,  26 
Ind.  409;  Stilwell  v.  Chappell,  30  Ind. 
72;  Crowfoot  V.  Zink,  30  Ind.  446. 

if  ere  Irregularities  Eelating  to  Motion. 
— An  assignment  of  error  in  granting 
a  new  trial  is  not  sufficient  to  raise  the 
question  concerning  the  time  of  hear- 
ing the  motion  or  the  sufficiency  of 
the  notice  of  the  same.  Dillard  v. 
Savage,  98  Ala.  598. 

Error  Grounded  on  Insufficient  Com- 
plaint.—  An  assignment  that  "the 
court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial,  and  in 
rendering  judgment  for  the  appellee, 
for  the  reason  that  the  complaint,  as 
amended,  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,"  is  not 
a  general  assignment  that  the  court 
erred  in  overruling  the  motion  for  a 
new  trial;  and  if  it  presents  any  ques- 
tion, it  is  as  to  the  sufficiency  of  the 
complaint.  Frazier  v.  Harris,  51  Ind. 
156. 

2.  Gallena  v.  Sudheimer,  9  Heisk. 
(Tenn.)  189;  Elliott  v.  McNairy,  I 
Baxt.  (Tenn.)  342;  Haney  v.  Conaly, 


57  Ala.  179;  Fitzgerald  v.  Burke,  14 
Colo.  559;  Halsey  z/.  Darling,  13  Colo, 
i:  Independence,  etc..  Plank  Road  C». 
V.  Doty,  7  Ind.  580;  Snodgrass  v. 
State,  13  Ind.  292;  Scoville  v.  Chap- 
man, 17  Ind.  470;  Heiney  v.  Garretson, 

1  Ind.  App.  548;  Schohmer  v.  Lynch, 
II  Iowa  461;  Borland  v.  McNaliy,  48 
Iowa  440;  State  v.  O'Day,  69  Iowa 
368;  Arthurs  v.  Smathers,  38  Pa.  St. 
40;  King  V.  Faber,  51  Pa.  St.  387; 
Baylis  v.  Stout,  49  Mich.  215;  Illinois 
Cent.  R.  Co.  v.  Parks,  88  III.  373; 
Smith  V.  Jackson,  76  111.  254. 

Evidence  Not  in  the  Eecord. — Thus 
where  it  was  assigned  that  the  court 
refused  to  allow  a  certain  draft  to  go  to 
the  jury  which,  it  was  claimed,  was  tes- 
tified to  by  a  particular  witness, and  the 
record  made  no  mention  of  the  draft 
in  the  testimony  of  that  witness,  the 
assignment  was  held  bad.  Kinter  v. 
Jenks,  43  Pa.  St.  445. 

3.  California. — Holverstot  v.  Bugby, 
13  Cal.  43;  Sukeforth  v.  Lord,  87  CaL 

399- 

Colorado. — Gilpin  v.  Gilpin,  12  Colo. 
504;  Piela  V.  People,  6  Colo.  343. 

Dakota. — McCormack  v.  Phillips,  4 
Dak.  Ter.  506. 

Florida. — Tischler  v.  Apple,  30  Fla. 
132. 

Illinois. — Indianapolis,  etc.,  R.  Co. 
V.  Rhodes,  76  111.  285. 

Iowa.  —  Blander  v.  Hinckley,  60 
Iowa  185;    Kirk  v.  Litterst,    71  Iowa 

71- 

Ohio. — Eilers  v.  National  L.  Ins.  Co., 

2  Cine.  L.  Bull.  (Ohio)  333. 

United  States. — Belford  v.  Scribner, 
144  U.  S.  488. 

Indiana.  —  Jolly  v.  Terre  Haute 
Drawbridge  Co.,  9  Ind.  417;  Tam  v. 
Shaw,  10  Ind.  469;  Zehnor  v.  Crull, 
ID  Ind.  547;  Fall  v.  Hazelbrigg,  45 
Ind.  576;  Hutts  V.  Hutts,  62  Ind.  214; 
Dukes  V.  Cole,  129  Ind.  137.  See  Mid- 
land R.  Co.  V.  Dickason,  130  Ind.  164, 
citing  Smith  v.  Davidson,  45  Ind.  396; 
Hull  V.  Louth,  109  Ind.  333;   Western 
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preserved   in  a  bill  of  exceptions  *   they  will  not  be  entitled  to 
consideration  when  assigned.  J 


Union  Tel.  Co.  v.  Trissal,  98  Ind.  566; 
Smith  V.  McKean,  gg  Ind.  loi ;  Johnson 
V.  McCulloch,  89  Ind.  270. 

Michigan.  —  Hill  v.  Robinson,  23 
Mich.  24;  Snyder  v.  Willey,  33  Mich. 
483;  Hall  V.  People,  39  Mich.  717; 
Manistee  School  District  v.  Cook,  47 
Mich.  112;  Prescott  v.  Patterson,  4g 
Mich.  622;  Barton  v.  Gray,  57  Mich. 
622;  Cotherman  v.  Cotherman,  58 
Mich.  465;  People  v.  Barker,  60  Mich. 
277;  Alberts  v.  Vernon,  96  Mich.  549. 

Nebraska. — Darner  v.  Daggett,  35 
Neb.  695;  Scofield  v.  Brown,  7  Neb. 
221;  Wiseman  v.  Ziegler  (Neb.,  1894), 
60  N.  W.  Rep.  320;  Rector  v.  Canfield 
(Neb.,  1894),  58  N.  W.  Rep.  1131; 
Burkholder  v.  Burkholder,  25  Neb. 
270. 

Not  Considered. — Assignments  of  er- 
ror not  founded  on  exceptions  will  not 
be  considered  unless  the  errors  are 
apparent  of  record.  Hoppie  f.  Best,  4 
Colo.  555,  citing  Patton  v.  Coen,  3  Colo. 
267;  Wasson  v.  Dyer,  3  Colo.  398. 

On  Specific  Objection. — The  assign- 
ment must  rest  upon  the  very  objection 
made  below.  Blanton  v.  Ray,  66  Tex. 
61;  Sharp  V.  Schmidt,  62  Tex.  263. 

Exceptions  Must  Be  Specific. — And  the 
exceptions  upon  which  the  assignment 
is  based  must  point  out  the  specific 
error.  If  only  general,  the  assign- 
ment will  not  be  considered.  Betts  v. 
Letcher,  i  S.  Dak.  182;  Oliver  v. 
Phelps,  20  N.  J.  L.  180;  Potts  v. 
Clarke,  20  N.  J.  L.  538;  Hedrick  v. 
Strauss  (Neb.,  1894),  60  N.  W.  Rep. 
928. 

Exception  to  Charge.  —  In  Michigan 
and  North  Carolina  by  statute  errors 
may  be  assigned  in  the  Supreme  Court 
upon  the  charge  of  the  court  be- 
low, though  not  excepted  to  at  the 
time.  Hufford  v.  Grand  Rapids,  etc., 
R.  Co.,  64  Mich.  631.  See  McKinnon 
V.  Morrison,  104  N.  Car.  354,  and 
cases  cited  supra,  II,  i,  Errors  Not 
Considered. 

In  Just  V.  Porter,  64  Mich.  565,  the 
statute  of  1885  allowing  errors  to  be 
assigned  upon  the  charge  of  the  court 
without  exception  having  been  taken 
thereto  at  the  time,  was  criticised  and 
its  unfair  working  pointed  out. 

But  this  statute  was  remedial  only, 
regulating  practice,  and  applied  to 
cases  pending  as  well  as  cases  there- 


after instituted.  Huliford  v.  Grand 
Rapids,  etc.,  R.  Co.,  64  Mich.  631. 

In  Pennsylvania,  where  a  charge  is 
part  of  the  record, assignments  of  error 
upon  it  may  be  considered  though  it 
was  not  excepted  to  at  the  time.  Sid- 
ney School  Furniture  Co.  v.  School 
Dist.  (Pa.,  1886),  5  Cent.  Rep.  306. 

Cross-Errors. — The  rule  that  assign- 
ments on  matter  not  excepted  to  be- 
low will  not  be  noticed  applies  also  to 
cross-errors.  Buckingham  v.  People, 
26  111.  App.  269. 

1.  Newmark  v.  Marks  (Arizona, 
1890),  28  Pac.  Rep.  960;  Moore  v. 
Semple,  11  Cal.  360;  Snell  v.  M.  E. 
Church,  58  111.  290;  Horn  v.  Eckert, 
63  111.  522;  Reed  v.  Home,  73  111.  598; 
Fanning  v.  Russell,  81  111.  398;  In- 
dianapolis, etc.,  R.  Co.  V.  Rhodes,  76 
111.  2S5;  Van  Cott  V.  Sprague,  5  111. 
App.  99;  Keene  v.  Russell,  80  Ind. 
163;  Perth  Amboy  Mfg.  Co.  v.  Con- 
dit,  2  N.  J.  L.  659;  Allaire  v.  Harts- 
horne,  21  N.  J.  L.  665;  Murphy  v. 
Gould  (Neb.,  1894),  59  N.W.  Rep.  383; 
Haskell  v.  Valley  County  (Neb.,  1894), 
59  N.  W.  Rep.  680;  Com.  v.  Hulings, 
129  Pa.  St.  317;  Com.  V.  Ware,  137 
Pa.  St.  465;  Yoe  v.  Montgomery,  68 
Tex.  338;  Sloan  v.  Thompson,  4  Tex. 
Civ.  App.  419;  Garbanati  v.  Uinta 
County,  2  Wyoming  257.  See  Cotulla 
V.  Goggan,  77  Tex.  32;  McClellan  v. 
Pyeatt,  4  U.  S.  App.  3ig,  50  Fed.  Rep. 
686;  Alamo  F.  Ins.  Co.  v.  Lancaster 
(Tex.  Civ.  App.,  i8g4),  28  S.  W.  Rep. 
126. 

Controls  Assignment. — "The  bill  of 
exceptions  controls  the  assignment  of 
error,  and  only  the  grounds  of  objec- 
tion stated  in  the  bill  can  be  consid- 
ered, although  the  assignment  may  be 
upon  other  grounds."  Kimmarle  v. 
Houston,  etc.,  R.  Co.,  76  Tex.  686. 

Bill  Filed  Too  Late. — An  assignment 
based  upon  a  bill  of  exceptions  filed 
too  late  will  not  be  considered.  Hess 
V.  Dean,  66  Tex.  663. 

In  a  Criminal  Case  it  is  imperative 
that  the  assignment  be  founded  on  a 
bill  of  exceptions.  Work  v.  State,  3 
Tex.  App.  233. 

In  Wisconsin  an  assignment  that  the 
court  erred  in  not  directing  a  verdict 
for  the  defendant  cannot  be  consid- 
ered when  the  bill  of  exceptions  fails 
to   show  that  it  contains  all  the  evi- 
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Contradicting  Record.— The  assignment  must  also  be  supported  by 
the  record,  and  when  contradicting  it  will  not  be  reviewed.* 

statement  of  Facts  Improper. — It  is  not  the  correct  practice  for  an 
assignment  of  errors  to  contain  a  statement  of  facts,  nor  the 
appellant's  version  of  them;*  and  such  statement  will  not  be 
presumed  to  be  true  when  the  facts  do  not  appear  in  the  record.* 


dence  given  on  the  trial.  Collins  v. 
Breen,  75  Wis.  606. 

In  Louisiana  errors  of  law  apparent 
on  the  record  may  be  assigned 
though  there  is  neither  statement  of 
facts,  special  verdict,  nor  bill  of  ex- 
ceptions. Denis  v.  Corderiella,  4 
Martin  (La.)  654;  Meyer  v.  Schur- 
bruck,  37  La.  Ann.  373. 

In  Michigan  on  appeal  from  a  case 
tried  by  the  court  without  a  jury,  the 
assignment  that  the  finding  of  facts 
does  not  support  the  judgment  ren- 
dered may  be  considered  though  not 
founded  on  a  bill  of  exceptions.  Am- 
boy,  etc.,  R.  Co.  v.  Byerly,  13  Mich. 
439,  citing  Trudo  v.  Anderson,  10 
Mich.  357.  In  such  a  case  the  finding 
of  facts  must  be  regarded  as  a  special 
verdict.  Peck  v.  City  Nat.  Bank,  51 
Mich.  353.  See  Hostetter  v.  Brooks 
Elevator  Co.  (N.  Dak.,  1894),  61  N. 
W.  Rep.  49. 

1.  King  V.  Robinson,  33  Me.  114; 
Paul  V.  Hussey,  35  Me.  97;  Snyder  v. 
Willey,  33  Mich.  483;  Bitzer  v.  Wagar, 
83  Mich.  223;  Moody  v.  Vreeland,  9 
Wend.  (N.  Y.)  125;  Lovett  v.  Pell,  22 
Wend,  (N.  Y.)  369:  Hill  v.  West,  4 
Yeates  (Pa.)  385;  Crawford  v.  Will- 
iams, I  Swan  (Tenn.)  346;  McMillan 
Marble  Co.  v.  Black,  89  Tenn.  118; 
Tuggle  V.  Hughes  (Tex.  Civ.  App., 
1894),  28  S.  W.  Rep.  61 ;  Field  v.  Gibbs, 
I  Pet.  (C.  C.)  155;  Helbut  v.  Held,  2 
Ld.  Raym.  1414;  Bradburn  v.  Taylor, 
I  Wils.  85;  Molins  v.  Wetby.  i  Lev.  76; 
Cole  V.  Green,  i  Lev.  309;  Lampton  v. 
Collingwood,  i  Salk.  262;  Rex  v.  Car- 
lile,  2  B.  &  Ad.  362,  22  E.  C.  L.  96; 
Claggett  V.  Simes,  31  N.  H.  22:  Hud- 
son V.  Banks,  Cro.  Jac.  28;  Patterson 
V.  Cook,  8  Port.  (Ala.)  66;  Cook  v. 
Conway,  3  Dana  (Ky.)  454.  See  Wet- 
more  V.  Plant,  5  Conn.  541. 

Court  Directing  Verdict. — An  assign- 
ment that  "  the  court,  on  its  own  mo- 
tion, directed  a  verdict  against  the  de- 
fendants "  was  not  supported  by  the 
record,  which  stated,  "  at  the  close  of 
the  evidence,  the  court,  on  its  own 
motion,  instructed  the  jury  to  return 
a  verdict,  in  each  case,  in  form  as  di- 


rected.    State   V.    Harbach,    78    Iowa 

475- 

Appearance  before  Justice  of  the  Peace. 
— An  assignment  that  a  party,  against 
whom  judgment  by  default  had  been 
given  by  a  justice  of  the  peace,  at- 
tended the  office  of  the  justice  on  a 
certain  day  from  nine  to  ten  o'clock  in 
the  forenoon,  and  the  justice  did  not 
appear,  did  not  contradict  the  record 
of  the  justice,  which  stated  that  he 
was  present  on  that  day  and  adjourned 
the  cause  to  a  following  day,  when 
judgment  by  default  was  rendered. 
Burgess  v.  Tweedy,  16  Conn.  39. 

Where  a  case  was  commenced  be- 
fore a  justice  of  the  peace,  and  the 
record  showed  that  a  cause  of  action 
had  been  filed  with  him,  it  could  not 
be  assigned  for  error  that  no  cause  of 
action  was  filed,  and  the  Supreme 
Court  thus  required  to  pass  upon  the 
sufficiency  of  the  action.  Packard  v. 
Mendenhall,  42  Ind.  598. 

Service  of  Writ. — Where  the  record 
contained  a  certificate  of  the  clerk  that 
a  writ  of  scire  facias  had  been  served, 
although  it  did  not  contain  a  copy  of 
the  return,  the  court  refused  to  sus- 
tain an  assignment  that  it  did  not  ap- 
pear that  the  writ  had  been  served. 
Brown  v.  King,  i  Bibb  (Ky.)  462. 

But  where  the  return  did  not  show 
that  a  copy  of  a  writ  had  been  deliv- 
ered to  the  defendant,  an  assignment 
that  no  copy  of  the  writ  was  served, 
upon  or  shown  to  him  was  sufficient. 
Middleton  v.  State,  11  Tex.  255. 

Theory  of  the  Pleadings. — Where  the 
pleadings  did  not  seek  to  recover  from 
the  defendant  as  a  guarantor,  but  as 
the  principal  and  sole  debtor,  assign- 
ments relating  to  the  former  phase  of 
the  case  could  not  be  considered. 
Wells  V.  Yarborough,  84  Tex.  660. 

2.  Wilson  t/.  Alexander  (Tex.,  1892), 
18  S.  W.  Rep.  1057. 

3.  State  V.  Whitmire,  110  N.  Car. 
367.  See  Walker  v.  Scott,  106  N.  Car. 
56. 

If  such  was  not  the  rule,  "  there 
would  be  few,  if  any,  cases  in  which 
an  assignment  of  errors  appears  that 
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Assignment  Attached  to  the  Eecord  Generally  Bequired.— It  is  generally 
required  that  the  assignment  be  attached  to  the  record.  In  such 
case  a  loose  detached  paper,  although  purporting  to  be  an  assign- 
ment, will  not  be  sufficient.* 

Effect  of  Noncompliance. — The  requirement  is  not  one  of  mere  form 
which  may  be  considered  waived  if  not  objected  to,  but  of  sub- 
stance ;  and  when  the  assignment  is  filed  in  disregard  of  it,  the 
court  will  be  justified  in  dismissing  the  appeal.* 

VII.  Pleading  to  the  Assignment— in  General. — After  the 
appellant  has  assigned  errors,  the  appellee  may  demur  to  the 
assignment,  or  he  may  plead  specially,  or  the  common  joinder, 
in  nullo  est  erratum.^ 

guing  the  case  on  the  errors  contained 
in  the  paper  book  will  not  suffice,  as 
the  latter  is  not  part  of  the  record. 
Armstrong's  Appeal,  68  Pa.  St.  409. 

In  Arizona  the  assignment  should  be 
a  separate  and  distinct  paper,  and  a 
copy  of  it  be  attached  to  the  tran- 
script. Sutherland  v.  Putnam  (Ari- 
zona, 1890),  24  Pac.  Rep.  320. 

In  North  Carolina,  "when  the  grounds 
of  error  appear  sufficiently  assigned  in 
the  record  itself  in  terms  or  by  neces- 
sary implication,"  the  court  will  con- 
sider and  pass  upon  their  merits  with- 
out a  statement  on  appeal.  Brooks  v. 
Austin,  94  N.  Car.  222. 

2.  Ditch  V.  Sennott,  116  111.  288; 
Williston  V.  Fisher,  28  111.  43. 

The  court  may  refuse  to  consider 
errors  not  attached  to  the  record. 
Martin  v.  Russell,  4  111.  342. 

In  New  Mexico  the  assignment  must 
be  both  made  and  filed  on  a  separate 
paper,  and  also  copied  in  the  appel- 
lant's brief.  Where  the  first  provision 
is  not  complied  with,  the  appeal  will 
usually  be  dismissed,  but  where  the 
assignment,  duly  written  on  a  separate 
paper,  after  having  been  filed  with  the 
clerk  was  delivered  to  the  printer  and 
lost  in  his  office,  its  absence  not  being 
noticed  by  the  counsel  for  the  appel- 
lant, due  to  excusable  hurry,  the  ex- 
cuse was  held  sufficient.  Martin  v. 
Terry  (N.  Mex.,  1892).  30  Pac.  Rep. 
951. 

3.  "  At  common  law  writs  of  error 
were  governed  by  rules  of  pleading 
analogous  to,  and  as  well  defined  as, 
the  rules  of  pleading  in  original  ac- 
tions in  courts  of  original  jurisdiction. 
The  assignment  of  errors  was  in  the 
nature  of  a  declaration.  To  this  as- 
signment the  defendant  pleaded  or 
demurred,  as  he  was  advised.  The 
pleas  were  common  or  special.     The 


w^ould  not  have  to  be  reversed."  Fer- 
rier  v.  Ferrier,  64  Cal.  23. 

Stricken  Out. — A  recital  in  an  assign- 
ment not  in  accordance  with  the  facts 
will  be  stricken  out.  Donnelly  v.  State, 
26  N.  J.  L.  463. 

I.  Hays  V.  Johns,  42  Ind.  505;  Gei- 
selman  v.  Brown,  30  Tex.  760;  Barnes 
V.  Miller,  3  Tex.  Civ.  App.  468  [citing 
Chappell  V.  Missouri  Pac.  R.  Co.,  75 
Tex.  82];  Farrar  v.  Churchill,  135  U. 
S.  609;  Rockford  Ins.  Co.  v.  Travel- 
stead,  29  111.  App.  654,  citing  Martin 
V.  Russell,  4  111.  342;  Williston  v. 
Fisher,  28  111.  43. 

In  Illinois  it  is  not  sufficient  that  the 
abstract  contains  what  purports  to  be 
an  assignment.  Benneson  v.  Savage, 
119  111.  135;  Wilcox  V.  Moore,  44  111. 
App.  293. 

But  where  the  errors  were  assigned 
upon  the  abstract  and  brief,  the  court 
refused  to  dismiss  the  appeal,  on  con- 
dition that  they  should  be  assigned 
upon  the  record  at  once.  Gibbs  v. 
Blackwell,  40  111.  51. 

File-mark. — A  loose  paper,  unsigned, 
unentitled  either  as  to  case  or  court, 
with  no  file-mark  upon  it,  found  among 
the  printed  matter  of  the  case  was  not 
sufficient  as  an  assignment.  Bogue- 
Badenoch  Co.  v.  Boyden,  33  111.  App. 
252.  See  Vance  v.  Hogue,  35  Tex. 
432;  McCormack  v.  Showalter  (Ind. 
App.,  1894),  38  N.  E.  Rep.  875. 

Attaching  with  Mucilage. — Attaching 
the  assignment  to  the  record  with 
mucilage  will  not  suffice.  Wiggs  v. 
Koontz,  43  Ind.  430. 

Cross-Assignments  must  also  be  at- 
tached to  the  record.  Gage  v.  Brown, 
125  111.  522;  St.  Louis  Bridge  Co.  7>. 
People,  128  111.  422.  See  Drainage 
Comr's  V.  Hudson,  109  111.  659. 

In  Pennsylvania  assignments  of  error 
should  be  filed  of  record.     Merely  ar- 
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Demurrer. — Improper  assignments  should  be  demurred  to.*  If 
the  demurrer  is  overruled  it  may  be  withdrawn  and  the'  assign- 
ment pleaded  to.* 

The  Common  Joinder  simply  alleges  that  there  is  no  error,  and  asks 
the  court  to  examine  and  give  judgment  upon  the  record.  It 
admits  all  facts  well  assigned  ;  ^  but  with  respect  to  matters  im- 
properly assigned  it  operates  as  a  demurrer  only."*     It  waives  all 


common  plea,  being  simply  an  aver- 
ment that  there  was  no  error  in  the 
record,  was  a  mere  joinder  with  the 
plaintiff  in  error  in  referring  the  mat- 
ters at  law  to  the  judgment  of  the 
court.  Special  matters  were  pleaded 
specially,  either  in  abatement  or  in 
bar."  Per  Brickell,  C.J.,  in  Boiling  v. 
Jones,  67  Ala.  508.  See  Acker  v.  Led- 
yard,  i  Den.  (N.  Y.)  677;  Hymann  v. 
Cook,  I  How.  App.  Cas.  (N.  Y.)  419; 
Rochester  z/.  Roberts,  25  N.   H.  495. 

Error  Coram  Nobis. — For  the  course 
of  pleading  to  an  assignment  of  error 
coram  nobis,  see  Craw.ford  v.  Williams, 
1  Swan  (Tenn.)  341;  Memphis  German 
Sav.  Inst.  V.  Hargan,  9  Heisk.  (Tenn.) 
496;  Jones  «».  Pearce,  12  Heisk.  (Tenn.) 
281.     See  article  Cor.\m  Nobis. 

Several  Pleas. — Leave  to  plead  sev- 
eral pleas  to  the  assignment  will  not 
be  granted  before  the  errors  are  as- 
signed. Higbie  v.  Comstock,  i  Den. 
(N.  Y.)  652.  The  plea  of  in  nulla  est 
erratuvt  and  limitations  are  inconsist- 
ent and  cannot  be  pleaded  together. 
Acker  v.  Ledyard,  i  Den.  (N.  Y.)  677. 

Eule  to  Join  in  Error. — In  New  York 
on  error  from  a  court  of  common  pleas 
the  plaintifif  might  proceed  by  a  rule 
on  the  defendant  to  join  in  error,  or 
by  a  scire  facias  ad  audienduni  err  ores, 
and  take  judgment  of  reversal  for  de- 
fault. Sheldon  v.  M'Evers,  i  Johns. 
Cas.  (N.  Y.)  169.  See  Sealy  v.  Shat- 
tuck,  2  Johns.  Cas.  (N.  Y.)69;  Oppie 
V.  Colegrove,  19  Johns.  (N.  Y.)  124. 
See  also  St.  Katharine  Dock  Co.  v. 
Higgs,  ID  Q.  B.  652,  n.,  6  L.  J.  Q.  B. 
390,  II  Jur.  991;  Arding  v.  Holmer,  i 
H.  &  N.  278,  26  L.  J.  Ex.  72.  2  Jur.  N. 
S.  790,  citing  Howard  v.  Kershaw,  6 
Exch.  541. 

Service  of  the  Eule  to  join  in  error 
and  of  the  assignment  of  errors  had 
to  be  made  upon  the  attorney  of  the 
respondent,  or  the  respondent  himself, 
either  personally  or  by  leaving  it  at 
his  house,  or  as  the  court  might  di- 
rect. Waters  v.  Travis,  8  Johns.  (N. 
Y.)  566;  Clement  v.  Crossman,  8  Johns. 
(N.Y.)287;  Hardenbergh  v.  Thompson, 


I  Johns.  (N.  Y.)  61.  If  the  service  was 
not  personal,  good  cause  must  have 
been  shown  why  it  was  not.  Graves  v. 
Miller,  i  Johns.  (N.  Y.)  509. 

1.  Thus  an  assignment  embracing 
errors  both  of  fact  and  law  should  be 
demurred  to.  Acker  v.  Ledyard,  i 
Den.  (N.  Y.)  677;  Freeborn  v.  Den- 
man,  7  N.  J.  L.  190. 

A  Demurrer  to  an  Entire  Assignment 
will  be  defeated  if  any  one  specifica- 
tion is  good.  Moody  v.  Vreeland,  7 
Wend.  (N.  Y.)  55. 

Demurrer  and  Common  Joinder  Com- 
pared.— "  There  is  no  substantial  dif- 
ference in  reason  between  a  demurrer 
and  the  plea  of  '  in  nullo  est  erra- 
tum.' Both  admit  the  facts  alleged, 
and  put  only  the  law  of  the  case  in 
issue."  Per  Edwards,  C.J.,  in  Lans- 
dale  V.  Findley,  i  Hard.  (Ky.)  158. 

2.  Arnold  v.  Sandford,  14  Johns. 
(N.  Y.)4i7. 

3.  Bliss  z/.  Rice,  9  Johns.  (N.Y.)  159; 
Harvey  v.  Rickett,  15  Johns.  (N.  Y.) 
87;  Okeover  v.  Overbury,  T.  Raym. 
231,  9  Vin.  550;  Wilkins  v.  Nicholson, 
I  Ld.  Ken.  350. 

Where  in  nullo  est  erratum  has  been 
pleaded  to  an  assignment  of  error  in 
fact,  the  plaintiff  may  insist  upon  er- 
rors of  law  apparent  on  the  record 
and  stated  in  the  margin  of  the  paper 
book.     Bruce  v.  Wait,  i  M.  &  G.  i. 

See  preceding  notes  under  this  sec- 
tion. 

4.  Claggett  V.  Simes,  31  N.  H.  22, 
citing  Cole  v.  Green,  i  Lev.  311; 
Hayden  v.  Mynn,  Cro.  Jac.  521;  2 
Bac.  Abr.  218;  i  Roll.  Abr.  758;  2  Ld. 
Raym.  1415,  note;  Cross  v.  Tyer, 
Cro.  Eliz.  665;  Fitz  G.  lie;  2  Saund. 
loi,  S. 

"  If  the  assignment  is  bad  as  im- 
peaching the  record,  the  defendant  in 
error  can  avail  himself  of  the  objec- 
tion under  the  general  plea  of  in  nullo 
est  erratum.  So  if  an  error  in  fact  that 
is  not  assignable  is  assigned,  and  in 
nullo  est  erratum  be  pleaded,  it  is  no 
confession  of  it,  as  if  it  be  assigned 
that  the  court  was  not  sitting  on  the 


969 


Cross-Assignment.      ASSIGNMENT   OF  ERRORS.     Cross- Assignment. 


formal  defects  in  the  appellate  proceedings  and  all  matters  which 
at  common  law  were  required  to  be  specially  pleaded.*  But  it 
does  not  cure  the  want  of  jurisdiction  of  the  appellate  court.* 

Under  the  present  very  universal  statutory  appellate  procedure 
this  formality  of  pleading  to  the  assignment  is  generally  not 
required.' 

VIII.  Ceoss- Assignment. — As  has  been  stated  above,  it  is  neces- 
sary for  the  appellee  to  assign  cross-errors  if  he  wishes  to  ob- 
tain a  review  of  rulings  alleged  to  be  prejudicial  to  him.  The 
allowance  of  an  assignment  of  cross-errors  is  a  matter  of  right 
even  when  not  expressly  authorized  by  statute  or  rule.  Its 
object  is  to  enable  the  court  to  finally  adjudicate  upon  the  whole 
controversy  without  necessitating  a  resort  to  the  machinery  of  a 
separate  appeal.  The  decision  against  the  appellee  of  cross-errors 
assigned  by  him  will  be  a  bar  to  a  writ  of  error  prosecuted  by  him 
assigning  for  error  the  same  matter.* 


day  when  the  judgment  purported  to 
have  been  given,  because  that  is 
against  the  record;  and  in  such  a  case 
in  nulla  est  erratum  is  only  a  demurrer. 
Bac.  Ab.  Error,  K.  2,  and  cases  there 
cited."  Per  Sutherland,  J.,  in  Moody  v. 
Vreeland,  7  Wend.  (N.  Y.)  55.  See 
Lovett  V.  Pell,  22  Wend.  (N.  Y.)  369; 
Rex  V.  Carlile,  2  B.  &  Ad.  362,  22  E. 
C.  L.  96;  Taylor  v.  Willans,  i  Bligh 
N.  S.  415,  I  Dow.  &  Clark  19,  citing 
King  V,  Gosper,  Yelv.  58;  Morris  v. 
Fletcher,  Cro.  Car.  53;  Jeffry  v.  Wood, 
I  Stra.  439;  Burdett  v.  Wheatley,  2 
Ld.  Raym.  883;  Hudson  v.  Banks, 
Cro.  Jac.  28. 

1.  Alabama. — "A  joinder  in  error, 
so  far  as  I  know,  or  can  discover  from 
the  reports,  has  been  given  the  opera- 
tion and  effect  it  had  at  common  law. 
It  is  a  waiver  of  all  matters  which  do 
not  go  to  the  jurisdiction  of  the  court; 
of  all  defects  in  the  manner  of  intro- 
ducing the  cause  into  this  court;  of 
every  matter  which  ought,  at  the  com- 
mon law,  to  have  been  specially 
pleaded.  Magruder  v.  Campbell,  40 
Ala.  611;  Carter  v.  Thompson,  41  Ala. 
375;  Alexander  v.  Nelson,  42  Ala.  462; 
Thompson  v.  Lea,  28  Ala.  453."  Per 
Brickell,  C.J.,  in  Boiling  v.  Jones,  67 
Ala.  508.  See  Mobile  Mut.  Ins.  Co.  v. 
Cleveland,  76  Ala.  321. 

Certificate  of  Appeal  and  Security  for 
Costs. — When  a  case  of  which  the  court 
can  take  jurisdiction  by  appeal  is 
presented  by  the  record,  a  joinder  in 
error  waives  the  certificate  of  appeal, 
or  of  the  security  for  costs,  or  any  de- 
fects therein.  Killam  v.  Costley,  52 
Ala.  32. 


Some  Parties  Not  Named. — A  motion 
to  dismiss  a  writ  of  error  because  it 
does  not  set  out  the  names  of  all  the 
defendants  comestoo  late  after  joinder 
in  error.    Turnly  f.Stinson,  i  Ala.  456. 

Bepresentative  Capacity. — The  plea 
of  in  nulla  est  erratum  by  a  party  to 
an  appeal  prosecuted  against  him  in 
a  representative  capacity  admits  the 
capacity.  Tapley  v.  McGee,  6  Ind. 
56.  Likewise  such  a  plea  admits  the 
representative  capacity  of  a  person 
assigning  error  in  the  capacity.  Run- 
dies  V.  Jones.  3  Ind.  35. 

2.  Johnston  v.  Fort,  30  Ala.  78. 

A  joinder  in  error  cannot  by  con- 
sent of  the  parties  give  the  appellate 
court  jurisdiction.  Mabry  v.  Dickens, 
31  Ala.  243. 

Want  of  Assignment  of  Errors. — The 
ordinary  plea  of  no  error  on  appeal 
does  not  cure  the  want  of  an  assign- 
ment of  errors.  Lacy  v.  Flucker,  i 
La.  50.  "  By  joining  in  error  the  ap- 
pellee does  not  waive  his  right  to  urge 
any  matter,  apparent  upon  the  face  of 
the  record,  which  entitles  him  to  an 
affirmance  of  the  judgment.  He  may 
insist  that  the  judgment  should  be 
affirmed  because  the  assignment  of 
errors  presents  no  question  for  the 
consideration  of  the  court."  "  A 
joinder  in  error  waives  only  such  ob- 
jections as  may  be  reached  by  a  mo- 
tion to  dismiss."  Per  Dailey,  J.,  in 
Louisville,  etc.,  R.  Co.  v.  Smoot,  135 
Ind.  222. 

3.  See  Lansdale  v.  Findley,  i  Hard. 
(Ky.)  158;  Wells  v.  Martin,  i  Ohio  S<. 
386. 

4.  Smith    V.    V/right,     71    111.     167: 
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Effect. — The  only  effect  of  the  cross-assignment  is  to  present 
additional  questions  for  determination  upon  the  same  record,* 
It  does  not  amount  to  a  waiver  of  the  want  of  an  assignment  of 
errors.* 

By  assigning  cross-errors  the  appellee  may  secure  affirmative 
relief ; '  but  his  failure  to  do  so  will  not  preclude  the  court  from 


Merrittf.  Richey,  127  Ind.  400;  Wright 
V.  Woolfolk,  14  Bush  (Ky.)  308. 
iji  "  It  is  true,  as  appellant's   counsel 

contend,  that  our  Code  makes  no  pro- 
vision for  the  assignment  of  cross- 
errors  by  the  appellee.  But  the 
practice  has  been  so  long  and  so  often 
recognized  as  an  appropriate  one  that 
it  must  be  regarded  as  one  of  the  un- 
written rules  of  procedure.  John- 
son V.  Culver,  Ii6  Ind.  278;  Evans- 
ville,  etc.,  R.  Co.  v.  Mosier,  114  Ind. 
447;  Rochester  v.  Levering,  104  Ind. 
562;  Thomas  v.  Simmons,  103  Ind.  538; 
Kammerling  v.  Armington,  58  Ind. 
384;  Jenkins  v.  Peckinpaugh,  40  Ind. 
133;  Adler  z/:  Sewell,  29  Ind.  598; 
Nutter  V.  Junction  R.  Co.,  13  Ind.  479; 
White  V.  Allen,  9  Ind.  561.  ...  It 
prevents  a  multiplicity  of  appeals,  and 
yet  presents  for  adjudication  the  rights 
of  ^11  the  parties  properly  brought 
before  the  court.  It  enables  the  court 
to  finally  adjudicate  upon  the  whole 
controversy.  It  prevents  one  party 
from  taking  advantage  of  the  other 
by  appealing,  and  after  the  assign- 
ment of  cross-errors  dismissing  the 
appeal  and  carrying  the  entire  case 
out  of  court.  It  brings  the  practice 
on  appeal  into  harmony  with  the 
practice  in  the  trial  courts,  and  gives 
uniformity  and  consistency  to  our 
system  of  procedure.  It  simplifies  the 
practice,  and  preserves  all  rights." 
Per  Elliott,  C.J. ,  in  Feder  z/.  Field,  117 
Ind.  386. 

Illinois. — But  originally  in  Illinois 
cross-errors  were  not  allowed  to  be 
assigned  as  a  matter  of  right.  Page 
V.  People,  99  111.  418,  citing  Smith  v. 
Sackett,  15  111.  528;  Harding  z/.  Larkin, 
41  111.  413. 

Exercising  Option.  —  It  is  optional 
with  the  appellee  whether  he  will 
assign  cross-errors  or  prosecute  a 
writ  of  error;  but  having  assigned 
cross-errors  he  may  not  afterwards 
sue  out  a  writ  of  error  on  the  same 
matter.  Page  v.  People,  99  111.  418; 
Wiggins  Ferry  Co.  v.  People,  loi 
111.  446;  Smith  V.  Wright,  71  111.  167; 
Wickliffe  v.  Buckman,  12  B.  Men. 
(Ky.)  424. 


Time  of  Assigning  Cross-Errors. — 
There  is  no  statute  of  limitations  that 
will  prevent  the  defendant  in  error 
from  assigning  cross-errors  on  the 
same  record  on  which  the  plaintiff  in 
error  has  assigned  errors,  even  though 
the  part  of  the  decree  on  which  cross- 
errors  are  assigned  was  rendered)more 
than  five  years  previous  to  such 
cross-assignment.  Atwood  v.  Buck, 
113  111.  268. 

When  Allowable.  —  "Cross-assign- 
ments of  error  are  only  allowable 
when  the  party  making  the  assign- 
ment could  have  supported  a  separate 
and  distinct  appeal."  Wright  v, 
Evans,  53  Ala.  103. 

Separate  Transcript  Not  Necessary. — 
On  assigning  cross-errors  it  is  not 
necessary  for  the  appellee  to  sue  out 
a  writ  of  error  and  bring  up  a  separate 
transcript;  but  he  may  make  his  as- 
signment and  have  it  incorporated  in 
the  record  brought  up  by  the  appel- 
lant. If  he  does  the  former,  he  will 
be  taxed  with  the  extra  costs  occa- 
sioned thereby.  Caperton  v.  Wanslow, 
18  Tex.  125. 

Bond  Not  Necessary. — And  the  effect 
of  this  is  to  relieve  the  appellee  from 
the  necessity  of  giving  bond.  Carroll 
V.  Carroll,  20  Tex.  731. 

1.  Bedocketing  Case. — There  is  no  ne- 
cessity to  redocket  the  case  after  the 
assignment  of  cross-errors,  as  that 
neither  changes  the  title  of  the  case 
nor  requires  the  filing  of  a  new  record. 
Smith  V.  Wright,  71  111.  167. 

2.  It  only  places  the  appellee  in  a 
condition  to  ask  and  obtain  a  cross- 
appeal.  Wright  V.  Woolfolk,  14  Bush 
(Ky.)  308.  See  Murphy  v.  Blandford 
(Ky.,  1889),  II  S.  W.  Rep.  715. 

3.  "It  is  a  mistake  to  suppose  that 
an  appellee  who  properly  saves  a  ques- 
tion and  duly  presents  it  by  the  as- 
signment of  cross-errors  is  not  entitled 
to  affirmative  relief.  An  appellee  may 
do  more  than  save  costs  or  prevent  a 
reversal  by  appropriately  assigning 
cross-errors.  He  may  in  many  in- 
stances accomplish  as  much  by  the  as- 
signment of  cross-errors  in  a  case 
appealed  by  his  adversary  as  by  him- 
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examining  the  evidence  introduced  by  him  to  defeat  the  appel- 
lant's claim.* 

Eules  Governing  Assignments  Apply. — The  rules  governing  the  cross- 
assignment  are  in  general  the  same  that  apply  to  the  direct  as- 
signment,  and  have  been  treated  with  the  latter  in  this  article.* 

IX.  Amendment  and  Additional  Assignment. — Whether  or  not 
an  amendment  or  addition  to  the  assignment  shall  be  permitted 
is  discretionary  with  the  appellate  court,  and  must  depend  very 
largely  upon  the  particular  case.  In  general  it  may  be  said  that 
additional  assignments  may  be  filed  at  any  time  within  the  time 
allowed  for  the  original  assignment,  and  amendment  of  errors  de- 
fectively assigned  will  generally  be  permitted.  But  the  right  is 
much  more  questionable  when  the  time  allowed  has  expired  or 
the  amendment  seeks  to  introduce  matter  entirely  new  ;  ana  the 
permission  to  amend  will  be  withheld  when  it  would  operate  to 
the  prejudice  of  tlie  other  party.  Upon  granting  the  leave  the 
court  may  tax  costs  to  the  party  requesting  it,  and  allow  the  other 
party  further  time  to  answer.' 


self  prosecuting  an  appeal.  Johnson 
V.  Culver,  ii6  Ind.  278;  Feder  v.  Field, 
117  Ind.  386;  Shinkle  v.  Ripley  First 
Nat.  Bank,  22  Ohio  St.  516;  Collins  v. 
Davis,  32  Ohio  St.  76."  Per  Elliott, 
C.  J.,  Patoka  Tp.  v.  Hopkins,  131  Ind. 
142. 

But  when  the  appellee  does  not  as- 
sign cross-errors  he  will  not  be  entitled 
to  affirmative  relief.  Schmidt  v.  Dens- 
more,  42  Mo.  225. 

1.  But  the  court  examines  the  evi- 
dence of  both  parties  upon  the  appel- 
lant's assignment.  Cowger  v.  Land, 
112  Ind.  263. 

And  the  failure  to  so  assign  will  not 
render  conclusive  the  rulings  of  the 
court,  and  prevent  a  review  of  them. 
Borden  v.  Croak,  131  111.  68. 

2.  Bill  of  Exceptions. — Thus  cross- 
errors  may  be  assigned  by  the  appellee 
only  upon  a  bill  of  exceptions  pre- 
pared by  him  and  not  upon  the  bill  of 
the  appellant,  even  with  his  consent. 
Leslie  v.  Langham,  40  Ala.  524; 
Wright  V.  Evans,  53  Ala.  103. 

Confined  to  Decrees  Appealed  From. — 
And  cross-errors  may  be  assigned  only 
on  the  decrees  appea.led  from.  Rob- 
bins  V.  Butler  Paper  Co.,  35  111.  App. 
512;  Walker  v.  Pritchard,  121  111.  221. 

Notice  to  Nonappellants. — On  assign- 
ing cross-errors  it  wMl  in  many  cases 
be  necessary  for  the  appellee  to  notify 
parties  who  do  not  join  in  the  appeal, 
in  order  to  get  them  into  court;  but, 
in  the  absence  of  a  rule  requiring  it, 
no  notice  will  be  necessary  where  the 
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parties  are  already  active  appellants. 
Feder  v.  Field,  117  Ind.  386. 

And  parties  who  join  in  the  error 
waive  notice.  Smith  v.  Wright,  71  111. 
167. 

3.   Anonymous,  40  111.  54. 

In  Florida,  where  the  errors  com- 
plained of  are  only  generally  stated, 
the  appeal  will  not  be  dismissed  there- 
for, but  the  appellant  will  be  taxed 
with  costs  and  allowed  a  certain 
time  to  properly  designate  errors. 
Weston  V.  Moody,  29  Fla.  i6g. . 

In  Indiana,  by  rule,  amendment 
should  not  be  allowed,  "  unless  it  ap- 
pear that  due  care  and  diligence  were 
exercised  in  the  first  instance  to  make 
the  assignment  complete."  State  v. 
Ross,  4  Ind.  App.  480. 

In  Iowa,  although  the  original  as- 
signment must  be  filed  at  least  ten 
days  before  the  first  day  of  the  trial 
term,  yet  an  amendment  of  such  as- 
signment may  on  motion,  and  after 
service  on  the  opposite  party,  be  al- 
lowed to  be  filed  at  any  time  before 
the  submission  of  the  cause;  but  the 
appellant  must  generally  pay  all  costs 
up  to  the  time  it  was  filed.  Stanley  v. 
Barringer,  74  Iowa  34.  See  Kendig 
V.  Overhulser,  58  Iowa  195;  Loughran 
V.  Des  Moines,  72  Iowa  382. 

Amendment  After  Filing  of  Appellee's 
Argument. — But  an  amended  assign- 
ment of  errors,  filed  without  leave  or 
notice  after  the  filing  of  the  appellee's 
argument,  was  stricken  out  on  the 
motion  of  the   appellee.     "Doubtless 
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Eehearing. — A  rehearing  will  not  be  granted  to  enable  a  party  to 


upon  a  proper  showing  leave  would 
be  granted  to  file  an  additional  assign- 
ment of  errors.  In  such  a  case  the  ap- 
pellee would  be  entitled  to  time  to 
present  argument  thereon."  Betts  v. 
Glenwood,  52  Iowa  124. 

Where  the  appellant  filed  an  amend- 
ed assignment  of  errors  ten  days 
before  the  beginning  of  the  term  at 
which  the  cause  was  set  for  hearing, 
but  after  the  appellee  had  filed  his 
argument,  the  court  refused  to  strike 
it  out  on  motion,  it  appearing  that  the 
appellee  had  been  given  ample  time  to 
file  an  additional  argument  but  had 
failed  to  do  so,  and  had  consented  to 
a  submission  of  the  case.  The  costs, 
however,  occasioned  by  filing  the 
amended  assignment  were  taxed  to 
the  appellants.  Buhlman  v.  Humph- 
rey, 86  Iowa  597. 

Appellee  Not  Prejudiced. — Where  an 
amended  assignment,  although  filed 
after  the  appellee's  argument,  and 
without  leave,  appears  to  be  in  fur- 
therance of  justice,  and  it  does  not 
appear  that  the  appellee  has  been 
prejudiced  or  the  submission  of  the 
case  delayed,  it  will  not  be  stricken 
out.  Bunyan  v.  Loftus  (Iowa,  1894), 
57  N.  W.  Rep.  6S5;  Hall  v.  Chicago, 
etc.,  R.  Co.,  84  Iowa  311. 

Continuance. — An  amended  assign- 
ment of  errors  filed  when  the  cause  is 
otherwise  ready  for  submission  is  not 
filed  too  late  when  the  appellee  ob- 
tains a  continuance  on  account  of  it. 
Brown  v.  Rose,  55  Iowa  734. 

Notice  of  Motion  to  Strike  Out.  — A  mo- 
tion to  strike  out  an  amended  assign- 
ment of  errors  will  be  overruled  if  no 
notice  of  the  motion  has  been  given 
the  appellant.  Wicke  v.  Iowa  State 
Ins.  Co.  (Iowa, 1894), 57  N.W.  Rep.  632. 

New  Matter. — In  Kansas  "  a  petition 
in  error  may  be  amended  more  than 
one  year  after  the  ruling  complained 
of  has  taken  place,  if  the  amendment 
is  only  to  make  good  a  defective,  in- 
formal, or  incomplete  allegation  of 
error  already  contained  in  the  petition 
in  error;  but  when  the  proposed 
amendment  sets  forth  an  absolutely 
new  anddistinct  assignment  of  error 
or  cause  for  reversal,  it  cannot  be  made 
after  that  time."  Cogshall  v.  Spurry, 
47  Kan.  448. 

An  application  to  amend  an  assign- 
ment of  errors  by  the  additional 
ground  of  error  that  the  court  over- 


ruled a  motion  for  a  new  trial,  when 
made  more  than  four  years  after  the 
ruling  complained  of,  was  refused. 
Crawford  v.  Kansas  City,  etc.,  R.  Co., 
45  Kan.  474. 

Reassignment — Massachusetts. — After 
failing  to  prove  an  error  in  fact  relied 
upon,  a  plaintiff  cannot  reassign  an- 
other error,  nor  have  one  which  has 
heen  stricken  out  restored.  Hath- 
away V.  Clark,  7  Pick.  (Mass.)  145. 

In  Michigan  "  the  Supreme  Court 
will  always  give  a  plaintiff  in  error  the 
benefit  of  his  exception,  unless  by  his 
fault  or  laches  he  has  occasioned  the 
delay  himself,  by  extending  the  time 
for  return,  or  for  the  assignment  of 
errors,  or  by  allowing  a  new  assign- 
ment, as  the  case  may  require."  Tel- 
ler!'. Willis,  12  Mich.  384. 

The  assignment  "  that  the  written 
findings  of  fact  and  law  by  the  circuit 
judge  does  not  support  the  judgment" 
was  allowed  to  be  amended  by  strik- 
ing out  the  words  "  and  law  "  so  that 
it  might  be  made  technically  accurate 
as  an  assignment  upon  a  special  ver- 
dict.    Trudo   V.   Anderson,    10   Mich. 

367- 

North  Carolina. — See  Gregory  v. 
Forbes,  94  N.  Car.  220;  Holly  v.  Holly, 
94  N.  Car.  639. 

In  Oregon  the  assigment  of  errors  is 
contained  in  the  notice  of  appeal  and 
certificate  which  form  a  part  of  the 
transcript,  and  are  not  amendable  in 
the  Supreme  Court.  Dolph  v.  Nick- 
um,  2  Oregon  202. 

Washington. — As  to  whether  the 
praecipe  containing  the  assignment 
of  errors  may  be  amended,  see  Mc- 
Almond  v.  Adams,  i  Wash.  Ter.  230. 

Where  there  has  been  no  attempt  to 
assign  errors,  a  motion  to  amend  the 
prgscipe  by  an  assignment  of  errors 
will  be  denied.  Shorey  v.  Wyckoff,  i 
Wash.  Ter.  348. 

Amendment  After  Demurrer  Sustained. 
— In  Kentucky  the  propriety  of  allow- 
ing an  amendment  of  an  assignment 
of  errors  in  any  case  is  doubtful,  but 
it  is  at  least  in  the  discretion  of  the 
court;  and  where  issue  had  been  taken 
upon  a  demurrer  to  an  assignment 
and  the  court  had  pronounced  judg- 
ment thereon,  it  was  not  an  abuse  of 
its  discretion  to  refuse  the  plaintiff  in 
error  permission  to  amend.  Clarke  v. 
Bell,  2  Litt.  (Ky.)  162.  But  see  Free- 
born V.  Denman,  7  N.  J.  L.  190. 
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amend  his  assignment.* 

After  Joinder  in  Error. — Nor  will  additional  assignments  be  received 
after  joinder  in  error,  except  upon  good  cause  shown.* 


1.  Louisville,  etc.,  R.  Co.  v.  Smoot, 
135  Ind.  222. 

Even  though  the  object  of  the 
amendment  is  to  have  merits  of  the 
case  passed  upon,  Robbins  v.  Magee, 
96  Ind.  174. 

2.  Anonymous,  40  111.  54. 

Before  joinder  in  error  additional 
assignments  may  be  made  of  course; 
but  after  the  joinder,  only  assign- 
ments going  to  the  merits,  or  such  as 
the  obvious  justice  of  the  case  calls  for, 
will  be  allowed  to  be  filed,  and  then 
only  by  leave  of  court.  Stowe  v.  Sewall, 


3  Stew.  &  P.  (Ala.)  67;  Myrick  v. 
Chamblain,  Minor  (Ala.)  357. 

In  Illinois  after  joinder  in  error  an 
application  to  file  an  assignment  of  ad- 
ditional errors  will  not  be  entertained 
unless  it  is  in  writing;  but  the  oppo- 
site counsel  may  waive  the  objection. 
Casey  v,  Horton,  40  111.  54. 

After  Argument  Commenced. — Addi- 
tional errors  cannot  be  assigned  after 
the  argument  has  commenced,  if  the 
other  party  objects.  Bristol  v.  Chi- 
cago, 21  111.  605. 
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ASSISTANCE,   WRIT  OF. 

By  Charles  C.  Moore. 

I.  Definition  and  Use  of  Weit,  975. 
n.  In  Whose  Favor  it  will  Issue,  978. 

III.  Against  Whom  it  will  Issue,  979. 

IV.  Issuance  of  Writ  Discretionary,  980. 
V.  Obtaining  the  Writ,  981. 

1.  The  Ancient  Practice,  ()%i. 

2.  The  Modern  Practice,  982. 

3.  Notice  of  Application,  984. 

4.  Proceedings  on  Petition,  984. 

5.  Vacating  Writ  or  Service,  985. 

6.  Appeals,  985. 

VI.  Execution  of  Writ,  985. 

I.  Definition  and  Use  of  Writ. — A  writ  of  assistance  is  the 
ordinary  process  used  by  a  court  of  chancery  to  put  a  party,  re- 
ceiver, sequestrator,  or  other  person  into  possession  of  property 
when  he  is  entitled  thereto,  either  upon  a  decree  or  upon  an  in- 
terlocutory  order.*     The    most    familiar   instance  of    its  use  is 

1.   Beach    Modern    Eq.    Pr.  §   897;  session  of  land  is  awarded  to  a  party, 

Gibson  Suits  in  Ch.  §  628 ;  Daniel  Ch.  or  when  it  is  directed  that  a  purchaser 

Pr.    (6th   ed.)    1056,    1062,  1063,    1742;  be  let  into   possession,  is   to  order  a 

Sharp  V.  Carter,  3   P.  Wms.  375;  Pel-  writ  of  possession  or  a  writ  of  assist- 

ham  V.  N,ewcastle,  3  Swanst.  289,  note;  ance,  as  the  case  may  be.   The  former 

Payne  v.    Baxter,    2    Tenn.  Ch.    518;  is  the  proper  remedy  in  legal,  and  the 

Stanley  v.  Sullivan,  71  Wis.  585,  5  Am.  latter  in  equitable,  actions.     They  are 

St.  Rep.  245.  in  substance  the  same."     Rapallo,  J., 

Basis  of  the  Power. — "  The  power  to  in  In  re  New  York,  etc.,  R.  Co.,  60  N. 

issue  the  writ  results  from   the  prin-  Y.  n6.     See  article  Possession,  Writ 

ciple  that  the  jurisdiction  of  the  court  OF. 

to   enforce  its   decree   is   coextensive  Antiquity  of  the  Writ. — In   Penn  v. 

with  its  jurisdiction  to  determine  the  Baltimore,  i  Ves.  444,  Lord  Hardwicke 

rights  of  the  parties."     Per  Field,  J.,  said:   "  The  practice  of  putting  a  party 

in  Terrell  v.  Allison,  21  Wall.  (U.  S.)  into  possession  in   a  suit   concerning 

291.    See  also  Root  v.  Woolworth,  150  lands    within   the  jurisdiction  of   the 

U.  S.  401.     The  foundation  and  policy  court  was  first  begun   and  settled  in 

of  the  writ   are  examined  by  Green,  the  reign    of  James    I.,  and   has  ever 
Ch.,  in  Schenck    v.  Conover,  13  N.  J.  .since  been  done  by  injunction  or  writ 

Eq.  220,  78  Am.  Dec.  95.  of    assistance    to    the    sheriff."     This 

Similar  to  a  Writ  of  Possession  at  Law.  statement  as  to  the  origin  of  the  prac- 

— "The    practice    in    ordinary    cases  tice,  says  Mr.   Eden,  is  clearly  a  mis- 

where  by  the  judgment  of  a  court  pos-  take,  for  many  precedents  for  injunc- 
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courts   have 
Voigtlander 
Shulte  V.  Hoff- 


where  land  has  been  sold  under  a  decree  foreclosing  a  mortgage ; 
but  it  is  also  employed  wherever  a  court  of  equity,  having 
jurisdiction  of   the   persons   and    property  in  controversy,^   has 

tions  to  deliver  possession  after  a  de- 
cree and  a  commission  or  writ  of  as- 
sistance to  the  sheriff  were  in  the 
printed  reports  as  early  as  the  reign 
of  Queen  Elizabeth.  In  a  manuscript 
book  of  orders  (which  appears  to  have 
been  taken  from  the  registrar's  books 
in  the  Hargrave  collection)  there  are 
many  precedents  of  injunctions  to  de- 
liver possession  of  lands  after  a  decree 
in  the  time  of  Henry  VIII.,  Edw.  VI., 
and  Mary.  Eden  Injunctions,  261; 
Waterman's  ed.,  vol.  2,  p.  425. 

In  Dove  v.  Dove,  Dick.  617,  i  Bro. 
C.C.  375,  I  Cox  loi,  before  the  lords 
commissioners  in  1783,  by  the  decree 
the  estate  of  the  testator  was  to  be 
sold.  The  defendant,  the  widow,  who 
had  gone  into  possession  under  some 
claim  of  jointure  or  dower,  was  di- 
rected to  account;  the  estate  was  sold, 
and  the  purchaser  applied  to  the  widow 
to  deliver  possession,  which  she  re- 
fused. He  then  applied  to  the  court 
and  obtained  possession  by  an  order, 
injunction,  and  writ  of  assistance. 

In  Alabama  "courts  of  chancery 
have  authority,  both  by  their  common- 
law  jurisdiction  and  under  the  express 
provisions  of  the  statute,  to  issue 
writs  of  assistance,  or  possession,  for 
the  purpose  of  enforcing  their  decrees 
or  orders;  and  in  the  exercise  of  this 
power  they  can  compel  the  delivery 
of  personal  property,  or  the  posses- 
sion of  land,  by  any  of  the  parties  to 
the  suit,  by  persons  coming  into  pos- 
session pendente  lite,  or  by  mere  naked 
trespassers.  Code,  1876,  §  3906  ; 
Trammel  v.  Simmons,  8  Ala.  271; 
Creighton  v.  Paine,  2  Ala.  158."  Per 
Somerville,  J.,  in  Hooper  v.  Yonge,  69 
Ala.  484. 

In  Mississippi  "  no  part  of  chancery 
practice  is  more  fully  or  better  es- 
tablished than  the  writ  of  assistance." 
Griswold  v.  Simmons,  50  Miss.  125. 
See  also  Miss.  Code,  1857,  p.  555,  art. 
98. 

In  New  Jersey  the  writ  was  first  is- 
sued in  Grant  z*.  Quinn  (1853),  referred 
to  in  Beatty  v.  DeForest,  27  N.  J.  Eq. 
482,  and  Schenck  v.  Conover,  13  N.  J. 
Eq.  220,  78  Am.  Dec.  95;  and  is  now  in 
common  use. 

In  North  Carolina  Knight  v.  Hough- 
tailing,  94  N.  Car.  408,  was  the  first 
case  in  which  the  writ  was  issued. 


In  Texas    the    district 
power  to  issue  the  writ. 
V.  Brotze,  59  Tex. 
man,  18  Tex.  678. 

In  New  York  the  use  of  the  writ  was 
adopted  at  an  early  period.  Kershaw 
V.  Thompson,  4  Johns.  Ch.  (N.  Y.) 
609;  Devaucene  v.  Devaucene,  i  Edw. 
Ch.  (N.  Y.)  272;  Valentine  v.  Teller, 
Hopk.  (N.  Y.)  422.  And  "  the  writ  has 
not  been  abolished  by  any  express 
provision  of  the  Code,  nor  has  a 
substitute  been  provided  for  it;  .  .  . 
and  except  where  the  judgment  can 
be  enforced  by  execution  the  writ  is 
still  a  proper  remedy."  Per  McAdam, 
C.J.,  in  Connor  v.  Schaeffel,  25  Abb. 
N.  Cas.  (N.  Y.  City  Ct.)  344,  19  Civ. 
Pro.  Rep.  (N.  Y.)  378,  11  N.  Y.  Supp. 
737,  holding  that  under  §  8,  ch.  342, 
Laws  1885,  the  City  Court  of  New  York 
has  jurisdiction  to  issue  a  writ  of  as- 
sistance to  enable  the  purchaser  at  the 
foreclosure  sale  of  a  mechanic's  lien 
to  obtain  possession  of  the  premises. 

A  Concurrent  Remedy.  —  The  reme- 
dies given  to  the  purchaser  of  land 
under  the  decree  of  foreclosure  by  writ 
of  assistance  and  by  forcible  entry  and 
detainer  are  concurrent,  and  both  may 
be  pursued  at  the  same  time  until 
a  satisfaction  is  had.  Kessinger  v. 
Whittaker,  82  111.  22.  See  also  Trope 
V.  Kerns,  83  Cal.  553. 

The  mere  commencement  of  an  ac- 
tion of  ejectment  by  a  purchaser  at  a 
judicial  sale  is  not  of  itself  sufficient 
to  bar  the  court  decreeing  such  sale 
from  putting  him  in  possession  of  the 
property  by  a  writ  of  assistance  against 
a  party  to  the  decree.  Keil  v.  West, 
21  Fla.  527. 

When  an  Exclusive  Remedy. — Where 
a  writ  of  possession  is  issued,  so  long 
as  it  remains  in  force  it  constitutes  a 
bar  to  any  other  action  or  proceeding 
between  the  same  parties  as  regards 
the  right  of  possession  to  the  premises 
for  any  cause  that  existed  when  the 
writ  was  allowed,  and  which  might 
have  been  adjudicated  in  the  former 
proceeding.  Rawiszer  v.  Hamilton, 
51  How.  Pr.  (N.  Y.  C.  PI.)  297. 

1.  Insufficient  Service  by  Publication. — 
If  the  service  by  publication  in  a  fore- 
closure suit  is  insufficient,  and  thereby 
the  court  fails  to  acquire  jurisdiction 
of  the  person  owning  the  land,  a  writ 
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determined  the  rights  of  the  Htigants  to  the  title  or  possession 
of  real  estate.* 


of  assistance  will  not  be  issued 
against  the  owner  or  his  grantee. 
Steinbach  v.  Leese,  27  Cal.  295,  where 
it  was  held  that  the  purchaser,  being 
the  plaintiff  in  the  suit,  was  presumed 
to  have  bought  with  full  knowledge  of 
the  defects  in  the  proceedings. 

Where  Revivor  Unnecessary.  —  The 
death  of  the  plaintiff  after  judgment 
and  before  the  sale  does  not  necessi- 
tate a  revival  of  the  action  in  order  to 
enable  the  purchaser  to  procure  a  writ 
of  assistance.  Lynde  v.  O'Donnell, 
12  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  286, 
21  How.  Pr.  (N.  Y.  Supreme  Ct.)  34. 

The  Pendency  of  a  Writ  of  Error  to  re- 
verse the  decree,  or  even  a  reversal 
thereof,  will  not  prevent  a  purchaser 
at  a  sale  from  suing  out  the  writ. 
Lambert  v.  Livingston,  131  111.  161, 
distinguishing  Flowers  v.  Brown,  21 
111.  270. 

Jurisdiction  Exhausted. — In  Planters' 
Bank  v.  Fowlkes,  4  Sneed  (Tenn.)  462, 
it  was  held  that  where  the  court  has 
finally  disposed  of  the  entire  case,  re- 
serving no  control  over  it  for  any  pur- 
pose, it  has  no  jurisdiction  to  award  a 
writ  of  assistance  upon  an  application 
made  several  years  later.  The  sound- 
ness of  that  decision  was  questioned 
in  Johnson  v.  Tomlinson,  13  Lea 
(Tenn.)  610,  the  court  being  inclined 
to  regard  the  writ  as  in  the  nature  of 
an  execution. 

1.  Jones  V.  Hooper,  50  Miss.  513; 
Knight  V.  Houghtalling,  94  N.  Car. 
40S;  Stanley  v.  Sullivan,  71  Wis.  585, 
5  Am.  St.  Rep.  245;  Schenck  v.  Con- 
over,  13  N.  J.  Eq.  223,  78  Am.  Dec.  95; 
Wyatt  Prac.  Reg.  (London  ed.,  1800) 
207;  2  Mad.  Ch.  Pr.  (ed.,  1822)  469; 
I  Fonb.  Eq.  n.  q.;  i  Newland  Ch.  Pr. 
390;  I  Smith  Ch.  Pr.  447. 

"This  remedy  is  founded  on  the 
general  rule  that  a  court  of  equity, 
when  it  can  do  so  justly,  will  carry  its 
own  decrees  into  full  execution  with- 
out relying  on  the  cooperation  of  any 
other  tribunal."  Beatty  v.  De  Forest, 
27  N.  J.  Eq.  483.  See  also  Harding  v. 
Fuller,  141  111.  308;  Bell  v.  Birdsall,  19 
How.  Pr.  (N.  Y.  Super.  Ct.)  492;  Har- 
ney V.  Morton,  39  Miss.  508. 

On  Bills  to  Redeem. — On  a  bill  by  a 
mortgagor  to  redeem  the  mortgaged 
premises  the  court  will  order  the  de- 
fendant to  deliver  up  possession  to 
the  plaintiff  without  putting  the  latter 


to  his  ejectment.  Yates  v.  Hambly, 
2  Atk.  362;  Seton  Decrees,  146; 
Schenck  v.  Conover,  13  N.  J.  Eq.  224, 
78  Am.  Dec.  95. 

In  Cases  of  Strict  Foreclosore. — In 
strict  foreclosures  the  court  does  not 
award  a  writ  of  possession  to  the 
plaintiff,  but  leaves  him  to  his  action 
of  ejectment.  Sutton  v.  Stone,  2 
Atk.  loi;  Seton  Decrees,  140;  Schenck 
V.  Conover,  13  N.  J.  Eq.  224,  78  Am. 
Dec.  95,  pointing  out  the  reasons  for 
the  distinction  between  decrees  of 
strict  foreclosure  and  decrees  for  re- 
demption. 

Under  Illinois  Burnt  Records  Act. — A 
court  of  equity,  on  finding  and  estab- 
lishing a  petioner's  title  under  the 
Burnt  Records  Act,  has  ample  power 
to  award  writs  of  assistance  to  put 
him  in  possession  of  the  premises 
when  possession  is  refused  on  proper 
demand.  Harding  v.  Fuller,  141  111. 
308,  following  Gormley  v.  Clark,  134 
U.  S.  338. 

In  a  Suit  for  Partition  a  writ  of  as- 
sistance will  be  granted  in  favor  of 
the  purchaser  at  a  sale  under  the 
decree.     Keil  v.  West,  21  Fla.  508. 

To  Compel  Tenant  to  Attorn. — A  ten- 
ant under  a  lease  prior  to  the  mort- 
gage, who  was  made  a  party  to  the 
foreclosure  suit,  may  be  compelled  by 
the  writ  to  attorn  to  the  purchaser  or 
to  yield  possession.  Lovett  v.  Ger- 
man Reformed  Church,  q  How.  Pr. 
(N.  Y.  Supreme  Ct.)  220.  Compare 
Thomas  v.    De    Baum,    14  N.    J.    Eq. 

37- 

Upon  a  Bill  to  Enforce  a  Vendor's  Lien, 
the  writ  is  properly  issued  to  effec- 
tuate a  decree  for  a  sale.  Griswold  v. 
Simmons,  50  Miss.  123.  See  also 
Planters'  Bank  v.  Fowlkes,  4  Sneed 
(Tenn.)  462. 

So  on  a  Bill  to  Rescind  a  Contract  for  the 
Sale  of  Land. — Smith  v.  Brittenham,  3 
111.  App.  62,  a  case  where  the  writ  was 
denied,  however,  but  solely  on  formal 
grounds. 

So  on  the  Foreclosure  of  a  Contract 
having  the  effect  of  a  mortgage. 
Howe  V.  Lemon,  47  Mich.  544;  Lan- 
don  V.  Burke,  36  Wis.  378;  Diggle  v. 
Boulden,  48  Wis.  477. 
•  So  on  a  Decree  for  Delivery  to  Trustees 
of  certain  property,  including  land. 
Com.  V.  Diefenbach,  3  Grant's  Cas. 
(Pa.)  368. 


2  Encyc.  PI.  &  Pr.— 62. 
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it  will  Issue. 


II.  In  Whose  Favor  it  will  Issue.— The  writ  will  issue  in  favor 
of  a  purchaser  at  a  sale  of  real  estate  under  a  decree,*  and  accord- 
ing to  the  weight  of  modern  authority,  it  will  be  awarded  in  favor 
of  the  grantee  of  such  purchaser.* 


So  on  a  Bill  to  Divest  Defendant's  Title. 

— Irvine  v.  McRee,  5  Humph.  (Tenn.) 
554,  42  Am.  Dec.  46S. 

To  Purchaser  at  a  Tax  Sale. — In  Cali- 
fornia the  statute  (Hittell  G.  L.,  § 
6194)  provides  for  a  writ  of  assistance 
in  favor  of  the  holder  of  a  sheriff's 
deed  upon  a  tax  sale,  and  it  is  con- 
sidered that  this  statute  adopted  the 
practice  prevailing  in  courts  of  equity 
regarding  the  writ.  San  Jose  v. 
Fulton,  45  Cal.  316.  See  Mills  v. 
Tukey,  22  Cal.  373,  83  Am.  Dec.  74. 

Where  a  Conveyance  is  Decreed. — If 
the  court  decrees  a  conveyance  from 
the  defendant,  and  he  refuses  to  de- 
liver up  possession  and  execute  a 
proper  deed  tendered  to  him,  a  writ 
of  assistance  will  issue  against  him. 
Garretson  v.  Cole,  i  Har.  &  J.  (Md.) 
370. 

Sale  under  Will. — Where  the  court 
decreed  a  sale  of  real  estate  upon  pe- 
tition under  the  provisions  of  a  will, 
an  application  by  the  purchaser  for  a 
writ  of  assistance  was  granted.  Jones 
V.  Hooper,  50  Miss.  510. 

Suecess  of  Plaintiff  in  Cross-bill. — 
Where  a  party  succeeds  on  a  cross- 
bill in  a  foreclosure  case,  in  which  bill 
he  sets  up  possession  by  the  mort- 
gagee and  prays  that  the  possession 
may  be  surrendered  to  him  as  the 
owner  of  the  fee,  he  is  entitled  to  the 
same  relief  as  a  plaintiff  who  obtains  a 
decree  of  foreclosure  and  sale.  Lloyd 
V.  Karnes,  45  111.  62. 

1.  Montgomery  v.  Middlemiss,  21 
Cal.  103,  81  Am.  Dec.  146;  Mont- 
gomery V.  Byers,  21  Cal.  107;  New 
York  L.  Ins.,  etc.,  Co.  v.  Rand,  8 
How.  Pr.  (N,  Y.  Supreme  Ct.)  35,  on 
appeal,  8  How.  Pr.  (N.  Y.  Supreme  Ct.) 
352;  Frelinghuysen  z/.  Colden,  4  Paige 
(N.  Y.)  204;  Watkins  v.  Jerman,  36 
Kan.  464;  Griswold  v.  Simmons,  50 
Miss.  123;  Jones  v.  Hooper,  50  Miss. 
510;   McLane  v.  Piaggio,  24  Fla.  97. 

Application  for  the  Writ. — According 
to  the  English  practice  it  seems  that 
the  purchaser  from  the  master  was 
considered  as  a  stranger,  and  there- 
fore could  not  apply  for  the  writ;  but 
that  if  the  complainant  applied  for  it 
for  his  benefit,  it  was  a  motion  of 
course.     2  Smith  Ch.  Pr.  214. 


In  Mississippi  it  was  said  at  one  time 
that  the  writ  could  not  be  applied  for  by 
the  purchaser  at  the  master's  sale,  be- 
cause he  was  not  a  party  to  the  rec- 
ord. Wilson  V.  Polk,  13  Smed.  &  M. 
(Miss.)  131,  51  Am.  Dec.  151;  but  in 
Redus  V.  Hayden,  43  Miss.  636,  and 
Jones  V.  Hooper,  50  Miss.  510,  it  was 
said  that  the  purchaser  by  his  bid  sub- 
jects himself  to  the  jurisdiction  of  the 
court,  and  becomes  a  party  to  the  suit 
so  far  as  to  enable  him  to  move  for 
confirmation  of  the  sale  or  for  the 
writ  of  assistance,  and  that  "  the 
authorities  both  in  England  and  in  this 
country  are  abundant  that  the  pur- 
chaser may  petition  in  his  own  name." 
See  also  Gibson  v.  Marshall,  64  Miss. 
72,  where  the  court  went  still  farther, 
and  McLane  v.  Piaggio,  24  Fla.  97. 
In  the  case  last  cited  the  purchaser's 
right  to  relief  upon  his  own  applica- 
tion was  grounded  solely  upon  the 
vesting  of  title  in  him  by  the  deed 
from  the  master. 

2.  Gibson  v.  Marshall,  64  Miss.  72; 
McLane  v.  Piaggio,  24  Fla.  71;  Ketch- 
um  V.  Robinson,  48  Mich.  618.  See 
also  Farmers'  Loan,  etc.,  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  44  Fed.  Rep.  653 
{obiter.) 

The  Authorities  Examined. — In  Van 
Hook  V.  Throckmorton,  8  Paige  (N.  Y.) 
33,  the  chancellor  said  that  there  was 
no  settled  practice  of  the  court  en- 
titling a  purchaser  from  a  purchaser 
to  a  writ  of  assistance.  But  in  New 
York  L.  Ins.,  etc.,  Co.  v.  Rand,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  35,  the 
Supreme  Court  held  that,  "  in  a  plain 
case,  where  no  injustice  would  be 
done  the  person  in  possession,  the 
court  had  the  power,  and  would  exer- 
cise it  in  favor  of  a  second  pur- 
chaser." And  in  Brown  v.  Betts,  13 
Wend.  (N.  Y.)  29,  a  summary  pro- 
ceeding under  the  statute  to  obtain 
possession  of  land  sold  on  execution, 
it  was  held  that  the  remedy  would  be 
given  to  any  person  who  had  the  title 
at  the  time  of  his  application. 

In  Ekings  v.  Murray,  29  N.  J.  Eq. 
388,  the  writ  was  issued  in  favor  of 
an  assignee  of  the  purchaser's  bid, 
the  sheriff  having  conveyed  to  tha 
former. 
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it  will  Issue. 


III.  Against  Whom  it  will  Issue. — The  writ  will  issue  only 
against  parties  to  the  suit  or  their  representatives,  or  those  who 
came  into  possession  under  either  of  the  parties  while  the  suit 
was  pending.*     If  in   a  suit  to  foreclose  a  mortgage  the  court 


In  People  v.  Grant,  45  Cal.  97,  it  was 
held  that,  under  the  California  statute 
giving  the  writ  of  assistance  to  the 
"  holder "  of  a  tax  deed,  the  grantee 
of  the  purchaser  was  not  entitled  to 
invoke  the  writ.  The  same  rule  was 
declared  in  San  Jose  v.  Fulton,  45  Cal. 
316.  But  when,  in  Langley  v.  Voll,  54 
Cal.  435,  the  writ  was  asked  by  the 
grantee  of  a  purchaser  at  a  foreclosure 
sale,  the  court,  having  decided  that, 
being  a  stranger  to  the  record,  it  could 
not  be  granted,  upon  reconsideration 
withdrew  so  much  of  its  opinion  as 
decided  that  question,  and,  as  relief 
was  denied  upon  another  ground,  ex- 
pressly left  the  point  open. 

In  the  Federal  Courts. — After  a  sale 
on  the  foreclosure  of  a  railroad  mort- 
gage the  court  directed  its  receiver  to 
turn  over  the  possession  of  the  road 
to  an  assignee  of  the  purchaser  at  the 
sale,  the  court  reserving  the  right  to 
resume  the  possession  if  the  assignee 
should  thereafter  refuse  to  pay  into 
court  any  part  of  the  purchase  money. 
It  was  held  that  this  order  brought 
the  assignee  within  Equity  Rule  10, 
which  provides  that  "  every  person, 
not  being  a  party  in  any  cause,  who 
has  obtained  an  order,  or  in  whose 
favor  an  order  shall  have  been  made, 
shall  be  entitled  to  enforce  obedience 
to  such  order  by  the  same  process  as  if 
he  were  a  party  to  the  cause,"  and 
that  a  writ  of  assistance  would  Issue 
in  favor  of  such  an  assignee  against 
another  railroad  company  which  un- 
lawfully refused  to  surrender  part  of 
the  road.  Farmers'  L.  &  T.  Co.  v. 
Chicago,  etc.,  R.  Co.,  44  Fed.  Rep. 
653. 

Application  for  the  Writ. — In  McLane 
V.  Piaggio,  24  Fla.  71;  New  York  L. 
Ins.,  etc.,  Co.  v.  Rand,  8  How.  Pr. 
(N.  Y.  Supreme  Ct.)  35;  Ketchum  v. 
Robinson,  48  Mich.  618,  and  Langley 
V.  Voll,  54  Cal.  435  [cases  cited  supra,^ 
the  application  was  made  by  the 
grantee  of  the  purchaser  in  his  own 
name.  In  Gibson  v.  Marshall,  64 
Miss.  72,  the  application  was  made  by 
the  purchaser  on  behalf  of  his 
grantee. 

1.  Beach  Modern  Eq.  Pr.  §  901; 
Foster  Fed.  Pr.  (2d  ed.)  §  348;  Bell  v. 


Birdsall,  19  How.  Pr.  (N.  Y.  Super. 
Ct.)  491,  II  Abb.  Pr.  (N.  Y.  Super. 
Ct.)  222;  Terrell  v.  Allison,  21  Wall. 
(U.  S.)  289;  Comer  v.  Felton,  61  Fed. 
Rep.  731;  Howard  v.  Milwaukee,  etc., 
R.  Co.,  loi  U.  S.  849;  Thompson  v. 
Smith,  I  Dill.  (U.  S.)  458;  Gelpeke  v. 
Milwaukee,  etc.,  R.  Co.,  11  Wis.  454; 
Burton  v.  Lies,  21  Cal.  87;  Thompson 
V.  Campbell,  57  Ala.  188,  where  it  is 
said,  however,  that  the  writ  may  be 
issued  against  mere  trespassers  or  in- 
truders without  title.  Wiley  v.  Car- 
lisle, 93  Ala.  237;  Frelinghuysen  v. 
Colden,  4  Paige(N.  Y.)204;  Chamber- 
lain V.  Choles,  35  N.  Y.  477;  Boynton 
V.  Jackway,  10  Paige  (N.  Y.)  307; 
Meiggs  V.  Willis,  8  Civ.  Pro.  Rep. 
(N.  Y.  C.  PI.)  125;  Blauvelt  v.  Smith, 
22  N.  J.  Eq.  31;  Gorton  v.  Paine,  18 
Fla.  117;  State  z/.  Giles,  10  Wis.  103; 
Heffron  v.  Gage,  44  111.  App.  147; 
Paine  v.  Root,  121  111.  77;  Gilcreest  v. 
Magill,  37  111.  300;  Brush  v.  Fowler, 
36  111.  53,  85  Am.  Dec.  382;  Wilson  v. 
Polk,  13  Smed.  &  M.  (Miss.)  131,  51 
Am.  Dec.  151,  subsequently  overruled, 
but  not  on  this  ground;  Asher  v.  Cox 
(Arizona,  1886),  11  Pac.  Rep.  44;  God- 
chaux  V.  Demarboix  (Arizona,  1886), 
II  Pac.  Rep.  45.  See  also  Chad  wick 
V.  Island  Beach  Co.,  42  N.  J.  Eq.  602; 
Jackson  v.  Warren,  32  111.  340;  Jones 
V.  Hooper,  50  Miss.  515;  Van  Hook  v. 
Throckmorton,  8  Paige  (N.  Y.)  33, 
where  the  chancellor  refused  to  issue 
the  writ  against  one  who  purchased 
from  a  party  in  possession  at  the 
commencement  of  the  suit  claiming  to 
be  the  absolute  owner,  the  vendor  not 
being  a  party  to  the  suit ;  Toll  v. 
Hiller,  11  Paige  (N.  Y.)  228. 

One  who  fulfils  the  description  in 
the  text  cannot  resist  an  application 
for  the  writ  on  the  ground  that  others 
were  not  made  parties  to  the  suit. 
Kessinger  v.  Whittaker,  82  111.  22. 

Persons  Not  Parties. — Upon  foreclo- 
sure of  a  mortgage  by  one  partner  of 
partnership  property  without  making 
the  other  partner  a  party,  a  purchaser 
at  the  sale  of  an  undivided  interest  in 
the  property  is  not  entitled  to  a  writ 
of  assistance  against  a  receiver  ap- 
pointed in  a  suit  by  the  other  partner 
for  a    dissolution  of  the  partnership 
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does  not  acquire  jurisdiction  of  the  person  owning  the  land  at 
the  time  the  suit  is  begun,  a  writ  of  assistance  against  the  owner 
or  his  grantee  will  be  refused.* 

IV.  Issuance  of  Writ  Discretionary.— General  Rule  with  Limitations. 
— It  is  commonly  declared  that  the  issuance  of  a  writ  of  as- 
sistance rests  in  the  sound  discretion  of  the  court,*  and  that  it 
is  used  only  when  the  right  is  clear,  when  there  is  no  equity  or 
appearance  of  equity  in  the  defendant,'  and  when  the  sale  and 


and  sale  of  the  property.  Autenreith 
V.  Hessenauer,  43  Cal.  356. 

A  tenant  of  the  mortgagor  who  went 
into  possession  prior  to  the  foreclo- 
sure suit,  and  was  not  a  party  thereto, 
ought  not  to  be  ejected  on  a  writ  of 
assistance.  Boynton  v.  Jackway,  10 
Paige  (N.Y.)  307.  See  also  New  York 
L.  Ins.,  etc.,  Co.  v.  Cutler,  9  How.  Pr, 
(N.  Y.  Supreme  Ct.)  407,  where,  under 
peculiar  circumstances,  the  same  rule 
was  applied  in  favor  of  a  tenant  who 
became  such  after  commencement  of 
the  suit.  Blauvelt  v.  Smith,  22  N.  J. 
Eq.  31. 

A  purchaser  at  a  foreclosure  sale  is 
not  entitled  to  the  writ  against  one 
in  possession  of  the  land  under  a  tax 
deed  who  claims  title  to  the  same  and 
was  not  a  party  to  the  action  or  in 
privity  with  any  party.  Exum  v. 
Baker  (N.  Car.,  1894),  20  S.  E.  Rep. 
448. 

Person  in  Possession  by  Collusion. — The 
writ  will  be  granted  to  put  out  of  pos- 
session a  person  not  a  party  to  the 
suit  who  has  come  into  possession 
since  the  commencement  of  a  fore- 
closure suit  with  the  consent  and  con- 
nivance of  the  mortgagor,  although  he 
claims  possession  under  a  tax  title,  it 
appearing  also  that  such  claim  is 
made  not  in  good  faith,  but  by  col- 
lusion with  the  mortgagor  for  the 
purpose  of  keeping  the  purchaser  out 
of  possession.  Brown  v.  Marzyck,  19 
Fla.  840. 

Entry  into  Possession  After  Sale. — In 
Bell  V.  Birdsall,  19  How.  Pr.  (N.  Y. 
Super.  Ct.)  491,  the  writ  was  denied 
against  a  person  who  went  into  pos- 
session fifteen  months  after  the  sale, 
the  court  not  regarding  him  as  having 
entered  pending  the  suit. 

Purchaser  Without  Notice. — The  writ 
will  not  issue  against  one  who  pur- 
chases after  suit  brought,  but  without 
actual  or  legally  constructive  notice 
of  its  pendency.  Harlan  v.  Rackerby, 
24  Cal.  561.       Contra  where  he  has  ac- 


tual notice  even  though  no  lis  pendens 
was  filed.  Baker  v.  Pierson,  5  Mich. 
456. 

Possession  in  Presumptive  Privity. — 
Where  a.  feme  sole  mortgagor  of  land 
marries  pending  a  suit  to  foreclose, 
and  remains  in  possession  with  her 
husband  after  the  foreclosure,  the 
possession  of  the  husband  is  pre- 
sumptively through  the  mortgagor; 
and  in  the  absence  of  a  showing  that 
he  has  a  right  to  possession  derived 
from  any  other  source  a  writ  of  as- 
sistance is  properly  issued.  Car- 
penter V.  White,  43  ill.  App.  448. 

Remedy  where  the  Writ  is  Wrongfully 
Issued  or  Executed. — In  Wiley  v.  Car- 
lisle, 93  Ala.  237,  it  was  held  that  a 
party  wrongfully  ejected  would  be  re- 
stored to  possession,  and  the  writ  set 
aside  at  his  instance.  Henderson  v. 
McTucker,  45  Cal.  647,  is  to  the  same 
effect.     See  also  infra,  V.  5. 

In  Thompson  v.  Campbell,  57  Ala. 
183,  it  was  held  that  a  stranger  in 
possession  could  prosecute  an  appeal 
from  an  order  granting  the  writ. 
Compare,  on  this  point,  Trammel  v. 
Simmons,  8  Ala.  271. 

1.  Steinbach  v.  Leese,  27  Cal.  295, 
where  the  service  by  publication  was 
insufficient.  See  also  Howard  v.  Mil- 
waukee, etc.,  R.  Co.,  loi  U.  S.  849. 

2.  Van  Meter  v.  Borden,  25  N.  J. 
Eq.  414;  Schenck  v.  Conover,  13  N.  J. 
Eq.  220,  78  Am.  Dec.  95;  Hoopers, 
Yongc,  69  Ala.  484. 

3.  Per  Zabriskie,  Ch.,  in  Blauvelt  v. 
Smith,  22  N.  J.  Eq.  32. 

In  Thomas  v.  DeBaum,  14  N.  J.  Eq. 
37,  where  the  party  in  possession 
claimed  to  hold  the  premises  under  a 
lease  executed  before  the  mortgage, 
the  court  said:  "  It  is  enough  that  the 
claim  of  the  petitioner  is  not  clear." 

In  Doubtful  Cases  the  writ  should  be 
refused.  Wiley  v.  Carlisle,  93  Ala. 
238;  Hooper  v.  Yonge,  69  Ala.  486; 
Van  Meter  v.  Borden,  25  N.  J.  Eq. 
414;  Schenck  v.  Conover,  13  N.  J.  Eq. 
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proceedings  under  the  decree  are  beyond  suspicion  ;  *  and  it  is 
certainly  not  customary  to  issue  the  writ  where,  there  is  a  bojia 
fide  contest  as  to  the  right  to  the  possession  of  the  land  under 
the  sale,*  or  where  the  rights  of  the  respective  parties  have  not 
been  fully  adjudicated  in  the  principal  suit.*  On  the  other 
hand,  where  there  is  no  ground  for  the  exercise  of  discretion,  the 
writ  issues  ex  debito  jtistitice,  and  is  as  much  a  matter  of  course  as 
an  execution  after  judgment  at  law.* 

V.  Obtaining  the  Weit — 1.  The  Ancient  Practice. — The  former 
practice  in  obtaining  the  writ  was  to  procure  a  common  order  on 
the  defendant  requiring  him  to  deliver  possession,  which  was 
served  upon  him  accompanied  with  a  demand  of  possession,  and 
sometimes  with  a  formal  writ  of  execution  of  the  order  for  pos- 
session. An  attachment  then  issued  for  disobeying  the  order ;  but 
that  was  only  matter  of  form,  and  was  not  to  be  executed.  The 
next  step  was  an  order  for  an  injunction  against  the  tenant,  com- 


220,  78  Am.  Dec.  95;  Barton  z'.  Beatty, 
28  N.  J.  Eq.  412;  Knight  v.  Hough- 
tailing,  94  N.  Car.  411. 

Laches  of  Applicant. — The  writ  should 
be  refused  when  the  party  seeking  it 
has  been  guilty  of  such  delay  as  to 
leave  it  doubtful  whether  or  not  he 
has  given  the  person  in  possession  the 
right  to  remain.  Hooper  v.  Yonge, 
69  Ala.  484,  where  the  purchaser  al- 
lowed over  six  years  to  elapse  before 
making  application.  The  same  prin- 
ciple was  applied  in  Barton  v.  Beatty, 
28  N.  J.  Eq.  412. 

1.  Blauvelt  v.  Smith,  22  N.  J.  Eq. 
32. 

In  Van  Meter  v.  Borden,  25  N.  J. 
Eq.  414,  the  writ  was  refused  because 
as  to  one  of  the  tracts  sold  there  had 
been  no  sufficient  advertisement.  See 
also  Frazier  v.  Beatty,  25  N.  J.  Eq. 
343.  But  in  Beatty  v.  DeForest,  27 
N.  J.  Eq.  482,  it  was  said  not  to  be  a 
proper  objection  to  the  issuance  of  the 
writ  that  the  sale  was  not  a  fair  one 
— that  such  objections  should  be  made 
in  another  mode. 

2.  Stanley  v.  Sullivan,  71  Wis.  585, 
5  Am.  St.  Rep.  245,  a  statutory  pro- 
ceeding where  the  defendant  in  good 
faith  claimed  that  the  premises  were 
his  homestead  and  therefore  exempt 
from  sale.  Barton  v.  Beatty,  28  N.  J. 
Eq.  412;  Ramsdell  v.  Maxwell,  32 
Mich.  285;  Exum  v.  Baker  (N.  Car., 
1894),  20  S.  E.Rep.  448.  See  also  Flow- 
ers V.  Brown,  21  111.  270;  Van  Meter  v. 
Borden,  25  N.  J.  Eq.  414;  Gelpeke  v. 
Milwaukee,  etc.,  R.  Co.,  11  Wis.  454. 
Compare   Bird    v.    Belz,    33    Kan.    394; 


Mills  V.  Tukey,  22  Cal.  373,  83  Am. 
Dec.  74;  Lovett  v.  German  Reformed 
Church,  9  How.  Pr.  (N.  Y.  Supreme 
Ct.)  220. 

It  is  otherwise  where  the  claim  is 
manifestly  frivolous.  Skinner  v. 
Beatty,  16  Cal.  157. 

Where  Defendant  Claims  by  a  New 
Title. — In  Langley  v.  Voll,  54  Cal.  435, 
the  writ  was  denied  as  against  a  de- 
fendant who  had  acquired  or  claimed 
to  have  acquired  a  new  right  to  the 
possession  from  the  purchaser.  See 
also  San  Jose  v.  Fulton,  45  Cal.  316,  a 
similar  case. 

In  Hayward  v.  Kinney,  84  Mich. 
591,  the  writ  was  denied  against  one 
who  claimed  to  be  in  possession  under 
a  tax  title  which  had  not  been  litigated 
in  the  suit. 

3.  Chadwick  v.  Island  Beach  Co., 
42  N.  J.  Eq.  602. 

4.  Beatty  v.  Deforest,  27  N.  J.  Eq. 
483,  per  Beasley,  C.J. ;  Baker  v. 
Pierson,  5  Mich.  456;  Schenck  v. 
Conover,  13  N.  J.  Eq.  226,  78  Am. 
Dec.  95.  See  also  Lynde  v.  O'Don- 
nell,  12  Abb.  Pr.  (N.  Y.  Supreme  Ct.) 
291,  21  How.  Pr.  (N.  Y.  Supreme  Ct.) 
34;  Skinner  v.  Beatty,  16  Cal.  157,  is 
sufficiently  in  point,  and  it  was  there 
held  that  the  purchaser  has  a  privia 
facie  right  to  the  writ  of  assist- 
ance. 

In  Baker  v.  Pierson,  5  Mich.  456,  it 
was  explained  that  the  awarding  of 
the  writ  is  discretionary  only  in  the 
sense  in  which  the  granting  or  re- 
fusing of  an  injunction  is  discretion- 
ary— that  is,  in  doubtful  cases. 
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manding  him  to  deliver  possession,  which  issued  of  course  on  affi- 
davit proving  the  previous  steps;  and  then,  on  affidavit  of  ser- 
vice of  the  injunction  and  refusal,  a  writ  of  assistance  to  the 
sheriff  to  put  the  party  in  possession  issued  of  course  on  motion 
without  notice.* 

2.  The  Modern  Practice. — According  to  the  modern  practice  the 
injunction  and  the  attachment  to  enforce  obedience  to  the  order 
requring  the  delivery  of  possession  to  plaintiff  are  disused,*  and 
it  seems  to  be  enough  to  file  a  petition*  setting  forth  the  sale 
under  the  decree,  the  purchase,  the  deed  by  the  master  or  com- 
missioner, the  confirmation  of  the  sale,*  the  payment  of  the 
money,  if  the  sale  was  made  for  cash,  and  alleging  that  the  deed 
was  exhibited  to  the  defendant  and  possession  demanded,* 

Objections  on  Appeal. —After  answer- 
ing a  petition  for  a  writ  of  assistance, 
a  hearing  on  the  merits,  and  an  order 
granting  the  writ,  the  defendant  there- 
in cannot  object  for  the  first  time  in 
the  appellate  court  to  the  form  of  the 
application  for  the  writ.  Keilz/.West, 
21  Fla.  508.  See  also  Jones  v.  Hoop- 
er, 50  Miss.  516. 

How  Papers  Entitled. — Where  pro- 
ceedings by  writ  of  assistance  were 
taken  on  the  foot  of  a  foreclosure  de- 
cree against  a  wife,  leave  being  given 
to  discontinue  as  against  the  husband, 
the  objection  that  the  papers  were 
wrongly  entitled  in  the  names  of  both 
defendants  was  held  a  mere  technical- 
ity, especially  where  it  was  not  clear 
from  the  record  whether  the  order  of 
discontinuance  had  been  entered. 
Howe  V.  Lemon,  47  Mich.  544. 

4.  A  demand  of  possession  after  a 
mere  order  of  confirmation  nisi  is  pre- 
mature, and  is  an  insufficient  founda- 
tion for  a  writ  of  assistance.  Howard 
V.  Bond,  42  Mich.  131. 

In  Kansas  confirmation  is  nec- 
essary.    Bird  V.  Belz,  33  Kan.  391. 

In  Wisconsin,  by  the  express  lan- 
guage of  the  statute,  confirmation  is 
unnecessary.  Loomis  v.  Wheeler,  18 
Wis.  524. 

In  Alabama  confirmation  is  unnec- 
essary unless  required  by  the  decree. 
Johnston  v.  Smith,  70  Ala.  108. 

In  New  York,  under  the  Code  Civ. 
Proc,  no  confirmation  is  necessary. 
Lynde  v.  O'Donnell,  12  Abb.  Pr.  (N. 
Y.  Supreme  Ct.)  286,  21  How.  Pr.  (N. 
Y.  Supreme  Ct.)  34. 

5.  Demand  of  Possession  is  always 
necessary;  but  the  presentation  of  the 
deed  to  the  party  in  possession  may  be 
waived  by  his  conduct  in  positively 
refusing  to  surrender  possession  with- 


1.  New  York  L.  Ins.,  etc.,  Co.  v. 
Rand,  8  How.  Pr.  (N.  Y.  Supreme 
Ct.)  35,  where  the  ancient  practice 
was  so  stated;  Kershaw z/.  Thompson, 
4  Johns.  Ch.  (N.  Y.)  609;  Huguenin 
V.  Baseley,  15  Ves.  Jr.  180;  Stribley 
V.  Hawkie,  3  Atk.  275;  Schenk  v. 
Conover,  13  N.  J.  Eq.  226,  78  Am. 
Dec.  95;  Fackler  v.  Worth,  13  N.  J. 
Eq.  395;  Jones  v.  Hooper,  50  Miss. 
513.  See  also  Garretson  v.  Cole,  i 
Har.  &  J.  (Md.)  370;  Devaucene  v. 
Devaucene,  i  Edw.  Ch.  (N.  Y.)  272; 
Ludlow  V.  Lansing,  Hopk.  (N.  Y.) 
231;  Com.  V.  Dieffenbach,  3  Grant's 
Cas.  (Pa.)  368. 

2.  Schenck  v.  Conover,  13  N.  J.  Eq. 
227,  78  Am.  Dec.  95;  Fackler  z/.  Worth, 
13  N.  J.  Eq.  395;  Valentine  v.  Teller, 
Hopk.  (N.  Y.)422. 

In  Illinois  the  old  practice  seems 
not  to  have  been  wholly  discarded. 
See  Aldrich  v.  Sharp,  4  111.  261; 
O'Brian  v.  Fry,  82  111.  87;  Jackson  v. 
Warren,  32  111.  340;  Bennett  v.  Wat- 
son, 41  111.  332. 

In  Alabama,  see  Trammel  v.  Sim- 
mons, 8  Ala.  271. 

3.  Creighton  v.  Paine,  2  Ala.  158. 
In  the  following  cases  the  application 
was  by  petition:  Keil  v.  West,  21  Fla. 
508;  Comer  v.  Felton,  61  Fed.  Rep. 
731;  Frazier  v.  Beatty,  25  N.  J.  Eq. 
343;  Thomas  v.  DeBaum,  14  N.  J. 
Eq.  37;  Ekings  v.  Murray,  29  N.  J. 
Eq.  388;  Knight  v.  Houghtalling,  94 
N.  Car.  408;  Baker  v.  Pierson,  5 
Mich.  450;  Ketchum  v.  Robinson,  48 
Mich.  618. 

The  application  may  be  embodied 
in  the  petition  for  confirmation  of  the 
sale.     Griswold  v.  Simmons,  50  Miss. 
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In  Gorton  v.  Paine,  18  Fla.  117,  the 
application  was  by  motion. 
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and  praying  that  the  writ  may  issue.* 


out  making  any  question  as  to  the 
facts.  Knight  v,  Houghtalling,  94  N. 
Car.  411. 

Sufficiency  of  Evidence. — In  Tucker  v. 
Stone,  99  Mich.  419,  a  motion  to  va- 
cate a  writ  of  assistance  was  based 
upon  the  sole  ground  that  there  was 
not  sufficient  evidence  before  the  court 
of  the  exhibition  to  the  defendants  of 
the  deed  of  the  circuit  court  commis- 
sioner and  a  certified  copy  of  the  order 
of  confirmation,  as  required  in  the  de- 
cree. The  sale  was  confirmed  on  the 
same  day  that  demand  for  possession 
was  made,  and  it  was  held,  in  the  ab- 
sence of  contrary  evidence  in  the  rec- 
ord, that  it  could  not  be  said  that  the  or- 
der of  confirmation  was  not  served 
upon  the  defendants  prior  to  the  order 
issuing  the  writ,  although  the  premises 
were  situate  twenty  miles  from  the 
court-house  where  the  order  of  confir- 
mation was  made. 

1.  The  practice,  as  stated  in  the  text, 
is  laid  down  in  Jones  v.  Hooper,  50 
Miss.  510.  See  also  Creighton  v. 
Paine,  2  Ala.  158  ;  Keil  v.  West,  21 
Fla.  508;  Montgomery  v.  Middlemiss, 
21  Cal.  103,  81  Am.  Dec.  146;  Mont- 
gomery V.  Byers,  21  Cal.  107;  Gris- 
wold  V.  Simmons,  50  Miss.  123;  Kes- 
singerz'.  Whittaker,  82  111.  25;  O'Brian 
V.  Fry,  82  111.  87;  Aldrich  v.  Sharp,  4 
111.  261;  Knight  V.  Houghtalling,  94 
N.  Car.  411;  Hart  v.  Lindsay,  Walk. 
(Mich.)  144. 

Application  to  Appellate  Court. — Where 
the  writ  is  sought  in  an  appealed  case 
the  application  should  be  made  to  the 
court  a  quo,  not  to  the  appellate  court. 
Ryerson  v.  Eldred,  18  Mich.  195  ;  Har- 
ney V.  Morton,  39  Miss.  508. 

Preliminary  Proceedings —  California. 
— In  Montgomery  v.  Tutt,  11  Cal.  193, 
Field,  C.J.,  said  that,  under  the  prac- 
tice in  California,  "  the  order  to  de- 
liver possession  should  be  first  made 
unless  a  direction  to  that  effect  is  con- 
tained in  the  decree,  and  if  upon  its 
service  that  is  disregarded  the  court 
can  at  once  direct  the  writ  to  issue. 
If  delivery  of  possession  to  the  pur- 
chaser is  directed  by  the  decree  no 
preliminary  order  will  be  requisite  ; 
but  upon  proof  of  disobedience  to  the 
decree  the  party  will  be  entitled  as  a 
matter  of  course  to  the  writ  as  against 
the  defendants  in  the  suit."  Upon 
further  consideration  in  later  cases 
the  court  concluded  that  the  prelimi- 


nary order  may  be  omitted  even  where 
no  direction  to  deliver  possession  is 
contained  in  the  decree.  Montgomery 
V.  Middlemiss,  21  Cal.  103,  81  Am. 
Dec.  146,  citing  Home  v.  Volcano 
Water  Co.,  18  Cal.  145. 

By  the  Laws  of  1861,  512,  power  is 
expressly  conferred  upon  judges  at 
chambers  to  issue  writs  of  assistance. 
Prior  to  that  act  the  power  did  not 
exist.  Chapman  v.  Thornburg,  23 
Cal.  48. 

In  Illinois  it  is  only  where  a  decree 
contains  no  order  for  the  surrender  of 
possession  that  such  order  is  neces- 
sary before  a  writ  of  assistance  can  be 
issued.  Kessinger  v.  Whittaker,  82 
111.  25.  The  writ  cannot  be  issued 
by  the  clerk  without  an  order.  Bruce 
V.  Roney,  18  111.  67;  Smith  v.  Britten- 
ham,  3  111.  App.  62. 

In  Mew  York  the  order  for  possession 
is  always  a  part  of  the  decree  and  in- 
corporated in  it,  and  the  writ  of  as- 
sistance issues  upon  motion  ex  parte. 
New  York  L.  Ins.,  etc.,  Co.  v.  Rand,  8 
How.  Pr.  (N.  Y.  Supreme  Ct.)  35,  re- 
viewing the  New  York  cases,  affirmed 
on  appeal  to  the  general  term  in  8 
How.  Pr.  (N.  Y.)  352. 

In  Wisconsin,  while  under  a  rule  of 
court  the  writ  may  perhaps  be  issued 
by  the  clerk  without  an  order  for  it  as 
against  parties  to  the  suit,  an  order  is 
necessary  as  against  one  not  a  party. 
Goit  V.  Dickerman,  20  Wis.  630.  See 
Gelpeke  v.  Milwaukee,  etc.,  R.  Co., 
II  Wis.  454;  Att'y-Gen'l  v.  Lum,  2 
Wis.  507;  Landon  v.  Burke,  36  Wis. 
378. 

In  Michigan  the  writ  will  not  be 
granted  except  upon  proper  proof  to 
the  court  of  the  defendant's  refusal  to 
deliver  possession.  Howard  v.  Bond, 
42  Mich.  131. 

In  Kansas  it  is  the  practice  to  incor- 
porate an  order  to  deliver  possession 
in  the  decree,  in  which  case,  after  a 
sale,  confirmation,  and  sheriff's  deed, 
the  clerk  may  issue  the  writ.  Bird  v. 
Belz,  33  Kan.  391. 

In  Pennsylvania,  in  Com.  v.  Dieffen- 
bach,  3  Grant's  Cas.  (Pa.)  368,  it  was 
held  that,  in  cases  prescribed  by  the 
rule  of  court,  the  prothonotary 
could  issue  the  writ  without  any  ap- 
plication to  the  court.  In  that  case, 
however,  it  was  preceded  by  injunc- 
tion and  attachment. 

In  the  Federal  Courts. — Equity  Rule  9 
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3.  Notice  of  Application. — The  better  practice  requires  that  no- 
tice of  the  apphcation  should  be  given  in  all  cases,*  especially 
where  the  person  in  possession  was  not  a  party  to  the  suit.* 

4.  Proceedings  on  Petition. — Where  the  application  is  by  peti- 
tion, it  admits  of  an  answer  and  replication,  and  the  proceedings 
are  the  same  as  upon  petitions  in  general.' 


in  the  federal  courts  provides  that, 
"when  any  decree  or  order  is  for  the 
delivery  of  possession,  upon  proof 
made  by  affidavit  of  a  demand  and  re- 
fusal to  obey  the  decree  or  order,  the 
party  prosecuting  the  same  shall  be 
entitled  to  a  writ  of  assistance  from 
the  clerk  of  the  court." 

Where  a  receiver  claims,  by  an  order 
of  court,  a  right  to  the  possession  of 
property  in  the  custody  of  another  re- 
ceiver appointed  by  the  same  court,  his 
petition  for  a  writ  of  assistance  should 
be  filed  in  the  cause  in  which  the  de- 
fendant petitioner  was  appointed. 
Comer  v.  Felton,  6i  Fed.  Rep.  731. 

Alias  Writ. — If  the  return  to  the  first 
writ  does  not  clearly  declare  that  it 
has  been  fully  executed,  and  it  is 
made  to  appear  by  affidavits  that  it  has 
not  been  executed,  it  is  the  duty  of 
the  court,  on  motion  of  the  party  for 
whose  benefit  the  original  writ  issued, 
to  order  an  alias  writ  to  be  issued. 
Tevis  V.  Hicks,  38  Cal.  234. 

1.  Blauvelt  v.  Smith,  22  N.  J.  Eq. 
31;  Fackler  v.  Worth,  13  N.  J.  Eq.  395; 
Hooper  v.  Yonge,  69  Ala.  484;  Jones 
V.  Hooper,  50  Miss.  516  [^compare  Har- 
vey V.  Morton,  39  Miss.  508];  Knight 
V.  Houghtalling,  94  N.  Car.  411;  San 
Jose  V.  Fulton,  45  Cal.  316.  In  Keil 
V.  West,  21  Fla.  528,  due  notice  was 
given.  See  also  McLane  v.  Piaggio, 
24  Fla.  71. 

Contra  in  New  York,  Lynde  v. 
O'Donnell,  12  Abb.  Pr.  (N.  Y.  Su- 
preme Ct.)  286,  21  How.  Pr.  (N.  Y. 
Supreme  Ct.)  34;  New  York  L.  Ins., 
etc.,  Co.  V.  Rand,  8  How.  Pr.  (N.  Y. 
Supreme  Ct.)  35,  affirmed  in  8How.  Pr. 
(N.  Y.  Supreme  Ct.)  352,  establishing 
the  practice  on  this  point;  New  York 
L.  Ins.,  etc.,  Co.  v.  Cutler,  9  How.  Pr. 
(N.  Y.  Supreme  Ct.)407. 

2.  Wiley  v.  Carlisle,  93  Ala.  237; 
Creighton  v.  Paine,  2  Ala.  158;  Ben- 
hard  V.  Darrow,  Walk.  (Mich.)  519; 
Goit  V.  Dickerman,  20  Wis.  630. 

Constructive  Notice. — Where  the  mo- 
tion for  the  writ  was  made  at  the  same 
term  at  which  the  decree  was  entered, 
it   was    held  that   the  defendant  had 


constructive  notice,  and  that  actual 
notice  was  unnecessary.  Coor  v. 
Smith,  107  N.  Car.  431. 

Harmless  Error. — The  order  of  the 
chancellor  in  granting  the  writ  with- 
out notice  was  not  reversed  on  appeal 
where  it  appeared  that  the  party  in 
possession  was  ready  to  deliver  the 
same  according  to  the  description  in 
the  mortgage,  and  contended  only 
that  the  land  of  which  he  was  to  be 
deprived  of  the  possession  %vas  not 
contained  in  the  description  in  the  de- 
cree, the  court  finding  this  contention 
erroneous.  McLane  v.  Piaggio,  24 
Fla.  71. 

3.  Omission  to  File  Beplication. — In 
Thomas  v.  De  Baum,  14  N.  J.  Eq.  37, 
it  was  held  that  if  the  tenant  puts  in 
an  answer  setting  up  a  defense,  and 
no  replication  is  filed,  the  facts  set  up 
by  way  of  defense  must  be  taken  as 
true. 

Defendant  Concluded  on  the  Merits. — 
The  defendant  cannot  in  his  answer 
to  the  petition  set  up  matter  of  de- 
fense to  the  bill  upon  which  he  has 
been  concluded  by  the  decree,  or 
which  he  has  unsuccessfully  urged  as 
a  ground  of  opening  a  decree  pro  con- 
fesso.  Keil  v.  West,  21  Fla.  528.  To 
the  same  effect,  Howe  v.  Lemon,  47 
Mich.  544. 

Sufficiency  of  Answer. — An  answer  to 
a  rule  to  show  cause  should  set  forth 
clearly  and  distinctly  the  facts,  if  any, 
which  constitute  a  defense  so  that 
they  may  be  understood  by  the  oppo- 
site party  and  by  the  court;  and 
where  an  answer  by  a  second  mort- 
gagee, who  was  a  party  to  a  fore- 
closure suit  by  the  first  mortgagee, 
stated  in  reply  to  an  application  for 
the  writ  that  he  held  possession  by  a 
title  derived  from  the  state  of  Florida, 
it  was  held  not  sufficiently  certain,  and 
the  appellate  court  set  aside  the  order 
discharging  the  rule.  Gorton  v. 
Paine,  18  Fla.  117. 

Amendment  of  Petition.  —  In  Van 
Meter  v.  Borden,  25  N.  J.  Eq.  414,  the 
court  declined  to  permit  the  petitioner 
to  amend  his  petition  so  as  to  make  it 
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5.  Vacating  Writ  or  Service. — If  a  writ  of  assistance  be  improp- 
erly issued  or  executed  the  court  granting  it  can  on  summary  mo- 
tion set  aside  the  writ  or  service  and  restore  the  possession.* 

6.  Appeals. — Orders  granting  or  refusing  writs  of  assistance  are 
usually  appealable.* 

VI.   Execution  of  Weit. — The  writ  is  executed  in   the  same 


an  application  for  possession  of  a 
tract  properly  advertised  for  sale,  the 
original  petition  having  been  denied 
on  the  ground  that  it  included  a  tract 
not  sufficiently  advertised. 

Costs. — As  to  costs  upon  dismissal 
of  the  petition,  see  Van  Meter  v. 
Borden,  25  N.  J.  Eq.  415;  Bell  v. 
Birdsall,  19   How.   Pr.  (N.   Y.  Super. 

Ct.)493- 

1.  Skinner  v.  Beatty.  16  Cal.  157;  San 
Jose  V.  Fulton,  45  Cal.  316;  Hender- 
son V.  McTucker,  45  Cal.  647;  Coor  v. 
Smith,  107  N.  Car.  430;  Trammel  v. 
Simmons,  8  Ala.  271;  Wiley  v.  Car- 
lisle, 93  Ala.  237;  New  York  L.  Ins., 
etc.,  Co.  V.  Cutler,  9  How.  Pr.  (N.  Y. 
Supreme  Ct.)  407;  Meiggs  v.  Willis,  8 
Civ.  Pro.  Rep.  (N.  Y.  C.  PI.)  125. 

The  court  setting  aside  the  writ 
should  by  the  same  order  require  that 
the  party  dispossessed  be  restored  to 
possession,  irrespective  of  legal  title. 
Chamberlain  v.  Choles,  35  N.  Y.  477, 
holding  it  reversible  error  to  deny  this 
relief. 

2.  Florida. — McLane  v.  Piaggio,  24 
Fla.  71,  and  Keil  v.  West,  21  Fla.  508, 
the  former  from  a  refusal  to  vacate 
the  writ. 

Alabama. — A  stranger  in  possession 
may  prosecute  an  appeal  against  a 
purchaser  who  has  procured  the  writ, 
but  on  such  appeal  only  the  order  for 
the  writ  can  be  assigned  as  error. 
Thompson  v.  Campbell,  57  Ala.  1S3. 
Compare  Trammel  v.  Simmons,  8  Ala. 
271. 

Where  the  complainant  obtains  an 
order  in  behalf  of  the  purchaser,  the 
appeal  must  be  prosecuted  against  the 
latter.  Creighton  v.  Paine,  2  Ala. 
158.  Hooper  v.  Yonge,  69  Ala.  484, 
was  an  appeal  from  an  order  refusing 
the  writ. 

California. — One  who  is  not  a  party 
to  the  record  cannot  appeal  from  an 
order  granting  the  writ.  He  must 
first  move  to  vacate  the  order,  and 
then  appeal  from  the  order  denying 
his  motion;  or  if  the  writ  has  been 
executed  he  must  move  to  be  restored 
to  possession,  and  then  appeal.     Peo- 
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pie  V.  Grant,  45  Cal.  97;  Miller  v. 
Bate,  56  Cal.  135.  See  also  Horn  v. 
Volcano  Water  Co.,  18  Cal.  141. 

In  Langley  v.  Voll,  54  Cal.  435; 
Steinbach  v.  Leese,  27  Cal.  295,  and 
Harlan  v.  Rackerby,  24  Cal.  561,  an 
order  granting  a  writ  of  assistance 
was  reversed.  In  Henderson  v.  Mc- 
Tucker, 45  Cal.  647;  San  Jose  v.  Ful- 
ton, 45  Cal.  316,  and  Skinner  v.  Beatty, 
16  Cal.  157,  an  order  refusing  to  set 
the  writ  aside  was  reversed.  See 
also  Tevis  v.  Hicks,  38  Cal.  234:  Au- 
tenreith  v.  Hessenauer,  43  Cal.  356; 
Burton  v.  Lies,  21  Cal.  87. 

District  of  Columbia. — No  appeal  lies 
from  an  order  granting  or  refusing 
the  writ.  It  does  not  involve  the 
"merits  of  the  case"  within  §772,  Rev. 
Stat.  Dist.  Col.  Bryan  v.  Sanderson, 
3  McArthur  (D.  C.)  402. 

Michigan. — Howe  v.  Lemon,  47  Mich. 
544,  and  Ketchum  v.  Robinson,  48 
Mich.  618,  were  appeals  taken  from 
orders  granting  the  writ;  and  Tucker 
V.  Stone,  99  Mich.  419,  an  appeal  from 
an  order  denying  a  motion  to  vacate 
the  writ. 

Mississippi. — Jones  v.  Hooper,  50 
Miss.  510,  was  an  appeal  from  an  or- 
der granting  the  writ. 

New  Jersey. — Beatty  v.  DeForest,  27 
N.  J.  Eq.  482,  was  an  appeal  from  an 
order  denying  the  writ. 

New  York. — Chamberlain  v.  Choles, 
35  N.  Y.  477,  and  Lynde  v.  O'Donnell, 
12  Abb.  Pr.  (N.  Y.  Supreme  Ct.)  286,  21 
How.  Pr.  (N.  Y.  Supreme  Ct.)34,  were 
appealed  cases. 

North  Carolina. — In  Exum  v.  Moore 
(N.  Car.,  1S94,)  20  S.  E.  Rep.  448,  an 
order  granting  a  writ  of  assistance 
against  one  who  was  in  possession 
claiming  adversely  and  who  was  not  a 
party  to  the  suit  nor  in  privity  with 
a  party,  was  reversed  on  error. 

Tennessee. — Planters'  Bank  v. 
Fowlkes,  4  Sneed  (Tenn.)  462,  was  an 
appealed  case. 

Wisconsin. — Whether  an  order  grant- 
ing a  writ  of  assistance  is  appealable, 
qucere,  per  Cole,  J.,  in  Gelpeke  v.  Mil- 
waukee, etc.,  R.  Co.,  II  Wis.  468. 
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manner  as  a  writ  of  habere  facias  possessionem  is  executed  in  favor 
of  a  successful  plaintiff  in  an  action  of  ejectment.* 


1.  I  Foster  Fed.  Pr.  (2d  ed.)  §  348, 
citing  Hunter  Suit  in  Eq.  (6th  ed.)i68. 

Delivering  Possession  of  Estate  in  Com- 
mon.— It  is  the  duty  of  the  sheriff  in 
the  execution  of  a  writ  of  assistance 
to  place  the  purchaser  at  a  foreclosure 
sale  of  an  estate  in  common  in  posses- 
sion of  every  part  and  parcel  of  the 
land,  jointly  with  the  other  tenants  in 
common.     Tevis  v.  Hicks,  38  Cal.  234. 

Diligence  Beqnired. — It  is  the  duty  of 
the  sheriff  to  execute  the  writ  at  the 
earliest  possible  moment;  and  if 
against  the  protestations  of  the  plain- 
tiff in  the  writ  he  neglects  to  do  so 
until  a  subsequent  day,  and  in  the 
mean  time  the  parties  in  possession 
wilfully  and  maliciously  destroy  valu- 
able fixtures,  he  is  personally  liable  to 
the  plaintiff.  Chapman  v.  Thorn- 
burgh,  17  Cal.  87. 

Protection  of  Officer. — In  Brush  v. 
Fowler,  36   111.    53,  85  Am.  Dec.  382 


(one  judge  dissenting),  it  was  held  that 
a  writ  of  assistance  wrll  not  justify 
the  ofl5cer  in  putting  out  of  possession 
a  person  who  was  neither  a  party  to 
the  suit  nor  named  in  the  writ.  The 
officer  was  adjudged  liable  in  an  action 
of  forcible  entry  and  detainer. 

In  Arrex  f.  Brodhead,  19  Hun  (N. 
Y.)  269,  it  was  held  that  a  writ  of  as- 
sistance, regular  and  fair  upon  its 
face,  issued  against  one  of  the  parties 
to  the  suit,  protects  the  officer  and 
those  assisting  him,  although  it  was 
issued  irregularly  and  the  defendant 
would  be  entitled  to  have  it  set  aside 
on  motion. 

In  State  v.  Giles,  10  Wis.  loi,  the 
sheriff  was  adjudged  guilty  of  con- 
tempt for  declining  to  execute  a  writ 
of  assistance  issued  against  a  person 
not  a  party  to  the  suit.  See  Gelpeke 
V.  Milwaukee,  etc.,  R.  Co.,  11  Wis. 
461. 
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(2)  Privity  Necessary,  1021. 

(3)  As  a  Waiver  of  Tort,  1022. 
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(i)  Origin  of  the  Action,  1026. 
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V.  The  Pleas,  1027. 
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2.  Special  Pleas,  1032. 

a.  Tender,  Limitations,  etc.,  1032. 

b.  Amounting  to  the  General  Issue,  1033. 

VI.  Verdict  and  Judgment,  1034. 

I.  Definition  and  Classification— Definition. — Assumpsit  is  the 
common-law  action  for  the  recovery  of  damages  for  the  nonper- 
formance of  a  parol  or  simple  contract,  or,  in  other  words,  a 
contract  not  under  seal  nor  of  record.* 

Classification. — Although  this  action  derived  its  origin  from  the 
provisions  of  the  Statute  of  Westminster  the  second,  and  was 
formerly  classed  invariably  among  the  actions  on  the  case,  it  is 
now  generally  regarded  as  a  distinct  form  of  action,  and  in  mod- 
ern statutes  and  elsewhere  is  frequently  mentioned,  even  in  con- 
tradistinction to  actions  on  the  case  as  belonging  to  the  class  of 
actions  ex  contractu.'^ 

II.  Limitations  of  the  Action — 1.  Common-law  Doctrine. — 
According  to  the  strict  principles  of  the  common  law,  assumpsit 
will  lie  only  upon  a  parol  or  simple  contract.' 

1.  Chitty  on  Pleadings  (i6th  Am.  tory  contract.  Holmes  Common  Law, 
ed.),  vol.  I,  p.  III.  274-2S8;      Anson      Contracts,     39-42; 

2.  History. — This  action,  which  origi-  Wald's  Pollock  on  Contracts,  142-144; 
nally  lay  only  in  tort,  came  to  be  ap-  Chitty  on  Pleadings  (i6th  Am.  ed.), 
plied  to  contract  in  the  following  man-  vol.  i,  p.  in;  Smith  Law  of  Contracts 
ner:  At  first  it  lay  only  for  malfea-  (7th  Am.  ed.)  503;  Roscoe  Pleading, 
sance,  then  for  misfeasance,  and  it  was  1-17. 

not    until    the    reign    of     Henry  the  3.   McKay    v.    Darling,   65  Vt.   639; 

Fourth  that  it  came  to  be  applied  to  a  Myrick  v.  Slason,  19  Vt.  121;  Camp  v. 

nonfeasance.     Before  the  end  of  the  Barker,  21   Vt.  469;  King  v.  Lamoille 

reign  of    Henry   the  Seventh    it    was  Valley    R.  Co.,  51   Vt.  369;   Smith  v. 

settled    that    the    form    of    Trespass  Smith,  45  Vt.  433;  Wood  z/.  Edwards,  19 

on    the    Case,    known   as    Assumpsit,  Johns.  (N.  Y.)  205;  Codman  7/.  Jenkins 

would      lie      for       the       nonfeasance  i4Mass.  93;  Shaeffcr  v.  Geisenberg,  47 

or     nonperformance     of     an     execu-  Pa.  St.   500;  McManus  v.   Cassidy,  66 
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ASSUMPSIT. 


Statutory  Modifications. 


2.  Statutory  Modifications. — But  in  several  states  the  common- 
law  rule  as  to  the  action  of  assumpsit  has  been  changed  by  statute, 
and  assumpsit  will  now  lie  where  formerly  the  remedy  was  by 
debt  or  covenant.* 


Pa.  St.  260;  Irwin  v.  Shultz,  46  Pa.  St. 
76;  Garland  v.  Tucker,  i  Bibb  (Ky.) 
361;  Charles  v.  Dana,  14  Me.  383; 
Hinkley  v.  Fowler,  15  Me.  285;  Pope 
V.  Machias  Water  Power,  etc.,  Co.,  52 
Me.  535;  Porter  v.  Androscoggin,  etc., 
R.  Co.,  37  Me.  349;  North  v.  Nichols, 
37  Conn.  375;  Johnston  v.  Salisbury, 
64  111.  316. 

Assumpsit  will  lie  to  recover  the 
amount  of  a  tax  paid  by  the  plaintiff 
for  the  use  of  the  defendant,  notwith- 
standing the  duty  of  the  defendant  to 
pay  the  tax  arose  upon  his  contract 
under  seal.  Curtis  v.  Flint,  etc.,  R. 
Co.,  32  Mich.  291.  See  also  First  Con- 
gregational Meeting-House  Soc.  v. 
Rochester  (Vt.,  1894),  29  Atl.  Rep. 
810.  Or  where  the  contract  under  seal 
has  been  so  executed  as  not  to  author- 
ize a  party  injured  by  its  breach  to  sue 
upon  it.  Hitchcock  v.  Lukens,  8  Port. 
(Ala.)  333.  And  see  McFerran  v. 
Chambers,  64  111.  118.  But  it  cannot 
be  maintained  against  two  defendants 
on  an  instrument  under  seal,  signed 
by  one  of  them  only,  and  containing 
no  agreement  to  bind  the  other.  Nor- 
ris  V.  Maitland,  9  Phila.  (Pa.)  7. 

Simple  Contract  Substituted  for  Sealed 
Agreement. — When  a  contract  under 
seal  has  afterwards  been  varied  in  the 
terms  of  it  by  a  distinct  simple  con- 
tract, made  upon  a  sufficient  consid- 
eration, such  substituted  or  new  agree- 
ment must  be  the  subject  of  an  action 
of  assumpsit,  and  not  covenant.  Equi- 
table L.  Assur.  Soc.  v.  Smith,  25  111. 
App.  471;  Goldsbrough  v.  Gable,  36 
111.  App.  363;  Vicary  v.  Moore,  2 
Watts  (Pa.)  451;  Baird  v.  Blaigrove,  i 
Wash.  (Va.)  170;  Langworthy  v. 
Smith,  2  Wend.  (N.  Y.)  587;  Lattimore 
V.  Harsen,  14  Johns.  (N.  Y.)  330;  Jew- 
ell V.  Schroeppel,  4  Cow.  (N.  Y.)  564; 
Briggs  V.  Vermont  Cent.  R.  Co.,  31  Vt. 
211;  Dana  v.  Hancock,  30  Vt.  616; 
McManus  v.  Cassidy,  66  Pa.  St.  260; 
Luciani  v.  American  F.  Ins.  Co.,  2 
Whart.  (Pa.)  167;  Lawall  v.  Rader,  24 
Pa.  St.  283;  M'Voy  v.  Wheeler,  6  Port. 
(Ala.)  201;  Munroe  v.  Perkins,  9  Pick. 
(Mass.)  298;  Hill  V.  Green,  4  Pick. 
(Mass.)  114;  Sibley  v.  Brown,  4  Pick. 
(Mass.)  137;  Heard  v.  Wadham,  i 
East  630;  Burn  v.  Miller,  &..  Taunt. 
748. 


1.  In  Pennsylvania  it  is  provided  by 
statute  that  all  demands  heretofore 
recoverable  in  debt,  assumpsit,  or  cove- 
nant shall  be  sued  for  in  assumpsit. 
Brightly  Purdon's  Digest,  1885-1891, 
p.  2369,  sec.  i;  Swisshelm  v.  Swiss- 
vale  Laundry  Co.,  95  Pa.  St.  367; 
Pennsylvania  Mut.  Aid  Soc.  v.  Corley, 
2  Penny.  (Pa.)  403.  But  see  Hamilton 
V.  Hart,  109  Pa.  St.  629. 

In  Michigan. — In  all  cases  arising 
upon  contracts  under  seal,  or  upon 
judgments,  where  an  action  of  cove- 
nant or  debt  may  be  maintained,  an 
action  of  assumpsit  may  be  maintained 
in  the  same  manner,  in  all  respects,  as 
upon  contracts  without  seal.  Howell's 
Ann.  Stat.  1882,  p.  1945,  sec.  7778; 
Dalton  V.  Laudahn,  30  Mich.  350;  De- 
troit Sav,  Bank  v.  Ziegler,  49  Mich. 
157;  Fowler  V.  Hyland,  48  Mich.  181; 
Lockwood  V.  Bassett,  49  Mich.  549; 
McKinney  v.  Miller,  19  Mich.  151; 
Spicer  v.  Bonker,  45  Mich.  635;  Cur- 
tis V.  Flint,  etc.,  R.  Co.,  32  Mich.  292; 
Goodrich  v.  Leland,  18  Mich.  118. 
Under  this  statute  the  common  counts 
may  be  joined  with  special  counts 
upon  judgments,  a  count  for  use  and 
occupation,  a  count  upon  a  special 
contract  to  pay  rent,  and  a  special 
contract  to  purchase  a  house  and  lot. 
Hogsett  V.  Ellis,  17  Mich.  359.  But  a 
plaintiff  cannot  prove  a  judgment 
under  a  declaration  upon  the  common 
counts  alone.  Gooding  v.  Hingston,  20 
Mich.  439.  If  two  counts  are  incon- 
sistent with  each  other,  a  general  ver- 
dict upon  both  counts  will  be  bad. 
Capen  v.  Stevens,  29  Mich.  496. 

In  Illinois. — An  instrument  in  writ- 
ing under  seal,  not  a  penal  bond,  may 
be  declared  on,  under  the  statute  (re- 
vision of  1874)  in  any  form  of  action, 
in  which  a  declaration  would  lie,  were 
the  instrument  not  under  seal.  Shaw- 
neetown  v.  Baker,  85  111.  563;  Protec- 
tion L.  Ins.  Co.  V.  Palmer,  8i  111.  88; 
Rockford  Ins.  Co.  v.  Nelson,  65  111. 
415;  Martin  v.  Murphy,  16  111.  App. 
283. 

In  West  Virginia. — An  action  of  as- 
sumpsit may  be  maintained  on  any 
note  or  writing,  whether  sealed  or 
not,  by  which  there  is  a  promise, 
undertaking,  or  obligation  to  pay 
money,  if  the  same  be  signed  by  the 
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3.  Statutes  and  Judgments.— Although  they  may  in  some  respects 
be  considered  specialties,  assumpsit  may  be  maintained  for 
money  due  under  statutes*  and  foreign  judgments.* 

III.  Special  and  Genekal  Assumpsits— special  Assumpsit. —  In  as- 
sumpsit the  statement  of  the  cause  of  action  is  either  special  or 
general  as  the  plaintiff  bases  his  claim  to  recover  upon  an  express 
or  upon  an  implied  contract.  Where  the  plaintiff  founds  his  ac- 
tion on  an  express  contract,  special  assumpsit  is  the  only  appro- 
priate remedy.^ 


party  who  is  to  be  charged  thereby  or 
his  agent.  Code,  1891,  p.  718,  sec.  10; 
Code,  1868,  c.  99,  sec.  10;  State  v. 
Harmon,  15  W.  Va.  115;  Kern  v.  Zeig- 
ler,  13  W.  Va.  707.  But  in  such  a  case, 
where  there  is  a  count  on  the  sealed 
instrument,  which  contains  the  same 
covenants,  the  same  particularity  in 
pleading  is  required  as  if  the  declara- 
tion were  in  covenant  on  such  instru- 
ment. Kern  v.  Zeigler,  13  W.  Va.  707. 
See  also  Jones  v.  Singer  Mfg.  Co.,  38 
W.  Va.  147. 

1.  Pawlet  V.  Sandgate,  19  Vt.  621. 
But  if  land  be  taken  for  a  public 
improvement  under  the  charter  of  a 
city,  and  the  assessment  made  to  the 
owners  be  set  aside,  an  action  at  law, 
as  upon  an  assumpsit,  will  not  lie  for 
the  value  of  such  land  and  damages. 
Paret  v.  Bayonne,  40  N.  J.  L.  333. 
And  see  Drown  v.  Staples,  (R.  I., 
1892),  25  Atl.  Rep.  913;  Providence  v. 
Henry,  11  R.  I.  563. 

Particularity  Beqoired  in  Declaration. 
— The  count  should  set  forth  all  the 
facts  necessary  to  fix  the  defendant's 
liability.  Bath  v.  Freeport,  5  Mass. 
326;  Salem  v.  Andover,  3  Mass.  438; 
Rogers  v.  Newbury,  105  Mass.  533; 
Jones  V.  Chester  (N.  H.,  1892),  29  Atl. 
Rep.  452;Sanford  z/.Haskell,  50 Me.  86; 
Hillsborough  County  v.  Londonderry, 
43  N.  H.  451;  Bethel,  etc..  Toll-bridge 
Co.  V.  Bean,  58  Me.  89;  Woonsocket 
Union  R.  Co.  v.  Taft,  8  R.  I.  411; 
Middlebury  v.  Hubbardton,  i  D.  Chip. 
(Vt.),  205;  Atkins  v.  Banwell,  2  East 
505.  But  see  Bell  v.  Burrows,  Bull. 
N.  P.  129;  Lynde  v.  Rockland,  66  Me. 
309;  Gardner  v.  Detroit  St.  R.  Co.,  99 
Mich.  182;    Smith  v.  Lambert,  30  Me. 

137. 

"  A  party  must  set  forth  his  case  if 
he  have  one,  and  where  his  title  to 
sue  is  statutory,  and  the  right  of  ac- 
tion depends  on  a  special  construction 
of  facts  defined  in  the  statute,  the  dec- 
laration, if  left  to  the  reasons  of  the 
common  law,  must  aver  the  existence 


of  such  facts.  Unless  this  is  done, 
the  defendant  may  insist  that  the 
cause  of  action  relied  on  is  not  pleaded 
and  cannot  be  used  as  a  ground  of 
proof  and  recovery.  The  charge 
brought  against  him  is  not  the  charge 
the  plaintiff  is  endeavoring  to  urge, 
and  there  is  no  foundation  on  the 
record  for  it.  The  general  counts  in 
assumpsit  have  no  application.  They 
disclose  no  such  cause  of  action,  and 
the  law  refuses  to  regard  them  or  any 
of  them  as  amounting  to  a  symbol  of 
it."  Chicago,  etc.,  R.  Co.  v.  Sturgis, 
44  Mich.  538.  See  also  Howser  v.  Mel- 
cher,  40  Mich.  185;  Bartlett  v.  Crozier, 
17  Johns.  (N.  Y.)  449;  Pumpelly  v. 
Green  Bay,  etc..  Canal  Co.,  13  Wall. 
(U.  S.)  166;  Smith  V.  Curry,  16  111. 
147;  Hopkins  v.  Swansea,  4  M.  &  W. 
620;  Hunt  V.  Hunter,  29  Eng.  L.  & 
Eq.  195. 

2.  Assumpsit  may  be  maintained 
upon  the  judgment  of  a  foreign  court. 
Buttrick  v.  Allen,  8  Mass.  273;  Bissell 
V.  Briggs,  9  Mass.  464;  Hubbell  v. 
Coudrey,  5  Johns.  (N.  Y.)  132;  Hall ». 
Obder,  11  East  124;  Walker  v.  Witter, 
I  Dougl.  I.  But  not  on  a  judgment 
rendered  in  the  court  of  a  sister  state. 
Garland  v.  Tucker,  i  Bibb  (Ky.)36i; 
Andrews  v.  Montgomery,  19  Johns. 
(N.  Y.)  162;  Baston  India  Rubber 
Factory  v.  Hoit,  14  Vt.  92;  McKim  v. 
Odom,  12  Me.  94.  See,  however.  Hub- 
bell  V.  Coudrey,  5  Johns.  (N.  Y.)  132; 
Shumway  v.  Stilman,  6  Wend.  (N.  Y.) 
447;  Lambkin  v.  Nance,  2  Brev.  (S. 
Car.)  99.  Nor  on  judgments  of  justices 
of  the  peace.  Bain  v.  Hunt,  3  Hawks 
(N.  Car.)  572. 

In  New  Hampshire  and  Massachusetts 
judgments  of  justices  of  the  peace 
rendered  in  another  state  stand  on  the 
same  footing  as  foreign  judgments. 
Robinson  v.  Prescott,  4  N.  H.  450; 
Mahurin  v.  Bickford,  6  N.  H.  567; 
Warren  v.  Flagg,  2  Pick.  (Mass.)  449. 
See  also  Woods  v.  Ayres,  39  Mich.  345. 
~  3.  Andrews's  Stephen  on  Pleadings, 
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General  Assumpsit. — But  if  the  cause  of  action  is  based,  not  upon  an 
express  contract,  but  upon  the  promise  which  the  law  implies  in 
certain  cases,  the  statement  may  be  in  general  terms,  even  though 
there  may  have  been  an  express  contract  concerning  the  same 
subject-matter.* 

I  Allen  (Mass.)  519;  Felton  v.  Dickin- 
son, 10  Mass.  287;  Baker  v.  Corey,  19 
Pick.  (Mass.)  496;  Morse  v.  Potter,  4 
Gray  (Mass.)  292;  Knight  z/.  New  Eng- 
land Worsted  Co.,  2  Cush.  (Mass.) 
289. 

Missouri. — Chapman  v.  Currie,  51 
Mo.  App.  40;  Ingram  v.  Ashmore,  12 
Mo.  574. 

Michigan. — Angell  v.  Loomis,  97 
Mich.  5. 

Illinois. — Tunnison  v.  Field.  21  111. 
108;  Adlard  v.  Muldoon,  45  111.  193; 
Chicago  Exhaust,  etc..  Pipe  Co.  v. 
Johnson,  44  111.  App.  224;  Pickard  v. 
Bates,   38   111.  40;    Elder  v.  Hood,  38 

III.  533- 
North  Carolina. — Roberts  v.  Deming 

Wood  Working  Co.,  in  N.  Car.  432. 

Mississippi. — Butt  z/.  Williams  (Miss., 
1894),  15  So.  Rep.  130. 

New  Hampshire. — Colburn  v.  Pome- 
roy,  44  N.  H.  23;  New  Hampshire 
Mut.  F.  Ins.  Co.  V.  Hunt,  30  N. 
H.  219;  Hale  v.  Handy,  26  N.  H.  210; 
Streeter  v.  Sumner,  19  N.  H.  518; 
Mitchell  V.  Gile,  12  N.  H.  390. 

Arkansas. — Wright  v.  Morrison,  15 
Ark.  444. 

Alabama. — Dukes  v.  Leowie,  13  Ala. 
457;  Hunter  v.  Waldron,  7  Ala.  753. 

Delaware.  —  Bayard  v.  McLane,  3 
Harr.  (Del.)  139. 

Georgia. — Hancock  v.  Ross,  18   Ga. 

364- 

Maryland. — Coursey  v.  Covington, 
5  Har.  &  J.  (Md.)  45;  Ridgeley  v. 
Crandall,  4  Md.  435. 

Vermont. —  Mattocks  v.  Lyman,  16 
Vt.  113;  Way  V.  Wakefield,  7  Vt.  228. 

Pennsylvania. — Miles  v.  Moodie,  3 
S.  &  R.  (Pa.)  211. 

New  York. — Jewell  v.  Schroeppel, 
4  Cow.  (N.  Y.)  564;    Feeter  v.  Heath, 

II  Wend.  (N.  Y.)477. 
Kentucky. — Carson  v.  Allen,  6  Dana 

(Ky.)  395.     See  also  cases  cited  infra, 

IV.  6. 
United  States. — Ames  v.  Le  Rue,   2 

McLean  (U.  S.)  216;  Perkins  v.  Hart, 
II  Wheat.  (U.  S.)  237. 

1.  Andrews's  Stephen  on  Pleadings, 
86,  n.;  Cutter  J/.  Powell,  2  Smith's  L. 
Cas.  (8th  ed.)  46;  Draper  v.  Ran- 
dolph, 4  Harr.  (Del.)  454. 


86;  Maynard  v.  Tidball,  2  Wis.  34; 
Western  v.  Sharp,  14  B.  Mon.  (Ky.) 
144;  Sherman  v.  New  York  Cent.  R. 
Co.,  22  Barb.  (N.  Y.)  239;  Norris  v. 
Durham,  9  Cow.  (N.  Y.)  151;  Geer  v. 
Brown,  11  Rich.  (S.  Car.)  42;  Weiss 
V.  Mauch  Chunk  Iron  Co.,  58  Pa.  St. 
295;  Besley  v.  Dumas,  6  111.  App.  291; 
Brooks  V.  Gates,  8  111.  App.  428; 
Phelps  V.  Hubbard,  59  111.  79;  Bean  v. 
Elton,  44  111.  App.  442;  Butterfield 
V.  Seligman,  17  Mich.  95;  Andre  v. 
Hardin,  32  Mich.  324;  Moore  v. 
Nason,  48  Mich.  300;  Van  Fleet  v. 
Van  Fleet,  50  Mich,  i;  Bull  v.  St. 
Johns,  39  Ga.  78;  Wilder  v.  Colby,  134 
Mass.  377;  Burkham  v.  Spiers,  56 
Ala.  547;  Powder  River  Live  Stock 
Co.  V.  Lamb.,  38  Neb.  339;  Wernli 
V.  Collins  (Iowa,  1893),  54  N.  W.  Rep. 
365. 

'  Promise  and  Bequest.  —  In  every 
special  assumpsit  an  express  promise 
is  found,  and  generally,  but  not  al- 
ways, a  previous  request.  Poe  on 
Pleadings,  sec. 87;  Benden  v.  Manning, 

2  N.  H.  289;  Solomon  v.  Vinson,  31 
Minn.  205;  Hayter  v.  Moat,  2  M.  & 
W.  56.  But  the  word  "promise"  is 
not  necessary.     Avery  v.  Tyringham, 

3  Mass.  160.  See  also  cases  cited 
under  infra,  IV,  3,  The  Promise. 

Special  Contract  Executory.  —  In  no 
case  can  the  plaintiff  recover  on  the 
general  counts  where  the  special 
agreement  continues  in  force.  Lin- 
ningdale  v.  Livingston,  10  Johns.  (N. 
Y.)  37;  Raymond  v.  Bearnard,  12 
Johns.  (N.  Y.)  274;  Wilt  v.  Ogden,  13 
Johns.  (N.  Y.)  56;  Jennings  v.  Camp, 
13  Johns.  (N.  Y.)  94;  Felton  ».  Dickin- 
son, 10  Mass.  287;  Shepard  f.  Palmer, 
6  Conn.  100;  Londregon  v.  Crowley, 
12  Conn.  558;  Speake  v.  Sheppard,  6 
Har.  &  J.  (Md.)  81;  Bean  v.  Elton,  44 
111.  App.  442. 

Special  Contract  Executed. — When  the 
terms  of  a  special  contract  have  been 
so  far  performed  that  nothing  remains 
but  a  mere  debt  or  duty  to  pay  money, 
the  amount  due  may  be  recovered  un- 
der a  general  count. 

Massachusetts. — Morse  v.  Sherman, 
106  Mass.  432;  Hunneman  v.  Grafton, 
10  Met.  (Mass.)  458;    Read  v.  Smith, 
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IV.  The  Declaration — 1.  In  General. — The  declaration  in  as- 
sumpsit usually  contains  only  a  general  recital  of  the  considera- 
tion, the  promise  and  the  breach  thereof,  and  several  counts  are 
frequently  used  in  the  same  action.* 


Promise  and  Bequest. — No  express 
promise  need  ever  be  shown  in  this 
form  of  action,  and  sometimes  no  pre- 
vious request.  Poe  on  Pleadings,  sec. 
87.     See  also  infra,  IV. 

Borden  of  Proof. — Where,  on  a  quan- 
tum 7neruit  for  services,  the  defend- 
ant pleads  the  special  contract,  he  has 
the  burden  of  proving  such  a  contract 
as  he  alleges  the  work  was  done  un- 
der.     Pendleton  v.  Cline,  85  Cal.  142. 

Variance. — It  has  been  held  that, 
where  the  plaintiff  declared  on  a  spe- 
cial contract  and  a  general  indebitatus 
assumpsit,  and  on  trial  proved  a  spe- 
cial agreement  different  from  the  one 
declared  upon,  he  might  still  recover 
on  the  general  count.  Keyes  v.  Stone, 
5  Mass.  391.  And  see  M'Williams  v. 
Smith,  I  Call  (Va.)  123.  But  where 
the  plaintiff  contracted  to  erect  a 
windmill  pump,  that  would  supply 
the  defendant's  stock  with  water,  it 
was  held  that  he  could  recover  noth- 
ing for  his  work,  even  though  it  were 
of  value  to  the  defendant,  where  he 
sued  on  the  express  contract  only, 
which  was  not  fulfilled  by  him.  Wernli 
V.  Collins  (Iowa,  1893),  54  N.  W.  Rep. 
365.  See  also  Jones  v.  Singer  Mfg. 
Co.,  38  W.  Va.  147;  Catholic  Bishop  z/. 
Bauer,  62  111.  188;  Russell  v.  Gill- 
more,  54  111.  147;  Taft  V.  Montague,  14 
Mass.  282;  Gregory  v.  Mack,  3  Hill 
(N.  Y.)  380;  Morford  v.  Mastin,  6  T. 
B.  Mon.  (Ky.)  609;  3  J.  J.  Marsh.  (Ky.) 
688;  Dermott  v.  Jones,  2  Wall.  (U.  S.) 
I ;  Cutter  v.  Powell,  2  Smith's  L.  Cas.  i ; 
Halpin  Mfg.  Co.  v.  School  District,  54 
Mo.  App,  371.  And  where  the  decla- 
ration alleged  the  breach  of  a  special 
contract  for  certain  service  at  a  stipu- 
lated price,  and  did  not  contain  a 
quantum  meruit  count,  it  was  held 
error  for  the  trial  justice  to  instruct  the 
jury  that  the  plaintiff  might  recover 
what  his  services  were  reasonably 
worth.  Martinez  v.  Runkle  (N.  J., 
1894),  30  Atl.  Rep.  593. 

But  where  the  plaintiff  filed  a  dec- 
laration containing  allegations  suf- 
ficient to  show  a  cause  of  action  upon 
an  express  contract,  and  in  addition  a 
cause  of  action  upon  an  implied  con- 
tract, but  confused  the  two  causes  of 
action  by  asking  judgment  as  if  the 


declaration  stated  but  one  cause  of 
action,  and  the  defendant,  without 
moving  to  make  the  complaint  more 
certain,  joined  issue  upon  it,  the  evi- 
dence as  to  the  express  contract  being 
in  conflict,  a  charge  that  plaintiff  could 
not  recover  on  a  quantum  meruit  was 
held  reversible  error.  Beers  v. 
Kuehn,  84  Wis.  33.  See  also  Foerstcr 
V.  Foerster  (Ind.  App.,  1894),  38  N.  E. 
Rep.  426;  Galvin  v.  Mac  Min,  etc.,  Co. 
(Mont.),  37  Pac.  Rep.  366. 

1.   I  Arch.  N.  P.  124. 

New  York. — Norris  v.  Durham,  9 
Cow.  (N.  Y.)  151  ;  Wheelwright  v. 
Moore,  i  Hall  (N.  Y.)  201. 

Pennsylvania. — Bayer  v.  Reeside,  14 
Pa.  St.  167. 

Mississippi. — Copes  v.  Matthews,  10 
Smed.  &  M.  (Miss.)  398. 

Alabama. — Nave  v.  Berry,  22  Ala. 
382. 

Massachusetts. — Everett  v.  Gray,  i 
Mass.  loi. 

Virginia. — Carroll  County  v.  Coll- 
ier, 22  Gratt.  (Va.)  302  ;  Moore  v. 
Mauro,  4  Rand.  (Va.)  488;  Robinson  v. 
Burks,  12  Leigh  (Va.)  378. 

West  Virginia. — Sheppard  v.  Pea- 
body  Ins.  Co.,  21  W.  Va.  368. 

New  Jersey. — Ruckman  v.  Bergholz, 
37  N.  J.  L.  437. 

See  also  Smith  v.  Walker,  i  Wash. 
(Va.)  135;  Chichester  v.  Vass,  i  Call 
(Va.)  83;  Hoppes  v.  Straw,  10  Leigh 
(Va.)  361;  Beers  v.  Kuehn,  84  Wis.  33; 
Forrest  v.  Jones,  7  Ala.  493;  Moore  v. 
Smith,  19  Ala.  774;  Penn  v.  Smith,  93 
Ala.  476;  Brooks  v.  Holland,  21  Conn. 
388;  Spencer  z'.  Curtiss,  15  Conn.  56; 
Baker  v.  Cornwall,  4  Cal.  15;  Smith  v. 
Waite  (Cal.,  1894),  37  Pac,  Rep.  232; 
Pearsons  v.  Lee,  2  111.  194;  Hagertyz/. 
Wood,  6  Blackf.  (Ind.)  292;  Smith  v. 
Ferguson,  2  Ind.  454;  Williams  v. 
Williams,  3  Ind.  222;  Rich  v.  Jones,  9 
Cush.  (Mass.)  329;  Powers  v.  Man- 
ning, 154  Mass.  370;  Greenleaf  v. 
Burbank,  13  N.  H.  454;  Sibbit  v. 
Lloyd,  II  N.  J.  L.  163;  Pattison  v. 
Blunchard,  5  N.  Y.  x86;  Hill  v.  Mc- 
Dowell, 14  Pa.  St.  175;  Quinn  v. 
Woodhouse,  26  Pa.  St.  333;  Glover  v. 
Henderson,  120  Mo.  367;  Petri  w.  Nei- 
meyer  (Tex.  Civ.  App.,  1894),  26  S.  W. 
Rep.   266;  Leverett  v.    Wherry  (Tex. 
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2.  The  Consideration— rt-.  Necessity  for  Averment. — With 
tlie  exception  of  bills  of  exchange,  promissory  notes,  and  other 
legal  liabilities  which  import  the  consideration,  it  is  necessary 
that  the  declaration  show  a  consideration  legally  sufficient  to  sup- 
port the  promise  of  the  defendant.* 


App,,  1890),  15  S.  W.  Rep.  121;  Gray 
V.  Kemp,  83  Va.  201;  Robinson  v.  Sui- 
ter, 85  Ga.  875;  Bryan  v.  Macon,  91 
Ga.  530. 

Formal  Defects. — A  declaration  other- 
wise good  is  not  rendered  bad  on  de- 
murrer by  a  defective  allegation  which 
may  be  rejected  as  surplusage.  Curtis 
V.  Watson,  64  Vt.  536.  See  also  Slater 
V.  Kimbro,  91  Ga.  217;  Watson  v. 
Richmond,  etc.,  R.  Co.,  91  Ga.  224; 
Bryan  v.  Macon,  91  Ga.  530;  East 
Georgia,  etc.,  R.  Co.  v.  King,  91  Ga. 
520;  Carroll  i-.  Williams  (R.  I.,  1894), 
28  Atl.  Rep.  902;  Hyer  v,  Vaughn,  18 
Fla.  647. 

Maryland. — The  omission  to  prefix 
the  words  "for  money  payable  to 
the  plaintiff"  to  the  common  counts 
is  fatal  on  demurrer.  Merryman  v. 
Rider,  34  Md.  98;  Pearce  v.  Watkins, 
68  Md.  534. 

1.  I  Chitty's  PI.  (i6th  Am.  ed.)  301; 
People's  Bank  v.  Adams,  43  Vt.  195; 
Bennett  v.  Davis,  62  Me.  544;  Saco  v. 
Hopkinton,  29  Me.  272;  Wills  v. 
Churchill,  78  Me.  285;  Read  v.  Walker, 
52  111.  334;  Windell  v.  Hudson,  102 
Ind.  521;  Johnson  v.  Clark,  5  Blackf. 
(Ind.)  564;  Colburn  v.  Pomeroy,  44  N. 
H.  19;  Curley  v.  Dean,  4  Conn.  265; 
Douglass  V.  Davie,  2  McCord  (S.  Car.) 
218;  Chappell  V.  Procter,  Harp.  (S. 
Car.)  49;  Gains  v.  Kendrick,  2  Mill. 
(S.  Car.)  339;  Greene  v.  Dodge,  2  Ohio 
430;  Richmond  v.  Patterson,  3  Ohio 
368;  Peasley  v.  Boatwright,  2  Leigh 
(Va.)  198;  Hall  V.  Smith,  3  Munf.  (Va.) 
550;  M'Curdy  v.  Dudley,  i  A.  K. 
Marsh.  (Ky.)  288;  Beauchamp  v.  Bos- 
worth,  3  Bibb  (Ky.)  115;  Bassett  v. 
Spofford,  II  N.  H.  167;  Tarbell  v. 
Dickinson,  3  Cush.  (Mass.)  346;  Dorr 
V.  McKinney,  9  Allen  (Mass.)  359; 
Murdock  v.  Caldwell,  8  Allen  (Mass.) 
310;  Hemmenway  v.  Hickes,  4  Pick. 
(Mass.)  497;  Com.  Dig.  Action,  As- 
sumpsit, B3;  Bull.  N.  P.  146;  I  Saund. 
211,  note  (2);  Jones  v.  Ashburnham,  4 
East  455;  Williamson  v.  Clements,  i 
Taunt.  523. 

The  Consideration  Must  Be  Proved  as 
laid  in  the  declaration.  Colburn 
V.  Pomeroy,  44  N.  H.  19;  Moore  v. 
Ross,  7  N.  H.  528;  Favor  !».  Philbrick, 


7  N.  H.  326;  New  Hampshire  Mut.  F. 
Ins.  Co.  V.  Hunt,  30  N.  H.  219;  Smith 
V.  Wheeler,  29  N.  H.  342;  Mitchell  v. 
Gile,  12  N.  H.  396;  Streeter  v.  Sum- 
ner, 19  N.  H.  518;  Brush  v.  Raney,  34 
Ind.  416;  Britzell  v.  Fryberger,  2  Ind. 
176;  Leach  v.  Rhodes,  49  Ind.  291; 
Durland  v.  Pitcairn,  51  Ind.  426;  Lyon 
V.  Alvord,  18  Conn.  66;  Bull  v.  Allen, 
II  S.  &  R.  (Pa.)  52;  McKee  v.  Bartley, 
9  Pa.  St.  189;  Brown  i/. Parks,  8  Humph. 
(Tenn.)  294;  Carter  v.  Graves,  9  Yerg. 
(Tenn.)  446. 

Insufficient  Averment  of  Consideration. 
— A  declaration  that  one  J.  J.  and 
other  parties  interested  with  him  in 
certain  mines  "parted  with  and  dis- 
posed of  a  great  portion  of  their  in- 
terest in  said  mines  to  and  in  favor  of 
the  defendants  by  conveying  the  same 
to  a  corporation  or  company  in  which 
the  defendants  were  large  proprietors 
and  shareholders;  that  the  defendants, 
in  consideration  of  said  conveyance, 
then  and  there  promised  the  said  J.  J. 
they  would  pay  to  the  plaintiffs  the 
draft  mentioned  in  the  declaration, 
which  said  J.  owed  to  the  plaintiffs, 
and  that  afterwards  the  defendants 
called  on  the  plaintiffs  and  verbally 
promised  to  pay  them  the  amount  of 
said  draft,"  was  held  insufficient  on 
general  demurrer  because  it  failed  to 
show  any  consideration  for  the  de- 
fendant's promise;  Judge  Wilson  say- 
ing: "  In  assumpsit  no  consideration 
can  be  implied  on  demurrer  to  the 
declaration,  but  it  should  contain  a 
statement  of  facts  showing  a  suflScient 
consideration  to  support  the  alleged 
promise.  The  declaration  in  this  case 
does  not  allege  that  the  defendants 
purchased  the  property  and  directed 
that  it  be  conveyed  to  said  cor- 
poration, or  even  state  that  it  was  con- 
veyed to  the  corporation  at  the  de- 
fendant's request.  It  assumes  that 
conveying  the  mines  to  the  corpora- 
tion was  disposing  of  them  to  and  in 
favor  of  the  defendants."  People's 
Bank  v.  Adams,  43  Vt.  195. 

Again,  in  Pennsvlvania,  etc..  Steam 
Nav.  Co.  V.  Dandridge,  8  Gill  &  J. 
(Md.)  312,  a  declaration  stating  that 
the    defendants,  in    consideration   of 


a  Encyc.  PI.  &  Pr.— 63. 
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b.  Consideration  Partially  Bad. — Where  part  of  the  con- 
sideration,  as  stated  in  the  declaration,  is  bad  and  part  good,  the 
good  part,  if  it  extend  to  the  whole  of  the  promise,  will  be  suf- 
ficient to  support  the  declaration.* 

c.  Certainty  of  Statement — in  General. — The  degree  of  cer- 
tainty required  in  the  statement  of  the  consideration  varies  with 
the  various  kinds  of  considerations.  * 


$33-33.  "  to  be  paid  by  the  plaintiff," 
promised,  etc.,  was  held  defective  as 
not  alleging  any  consideration  for 
the  defendants'  promise,  no  agreement 
on  the  part  of  the  plaintiff  to  pay  be- 
ing averred.  See  also  Bruner  v. 
Stout,  Hard.  (Ky.)  233;  Carrell  v.  Col- 
lins, 2  Bibb  (Ky.)  429;  Shelton  v. 
Bruce, 9  Yerg.  (Tenn.)  24;  Wheelwright 
V.  Moore,  i  Hall  (N.  Y.)  201;  Bailey  v. 
Freeman,  4  Johns.  (N.  Y.)  280;  Nelson 
V.  Swan,  13  Johns. (N.Y.)483;  Powell  v. 
Brown,  3  Johns.  (N.  Y.)  100;  Lyon  v. 
Alvord,  i3  Conn.  66;  Bailey  v.  Buss- 
ing, 29  Conn,  i;  Russell  v.  Slade,  12 
Conn.  455;  Gaines  z/.  Kendrick,  2  Mill. 
(S.  Car. )  339;  Poundstone  v.  Lewark, 
4  Blackf.(Ind.)i73;  Beverlys  !».  Holmes, 
4  Munf.  (Va.)  95;  Moseley  v.  Jones,  5 
Munf.  (Va.)  23. 

Written  Contract. — It  is  as  necessary 
to  state  a  sufficient  consideration 
where  the  agreement  is  reduced  to 
writing  as  if  it  were  parol,  i  Saund. 
■211,  note  2;  Burnet  v.  Bisco,  4  Johns. 
(N.  Y.)235. 

1.  Loomis  z/.Newhall.is  Pick. (Mass.) 
159;  Parish  v.  Stone,  14  Pick.  (Mass.) 
198;  Rand  v.  Mather,  11  Cush.  (Mass.) 
i;  Allen  v.  Leonard.  16  Gray  (Mass.) 
202;  Haynes  v.  Nice,  100  Mass.  327; 
Andrews  v.  Ives,  3  Conn.  368;  Beach 
V.  Lee,  2  Dall.  (Pa.)  257;  Merrill  v. 
Aden,  19  Vt.  505;  Curtis  v.  Watson, 
64  Vt.  536;  Ring  V.  Roxbrough,  2  C. 
&  J.  418,  2  Tyr.  468;  King  v.  Sears,  2 
C.  M.  &  R.  48:  Bradbourne  v.  Brad- 
bourne,  Cro.  Eliz.  149;  Coulston  v. 
Carr,  Cro.  Eliz.  848;  Crisp  v.  Gamel, 
Cro.  Jac.  127;  Best  v.  Jolly,  i  Sid.  38, 
Bull.  N.  P.  147.  Thus  a  declaration, 
the  first  count  of  which  complained 
"of  a  plea  of  trespass  in  the  case" 
instead  of  trespass  on  the  case  in  as- 
sumpsit, was  held  a  good  declaration  in 
assumpsit.  Gray  v.  Kemp,  88  Va. 
201. 

Entire  Contracts. — But  if  part  of  an 
entire  consideration  or  one  of  several 
considerations  stated  be  illegal,  the 
whole  declaration  will  be  bad,  even 
though  the  residue  of  the  considera- 


tion be  legal.  Van  Alstyne  v. 
Wimple,  5  Cow.  (N.  Y.)  162;  Rose  v. 
Truax,  21  Barb.  (N.  Y.)  361;  Barton 
V.  Port  Jackson,  etc..  Plank  Road  Co., 
17  Barb.  (N.  Y.)  397;  Crawford  v. 
Morrell,  8  Johns.  (N.  Y.)  253;  Peck 
V.  Burr,  10  N.  Y.  294;  Deering  v. 
Chapman,  22  Me.  488;  Lord  v.  Chad- 
bourne,  42  Me.  429;  Hathaway  v. 
Moran,  44  Me.  67;  Coburn  v.  Odell, 
30  N.  Hij^54o;  Carleton  v.  Woods,  28 
N.  H.  290:  Hinds  v.  Chamberlin,  6  N. 
H.  225;  Carleton  v.  Whitcher,  5  N.  H. 
196;  Donallen  v.  Lennox,  6  Dana 
(Ky.)  91;  Irvine  v.  Stone,  6  Cush. 
(Mass.)  508;  Hinsburgh  v.  Sumner,  9 
Vt.  23;  Woodruff  V.  Hinman,  11  Vt. 
592;  Gunter  v.  Leckey,  30  Ala.  591; 
Deans  v.  McLendon,  30  Miss.  343; 
Fetherston  v.  Hutchinson,  Cro.  Eliz. 
199;  Rawson  v.  Brown,  4  Leon.  3; 
Morris  v.  Chapman,  Sir  T.  Jones,  24; 
Com.  Dig.  Action,  Assumpsit.  B.  13; 
Mechelen  v.  Wallace,  7  Ad.  &  El.  49, 
34  E.  C.  L.  32:  Head  v.  Baldry,  6  Ad. 
&  El.  459;  Mayfield  v.  Wadsley,  3  B. 
&  C.  357;  Waite  v.  Jones,  i  Scott  730; 
Shackell  v.  Rosier,  3  Scott  59.  A  peti- 
tion reciting  a  contract  void  as  incapa- 
ble of  performance  within  one  year  is 
not  demurrable  where  tke  other  facts 
stated  therein  are  sufficient  to  war- 
rant a  recovery  upon  the  implied  con- 
tract for  the  value  of  the  work  per- 
formed. Wonsettler  v.  Lee,  40  Kan. 
367- 

Bivisible  Contracts. — Where  some  of 
the  promises  only  are  illegal,  un- 
less the  parts  of  the  contract  are  in- 
separable, such  illegality  does  not 
affect  the  others.  Shackell  v.  Rosier, 
3  Scott  59;  M'Allen  v.  Churchill,  ir 
Moore  483;  Rand  v.  Mather,  11  Cush. 
(Mass.)  i;  Robinson  v.  Green,  3  Met. 
(Mass.)  159;  Haynes  v.  Nice,  100 
Mass.  327;  Curtis  v.  Leavitt,  15  N.  Y. 
9:  Tracy  v.  Talmage,  14  N.  Y.  162; 
Hook  V.  Gray.  6  Barb.  (N.  Y.)  398; 
Carleton  v.  Woods,  28  N.  H.  290; 
Leavitt  v.  Palmer,  3  N.  Y.  19. 

2.  Prior  Indebtedness. — Thus,  a  decla- 
ration   alleging   that    the    defendant. 
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Mutual  Promises. — Mutual  promises  must  be  stated  to  have  been 
obligatory  on  both  plaintiff  and  defendant  at  the  same  time.* 


"  being  indebted  "  in  a  certain  sum,  in 
consideration  thereof  promised  to  pay, 
etc.,  without  alleging  the  considera- 
tion on  which  the  debt  was  founded, 
has  been  held  defective.  Beauchamp 
V.  Bosworth,  3  Bibb.  (Ky.)  115; 
Chandler  v.  State,  5  Har.  &  J.  (Md.) 
284;  Maury  v.  Olive,  2  Stew.  (Ala.) 
472;  Foerster  v.  Kirkpatrick,  2  Minn. 
210;  Powers  V.  Manning,  154  Mass. 
370;  Hoist  V.  Stewart,  161  Mass.  516. 
See  also  Rider  v.  Robbins,  13  Mass. 
284;  Crane  v.  Grassman,  27  Mich. 
443;  McKee  v.  Bartley,  g  Pa.  St.  189; 
Rennyson  v.  Reifsnyder,  11  Pa.  Co. 
Ct.  Rep.  157;  Keyser's  Appeal,  124 
Pa.  St.  80;  Carter  v.  Graves,  9  Yerg. 
(Tenn.)  446;  Lyon  v.  Alvoru,  18  Conn. 
66;  Hall  v.  Smith,  3  Munf.  (Va.)  550; 
Jackson  v.  Hough,  38  W.  Va.  236; 
Barron  v.  Frink,  30  Cal.  486;  Smith 
V.  Waite  (Cal.,  1894),  37  Pac.  Rep. 
232;  Leverett  v.  Wherry,  (Tex.  App., 
1890),  15  S.  W.  Rep.  121;  Dimmitt 
V.  Robbins,  74  Tex.  441;  Petri  v. 
Neimeyer  (Tex.  Civ.  App.,  1894),  26 
S.  W.  Rep.  266;  Potter  v.  Van  Nor- 
man, 73  Wis.  339;  Diamond  v.  Jones, 
76  Iowa  422;  Carman  v.  Farmers'  L. 
&  T.  Co.  (Supreme  Ct.),  24  N.  Y. 
Supp.  39;  Johnson-Brinkham  Co.  v. 
Central  Bank,  116  Mo.  558;  Busta  v. 
Wardall  (S.  Dak.,  1892),  52  N.  W. 
Rep.  418;  Penn  v.  Smith,  93  Ala.  476; 
Robinson  v.  Suiter,  85  Ga.  875;  Gib- 
son-Moore Mfg.  Co.  V.  Meek  (Miss., 
1894),  15  So.  Rep.  789. 

Instrument  Reciting  Value  Beceived. — 
When  the  instrument  declared  on  pur- 
ports to  be  for  value  received  and  is 
set  out  in  the  declaration,  that  is  a 
sufficient  averment  of  consideration. 
Prindle  v.  Caruthers,  15  N.  Y.  425; 
Appleby  v.  Elkins,  2  Sandf.  (N.  Y.) 
673;  Jerome  v.  Whitney,  7  Johns.  (N. 
Y.)  321.  And  see  Varney  z/.  Bradford, 
86  Me.  510. 

1.  Payne  v.  Cave,  3  T.  R.  148; 
Cooke  V.  Oxley,  3  T.  R.  653;  Clay- 
ton V.  Jennings,  2  Bl.  Rep.  706; 
Kingston  z/.  Phelps,  Peake,  N.  P.  228; 
Callonel  v.  Briggs,  i  Salk.  112;  Wain 
V.  Warlters,  5  East  16;  Bromley  v. 
Goff,  75  Mich.  213;  Livingston  v.  Rog- 
ers, I  Cai.  (N.  Y.)  583;  Porter  v.  Rose, 
12  Johns.  (N.  Y.)  209;  Tucker  v. 
Woods,  12  Johns.  (N.  Y.)  190:  Briggs 
V.    Tillotson,   8   Johns.    (N.    Y.)    304; 


Morrison  v.  Ives,  4  Smed.  &  M.  (Miss.) 
652;  Pennsylvania  Steam  Nav.  Co.  v. 
Dandridge,  8  Gill  &  J.  (Md.)  248; 
Whitall  V.  Morse,  5  S.  &  R.  (Pa.)  358; 
Wilderman  v,  Pitts,  29  111.  App. 
528. 

Plaintiff's  Agreement.  —  When  the 
consideration  for  the  contract  of  the 
defendant  is  an  agreement  on  the  part 
of  the  plaintiff,  the  declaration  must 
show  that  such  agreement  was  binding 
on  the  plaintiff  when  the  promise  of 
the  defendant  was  made.  Cooke  v. 
Oxley,  3  T.  R.  653;  Payne  v.  Cave,  3 
T.  R.  149;  Rann  v.  Hughes,  7  T.  R. 
350;  M'lver  V.  Richardson,  i  M.  &  S. 
557;  Adams  v.  Lindsell,  i  B.  &  Aid. 
681;  Humphries  v.  Carvalho,  16  East 
45;  Drant  v.  Brown,  3  B.  &  C.  668; 
Hawkins  v.  Warre.  3  B.  &  C.  690; 
Loomis  V.  Newhall,  15  Pick.  (Mass.) 
159;  Donallen  v.  Lennox,  6  Dana 
(Ky.)9i;  Hinesburg  v.  Sumner,  9  Vt. 
23;  Woodruff  V.  Hinman,  11  Vt.  592; 
Armstrong  v.  Toler,  11  Wheat.  (U.  S.) 
258;  Carleton  v.  Whitcher,  5  N.  H. 
196;  Hinds  V.  Chamberlin,  6  N.  H. 
225.  The  declaration  must  not  show 
an  agreement  void  by  the  statute  of 
frauds.  Van  Alstyne  v.  Wimple,  5 
Cow.  (N.  Y.)  162.  And  the  fact  that  a 
consideration  illegal  at  the  time  of  the 
formation  of  the  contract  has  subse- 
quently been  legalized  by  statute  has 
no  effect  upon  the  validity  of  the  con- 
tract. Springfield  Bank  v.  Merrick, 
14  Mass.  322;  Hathaway  v.  Moran,  44 
Me.  67.  A  declaration  stating  an 
agreement  with  E.  (before  her  inter- 
marriage with  H.)  and  B.  that  E. 
would  sell  to  B.  a  negro  slave  belong- 
ing to  her  for  the  price,  etc.,  to  be 
paid  when  B.  should  be  so  requested, 
that  they  mutually  promised  to  ob- 
serve the  said  agreement,  and  that  in 
pursuance  of  it  the  slave  was  deliv- 
ered, has  been  held  good  as  showing 
a  binding  consideration.  Berry  v. 
Harper,  4  Gill  &  J.  (Md.)  467.  See 
also  Price  v.  Rea  (Iowa,  1894),  60  N. 
W.  Rep.  208.  And  in  assumpsit  for 
services  rendered  under  a  contract  to 
pay  therefor  a  certain  amount,  evi- 
dence of  the  contract  as  alleged  is  ad- 
missible to  show  the  value  of  the  ser- 
vices, though  the  contract  be  void  by 
the  statute  of  frauds.  Moore  v.  Cape- 
well  Horse  Nail  Co.,  76  Mich.  606. 
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Executed  and  Executory  Considerations. — Executory  considerations  must 
be  stated  with  more  certainty  and  particularity  than  is  required 
in  the  statement  of  executed  considerations.* 

Consideration  Entire. — If  the  consideration  be  an  entire  one,  the 
whole  consideration  must  be  explicitly  and  correctly  stated,  or 
the  variance  will  be  fatal.* 


1.  I  Saund.  264,  n.  i;  Bull.  N.  P.  146; 
Ring  V.  Roxbrough,  2  Tyr.  468,  2  C. 
&  J.  41S;  Com.  Dig.,  Assumpsit,  H.  4; 
Head  v.  Baldrey,  2  N.  &  P.  217;  White 
V.  Wilson,  2  B.  &  P.  116;  Ward  v.  Har- 
ris, 2  B.  &  P.  265;  Bromley  z/.  Goff,  75 
Mich.  213;  Wilderman  v.  Pitts,  29  111. 
App.  528;  Hemenway  z/.  Smith,  28  Vt. 
701;  Read  v.  Smith,  i  Allen  (Mass.) 
520;  Lent  V.  Padelford,  10  Mass.  230; 
Glover  v.  Tuck,  24  Wend.  (N.  Y.)  153; 
Russell  V.  Slade,  12  Conn.  455. 

Variance. — For  if  the  consideration 
alleged  be  executory,  while  that  which 
is  proved  is  executed,  the  misdescrip- 
tion will  be  fatal.  Robertson  v.  Lynch, 
18  Johns.  (N.  Y.)  451;  Bulkley  z/.  Lan- 
don,  2  Conn.  404.  But  see  Loomis  v. 
Newhall,  15  Pick.  (Mass.)  159. 

Executed  Consideration.  —  In  stating 
executed  considerations  the  same  cer- 
tainty of  time,  place,  etc.,  is  not  re- 
quired as  in  the  statement  of  execu- 
tory considerations,  i  Chitty  on  Plead- 
ings (i6th  Am.  ed.),  302;  Jackson  v. 
Hough,  38  W.  Va.  236;  Andrew  v. 
Whitehead,  13  East  105;  Behlow  v. 
Shorb,  91  Cal.  141;  Bull.  N.  P.  146; 
Sexton  V.  Miles,  i  Salk.  22;  Lamp- 
leigh  V.  Braithwaite,  Hob.  106.  But 
a  count  in  general  terms  "  for  certain 
lands  sold,  etc.,"  was  held  bad  in  Nel- 
son V.  Swan,  13  Johns.  (N.  Y.)483.  See 
also  Hilton  v.  Burlcy,  2  N.  H.  193; 
McMillan  v.  Theaker,  12  Ohio 
24. 

Previous  Request.  —  The  considera- 
tion for  the  defendant's  promise 
should  be  stated  to  have  moved  at 
his  request.  King  v.  Sears,  2  C.  M. 
&  R.  48;  Hayes  v.  Warren,  2  Stra. 
933.  See  also  Parker  v.  Crane,  6 
Wend.  (N.  Y.)  647;  Leland  v.  Doug- 
lass, I  Wend.  (N.  Y.)  492;  Chaffee  v. 
Thomas,  7  Cow.  (N.  Y.)  358;  Balcomz/. 
Craggin,  5  Pick.  (Mass.)  295;  Train  7/. 
Gold,  5  Pick.  (Mass.)  380;  Jewett  v. 
Somerset  County,  i  Me.  125;  Goldsby 
V.  Robertson,  i  Blackf.  (Ind.)  247; 
Stoever  v.  Stoever,  9  S.  &  R.  (Pa.) 
434;  Harding  v.  Cragie,  8  Vt.  501; 
Bulkleyt/.  Landon,  2  Conn.  404;  Hitch- 
cock V.  Litchfield,  i  Root  (Conn.)  206; 
Lonsdale  v.    Brown,  4  Wash.   (U.   S.) 


148;    Angell  V.   Loomis,   97  Mich.   5; 
Kraner  v.  Halsey,  82  Cal.  209. 

But  such  request  may  sometimes  be 
implied.  Hicks  f.  Burhans,  10  Johns. 
(N.  Y.)  243;  Livingston  v.  Rogers,  i 
Cai.  (N.  Y.)  585;  Comstock  v.  Smith, 
7  Johns.  (N.  Y.)  87;  Oatfield  v.  War- 
ing, 14  Johns.  (N.  Y.)  188;  Greeves  v, 
M'Allister,  2  Binn.  (Pa.)  591;  Goldsby 
V.  Robertson,  i   Blackf.  (Ind.)  247. 

2.  Brooks  z/.  Lowrie,  i  Nott  &  M.  (S. 
Car.)  342;  DeForest  v.  Frary,  6  Cow. 
(N.  Y.)  151;  Leland  v.  Douglass,  r 
Wend.  (N.  Y.)  490;  Carrell  v.  Collins^ 
2  Bibb  (Ky.)  429;  Curley  v.  Dean,  4 
Conn.  265;  Hendrick  v.  Seely,  6  Conn. 
176;  Smith  V.  Webster,  48  N.  H.  142; 
Davisson  v.  Ford,  23  W.  Va.  617;: 
Clarke  v.  Gray,  6  East  568;  Neal  v.. 
Viney,  i  Camp.  471;  Symonds  z*.  Carr,. 
I  Camp.  361. 

Bestatement  of  the  Bule. — "  The  con-^ 
sideration  which  is  set  forth  in  a  dec- 
laration to  support  the  defendant's 
promise  sued  upon  is  not  to  be  re- 
garded as  a  mere  inducement  or  pre- 
amble; but  it  forms  an  essential  por- 
tion of  the  contract,  on  which  its  va- 
lidity depends.  It  must  therefore  be 
truly  stated,  and  is  required  to  be 
proven  at  the  trial  as  stated,  or  the 
plaintiff  must  fail  because  of  the  vari- 
ance. If  an  entire  consideration  be 
stated  in  the  declaration  as  the  basis 
of  the  defendant's  promise,  the  entire 
consideration  stated,  and  not  merely 
a  portion  of  it,  must  be  proven  at  the 
trial,  or  the  plaintiff  must  fail  because 
of  the  variance.  Or  if  the  considera- 
tion named  in  the  declaration  consists 
of  several  different  things,  and  but 
one  of  these  things  is  proven  to  be  the 
consideration,  the  plaintiff  must  fail 
at  the  trial  because  of  the  variance." 
Davisson  v.  Ford,  23  W.  Va.  617.  See 
also  Leeds  v.  Burrows,  12  East  i; 
Cunningham  v.  Shaw,  7  Pa.  St.  401; 
James  v.  Adams,  16  W.  Va.  245. 

A  contract  must  be  proved  as  laid, 
and  the  plaintiff  cannot  give  in  evi- 
dence an  entire  contract  relating  to 
two  subjects  where  he  declares  for 
one.  Crawford  v.  Morrell,  8  Johns_ 
(N.  Y.)  253. 
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d.  Objection  for  Insufficient  Statement. — When  the 
declaration  shows  no  legal  and  sufficient  consideration  on  the 
face  of  it,  or  the  consideration  is  not  sufficiently  alleged,  the 
defect  may  be  taken  advantage  of  by  demurrer,  a  motion  in 
arrest  of  judgment,  or  writ  of  error.  * 

3.  The  Promise — SufBciency  of  the  Allegation  in  General.— The  declara- 
tion must  allege  a  promise  on  the  part  of  the  defendant,  or  it  will 
be  bad  even  after  verdict.* 

But,  generally,  a   declaration  which  shows  that  what  is  equiv- 


1.  Mitchinson  z/.  Hewson,  7T.  R.348; 
Dartnallz/.  Howard, 4  B.&C.345;  Jones 
V.  Ashburnham,  4  East  455;  Laweson 
Pleading  in  Assumpsit,  59;  Mitchin- 
son  V.  Hewson,  7  T.  R.  348;  Stephens 
V.  White,  2  Wash.  (Va.)  203;  Muldrow 
r.  Tappan,  6  Mo.  276;  McNulty  v. 
Collins,  7  Mo.  69;  Bruner  v.  Stout, 
Hard.  (Ky.)  233. 

Cured  by  Verdict. — But  in  general  a 
defective  statement  of  a  consideration 
will  be  cured  by  verdict.  Phetteplace 
V.  Steere,  2  Johns.  (N.  Y.)442;  Lan- 
sing V.  M'Killip,  3  Cai.  (N.  Y.) 
286. 

2.  McNultyz'.'Collins,  7M0.  69;  Mul- 
drow V.  Tappan,  6  Mo.  276;  Candler 
V.  Rossiter,  10  Wend.  (N.  Y.)  487; 
Bendin  w.  Manning,  2  N.  H.  289;  Bru- 
ner V.  Stout,  Hard.  (Ky.)  233;  Lee  v. 
Welch,  2  Stra.  793;  Avery  v.  Hoole, 
Cowp.  825;  Buckler  v.  Angel,  i  Sid. 
246;  Hayter  v.  Moat,  2  M.  &  W.  56. 
And  it  is  not  sufficient  to  allege  facts 
from  which  the  law  raises  an  implied 
promise.  Wingo  v.  Brown,  12  Rich. 
(S.  Car.)  279;  Bendin  v.  Manning,  2 
N.  H.  2S9;  Rinard  v.  West,  92  Ind. 
359.  But  a  complaint  which  avers  that 
the  plaintiff  advanced  money  for  the 
defendant  at  his  special  request,  and 
that  the  defendant  refused  to  pay  the 
same,  sufficiently  states  a  cause  of  ac- 
tion without  averring  a  promise  by  the 
defendant  to  pay.  Kraner  v.  Halsey, 
82  Cal.  209. 

Statutes  of  Jeofails. — The  failure  to 
aver  a  promise  in  the  declaration  is 
cured  after  judgment  by  the  statutes 
of  jeofails  in  some  jurisdictions,  pro- 
vided a  promise  was  proved.  Clark 
V.  Reed,  12  Smed.  &  M.  (Miss.)  554; 
Hoard  v.  Little,  7  Mich.  468. 

Implied  Promises. — An  implied  prom- 
ise should  be  alleged  as  well  as  an  ex- 
press one.  Kinsley  v.  Bill,  9  Mass. 
199;  Candler  v.  Rossiter,  10  Wend. 
(N.  Y.)  487;  Morgantown  Bank  v. 
Foster,  35  W.  Va.  357.   But  see  Kraner 


V.  Halsey,  82  Cal.  209;  Black  v.  Wood- 
row,  39  Sid.  194. 

Instrument  Containing  Promise. — But 
it  is  not  necessary  to  formally  set  forth 
another  promise  where  the  instrument 
sued  upon  itself  contains  a  promise 
or  undertaking  to  pay.  Woodson  v. 
Moody,  4  Humph.  (Tenn.)  303;  Keyes 
V.  Binkert,  48  111.  App.  259.  Thus 
where  a  contract  under  seal  contained 
mutual  covenants  and  imposed  an  ob- 
ligation on  one  party  to  pay  money  to 
the  other,  but  contained  no  promise 
to  pay  it,  it  was  held  that  the  contracts 
having  been  performed  in  all  other 
respects,  the  money  might  be  recov- 
ered in  assumpsit  on  an  implied  prom- 
ise.    Varney  v.  Bradford,  86  Me.  510. 

Promise  to  Plaintiff. — It  is  always  bet- 
ter to  allege  in  the  declaration  that 
the  promise  was  made  to  the  plaintiff 
by  the  defendant;  but  an  omission  in 
this  respect  is  not  necessarily  fatal,  as 
in  the  absence  of  such  allegation  it 
will  be  presumed  that  the  promise  was 
made  to  him  from  whom  the  consider- 
ation proceeded.  Blackwell  v.  Irvin, 
4  Dana  (Ky.)  187.  And  see  Salmon  7/. 
Brown,  6  Blackf.  (Ind.)  347;  Spencer 
V.  Pilcher,  8  Leigh  (Va.)  565. 

But  a  count  in  a  declaration  "for 
money  found  due  from  said  defendant 
on  account  stated  "  was  held  defective 
because  it  failed  to  state  that  the 
money  was  due  to  the  plaintiff,  and 
also  omitted  an  averment  showing  be- 
tween whom  the  account  was  stated. 
Merryman  v.  Rider,  34  Md.  98.  And 
a  declaration  alleging  that  the  defend- 
ant undertook  and  promised  that  drafts 
bought  by  the  plaintiff  would  be 
promptly  paid  shows  no  cause  of  ac- 
tion in  assumpsit  if  it  fails  to  state 
that  the  plaintiff  relied  on  the  promise 
or  undertaking  of  the  defendant  and 
was  thus  induced  to  part  with  his 
money.  Dickey  v.  Leonard,  77  Ga. 
151.  See  also  Powell  v.  Williams,  99 
idich.  30. 
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alent  to  a  promise  has  taken  place  is  good  without  the  use  of 
the  word  "  promise."  * 

Where  the  Special  Contract  is  Eelied  upon  for  recovery,  it  should  be 
stated  either  in  terms  or  according  to  its  legal  effect,  for  if  the 
plaintiff  prove  a  contract  different  from  the  one  declared  on,  he 
cannot  recover.* 


1.  Avery  v.  Tyringham,  3  Mass.  160; 
Bell  V.  Hobbs,  Geo.  Dec,  II.  144; 
Starke  v.  Cheeseman,  i  Ld.  Raym. 
538;  North  V.  Kizer,  72  111.  172;  Mas- 
sachusetts Mut.  L.  Ins.  Co.  V.  Kellogg, 
82  111.  614;  Campbell  v.  Shiland,  14 
Colo.  491;  Potter  v.  Van  Norman,  73 
Wis.  339.  See  also  Solomon  v.  Vinson, 
31  Minn.  205;  Clark  v.  Reed,  12  Smed. 

6  M.  (Miss.)  554;  Gibson-Moore  Mfg. 
Co.  V,  Meek  (Miss.,  1894),  15  So.  Rep. 
789;  Woodson  V.  Moody,  4  Humph. 
(Tenn.)  303;  Winston  v.  Francisco,  2 
Wash.  (Va.)  187;  Chichester  v.  Vass, 
I  Call  (Va.)  98;  Sexton  v.  Holmes,  3 
Munf.  (Va.)  566;  Cooke  v.  Simms,  2 
Call  (Va.)  39,  374;  Moore  v.  Davvney, 
3  Hen.  &  M.  (Va.)  127;  Syme  v.  Grif- 
fin, 4  Hen.  &  M.  (Va.)  277;  Laughlin 
V.  Flood,  3  Munf.  (Va.)  255;  Russell 
V.  Slade,  12  Conn.  455;  Grant  v.  Jack- 
son, Kirby  (Conn.)  90;  Ephraims  v. 
Murdock,  7  Blackf.  (Ind.)  10;  Fergu- 
son V.  Rhoades,  7  Blackf.  (Ind.)  262; 
Cox  V.  Skeen,  2  Ired.  (N.  Car.)  220; 
Muldrow  V.  Tappan,  6  Mo.  276; 
Glover  v.  Henderson,  120  Mo.  367; 
Carroll  v.  Paul,  16  Mo.  226;  Winston 
V.  Francisco,  2  Wash.  (Va.)  187; 
Bruner  v.  Stout,  Hard.  (Ky.)  233; 
Harper  v.  Montgomery,  5  Litt.  (Ky.) 
347;  Roget  V.  Merritt,  2  Cai.  (N.  Y.) 
117;  Livingstone  v.  Rogers.  I  Cai. 
(N.  Y.)  583;  Boyce  v.  Morgan,  3  Cai. 
(N.  Y.)  133;  Waring  v.  Yates,  10 
Johns.  (N.  Y.)  119;  Fitzgerald  v.  Alex- 
ander, 19  Wend.  (N.  Y.)  402;  Coursey 
V.  Covington,  5  Har.  &  J.  (Md.)  45; 
Turner  v.  Jenkins,  i  Har.  &  G.  (Md.) 
161;  Crawford  v.  Brooke,  4Gill(Md.) 
213;  Swem  V.  Sharretts,  48  Md.  408; 
Dole  V.  Weeks,  4  Mass.  451;  Crocker 
V.  Whitney,  10  Mass.  320;  Hopkins  v. 
Young,  II  Mass.  307;  Hoard  v.  Little, 

7  Mich.  468;  White  v.  Thomas,  39  111. 
227;  McEwen  v.  Morey,  60  111.  32; 
Massachusetts  Mut.  L.  Ins.  Co.  v. 
Kellogg,  82  111,614;  Whitall  v.  Morse, 
5  S.  &  R.  (Pa.)  358;  Langer  v.  Parish, 

8  S.  &  R.  (Pa.)  134;  Roud  v.  Griffith, 
II  S.  &  R.  (Pa.)  130;  Gibson-Moore 
Mfg.  Co.  V.  Meek  (Miss.,  1894),  15  So. 
Rep.  789. 


2.  Robertson  v.  Lynch,  18  Johns. 
(N.  Y.)45i ;  Royaltonz/.  Royalton,  etc., 
Turnpike  Co.,  i4Vt.  311;  Northrupz*. 
Jackson,  13  Wend.  (N.  Y.)85;  Wooddy 
V.  Flournoy,  6Munf.  (Va.)  506;  Borden 
Min.  Co.  V.  Barry,  17  Md.  419; 
Crichton  v.  Smith,  34  Md.  42;  Walsh 
V.  Gilmor,  3  Har.  &  J.  (Md.)  383,  note 
(d);  Armstrong  v.  Robinson,  5  Gill  & 
J.  (Md.)  422;  Watkins  v.  Hodges,  6 
Har.  &  J.  (Md.)  44;  Hoke  v.  Wood,  26 
Md.  453;  Russell  v.  Slade,  12  Conn. 
455;  Thomas  Mfg.  Co.  v.  Watson,  85 
Me.  300;  Clause  v.  Bullock  Printing 
Press  Co.,  118  III.  612;  Brand  v.  Hen- 
derson, 107  111.  141;  Hosmerw.  Wilson, 
7  Mich.  294;  Danforth  v.  Walker,  37 
Vt.  239;  Porters.  Beltzhoover,  2  Harr. 
(Del.)  484. 

In  Totidem  Verbis. — It  is  not  neces- 
sary, however,  to  set  the  contract  out 
in  totidem  verbis.  Berry  v.  Harper,  4 
Gill  &  J.  (Md.)  470;  Stultz  V.  Locke, 
47  Md.  564;  Middlekauff  v.  Smith,  i 
Md.  329;  Rich  V.  Boyce,  39  Md.  325. 
And  where  such  a  course  would  make 
the  declaration  unnecessarily  long,  it 
is  objectionable.  Bristow  v.  Wright, 
2  Dougl.  666. 

Contract  to  be  Binding. — All  that  the 
pleader  is  required  to  do  is  to  set  out 
a  contract  binding  on  both  parties. 
Berry  v.  Harper,  4  Gill  &  J.  (Md.)47o; 
Young  V.  Taylor,  36  Mich.  25. 

Thus  in  a  contract  to  keep  the  prem- 
ises in  good  repair  "as  they  are 
now,"  the  omission  of  the  words  "as 
they  are  now  "  from  the  declaration 
was  held  immaterial.  Stultz  v.  Locke, 
47  Md.  564.  See  also  Middlekauff  v. 
Smith,  I  Md.  329. 

And  a  declaration  on  a  promissory 
note  "  That  the  defendant,  on  the  i8th 
day  of  June,  1870,  by  his  promissory 
note  now  overdue,  promised  to  pay, 
etc.,  but  did  not  pay  the  same," 
omitting  the  words  "secured  by  300 
shares,"  etc.,  was  held  sufficient. 
Rich  V.  Boyce,  39  Md.  325. 

See  also  Stroud  v.  Gerrard,  i  Salk. 
8;  Howell  v.  Richards,  11  East  633; 
Moore  v.  Earl  of  Plymouth,  3  B.  & 
Aid.  66;  Lent  v.  Padelford,  10  Mass. 
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4.  The  Necessary  Averments — a.  In  General. — The  averments, 
which  in  point  of  form  may  be  in  any  words  amounting  to  an  ex- 
press allegation  that  the  necessary  fact  or  facts  existed,  should 
precede  the  statement  of  the  defendant's  breach.* 

b.  Performance  by  Plaintiff. — In  all  cases  where,  by  the 
terms  of  the  contract,  something  is  to  be  done  by  the  plaintiff  or 
some  other  person,  precedent  to  performance  by  the  defendant, 
the  plaintiff  must  allege  performance  of  such  condition  precedent, 
or  must  show  some  excuse  for  the  nonperformance.*  See  article 
Conditions  Precedent. 


230;  Hopkins  v.  Young,  11  Mass.  307; 
Dexter  v.  Manley,  4  Cush.  (Mass.)  14; 
Gates  V.  Caldwell,  7  Mass.  68;  Com- 
mercial Bank  v.  French,  21  Pick. 
(Mass.)  489;  Higgins  v.  Bogan,  4 
Harr.  (Del.)  330:  Andrews  v.  Williams, 
II  Conn.  326;  Fish  z/.  Brown,  17  Conn. 
341 ;  Morris  v.  Fort,  2  McCord  (S.  Car. ) 
398;  Allen  V.  Douglass,  2  Brev.  (S, 
Car.)  93;  Close  v.  Miller,  10  Johns. 
(N.  Y.)  90;  Keyes  v.  Dearborn,  12  N. 
H.  52;  Adams  v.  Davis,  16  Ala.  748; 
Cooke  V.  Simms,  2  Call  (Va.)  39. 
But  see  Kelly  z'.  Owen,  Minor  (Ala.) 
252;  Powers  V.  Manning,  154  Mass. 
370. 

1.  Chitty  on  Pleadings  (i6th  Am. 
ed.),  329,  334;  I  Saund.  117,  note  (4); 
Com.  Dig.  Pleader,  C.  77. 

2.  I  Arch.   N.  p.  132. 

Nerv  York.  —  Mclntire  v.  Clark,  7 
Wend.  (N.  Y.)  330;  Johnson  v.  Caulk- 
ins,  I  Johns.  Cas.  (N.  Y.)  116;  Close 
V.  Miller,  10  Johns.  (N.  Y.)  90;  Dey  i/. 
Dox,  9  Wend.  (N.  Y.)  129;  Frost  v. 
Clarkson,  7  Cow.  (N.  Y.)  24. 

Io7va.  —  Wernli  v.  Collins  (Iowa, 
1893),  54  N.  W.  Rep.  365. 

Pennsylvania. — Zerger  v.  Sailer,  6 
Binn.  (Pa.)  24;  Rennyson  v.  Reifsny- 
der,  II  Pa.  Co.  Ct.  Rep.  157;  Whitall 
V.  Morse,  5  S.  &  R.  (Pa.)  358;  Robinson 
V.  Tyson,  46  Pa.  St.  286. 

Georgia. — Dickey  v.  Leonard,  77  Ga. 

151. 

South  Carolina. — Salmon  w.  Jenkins, 
4  M'Cord  (S.  Car.)  288. 

Massachusetts. — Webster  v.  Coffin, 
14  Mass.  196;  Cooper  v.  Mowry,  16 
Mass.  5;  Clark  v.  Moody,  17  Mass. 
149;  Train  v.  Gold,  5  Pick.  (Mass.)  380. 

West  Virginia. — Kern  v.  Zeigler,  13 
W.  Va.  708. 

Maine.— W\\xv.  Campbell,  6  Me.  iii. 

Indiana.  —  Vankirk  v.  Talbot,  4 
Blackf.  (Ind.)  367. 

This  Bale  does  Not  Apply  when  the 
defendant  has  disabled  himself  from 
performing  his  part  of  the  agreement. 


Massachusetts. — Newcomb  v.  Brack- 
ett,  16  Mass.  161. 

New  York. — Frost  v.  Clarkson,  7 
Cow.  (N.  Y.)  24. 

Maine. — Hilt  v.  Campbell,  6  Me.  iii. 

West  Virginia. — Jones  v.  Singer 
Mfg.  Co.,  38  W.  Va.  147. 

See  also  Ughtred's  Case,  7  Co.  10,  a; 
Com.  Dig.  Pleader,  C.  51;  Jones  v. 
Barkley,  2  Dougl.  686;  Hotham  v. 
East  India  Co.,  i  T.  R.  638;  Graves  z/. 
Legg,  9  Exch.  709;  Columbia  Bank 
V.  Hagner,  i  Pet.  (U.  S.)  467;  Smith 
V.  Wright,  4  Abb.  App.  Dec.  (N.  Y.) 
274;  Lester  v.  Jewett,  11  N.  Y.  453  ; 
Parker  v.  Parmele,  20  Johns.  (N.  Y.) 
130;  Robb  V.  Montgomery,  20  Johns. 
(N.  Y.)  15;  Jennings  v.  Camp,  13 
Johns.  (N.  Y.)  94;  M'Millan  v.  Van- 
derlip,  12  Johns.  (N.  Y.)  165;  Ferris  v. 
Purdy,  ID  Johns.  (N.  Y.)  359;  Wilt  v. 
Ogden,  13  Johns.  (N.  Y.)  57;  Thorpe 
V.  White,  13  Johns.  (N.  Y.)  53;  Dodge 
V.  Coddington,  3  Johns.  (N.  Y.)  146; 
Lonsdale  v.  Brown,  4  Wash.  (U.S.) 
148;  Harrison  v.  Taylor,  3  A.  K.  Marsh. 
(Ky.)  168;  Pollard  v.  M'Clain,  3  A.  K. 
Marsh.  (Ky.)  25;  Bean  v.  Atwater,  4 
Conn.  3;  Wright  v.  Tuttle.  4  Day 
(Conn.)  322;  Finney  v.  Ashley,  15 
Pick.  (Mass.)  552;  jardinerz/.  Corson, 
15  Mass.  505;  Smith  v.  Christmas,  7 
Yerg.  (Tenn.)  565;  Jones  v.  Sommer- 
ville,  I  Port.  (Ala.)  437;  Fannen  v. 
Beauford,  i  Bay  (S.  Car.)  235;  Houns- 
ford  V.  Fisher,  Wright  (Ohio)  580; 
Clendennen  v.  Paulsel,  3  Mo.  230; 
Helm  V.  Wilson,  4  Mo.  481;  Hilt  r. 
Campbell,  6  Me.  iii;  Bailey  v.  Clay, 
4  Rand.  (Va.)  346;  ^ennings  v.  Moss, 
4  Tex.  452;  Brickey  v.  Irwin,  122  Ind. 

51- 

Averment  of  Acceptance. — A  declara- 
tion averring  that  the  plaintiff  had 
performed  "as  nearly  as  was  pos- 
sible," without  adding  that  such  per- 
formance was  accepted  by  the  defend- 
ant, is  bad.  Stagg  v.  Munro,  8  Wend. 
(N.   Y.)  399.     .Mso  one  averring   that 
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c.  Notice. — In  special  actions  of  assumpsit,  it  is  frequently 
necessary,  when  the  matter  alleged  in  the  pleading  may  be  con- 
sidered  as  lying  more  properly  in  the  knowledge  of  the  plaintiff 
than  of  the  defendant,  to  aver  that  the  defendant  had  notice  of 
such  fact  or  facts.* 


the  plaintiff  has  kept  and  performed 
all  his  covenants  and  stipulations. 
Barbee  v.  Willard,  4  McLean  (U.  S.) 
356. 

Averment  of  Excuse. — In  averring  an 
excuse  of  performance,  the  plaintiff 
must  state  his  readiness  to  perform 
the  act  and  the  particular  circumstan- 
ces which  constitute  such  excuse. 
Chitty  on  Pleadings  (i6th  Am.  ed.) 
335;  2  Saund.  132;  Baker  v.  Fuller,  21 
Pick.  (Mass.)  318;  Pomroy  v.  Gold,  2 
Met.  (Mass.)  500;  Couch  v.  Ingersoll, 
2  Pick.  (Mass.)  292;  New  York  Home 
Ins.  Co.  V.  Duke,  43  Ind.  418;  Gibson- 
Moore  Mfg.  Co.  V.  Meek  (Miss.,  1894), 
15  So.  Rep.  789.  That  the  defendant 
either  prevented  or  rendered  the  per- 
formance unnecessary.  Hotham  v. 
East  India  Co.,  i  T.  R.  638;  Jones  v. 
Barkley,  2  Dougl.  684;  Bowes  v. 
Howe,  5  Taunt.  30;  Ferry  v.  Williams, 
8  Taunt.  70;  Smith  v.  Wilson,  8  East 
443;  Sands  v.  Clarke,  8  C.  B.  751; 
Shaw  V.  Lewiston,  etc..  Turnpike  Co., 

2  Pa.  St.  454;  Miller  v.  Whittier,  32 
Me.  203;  Hawley  v.  Keeler,  53  N.  Y. 
121;  Clark  V.  Crandall,  3  Barb.  (N.  Y.) 
612;  Bannister  v.  Weatherford,  7  B. 
Mon.  (Ky.)  271;    Harris  v.  Williams, 

3  Jones  (N.  Car.)  483;  Smith  v.  Lewis, 
26  Conn.  110;  Milldam  Foundery  v. 
Hovey,  21  Pick.  (Mass.)4i7;  Newcomb 
TJ.  Brackett,  16  Mass.  161;  Butt- 
rick  V.  Holden,  8  Cush.  (Mass.) 
233;  Ford  V.  Belknap,  i  Cush.  (Mass.) 
279;  Moulton  V.  Trask,  9  Met.  (Mass.) 
577;  Canada  v.  Canada,  6  Cush. 
(Mass.)  15;  Mullaly  v.  Austin,  97 
Mass.  32;  Myrick  v.  Merritt,  22  Fla. 
335:  Stokes  V.  Baars,  18  Fla.  656. 

Omission  to  Ez^nse. — But  the  omis- 
sion by  the  plaintiff  to  allege  an  excuse 
for  the  nonperformance  of  his  part 
of  the  contract  is  cured  by  verdict. 
Helm  V.  Wilson,  4  Mo.  481. 

1.  Chitty  on  Pleadings(i6th  Am.  ed.) 
337;  Kingsley  v.  Bill,  9  Mass.  198; 
Colt  V.  Root,  17  Mass.  229;  Spooner  v. 
Baxter,  16  Pick.  (Mass.)  411;  Lent  v. 
Padelford,  10  Mass.  238;  Whitaker  v. 
Smith,  4  Pick.  (Mass.)  83;  Nelson  v. 
Clough,  3  Cush.  (Mass.)  463;  Dix  v. 
Flanders,  i  N.  H.  246;  Watson  v.  Wal- 
ker, 23  N.   H.  471;  Huff  V.  Campbell, 


I  Stew.  (Ala.)  543;  Austin  v.  Richard- 
son, 3  Call  (Va.)  201;  Bush  v.  Critch- 
field,  4  Ohio,  103;  Slacum  v.  Pomery, 
6  Cranch  (U.  S.)  221;  Rushton  v.  As- 
pinall,  2  Dougl.  679;  Lundie  v.  Rob- 
ertson, 7  East  231;  2  Saund.  62,  a, 
note  (4). 

But  where  A  undertakes  to  pay  if 
B  fails  to  do  so,  a  notice  of  B's  failure 
to  pay  need  not  be  averred  in  a  suit 
against  A.  Kemble  v.  Wallis,  10 
Wend.  (N.  Y.)  374. 

General  Allegation  Insufficient. — In 
assumpsit  for  instalments  of  stock, 
which  are  payable  on  the  requisition 
of  directors  and  on  the  publication  of 
notice,  the  requisition  and  notice  must 
be  stated  specially,  and  a  general  alle- 
gation that  they  have  been  made  is 
insufficient.  Pennsylvania  Canal,  etc., 
Co.  V.  Webb,  9  Ohio  136. 

Time  and  Person. — It  should  appear 
that  the  notice  was  given  in  due  time 
and  to  a  proper  person.  Com.  Dig. 
Pleader  C.  74;  Watson  v.  Walker,  23 
N.  H.  491. 

Omission  of  Averment  of  Notice. — The 
omission  of  an  averment  of  notice, 
when  necessary,  is  fatal  on  demurrer 
or  judgment  by  default.  Cro.  Jac.  432. 
But  is  aided  by  a  verdict.  Palgrave  z/. 
Wyndham,  i  Stra.  214,  i  Saund.  228,  a; 
Seymour  v.  Gartside,  2  D.  &  R.  55; 
Pasteur  v.  Parker,  3  Rand.  (Va.)  458: 
Spencer  v.  Overton,  i  Day  (Conn.) 
183;  Weigleys  v.  Weir,  7  S.  &  R.  (Pa.) 
309.  Except  in  an  action  against  the 
drawer  of  a  bill.  Rushton  v.  Aspin- 
all,  2  Dougl.  679;  Lundie  v.  Robert- 
son, 7  East  231;  Miles  v.  O'Hara,  4 
Binn.  (Pa.)  108;  Boot  v.  Franklin,  3 
Johns.  (N.  Y.)  207. 

Matter  Not  in  Plaintiff's  Knowledge. — 
But  where  the  matter  does  not  lie 
more  properly  in  the  knowledge  of  the 
plaintiff,  notice  need  not  be  averred. 
I  Saund.  117,  n.  (2);  2  Saund.  62,  n. 
(4);  Watson  V.  Walker,  23  N.  H.  491; 
Bush  V.  Critchfield,  4  Ohio  105;  Keyes 
V.  Powell,  2  A.  K.  Marsh.  (Ky.)  253; 
Peck  V.  M'Murtry,  2  A.  K.  Marsh. 
(Ky.)  358;  Keys  v.  Powell,  2  A.  K. 
Marsh.  (Ky.)  254;  Muldrow  v.  Mc- 
Cleland,  i  Litt.  (Ky.)  5;  Lent  v.  Padel- 
ford,  10  Mass.    230;    Clough  v.  Hoff- 
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ASSUMPSIT. 


The  Breach. 


d.  Request. — Whenever  a  formal  request  is  essential  to  the 
•cause  of  action,  such  request  must  be  stated  in  the  declaration.* 

5.  The  Breach — statement  in  General. — The  breach  of  the  contract 
must  always  be  stated  in  the  declaration  in  the  words  of  the  con- 
tract, either  affirmatively  or  negatively,*  or  according  to  its  legal 
effect,  provided  that  the  words  of  the  assignment  show  a  sub- 
stantial breach.* 


man,  5  Wend.  (N.  Y.)  500;  Kemble  v. 
Wallis,  10  W^end.  (N.  Y.)  374;  Trask 
V.  Duvall,4  Wash.  (U.  S.)  181;  Bald- 
win V.  Hutchison  (Ind.  App.,  1893), 
35  N.  E.  Rep.  711;  Warder  v.  Nolan 
(Ind.  App.,  1894),  37  N,  E.  Rep. 
821. 

1.  Birks  V.  Trippet,  i  Saund.  32,  note 
{2);  Williams  v.  Germaine,  7  B.  &  C. 
468,  I  M.  &  R.  394;  Read  v.  Smith,  i 
Allen  (Mass.)  521;  Watson  v.  Walker, 
23  N.  H.  471;  Gibbs  v.  Stone,  7  T.  B. 
Mon.  (Ky.)  302;  Rountree  v.  Hen- 
dricks, I  B.  Mon.  (Ky.)  189;  Bush  v. 
Stevens,  24  Wend.  (N.  Y.)  256;  Nel- 
son V.  Bostwick,  5  Hill  (N.  Y.)  37; 
Gallagher  v.  Brunnel,  6  Cow.  (N.  Y.) 
346;  Davis  V.  Emery,  11  N.  H.  230. 
And  see  cases  cited  supra,  under  IV, 
2,  c,  note  Previous  Request. 

Provable  by  Circumstantial  Evidence. — 
A  request  may  be  proved  by  circum- 
stantial evidence.  Hill  v.  Packard, 
69  Me.  158. 

Bequest  Provided  for  in  Contract. — 
When  by  the  terms  of  the  contract  it 
is  incumbent  on  the  plaintiff  to  re- 
quest the  defendant  to  perform  his 
contract  before  the  commencement  of 
the  action,  such  request  must  be 
averred.  Chitty  on  Pleadings  (i6th 
Am.  ed.)  340;  Com.  Dig.  Pleader,  C. 
69;  Phillips  V.  Fielding,  2  H.  Bl.  131; 
I  Saund.  33,  a,  note  (2);  Bach  v.  Owen, 
5  T.  R.  409;  Radford  v.  Smith,  3  M.  & 
W.  254;  Lobdell  v.  Hopkins,  5  Cow. 
(N.  Y.)  516;  Ernst  v.  Bartle,  i  Johns. 
Cas.  (N.  Y.)  327;  Benners  v.  Howard, 
I  Taylor  (N.  Car.)  149;  Greenwood 
V.  Curtis,  6  Mass.  358;  Nelson  v. 
Clough,  3  Cush.  (Mass.)  463. 

Joint  Fromissors. — But  where  a  pre- 
vious demand  is  necessary  to  main- 
tain a  suit  against  two  joint  promis- 
sors,  a  demand  on  one  only  need  be 
averred.  Griswold  v.  Plumb,  13  Mass.. 
298;     McFarland    v.    Crary.    8    Cow. 

(N.  Y.)253. 

Precedent  Debts. — No  request  need 
Ije  stated  or  proved  where  the  dec- 
laration is  upon  a  contract  to  pay  a 
precedent  debt,     i  Saund.  33,  note  (2); 


Bull.  N.  P.  151;  Walker  v.  Welch,  13 
111.  674;  Greenwood  v.  Curtis,  6  Mass. 
366;  Ernst  V.  Bartle,  i  Johns.  Cas.  (N. 
Y.)  319;  Leffingwell  v.  White,  i  Johns. 
Cas.  (N.  Y.)  99;  Thomas  v.  Roosa,  7 
Johns.  (N.  Y.)  462;  Maddox  v.  Brown, 
9  Port.  (Ala.)  118;  Warder  v.  Nolan 
(Ind.  App.,  1894),  37  N.  E.  Rep.  821; 
Wylie  V.  Grundysen,  51  Minn.  360; 
Nelson  v.  Shelby,  etc.,  Mfg.  Co.,  96 
Ala.  515;  Varnum  v.  Highgate,  65  Vt. 
416.  Even  where  the  promise  has  been 
laid  to  pay  on  request.  Chitty  on  Plead- 
ings (i6th  Am.  ed.)  339;  Ring  v.  Rox- 
brough,  2  Tyr.  468,  2  C.  &  J.  418; 
Wallis  V.  Scott,  I  Stra.  88;  Bocken- 
ham  V.  Thacker,  2  Vent.  75;  Hill  v. 
Wade,  Cro.  Jac.  523;  Pettibone  v.  Pet- 
tibone,  5  Day(Conn.)324;  Henderson z/. 
Howard,  2  Ala.  342;  Walker  v.  Welch, 
13  111.  674.  Thus  it  has  been  held 
that  no  demand  need  be  averred  in  a 
suit  for  money  due  on  a  contract  for 
boarding  men,  where  defendant  not 
only  had  notice  of  plaintiff's  claim, 
but  ignored  it  by  refusing  to  make  a 
settlement,  though  frequently  re- 
quested to  do  so.  Chapoell  v.  Woods 
(Wash.,  1894),  37  Pac.  Rep.  286. 

Insimul  Compntassent. — In  actions 
upon  an  insimul  comfulassent,  the 
bringing  of  the  suit  is  a  sufficient  de- 
mand. Greenwood  v.  Curtis,  6  Mass. 
366. 

Omission  Cured  by  Verdict. — Where  a 
special  demand  is  necessary  but  is  not 
averred  in  the  declaration,  such  omis- 
sion is  cured  by  verdict.  Rogers  v. 
Love,  2  Humph.  (Tenn.)4i7;  Pasteur 
V.  Parker,  3  Rand.  (Va.)  458;  Belmont 
Bank  v.  Beebe,  6  Ohio  498. 

2.  Chitty  on  Pleadings  (i6thAm.  ed.) 
342;  Com.  Dig.  Pleader,  C.  44;  Ben- 
den  V.  Manning,  2  N.  H.  289;  M'Gee- 
han  V.  M'Laughlin,  i  Hall  (N.  Y.)  33; 
Julliand  v.  Burgott,  II  Johns.  (N.  Y.) 
6;    Karthaus  v.  Owings,  2  Gill   &  J. 

(Md.)44i. 

3.  Com.  Dig.  Pleader,  C.  45-49;  2 
Saund.  i8r,  a;  Wilcocks  v.  Nichols,  i 
Price  109;  Fletcher  v.  Peck,  6  Cranch. 
(U.  S.)  127;  Withers  v.  Knox,  4  Ala. 
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Certainty  Necessary. — The  breach  in  general  should  be  certain  and 
express,  and  a  general  statement  is  bad  on  demurrer.*  Both  the 
breach  and  the  promise  must  be  alleged  to  have  been  made 
before  the  commencement  of  the  action.  If  alleged  to  have 
been  made  after,  the  declaration  will  be  defective  in  any  stage  of 
the  case.* 

6.  The  Common  Counts — a.  In  General. — The  common  counts 
are  short  general  forms  for  stating  the  various  causes  of  action 
most  commonly  arising  in  assumpsit.  Originally  they  were  four 
in  number:  the  indebitatus,  the  insiniul  computassent,  the  quantum 
meruit,  and  the  qua7itum  valebant  counts.  But  now  the  last  two 
of  these  counts  are  practically  obsolete  as  separate  counts,  since 
the  plaintiff  may  recover  under  the  indebitatus  counts,  even 
though  there  be  no  evidence  of  a  fixed  and  definite  price.* 

b.  Bills  of  Particulars. — Since  all  the  common  counts  are 
very  general  in  their  terms  and  do  not  of  themselves  apprise  the 


138;  Hughes  V.  Smith,  5  Johns.  (N.Y.) 
168;  Smith  V.  Jansen,  8  Johns.  (N.Y.) 
rii;  Potter  v.  Bacon,  2  Wend.  (N.  Y.) 
583;  Sedgwick  z/.  Hollenback,  7  Johns. 
(N.  Y.)376;  Bender  v.  Fromberger,  4 
Dall.  (Pa.)  436;  Randelz'.  Chesapeake, 
etc.,  Canal  Co.,  i  Harr.  (Del.)  232; 
Breckenridge  v.  Lee,  3  Bibb  (Ky. )  330; 
Hord  V.  Trimble,  3  A.  K.  Marsh.  (Ky.) 
533;  Smith  V.  Waite  (Cal.,  1894),  37 
Pac.  Rep.  232;  Jaffe  v.  Lilienthal, 
86  Cal.  91;  Brickey  v.  Irwin,  122 
Ind.  51;  Ryors  v.  Prior,  31  Mo. 
App.  555;  Black  V.  Woodrow,  39  Md. 
194. 

Departing  from  Express  Terms. — In 
some  cases  it  has  been  held  not  only 
proper  but  necessary  to  depart  from 
the  terms  of  the  contract.  Barker  v. 
Lade,  4  Mod,  150,  2  Saund.  97,  b,  n. 
(2);  Moore  v.  Earl  of  Plymouth,  3  B. 
&  Aid.  66;  Simpson  v.  Nicholls,  3  M. 
&  W.  243;  Atwood  V.  Taylor,  i  M.  & 
G.  279,  note. 

1.  Com.  Dig.  Pleader,  C.  48;  Knight 
V.  Keech,  Skin.  344;  Warn  v.  Bick- 
ford,  7  Price,  43;  Schenck  v.  Naylor, 
2  Duer  (N.  Y.)  675;  Smith  v.  Walker, 
I  Wash.  (Va.)  135. 

Insufficient  Allegation. — Thus  in  an 
action  on  a  contract  to  pay  a  sum  of 
money  in  promissory  notes  due  at  a 
certain  specified  time,  and  to  be  in- 
dorsed by  the  defendant,  an  averment 
that  "the  defendant,  though  often  re- 
quested, has  not  paid  the  said  sum  of 
money  in  the  said  promissory  notes 
specified  "  was  held  bad  as  not  setting 
out  a  sufficient  breach.  Withers  v. 
Knox,  4  Ala.  138.  But  see  Smythe  v. 
Scott,  124  Ind.   1S3.     And    a  declara- 


tion against  a  guarantor  which 
averred  the  nonpayment  of  the  debt 
by  the  principal  debtor,  but  failed  to 
aver  its  nonpayment  by  the  guarantor, 
was  held  bad  as  alleging  no  breach. 
Williams  v.  Staton,  5  Smed.  &  M. 
(Miss.)  347. 

Money  Demand. — When  the  special 
count  is  merely  for  a  money  demand, 
and  one  or  more  of  the  common 
counts  are  subjoined,  the  usual  breach 
in  the  conclusion  of  the  declaration  is 
sufficient.  Frampton  v.  Coulson,  i 
Wils.  33;  Butterworth  v.  Le  De- 
spencer,  3  M.  &  S.  150.  But  when 
the  breach  is  not  merely  the  non- 
payment of  money,  it  is  usually 
stated  in  each  special  count.  Chitty 
on  Pleadings  (i6th  Am.  ed.)  342. 

Several  Breaches  of  the  same  contract 
may  be  assigned  in  one  count.  Smith 
V.  Boston,  etc.,  R.  Co.,  36  N.  H.  458. 
See  also  Powers  v.  Manning,  154 
Mass.  370. 

2.  Boyce  v.  Morgan,  3  Cai.  (N.  Y.) 
133;  Waring  v.  Yates,  10  Johns.  (N. 
Y.)  119;  Osborne  v.  Moncure,  3  Wend. 
(N.  Y.)  170;  Hogan  v.  Cuyler,  8  Cow. 
(N.  Y.)  203;  Gordon  v.  Kennedy,  2 
Binn.  (Pa.)  287;  Roud  v.  Griffith,  11  S. 
&  R.  (Pa.)  130;  M'Laughlin  v.  Parker, 
3  S.  &  R.  (Pa.)  144;  Miller  v.  Ralston, 
I  S.  &  R.  (Pa.)  309;  Stewart  v.  M'Bride, 
I  S.  &  R.  (Pa.)  202;  Langer  v.  Par- 
ish, 8  S.  &  R.  (Pa.)  134;  Harper  v. 
Montgomery,  5  Litl.  (Ky.)  347;  Ham- 
bleton  V.  Veere,  2  Saund.  169;  Acton 
V.  Eels,  2  Salk.  662. 

3.  Chitty  on  Pleadings  (i6th  Am. 
ed.)352;  r'arker  f.  Macomber,  17  R.  I. 
674. 
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defendant  of  the  details  or  items  of  the  plaintiff's  claim,*  the 
defendant  may,  when  such  additional  information  is  necessary^ 
obtain  a  specific  statement  of  the  plaintiff's  claim  by  filing  in 
court  a  demand  for  a  bill  of  particulars,  which,  when  filed,  is  con- 
sidered a  part  of  the  declaration.*  See  article  BiLLS  OF  PAR- 
TICULARS. 


1.  But  it  is  not  sufficient  to  state 
merely  that  the  defendant  was  in- 
debted to  the  plaintiff  in  a  certain 
sum  and  promised  to  pay;  it  must  be 
shown  what  was  the  cause  or  subject- 
matter  of  the  debt,  to  the  end  that  it 
may  appear  to  the  court  that  it  was 
not  a  debt  of  record  or  specialty. 
Skin.  217;  2  Saund.  350,  note  (2);  2 
Lev.  153;  Carth.  276;  Bac.  Ab.  As- 
sumpsit, F. ;  Lewis  v.  Culbertson,  n 
S.  &  R.  (Pa.)  49;  Edwards  v.  Nichols, 
3  Day  (Conn.)  16;  Berringer  v.  Lake 
Superior  Iron  Co.,  41  Mich.  305; 
Beauchamp  v.  Bosworth,  3  Bibb 
(Ky.)  115;  Foerster  v.  Kirkpatrick,  2 
Minn.  210;  Maury  v.  Olive,  2  Stew. 
(Ala.)  472;  Chandler  v.  State.  5  Har.  & 
J.  (Md.)  284.  Thus  an  account  an- 
nexed, which  demanded  simply  "  four 
months'  rent "  from  one  date  to  an- 
other, was  held  defective.  Plummer 
V.  Bowie,  76  Me.  496.  Also  a  count  for 
goods  sold  and  delivered,  where  the 
items  of  the  account  were,  "  To  in- 
surance, $6.00;  to  balance  on  oats, 
check,  $6.30."  See  also  Hoist  v.  Stew- 
art, 16  Mass.  516;  Petri  v.  Neimeyer 
(Tex.  Civ.  App.,  1894),  26  S.  W.  Rep. 
266.  But  it  has  been  held  that  a 
declaration  relying  on  the  common 
counts  need  not  set  forth  what  was 
the  consideration  of  the  promise. 
Crane  v.  Grassman,  27  Mich.  443; 
McKee  v.  Bartley,  9  Pa.  St.  189; 
Carter  v.  Graves,  9  Yerg.  (Tenn.)  446; 
Lyon  V.  Alvord,  18  Conn.  66;  Hall  v. 
Smith,  3  Munf.  (Va.)  550. 

2.  Scott  V.  Leary,  34  Md.  389; 
Black  V.  Woodrow,  43  Md.  349; 
Wright  V.  Smith,  81  Va.  777. 

The  Failure  to  File  a  bill  of  particu- 
lars or  its  being  too  vague,  when 
filed,  is  no  ground  for  demurrer. 
Sheppard  v.  Peabody  Ins.  Co.,  21 
W.  Va.  379;  Abell  v.  Pennsylvania 
Mut.  Ins,  Co.,  18  W.  Va.  400;  Choen 
V.  Guthrie,  15  W.  Va.  113.  See  also 
Central  Lunatic  Asylum  v.  Flanagan, 
80  Va.  no.  But  if  it  does  not  suf- 
ficiently answer  the  demand,  the  de- 
fendant may,  provided  he  does  so  in 
good  time,  move  the  court  to  compel 


the  plaintiff  to  amend  it.  Randall  v. 
Glenn,  2  Gill  (Md.)  430;  Mercer  v. 
Sayre,  3  Johns.  (N.  Y.)  248;  Long  v. 
Kinard,  Harp.  (S.  Car.)  47. 

Conclusive  when  Furnished. — The  bill 
of  particulars  once  furnished  is  con- 
clusive after  the  commencement  of 
the  trial  upon  the  party  furnishing  it. 
Carter  v.  Tuck,  3  Gill  (Md.)  250; 
Chesapeake,  etc..  Canal  Co.  v. 
Knapp,  9  Pet.  (U.  S.)  541. 

Lost  Statement. — Where  plaintiff  had 
given  an  itemized  statement  in  a 
justices'  court,  which  was  lost,  and 
subsequently  the  book  and  accounts 
of  the  plaintiff  were  lost  or  destroyed, 
so  that  he  was  able  to  file  only  a  gen- 
eral claim  with  his  declaration  in  the 
circuit  court,  it  was  held,  upon  ob- 
jection to  his  statement  as  not  being 
sufficiently  specific,  that  he  might 
show  that  he  had  furnished  an  item- 
ized statement  in  the  justices'  court 
and  was  unable  to  furnish  another. 
Rossman  v.  Bock  (Mich.,  1893),  56  N. 
W.  Rep.  777. 

Pennsylvania. — Under  the  Procedure 
Act,  Penn.,  May  25th,  1887,  sec.  3 
(P.  L.  271),  the  plaintiff  must  file  a 
concise  statement  of  his  demand,  ac- 
companied by  copies  of  the  notes, 
book  account,  etc.,  sued  upon,  and 
such  statement  must  be  signed  by  the 
plaintiff  or  his  attorneys.  Such  a 
statement  should  contain  all  the  in- 
gredients of  action  averred  in  clear, 
express,  and  unequivocal  language. 
Winkleblake  v.  Van  Dyke,  i6i  Pa. 
St.  5.  And  it  is  not  enough  to  file  a 
copy  of  a  note  sued  on  without  any 
additional  statement.  Gould  v.  Gage, 
118  Pa.  St.  559.  Since  the  act  of  1887 
the  common  counts  have  no  place  in 
pleading,  and  they  require  no  answer 
or  affidavit  of  defense.  Pennsylvania 
Nat.  Bank  v.  Kopitzsch  Soap  Co.,  116 
Pa.  St.  134. 

Virginia  and  West  Virginia. — In  every 
action  of  assumpsit  the  plaintiff  shall 
file  with  his  declaration  an  account 
stating  distinctly  the  several  items  of 
his  claim,  unless  it  be  plainly  de- 
scribed in  the   declaration.     Virginia 
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c.  Allegation  of  Request. — It  is  generally  necessary,  ex- 
cept in  the  count  for  money  had  and  received  and  the  count  upon 
an  account  stated,  to  allege  that  the  consideration  of  the  debt  was 
performed  at  the  defendant's  request.* 

d.  The  Consideration. — The  common  counts  being  founded 
on  an  express  or  implied  promise  on  the  part  of  the  defendant  to 
pay  money  in  consideration  of  a  precedent  and  existing  debt,* 
the    consideration    must    have   been    executed,  not  executory,^ 


Code,  1873,  tit.  51,  c.  167,  s.  13,  p.  1090; 
Virginia  Code,  1887,  tit.  48,  c.  159. 
s.  3248,  p.  776;  West  Virginia  Code, 
c.  125,  s.  II,  p.  801;  Acts,  1882,  c. 
71;  Anderson  v.  Kanawha  Coal  Co., 
12  W.  Va.  526;  Minor  v.  Minor,  8 
Gratt.  (Va.)  i;  Carroll  County  z'.  Coll- 
ier, 22  Gratt.  (Va.)  302.  An  account 
filed  with  the  declaration  for  goods 
sold,  charging  goods  sold  "per  account 
rendered,"  with  proof  that  the  account 
was  rendered,  is  sufficient.  Robinson 
V.  Burks,  12  Leigh  (Va.)  378.  And  see 
Moore  v.  Mauro,  4  Rand.  (Va.)  488; 
Lawson  v.  Lawson,  16  Gratt.  (Va.) 
232.  Where  the  declaration  was  am- 
biguous, it  was  held  that  parol  evi- 
dence might  be  admitted  to  explain 
it.  Walker  v.  Christian,  21  Gratt. 
(Va.)  291.  But  if  the  declaration  con- 
tain only  the  insimtil  computassent 
count,  claiming  a  certain  sum  without 
a  bill  of  particulars,  the  plaintiff  can- 
not introduce  evidence  to  prove  an 
account  stated  for  a  different  sum. 
Mann  v.  Perry,  3  W.  Va.  580.  An  ac- 
count which  gives  notice  of  the  char- 
acter of  a  claim  is  sufficient,  even 
though  it  contain  various  items  of 
which  no  notice  was  given.  Moore 
-v.  Mauro,  4  Rand.  (Va.)  488.  And 
if  the  plaintiff  offer  sufficient  proof  to 
sustain  the  count  of  insimul  computas- 
sent, no  account  need  be  filed,  since 
this  count  sufficiently  describes  the 
plaintiff's  demand  to  give  the  de- 
fendant notice  of  its  character.  Fitch 
V.  Leitch,  11  Leigh  (Va.)  492.  Again, 
where  a  declaration  containing  the 
common  counts  and  a  bill  of  par- 
ticulars was  filed  against  two  de- 
fendants jointly,  and  it  appeared  in 
the  trial  of  the  case  that  only  a  por- 
tion of  the  claims  were  charges 
against  the  two  defendants  jointly, 
the  residue  being  against  one  of  the 
defendants  individually,  it  was  held 
that  the  plaintiff  could  recover  only 
those  items  in  the  account  which 
were    charges    against    the    two   de- 


fendants jointly.     Enos  v.  Stansbury, 
18  W.  Va.  477. 

1.  Osborne  v.  Rogers,  i  Saund.  264, 
note  (1);  Hayes  v.  Warren,  2  Stra.  933; 
Durnford  v.  Messiter,  5  M.  &  S.  446; 
McEwen  v.  Morey,  60  111.  32.  See  IV, 
4,  Averments.  Though  such  request 
may  sometimes  be  implied  in  evi- 
dence. Berry  v.  Fernandes,  i  Bing. 
338,  8  E.  C.  L.  537,  8  Moore  332;  if  the 
act  stated  as  the  consideration  could 
not  from  its  nature  have  been  gratui- 
tous. Victor  V.  Davis,  i  M.  &  G. 
266  (n.),  I  Dowl.  &  L.  984.  See  cases 
cited  infra,  IV,  6,  h,  under  Money 
Lent. 

2.  Chitty  on  Pleadings  (i6th  Am.  ed.) 
348;  Zjednoczenie  v.  Sadecki,  41  111, 
App.  329;  Sandoval  Coal,  etc.,  Co.  v. 
Main,  23  111.  App.  395;  Miner  v. 
O'Harrow,  60  Mich.  91;  Devecmon  v. 
Shaw,  69  Md.  199. 

3.  Illinois. — Cast  v.  Roff,  26  111.  452; 
Wilderman  v.  Pitts,  29  111.  App.  528; 
Adlard  v.  Muldoon,  45  111.  193;  Tun- 
nison  v.  Field,  21  111.  108;  Picard  v. 
Bates,  38  111.  40;  Elder  v.  Hood,  38 
111.  533;  Taylor  v.  Renn,  79  111.  181; 
Spencer  v.  Dougherty,  23  111.  App. 
399;  Combs  V.  Steele,  80  111.  loi. 

Michigan.  — :  Bromley  v.  Goff,  75 
Mich.  213. 

Maryland. — Speake  v.  Sheppard,  6 
Har.  &  J.  (Md.)  81;  Watkins  'v. 
Hodges,  6  Har.  &  J.  (Md.)  38. 

Massachusetts. — Hunneman  v.  Graf- 
ton, 10  Met.  (Mass.)  458;  Morse  v. 
Sherman,  106  Mass.  432;  Felton  v. 
Dickinson,  10  Mass.  287;  Morse  v. 
Potter,  4  Gray  (Mass.)  292;  Baker  v. 
Corey,  19  Pick.  (Mass.)  496;  Read  v. 
Smith,  I  Allen  (Mass.)  519;  Hol- 
brook  V.  Dow,  i  Allen  (Mass.)  397. 

New  Hampshire. — Colburn  v.  Pome- 
roy,  44  N.  H.  23;  New  Hampshire 
Mut.  F.  Ins.  Co.  V.  Hunt,  30  N.  H. 
219;  Hale  V.  Handy,  26  N.  H.  210; 
Streeter  v.  Sumner,  19  N.  H.  518; 
Cummings  v.  Nichols,  13  N.  H.  427; 
Mitchell  V.  Gile,  12  N.  H.  390. 


1004 


The  Declaration. 


ASSUMPSIT. 


The  Common  Counts. 


the 
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plaintiff    must    have    been    entitled    to    payment    in 


and 
money. 

e.  Goods  Sold — (i)  Sold  and  Delivered. — Wherever  goods 
have  been  sold  and  delivered  to  the  defendant  by  the  plaintiff, 
the  usual  mode  of  recovering  the  price,  under  the  common-law 
procedure,  is  by  an  action  on  the  common  count,  which  states 
that  the  "  defendant  is  indebted  to  the  plaintiff  for  goods,  chattels, 
and  effects  sold  and  delivered  to  the  defendant  at  his  request." 
To  support  this  action  the  plaintiff  must  prove,  not  only  such  a  de- 


Arkansas. — Wright  v.  Morris,  15 
Ark.  444;  Bertrand  v.  Byrd,  5  Ark. 
651. 

Alabama. — Dukes  v.  Leowie,  13  Ala. 
457;  Hunter  v.  Waldron,  7  Ala.  753; 
Brumby  v.  Smith,  3  Ala.  123. 

Missouri. — Ingram  v.  Ashmore,  12 
Mo.  574. 

Georgia. — Hancock  v.  Ross,   18  Ga. 

364- 

Delaware.  —  Bayard  v.  McLane,  3 
Harr.  (Del.)  139. 

Maryland. — Coursey  v.  Covington,  5 
Har.  &  J,  (Md.)  45;  Ridgeley  v.  Cran- 
dall,  4  Md.  435. 

Vermont. — Matlocks  v.  Lyman,  16 
Vt.  115;  Way  V.  Wakefield,  7  Vt.  228; 
Hemenway  v.  Smith,  28  Vt.  701. 

New  York. — Jewell  v.  Schroeppel,  4 
Cow.  (N.  Y.)  564;  Tompkins  v.  Dud- 
ley, 25  N.  Y.  272, 

Virginia.  —  Brown  v.  Ralston,  9 
Leigh  (Va.)  532. 

New  Jersey. — Trenton  Public  School 
V.  Bennett,  27  N.  J.  L.  515. 

United  States. — Perkins  v.  Hart,  li 
Wheat.  (U.  S.)  237:  Columbia  Bank  v. 
Patterson,  7  Cranch  (U.  S.)  299;  Der- 
mott  V.  Jones,  2  Wall.  (U.  S.)  i. 

Unless  the  residue  has  been  waived 
or  prevented.  Chicago  Catholic  Bishop 
V.  Bauer,  62  111.  188;  Hayden  v.  Madi- 
son, 7  Me.  76;  Munroe  v.  Perkins,  9 
Pick.  (Mass.)  298;  Johnson  v.  Trinity 
Church  Soc,  11  Allen  (Mass.)  123. 

1.  Spratt  V.  McKinney,  i  Bibb  (Ky.) 
595;  Bank  of  England  v.  Glover,  2 
Ld.  Raym.  753.  And  where  the  re- 
muneration is  to  be  in  any  other  kind 
of  personal  property,  or  in  doing  any 
collateral  act,  the  declaration  must  be 
special.  Brooks  v.  Scott,  2  Munf.  (Va.) 
344;  Pringle  v.  Samuel,  i  Bibb  (Ky.) 
172;  Cochran  v.  Tatum,  3  T.  B.  Mon. 
(Ky.)  405;  Benj.  on  Sales,  3,  note  (e); 
Mitchell  V.  Gile,  12  N.  H.  390;  Ranlett 
V.  Moore,  21  N.  H.  336;  Loomis  v. 
Wainwright,  21  Vt.  520;  Bromley  v. 
Goff,  75  Mich.  213;  Pierson  v.  Spauld- 
ing,  61  Mich.  90;  Snow  v.  Chapman,  2 
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Root  (Conn.)  99;  Emerton  v.  Andrews, 
4  Mass.  653;  Myers  v.  Schemp,  67  111. 
469.  But  see  McCrowell  v.  Burson, 
79  Va.  290;  Butler  v.  Baker,  5  Ohio 
St.  584;  Cross  V.  Moore,  23  Vt. 
482. 

The  mere  acknowledgment  of  a 
debt  may  be  sufficient,  Carver  v. 
Hayes,  47  Me.  257;  Morse  v.  Allen,  44 
N.  H.  33;  Rutledge  v.  Moore,  9  Mo. 
537;  Emerson  v.  Baylies,  19  Pick. 
(Mass.)  55;  McClellan  v.  Crofton,  6 
Me.  307;  York  v.  Janes,  43  N.  J.  L. 
332;  or  a  promissory  note,  Ellsworth 
V.  Brewer,  11  Pick.  (Mass.)  316; 
Hodges  V.  Holland,  16  Pick.  (Mass.) 
395;  Goodwin  v.  Morse,  9  Met. 
(Mass.)  278;  Ramsdell  v.  Soule,  12 
Pick.  (Mass.)  126;  Webster  v.  Ran- 
dall, 19  Pick.  (Mass.)  13;  Mayo  v. 
Peterson,  126  Mass.  516;  State  Bank 
V.  Hurd,  12  Mass.  172;  New  Jersey 
Mfg.  Co.  V.  Myers,  12  N.  J.  L.  141; 
Shanks  v.  Dent,  8  Gill  (Md.)  120; 
Pearson  v.  Parker,  3  N.  H.  366;  even 
when  payable  in  foreign  bills.  Young 
V.  Adams,  6  Mass.  182;  or  when  the 
maker  signed  merely  for  the  accom- 
modation of  the  payee,  Cole  v.  Gush- 
ing, 8  Pick.  (Mass.)  48;  or  payable  in 
specific  property,  Taplin  v.  Packard,  8 
Barb.  (N.  Y.)  220;  St.  Louis  Floating 
Dock  Ins.  Co.  v.  Soulard,  8  Mo.  665; 
or  a  bill  of  exchange.  Wells  v. 
Brigham,  6  Cush.  (Mass.)  6;  Mason  t/. 
Waitc,  17  Mass.  560;  Atlantic  Bank  v. 
Merchants'  Bank,  10  Gray(Mass.)  532; 
Farmers',  etc..  Bank  v.  Payne,  25 
Conn.  444;  Purdy  v.  Vermilya,  8  N.  Y. 
346;  or  bank  checks.  Carter  v.  Hope, 
10  Barb.  (N.  Y.)  180;  Howes  v.  Aus- 
tin, 35  111.  396;  even  when  drawn  on  a 
bank  in  which  the  drawer  has  no 
funds.  Gushing  v.  Gore,  15  Mass.  69; 
Ball  V.  Allen,  15  Mass.  433;  Ellis  v. 
Wheeler,  3  Pick.  (Mass.)  18;  or  a 
coupon,  Johnson  v.  Stark  County,  24 
111.  75;  or  an  award,  Brady  ».  Brook- 
lyn, I  Barb.  (N.  Y.)  584;  Gerry  v. 
Eppes,  62  Me.  49. 
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livery  as  will  vest  the  property  in  the  goods  in  the  defendant,  but 
such  a  delivery  as  will  divest  himself  of  all  lien  upon  the  goods, 
and  enable  the  defendant  to  maintain  trover  for  them  without 
offering  to  pay  for  them.* 

Possession  of  Purchaser. — It  is  not  necessary,  however,  that  the  prop- 
erty purchased  should  have  come  into  the  actual  possession  of  the 
purchaser.  It  is  sufficient  if  it  be  placed  within  his  absolute 
control.*     See  tit.  SALES,  Am.  &  Eng.  Ency.  Law. 


1.  Saunders  Pleading  and  Evidence. 
536;  Atwood  V.  Lucas,  53  Me.  508; 
Edmunds  v.  Wiggin,  24  Me.  505;  Mes- 
ser  V.  Woodman,  22  N.  H.  172; 
Stearns  v.  Washburn,  7  Gray  (Mass.) 
187;  Hart  V.  Tyler,  15  Pick.  (Mass.) 
171;  Cutwater  v.  Dodge,  7  Cow.  (N. 
Y.)  85;  Ward  v.  Taylor,  56  111.  494; 
McEwen  v.  Morey.  60  111.  32;  Smith  v. 
Chance,  2  B.  &  Aid.  755.  And  where 
there  has  been  such  a  delivery,  he 
may  recover  on  a  quantum  valebant  in 
the  absence  of  a  special  contract. 
Wilkinson  v.  Williamson,  76  Ala.  163; 
■Carver  Gin,  etc.,  Co.  v.  Gaddy,  62 
Miss.   201;  Taft  V.  Travis,  136  Mass. 

95. 

Delivery  of  Goods. — It  is  essential 
that  the  goods  should  have  been  de- 
livered to  the  defendant,  his  agent,  or 
some  third  person  not  credited  by  the 
plaintiff,  at  the  defendant's  request,  or 
that  something  equivalent  to  a  de- 
livery should  have  taken  place.  Smith 
V.  Chance,  2  B.  &  Aid.  755;  Salter  v. 
Woollams,  2  M.  &  G.  650,  40  E.  C.  L. 
559;  Storr  V.  Scott,  6  C.  &  P.  241,  25 
E.  C.  L.  378;  Hart  v.  Tyler,  15  Pick. 
(Mass.)  171;  Porter  v.  McClure,  15 
Wend.  (N.  Y.)  189;  Perdicaris  v.  Tren- 
ton Bridge  Co.,  29  N.  J.  L.  368;  Bos- 
well  V.  Green,  25  N.  J.  L.  390;  Clark 
v.  Imlay,  12  N.  J.  L.  119;  Ward  v. 
Taylor,  56  111.  494.  Where  goods 
were  sent  to  another  store  to  be 
packed  for  the  defendant  in  conformity 
with  his  directions,  and  the  receipt 
thereof  acknowledged,  it  was  held  a 
sufficient  delivery.  Stern  v.  Filene,  14 
Allen  (Mass.)  9;  Nichols  v.  Morse,  100 
Mass.  523.  Also  delivery  to  defend- 
ant's wife  while  living  apart  from  him 
on  account  of  his  cruelty.  Benjamin 
V.  Dockham,  134  Mass.  418.  And  see 
McEwen  v.  Morey,  60  111.  32. 

2.  Ganson  v.  Madigan,  13  Wis.  67; 
Stern  v.  Filene,  14  Allen  (Mass.)  9; 
Nichols  V.  Morse.  100  Mass.  523;  Be- 
ment  v.  Smith,  15  Wend.  (N.  Y.)  493; 
Begole  V.  McKenzie,  26  Mich.  470; 
Gage  V.  Meyers,  59  Mich.  300;  Hewes 


V.  Jordan,  39  Md.  472;  even  where 
something  still  remains  to  be  done. 
Dexter  v.  Bevins,42  Barb.  (N.  Y.)  573; 
Graflf  V.  Fitch,  58  111.  373;  Groat  v. 
Gile,  51  N.  Y.  431;  Goddard  z/.  Binney, 
115  Mass.  450. 

Delivery  to  Satisfy  Statute  of  Frauds. — 
It  may  be  laid  down  as  a  general  rule, 
that  whatever  is  not  a  sufficient  de- 
livery to  satisfy  the  statute  of  frauds 
is  not  a  sufficient  delivery  to  maintain 
this  action,  i  Arch.  N.  P.  232; 
Waite's  Actions  and  Defences,  V.  3, 
p.  526;  Hewes  v.  Jordafi,  39  Md.  472. 
But  there  may  be  such  a  delivery  as 
will  satisfy  the  statute  of  frauds,  and 
yet  not  such  a  delivery  as  will  author- 
ize the  maintenance  of  a  suit  for 
goods  sold  and  delivered.  Boulter  v. 
Arnott,  I  C.  &  M.  333;  Atwood  v.  Lu- 
cas, 53  Me.  508;  Cutwater  v.  Dodge,  7 
Cow.  (N.  Y.)  85;  Timmons  v.  Nelson, 
66  Barb.  (N.  Y.)  594;  Champlin  v. 
Rowley,  13  Wend.  (N.  Y.)  258;  18 
Wend.  (N.  Y.)  187;  Ketchum  v.  Evert- 
son,  13  Johns.  (N.  Y.)  359;  Mead  v. 
Degolyer,  16  Wend.  (N.  Y.)  632.  See 
also  Bradley  v.  Wheeler,  44  N.  Y.  495. 

Amendment. — The  declaration  for 
goods  sold  and  delivered  may  be 
amended  by  adding  a  count  for  goods 
bargained  and  sold,  without  changing 
the  form  or  cause  of  action.  Jenness 
V.  Wendell,  51  N.  H.  63.  But  a  decla- 
ration for  goods  sold  and  delivered 
cannot  be  amended  by  the  addition  of 
a  special  count  on  the  acceptance  by 
the  defendant  of  an  order  given  the 
plaintif?  by  a  creditor  of  the  defend- 
ant.    Smart  v.  Tetherly,  58  N.  H.  310, 

Sale  or  Betarn. — Where  goods  de- 
livered on  "sale  or  return  "  are  not 
returned  within  a  reasonable  time,  the 
sale  of  the  goods  becomes  absolute, 
and  the  price  may  be  recovered  under 
the  common  count  for  goods  sold  and 
delivered.  Moss  v.  Sweet,  16  Q.  B. 
493;  Beverley  v.  Lincoln  Gas  Light, 
etc.,  Co.,  8  Ad.  &  El.  829:  Schlesinger 
V.  Stratton,  g  R.  I.  578;  Dearborn  v. 
Turner,   16  Me.  17;  Perkins  v.  Doug- 
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(2)  Bargained  and  Sold. — Wherever  the  property  in  the  goods 
has  passed  by  sale  to  the  defendant,  but  there  has  been  no  actual 
delivery  to  him,  the  declaration  should  contain  the  count  of  goods 
bargained  and  sold,*  provided  there  has  been  sufficient  construct- 
ive acceptance.* 

(3)  When  the  Count  will  Not  Lie. — Whenever  goods  have  been 
sold  on  credit  and  the  period  of  credit  has  not  expired  ;  ^  or  there 


lass,  20  Me.  317;  Meldrum  v.  Snow,  9 
Pick.  (Mass.)  441. 

Goods  Sold  on  Trial. — Where  goods 
are  sold  on  trial,  the  person  receiving 
them  must  try  them  within  a  reason- 
able time,  and  if  he  retain  them  with- 
out trial  an  unreasonable  time,  he  will 
be  liable  under  this  count,  McDonald 
V.  Pierson,  38  Barb.  (N.  Y.)  128;  and 
he  must  act  honestly  in  the  trial 
of  them,  Daggett  v.  Johnson,  49  Vt. 
345;  Hartford  Sorghum  Mfg.  Co.  v. 
Brush,  43  Vt.  528;  Smalley  v.  Hen- 
drickson,  29  N.  J.  L.  371. 

1.  Simmons  v.  Swift,  5  B.  &  C.  857  ; 
Atkinson  v.  Bell,  8  B.  &  C.  277;  Turley 
V.  Bates,  2  H.  &  C.  200;  Stearns  v. 
Washburn,  7  Gray  (Mass.)  187;  War- 
ren V.  Buckminster,  24  N.  H.  336; 
Kerfoot  v.  Cromwell  Mound  Co.,  115 
111.  502;  Doremus  v.  Howard,  23  N.  J. 
L.  390;  Seckel  v.  Scott,  66  111.  106; 
Turner  v.  Langdon,  112  Mass.  265; 
Frazier  v.  Simmons,  139  Mass.  531; 
nor  any  act  equivalent  to  a  delivery. 
Boulter  v,  Arnott,  i  C.  &  M.  333. 

Nonsuit. — And  if  the  plaintiff  de- 
clare for  goods  sold  and  delivered  he 
will  be  nonsuited.  Boulter  v.  Arnott, 
I  C.  &  M.  333;  Thompson  v.  Maceroni, 
3  B.  &  C.  i;  Goodall  v.  Skelton,  2  H. 
Bl.  316;  Dodsley  v.  Varley,  12  Ad.  & 
El.  632;  Stearns  v.  Washburn,  7  Gray 
(Mass.)  187;  Atwood  v.  Lucas,  53  Me. 
508. 

Confusion  of  Goods. — The  goods  sold 
must  be  ascertained,  designated,  and 
separated  from  the  stock  or  quantity 
with  which  they  are  mixed  before  the 
property  can  pass.  Hutchinson  v. 
Hunter,  7  Pa.  St.  145;  Call  v.  Gray, 
37  N.  H.  428;  Haldeman  v.  Duncan, 
51  Pa.  St.  66;  Moss  v.  Sherman,  106 
Mass.  430. 

Where  A  ordered  of  B  a  reaper  to 
be  delivered  to  him  in  care  of  C,  and 
B  manufactured  and  delivered  to  C 
twenty  or  more  reapers,  all  alike,  one 
of  which  was  for  A,  but  no  particular 
one  was  designated,  it  was  held  that 
no  delivery  sufficient  to  sustain  this 
•count   had   taken   place.     Ganson    v. 


Madigan,  13  Wis.  67;  Bailey  v.  Smith, 
43  N.  H.  141. 

Grain,  etc. — The  price  of  grain  on 
storage,  sold  in  parcels  without  any 
separation  of  the  quantity  sold  from 
the  rest  of  the  mass,  if,  by  request  of 
the  vendor  and  purchaser,  the  store- 
keeper agrees  thenceforward  to  hold 
that  quantity  for  the  purchaser,  may 
be  recovered  under  this  count.  Gush- 
ing V.  Breed,  14  Allen  (Mass.)  380; 
Rodee  v.  Wade,  47  Barb.  (N.  Y.)  53; 
Kimberly  v.  Patchin,  19  N.  Y.  330; 
Russell  V.  Carrington,  42  N.  Y.  118; 
Waldron  v.  Chase,  37  Me.  414;  Dole 
V.  Olmstead,  36  111.  150;  41  111.  344; 
Young  V.  Miles,  20  Wis.  615;  23  Wis. 
643;  Chapman  v.  Shepard,  39  Conn.  * 
413- 

2.  Norman  w. Phillips,  14  M.  &  W.277; 
Cunliffe  v.  Harrison,  6  Exch.  903; 
Bushell  V.  Wheeler,  15  Q.  B.  443,  n. 

Vendor  Retaining  Possession. — If  there 
is  a  valid  contract  of  sale,  the  vendor 
may  retain  possession  of  the  goods 
and  sue  for  goods  bargained  and  sold. 
Scott  V.  England,  2  D.  &  L.  520;  Brad- 
ley V.  Wheeler,  44  N.  Y.  495.  In 
Morse  v.  Sherman,  106  Mass.  430,  the 
court  held  that  the  plaintiff  could  re- 
cover under  this  count  where  the  de- 
fendant had  purchased  all  the  goods 
in  his  store,  and  they  had  been  set 
aside  subject  to  the  defendant's  order, 
but  he  refused  to  pay  the  price  and 
take  the  goods.  See  also  Richards  v. 
Burroughs,  62  Mich.  117;  Chamber- 
lain V.  Farr,  23  Vt.  265;  Armstrong  v. 
Turner,  49  Md.  589. 

3.  Mussen  v.  Price,  4  East  147;  Paul 
V.  Dod,  2  C.  B.  800;  Dutton  v.  Solo- 
monson,  3  B.  &  P.  582;  Wilder  v. 
Colby,  134  Mass.  377;  Allen  v.  Ford, 
19  Pick.  (Mass.)  217;  Hunneman  v. 
Grafton,  10  Met.  (Mass.)  454;  Ascut- 
ney  Bank  v.  McOrmsby,  28  Vt.  721; 
Eddy  V.  Stafford,  18  Vt.  235;  Yale  v. 
Coddington,  21  Wend.  (N.  Y.)  175; 
Hanna  v.  Mills,  21  Wend.  (N.  Y.)  93. 

But  when  the  purchaser  has  agreed 
to  give  security,  and  takes  away  the 
goods   without    doing    so,    the   seller 
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has  been  no  delivery  of  any  kind,  and  the  property  in  the  goods 
has  not  become  vested  in  the  purchaser  ;  *  or  there  is  an  entire 
contract  for  work,  labor,  and  materials,  and  the  action  is  brought 
to  recover  the  value  of  the  latter  only  ;*  or  the  contract  is  one  of 
barter,  and  one  of  the  parties  omits  to  supply  the  goods  ;  '  or  the 
defendant  is  not  the  vendee,  but  a  mere  guarantor  of  the  price — 
the  declaration  should  be  special.* 

/.  Work,  Labor,  and  Materials — (i)  In  General. — This 
count  will  lie  wherever  work  has  been  done,  or  work  and  materials 
have  been  furnished  by  the  plaintiff  for  the  defendant  at  his 
request,  express  or  implied,  which  should  be  alleged  in  the  decla- 
ration.* 


may  sue  for  the  price  before  the  term 
of  credit  has  expired.  Rice  v.  An- 
drews, 32  Vt.  691;  Rice  V.  McLarren, 
42  Me.  157;  Wineman  v.  Walters,  53 
Mich.  470;  Loring  v.  Gurney,  5  Pick. 
(Mass.)  15.  But  see  Manton  v.  Gam- 
mon, 7  111.  App.  201. 

1.  Rhode  V.  Thwaites,  6  B.  &  C.  688; 
Simmons  v.  Swift,  5  B.  &  C.  857;  At- 
kinson V.   Bell,  8  B.  &  C.  277;  Elliott 

*v.  Heginbotham,  2  C.  &  K.  545;  Bos- 
well  V.  Kilborn.  15  Moore,  P.  C.  C. 
309;  Alexander  v.  Gardner,  i  Scott 
630;  Messer  v.  Woodman,  22  N.  H. 
172;  Bailey  v.  Smith,  43  N.  H.  141; 
Gordon  v.  Norris,  49  N.  H.  376;  New- 
market Iron  Foundry  v.  Harvey,  23 
N.  H.  395;  Stearns  v.  Washburn,  7 
Gray  (Mass.)  187;  Hart  v.  Tyler,  15 
Pick.  (Mass.)  171;  Throop  v.  Sher- 
wood, 9  111.  92;  Seckel  v.  Scott,  66  111. 
106;  Burnham  v.  Roberts,  70  111.  19. 

2.  Cottrell  v.  Apsey,  6  Taunt.  322; 
Clark  V.  Bulmer,  11  M.  &  W.  243;  Lee 
V.  Griffin,  i  B.  &  S.  272,  loi  E.  C.  L. 
272;  Oldfield  V.  Lowe,  9  B.  &  C.  73. 

3.  Harrison  v.  Luke,  14  M.  &  W.  139; 
Barbe  v.  Parker,  i  H.  &  Bl.  287;  Tal- 
ver  V.  West,  Holt  179;  Strong  v.  Wat- 
rous,  Wright  (Ohio)  373;  Snedicor  v, 
Leachman,  10  Ala.  330;  Burrall  v. 
Jacot,  I  Barb.  (N.  Y.)  165;  Songer  v. 
Lynch,  72  111.  498;  Slayton  v.  McDon- 
ald, 73  Me.  50,  and  cases  cited  supra, 
IV,  6,  Common  Counts. 

But  if  the  goods  are  to  be  paid  for 
partly  in  money  and  partly  in  goods, 
and  nothing  remains  to  complete  the 
transaction  but  the  payment  of  the 
money,  this  may  be  recovered  under 
the  common  counts.  Bull  v.  Parker, 
2  Dowl.  N.  S.  345;  Sheldon  v.  Cox,  3 
B.  &  C.  420. 

4.  Dodsley  v.  Varley,  12  Ad.  & 
El.  632,  I  Saund.  211,  («)  and  {b),  40 
E.   C.   L.    141;    Mines   v.    Sculthorpe, 


2  Camp.  215;  Johnson  v.  Clark,  5 
Blackf.  (-Ind.)  564;  Cox  v.  Straisser, 
62  111.  383.  See  also  Power  v.  Ran- 
kin, 114  111.  52;  Runde  v.  Runde, 
59  111.  98;  Meyers  v.  Philips,  72  111. 
460. 

6.  Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463;  Thomas  v.  Wal- 
nut Land,  etc.,  Co.,  43  Mo.  App.  653; 
Johnson  v.  Alderson,  33  W.  Va.  473; 
Henderson  Bridge  Co.  v.  McGrath, 
134  U.  S.  260;  Hunter  v.  Felton,  61 
Vt.  359;  Tufts  V.  Chester,  62  Vt.  353: 
Alderton  v.  Wright,  81  Mich.  294; 
Cadman  v.  Markle,  76  Mich.  448; 
O'Connor  v.  Hurley,  147  Mass.  145. 

Thus,  where  A,  B,  and  C,  by  agree- 
ment, have  assigned  to  each  a  certain 
portion  of  a  bank  meadow  to  keep  in 
repair,  and  A  allows  his  portion  to 
get  out  of  repair,  so  that  immediate 
repairs  become  necessary,  B  and  C, 
the  other  two  owners,  having  entered 
and  made  the  necessary  repairs,  may 
recover  from  A.  Westcott  v.  Gar- 
rison, 6  N.  J.  L.  132. 

And  again,  where  the  owners  of 
property  in  the  city  agree  to  have  im- 
provements made  in  front  of  their 
property, assumpsit  may  be  maintained 
against  one  who  has  received  the 
benefit,  even  though  he  did  not  actu- 
ally sign  the  contract,  his  name,  how- 
ever, appearing  in  the  contract  as 
a  party  of  the  second  part,  and  the 
contract  purporting  to  bind  him.  Ker- 
foot  V.  Cromwell  Mound  Co.,  115  111. 
502.  See  also  Rogers  v.  Severson,  2 
Gill  (Md.)  385. 

But  where  a  person  contracted  with 
a  widow  to  build  a  house  on  land 
mutually  supposed  to  be  hers,  but  in 
which  she  had  a  right  of  dower  only, 
the  fee  being,  without  their  knowl- 
edge, in  her  daughters,  and  the 
daughters,  who  knew  of  the  contract,. 
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(2)  When  there  is  a  Special  Contract. — Where  there  is  a  special 
contract,  not  under  seal,  which  has  been  fully  performed  by  the 
plaintiff,  and  nothing  remains  to  be  done  but  the  payment  of  the 
money  by  the  defendant,  the  liability  of  the  defendant  may  be 
enforced  under  this  count,  and  in  such  cases  it  is  not  necessary  to 
set  out  or  declare  upon  the  special  contract.* 


did  not  object  thereto,  but  expressed 
themselves  as  pleased  that  their 
mother  was  to  have  a  home  and  made 
suggestions  as  to  the  building,  but 
neither  the  daughters  nor  the  con- 
tractor understood  that  they  had  any 
agreement  with  each  other,  it  was 
held  that  no  contract  could  be  implied 
on  the  part  of  the  daughters  to  pay 
for  the  house.  O'Connor  v.  Hurley, 
147  Mass.  145.  And  see  Tascott  v. 
Grace,  12  111.  App.  639;  Stout  v.  St. 
Louis  Tribune  Co.,  52  Mo.  342. 

By  Plaintiff. — The  common  count  for 
work  and  labor  must  state  that  the 
work,  was  done  by  the  plaintiff.  Win- 
nemore  v.  Mathews,  45  Ala.  449. 

1.  Fairfax  Forest  Min.,  etc.,  Co.  v. 
Chambers,  75  Md.  604;  Dermott  v. 
Jones,  2  Wall.  (U.  S.)  i;  Dobbins  v. 
Pyrolusite  Manganese  Co.,  75  Ga. 
450;  Trammell  v.  Lee  County,  94  Ala. 
194;  Arnold  v.  Paxton,  6  J.  J.  Marsh. 
(Ky.)  505;  Felton  v.  Dickinson,  10 
Mass.  287;  Simmons  v.  Lawrence 
Duck  Co.,  133  Mass.  298;  Harris  v. 
Ligget,  I  W.  &  S.  (Pa.)  301;  Kelly  v. 
Foster,  2  Binn.  (Pa.)  4;  Appleman  v. 
Michael,  43  Md.  282;  Bomeisler  v, 
Dobson,  5  Whart.  (Pa.)  398;  Brown  v. 
Foster,  51  Pa.  St.  165. 

Work  Performed  and  Accepted. — But 
where  there  is  a  special  contract,  the 
plaintiff  cannot  recover  in  an  action 
of  indebitatus  assumpsit  for  work  and 
labor,  unless  the  work  under  the  con- 
tract has  been  fully  performed  and 
accepted  by  the  defendant.  Denmead 
V.  Coburn,  15  Md.  29;  Fairfax  Forest 
Min.,  etc.,  Co.  v.  Chambers,  75  Md. 
604;  Watkins  v.  Hodges,  6  Har.  &  J. 
(Md.)  38;  Moritz  v.  Larsen,  70  Wis. 
569;  Whipple  V.  Parker,  29  Mich.  374; 
Dermott  v.  Jones,  2  Wall.  (U.  S.)  i; 
Howard  v.  Wilmington,  etc.,  R.  Co., 
I  Gill  (Md.)342;  Eckel  v.  Murphey,  15 
Pa.  St.  488;  Phelps  v.  Hubbard,  59 
111.  79;  Atkinson  v.  Bell,  8  B.  &  C. 
277;  Carruthers  v.  Payne,  5  Bing. 
270,  15  E.  C.  L.  447;  Maberley  v. 
Sheppard,  10  Bing.  99,  25  E.  C. 
L.  43;  Elliott  V.  Pybus,  10  Bing. 
512,   25   E.  C.   L.  222.     Thus,  where 


plaintiff  hired  to  defendant  for  a 
year  and  left  after  working  ten  and 
a  half  months,  it  was  held  he  could 
recover  nothing  for  the  time  he  had 
worked.  Lantry  v.  Parks,  8  Cow.  (N. 
Y.)  63.  See  also  Dunn  v.  Murray,  9 
B.  &  C.  780;  Williams  v.  Byrne,  7  Ad. 
&  El.  177,  34  E.  C.  L.  74;  Gould  V. 
Webb,  4  El.  &  Bl.  933,  82  E.  C.  L. 
932;  Spotswood  V.  Barrow,  i  Exch. 
804;  Sinclair  v.  Bowles,  9  B.  &  C.  92; 
Hill  V.  School  Dist.  No.  2,  17  Me.  316; 
Marshall  v.  Jones,  11  Me.  54;  Kettle 
V.  Harvey,  21  Vt.  301;  Olmstead  v. 
Beale,  19  Pick.  (Mass.)  528;  Sloan  v. 
Hayden,  no  Mass.  141;  Clark  v. 
Smith,  14  Johns.  (N.  Y.)326;  Jennings 
V.  Camp,  13  Johns.  (N.  Y.)  94;  Wade 
V.  Haycock,  25  Pa.  St.  383;  Young  v. 
White,  5  Watts  (Pa.)  460.  But  this 
rule  does  not  apply  to  an  infant. 
Moses  V.  Stevens,  2  Pick.  (Mass.)  332; 
Vent  V.  Osgood,  19  Pick.  (Mass.)  572; 
Gaffney  v.  Hayden,  no  Mass.  137. 
And  again,  where  a  party  contracted 
to  make  certain  articles, each  to  be  paid 
for  at  a  fixed  price  when  finished,  and 
voluntarily  left  some  of  such  articles  in 
an  unfinished  state,  it  was  held  that  he 
could  recover  nothing  for  the  work 
done,  even  though  the  defendant  had 
completed  the  work  at  no  loss  to  him- 
self. Gruetzner  v.  Aude  Furniture 
Co.,  28  Mo.  App.  263;  Robinson  v. 
Hall,  3  Met.  (Mass.)  301. 

Excuses  for  Nonperformance.  —  The 
plaintiff  may  recover  if  performance 
was  prevented  by  the  wrongful  act  of 
the  defendant,  Gregg  v.  Dunn,  38 
Mo.  App.  283;  Reabz/.  Moor,  19  Johns. 
(N.  Y.)  337;  Cutter  v.  Powell,  2  Smith's 
L.  Cas.  i;  Robinson  v.  Hall,  3  Met. 
(Mass.)  301;  Knickerbocker  L.  Ins. 
Co.  V.  Seeleman,  83  111.  446;  or  the 
contract  has  been  abandoned  by  mu- 
tual consent,  Denmead  v.  Coburn,  15 
Md.  29;  Fairfax  Forest  Min.,  etc.,  Co. 
V.  Chambers,  75  Md.  604;  Jenkins  v. 
Long,  8  Md.  142;  Linningdale  v.  Liv- 
ingston, 10  Johns.  (N.  Y.)  36;  Hol- 
linsead  v.  Mactier,  13  Wend.  (N. 
Y.)  276;  or  the  performance  of  it  ren- 
dered   impossible    by    act    of    God» 
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(3)  Quantum  Meruit.  Wherever  work  has  been  done  by  the  plain- 
tiff for  the  defendant  without  any  express  contract  as  to  price,* 
or  the  special  contract  has  been  put  an  end  to  by  the  defendant,* 


Parker  v.  Macomber,  17  R.  I.  674; 
Dermott  v.  Jones,  2  Wall.  (U.  S.)  i; 
Gruetzner  v.  Aude  Furniture  Co.,  28 
Mo.  App.  263;  or  by  the  defendant, 
Cadman  v.  Markle,  76  Mich.  448; 
Greene  v.  Haley,  5  R.  I.  260;  Parker 
V.  Macomber,  17  R.  I.  674;  Gregg  v. 
Dunn,  38  Mo.  App,  283;  Haynes  v. 
St.  Louis  Baptist  Church,  12  Mo.  App. 
536;  Algeo  V.  Algeo,  10  S.  &  R.  (Pa.) 
235;  Harris  v.  Ligget,  i  W.  &  S.  (Pa.) 
301;  Eckel  V.  Murphey,  15  Pa.  St.  488. 
But  see  Emmens  v.  Elderton,  13  C.  B. 
495;  Smith  V.  Hayvvard,  7  Ad.  &  El. 
544,  34  E.  C.  L.  154. 

Where  the  Subject  is  Divisible  and  the 
failure  as  to  part  can  be  fairly  and  ac- 
curately compensated  by  an  appor- 
tionment of  the  consideration,  the  law 
permits  it  to  be  done.  Tucker,  P.  J., 
in  Bream  v.  Marsh,  4  Leigh  (Va.)  21; 
Simmons  v.  Lawrence  Duck  Co.,  133 
Mass.  298;  Cook  v.  Gray,  133  Mass. 
106;  Rodemer  v.  Hazlehurst,  9  Gill 
(Md.)  294;  Sickels  v.  Pattison,  14 
Wend.  (N.  Y.)  257;  Roberts  v.  Have- 
lock,  3  B.  &  A.  404,  23  E.  C.  L.  105; 
Cousins  V.  Paddon,  2  C,  M.  &  R. 
547;  Fitt  V.  Cassanet,  4  M.  &  G.  898. 

1.  Tucker  z/.  Preston,  60  Vt.  473;  Peck 
-v.  Marling,  22  W.  Va.  708;  Frazer  v. 
Gregg,  20  111.  299;  Strattan  v.  Tabb, 
8  111.  App.  225;  Lockwood  v.  Onion, 
56  111.  506;  Rockford,  etc.,  R.  Co.  v. 
Wilcox,  66  111.  417;  Doggett  v.  Ream, 
5  111.  App.  174;  Waggeman  v.  Richard- 
son, 47  111.  App.  219;  Weston  v.  Davis, 
24  Me.  374;  True  v.  McGilvery,  43 
Me.  485;  Tebbetts  v.  Haskins,  16  Me. 
283;  Abbott  V.  Third  School  Dist.,  7 
Me.  118;  III  re  Cooper  (Surrogate's 
Ct.),  27  N.  Y.  Supp.  425;  Hood  V. 
League  (Ala.,  1894),  14  So.  Rep.  572; 
White  V.  Blanchard  (Pa.,  1894),  30  Atl. 
Rep.  204;  Dallas  v.  Columbia  Iron, 
etc.,  Co.,  158  Pa.  St.  444;  Gerz  v. 
Weber  (Pa.,  1894),  29  Atl.  Rep.  761; 
McQueen  v.  Wilson,  51  Mo.  App.  138; 
Fuller  V.  Mowry  (R.  L,  1893),  28  Atl. 
Rep.  606;  Button  v.  Higgins  (Colo. 
App.,  1894),  38  Pac.  Rep.  390;  Snowden 
V.  Clemons  (Colo.,  1894),  38  Pac.  Rep. 
475;  McClary  v.  Michigan  Cent.  R. 
Co.  (Mich.,  1894).  60  N.  W.  Rep.  695; 
Miller  v.  Tracy.  86  Wis.  330;  Beck- 
with  V.  Thompson,  63  Fed.  Rep.  232. 

But  see  Jesserich  v.  Walruff,  51  Mo. 


App.  270;  Westcott  V.  Hinckley  (N. 
J.,  1894),  29  Atl.  Rep.  154;  New  Or- 
leans, etc.,  Co.  V.  Turcan  (La.,  1894), 
15  So.  Rep.  187;  Riley  v.  Riley,  38  W. 
Va.  283;  Teeter  v.  Poe,  48  III.  App. 
158. 

Statute  of  Frauds. — The  plaintiff  may 
recover  upon  a  qtiantum  meruit  under 
an  oral  contract  within  the  statute  of 
frauds.  Mills  v.  Joiner,  20  Fla.  479; 
Cohen  v.  Stein,  61  Wis,  508;  Tucker 
V.  Grover,  60  Wis.  240. 

Sheriffs'  Fees. — A  sheriff's  right  to 
fees  is  statutory,  Campbell  v.  Cothran, 
56  N.  Y.  281;  no  fees  being  allowed  to 
sheriffs  by  the  common  law,  Mitchell 
V.  Reynolds,  10  Mod.  139;  Hildreth  v. 
Ellice,  I  Cai.  (N.  Y.)  192;  2  Bac.  Ab. 
Fees  463;  and  no  question  of  ^Ma«/«w 
meruit  is  therefore  applicable  to  this 
subject,  Preston  v.  Bacon,  4  Conn. 
471;  Peck  V.  Grand  Rapids  Nat.  Bank, 
51  Mich.  353. 

Extra  Work. — The  value  of  extra 
work  may  often  be  recovered  under 
this  count.  Hunter  v.  Felton,  61  Vt. 
359;  Marshall  Foundry,  etc.,  Co.  v. 
Pittsburgh  Traction  Co.,  138  Pa.  St. 
266;  Henderson  Bridge  Co.  v.  Mc- 
Grath,  134  U.  S.  260;  Wilson  v.  U.  S.,  23 
Ct.  of  CI.  77;  Abbott  V.  Gatch,  13  Md. 
314;  Baltimore  Cemetery  Co.  v.  Co- 
burn,  7  Md.  202;  Seymour  v.  Long 
Dock  Co.  20  N.  J.  Eq.  397;  Bachelder 
V.  Bickford,  62  Me.  526. 

2.  DeBenardy  v.  Harding,  8  Exch. 
822;  Cutter  V.  Powell,  2  Smith's  L. 
Cas.  i;  Greene  v.  Haley,  5  R.  I.  260; 
Mitchell  V.  Scott,  41  Mich.  108;  Cad- 
man V.  Markle,  76  Mich.  448;  Fitz- 
gerald V.  Allen,  128  Mass.  232;  Thayer 
V.  Wadsworth,  19  Pick.  (Mass.)  349; 
Moulton  V.  Trask,  9  Met.  (Mass.)  577; 
Rodemer  v.  Hazlehurst,  9  Gill 
(Md.)  294;  Derby  v.  Johnson,  21  Vt. 
17;  Coon  V.  Greenman,  7  Wend.  (N.  Y.) 
121;  Dubois  v.  Delaware,  etc..  Canal 
Co.,  4  Wend.  (N.  Y.)  285;  Merrill  v. 
Ithaca,  etc.,  R.  Co.,  16  Wend.  (N.  Y.) 
586;  Shaw  V.  Lewiston,  etc..  Turnpike 
Co.,  3  Pa.  St.  445;  Pedan  v.  Hopkins, 
13  S.  &  R.  (Pa.)  45;  Guerdon  v.  Cor- 
bett,  87  111.  272.  Even  when  the  con- 
tract was  under  seal.  Butts  v.  Hunt- 
ley, 2  111.  410.  And  he  may  recover 
what  his  work  and  labor  is  worth, 
whether  it  be  of  value  to  the  defend- 
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or  the  performance  rendered  impossible  by  act  of  God,*  or  the 
plaintiff  has  in  good  faith  performed  his  part,  but  not  in  accord- 
ance with  the  terms  of  the  contract,  and  the  defendant  has  ac- 
cepted the  work,  he  [the  plaintiff]  may  recover  the  value  of  his 
work,  under  the  count  for  work  and  labor.* 

21  Ga.  157;  Carroll  z*.  Giddings,  58  N. 
H.  333;  Clark  v.  Manchester,  51  N. 
H.  594;  and  sometimes  even  after  dis- 
missal for  good  cause,  if  his  services 
have  been  beneficial,  Lawrence  v. 
Gullifer,  38  Me.  532;  Jones  v.  Jones, 
2  Swan  (Tenn.)  605;  Eaken  v.  Harri- 
son, 4  McCord  (S.  Car.)  249;  Byrd  v. 
Boyd,  4  McCord  (S.  Car.)  246;  Robin- 
son V.  Sanders,  24  Miss.  391;  Hill  v. 
Green,  4  Pick.  (Mass.)  114;  Champion 
V.  Hartshorn,  9  Conn.  574. 

And  unjustifiable  interference  may 
justify  a  stoppage  of  work  and  admit 
of  a  recovery  on  a  qtiantutn  meruit. 
Guerdon  v.  Corbett,  87  111.  272;  Cook 
V.  Gray,  133  Mass.  106. 

Generally,  however,  the  declaration 
for  dismissing  a  servant  before  the 
stipulated  time  should  be  special. 
Hulle  V.  Heightman,  2  East  145;  Smith 
V.  Hayvvard,  7  Ad.  &  El.  544,  34  E. 
C.  L.  154;  Ridgway  v.  Hungerford 
Market  Co.,  3  Ad.  &  El.  171:  30  E.  C. 
L.  59;  Fewings  v.  Tindal,  i  Exch.  295; 
Lilley  z/.  Elwin,  11  Q.  B.  742;  Goodman 
V.  Pocock,  15  Q.  B.  576;  Emmens  v. 
Elderton,  13  C.  B.  495;  Derby  v. 
Johnson,  21  Vt.  17;  Hall  v.  Rupley,  10 
Pa.  St.  231;  Clark  v.  Marsiglia,  i  Den. 
(N.  Y.)  317;  Webster  v.  Enfield,  10 
111.  298;  Moulton  V.  Trask,  9  Met. 
(Mass.)  577;  Sloan  v.  Hayden,  no 
Mass.  141;  Partington  v.  Wamsuta 
Mills,  no  Mass.  467;  Moore  v.  Nason, 
48  Miss.  300. 

1.  Dermott  v.  Jones,  2  Wall.  (U.  S.) 
i;  Haynes  v.  St.  Louis  Baptist  Church, 
12  Mo.  App.  536. 

Death. — Parker  v.  Macomber,  17  R. 
I,  674;  Carpenter  v.  Gay,  12  R.  I. 
306;  Wolfe  V.  Howes,  20  N.  Y.  197. 

Sickness. — Fuller  v.  Brown,  11  Met. 
(Mass.)  440;  White  v.  Currier,  5  Dane 
Ab.  (Mass.)  no;  Seaver  v.  Morse,  20 
Vt.  620;  Fenton  v.  Clark,  n  Vt.  557; 
Clark  V.  Gilbert,  26  N.  Y.  279;  Coe  v. 
Smith,  4  Ind.  79;  Lakeman  v.  Pollard, 
43  Me.  463;  Dickey  v.  Linscott,  20  Me. 
453;  Ryan  V.  Dayton,  25  Conn.  188; 
Green  v.  Gilbert,  21  Wis.  395;  McMul- 
len  V.  Kelso,  4  Tex.  235. 

2.  Thompson  v.  Allsman,  7  Mo.  531; 
Rude  V.  Mitchell,  97  Mo.  365;  Whipple 
V.   Parker,  29  Mich.  374;    Hanley  v. 


ant  or  not.  Mooney  v.  York  Iron  Co., 
82  Mich.  263. 

Work  Abandoned  by  PlaintiflF. — The 
common-law  doctrine  was  that  where 
the  plaintiff  has  abandoned  his  work 
without  legal  excuse,  he  cannot  re- 
cover for  the  work  done  or  materials 
furnished  upon  a  quajitum  meruit. 
Taft  V.  Montague,  14  Mass.  282; 
Olmstead  v.  Beale,  19  Pick.  (Mass.) 
529;  Snow  V.  Ware,  13  Met.  (Mass.) 
50;  Reab  v.  Moor,  19  Johns.  (N.  Y.) 
337;  Champlin  v.  Rowley,  18  Wend. 
(N.  Y.)  187;  Lantry  v.  Parks,  8  Cow. 
(N.  Y.)  63;  Wilderman  v.  Pitts,  29  111. 
App.  528;  Coates  v.  Sangston,  5  Md. 
121;  Haynes  v.  St.  Louis  Baptist 
Church,  12  Mo.  App.  536;  Jennings  v. 
Camp,  13  Johns.  (N.  Y.)  94.  But  this 
has  gradually  fallen  into  disfavor,  and 
the  rule  laid  down  in  Britton  v.  Turner, 
6  N.  H.  481,  has  in  many  of  the  states 
supplanted  it. 

This  rule  is  that  the  party  employed 
may  sue  on  a  quantum  meruit  for  his 
services,  although  he  has  himself 
broken  the  contract,  and  recover  for 
the  value  of  his  services  to  his  em- 
ployer, who  may,  however,  introduce 
the  breach  of  the  contract  in  mitiga- 
tion of  damages.  Pixler  v.  Nichols, 
8  Iowa  106;  McClay  v.  Hedge,  18 
Iowa  66;  Duncan  v.  Baker,  21  Kan. 
99;  Lee  V.  Ashbrook,  14  Mo.  379; 
Lamb  v.  Brolaski,  38  Mo.  53;  Yeats 
V.  Ballentine,  56  Mo.  530;  Rude  v. 
Mitchell,  97  Mo.  365;  Fleischman  v. 
Miller,  38  Mo.  App.  177;  Halpin  Mfg. 
Co.  V.  School  Dist.,  54  Mo.  App.  371; 
Bedow  V.  Tonkin  (S.  Dak.,  1894),  59 
N.  W.  Rep.  222;  Parcell  I'.  McComber, 
II  Neb.  209;  Hillyard  v.  Crabtree,  11 
Tex.  264;  Fenton  v.  Clark,  n  Vt.  560; 
Gilman  v.  Hall,  n  Vt.  510. 

Services  Eendered  Must  Be  of  Value. — 
The  Brabo,  33  Fed.  Rep.  884;  Taft  v. 
Montague,  14  Mass.  282;  Coates  v. 
Sangston,  5  Md.  121;  Yeats  v.  Ballen- 
tine, 56  Mo.  530.  But  see  Mooney  v. 
York  Iron  Co.,  82  Mich.  263. 

Dismissal  of  Servants. — A  servant 
wrongfully  discharged  may  recover 
the  value  of  his  services  rendered  on 
a  quantum  meruit,  Ehrlich  v.  ^Etna 
L.  Ins.  Co.,  88  Mo.  249;  Brittv.  Hays, 
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g.  Money  Paid — (i)  AllegationandProof  of  Request. — In  order 
to  enable  one  who  has  paid  money  to  the  use  of  another  to  main- 
tain the  count  for  money  paid,  the  money  paid  must  be  alleged  and 
shown  to  have  been  paid  upon  the  request,  express  or  implied, 
of  the  defendant.* 


Walker,  79  Mich.  607;  Pierce  v.  Paine, 
28  Vt.  34;  Emery  v.  Smith,  46  N.  H. 
151;  Watchman  v.  Crook,  5  Gill  &  J. 
(Md.)  240;  Abbott  V.  Gatch,  13  Md. 
314;  Withers  v.  Greene,  9  How.  (U. 
S.)2r4;  Van  Buren  v.  Digges,  11  How. 
(U.  S.)  461;  Dermott  v.  Jones,  2  Wall. 
(U.  S.)  i;  Ponce  v.  Smith,  84  Me.  266; 
Hughes  V.  Eschback,  7  D.  C.  66; 
Snow  V.  Ware,  13  Met.  (Mass.)  42; 
Taylor  v.  Renn,  79  111.  \%i\  Blakeslee 
V.  Holt,  42  Conn.  226;  Standard  Gas- 
light Co.  V.  Wood,  61  Fed.  Rep.  74. 

But  there  can  be  no  recovery  unless 
the  owner  actually  accepts  the  work, 
Bozarth  v.  Dudley,  44  N.  J.  L.  304; 
except  where  acceptance  will  be  pre- 
sumed, Prairie  Farmer  Co.  v.  Taylor, 
69  111.  440. 

Special  Contract. — But  where  there 
has  been  a  special  contract  as  to  both 
the  nature  and  character  of  the  ser- 
vices, and  the  price  to  be  paid,  if  the 
plaintiff  rely  upon  the  contract,  he 
must  declare  on  it  and  its  breach 
specially,  not  on  the  common  counts 
in  assumpsit.  Tate  v.  Torcoutt  (Mich., 
1894),  58  N.  W.  Rep.  993.  And  see 
Andre  v.  Hardin,  32  Mich.  324;  Moore 
V.  Nason,  48  Mich.  300;  Van  Fleet  v. 
Van  Fleet,  50  Mich,  i;  Walker  v. 
Bietry,  24  La.  Ann.  349;  Bull  v.  St. 
Johns,  39  Ga.  78;  Provost  v.  Carlin, 
28  La.  Ann.  595;  Gill  v.  Vogler,  52 
Md.  663;  Wilder  v.  Colby,  134  Mass. 
377;  Phelps  V.  Hubbard,  59  111.  79; 
Burkham  v.  Spiers,  56  Ala.  547;  Tim- 
berlake  v.  Thayer  (Miss.,  1894),  14 
So.  Rep.  446;  Butt  V.  Williams  (Miss., 
1894),  15  So.  Rep.  130.  But  see  Keogh 
Mfg.  Co.  V.  Eisenberg  (C.  PI.),  27 
N.  Y.  Supp.  356;  Bedow  v.  Tonkin  (S. 
Dak.,  1894),  59  N.  W.  Rep.  222. 

Part  Payment. — Nor  can  a  recovery 
be  had  upon  a  quantum  meruit  where 
part  payment  has  been  received,  with- 
out a  return  of  what  has  been  paid. 
Besley  v.  Dumas,  6  111.  App.  291; 
Brooks  V.  Gates,  8  111.  App.  428. 

1.  Maryland.  —  Commercial,  etc., 
Nat.  Bank  v.  Baltimore  First  Nat. 
Bank,  30  Md.  18;  Baltimore  v.  Hughes, 
I  Gill  &  J.  (Md.)  497;  Wharton  v.  Cal- 
lan,  2  Gill  (Md.)  173;  Ott  v.  Chapline, 
3  Har.  &  M.  (Md.)323. 


Alabama. — Beard  v.  Horton,  86  Ala. 
202;  Wharton  v.  Franks,  9  Port.  (Ala.* 
232. 

Massachusetts.  —  Mansfield  v.  Ed- 
wards, 136  Mass.  15;  Brown  z/.  Fales, 
139  Mass.  21 ;  Priest  v.  Hale,  155  Mass. 
102;  Packard  v.  Lienow,  12  Mass.  11; 
Emerson  v.  Baylies,  19  Pick.  (Mass.) 
55;  Cornwall  v.  Gould,  4  Pick.  (Mass.) 
447;  Douglass  V.  Moody,  9  Mass.  553; 
Randall  v.  Rich,  11  Mass.  498;  Chan- 
dler V.  Brainard,  14  Pick.  (Mass.)  285. 

Missouri. — Mansur  v.  Murphy,  49 
Mo.  App.  266. 

Illinois. — Power  v.  Rankin,  114  111. 
52;  Cairo,  etc.,  R.  Co.  v.  Fackney,  78 
111.  116;  Briscoe  v.  Power,  64  111.  72; 
Durant  v.  Rogers,  71  111.  i2i;  Perin  z/. 
Parker,  25  111.  App.  465;  Baum  v, 
Parkhurst,  26  111.  App.  128. 

Vermont. — Woodstock  v.  Hancock, 
62  Vt.  348;  Lapham  v.  Barnes,  2  Vt. 
213. 

Florida. — Meinhardt  v.  Mode,  22 
Fla.  279. 

Pennsylvania. — Hassinger  v.  Solms, 
5  S.  &  R.  (Pa.)  4;  Craig  v.  Craig,  5 
Rawle  (Pa.)  91;  Morrison  v.  Berkey, 
7  S.  &  R.  (Pa.)  238;  Taylor  v.  Gould, 
57  Pa.  St.  152;  Wharton  v.  William- 
son, 13  Pa.  St.  273. 

New  York.  —  Bonney  v.  Seely,  s 
Wend.  (N.  Y.)  481;  Ainslie  v.  Wilson, 

7  Cow.  (N.  Y.)  662;  Rensselaer  Glass 
Factory  v.  Reed,  5  Cow.  (N.  Y.)  603; 
Gumming  v.  Hackley,  8  Johns.  (N.  Y.) 
202;  Wetherby  v.  Mann,  11  Johns. 
(N.  Y.)  518;  Beach  v.  Vanderburgh, 
10  Johns.  (N.  Y.)  361. 

New  Hampshire. — Pearson  v.  Parker, 
3  N.  H.  366;  Lord  v.  Staples,  23  N.  H. 
448. 

Rhode  Island. — North  Providence  v. 
Dyerville  Mfg.  Co.,  13  R.  I.  45. 

Maine. — Willis  v.  Hobson,  37  Me. 
403:   Benson  v.  Thompson,  27  Me.  471. 

Michigan. — Bay  City  Bank  v.  Lind- 
say, 94  Mich.  176. 

New  Jersey. — Cook  v.  Linn,  ig  N.  J. 
L.  II. 

I  Saund.  264,  note  (i);  Stokes  v. 
Lewis,  I  T.  R.  20;  Exall  v.  Partridge, 

8  T.  R.  308;  Brittian  v.  Lloyd,  14 
M.  &  W.  762. 

Promise  to  Bepay. — Where  a  person 
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(2)  Request  Implied. — But  where  there  is  a  duress,  either  of 
person  or  property,*  or  in  case  of  a  voluntary  payment  there  is 
a  subsequent  express  promise  to  pay  by  the  defendant,*  or  there 
is  a  legal  liability  to  pay  the  debt  or  answer  for  the  default  or  mis- 
carriage of  another,  the  law  will  imply  the  request.^ 


spends  his  own  money  for  his  own 
benefit  under  an  express  promise  of 
another  person  to  repay  the  amount, 
he  may  recover  as  for  money  paid. 
Devecmon  v.  Shaw,  69  Md.  199;  Bir- 
mingham Lumber  Co.  v.  Brinson 
(Ga.,  1894),  20  S.  E.  Rep.  437. 

Voluntary  or  Officious  Payments. — No 
person  can  make  another  a  debtor 
against  his  will;  and  a  voluntary  pay- 
ment of  the  debt  of  another  without 
his  knowledge  or  consent,  cannot  be 
recovered  back  under  this  count. 
Crumlish  v.  Central  Imp.  Co.,  38  W. 
Va.  390;  Meier  v.  Meier,  15  Mo.  App. 
68,  88  Mo.  566;  Baltimore  v.  Hughes, 
I  Gill  &  J.  (Md.)  497;  Marengo  County 
V.  Lyles  (Ala.,  1893),  12  So.  Rep.  412; 
Rumney  v.  Ellsworth,  4  N.  H.  138; 
Weakley  v.  Brahan,  2  Stew.  (Ala.)  500; 
Beard  v.  Horton,  86  Ala.  202;  Winsor 
V.  Savage,  9  Met.  (Mass.)  346;  Jones 
V.  Wilson,  3  Johns.  (N.  Y.)  434;  Tay- 
lor «'.  Baldwin,  10  Barb.  (N.  Y.)  626; 
Oden  V.  Elliott,  10  B.  Mon.  (Ky.)  313; 
Child  V.  Morley,  8  T.  R.  610;  Gallway 
V.  Mathew,  10  East  264.  In  Mansur 
V.  Murphy,  49  Mo.  App.  266,  the  plain- 
tiffs and  defendant  shipped  on  the 
same  train  a  car-load  of  hogs  each, 
the  defendant  accompanying  the  ship- 
ment. He  sold  both  car  lots  to  the 
same  persons,  advising  the  purchasers 
to  whom  each  car  lot  belonged.  The 
next  day  after  the  defendant's  return 
the  vendees  sent  by  mail  to  the  plain- 
tiffs their  account  sales,  which  was  ac- 
companied by  a  check  on  the  American 
National  Bank,  etc.,  payable  to  the 
order  of  the  plaintiffs,  for  the  aggre- 
gate net  amount  of  the  sales  of  both 
car  lots.  The  check  being  drawn  in 
that  shape  without  the  defendant's 
consent,  he  demanded  of  the  plain- 
tiffs his  share  of  the  money,  and  the 
plaintiffs  gave  to  the  defendant  their 
own  check  for  his  share  of  the  sale. 
Both  checks  were  sent  to  the  same 
bank  for  collection.  The  defendant 
at  once  collected  the  check  of  the 
plaintiffs,  but  the  check  of  the  ven- 
dees was  dishonored  owing  to  the  fact 
that  the  American  National  Bank  was 
in  the  hands  of  a  bank  examiner.  The 
plaintiffs  upon  learning  of  the  suspen- 


sion of  the  bank  demanded  of  the 
defendant  the  return  of  the  money, 
which  he  had  collected  on  their  check, 
and  upon  his  refusal  to  accede  to  their 
demand,  requested  him  to  join  in  en- 
forcing the  collection  of  the  check  of 
the  vendees,  which  the  defendant  also 
refused  to  do.  The  defendants  col- 
lected the  check  by  legal  proceedings 
against  the  vendees,  and  having  in- 
curred an  expense  of  $182.85  in  doing 
so,  sued  the  defendant  for  his  share 
under  this  count,  but  the  court  held 
that  there  could  be  no  recovery.  See 
also  Briscoe  v.  Power,  64  111.  72. 

1.  Keith  V.  Easton  Cong.  Parish,  21 
Pick.  (Mass.)  261;  Nichols  v.  Buck- 
nam,  117  Mass.  488;  Hale  v.  Huse, 
10  Gray  (Mass.)  99;  Godfrey  v.  Rice, 
59  Me.  308;  Walker  v.  Smith,  28  Ala. 
569;  Smart  v.  White,  73  Me.  332;  Sar- 
gent V.  Currier,  49  N.  H.  310;  Lehigh 
Coal,  etc.,  Co.  v.  Brown,  100  Pa.  St. 
338;  Sapsford  v.  Fletcher,  4  T.  R.  511: 
Stone  V.  Evans,  Peake's  Add.  Cas.  94. 
See  tits.  Duress  and  Payments,  Am. 
&  Eng.  Ency.  Law. 

Trick,  Deceit,  etc. — Where  a  person 
owes  a  debt,  and  by  any  trick,  deceit, 
or  contrivance  causes  another  to  pay 
it,  the  party  paying  it  may  maintain 
an  action  for  money  paid,  and  the 
means  used  to  bring  about  such  pay- 
ment are  immaterial.  Cross  v.  Chesh- 
ire, 7  Exch.  43;  Scoles  v.  Wright, 
Wright  (Ohio)  92;  Evans  v.  Billingslea, 
32  Ala.  395. 

2.  Kenan  v.  Halloway,  16  Ala.  53; 
Wolff  V.  Matthews,  39  Mo.  App.  376; 
Meier  v.  Meier,  88  Mo.  566;  Fowler  v. 
Hall,  7  111.  App.  332;  Belfast  Nat. 
Bank  v.  Stockton,  72  Me.  522. 

3.  Nutter  v.  Sydenstricker,  11  W.  Va. 
535;  Hale  V.  Huse,  10  Gray  (Mass.) 
99;  Brigden  v.  Cheever,  10  Mass.  450; 
Ticonic  Bank  v.  Smiley,  27  Me.  225; 
Reeves  v.  Goff.  3  N.  J.  L.  194:  Will- 
iams V.  Sheppard,  13  N.  J.  L.  76; 
White  V.  Brown,  29  N.  J.  L.  308; 
Hogg  V.  Longstreth,  97  Pa.  St.  255; 
Kearney  v.  Tanner,  17  S.  &  R.  (Pa.) 
94;  Trevor  v.  Perkins,  5  Whart.  (Pa.) 
244;  Horbach  v.  Reeside,  5  Whart. 
(Pa.)  223;  Brittian  v.  Lloyd,  14  M.  & 
W.  762;  Lewis  V.  Campbell,  8  C.  B. 
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(3)  When  the  Count  will  Not  Lie. — Where  the  sum  which  the 
plaintiff  has  paid  is  in  the  nature  of  unHquidated  damages  or 
costs,  and  cannot  be  considered  as  strictly  paid  in  discharge  of  a 
debt  due  from  the  defendant,*  or  where  the  plaintiff  has  merely- 
been  obliged  to  give  security,  *  or  his  goods  have  been  sold  under 
distress  for  the  defendant's  debt,  the  count  will  not  lie,  and  the 
declaration  must  be  special.' 


541;  Moule  V.  Garrett,  L.  R.  5  Exch. 
132. 

Contribution. — See  Homes  v.  Dana, 
12  Mass.  190;  Farmington  Academy 
V.  Allen,  14  Mass.  172;  Bryant  v. 
Goodnow,  5  Pick.  (Mass.)  228;  Wiggin 
V.  Suffolk  Ins.  Co.,  18  Pick.  (Mass.) 
145;  Ive^z'.  Sterling,  6  Met.  (Mass.) 
310;  Hall  V,  Thayer,  12  Met.  (Mass.) 
130;  Mirick  v.  French,  2  Gray  (Mass.) 
423;  McGregory  v.  McGregory,  107 
Mass.  543;  Harvey  v.  Drew,  82  111. 
606;  Buckmaster  v.  Grundy,  8  111.  626; 
North  America  Bank  v.  McCall,  3 
Binn.  (Pa.)  338;  Kellv  v.  Evans,  3  P. 
&  W.  (Pa.)  387;  Galb'reath  v.  Moore, 
2  Watts  (Pa.)  86;  for  costs.  Grain  v. 
Hutchinson,  8  111.  App.  179;  Perkins 
V.  Davis,  109  Mass.  239. 

Codefendants. — One  of  several  co- 
defendants  paying  a  judgment  or  de- 
cree founded  on  contract,  or  quasi 
contract,  may  have  contribution  of  his 
codefendants.  Dupuy  v.  Johnson,  i 
Bibb  (Ky.)  563. 

Joint  Contractors. — Where  several 
persons  jointly  contract  for  a  chattel 
to  be  made  or  procured  for  the  com- 
mon benefit  of  all,  and  the  executors 
of  any  party  dying  are  by  agreement 
to  stand  in  the  place  of  such  party, 
although  the  legal  remedy  Qf  the  party 
employed  would  be  solely  against  the 
survivors,  the  law  would  imply  a  con- 
tract, on  the  part  of  the  deceased,  that 
his  executors  should  pay  his  propor- 
tion of  the  article  to  be  furnished. 
Prior  V.  Hembrow,  8  M.  &  W.  873. 

Sureties. — Where  parties  are  jointly 
and  severally  liable  to  the  holders  of 
a  note,  one  who  has  paid  the  note 
may  bring  an  action  for  money  paid 
against  his  cosurety  for  contribution. 
Carroll  v.  Bowie,  7  Gill  (Md.)  34; 
Craig  V.  Craig,  5  Rawle  (Pa.)  91: 
Steckel  v.  Steckel,  28  Pa.  St.  233; 
Lord  V.  Staples,  23  N.  H.  448;  Mans- 
field V.  Edwards,  136  Mass.  15;  Chitty 
Cont.  (nth  Am.  ed.)88on.;  Daviesz/. 
Humphreys,  6  M.  &  W.  153;  Pitt  v. 
Purssord,  8  M.  &  W.  538.  And  where 
an  agreement  has  been  made  between 


three  indorsers  to  be  equally  bound, 
and  the  note  is  renewed  with  only  one 
on  it,  he  may  recover  contribution 
from  the  other  two.  Young  v. 
Thweatt,  12  Gratt.  (Va.)  i;  Love  v. 
Gibson,  2  Fla.  59S. 

Payment  of  Debt  Barred  by  Limitations. 
— One  copromissor,  who  pays  a  debt 
barred  by  the  act  of  limitations  against 
the  consent  of  his  codebtor,  cannot 
maintain  an  action  for  contribution 
against  such  codebtor.  Ellicott  v. 
Nichols,  7  Gill  (Md.)  86.  But  a  surety 
on  a  joint  note,  whose  liability  is  barred 
by  the  statute  of  limitations,  can  waive 
his  privilege  if  he  choose  and  take  up 
the  note  and  enforce  it  against  his 
principal,  if  the  latter  has  kept  it  alive 
against  himself.  McClatchie  v.  Dur- 
ham, 44  Mich.  435. 

Brokers.  —  The  employment  of  a 
broker  to  buy  or  sell  shares  operates 
as  a  request  to  make  all  payments  re- 
quired by  the  rules  of  the  stock  ex- 
change or  other  share  market,  and 
money  so  paid  may  be  recovered  un- 
der this  count.  Bayley  v.  Wilkins,  7 
C.  B.  886;  Westropp  v.  Solomon,  8  C. 
B.  345:  Smith  V.  Lindo,  5  C.  B.  N.  S. 
587;  Brittian  v.  Lloyd,  14  M.  &  W. 
762;  Perin  v.  Parker,  126  111.  201,  25 
111.  App.  465. 

1.  Spurrier  v.  Elderton,  5  Esp.  3; 
Canfield  v.  Gilbert,  4  Esp.  223;  Child 
V.  Morley,  8  T.  R.  610;  Smith  v.  Nissen, 
I  T.  R.  269;  Cowley  v.  Dunlop,  7  T. 
R.  565. 

2.  Pearson  v.  Parker,  3  N.  H.  366; 
Cornwall  v.  Gould,  4  Pick.  (Mass.)  444; 
Chandler  v.  Brainard,  14  Pick.  (Mass.) 
285;  Ingalls  V.  Dennett,  6  Me.  79; 
Craig  V.  Craig,  5  Rawle  (Pa.)  91; 
Kearney  v.  Tanner,  17  S.  &  R.  (Pa.) 
94;  Wetherby  v.  Mann,  11  Johns. 
(N.  Y.)  518;  Gumming  v.  Hackley,  8 
Johns.  (N.  Y.)  206. 

3.  Chitty  on  Pleadings,  362;  Rogers 
V.  Maw,  15  M.  &  W.  444;  Randall  v. 
Rich,  II  Mass.  494;  Miller  v.  Miller,  7 
Pick.  (Mass.)  133;  Lord  v.  Staples,  23 
N.  H.  448;  Morrison  v.  Berkley,  7  S. 
&  R.  (Pa.)  238. 
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i 

W      h.  Money  Lent — (i)   What  is  Necessary  to  Sustain  the  Count. 
*-  — To  sustain  the  count  for  money  lent  to  the  defendant  by  the 

plaintiff  something  more  than  the  mere  payment  of  money  by  the 

plaintiff  to  the  defendant,*  or  to  a  third  party  on  account  of  the 

defendant,  must  be  shown.* 

(2)  Nature  of  the  Loan. — To  support  the  count  the  payment 

must  have  been  essentially  a  loan'  of  money*  to  the  defendant* 


1.  Welch  V.  Seaborn,  i  Stark.  474,  2 
E.  C.  L.  182;  Morse  v.  Bogert,  4  Den. 
(N.  Y.)  108;  Hough  V.  Comstock,  97 
Mich.  11;  Lowrey  t/.  Robinson,  141  Pa. 
St.  189;  Brown  v.  Campbell,  i  S.  &  R. 
(Pa.)  176;  Gushing  v.  Gore,  15  Mass. 
74;  Hay  V.  Hide,  i  D.  Chip.  (Vt.)  214; 
Peniston  v.  Wall,  3  J.  J.  Marsh.  (Ky.) 
37;  Cummings  v.  Long,  25  Minn.  337; 
McFarland  v.  Shipp,  17  Ark.  41.  Thus, 
where  the  plaintiff  gave  the  defend- 
ant's testator  his  checks,  and  the  lat- 
ter received  the  amount  thereof  from 
the  plaintiffs,  it  was  held  that  there 
was  no  sufficient  evidence  to  sustain 
an  action  for  money  lent.  Fall  v. 
Haines,  65  N.  H.  118.  But  one  who, 
by  mistake,  has  delivered  up  a  note, 
upon  which  a  balance  is  due,  may  re- 
cover it  in  an  action  for  money  lent, 
Baxter  v.  Paine,  16  Gray  (Mass.)  273; 
and  it  was  held  sufficient  evidence  to 
support  this  count,  where  the  defend- 
ant came  to  a  river  bank  and  called  to 
the  intestate,  who  lived  on  the  oppo- 
site side  of  the  river,  and  the  latter 
went  across  the  river,  where  the  two 
held  some  conversation,  after  which 
the  intestate  returned  to  his  house, 
had  his  wife  count  him  out  $500,  with 
which  he  immediately  recrossed  the 
river,  where  he  was  seen  to  hand  the 
defendant  something,  the  intestate 
having  stated  to  his  wife  that  he  was 
going  to  loan  the  money  to  the  defend- 
ant, and  having  immediately  on  his 
return  said  that  he  had  done  so, 
Mayes  v.  Power,  79  Ga.  631. 

2.  Douglass  V.  Reynolds,  7  Pet. (U.S.) 
113;  Hamilton  v.  Starkweather,  28 
Conn.  138;  Newson  v.  Storrs,  2  Root 
(Conn.)  44;  Trunick  v.  Gilchrist,  81 
Pa.  St.  160;  Colburn  v.  Monroe  First 
Baptist  Church,  60  Mich.  198;  Harris z/. 
Huntbach,  i  Burr.  373;  Bull  v.  Sibbs,  8 
T.  R.  328. 

3.  Johnson  v.  Jennings,  10  Gratt. 
(Va.)  I ;  Richardson  v.  Williams,  49  Me. 
558;  Winsor  v.  Savage,  9  Met.  (Mass.) 
346;  Robbins  v.  Potter,  98  Mass.  532; 
Curriers'.  Davis,  iii  Mass.  480.  But  no 
express    promise    to   repay    need    be 


proved.  Parker  v.  Newland,  i  Hill 
(N.  Y.)  87;  Whitman  v.  Lake,  32  Wis. 
189.  And  sometimes  the  plaintiff  may 
recover  on  the  count  for  money  lent, 
where  a  special  agreement  has  been 
entered  into  and  rescinded.  James  v. 
Cotton,  7  Bing.  266,  20  E.  C.  L.  126; 
Bristowe  v.  Needham,  9  M.  &  W.  729; 
Dickerson  v.  Merriman,  100  111.  342. 
But  the  mere  fact  that  the  plaintiff  has 
paid  money  for  the  defendant,  or  that 
the  defendant  has  received  and  re- 
tained money  belonging  to  the  plain- 
tiff, will  not  sustain  this  action.  Smith 
V.  Crocker,  2  Root  (Conn.)  84;  Beach 
V.  Vandenburgh,  10  Johns.  (N.  Y.) 
361;  Charleston  v.  Hubbard,  9  N.  H. 
195 ;  Bancroft  v.  Abbott,  3  Allen  (Mass.) 
524- 

Money  Promised  to  be  Loaned. — As- 
sumpsit for  money  lent  will  not  lie  to 
recover  money  promised  to  be  loaned, 
Conway  v.  Log  Cabin,  etc.,  Bldg. 
Assoc,  52  Md.  136;  at  least  after  the 
expiration  of  the  time  within  which  it 
was  to  have  been  paid  back,  Stanley 
V.  Nye,  51  Mich.  232. 

4.  Harrington  v.  M'Morris,  i  Marsh. 
33.  5  Taunt.  228;  Nightingale  v. 
Devisme,  5  Burr.  2589,  2  W.  Bl.  684; 
Jones  V.  Brinlev,  i  East  i;  Howard  v. 
Danbury,  2  C.  B.  803,  52  E.  C.  L.  803. 
And  the  loan  of  stock  or  specific  ar- 
ticles is  not  sufficient.  Maxwell  v. 
Jameson,  2  B.  &  Aid.  51.  But  see  Glyn 
V.  Hertel,  8  Taunt.  208;  Mansker  v. 
State,  I  Mo.  452,  and  cases  cited 
supra,  under  IV,  6,  d.  The  Considera- 
tion, 

5.  Marriott  v.  Lister,  2  Wils.  141; 
Otis  V.  Stockton,  76  Me.  506;  Colburn  v. 
Monroe  First  Baptist  Church,  60  Mich. 
198.  In  a  suit  on  a  joint  and  several 
note  by  the  payee  against  one  of  the 
signers,  where  the  plaintiff  testified 
that  before  the  note  was  executed  the 
defendant  had  told  her  he  did  not 
want  her  money,  but  M.  did ;  that  after- 
wards M.  brought  the  note  signed  by 
himself  and  the  defendant,  and  re- 
ceived the  money;  it  was  held  that  the 
defendant  was  only  a  surety  and  there 
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by  the  plaintiff.* 

Benefit  of  Defendant. — It  IS  not  necessary,  however,  that  the  money 
should  have  been  given  to  the  defendant,  or  that  he  should  have 
derived  any  material  benefit  from  it,  if  the  loan  was  made  to  him 
and  upon  his  sole  credit  and  promise.* 

Loan  for  Illegal  Purpose. — But  if  the  loan  was  made  with  an 
understanding  and  intention  on  the  part  of  the  lender  that  it  was 
to  be  used  for  illegal  or  immoral  purposes,  it  cannot  be  recovered 
back  under  this  count  or  in  special  assumpsit.* 

i.  Money  Had  and  Received — (i)  Nature  of  the  Considera- 
tion to  be  Shown — (a)  In  General. — To  sustain  the  count  for  money 
received  by  the  defendant  for  the  use  of  the  plaintiff,  it  is  only 
necessary  to  show  that  the  defendant  has  obtained  possession  of 


could  be  no  recovery  in  general  as- 
sumpsit. Arbuckle  v.  Templeton,  65 
Vt.  205.  But  where  A  lent  money  to 
B,  but  charged  it  to  a  firm  with  which 
he  had  dealings,  and  from  whom  he 
thought  he  might  get  it,  as  the  firm 
was  indebted  to  B,  who  received  no 
credit  for  the  amount,  it  was  held  that 
B  was  liable  for  money  lent.  Trunick 
V.  Gilchrist,  81*  Pa.  St.  160. 

Defendant's  Promise  Collateral. — The 
action  must  be  special  wherever 
the  defendant's  promise  is  collateral. 
Douglass  V.  Reynolds,  7  Pet.  (U.  S.) 
113;  Marston  v.  Boynton,  6  Met. 
(Mass.)  127;  Power  v.  Rankin,  114  111. 
52;  Bank  of  England  v.  Glover,  2  Ld, 
Raym.  753;  i  Saund.  211  (b);  Butcher 
V.  Andrews,  i  Salk.  23,  3  Salk.  15; 
Matson  v.  Wharam,  2  T.  R.  81;  Stone 
V.  MacNair,  i  Moore  126:  Stephenson 
V.  Hardie,  3  Wils.  388. 

1.  Perkins  v.  Dunlap,  5  Me.  268; 
Sims      V.      Bond,      5      B.      &      Aid. 

389- 

Discounting  Draft. — But  an  action  on 
the  common  count  for  money  lent  will 
lie  against  an  acceptor  of  a  draft  in 
favor  of  a  party  who  has  discounted  it. 
Butler  V.  American  Toy  Co.,  46  Conn. 
136. 

2.  Marston  v.  Boynton,  6  Met. 
(Mass.)  127;  Douglass  v.  Reynolds,  7 
Pet.  (U.  S.)  113;  Hamilton  v.  Stark- 
weather, 28  Conn.  138;  Bull  v.  Sibbs. 
8  T.  R.  328;  Stephenson  v.  Hardy,  3 
Wils.  388. 

Money  Borrowed  in  Behalf  of  Defendant. 
— But  where  money  has  been  borrowed 
in  behalf  of  the  defendant  without  his 
authority,  he  is  not  liable  to  the 
lender,  even  though  the  money  have 
been  appropriated  to  his  use  by  the 
borrower.     Kelley  v.  Lindsey,  7  Gray 


(Mass.)  287;  Railroad  Nat.  Bank  v. 
Lowell,  109  Mass.  214. 

3.  McKinnell  v.  Robinson,  3  M.  & 
W.  434;  Cannan  v.  Bryce,  3  B.  &  Aid. 
179;  DeBegnis  I/.  Armistead,  10  Bing. 
107,  25  E.  C.  L.  47;  Kingsbury  v. 
Flemming,  66  N.  Car.  524;  White  v. 
Buss,  3  Cush.  (Mass.)  448.  Money 
paid  to  induce  another  to  commit  a 
crime  or  misdemeanor,  Smart  v.  Ca- 
son,  50  111.  195;  or  to  prevent  exposure 
in  an  illicit  trade,  Arter  v.  Ryington, 
44  111.  468;  or  to  procure  public  office, 
Liness  v.  Hesing,  44  111.  133;  Groton 
V.  Waldoborough,  11  Me.  306;  or  for 
gaming,  horse-racing,  etc.,  cannot  be 
recovered,  Shaffner  v.  Pinchback,  30 
111.  App.  355;  Mosher  v.  GriflSn,  51 
111.  184;  Parmelee  v.  Rogers,  26  111. 
56. 

To  Defeat  the  Count. — The  money 
must  have  been  loaned  for  the  express 
purpose  of  promoting  the  illegal  de- 
sign of  the  borrower,  and  not  merely 
with  the  intention  to  serve  or  accom- 
modate the  man.  Tyler  v.  Carlisle, 
79  Me.  210;  Banchor  v.  Mansel,  47  Me. 
58;  Lewis  V.  Alexander,  51  Tex.  578; 
Bond  V.  Perkins,  4  Heisk.  (Tenn.)  364; 
M'Intyre  v.  Parks,  3  Met.  (Mass.) 
207;  Raymond  v.  Leavitt,  46  Mich. 
447;  Waugh  V.  Beck,  114  Pa.  St.  422; 
Peck  V.  Briggs,  3  Den.  (N.  Y.)  107; 
Hill  V.  Spear,  50  N.  H.  253;  Gaylord 
V.  Soragen,  32  Vt.  no;  Green  v.  Col- 
lins, 3  Cliff.  (U.  S.)  494.  And  where  a 
person  loses  a  wager  and  requests 
another  to  pay  it,  and  the  other  pays 
it,  or  loans  the  money  for  that  pur- 
pose, he  may  recover,  unless  the  pay- 
ment is  itself  prohibited  by  law.  Read 
V.  Anderson,  13  Q.  B.  Div.  779;  Pyke 
V.  Lister,  8  Ch.  Div.  754;  Dewey  on 
Wagers,  329. 
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money,  or  received  something  as  money,*  which,  ex  cequo  et  bono, 
he  ousfht  to  refund.* 


1.  Lary  z/.  Hart,  12  Ga.  422;  Barfield 
V.  McCombs,  89  Ga.  799;  Parker  v. 
Fassitt,  I  Har.  &  J.  (Md.)  337;  Balti- 
more, etc.,  R.  Co.  V.  Faunce,  6  Gill 
(Md.)  68;  Murphy  v.  Craig,  76  Mich. 
155;  Lord  V.  Staples,  23  N.  H.  448; 
Mathewson  v.  Eureka  Powder  Works, 
44  N.  H.  289;  Seavey  v.  Dana,  61  N. 
H.  339;  Ainslie  v.  Wilson,  7  Cow.  (N. 
Y.)  662;  Johnson  v.  Haggin,  6  J.  J. 
Marsh.  (Ky.)  581;  McCreery  v.  Wells 
(Cal.,  1892),  29  Pac.  Rep.  877.  Such 
as  bank-notes,  Mason  v.  Waite,  17 
Mass.  560;  Shepard  v.  Palmer,  6  Conn. 
95;  or  a  set-off  of  a  debt  due  from  the 
defendant,  Ward  v.  Evans,  2  Ld. 
Raym.  928;  or  goods,  Hookf.  Boteter, 
3  Har.  &  M.  (Md.)  348;  or  even  land, 
Randall  v.  Rich,  11  Mass.  494. 

Presumption  of  Sale. — After  the  lapse 
of  a  reasonable  time  for  converting 
agricultural  products  into  money,  an 
action  for  money  had  and  received 
will  lie  to  recover  a  debt  which  by  ex- 
press contract  is  made  payable  out  of 
the  proceeds  of  such  property.  Bar- 
field  V.  McCombs,  89  Ga.  799.  Aliter, 
when  the  defendant  has  not  held  the 
goods  long  enough  to  raise  a  presump- 
tion of  their  sale.  Moody  v.  Walker, 
89  Ala.  619. 

Factors. — After  the  lapse  of  a  rea- 
sonable time  from  the  receipt  of  the 
goods  and  a  neglect  to  account  for 
them,  the  fair  presumption  is  that 
they  have  been  sold  and  the  money 
received  for  them,  and  an  action  for 
money  had  and  received  may  be  main- 
tained. Eaton  V.  Welton,  32  N.  H. 
353;  Clark  V.  Moody,  17  Mass.  145; 
Patton  V.  Bell,  141  Mass.  197;  Langley 
V.  Sturtevant,  7  Pick.  (Mass.)  214; 
Peterson  v.  Poignard,  8  B.  Mon.  (Ky.) 
310;  Brown  v.  Holbrook,  4  Gray 
(Mass.)  102;  Read  v.  Bertrand,  4  Wash. 
(U.  S.)  514;  Schee  v.  Hassinger,  2 
Binn.  (Pa.)  325.  And  the  real  owner 
may  bring  an  action  for  money  had 
and  received  against  a  factor  who, 
with  knowledge  of  his  ownership,  has 
sold  goods  consigned  in  the  name  of  a 
third  party.  Potter  v.  Van  Norman, 
73  Wis.  339. 

A  count  for  goods  sold  and  delivered 
will  not  lie  in  such  a  case.  Brown  v. 
Holbrook,  4  Gray  (Mass.)  102;  Berk- 
shire Glass  Co.  V.  Wolcott,  2  Allen 
(Mass.)  227;  Ayres  v.  Sleeper,  7  Met. 
(Mass.)  45;    Hull    V.    Richardson,    4 


Gray  (Mass.)  598;  Stiles  v.  Selinger, 
2  Mackey  (D.  C.)  429;  Read  v.  Ber- 
trand. 4  Wash.  (U.  S.)  514;  Winchell 
V.  Noyes,  23  Vt.  303;  Center  Turnpike 
Co.  V.  Smith,  12  Vt.  212.  But  see 
Toledo,  etc.,  R.  Co.  v.  Chew,  67  111. 
378;  Benjamin  v.  Dockham,  134  Mass. 
418;  Hill  V.  Davis,  3  N.  H.  386:  Gor- 
don V.  Bruner,  49  Mo.  570;  Alsbrook 
V.  Hathaway,  3  Sneed  (Tenn.)  454; 
Hudson  V.  Gilliland,  25  Ark.  100; 
Hawk  V.  Thorn,  54  Barb.  (N.  Y.)  164; 
Goodenow  v.  Snyder,  3  Greene  (Iowa) 

599- 

2.  West  Virginia.  —  Thompson  v. 
Thompson,  5  W.  Va.  190;  Jackson  v. 
Hough,  38  W.  Va.  236. 

Illinois. — Larminie  v.  Carley,  114  111. 
196;  Wild  V.  Fry,  45  111.  App.  276; 
Dorsey  v.  Williams,  48  111.  App.  386. 

Maryland. — Chapman  v.  Williams, 
7  Har.  &  J.  (Md.)  157- 

New  Mexico. — Board  of  Education  v. 
Robinson  (N.  Max.,  1893),  34  Pac.  Rep. 
295. 

Michigan.  —  Murphy  v.  Craig,  76 
Mich.  155. 

Vermont. — Doon  v.   Ravey,  49   Vt. 

293- 

New  York. — Gould  v.  Lipman  (City 
Ct.),  21  N.  Y.  Supp.  464;  Roberts  v. 
Ely,  113  N.  Y.  128;  Chapman  v.  Forbes, 
123  N.  Y.  532;  Sharp  v.  Rose  (Supreme 
Ct.),  20  N.  Y.  Supp.  826. 

South  Carolina. — Drake]  v.  Whaley, 
35  S.  Car.  187. 

Massachusetts. — Jackson  v.  Mayo,  11 
Mass.  147;  Hall  v.  Marston,  17  Mass. 
575;  Claflin  V.  Godfrey,  21  Pick. 
(Mass.)  6;  Goreley  v.  Butler,  147 
Mass.  8. 

Florida. — Hunter  v.  Wilson,  21  Fla. 
250. 

Missouri. — Winningham  v.  Fancher, 
52  Mo.  App.  458;  Fisher  v.  During,  53 
Mo.  App.  548. 

Michigan. — Walker  v.  Conant,  65 
Mich.  194;  Coon  v.  Anderson  (Mich., 
1894),  59  N.  W.  Rep.  607;  Blackwood 
V.  Brown,  34  Mich.  4. 

Delaware.  —  Wright  v.  Wright,  2 
Harr.  (Del.)  350. 

Indiana. — Teegarden  v.  Lewis  (Ind., 
1893),  35  N.  E.  Rep.  24. 

Pennsylvania. — Shaw  v.  Betts  (Pa., 
1886),  4  Atl.  Rep.  731. 

United  States. — Orman  v.  North  Ala- 
bama Development  Co.,  53  Fed.  Rep. 
469. 
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(h)  Money  Paid  under  Claim  of  Right.— It  does  not  He,  however,  for 
money  paid  by  the  plaintiff  which  is  claimed  of  him  as  payable 
in  point  of  honor  and  honesty,  although  it  could  not  have  been 
recovered  from  him  by  any  course  of  law.* 

(c)  Money  Paid  by  Mistake,  etc. — The  count  for  money  had  and  re- 
ceived  is  sustainable  where  money  has  been  paid  by  mistake,* 


Plaintiff's  Title. — It  makes  no  differ- 
ence whether  the  plaintiff's  title  be 
legal  or  equitable.  Thompson  v. 
Thompson,  5  W.  Va.  190;  Phelps  v. 
Hubbard,  59  III.  79.  Accordingly 
where  two  persons  having  a  joint  op- 
tion for  the  purchase  of  real  estate 
contract  to  complete  the  purchase  and 
to  share  the  profits  of  a  sale  by  them, 
one  may  recover  from  the  other  his 
share  of  the  profits  afterwards  made, 
under  this  count.  Jackson  v.  Emmens, 
119  Pa.  St.  356.  But  where  a  woman 
conveyed  lands  with  warranty  and,  a 
levy  by  a  creditor  of  her  husband  hav- 
ing thrown  a  cloud  on  the  title,  depos- 
ited with  B  the  consideration  money, 
"  to  remain  with  him  as  collateral  to 
said  warranty  for  a  reasonable  and 
satisfactory  time;"  and  subsequently, 
after  the  decease  of  the  grantee,  etc., 
she  demanded  the  money  of  B,  and  on 
his  refusal  to  comply  brought  suit  in 
assumpsit  for  money  had  and  received, 
— it  was  held  that  the  action  could  not 
be  maintained,  as  a  bill  in  equity  was 
the  proper  remedy.  Ramsdell  v.  But- 
ler, 60  Me.  216.  And  see  Chaffee  v. 
Franklin,  11  R.  I.  578. 

1.  Moses  V.  Macpherlan,2  Burr.  1012; 
Bennett  v.  Connelly,  103  111.  50;  Barr 
V.  Craig,  2  Dall.  (Pa.)  151,  and  cases 
cited  above. 

2.  De  Voin  v.  De  Voin,  76  Wis.  66; 
Norton  v.  Bohart,  105  Mo.  615;  Stan- 
ley Rule,  etc.,  Co.  v.  Bailey,  45  Conn. 
464;  Mowatt  V.  Wright,  i  Wend.  (N. 
Y.)  355;  George's  Creek  Coal,  etc., 
Co.  V.  Allegany  County,  59  Md.  255; 
Baltimore,  etc.,  R.  Co.  v.  Faunce,  6 
Gill  (Md.)  68;  Merchants'  Bank  v. 
Bank  of  Commerce,  24  Md.  12;  Citi- 
zens' Bank  v.  Grafflin,  31  Md.  507; 
Garland  v.  Salem  Bank,  9  Mass.  408; 
Trecy  v.  Jefts,  149  Mass.  211;  Wilson 
V.  Barker,  50  Me.  447;  Lane  v.  Pere 
Marquette  Boom  Co.,  62  Mich.  63; 
Noyes  v.  Parker,  64  Vt.  379;  Varnum 
V.  Highgate,  65  Vt.  416;  Horton  v. 
Harbridge,  127  Pa.  St.  11. 

Executors  voluntarily  paying  a  leg- 
acy through  mistake  as  to  sufl!iciency 
of  assets  may  recover,  Buchanan  v. 
Pue,  6  Gill  (Md.)  112;  or  under  a  mis- 


take as  to  the  construction  of  a  will, 
Northrop  v.  Graves,  19  Conn.  548. 
But  where  the  mistake  has  been  made 
in  the  consideration  of  a  written  contract 
and  the  plaintiff  has  paid  no  more 
than  the  price  in  the  contract,  he  can- 
not recover  under  this  count.  Boyce 
V.  Wilson,  32  Md.  122.  Nor  can  money 
paid  for  the  privilege  of  operating  un- 
der a  certain  patent  which  turned  out 
to  be  void  be  recovered  as  money  had 
and  received,  Schwarzenbach  v.  Odor- 
less Excavating  Apparatus  Co.,  65  Md. 
34;  nor  illegal  taxes  paid  knowingly, 
Rutledge  v.  Price  County,  66  Wis.   35. 

Mistake  of  Law. — Money  voluntarily 
paid  with  a  full  knowledge  of  the 
facts,  upon  the  ground  that  the  pay- 
ment was  made  under  a  misapprehen- 
sion of  the  legal  rights  and  obliga- 
tions of  the  party,  cannot  be  recovered. 
Birkhauserz'.Schmitt,45Wis.3i6;  Mor- 
ris V.  Baltimore, 5  Gill  (Md.)  244;  Lester 
V.  Baltimore,  29  Md.  415 ;  Potomac  Coal 
Co.  V.  Cumberland,  etc.,  R.  Co.,  38  Md. 
226;  Lamborn  v.  Dickinson  County,  97 
U.  S.  181;  U.  S.  Bank  v.  Daniel,  12 
Pet.  (U.  S.)  32;  Elliott  V.  Swartwout, 
10  Pet.  (U.  S.)  154;  Sharp  v.  Carthage, 
48  Mo.  App.  26;  Clarke  v.  Dutcher,  9 
Cow.  (N.  Y.)  674;  Mowatt  v.  Wright, 
I  Wend.  (N.  Y.)  355;  Wilde  v.  Baker, 
14  Allen  (Mass.)  349;  Oil  Well  Supply 
Co.  V.  Exchange  Nat.  Bank,  131  Pa. 
St.  100;  Harvey  v.  Girard  Nat.  Bank, 
119  Pa.  St.  212;  Knobbs  v.  Hall,  I 
Esp.  84;  Fullam  v.  Down,  6  Esp.  26. 
But  see  Northrop  v.  Graves,  19  Conn. 
548;  Ashbrook  v.  Watkins,  3  T.  B. 
Mon.  (Ky.)  82;  Underwood  v.  Brock- 
man,  4  Dana  (Ky.)  309;  Ray  v.  Ken- 
tucky Bank,  3  B.  Mon.  (Ky.)  514;  Louis- 
ville V.  Henning,  i  Bush  (Ky.)  383; 
Covington  v.  Powell,  2  Mete.  (Ky.) 
228.  See  tit.  Payments,  Am.  &  Eng. 
Ency.  Law. 

Act  Induced  by  Misrepresentation. — 
However,  if  a  man  act  under  a  mis- 
take of  law  occasioned  by  the  repre- 
sentations of  the  other  party,  he  can 
be  relieved  as  in  a  mistake  of  fact. 
Drew  V.  Clarke,  Cooke  (Tenn.)  374; 
Whelen's  Appeal,  70  Pa.  St.  410;  Union 
Bank  v.  U.  S.  Bank,  3  Mass.  74. 
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or  upon  a  consideration  which  happens  to  fail;*  or  for  money 


Foreign  Laws. — Ignorance  of  the  law 
of  a  foreign  country  or  of  another 
state  is  considered  a  mistake  of  fact. 
Haven  v.  Foster,  9  Pick.  (Mass.)  112. 

1.  Sharp  V.  Carthage,  48  Mo.  App.  26; 
Evans  v.  Givens,  22  Fla.  476;  Frank- 
lin V.  Long,  7  Gill  &  J.  (Md.)407;  Paul 
V.  Kenosha,  22  Wis.  266;  Lawton  v. 
Howe,  14  Wis.  241;  Keller  v.  Ober- 
reich,  67  Wis.  282;  Lunt  v.  Wrenn,  113 
111.  168;  Tyler  v.  Bailey,  71  111.  34; 
Devine  v.  Edwards,  87  111.  177. 

Worthlessness  does  not  amount  to 
failure  of  consideration.  Coil  v.  Pitts- 
burgh Female  College,  40  Pa.  St.  439. 

Partial  Failure  of  Consideration.  — 
Where  a  stock  of  goods,  together 
with  the  furniture  and  fixtures,  in  a 
store  is  sold  for  a  gross  sum,  and 
there  is  a  failure  of  title  as  to  the 
fixtures,  the  purchaser  cannot  main- 
tain an  action  for  money  had  and  re- 
ceived to  recover  back  a  portion  of 
the  purchase  money  on  the  ground  of 
a  partial  failure  of  consideration. 
Smart  v.  Gale,  62  N.  H.  62.  See  also 
Deyo  z/.  Ferris,  22  111.  App.  154;  Perry 
V.  Hale,  143  Mass.  540;  Montgomery 
V.  Forbes,  148  Mass.  249;  Schwarzen- 
bach  V.  Odorless  Excavating  Appara- 
tus Co.,  65  Md.  34;  Colville  v.  Besly, 
2  Den.  (N.  Y.)  139;  Minturn  v.  Main, 
7  N.  Y.  220;  Lyon  v.  Bertram,  20 
How.  (U.  S.)  149;  Phoenix  Mut.  Ins. 
Co.  V.  Baker,  85  111.  410;  Blackburn 
V.  Smith,  2  Exch.  783. 

Real  Property — Defective  Title,  etc. — 
Money  paid  for  real  estate,  where  title 
proves  defective  or  there  has  been  any 
material  misrepresentation orimproper 
description  made  by  the  vendor  him- 
self, his  agent,  or  his  auctioneer  em- 
ployed to  sell,  may  be  recovered  under 
this  count.  3  Comyn  on  Contracts, 
p.  304;  Gunby  v.  Sluter,  44  Md.  247; 
Berneiz/.  Baltimore,  56  Md.  360;  Gwin 
V.  Smur,  49  Mo.  App.  361;  Price  v. 
Reed,  38  Mo.  App.  489;  Daly  v.  Bern- 
stein (N.  Mex.,  1892),  28  Pac.  Rep.  64; 
Shephard  v.  Little,  14  Johns.  (N.  Y.) 
210;  Wilkinson  v.  Scott,  17  Mass.  249; 
Butler  V.  Lee,  11  Ala.  885:  Bier  v. 
Smith,  25  W.  Va.  830;  Mecklen  v. 
Blake,  22  Wis.  495;  Terry  v.  Allis,  16 
Wis.  478;  Tollenson  v.  Gunderson,  i 
Wis.  113;  Watson  v.  Woolverton,  41 
111.  241;  Demesmey  v.  Gravelin,  56 
111.  93;  Trinkle  v.  Reeves,  25  111.  197; 
Laflin  v.  Howe,  112  111.  253;  Norfolk  v. 
Worthy,  i  Camp.  337;  Farrar  v.  Night- 


ingale, 2  Esp.  639.  Contra  in  absence 
of  fraud  or  warranty.  Dorsey  v.  Jack- 
man,  I  S.  &  R.  (Pa.)  42;  Kerr  v. 
Kitchen,  7  Pa.  St.  486. 

Void  Contracts. — Consideration  money 
of  void  contracts  may  be  recovered  as 
money  had  and  received.  Congress, 
etc..  Spring  Co.  v.  Knowlton,  103  U. 
S.  49;  Gwin  V.  Smur,  49  Mo.  App.  36X; 
Maryland  Hospital  v.  Foreman,  29 
Md.  524;  Nelson  v.  Shelby  Mfg.,  etc., 
Co.,  96  Ala.  515;  Smith  v.  Smith,  28 
N.  J.  L.  208;  Force  v.  Dutcher,  18  N. 
J.  Eq.  401 ;  Northwestern  Union  Packet 
Co.  V.  Shaw,  37  Wis.  655;  Tucker  v. 
Grover,  6oWis.  233;  Brandeis  v.  Neu- 
stadtl,  13  Wis.  142. 

Loan  to  Corporation  Ultra  Vires. — 
Money  loaned  to  a  corporation  to  be 
repaid  in  preferred  stock  to  be  subse- 
quently issued  may  be  recovered  back 
where  the  corporation  had  at  the  time 
of  the  loan  no  power  to  issue  such 
stock,  although  such  power  has  been 
granted  to  the  corporation  before  the 
trial  of  the  action.  Anthony  v.  House- 
hold Sewing  Machine  Co.,  16  R.  I.  571. 

Illegal  Contracts. — Where  the  illegal 
contractstill  remains  executory, money 
paid  under  it  may  be  recovered  under 
this  count,  Taylor  v.  Bowers,  i  Q.  B. 
Div.  291;  Tappenden  v.  Randall,  2  B. 
&  P.  467;  Hastelow  v.  Jackson,  8  B.  & 
C.  221;  Lacaussade  v.  White,  7  T.  R. 
535;  Congress,  etc.,  Spring  Co.  v. 
Knowlton,  103  U.  S.  49;  Morgan  v. 
Groff,  4  Barb.  (N.  Y.)  524;  Lowell 
V.  Boston,  etc.,  R.  Co.,  23  Pick. 
(Mass.)  24;  McDonough  v.  Webster, 
68  Me.  530;  but  not  where  the  contract 
has  been  executed,  Harris  v.  Runnels, 
12  How.  (U.  S.)  80;  Coppell  V.  Hall,  7 
Wall.  (U.  S.)  542;  Salsbury  v.  Falk,  28 
111.  App.  297;  Myers  v.  Meinrath,  loi 
Mass.  366;  Mareau  z/.  Longley,  21  Me. 
26;  Jacobs  V.  Stokes,  12  Mich.  381; 
Liness  v.  Hesing,  44  111.  113;  Arter  v. 
Byington,  44  111.  468.  But  see  Oscan- 
yan  v.  Winchester  Repeating  Arms 
Co.,  103  U.  S.  268. 

Illegality  Collateral.  —  But  if  the 
foundation  of  the  suit  is  something 
collateral  to  the  illegal  contract  or 
transaction,  and  the  plaintiff  is  not 
obliged  to  resort  to  this  in  order  to 
maintain  the  suit  or  derive  any  aid 
from  it,  the  illegality  of  the  original 
transaction  is  not  a  defense  to  the  suit. 
State  V.  Baltimore,  etc.,  R.  Co.,  34 
Md.  363;  McBlair  v.  Gibbes,  17  How. 
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obtained  through  imposition,  extortion,  or  oppression,  or  an 
undue  advantage  taken  of  the  plaintiff's  situation,  contrary  to 
the  laws  made  for  the  protection  of  persons  under  those  cir- 
cumstances.* 


(U.  S.)  232;  Brooks  v.  Martin,"  2  Wall. 
(U.  S.)  70;  Tennant  v.  Elliott,  i  B.  & 
P.  3;  Farmer  v.  Russell,  i  B.  &  P. 
296;  Thompson  v.  Thompson,  7  Ves. 
473;  Smith  V.  Cuff,  6  M.  &  S.  160.  See 
tit.  Illegal  Contracts,  Am.  &  Eng. 
Ency.  Law. 

1.  Compulsory  Payments.  —  A  party 
may  maintain  an  action  for  money  had 
and  received  to  recover  back  money 
paid  on  an  illegal  demand,  provided 
such  payment  were  compulsory.  But 
a  payment  is  not  to  be  considered  as 
compulsory  unless  made  to  emanci- 
pate the  person  or  property  from  an 
actual  existing  duress,  imposed  upon 
it  by  the  person  to  whom  the  money 
is  paid.  Knobbs  v.  Hall,  i  Esp.  84; 
Ashmole  v.  Wainright,  2  Q.  B.  837,  42 
E.  C.  L.  836;  Irving  v.  Wilson,  4  T.  R. 
486;  Cartwright  v.  Rowley,  2  Esp.  723; 
Smith  V.  Cuff,  6  M.  &  S.  160;  Christ 
Church  Hospital  v.  Philadelphia 
County,  24  Pa.  St.  229;  Sartwell  v. 
Horton,  28  Vt.  370;  Harrison  Mach. 
Works  V.  Coquillard,  26  111.  App.  513; 
Bradford  v.  Chicago,  25  111.  349; 
Chandler  v.  Sanger,  114  Mass.  364; 
Union  Pac.  R.  Co.  v.  Dodge  County, 
98  U.  S.  544;  Swift  V.  U.  S.,  Ill  U.  S. 
22;  Raedich  v.  Hutchins,  95  U.  S.  213; 
Baltimore  v.  Lefferman,  4  Gill  (Md.) 
425;  Myers  v.  Smith,  27  Md.  112; 
Await  V.  Eutaw  Bldg.  Assoc,  34  Md. 
437;  Potomac  Coal  Co.  v.  Cumber- 
land, etc.,  R.  Co.,  38  Md.  229;  Cahaba 
V.  Burnett,  34  Ala.  406;  Brumagim  v. 
Tillinghast,  18  Cal.  271;  Claflin  v.  Mc- 
Donough,  33  Mo,  416;  Mays  v.  Cin- 
cinnati, I  Ohio  St.  277.  See  tits.  Pay- 
ments, Duress,  Am.  &  Eng.  Ency. 
Law. 

Payment  under  Protest,  etc.  —  Pay- 
ments made  under  protest  can  be  re- 
covered, Judd  V.  Fox  Lake,  28  Wis. 
583;  Parcher  v.  Marathon  County,  52 
Wis.  388;  or  payments  made  to  secure 
the  release  of  one  under  arrest  for  a 
false  criminal  charge,  Heckman  v. 
Swartz,  64  Wis.  48;  but  not  when 
charge  merely  doubtful,  Mayer  v. 
Hoffman,  67  Wis.  657.  See  tit.  Pay- 
ments, Am.  &  Eng.  Ency.  Law. 

Usury. — The  payment  of  usurious 
interest  is  not  a  voluntary  payment  in 
any  such  sense  as  to  entitle   the   re- 


ceiver to  retain  the  sum  paid  above 
legal  interest,  and  no  other  proof  of 
duress  or  oppression  is  necessary  than 
such  as  is  involved  in  the  act  itself  of 
taking  the  money  under  an  usurious 
contract,  and  the  excess  may  be  re- 
covered as  money  had  and  received. 
Scott  V.  Leary,  34  Md.  389;  Philan- 
thropic Bldg.  Assoc.  V.  Mcknight,  35 
Pa.  St.  470;  Thomas  v.  Shoemaker,  6 
W.  &  S.  (Pa.)  183:  Porter  v.  Mount, 
41  Barb.  (N.  Y.)  561;  Williams  v. 
Wilder,  37  Vt.  613;  Webb  v.  Wilshire, 
19  Me.  406;  Wood  V.  Lake,  13  Wis.  84; 
Fay  V.  Lovejoy,  20  Wis.  403;  Brown- 
ing V.  Morris,  Cowp.  790.  And  even 
when  the  contract  was  not  originally 
tainted  with  usury,  and  when  no  such 
taint  enters  into  its  renewal,  the  pay- 
ment of  money  as  usury,  eo  nomine, 
is  the  consummation  of  an  unlawful 
payment,  and  may  be  recovered  back 
whether  the  debt  is  paid  or  not.  It 
has  no  connection  with  the  original 
contract  or  security  whatever,  and  the 
right  to  retain  it  is  in  no  way  affected 
by  any  proceedings  had  in  regard  to  the 
original  security.  Grow  v.  Albee,  19 
Vt.  540;  Johnson  v.  Johnson,  11  Mass. 
359;  Simpson  v.  Warren,  15  Mass.  460; 
Gaither  v.  Georgetown  Farmers',  etc., 
Bank,  i  Pet.  (U.  S.)  43.  See  tit. 
Usury,  Am.  &  Eng.  Ency.  Law. 

Judgment  Subsequently  Seversed.  — 
The  declaration  should  be  framed 
under  this  count  to  recover  money 
paid  on  a  judgment  afterward*  re- 
versed. Lewis  V.  Hull,  39  Conn.  116; 
2  Greenl.  Evid.  sec.  121;  Green  v. 
Stone,  I  Har.  &  J.  (Md.)405;  Kalm- 
bach  V.  Foote,  79  Mich.  236;  Cum- 
mings  V.  Noyes,  10  Mass.  433,  and 
cases  cited;  Hosmer  v.  Barret,  2  Root 
(Conn.)  156;  Owings  v.  Owings.  10 
Gill  &  J.  (Md.)  267;  U.  S.  Bank  v. 
Washington  Bank,  6  Pet.  (U.  S.)  8; 
JEtm.  Ins.  Co.  v.  Aldrich,  38  Wis.  107; 
Mann  v.  .^tna  Ins.  Co.,  38  Wis.  114; 
Chapman  v.  Sutton,  68  Wis.  657; 
Clayes  v.  White,  83  111.  540;  Field  v. 
Anderson,  103  111.  403. 

But  Money  Paid  on  an  Execution  is- 
sued upon  a  judgment  of  a  court  of 
competent  jurisdiction  cannot  be  re- 
covered back  in  assumpsit,  although 
it  is  afterwards  discovered   that   the 


The  Declaration. 


ASSUMFSIT. 


The  Common  Counts. 


(2)  Privity  Necessary. — Although  this  count  is  commonly  said 
to  be  equally  remedial  with  a  bill  in  equity,  there  must  be  some 
privity  existing  between  the  parties  in  relation  to  the  money 
sought  to  be  recovered.*  The  money  recoverable  must  have  been 
originally  received  by  the  defendant  to  the  plaintiff's  use,*  or,  at 
the  time  of  the  action  brought,  it  should  have  belonged  to  the 
plaintiff,  and  not  to  the  defendant  in  his  own  right.' 

Actaal  Beceipt  Necessary — Money  Heceived  by  Defendant. — There  can  be  no 
recovery  unless  it  be  shown  that  the  money  has  been  received  by 
the  defendants  or  their  agent.* 


money  was  not  due.  Gordon  v.  Balti- 
more, 5  Gill  (Md.)  231;  Finnel  v. 
Brew,  81  Pa.  St.  362;  Federal  Ins. 
Co.  V.  Robinson,  82  Pa.  St.  357,  Corey 
V.  Webber,  96  Mich.  357. 

Honey  Collected  under  Decree  Bereried. 
— Assumpsit  will  not  lie  against  an 
attorney  for  money  collected  under  a 
decree  subsequently  reversed.  Wright 
V.  Aldrich,  60  N.  H.  161;  Green  v. 
Miller,  84  Va.  913. 

Invalid  Attachment. — It  will  lie,  how- 
ever, for  money  held  under  an  invalid 
attachment  against  the  attaching  of- 
ficer.    Allen  V.  Wright,  134  Mass.  347. 

1.  England. — Marlowe  v.  Brown,  16 
M.  &W.  128. 

Neiv  Mexico. — Board  of  Education 
V.  Robinson  (N.  Mex.,  1893),  34  Pac. 
Rep.  296. 

Massachusetts. — Kelley  v.  Lindsey, 
7  Gray  (Mass.)  287;  Allen  v.  South 
Boston  R.  Co.,  150  Mass.  200;  Mer- 
chants' Ins.  Co.  V.  Abbott,  131  Mass. 
397;  Perry  v.  Hale,  143  Mass.  540. 

Wisconsin. — Sterling  v.  Ryan,  72 
Wis.  36. 

New  York.  —  Cobb  v.  Curtiss,  8 
Johns.  (N.Y.)  470. 

New  Hampshire. — Allen  v.  Wood- 
ward, 22  N.  H.  544. 

Michigan. — Bull  v.  Brockway,  48 
Mich.  523;  Walker  r.  Conant,  69  Mich. 
321. 

Missouri. — Schuster  v.  Kansas  City, 
etc.,  R.  Co.,  60  Mo.  290;  Garrett  v. 
Conklin,  52  Mo.  App.  654. 

Pennsylvania. — Stoudt  v.  Hine,  45 
Pa.  St.  30;  Hopkins  v.  Beebe,  26  Pa. 
St.  85;  Wells  V.  Stewart,  5  Binn.  (Pa.) 
325:  Allen  V.  Irwin,  i  S.  &  R.  (Pa.)  549. 

Afaine. — Calais  v.  Whidden,  64  Me. 
249;  Lewis  V.  Sawyer,  44  Me.  332. 

New  Jersey. — Westcott  v.  Sharp,  50 
N.  J.  L.  392;  Nolan  v.  Manton,  46 
N.  J.  L.  231. 

Georgia.  —  Whitehead  v.  Peck,  i 
Kelly  (Ga.)  140;  Crews  z/.  Heard,  7  Ga. 
60. 


Illinois. — Neill  v.  Chessen,  15  111. 
App.  266;  Bloomer  v.  Denman,  12  111. 
240;  Drovers'  Nat.  Bank  v.  O'Hare, 
18  111.  App.  182. 

United  States. — National  Bank  v. 
Grand  Lodge,  98  U.  S.  123. 

2.  Thus  it  was  held  that  there  was  no 
sufficient  privity  where  a  reward  of- 
fered was  paid  to  the  wrong  person, 
and  the  rightful  claimant  sued  the  one 
who  had  received  the  money.  Ser- 
geant V.  Stryker,  16  N.  J.  L.  464,  32 
Am.  Dec.  296.  See  also  Rushville  v. 
President,  etc.,  39  III.  App.  503;  But- 
terworth  v.  Gould,  41  N.  Y.  450; 
Patrick  v.  Metcalf,  37  N.  Y.  332; 
Hathaway  v.  Cincinnatus,  62  N.  Y. 
444;  Moore  v.  Moore,  127  Mass.  22; 
Gorfley  v.  Butler,  147  Mass.  8;  Corey 
V.  Webber,  96  Mich.  357. 

Money  Miiapplied. — Where  the  payee 
of  a  promissory  note  has  placed  it  for 
collection  in  the  hands  of  an  agent, 
who  has,  in  turn,  placed  it  in  the 
hands  of  a  third  person,  who  has  made 
the  collection  and  misapplied  the  pro- 
ceeds, an  action  by  the  payee  for 
money  had  and  received  lies  against 
such  third  person.  Harrison  Mach. 
Works  V.  Coquillard,  26  111.  App.  513; 
Crosby  v.  Clark  (Supreme  Ct.),  30  N.Y. 
Sup^.  329. 

3.  State  V.  Baltimore,  etc.,  R.  Co.,  34 
Md.  379;  Illinois  Trust,  etc..  Bank  v. 
Felsenthal,  26  111.  App.  624;  Daven- 
port V.  Gear,  3  111.  495;  People  v. 
Steele,  103  111.  467;  Westcott  v.  Sharp, 
50  N.  J.  L.  392;  Snodgrass  v.  Coulson, 
90  Ala.  347;  Estes  v.  Thompson,  90  Ga. 
698. 

4.  Coates  v.  Bainbridge,  5  Bing.  58, 
15  E.  C.  L.  368;  Brent  v.  Davis,  9  Md. 
217;  Isom  V.  Johns,  2  Munf.  (Va.)  272; 
Rush  V.  Good,  14  S.  &  R.  (Pa.)  226. 
But  see  Floyd  v.  Day,  3  Mass.  403; 
Randall  v.  Rich,  11  Mass.  494;  Emer* 
son  V.  Baylies,  19  Pick.  (Mass.)  55; 
Appleton  V.  Bancroft,  10  Met.  (Mass.) 
237. 
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(3)  As  a  Waiver  of  Tort. — One  whose  goods  have  been  taken 
from  him  or  detained  unlawfully,  whereby  he  has  a  right  to  an 
action  of  trespass  or  trover,  may,  if  the  wrongdoer  sell  the  goods 
and  receive  the  money,  waive  the  tort,  affirm  the  sale,  and  re- 
cover the  value  of  it  under  this  count.*  See  article  ELECTION  OF 
Remedies. 

Necessity  of  Contractual  Relation. — The  plaintiff  cannot,  however, 
waive  tort  and  proceed  in  assumpsit  unless  there  be  a  contract, 
express  or  implied.* 


1.  Massachusetts. — Jones  v.  Hoar,  5 
Pick.  (Mass.)  290;  Gilmore  v.  Wilbur, 
12  Pick.  (Mass.)  120;  Miller  v.  Miller, 
7  Pick.  (Mass.)  133;  Lamb  v.  Clark, 
5  Pick.  (Mass.)  193;  Bigelow  v.  Jones, 
10  Pick.  (Mass.)  161;  Brown  v.  Hol- 
brook,  4  Gray  (Mass.)  102. 

Mississippi. — Mhoon  v.  Greenfield,  52 
Miss.  434;  Isaacs  v.  Hermann,  49  Miss. 
449. 

North  Dakota. — Braithwaite  v.  Aiken 
(N.  Dak.,  1893),  56  N.  W.  Rep.  133. 

Pennsylvania. — Willet  v.  Willet,  3 
Watts  (Pa.)  277;  Gray  v.  Griffith,  10 
Watts  (Pa.)  431;  McCulIough  v.  Mc- 
Cullough,  14  Pa.  St.  295;  PearsoU  v. 
Chapin,  44  Pa.  St.  9;  Bethlehem 
Borough  V.  Perseverance  Fire  Co.,  81 
Pa.  St.  445. 

Vermont. — Stearns  v.  Dillingham,  22 
Vt.  624;  Kidney  v.  Persons,  41  Vt.  386; 
Center  Turnpike  Co.  v.  Smith,  12  Vt. 
212. 

Michigan. — Watson  v.  Stever,  25 
Mich.  387;  Tuttlez/.  Campbell,  74Mich. 
652. 

Maine. — Richardson  v.  Kimball,  28 
Me.  463;  Webster  v.  Drinkwater,  5 
Me.  319,  17  Am.  Dec.  238;  Gardiner 
Mfg.  Co.  V.  Heald,  5  Me.  381;  Balch  v. 
Patten,  45  Me.  41. 

New  York. — Wisner  v.  Bulkley,  15 
Wend.  (N.  Y.)32i;  Ripley  v.  Gelston, 
9  Johns.  (N.  Y.)  201. 

West  Virginia. — Maloney  v.  Barr,  27 
W.  Va.  381. 

IVisconsin. — -Rawson  Mfg.  Co.  v. 
Richards,  69  Wis.  643;  Potter  v.  Van 
Norman,  73  Wis.  339. 

Illinois. — Dickinson  v.  Whitney,  9 
111.  406;  Staat  V.  Evans,  35  111.  455; 
De  Clerq  v.  Mungin,  46  111.  112;  Mc- 
Intyre  v.  Thompson,  14  111.  App.  554. 

New  Hampshire. — Smith  v.  Hatch,  46 
N.  H.  146;  Carleton  v.  Haywood,  49 
N.  H.  314;  Mann  v.  Locke,  11  N.  H. 
246;  Woodbury  v.  Woodbury,  47  N. 
H.  22;  Smith  V.  Smith,  43  N.   H.  536. 

Alabama. — Miller  v.  King,  67  Ala. 
575;  Pike  V.  Bright,  29  Ala.  332. 


And  an  action  of  assumpsit  will  lie 
for  negligence  in  performing  under- 
takings requiring  skill  and  fidelity, 
Zell  V.  Dunkle,  156  Pa.  St.  353;  Ree- 
side  V.  Reeside,  49  Pa.  St.  322;  Stimp- 
son  V.  Sprague,  6  Me.  471;  Ellis  v. 
Henry,  5  J.  J.  Marsh.  (Ky.)248;  Church 
V.  Mumford,  11  Johns.  (N.  Y.)  479; 
Varnum  v.  Martin,  15  Pick.  (Mass.) 
440;  Dickinson  v.  Winchester,  4  Cush. 
(Mass.)  115;  but  not  for  a  mere  de- 
tention or  loss  by  negligence,  Satter- 
lee  V.  Melick,  76  Pa.  St.  62;  nor  to  re- 
cover property  wrongfully  withheld 
from  the  owner.  Creel  v.  Kirkham,  47 
111.  344;  Johnston  v.  Salisbury,  61  111. 
316;  Barlow  v.  Stalworth,  27  Ga.  517; 
Tolan  V.  Hodgeboom,  38  Mich.  624. 

Based  on  Benefit  Received. — The  tort 
feasor  must  have  received  benefits  of 
some  kind,  either  by  sale  or  by  reten- 
tion of  the  converted  property,  or  in 
some  other  manner.  Home  v.  Man- 
delbaum,  13  111.  App.  607;  Webster 
V.  Drinkwater,  5  Me.  319;  Norden  v. 
Jones,  33  Wis.  600;  Hill  v.  Davis,  3 
N.  H.  384;  Stockett  v.  Watkins,  2  Gill 
&  J.  (Md.)  326;  Barker  v.  Cory,  15 
Ohio  St.  9. 

Property  Converted  into  Honey. — 
And  the  property  must  have  been  con- 
verted into  money  or  money's  worth, 
or  there  must  have  been  a  promise  to 
pay.  Morrison  v.  Rogers,  3  111.  317; 
Kellogg  V.  Turpie,  93  111.  265;  John- 
ston V.  Salisbury,  61  111.  316;  Mann  z/. 
Locke,  II  N.  H.  246;  Page  v.  Babbitt, 
21  N.  H.  389;  Allen  v.  Woodward,  22 
N.  H.  544;  Smith  v.  Smith,  43  N.  H. 
536;  Balch  V.  Patten,  45  Me.  41;  An- 
droscoggin Water  Power  Co.  v.  Met- 
calf,  65  Me.  40;  Emerson  v.  McNamara, 
41  Me.  565. 

2.  Com.  V.  Press  Co.,  156  Pa.  St. 
516;  Boyer  v.  Bullard,  102  Pa.  St.  555; 
Bethlehem  Borough  v.  Persever- 
ance Fire  Co.,  81  Pa.  St.  445;  Weiler 
V.  Kershner,  109  Pa.  St.  219;  Watson 
V.  Stever,  25  Mich.  386;  Newmarket 
Mfg.    Co.    V.    Coon,    150    Mass.    566; 
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Finality  of  Election. — If  the  plaintiff  waives  the  tort  and  elects  to 


Jones  V.  Hoar,  5  Pick.  (Mass.)  285; 
Allen  V.  Woodward,  22  N.  H.  544; 
Wyman  v.  Banton,  66  Me.  171;  Inger- 
soll  V.  Moss,  44  111.  App.  72.  But  see 
Alderson  v.  Ennor,  45  111.  128.  The 
use  a?id  possession  or  conversion  of 
personal  property  will  not  sustain  an 
implied  assumpsit.  Ladd  v.  Rogers, 
II  Allen  (Mass.)  209;  Hills  v.  Snell, 
104  Mass.  173.  But  one  upon  whose 
land  another  has  turned  his  cattle  may 
waive  the  tort  and  sue  for  the  value 
of  the  pasturage.  Norden  v.  Jones, 
33  Wis.  600.  And  where  a  tort  arises 
out  of  a  transaction  ex  contractu,  the 
only  remedy  of  the  party  injured  is  by 
action  ex  contractu,  unless  there  was 
actual  fraud.  Ring  v.  Ogden,  45  Wis. 
303.  See  also  Kimble  v.  Carothers, 
81  Pa.  St.  494. 

Cared  by  Verdict. — If  the  plaintiff  sue 
in  assumpsit,  where  strictly  only  an 
action  of  tort  would  lie,  and  obtains 
judgment,  the  judgment  will  de- 
termine the  matters  in  issue  as  con- 
clusively as  though  the  proper  action 
had  been  brought.  Jennings  v.  Shel- 
don, 44  Mich.  92. 

Tenants  in  Common. — Where  tenants 
in  common  sell  and  convey  land,  and 
one  only  receives  the  purchase  money, 
the  other  may  maintain  an  action  of 
assumpsit  against  him  for  money  had 
and  received.  Coles  v.  Coles,  15 
Johns.  (N.  Y.)  158;  Sherman  v.  Bal- 
lon, 8  Cow.  (N.  Y.)  304;  Baker  v. 
Wheeler,  8  Wend.  (N.  Y.)  505;  Munroe 
V.  Luke,  I  Met.  (Mass.)  459;  Jones  v. 
Harraden,  9  Mass.  540;  Brigham  v. 
Eveleth,  9  Mass.  538;  Shepard  v. 
Richards,  2  Gray  (Mass.)  426;  Gardi- 
ner Mfg.  Co.  V.  Heald,  5  Me.  381; 
Richardson  v.  Richardson,  72  Me. 
403;  Hudson  V.  Coe,  79  Me.  83;  White 
V.  Brooks,  43  N.  H.  402;  Irvine  v. 
Hanlin,  10  S.  &  R.  (Pa.)  219;  or  where 
one  takes  more  than  his  share  of  the 
income.  Dyer  v.  Wilbur,  48  Me.  287; 
Buck  V.  Spofford,  31  Me.  34;  Gowen 
V.  Shaw,  40  Me.  56. 

Michigan. — Tenants  in  common  in 
Michigan  may  maintain  assumpsit 
against  their  cotenants  for  a  share  of 
"crops,"  Loomis  v.  O'Neal,  73  Mich. 
582;  Piquet  V.  Allison,  12  Mich.  328; 
Coe  V.  Wager,  42  Mich.  49;  McLaugh- 
lin V.  Salley,  46  Mich.  219;  but  not  of 
chattels,  Loomis  v.  O'Neal,  73  Mich. 
582. 

Money  Stolen. — The  count  will  also 


lie  to  recover  stolen  money.  Howe  v. 
Clancey,  53  Me.  130.  And  no  guilt  on 
the  part  of  the  defendant  need  be 
shown.  U.  S.  Express  Co.  v.  Jenkins, 
73  Wis.  471;  Hindmarch  v.  Hoffman, 
127  Pa.  St.  284. 

Embezzlement.  —  Money  embezzled 
may  be  recovered  by  this  count,  Ma- 
loney  v.  Barr,  27  W.  Va.  381;  even 
against  an  infant  who  has  embezzled 
money,  Shaw  v.  Coffin,  58  Me.  254; 
Elwell  V.  Martin,  32  Vt.  217;  Bristow 
V.  Eastman,  i  Esp.  173. 

Forgery. — The  count  will  lie  in  case 
of  forgery,  Jones  v.  Ryde,  5  Taunt. 
488;  Baxter  v.  Duren,  29  Me.  434; 
Manufacturers',  etc..  Bank  z^.  Gore,  15 
Mass.  75;  Young  v.  Adams,  6  Mass. 
182;  Boardman  v.  Gore,  15  Mass.  331; 
Richards  v.  Killam,  10  Mass.  239; 
Terry  v.  Bissell,  26  Conn.  23;  West- 
cott  V.  Sharp,  50  N.  J.  L.  392;  Com- 
mercial, etc.,  Nat.  Bank  v.  Baltimore 
First  Nat.  Bank,  30  Md.  11;  Buck  v. 
Doyle,  4  Gill  (Md.)  478;  but  not  to 
recover  money  paid  to  an  innocent 
holder  for  value  upon  a  forged  check. 
Hall  V.  Fuller,  5  B.  &  C.  750;  Price 
V.  Neal,  3  Burr.  1354;  Smith  v.  Mer- 
cer, 6  Taunt.  76;  U.  S.  Bank  v. 
Georgia  Bank,  10  Wheat.  (U.  S.)  333; 
Levy  V.  U.  S.  Bank,  i  Binn.  (Pa.)  27; 
4  Dall.  (Pa.)  234;  St.  Albans  Bank  v. 
Farmers',  etc.,  Bank,  10  Vt.  141; 
Bernheimer  v.  Marshall,  2  Minn.  78. 

Fraud. — Money  procured  by  fraud 
may  be  recovered  under  this  count. 
Billing  V.  Ries,  i  C.  &  M.  26,  41  E.  C. 
L.  20;  Brooks  v.  First  Presbyterian 
Church,  128  Pa.  St.  408;  Mathers 
V.  Pearson,  13  S.  &  R.  (Pa.)  258;  Les- 
tapies  V.  Ingraham,  5  Pa.  St.  71; 
D'Utricht  v.  Melchor,  i  Dall.  (Pa.) 
428;  Cory  V.  Somerset,  47  N.  J.  L. 
181;  Byard  v.  Holmes,  33  N.  J.  L.  119; 
McKinnon  v.  Vollmar,  75  Wis.  82; 
Fifield  V.  Sweeney,  62  Wis.  204;  Glou- 
cester Bank  v.  Salem  Bank,  17  Mass. 
33;  Wells  V.  Waterhouse,  22  Me.  131; 
Penobscot  R.  Co.  v.  Mayo,  67  Me. 
470;  Burton  v.  Driggs,  20  Wall.  (U. 
S.)i25. 

Stockbrokers. — Where  a  broker  buys 
or  sells  contrary  to  his  instructions, 
he  loses  all  lien  on  moneys  deposited 
with  him  as  margins,  etc.,  and  such 
deposits  may  be  recovered  in  an  action 
for  money  had  and  received.  Larminie 
V.  Carley,  114  111.  196;  Jones  r.  Marks, 
40  111.  313;  Oldershaw  v.  Knowles,  loi 
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proceed  upon  the  count  for  money  had  and  received,  the  election 
once  made  is  final.' 

j.  Account  Stated — (i)  What  Necessary  to  Make. — The  mere 
rendering  of  an  account  by  one  party  to  another  is  not  sufficient 
to  make  it  an  account  stated.  For  that  purpose  there  must  be 
either  the  actual  statement  and  adjustment  of  the  account  by  the 
parties,  by  going  over  the  items  together  and  striking  the  bal- 
ance, or  an  admission  by  one  party  of  the  correctness  of  the  bal- 
ance struck  by  the  other,  or  some  other  evidence  to  show  that  the 
party  sought  to  be  charged  has  by  his  language  or  conduct  ad- 
mitted the  correctness  of  the  account.* 

(2)  The  Admission. — The  admission  of  the  correctness  of  the 
balance  struck  must  be  absolute,  unconditional,  and  voluntary,' 
made  by  the  defendant  or  his  agent,*  to  the  plaintiff  or  his  agent,* 


111.   117;  Denton  v.  Jackson,    106  111. 

433- 

Extra  Charges. — This  count  will  also 
lie  to  recover  extra  charges  unlaw- 
fully exacted.  Wagner  v.  Peterson, 
83  Pa.  St.  238.  See  also  Stipp  v. 
Johnston,  68  111.  176. 

1.  Warren  v.  Landry,  74  Wis.  144; 
Teem  v.  EUigay,  89  Ga.  154;  Fowler  ». 
Bowery  Sav.  Bank,  113  N.  Y.  450;  10 
Am.  St.  Rep.  487;  Lythgoe  v.  Vernon, 
5  H.  &  N.  180;  Ware  v.  Percival,  61 
Me.  391;  Brown  v.  Moran,  42  Me.  44. 

2.  Porter  v.  Cooper,  i  C,  M.  &  R. 
387;  Knowles  v.  Michel,  13  East  249; 
Tucker  v.  Barrow,  7  B.  &  C.  623; 
Whitehead  v.  Howard,  5  Moore  114; 
Peacock  v.  Harris,  lo  East  106;  Rob- 
ertson V.  Wright,  17  Gratt.  (Va.)  534; 
Stebbins  v.  Niles,  25  Miss.  267;  Tas- 
sey  V.  Church,  4  W.  &  S.  (Pa.)  141. 

Subject-matter  of  Debt. — It  is  unnec- 
essary to  set  forth  the  subject-matter 
of  the  original  debt,  Milward  v. 
Ingram,  2  Mod.  44;  Foster  v.  Allan- 
son,  2  T.  R.  480;  Fitch  V.  Leitch,  11 
Leigh  (Va.)  492;  Montgomerie  v. 
Ivers,  17  Johns.  (N.  Y. )  38;  Holmes  v. 
D'Camp,  I  Johns.  (N.  Y.)  34;  Hoyt  v. 
Wilkinson,  10  Pick.  (Mass.)  31;  White 
V.  Campbell,  25  Mich.  463;  Koegel  v. 
Givens,  79  Mo.  77;  McClelland  v. 
West,  70  Pa.  St.  183;  although 
the  count  may  embrace  special- 
ties with  other  securities,  Gilson 
V.  Stewart,  7  Watts  (Pa.)  100;  State 
V.  Jennings,  10  Ark.  428;  Foster  v. 
Allanson,  2  T.  R.  480;  Moravia  v.  Levy, 
2  T.  R.  483,  n.;  or  a  balance  struck 
and  a  promise  to  pay  a  sum  of  money 
due  upon  a  specialty.  Miller  v.  Wat- 
son, 7  Cow.  (N.  Y.)  39;  Hoyt  v.  Wil- 
kinson, 10  Pick.  (Mass.)  31.  .  See  Ac- 


counts AND  Accounting,  vol.  i,  p.  87. 
See  also  tit.  Account  Stated,  Am.  & 
Eng.  Ency.  Law. 

3.  Thurmond  v.  Sanders,  21  Ark. 
255;  Owen  V.  Boerum,  23  Barb.  (N. 
Y.)  187;  Stenton  v.  Jerome,  54  N.  Y. 
480;  Lockwood  V.  Thorne,  11  N.  Y. 
170,  18  N.  Y.  288;  Benites  v.  Hamp- 
ton, 3  Utah  369;  Chicago,  etc.,  R. 
Co.  V.  Peters,  45  Mich.  636;  Tucker  v. 
Barrow,  7  B.  &  C.  623;  Calvert  v. 
Baker,  4  M.  &  W.  417;  Evans  v. 
Verity,  R.  &  M.  239.  But  no  express 
promise  need  be  proved.  Claire  v. 
Claire,  10  Neb.  54.  And  see  Mitchell 
V.  Allen,  38  Conn.  188. 

Defect  in  Allegation. — An  allegation 
in  the  petition  that  the  parties  "have 
had  accountings  and  settlements,"  is 
not  an  allegation  of  an  account  stated, 
and  the  defect  in  the  pleadings  can- 
not be  supplied  by  evidence.  Ward  v. 
Farrelly,  9  Mo.  App.  370. 

4.  Tucker  v.  Barrow,  7  B.  &  C.  623. 
Infants. — An  infant  is  not  bound  by 

an  account  stated,  even  though  he  ex- 
pressly agrees  to  it.  Trueman  v. 
Hurst.  I  T.  R.  40;  Holmes  z/.  D'Camp, 
I  Johns.  (N.  Y.)  34. 

6.  Bull.  N.  P.  129;  Hughes  v. 
Thorpe,  5  M.  &  W.  667;  Breckon  v. 
Smith,  I  Ad.  &  El.  488.  28  E.  C.  L. 
125;  Rugby  V.  Jeffreys,  7  Dowl.  561; 
Fuller  V.  Hooper,  3  Gray  (Mass.)  341; 
James  v.  Spaulding,  4  Gray  (Mass.) 
451;  Hoffar  f.  Dement,  5  Gill(Md.)  132. 

Account  Bendered  in  Firm-Name. — A 
declaration  by  F.  C.  on  an  account 
stated  may  be  supported  by  evidence 
of  an  account  rendered  to  C.  &  Co., 
where  F.  C.  did  business  under  the 
name  of  C.  &  Co.  Charman  v.  Hen- 
shaw,  15  Gray  (Mass.)  293. 
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3 


bringing  of  the  suit/  of  a  certain  specified  sum  of 


before 
money. 

(3)  Failure  to  Object. — When  no  objection  is  made  to  an  ac- 
count rendered  within  reasonable  time,  the  party  receiving  it  will 
be  bound  by  it  as  a  stated  account.' 

(4)  Grounds  for  Impeaching. — An  account  stated  is  not  conclu- 
sive upon  either  party,  but  is  simply  prima  facie  correct,  and 
may  be  reopened  or  impeached  for  any  error  induced  by  fraud  or 
mistake.* 


1.  Spencer  v.  Parry,  3  Ad.  &  El. 
331,  30  E.  C.  L.  107;  Allen  v.  Cook,  2 
Dowl.  Pr.  Cas.  546. 

2.  Barker  v.  Birt,  10  M.  &  W.  61; 
Teal  V.  Auty,  4  Moore  542;  Knowles  v. 
Michel,  13  East  249;  Manion  Black- 
smith, etc.,  Co.  V.  Carreras,  26  Mo. 
App.  229. 

But  when  the  payee  of  a  promissory 
note,  upon  which  several  payments 
have  been  made,  presents  it  to  the 
maker,  and  at  his  request  agrees  to 
remit  a  part  of  the  interest,  and  the 
parties  compute  the  amount  due  upon 
that  basis,  and  fix  upon  the  sum  so 
found  as  the  amount  to  be  taken  as 
due  upon  the  note,  an  action  upon  an 
account  stated  may  be  maintained. 
Buxton  V.  Edwards,  134  Mass.  567. 

Proof  of  One  Item  is  Sufficient. — High- 
more  V.  Primrose,  5  M.  &  S.  67; 
Cathell  V.  Goodwin,  i  Har.  &  G.  (Md.) 
468;  Langdon  v.  Roane,  6  Ala.  518; 
Warren  v.  Caryl,  61  Vt.  331;  Jaques 
V.  Hulit,  16  N.  J.  L.  38. 

Partners.  —  Assumpsit  cannot  be 
maintained  between  parties,  unless 
there  has  been  a  settlement  of  ac- 
counts between  them,  a  final  balance 
struck,  and  an  express  promise  to 
pay  it.  Foster  v.  AUanson,  2  T.  R. 
479;  Killam  v.  Preston,  4  W.  &  S.  (Pa.) 
14;  Casey  v.  Brush,  2  Cai.  (N.  Y.) 
293;  Halsted  v.  Schmelzel,  17  Johns. 
(N.  Y.)  So;  Westerlo  v.  Evertson,  i 
Wend.  (N.  Y.)  532;  Clarke  v.  Dibble, 
16  Wend.  (N.  Y.)  601;  Course  v. 
Prince,  i  Mill  (S.  Car.)  416;  Gulick  v. 
Gulick,  14  N.  J.  L.  578;  Jessup  v. 
Cook,  6  N.  J.  L.  434. 

But  it  would  seem  that  all  that  is 
intended  by  these  authorities  is.  that, 
after  a  mutual  settlement,  a  final  bal- 
ance should  have  been  assented  to 
as  due,  assumed,  or  acknowledged. 
Ozeas  V.  Johnson,  i  Binn.  (Pa.)  191; 
Beale  v.  Jennings,  129  Pa.  St.  619; 
Shamburg  v.  Abbott,  112  Pa.  St.  6; 
Riarl  v.  Wilhelm,  3  Gill  (Md.)  356; 
Beach    v.    Hotchkiss,    2    Conn.    425; 


Burley  v.  Harris,  8  N.  H.  236;  Chase 
V.  Garvin,  19  Me.  211;  Holyoke  v. 
Mayo,  50  Me.  385;  Wright  v.  East- 
man, 44  Me.  220;  Wray  v.  Milestone,. 
5  M.  &  W.  21. 

Massachusetts. — Neither  the  settle- 
ment of  the  accounts  by  the  partners 
nor  an  express  promise  to  pay  is 
necessary.  Assumpsit  will  lie  to  re- 
cover a  final  balance  of  a  partnership 
account  in  all  cases  where  the  rendi- 
tion of  the  judgment  will  be  an  entire 
termination  of  the  partnership  trans- 
actions, so  that  no  further  cause  of 
action  can  grow  out  of  them.  Will- 
iams V.  Henshaw,  11  Pick.  (Mass.)  82; 
Brigham  v.  Eveleth,  9  Mass.  538; 
Wilby  V.  Phinney,  15  Mass.  116;  Jones 
V.  Harraden,  9  Mass.  540;  Bond  v. 
Hays,  12  Mass.  35;  Fanning  v.  Chad- 
wick,  3  Pick.  (Mass.)  420;  Brinley  v. 
Kupfer,  6  Pick.  (Mass.)  179. 

3.  Austin  V.  Ricker,  61  N.  H.  97; 
Rich  V.  Eldredge,  42  N.  H.  158;  Tharp 
V.  Tharp,  15  Vt.  109;  Lockwood  v. 
Thorne,  11  N.  Y.  173;  Avery  z/.  Leach, 
9  Hun  (N.  Y.)  107;  Powell  v.  Pacific 
R.  Co.,  65-  Mo.  658;  Darby  v.  Las- 
trapes,  28  La.  Ann.  605;  Freeland  v. 
Heron,  7  Cranch  (U.  S.)  147;  Wiggins 
V.  Burkham,  10  Wall.  (U.  S.)  129; 
Toland  v.  Sprague,  12  Pet.  (U.  S.) 
300;  Lupton  V.  Janney,  13  Pet.  (U.  S.) 
381;  Burns  v.  Campbell,  71  Ala.  286; 
Lawrence  v.  Ellsworth,  41  Ark.  502; 
Anding  v.  Levy,  57  Miss.  51;  Kent  v. 
Highleyman,  17  Mo.  App.  9. 

What  is  a  reasonable  time  is  a  ques- 
tion of  law.  Standard  Oil  Co.  v. 
Van  Etten,  107  U.  S.  325.  But  see 
Wiggins  V.  Burkham,  10  Wall.  (U.  S.) 
129;  Brown  v.  Kimmel,  67  Mo.  430. 
See  tit.  Account  Stated,  Am.  &  Eng. 
Ency.  Law. 

4.  Vanderveer  v.  Statesir,  39  N.  J. 
L-  593;  Gruby  v.  Smith,  13  111.  App. 
43;  Daniels  v.  Wilber,  60  111.  526; 
American  Nat.  Bank  v.  Bushey,  45 
Mich.  135;  Beebee  v.  Robert,  12  Wend^ 
(N.  Y.)  413;  Bruen  v.   Hone,  2  Barb, 


2  Encyc.  Pi.  &  Pr.— 65. 
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k.  Use  and  Occupation— (i)  Origin  of  the  Action. — This 
action,  which  owes  its  origin  to  nth  George  II.,  chap.  19,  sec.  14, 
is  limited  by  that  statute  to  cases  where  the  agreement  was  not 
by  deed.* 

(2)  What  Plaintiff  Must  Show. — To  enable  the  plaintiff  to 
recover  it  must  appear  that  the  relation  of  landlord  and  tenant 
has  existed  between  the  plaintiff  and  the  defendant  ;  *  that  there 
was  a  contract  of  renting,  express  or  implied  ;  ^    and  that  the  de- 


<N.  Y.)  586;  Houston  etc.,  R.  Co.  v. 
Snelling,  59  Tex.  116.  See  also  tit. 
Account  Stated,  Am.  &  Eng.  Ency. 
Law. 

1.  Wood  V.  Wilcox,  I  Den.  (N.  Y.) 
37;  Codman  v.  Jenkins,  14  Mass.  93; 
Burnham  v.  Roberts,  103  Mass.  379; 
Goshorn  v.  Steward,  15  W.  Va.  657; 
Gage  V.  Smith,  14  Me.  466;  Blume  v. 
McClurken,  10  Watts  (Pa.)  380.  And 
assumpsit  for  use  and  occupation  can- 
not be  maintained  where  there  has 
been  a  demise  by  deed  and  a  covenant 
to  pay  the  rent,  even  though  an  ex- 
press written  promise,  made  at  the 
time  of  the  demise,  to  pay  the  rent  is 
proved.  Hawkes  v.  Young,  6  N.  H. 
300;  Codman  v.  Jenkins,  14  Mass.  93; 
Smiley  v.  McLauthlin,  138  Mass.  363. 

Tenant  Holding  Over. — But  if  a  party 
hold  over,  after  the  expiration  of  a 
demise  by  deed,  he  may  be  sued  in 
assumpsit  for  use  and  occupation  to 
recover  rent  accruing  due  after  the 
end  of  the  term.  Davis  v.  Morgan, 
4  B.  &  C.  8,  6  D.  &  R.  42;  Levi  v. 
Lewis.  6  C.  B.  N.  S.  766,  95  E.  C.  L. 
765;  Ibbs  V.  Richardson,  9  Ad.  &  El. 
849,  36  E.  C.  L.  301.  See  also  Lucier 
V.  Marsales,  133  Mass.  454;  Seabrook 
V.  Moyer,  88  Pa.  St.  417. 

In  Michigan  an  action  for  use  and 
occupation  may  be  maintained  upon  a 
lease  under  seal.  Beecher  v,  Duffield, 
97  Mich.  423. 

2.  Henderson  v.  Detroit,  61  Mich. 
378;  Marquette,  etc.,  R.  Co.  v.  Har- 
low, 37  Mich.  556;  Stacy  v.  Vermont 
Cent.  R.  Co.,  32  Vt.  551;  Stockett  v. 
Watkins,  2  Gill  &  J.  (Md.)  339;  Stod- 
dert  V.  Newman,  7  Har.  &  J.  (Md.) 
255;  Ward  V.  Small  (Ky.,  1890),  13  S. 
W.  Rep.  1070;  Walker  v.  Shackelford, 
49  Ark.  503;  Byrd  v.  Chase,  10  Ark. 
602;  Dixon  V.  Ahern,  19  Nev.  422; 
Taylor  v.  Dexter  Engine  Co.,  146 
Mass.  613;  Central  Mills  Co.  v.  Hart, 
124  Mass.  123;  Dudding  v.  Hill,  15  111. 
61;  Sanborn  v.  Haynes,  26  111.  App. 
335;  Mercer  v.  Mercer,  12  Ga.  421; 
AuU  Sav.  Bank  v.  Aull,  80  Mo.  199. 


Adverse  Occupation. — When  a  person 
occupies  the  land  of  another,  not  as 
tenant  but  adversely  or  where  the  cir- 
cumstances under  which  he  enters 
show  that  he  does  not  recognize  the 
owner  as  his  landlord,  this  action  will 
not  lie.  Butler  v.  Cowles,  4  Ohio, 
213;  Waller  v.  Morgan,  18  B.  Mon. 
(Ky.)  142;  Lankford  v.  Green,  52  Ala. 
104;  Fielder  v.  Childs,  73  Ala.  567; 
Stockett  V.  Watkins,  2  Gill  &  J.  (Md.) 
326;  Kiddall  v.  Trimble,  i  Md.  Ch. 
148;  Lloyd  V.  Hough,  i  How.  (U.  S.) 
153;  Hurley  v.  Lamoreaux,  29  Minn. 
138. 

3.  Churchward  v.  Ford,  4  H.  &  N. 
446;  Birch  V.  Wright,  i  T.  R.  378; 
De  Young  v.  Buchanan,  10  Gill  &  J. 
(Md.)  156;  Boston  v.  Binney,  11  Pick. 
(Mass.)  i;  Henderson  v.  Detroit,  61 
Mich.  378;  Sutton  v.  Mandeville,  i 
Munf.  (Va.)  407;  Barron  v.  Marsh,  63 
N.  H.  107;  Wiggin  v.  Wiggin,  6  N.  H. 
298;  Curtis  V.  Treat,  21  Me.  525; 
French  v.  Auburn,  62  Me.  452;  Hall  v. 
Southmayd,  15  Barb.  (N.  Y.)  32;  Beach 
V.  Gray,  2  Den.  (N.  Y.)  84;  Vanden- 
heuvel  v.  Storrs,  3  Conn.  203;  Stewart 
V.  Fitch,  31  N.  J.  L.  17. 

In  the  absence  of  any  evidence  of  a 
demise,  use  and  occupation  cannot  be 
maintained,  whether  the  use  was  by 
the  plaintiff's  permission  or  not.  Cen- 
tral Mills  Co.  V.  Hart,  124  Mass.  123. 

Vendor  and  Vendee. — In  the  absence 
of  an  express  promise  the  relation  of 
vendor  and  vendee  will  not,  in  gen- 
eral, raise  an  implied  promise  for  the 
payment  of  rent  nor  support  an  ac- 
tion for  use  and  occupation.  Smith  v. 
Stewart,  6  Johns.  (N.  Y.)  46;  Vanden- 
heuvel  v.  Storrs,  3  Conn.  203;  Bell  v. 
Ellis,  I  Stew.  &  P.  (Ala.)  294;  Little  v. 
Pearson,  7  Pick.  (Mass.)  301;  Boston 
V.  Binney,  ii  Pick.  (Mass.)  i;  Stacy 
V.  Vermont  Cent.  R.  Co.,  32  Vt. 
551;  McNair  v.  Schwartz,  16  111.  24; 
Greenup  v.  Vernor,  16  111.  26. 

New  Hampshire.  —  Where  a  person 
enters  on  land  under  an  agreement  to 
purchase  it  and  afterwards  refuses  to 
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fendant  has  held  or  occupied  *  the  land  with  the  permission  of 
the  plaintiff.* 

V.  The  Pleas — 1.  The  General  Issue— «.  Its  Scope. — Accord- 
ing to  the  strict  original  principles  of  the  common  law,  no  de- 
fenses were  admissible  under  the  general  issue  except  such  as  went 
in  denial  of  the  truth  of  the  declaration. ^ 


fulfil  his  agreement,  he  is  liable  to 
the  owner  in  trespass,  or  in  an  action 
for  use  and  occupation,  at  the  election 
of  the  owner.  Clough  v,  Hosford,  6 
N.  H.  231;  Alton  V.  Pickering,  9  N.  H. 
494;  Woodbury  v.  Woodbury,  47  N. 
H.  22.  But  see  Spiller  v.  Cass,  58  N. 
H.  489. 

1.  Burns  v.  Phelps,  i  Stark.  94,  2  E. 
C.  L.  182;  McClurg  V.  Price,  59  Pa. 
St.  420;  Holmes  v.  Guion,  44  Mo.  164; 
Hayner  v.  Smith,  63  111.  430.  But 
an  actual  possession  is.  not  necessary, 
Tully  V.  Dunn,  42  Ala.  262;  Crom- 
melin  v.  Thiess,  31  Ala.  412;  Goshorn 
V.  Steward,  15  W.  Va.  657;  Hall  v. 
Western  Transp.  Co.,  34  N.  Y.  284; 
and  the  mere  taking  of  the  key  and 
entering  upon  the  premises  has  been 
held  sufficient.  Little  v.  Martin,  3 
Wend.  (N.  Y.)  219;  Seaman  v.  Ward, 
I  Hilt.  (N.  Y.)  52. 

Failure  to  Take  Possession.  —  Where 
the  tenant  has  not  entered  into  pos- 
session, either  in  person  or  by  an 
undertenant  or  agent,  assumpsit  for 
use  and  occupation  will  not  lie.  Wood 
V.  Wilcox,  I  Den.  (N.  Y.)  37;  Beach  v. 
Gray,  2  Den.  (N.  Y.)  84;  Croswell  v. 
Crane,  7  Barb.  (N.  Y.)  191 ;  Bordman  v. 
Osborn,  23  Pick.  (Mass.)  295;  Waring 
V.  King,  8  M.  &  W.  571.  But  see  Mc- 
Gunnagle  v.  Thornton,  10  5.  &  R. 
(Pa.)  251. 

2.  Hill  V.  U.  S.,  149  U.  S.  593;  Bax- 
ter V.  West,  5  Daly  (N.  Y.)  460;  Kier- 
sted  V.  Orange,  etc.,  R.  Co.,  i  Hun 
(N.  Y.)  151;  Bradley  v.  Davenport,  6 
Conn,  i;  Allen  v.  Thayer,  17  Mass. 
299;  Sutton  V.  Mandeville,  I  Munf. 
(Va.)  407;  Howard  v.  Ransom,  2  Aik. 
(Vt.)  252. 

Lease  Implied. — It  is  not  necessary, 
however,  to  prove  an  express  contract 
with  the  tenant  when  he  first  took 
possession,  or  any  express  reserva- 
tion of  a  certain  rent,  or  that  the  ten- 
ant has  paid  rent.  Willenborg  v. 
Illinois  Cent.  R.  Co.,  11  III.  App. 
298;  Jackson  v.  Mowry,  30  Ga.  143; 
Dell  V.  Gardner,  25  Ark.  134;  Thomp- 
son V.  Sanborn,  52  Mich.  141;  Wilson 
t/.    Merrill,   38   Mich.  707;    Horton   v. 


Cooley,  135  Mass.  589;  National  Oil 
Refining  Co.  v.  Bush,  88  Pa.  St.  335; 
Chambers  v.  Ross,  25  N.  J.  L.  293; 
Phelps  V.  Conant,  30  Vt.  277.  But 
see  Grove  v.  Barclay,  106  Pa.  St.  155. 

Possession  as  Agent. — Even  if  one 
take  possession  of  land  as  agent  and 
use  or  control  it,  the  relation  of  land- 
lord and  tenant  arises.  Ward  v. 
Small  (Ky.,  1890),  13  S.  W.  Rep.  1070; 
Farrow  v.  Edmundson,  4  B.  Mon. 
(Ky.)6o5. 

Trespasser. — But  a  trespasser  cannot 
be  converted  into  a  tenant  without  his 
consent.  Jackson  v.  Tyler,  2  Johns. 
(N.  Y.)  445;  Richey  v.  Hinde,  6  Ohio, 
371;  Peters  v.  Elkins,  14  Ohio,  345; 
Hathaway  v.  Ryan,  35  Cal.  193;  Kitt- 
redge  v.  Peaslee,  3  Allen  (Mass.) 
237.  But  see  Ackerman  v.  Lyman, 
20  Wis.  456;  Henwood  v.  Cheeseman, 
3  S.  &  R.  (Pa.)  500;  Wiggin  v.  Wiggin, 
6  N.  H.  298. 

3.  Gould  on  Pleadings,  330. 

Bales  of  Hilary  Term. — The  following 
are  the  rules  of  Hilary  Term,  4  W.  4, 
with  regard  to  pleading  the  general 
issue  in  actions  of  assumpsit: 

"  I.  In  all  actions  of  assumpsit,  ex- 
cept on  bills  of  exchange  and  promis- 
sory notes,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged", 
or  of  the  matters  of  fact  from  which  the 
contract  or  promise  alleged  may  be 
implied  by  law.  Ex  gr.:  In  an  action 
on  a  warranty,  the  plea  will  operate  as 
a  denial  of  the  fact  of  the  warranty 
having  been  given  upon  the  alleged 
consideration,  but  not  of  the  breach; 
and  in  an  action  on  a  policy  of  in- 
surance, of  the  subscription  to  the  al- 
leged policy  by  the  defendant,  but  not 
of  the  interest,  of  the  commencement 
of  the  risk,  of  the  loss,  or  of  the  alleged 
compliance  with  warranties.  In  ac- 
tions against  carriers  and  other  bailees 
for  not  delivering  or  not  keeping 
goods  safe,  or  not  returning  them  on 
request,  and  in  actions  against  agents 
for  not  accounting,  the  plea  will  oper- 
ate as  a  denial  of  any  express  con- 
tract to  the  effect  alleged  in  the  dec- 
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Extension  of  its  Limitations. — Gradually,  however,  not  only  such  de- 
fenses as  deny  the  allegations  in  the  declaration,  but  almost  all 
matters  in  avoidance,  have  been  held  good  defenses  under  the  plea 
of  non  assumpsit*. 


laration,  and  of  such  bailment  or  em- 
ployment as  would  raise  a  promise  in 
law  to  the  effect  alleged,  but  not  of 
the  breach.  In  an  action  of  indeb. 
assumpsit  for  goods  sold  and  deliv- 
ered, the  plea  of  non  assumpsit  will 
operate  as  a  denial  of  the  sale  and  de- 
livery in  point  of  fact;  in  the  like  ac- 
tion for  money  had  and  received,  it 
will  operate  as  a  denial  both  of  the 
receipt  of  the  money  and  the  existence 
of  those  facts  which  make  such  re- 
ceipt by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff. 

"  2.  In  all  actions  upon  bills  of  ex- 
change and  promissory  notes  the  plea 
of  non  assumpsit  shall  be  inadmis- 
sible. In  such  actions,  therefore,  a 
plea  in  denial  must  traverse  some  mat- 
ter of  fact;  ex  gr.,  the  drawing  or 
making,  etc.,  of  the  bill  or  note. 

"  3.  In  every  species  of  assumpsit  all 
matters  of  confession  and  avoidance, 
including  not  only  those  by  way  of 
discharge,  but  those  which  show  the 
transaction  to  be  either  void  or  void- 
able in  point  of  law  on  the  ground  of 
fraud  or  otherwise,  shall  be  specially 
pleaded ;  ^JT  ^r. ,  infancy,  coverture,  re- 
lease, payment,  performance,  ille- 
gality of  consideration,  either  by 
statute  or  common  law,  drawing,  in- 
dorsing, accepting,  etc.,  bills  or  notes 
by  way  of  accommodation,  set-off, 
mutual  credit,  etc.,  must  be  pleaded." 
See,  for  extended  discussion  of  these 
rules  as  applied  by  the  English  courts, 
Roscoe  on  Pleading  the  General  Issue 
in  Assumpsit,  Library  of  Law  and 
Equity,  vol.  i,  p.  245. 

1.  Such  as  infancy.  Thrall  v.  Wright, 

38  Vt.  494;  or  that  the  contract  does  not 
comply  with  the  statute  of  frauds, 
Eastwood  ».  Kenyon,  II  Ad.  &   El.  438, 

39  E.  C.  L.  137;  Buttermere  v.  Hayes, 
5M.  &  W.  456;  Leaf  V.  Tuton,  10  M. 
&  W. 393;  Smith  z/.Fah.  15  B.Mon.(Ky.) 
443.  But  see  Middlesex  Co.  v.  Os- 
good, 4  Gray  (Mass.)  447;  Gardner  v. 
Webber,  17  Pick.  (Mass.)  407;  Boston 
Duck  Co.  V.  Dewey,  6  Gray  (Mass.) 
446;  Cahill  V.  Bigelow,  18  Pick. (Mass.) 
369;  Lawrence  v.  Chase,  54  Me.  196; 
Myers  v.  Morse,  15  Johns.  (N.  Y.)  425. 

Thus  in  Morgantown  Bank  v.  Fos- 
ter,   35  W.  Va.   357,    the   court  said: 


"  The  general  issue,  non  assumpsit,  is 
a  denial,  for  that  covers  the  whole 
declaration  and  puts  the  plaintiff  to 
the  proof  of  every  material  fact.  But 
assumpsit  is  only  a  species  of  the  more: 
general  class  of  actions  of  trespass  on 
the  case,  and  is  treated,  like  all  its. 
class,  with  liberality  as  to  the  plead- 
ings by  relaxing  some  of  the  common- 
law  rules.  Hence  many  defenses 
strictly  in  avoidance  may  be  given  in 
evidence  under  the  general  issue,  and 
therefore  need  not  be  specially  plead- 
ed. Hence  it  is  commonly  said  that 
anything  may  be  given  in  evidence 
under  the  plea  of  non  assumpsit  ex- 
cept the  statute  of  limitations,  dis- 
charge in  bankruptcy,  and  tender.  Set- 
off with  us  need  not  be  pleaded  spe- 
cially, but,  when  specified  in  an  ac- 
count filed,  may  be  proved  without  any 
plea  except  non  assumpsit."  But  in  an 
action  on  a  quantum  meruit  ihc  defend- 
ant cannot  avail  himself  of  an  express 
contract  as  to  the  price.  Register 
Printing  Co.  v.  Willis  (Minn.,  1894), 
58  N.  W.  Rep.  825. 

Demand  Not  Due. — In  an  action  for 
the  price  of  goods,  the  defense  that 
the  demand  was  not  due  when  the 
suit  was  brought  is  available  under 
the  general  issue.  Kahn  v.  Cook,  22 
111.  App.  559;  Collins  V.  Montemy,  3 
111.  App.  182;  Daniels  v.  Osborn,  71 
111.  169;  Hamlin  v.  Race,  78  111.  422. 

Payment  or  Accord  and  Satisfaction 
may  be  given  under  the  general  issue. 
Lee  V.  Oppenheimer,  32  Me.  253.  But 
where,  in  an  action  on  a  promissory 
note,  the  answer  was  a  general  de- 
nial, and  a  counterclaim  for  money 
had  and  received,  it  was  held  that  the 
defendant  could  not  offer  evidence  of 
payment  under  the  general  issue,  nor 
of  the  payment  of  usurious  interest, 
which  he  sought  to  recover  back  and 
have  allowed,  under  his  general 
counterclaim.  Martin  v.  Pugh,  23 
Wis.  184.  And  see  New  York  L.  Ins., 
etc.,  Co.  V.  Covert,  29  Barb.  (N.  Y.) 
436.  And  again  in  Smith  v.  VC^igton, 
35  Neb.  460,  it  was  held  that  in  an  ac- 
tion in  substance  for  money  had  and 
received,  a  general  denial  only  puts  in 
issue  the  receipt  of  the  money.  But, 
on  the  other  hand,  in  an  action  upon 
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Until  now  the  general-issue  plea  may  be  said  to  deny  not  a  part 
of  the  case  only,  but  the  whole  case  to  such  an  extent  that 
under  it  the  defendant  is  generally  entitled  to  give  evidence  of 
anything  which  shows  that,  ex  cequo  et  bono,  the  plaintiff  ought 
not  to  recover.* 


the  same  count  it  was  held  that  the 
defendant  might  prove  under  a  gen- 
eral denial  that  the  amount  claimed 
by  the  plaintiff  had  been,  according  to 
the  agreement  of  the  parties,  received 
and  applied  by  the  firm  to  advances 
made  by  them  and  interest.  Marvin 
V.  Mandell,  125  Mass.  562.  Also  where 
two  parties  bought  a  farm  and  took  a 
deed,  in  which  one  of  them  only  was 
named  as  grantee,  and  the  said 
grantee  afterwards  sold  the  farm,  it 
was  held  that  in  an  action  for  money 
had  and  received  brought  against  him 
by  the  other  for  one-half  the  price  re- 
ceived, he  might  set  up  in  defense 
payments  made  by  him  on  joint  ac- 
count under  the  general  issue.  Hawks 
V.  Hawks,  124  Mass.  457.  See  also 
Granger  v.  Ilsly,  2  Gray  (Mass.)  521; 
Bradford  v.  Tinkham,  6  Gray  (Mass.) 
494;  Canfield  v.  Miller,  13  Gray  (Mass.) 
274;  Baker  v.  Jewell,  6  Mass.  460; 
Converse  v.  Symmes,  10  Mass.  377; 
Mitchell  V.  Dall,  2  Har.&  G.  (Md.)  159; 
Tompkins  ».  Tompkins,  78  Hun  (N.Y.) 
220;  Brennan  v.  Tietsort,49  Mich.  397; 
Huntoon  v.  Russell,  41  Mich.  316; 
Martin  v.  Smith,  4  Bing.  N.  Cas.  439, 
33  E.  C.  L.  402;  2  Starke  Ev.  79,  594. 

Agreement  for  Legal  Services. — In  an 
action  for  legal  services,  the  defend- 
ants cannot,  under  a  general  denial, 
show  that  after  the  performance  of 
the  services  it  was  agreed  that  the 
plaintiff's  compensation  should  be  a 
certain  amount.  Stringer  v.  Breen,  7 
Ind.  App.  557- 

Failure  of  Consideration. — Any  inher- 
ent defect  or  imperfection  in  the  plain- 
tiff's case  involving  a  failure  of  con- 
sideration, Keen  v.  Ranck,  14  Phila. 
(Pa.)  168;  Blessing  v.  Miller,  102  Pa. 
St.  45;  Beech  v.  White,  12  Ad.  &  El. 
668,  4  P.  &  D.  399;  Brydges  v.  Lewis, 
3Q.  B.  603;  Sutherland  v.  Pratt,  11  M. 
&  W.  296,  such  as  that  the  contract 
was  conditional  and  partially  unper- 
formed by  the  plaintiff,  Alexander  z/. 
Gardener,  5  M.  &  S.  281;  i  Bing.  N. 
Cas.  671;  Manchester  Iron  Mfg.  Co. 
t/.  Sweeting,  10 Wend.  (N.Y.)  164,  may 
be  shown  under  the  plea  of  non  assump- 
sit. 


Work  or  Materials  Not  in  Accordance 
with  Contract. — Under  the  general  issue 
the  defendant  is  entitled  to  show  that 
the  work  done  or  the  goods  furnished 
were  not  such  as  were  contracted  for. 
Cousins  V.  Paddon,  2  C,  M.  &  R.  556; 
Hayselden  v.  Staff,  5  Ad.  &  El.  153, 
31  E.  C.  L.  307;  Grounsell  v.  Lamb,  i 
M.  &  W.352;  Gaw  V.  Wolcott,  10  Pa.  St. 
43;  Sadler  v.  Slobaugh,  3  S.  &  R.  (Pa.) 
388;  Shaw  V.  Badger,  12  S.  &  R.  (Pa.) 
275;  Heck  V.  Shener,  4  S.  &  R.  (Pa.) 
249.  In  Sisson  v.  Willard,  25  Wend, 
(N.  Y.)  373,  where  the  plaintiffs  sued 
in  assumpsit  to  recover  a  sum  of 
money  agreed  to  be  paid  them  by  the 
defendants  for  converting  a  sawmill 
into  a  steammill,  they  furnishing  all 
the  machinery  and  warranting  the 
mill,  etc.,  it  was  held  that  the  defend- 
ants might  show  under  the  general 
issue  that  the  engine  erected  by  the 
plaintiffs  was  worthless,  since  "  what- 
ever the  plaintiffs  were  bound  to  prove 
as  prerequisites  to  a  recovery,  might 
be  disproved  by  the  adverse  party." 

Again,  in  an  action  on  several  prom- 
issory notes  given  for  the  purchase  of 
machinery  for  a  factory,  it  was  held 
that  the  defendant  might  prove  that 
when  the  agreement  was  made  the 
plaintiff  warranted  the  machinery  to 
be  of  a  certain  quality,  and  that  the 
warranty  had  failed,  even  where  the 
warranty  had  been  made  several 
months  before  the  notes  were  given. 
Falconer  v.  Smith,  18  Pa.  St.  130. 

1.  Falconer  z/.  Smith,  18  Pa.  St.  130; 
Howard  v.  Hayward,  16  Gray  (Mass.) 
354;  Chaplin  v.  Currier,  49  Vt.  48;  Car- 
gill  V.  Atwood(R.  I.,  1893),  27  Atl.  Rep. 
214;  Matthie  v.  Barton,  40  Vt.  286; 
Harlow  v.  Dyer,  43  Vt.  357;  Whitney 
V.  Clarendon,  18  Vt.  252;  Kidder  v. 
Jennison,  21  Vt.  108;  Tompkins  v. 
Tompkins  (Supreme  Ct.),  28  N.  Y. 
Supp.  903;  Berringerz/.  Lake  Superior 
Iron  Co.,  41  Mich.  305;  Ingalls  v. 
Eaton,  25  Mich.  32;  Peck  v.  Hough- 
taling,  35  Mich.  127;  Stewart  v.  Ash- 
ley, 34  Mich.  183;  Herrick  v.  Swom- 
ley,  56  Md.  456;  Hayselden  v.  Staff, 
5  Ad.  &  El.  153;  31  E.  C.  L.  307;  I 
Arch.  N.  P.  145;  Gould  on  Pleadings, 
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h.  Notice  of  Special  Defense — in  General.— In  some  of  the 
states  it  is  provided  by  statute  that  the  defendant  may,  instead 
of  pleading  specially  matters  operating  to  extinguish  the  right  of 
action  which  once  existed,  introduce  such  matters  under  the 
general  issue,  provided  that  before  doing  so  he  give  notice  of  the 
matter  which  he  intends  to  give  in  evidence.* 

330  et  seq.  Accordingly,  in  an  action 
of  assumpsit  to  recover  a  sum  of 
money  in  gold  which  had  been  deliv- 
ered by  the  plaintiff  to  the  defendant 
for  safe-keeping,  the  defendant  was 
allowed  to  show  under  the  general  is- 
sue that  he  had  been  robbed  of  it. 
Danville  Bank  v.  Waddill,  31  Gratt. 
(Va.)469. 

Res  Gestae.  —  Evidence  offered  to 
prove  matters  growing  out  of  the 
dealings  of  the  parties,  and  which 
was  a  part  of  the  res  gestcE,  is  admissi- 
ble under  the  plea  of  non  assumpsit. 
Fisher  v.  Ball,  93  Pa.  St.  390. 

Plurality  of  Defendants.  —  When  one 
more  of  several  defendants  are  out  of 
the  state,  so  that  service  cannot  be 
made  on  all,  those  upon  whom  service 
has  been  made  may  plead  that  they, 
with  others,  did  not  promise,  etc. 
Tappan  v.  Bruen,  5  Mass.  196.  And 
where  an  action  is  brought  against 
one  of  several  persons  with  whom  the 
contract  was  made,  the  nonjoinder  of 
the  others  may  be  taken  advantage  of 
by  the  defendant  under  the  general 
issue.  Hoffar  v.  Dement,  5  Gill  (Md.) 
132.  But  several  defendants  cannot 
plead  the  general  issue  severally. 
Meagher  v.  Bachelder,  6  Mass.  444; 
Ward  V.  Johnson,  13  Mass.  152. 

Suit  by  Agent. — Where  an  agent  de- 
clares in  the  common  counts  on  a 
promise  made  to  him  for  the  benefit 
of  his  principal,  the  plea  of  non  as- 
sumpsit puts  in  issue  his  right  to 
maintain  the  action  in  his  own  name. 
Nabors  v.  Shippey,  15  Ala.  293.  And 
see  Gray  v.  Taylor,  2  Ind.  App.  155. 
But  where  a  party  is  sued  in  as- 
sumpsit as  indorser  of  a  note  and 
pleads  the  general  issue,  he  thereby 
admits  the  character  of  indorser  in 
which  he- is  sued.  Tillman  v.  Allies, 
5  Smed.  &  M.  (Miss.)  373. 

An  Ordinance  requiring  real-estate 
dealers  to  be  duly  licensed  before 
engaging  in  business  may  be  given 
under  the  general  issue.  Eckert  v. 
Collot,  46  111.  App.  361.  See  also 
Grieb  v.  Cole,  60  Mich.  397;  Roby  v. 
Murphy,  31  111.  App.  599;  Jackson  v. 
Kansas   City    Packing   Co.,  42  Minn. 


382;  Cargill  V.  Atwood  (R.  I.,  1893), 
27  Atl.  Rep.  214. 

Implied  Assumpsit. — The  general  is- 
sue to  an  implied  assumpsit  obliges 
the  plaintiff  to  prove  not  only  per- 
formance, but  also  the  understanding 
upon  which  it  was  based.  Berringer 
V.  Lake  Superior  Iron  Co.,  41  Mich. 
305.  And  see  Kantzler  v.  Grant,  2  111. 
App.  236;  Smith  z/.  Wigton,  35  Neb. 
460.  But  in  an  action  on  a  quan- 
tum meruit  for  work  performed 
the  defendant  cannot,  under  a  mere 
denial,  avail  himself  of  an  express 
contract  as  a  defense  to  the  action. 
Register  Printing  Co.  v.  Willis  (Minn., 
1894),  58  N.  W.  Rep.  825. 

Defects  in  Form. — A  plea  of  the  gen- 
eral issue  is  not  vitiated  by  omitting 
the  words  "undertake  or"  before 
"promise  in  manner,"  etc.,  in  the  or- 
dinary precedents,  Shufeldt  v.  Fi- 
delity Sav.  Bank,  93  III.  597;  nor  by 
the  substitution  of  "and"  for  "or," 
Eastman  v.  Anthony,  93  111.  599.  But 
a  plea  of  not  guilty  of  the  matters  al- 
leged is  bad.  Cunyus  v.  Guenther, 
96  Ala.  564. 

1.  Maine. — The  general  issue  may 
be  pleaded  in  all  cases,  and  a  brief 
statement  of  special  matter  of  defense, 
or  a  special  plea,  or  double  pleas  in 
bar,  may  be  filed.  Code  1883,  s.  22. 
p.  697;  Moore  v.  Knowles,  65  Me.  493; 
Barden  f.  Douglass,  71  Me.  401;  Max- 
well V.  Potter,  47  Me.  489;  Pratt  v. 
Knight,  29  Me.  471;  Potter  v.  Tit- 
comb,  16  Me.  425.  No  particular  form 
is  necessary,  nor  need  the  statement 
be  signed  by  the  defendant  or  his  at- 
torney. Ministerial,  etc.,  Fund  Trus- 
tees V.  Rowell,  49  Me.  330;  but  where 
the  defendant  filed  a  statement  that 
he  would  file  the  general  issue  and 
call  upon  the  plaintiff  to  make  out  his 
case,  it  was  held  demurrable,  Clough 
V.  Grossman,  47  Me.  349.  It  is  not 
required,  however,  that  the  specifica- 
tions should  have  the  technical  accu- 
racy of  a  special  plea,  Clement  v.  Gar- 
land, 53  Me.  429;  nor  is  it  necessary 
for  the  plaintiff  to  file  a  counter  brief 
statement  unless  ordered  to  do  so  by  the 
court,  Pratt  v.  Knight,  29  Me.  471;  and 
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Form  and  Technicality — No  particular  form  is  necessary,*  and  it  is 


where  there  has  been  a  joinder  on  the 
general  issue,  and  the  facts  alleged  in 
the  brief  statement  have  been  directly 
controverted  by  a  counter-statement 
no  further  joining  of  issue  is  re- 
quired, Potter  V.  Titcomb,  i6  Me.  425. 
Not  only  may  the  defendant  specify  as 
many  grounds  of  defense  as  he  please, 
but  it  is  not  even  necessary  that  the 
several  grounds  specified  be  consistent 
with  each  other,  nor  that  each  several 
ground  constitute  a  valid  and  suf- 
ficientranswer  to  the  declaration.  Gran- 
ite State  Bank  v.  Otis,  53  Me.  133. 
But  where  the  general-issue  plea  is 
successfully  demurred  to,  if  the  brief 
statement  allege  what  would  amount 
to  a  valid  defense  under  a  special  plea 
in  bar,  the  plclntiff  will  not  be  entitled 
to  judgment.  Moore  v.  Knowles,  65 
Me.  493. 

Michigan. — No  special  plea  in  bar 
shall  be  pleaded  in  any  civil  action,  but 
all  matters  of  defense  may  be  given 
in  evidence  under  the  general  issue, 
Howell's  Ann.  Stat.  1882,  p.  i860,  s. 
7361;  Wales  V.  Lyon,  2  Mich.  276; 
provided  such  defendant  shall  annex 
to  his  plea  of  the  general  issue  a  no- 
tice to  the  plaintiff,  briefly  stating  the 
precise  nature  of  such  matter  of  de- 
fense, s.  7363.  Discharge  in  bank- 
ruptcy. Parks  z'.  Goodwin,  i  Mich.  35; 
misrepresentation  and  fraud,  Miller  z/. 
Finley,  26  Mich.  249;  former  recovery, 
Achey  v.  Hull.  7  Mich.  430;  puis  dar- 
rein continuance,  or  any  other  matter 
which,  if  pleaded  specially,  would  de- 
stroy the  general  issue,  Johnson  v. 
Kibbee,  36  Mich.  270  ;  as  set-off,  s. 
7366,  Ferguson  v.  Millikin,  42  Mich. 
441,  require  special  notice. 

New  Hampshire. — Any  defense  may 
be  proved  under  the  general  issue, 
upon  a  brief  statement  thereof  being 
filed  in  such  time  as  the  court  may  or- 
der. Code  1891,  c.  223,  s.  3,  p.  619; 
Rich  V.  Flanders,  39  N.  H.  31S;  Colby 
V.  Stevens,  38  N.  H.  191;  Folsom  v. 
Brawn,  25  N.  H.  114;  Pickering  v. 
Pickering,  19  N.  H.  389;  School  Dist. 
No.  3  V.  Aldrich,  13  N.  H.  139.  Such 
a  statute  does  not  change  the  na- 
ture of  the  general  issue  itself.  Co- 
checo  Mfg.  Co.  v.  Whittier,  10  N.  H. 
305.  And  a  brief  statement  being  a 
substitute  for  a  special  plea,  should 
contain  all  the  substantial  elements  of 
such  a  plea.  Folsom  v.  Brawn,  25  N. 
H.  114;  Pike  V.  Taylor,  49  N.   H.  124. 


But  a  brief  statement  of  tender  which 
fails  to  allege  that  the  defendant  has 
always  been  ready  to  pay  the  money 
is  sufficiently  precise  and  formal  to  ad- 
mit evidence  of  the  tender  under  it. 
Clough  V.  Clough,  26  N.  H.  24. 

New  Jersey.  —  The  defendant  may 
plead  the  general  issue  and  give  any 
special  matter  in  evidence  which,  if 
pleaded,  would  be  a  bar  to  such  ac- 
tion, upon  giving  notice  with  such 
plea  of  the  matter  intended  to  be  given 
in  evidence.  Revision  1S77,  p.  866, 
s.  117.  Such  notice  should  not  amount 
to  the  general  issue.  Little  v.  Bolles, 
12  N.  J.  L.  171;  and  should  contain 
only  such  matter  as  would  form  a  good 
plea  in  bar,  Ackerman  v.  Shelf,  8  N. 
J.  L.  125;  Tillou  V.  Britton,  9  N.  J.  L. 
121;  Miller  z/.  Halsey,  14  N.  J.  L.  48; 
Story  V.  Baird,  14  N.  J.  L.  262.  Defect 
in,  or  partial  failure  of  consideration, 
recoupment.  Rev.  1877,  p.  868,  s.  129; 
usury  or  illegality  under  a  foreign 
statute,  s.  130;  and  set-off,  s.  134,  re- 
quire notice. 

Vermont.  —  Where  the  defendant 
pleads  the  general  issue,  but  relies 
on  special  matter  of  defense,  as  pay- 
ment, release,  accord,  and  satisfac- 
tion, a  judgment  recovered  for  the 
same  cause,  or  other  matter  operating^ 
to  extinguish  the  right  of  action  which 
once  existed,  he  shall  file  with  such 
plea  a  notice  in  writing  specifying  the 
intended  matter  of  defense  under  such 
plea.  Code  1880,  tit.  11,  ch.  52,  s.  909, 
p.  228;  Chaplin  v.  Currier,  49  Vt.  48; 
Farr  v.  Payne,  40  Vt.  615;  Matthie  v. 
Barton,  40  Vt.  286;  Hudson  v.  Nute, 
45  Vt.  66;  School  Dist.  No.  i  v.  Bird- 
port,  63  Vt.  383;  Ewing  V.  Griswold, 
43  Vt.  400;  Jewett  V.  Winship,  42  Vt. 
204;  Aiken  v.  Bridgman,  37  Vt.  249. 
But  specifications  are  not  necessary 
to  the  defendant's  right  of  recovery 
under  a  plea  of  set-off,  especially  in  a 
trial  before  a  referee.  Lewis  v.  Jew- 
ett, 51  Vt.  378. 

1.  Ministerial,  etc.,  Fund  v.  RowelU 
49  Me.  330. 

Must  be  Plea  in  Bar. — A  brief  state- 
ment should  not  amount  to  the  general 
issue.  Little  7/.  Bolles,  12  N.  J.  L.  171; 
and  should  contain  only  such  matter 
as  would  form  a  good  plea  in  bar, 
Ackerman  v.  Shelf,  8  N.  J.  L.  125; 
Tillou  V.  Britton,  9  N.  J.  L.  120;  Miller 
V.  Halsey,  14  N.  J.  L.  48;  Story  v. 
Baird,  14  N.  J.  L.  262;  Parks  v.  Good- 
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not  required  that  the  specifications  should  have  the  technical  ac- 
curacy of  a  special  plea.*  But,  being  a  substitute  for  a  special 
plea,  they  should  contain  all  the  substantial  elements  of  such  a 
plea.* 

2.  Special  Pleas — a.  Tender,  Limitations,  etc. — Notwith- 
standing the  extension  of  the  general-issue  plea  to  matters  in 
confession  and  avoidance  of  the  plaintiff's  claim,  tender,'  the  stat- 
ute of  limitations,*  discharge  in  bankruptcy,'  and  in  some  cases 
matters  which,  though  they  admit  the  contract  as  stated  in  the 
declaration,  show  either  a  performance  by  the  defendant,  or  facts 
which  in  law  excuse  or  justify  the  nonperformance  of  it,  must 
be  specially  pleaded.® 


win,  I  Mich.  35;  Miller  v.  Finley,  26 
Mich.  249;  Achey  I/.  Hull,  7  Mich.  430; 
Johnson  v.  Kibbee,  36  Mich.  270;  Fer- 
guson V.  Millikin,  42  Mich.  44;Clough 
V.  Clough,  26  N.  H.  24. 

1.  Clement  v.  Garland,  53  Me.  429. 

2.  Folsom  V.  Brawn,  25  N.  H.  114; 
Pike  V.  Taylor,  49  N.  H.  124. 

Specification  of  Defense. — The  speci- 
fication of  matters  intended  to  be 
given  in  evidence  must  contain  as 
distinct  an  allegation  of  the  special 
grounds  of  defense,  though  not  in  the 
same  technical  form,  as  a  special  plea. 
Brickett  v.  Davis,  21  Pick.  (Mass.) 
404. 

3.  I  Saund.  33;  Agnew  v.  Gettys- 
burg Bank,  2  Har.  &  G.  (Md.)  491; 
Osgood  V.  Spencer,  2  Har.  &  G.  (Md.) 
133.     See  article  Tender. 

Beadiness  to  Fay. — The  plea  must 
show  that  the  defendant  has  always 
been  ready  to  pay  the  money  from  the 
time  when  it  first  became  due.  Hume 
V.  Peploe,  8  East  168;  Birks  v.  Trip- 
pet,  I  Saund.  33,  note  2.  But  a  "brief 
statement "  of  tender,  which  failed  to 
allege  that  the  defendant  had  always 
been  ready  to  pay  the  money,  was 
held  sufficiently  formal  and  precise  to 
admit  evidence  of  tender  under  it. 
Clough  V.  Clough,  26  N.  H.  24. 

4.  I  Saund.  283,  note  2;  2  Saund. 
636,  (c);  Kunkel  v.  Spooner,  9  Md. 
462;  Griffin  v.  Moore,  43  Md.  246; 
Ware  v.  Dudley,  16  Ala.  742;  Brown 
V.  Hemphill,  9  Port.  (Ala.)  206;  Petty 
V.  Cleveland,  2  Tex.  404;  Young  v. 
Rummell,  2  Hill  (N.  Y.)  478;  Boyd  v. 
Weeks,  5  Hill  (N.  Y.)  393;  Bradley  v. 
Field,  3  Wend.  (N.  Y.)  272;  Ware  v. 
Webb,  32  Me.  41;  Benoist  v.  Darby, 
12  Mo.  196;  Cook  V.  Kibbee,  16  Vt. 
434.     See  Statute  of  Limitations. 

6.  Gowland  v.  Warren,  i  Camp.  363; 
Stedman  v.  Martinnant,  12  East  664; 


Osgood  V.  Spencer,  2  Har.  &  G.  (Md.) 
135;  Frost  V.  Tibbetts,  30  Me.  188; 
Parks  V.  Goodwin,  i  Mich.  35. 

New  Fromise. — Where  the  defendant 
pleads  a  discharge  in  bankruptcy,  the 
plaintiff  may  give  evidence  of  a  new 
promise,  even  though  it  has  not  been 
alleged  in  the  declaration.  Craig  v. 
Seitz,  63  Mich.  727. 

6.  Arch.  PI.  &  Ev.  202;  Dibble  v. 
Duncan,  2  McLean  (U.  S.)  553;  Mar- 
vin V.  Mandell,  125  Mass.  562;  How- 
ard V.  Hayward,  16  Gray  (Mass.)  354. 
Such  as  an  agreement  to  take  back  an 
article,  Buchanan  v.  Beck,  15  Oregon 
563;  or  illegality  in  the  consideration, 
Stannard  v.  McCarty,  Morr.  (Iowa) 
124;  Dickson  v.  Burk,  6  Ark.  412; 
Bradford  v.  Tinkham,  6  Gray  (Mass.) 
494;  Libby  z/.  Downey,  5  Allen  (Mass.) 
299;  Suit  V.  Woodhall,  116  Mass.  547; 
or  payment.  Fellers  v.  Lee,  2  Barb. 
(N.  Y.)  489;  Martin  v.  Pugh,  23  Wis. 
184;  Henderson  v.  Henderson,  3  Den. 
(N.  Y.)  314;  Morey  v.  Farmers'  Loan, 
etc.,  Co..  18  Barb.  (N.  Y.)  401;  14  N. 
Y.  302;  New  York  L.  Ins.,  etc.,  Co.  v. 
Covert,  29  Barb.  (N.  Y.)436;  or  accord 
and  satisfaction,  Warren  v.  Skinner, 
20  Conn.  559;  Clifton  v.  Litchfield,  106 
Mass.  34;  Capital  City  Mut.  F.  Ins. 
Co.  V.  Detwiler,  23  III.  App.  656;  or 
misrepresentation  and  fraud.  Miller 
V.  Finley,  26  Mich.  249;  or  set-off, 
Ferguson  v.  Millikin,  42  Mich.  441; 
Lewis  V.  Jewett,  51  Vt.  378;  Sangston 
V.  Maitland,  11  Gill  &  J.  (Md.)  297; 
State  V.  Baltimore,  etc.,  R.  Co.,  34 
Md.  374.  See  also  Greaves  v.  Middle- 
brooks,  59  Ga.  240;  Dendy  v.  Gamble, 
59  Ga.  434;  Stockett  v.  Sasscer,  8  Md. 
374;  Semmes  v.  Naylor,  12  Gill  &  J. 
(Md.)  361;  Mead  v.  Strouse,  41  Conn. 
565;  Stockert  v.  Mackey,  34  111.  App. 
476;  Johnson  v.  Fry,  88  Va.  695; 
Lowery  v.  Daniel,  98  Ala.  451. 
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b.  Amounting  to  the  General  Issue. — Special  pleas  admit 
the  contract  as  stated  in  the  declaration.     Consequently  a  special 


Georgia. — The  general  issue  is  a  de- 
nial of  the  allegations  in  the  plaintiff's 
declaration,  Causey  v.  Cooper,  41  Ga. 
409;  Dickson  v.  Saloshin,  54  Ga.  117; 
Woolfolk  V.  Beach,  61  Ga.  67;  and 
shall  be  considered  as  filed  in  all  cases 
which  are  answered  to  at  the  first  term, 
Steadman  v.  Simmons,  39  Ga.  594; 
Augusta  Nat.  Bank  v.  Southern  Porce- 
lain Mfg.  Co..  59  Ga.  157;  Johnson  v. 
Shurley,  58  Ga.  417;  and  no  other  evi- 
dence is  admissible  under  such  plea, 
except  such  as  disproves  the  plaintiff's 
cause  of  action;  all  other  matters 
in  satisfaction  or  avoidance  must  be 
specially  pleaded,  Code  1882,  p.  873, 
s.  3450.  A  special  contract  exempt- 
ing from  liability,  Buchannon  v.  Jones, 
I  Ga.  256;  and  sometimes  illegality  of 
consideration,  Johnson  v.  Ballingall, 
I  Ga.  68;  a  rescission,  Barnett  v. 
Terry,  42  Ga.  283;  breach  of  warranty, 
Radcliff  V.  Gunby,  46  Ga.  464;  limita- 
tions, Parker  v.  Irvin,  47  Ga.  405;  res 
adjudicata,  former  recovery,  and  all 
pleas  in  avoidance.  Greaves  v.  Middle- 
brooks,  59  Ga.  240;  Augusta  Bank  v. 
Southern  Porcelain  Mfg.  Co.,  59  Ga. 
157;  Dendy  v.  Gamble,  59  Ga.  434; 
Wiggins  V.  Mayer,  91  Ga.  778;  Gwin 
V.  Anderson,  91  Ga.  827;  Beasley  v. 
Huyett  Mfg.  Co.  (Ga.,  1894),  18  S.  E. 
Rep.  420,  must  be  specially  pleaded. 

Maryland. — Tender,  Agnew  v.  Get- 
tysburg Bank,  2  Har.  &  G.  (Md.)  491; 
Osgood  f.  Spencer,  2  Har.  &  G.  (Md.) 
133;  Union  Bank  z/.Ridgely,i  Har.  &G. 
(Md.)  407;  discharge  in  bankruptcy, 
Osgood  V.  Spencer,  2  Harr.  &  G.  (Md.) 
135;  limitations,  Kunkel  v.  Spooner,  9 
Md.  462;  Grifl5n  v.  Moore,  43  Md. 
246;  Farmers'  Bank  v.  Sprigg,  li  Md. 
389;  Perkins  v.  Turner,  i  Har.  &  M. 
(Md.)  400;  Lamott  v.  M'Laughlin,  3 
Har.  &  M.  (Md.)  324;  Smith  v.  Will- 
iamson, I  Har.  &  J.  (Md.)i47;  Oliver 
V.  Gray,  i  Har.  &  G.  (Md.)  215;  Wall 
V.  Wall,  2  Har.  &  G.  (Md.)  79;  Cham- 
bers V.  Chalmers,  4  Gill  &  J.  (Md.) 
420.  But  see  Stockett  v.  Sasscer,  8 
Md.  374;  defenses  on  the  merits  aris- 
ing after  suit  brought,  Semmes  v. 
Naylor,  12  Gill  &  J.  (Md.)  361;  Agnew 
V.  Gettysburg  Bank,  2  Har.  &  G.  (Md.) 
471;  and  set-off.  Code,  1888,  art.  75,  s. 
13.  p.  1095;  Poe  on  Pleading,  c.  25; 
Sangston  v.  Maitland,  11  Gill  &  J. 
(Md.)  297;  Burch  v.  State.  4  Gill  &  J. 
(Md.)   444;   Annan   v.    Houck,  4   Gill 


(Md.)  331;  State  v.  Baltimore,  etc.,  R. 
Co.,  34  Md.  374,  must  be  especially 
pleaded. 

Florida. — Limitations,  payments,  set- 
off, and  release  may  be  pleaded  spe- 
cially. Code  1892,  P.  385,  S.  1075. 

Fennsylvania. — In  addition  to  the 
general  issue  in  assumpsit  the  defend- 
ant may  plead  payment,  set-off,  and 
the  statute  of  limitations,  act  May 
25th,  1887  (P.  L.  272);  and  he  may 
plead  payment  after  a  plea  of  non  as- 
sumpsit, notwithstanding  a  denial  of 
any  indebtedness  in  his  aflSdavit  of 
defense,  and  although  such  plea  is 
made  after  such  indebtedness  has  been 
proved,  with  a  desire  to  adapt  the  de- 
fense to  the  testimony,  Stillwell  v. 
Rickards,  152  Pa.   St.    437. 

Affidavit  of  Defense.  —  Under  the 
act  of  May  25,  1887,  the  defendant 
must  reply  to  the  statement  by  affi- 
davit. This  provision  is  not  lim- 
ited to  claims  within  the  affidavit- 
of-defense  law.  Cochran  v.  Pyle,  10 
Pa.  Co.  Ct.  Rep.  198.  Thus  in  assumpsit 
for  lumber  sold  the  builder  of  a  house, 
an  affidavit  of  defense  which  denies 
the  purchase  by  and  delivery  to  the 
defendant  of  the  lumber,  but  does  not 
deny  the  delivery  of  the  lumber  at  the 
house  and  its  use  in  it,  is  bad.  Ewer 
V.  Laughlin,  22  Pittsb.  L.  J.  N.  S.  (Pa.) 
317.  And  see  Chestnut  St.  Nat.  Bank 
V.  Ellis,  161  Pa.  St.  241. 

Virginia  and  West  Virginia. — In  any 
action  on  a  contract  the  defendant 
may  file  a  plea  alleging  any  such  fail- 
ure in  the  consideration  of  the  con- 
tract, or  fraud  in  its  procurement,  or 
any  such  breach  of  any  warranty  to 
him  of  the  title  to  real  property,  or  of 
the  title  or  soundness  of  personal 
property,  as  would  entitle  him  either 
to  recover  damages  at  law  from  the 
plaintiff,  or  the  person  under  whom 
the  plaintiff  claims,  or  to  relief  in 
equity,  in  whole  or  in  part,  against 
the  obligation  of  the  contract,  and 
every  such  plea  must  be  verified  by 
affidavit.  Va.  Code  1873,  tit.  51,  c. 
168,  s.  5,  p.  1098;  Va.  Code  1887,  c, 
140,  s.  3299,  p.  785;  West  Va.  Code, 
c.  126,  s.  5,  p.  813;  Fleming  v.  Toler, 
7  Gratt.  (Va.)  310;  Shiflett  v.  Orange 
Humane  Soc,  7  Gratt.  (Va.)  297;  Is- 
bell  V.  Norvell,  4  Gratt.  (Va.)  176; 
Pence  v.  Huston,  6  Gratt.  (Va.)  304; 
Watkins  v.  Hopkins,  13  Gratt.  (Va.) 
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plea,  which  denies  the  contract  alleged  in  the  declaration,  is  bad 
on  demurrer  as  amounting  to  the  general  issue.*  But  a  special 
plea  alleging  facts,  which  will  maintain  the  defense  under  the 
general  issue,  does  not  necessarily  amount  to  the  general  issue.* 

VI.  Veedict  and  Judgment. — The  verdict,  if   for   the  plaintiff, 
must  be  for  a  sum  certain  as  damages,  that  sum  not  to  exceed 


743;  Burtners  v.  Keran,  24  Gratt.  (Va.) 
42;  Keckley  v.  Winchester  Union 
Bank,  79  Va.  458;  Huffman  z/.  Alder- 
son,  9  W.  Va.  616;  Black  v.  Smith,  13 
W.  Va.  803:  Wellsburg  First  Nat. 
Bank  v.  Kimberlands,  16  W.  Va.  555; 
Morrow  v.  Bailey,  2  W.  Va.  326;  Jar- 
rett  V.  Nickell,  4  W.  Va.  276;  Fisher 
V.  Burdett,  21  W.  Va.  626;  Quaker 
City  Nat.  Bank  v.  Showacre,  26  W. 
Va.  48;  Douglass  v.  West  Virginia 
Cent.  Land  Co.,  12  W.  Va.  502;  Bias 
V,  Vickers,  27  W.  Va.  456.  Thus,  a 
party  filing  a  plea  under  this  statute 
may  claim  and  recover  all  the  dam- 
ages which  he  has  sustained  by  the 
breach  of  the  warranty  which  he  could 
recover  in  an  action  for  a  breach  of 
the  warranty.  Huff  v.  Broyles,  26 
Gratt.  (Va.)  283. 

1.  Arch.  N.  P.  147;  Dibble  v.  Dun- 
can, 2  McLean  (U.  S.)  553;  Merchants' 
etc.,  Bank  v.  Evans,  9  W.  Va.  373; 
Crew  V.  Farmers'  Bank,  31  Gratt. 
(Va.)  348;  Philadelphia  Fire  Assoc,  v. 
Hogwood,  82  Va.  342;  Baltimore,  etc., 
R.  Co.  V.  Polly,  14  Gratt.  (Va.)  447; 
Keckley  v.  Union  Bank,  79  Va.  458; 
Collingbourne  v.  Mantell,  5  M.  &  W. 
289;  Morgan  v.  Pebrer,  3  Bing.  N. 
Cas.  457;  Lyall  v.  Higgins,  4Q.  B.  528. 

Plea  Qualifying  Contract. — A  special 
plea,  which  qualifies  the  contract 
stated  in  the  declaration,  is  bad  as 
amounting  to  the  general  issue,  al- 
though it  only  sets  out  the  actual 
agreement  between  the  parties.  Nash 
V.  Breeze,  11  M.  &  W.  352;  Williams 
V.  Vines,  i  D.  &  L.  710;  Gerard  v. 
Dill,  96  Ind.  476. 

Special  Plea  to  Common  Counts. — A  spe- 
cial plea  to  a  count  for  money  paid  for 
the  plaintiff's  use  is  bad,  if  the  facts 
stated  deny  that  the  money  was  paid 
under  circumstances  which  do  not 
raise  an  implied  assumpsit  on  the 
part  of  the  defendant;  or  a  special 
plea  to  the  common  count  for  money 
had  and  received,  which  denies  that 
the  defendant  received  the  money  un- 
der circumstances  which  make  such 
receipt  by  him  a  receipt  to  the  use  of 
the  plaintiff.  Stotesbury  v.  Ins.  Co., 
9  Phila.  (Pa.)  210;  Solly  v.   Nash,    5 


Tyr.  625,  2  C.  M.  &  R.  355;  Regill  v. 
Green,  i  M.  &  W.  328;  Morgan  v. 
Pebrer,  3  Bing.  N.  Cas.  457. 

2.  Gould  on  Pleading,  356. 

Thus  in  assumpsit  on  a  special  agree- 
ment, where  the  right  of  actions  de- 
pends on  the  performance  of  a  condi- 
tion precedent,  performance  of  which 
is  averred  in  the  declaration,  the  de- 
fendant, instead  of  pleading  the  gen- 
eral issue,  may  deny  the  alleged  per- 
formance; and  where  neither  the  con- 
dition nor  its  performance  is  alleged 
in  the  declaration,  the  defendant  may 
by  special  plea  put  the  condition  on 
record  and  avail  himself  of  a  special 
issue  on  its  nonperformance,  in  which 
case  the  plea  should  conclude  with  a 
verification.  Dewees  v.  Manhattan 
Ins.  Co.,  34  N.  J.  L.  244.  And  a  plea 
that  the  defendant,  who  was  sued  as 
principal,  indorsed  the  note  as  guar- 
antor and  not  as  principal,  was  held 
good  on  demurrer.  Dibble  v.  Dun- 
can, 2  McLean  (U.  S.)  553. 

Declaration  Defective. — Generally  the 
defendant  cannot  be  defaulted  on  ac- 
count of  defective  specifications, 
where  the  plaintiff's  deoiaration  is  de- 
fective.     Shelden     v.    Call,    55     Me. 

159- 

Must  Answer  the  Complaint. — A  plea 
which  does  not  answer  the  complaint 
is  demurrable.  Penn  v.  Smith,  93 
Ala.  476;  Werth  v.  Montgomery  Land, 
etc.,  Co.,  89  Ala.  373;  Heckscher  v. 
American  Tube,  etc.,  Co.,  137  Pa.  St. 
421;  Salsbury  v.  Falk,  28  111.  App.  297; 
Everroad  v.  Schwartzkopf,  123  Ind. 
35.  But  the  defendant  may  positive- 
ly deny  the  allegations  of  the  com- 
plaint, and  plead  in  addition  pay- 
ment, arbitration,  and  satisfaction  of 
the  award.  Snodgrass  v.  Andross,  19 
Oregon  236. 

Equitable  Pleas. — In  assumpsit  by 
the  payee  of  an  accepted  bill  of  ex- 
change, the  defendant  cannot  plead 
that  the  acceptance  was  without  con- 
sideration and  that  the  fact  was  known 
to  the  plaintiff  at  the  time  of  the  ac- 
ceptance, since  such  matter  is  not 
available  as  a  defense  at  law.  Mar- 
shall V.  Bumby,  25  Fla.  619. 
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the  amount  claimed  in  the  declaration.*  In  such  case  the  judg- 
ment is  that  the  plaintiff  recover  a  sum  certain  as  damages,  and 
full  costs  against  the  defendant.* 


1.  Tidd  (gth  ed.)  896;  Tennant  v. 
Gray,  5  Munf.  (Va.)  494;  Harris  v. 
Jaffray,  3  Har.  &  J.  (Md.)546;  Hoit  v. 
Molony,  2  N.  H.  322;  Roberts  v. 
Muir,  7  Ind.  544;  O'Neale  v.  Wade,  3 
Ind.  410;  Siltzell  v.  Michael,  3  W.  & 
S.  (Pa.)  329;  Grether  v.  Klock,  39 
Conn.  133;  P.  C.  Hanford  Oil  Co.  v. 
Findlay,  80  Wis.  91.  But  where  the 
defendant  entered  upon  the  plaintiff's 
land  as  a  trespasser  and  cut  his  tim- 
ber, the  plaintiff's  amount  of  recovery 
is  not  limited  to  the  price  fixed  in  a 
contract  by  which  he  agreed  to  sell 
defendant  all  the  timber  on  his  land, 
reserving  the  right  to  cut  it  himself. 
Sixma  v.  Montgomery,  98  Mich.  193. 

2.  Chitty  on  Pleadings   (i6th   Am. 


ed.)  158.  But  where  defendants  have 
pleaded  to  the  issue  severally,  they 
cannot  be  taxed  with  costs  severally. 
Meagher  v.  Bachelder,  6  Mass.  444; 
Ward  V.  Johnson,  13  Mass.  148. 

Jadgment  on  Demarrer  Withoat  Trial 
of  Issaei. — Where  after  issue  was 
joined  on  the  plea  of  non  assumpsit 
the  defendant  filed  special  pleas,  to 
which  the  plaintiff  demurred,  and  the 
court  overruled  the  demurrers  and 
gave  final  judgment  for  the  defendant, 
it  was  held  that  there  could  be  no 
final  judgment  until  the  issue  on  the 
plea  of  non  assumpsit  had  been  tried, 
withdrawn,  or  otherwise  disposed  of. 
Morgantown  Bank  v.  Foster,  35  W. 
Va.  357. 
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ABANDONMENT. 

Abandonment  of  appeal.    See  Appeals,  Parties  to  Appellate  Pro- 
ceedings. 

ABATEMENT. 

Order  overruling  plea  in  criminal  case,  appeal  from,  15a 
Of  action  by  death  of  party  after  judgment,  202. 

ABSTRACT  OF  RECORD. 

See  Appeals,  Transfer  of  Cause. 
ABUSE  OF  DISCRETION. 

As  a  ground  of  appeal.     See  APPEALS. 
ACCESSORIES. 

Arraignment  of  principal  and  accessory,  761. 
ACCIDENT. 

As  a  ground  for  relief  when  appeal  barred  by  limitation,  245. 

ACCORD  AND  SATISFACTION. 

By  plea  puis  darrein  continuance,  suflSciency  of,  919. 
ACCOUNT  STATED. 

The  common  count  in  assumpsit.     See  ASSUMPSIT. 
ACCOUNTING. 

See  Assignment  for  Benefit  of  Creditors. 

Appeal  from  order  for.     See  APPEALS,  AppealABLE  JUDGMENTS. 

ACTIONS. 

See  Assignment  for  Benefit  of  Creditors. 
Action  of  assumpsit.     See  Assumpsit. 
Appearances  in  actions.     See  APPEARANCES. 
Appeal  from  denial  of  motion  to  consolidate,  94. 

ACTUAL   CONTROVERSY. 

Dismissal  of  appeal  for  lack  of.     See  APPEALS,  DISMISSAL  OF  APPEAL. 
ADDITIONAL  ABSTRACT. 

See  Appeals,  Transfer  of  Cause. 
ADDRESS. 

Of  notice  of  appeal,  214. 
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ADJOURNMENT. 

Of  courts,  presumption  of  regularity.      See   Appeals,    PRESUMPTIONS 
ON  Appeal. 

ADMINISTRATOR. 

As  a  party  to  appeals.     See  PARTIES  TO  APPELLATE   PROCEEDINGS. 

ADMIRALTY. 

Trial  de  novo  on  appeal  in,  327. 

ADVANCEMENT. 

Advancement  of  cause  on  calendar  on  appeal,  361. 

AFFIDAVIT. 

Affidavits  in  appellate  proceedings.     See  Appeals. 

AFFRAY. 

Verdict  in  indictment  for  assault  and  battery,  858. 

AGENTS. 

Appearance  in  suits  by  agents,  673. 

AGGRAVATED  ASSAULTS. 

See  Assault  and  Battery. 

AGREED  CASE. 

Appeal  from  judgment  on.     See  Appeals,  APPEALABLE  JtJDGMENTS. 
Evidence  to  contradict  on  appeal,  297. 

ALIMONY. 

Appeal  from  order  awarding  temporary,  136. 

ALMANACS. 

Use  of  almanac  in  argument  to  jury.     See  Arguments  of  Counsel. 

AMENDMENTS. 

Amendment  of  assignments  of  errors.     See  Assignments  of  Errors. 
Appeal  from  decisions  relating  to.     See  Appeals,  Appealable  Judg- 
ments. 
Of  abstract  of  record  on  appeal.     See  Appeals,  TRANSFER  of  Cause. 
Of  original  record  after  appeal.     See  APPEALS,  TRANSFER  OF  CAUSE. 
Error  in  rulings  on.     See  Error. 
Of  officer's  return  of  service,  229. 
Of  notice  of  Appeal,  220,  231. 

Of  judgment  or  order.     Effect  in  extending  time  for  appeal,  254. 
Of  pleadings,  presumptions  on  appeal,  468. 
Of  petition  for  writ  of  assistance,  984. 

AMICUS  CURI^. 

Appeal  by.    See  Parties  to  Appellate  Proceedings. 

Definition,  758. 

How  far  recognized,  759. 

Death  of  party  after  exceptions,  758. 

ANOTHER  SUIT  PENDING. 

New  suit  pending  appeal  in  original  suit,  335. 
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ANSWERS. 

In  suits  arising  out  of  assignment  for  benefit  of  creditors.     See  Assign- 

MENT  FOR  Benefit  of  Creditors. 
Appeal  from  orders  striking  out,  112. 

Presumed  to  be  sufficient  where  pleadings  are  omitted  from  record  on 
appeal,  464. 

APPEALABLE  INTERESTS. 

See  Parties  to  Appellate  Proceedings. 
APPEAL  BOND. 

Not  required  at  common  law,  16. 
APPEALS. 

The  article  on  this  subject  in  this  volume  for  indexical  purposes  is  divided 
into  several  titles,  corresponding  to  the  main  divisions  of  the  article,  but  ar- 
ranged in  alphabetical  order.     See 

Appeals,  Appealable  Judgments  and  Orders. 

Appeals,  Appellate  Jurisdiction. 

Appeals,  Dismissal  of  Appeal. 

Appeals,  Effect  of  Appeal. 

Appeals,  Examination  of  Case  on  Appeal. 

Appeals,  Presumption  on  Appeal. 

Appeals,  Reinstatement. 

Appeals,  Review  of  Exercise  of  Discretionary  Power. 

Appeals,  Successive  Appeals. 

Appeals,  Transfer  of  Cause. 

Parties  to  Appeals,  see  Parties  to  Appellate  Proceedings. 

Reversible  Error.     See  Error. 

Orders  granting  or  refusing  writs  of  assistance,  985. 

Asssignment  of  errors.     See  Assignment  of  Errors. 

Error  in  appeal  of  right  of  argument  by  counsel.     See  Argument  of 

Counsel. 
Appearances  on  appeals  and  in  appellate  proceedings.     See  Appear- 
ances. 

APPEALS,  APPEALABLE  JUDGMENTS  AND  ORDERS. 
Final  judgments,  52-64. 

Final  decision  necessary  to  appeal,  52. 
What  is  a  final  judgment,  53. 

Nothing  left  for  determination,  54. 

Must  conclude  the  parties,  53,  54. 

Must  dispose  of  subject-matter,  54. 

Dismissal  as  to  portion  of  parties,  54. 

Right  of  parties  in  particular  suit  only,  54. 

Ancillary  proceedings,  54. 

Permission  to  apply  for  future  relief,  55. 

Further  orders  of  court  necessary,  55. 

Not  confined  to  judgments  upon  which  execution  may  issue,  55. 

When  final  determination  of  action,  55. 
Universality  of  rule,  56. 
Appeals  from  probate  courts,  56. 

Directing  issue  on  facts,  56. 

Orders  affecting  letters  of  administration,  56. 
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APPEALS,  APPEALABLE  JUDGMENTS   AND    ORDERS. 
Final  \\3iA%m.^v\%— Continued. 

Distribution  of  estate,  57. 

Partial  distribution,  57. 

Payment  into  court,  57. 

Accounting,  57. 

Recovery  of  property,  57. 

Rule  in  California,  58. 

Attorney's  fees,  58. 

Sales  of  property,  58. 

Guardians,  59. 
In  insolvency  proceedings,  57-59. 

Instances  of  appealable  judgments  and  orders,  59,  60. 
Statutory  provisions,  60. 

Allowing  appeal  from  "  all  decisions,"  60. 
Opinion  of  the  court,  61,  62. 
Mere  announcement  of  decree,  62 
Formal  entry  necessary,  62. 
Dismissal  of  appeal,  61. 

No  jurisdiction  because  judgment  not  final,  61. 

Record  must  show  final  judgment,  61. 

Dismissal  on  motion,  61. 

Motion  at  any  time  during  progress  of  cause,  61. 

Waiver  by  joinder  in  error,  61. 

No  power  to  remand,  61. 

Entry  of  judgment,  61. 

No  final  judgment  without  entry,  62. 

Signature  to  judgment,  62. 

Memoranda  of  clerk,  62. 

Appeal  after  rendition  but  before  entry,  62. 

Sufficient  and  insufficient  entries,  63. 

Ascertainment  of  costs,  63. 
Order  for  judgment,  63. 

Appeal  from  judgment  not  from  order  allowing  judgment,  63. 
Order  dismissing  complaint,  63. 
Order  taxing  costs,  64. 
Correcting  record.     Motion  to  amend,  64. 
Irregular  judgments,  64. 

Correcting  record.     Motion  to  amend,  64. 

Irregular  orders.     Conditional  judgments,  64. 
Form  of  decision,  64. 

No  technical  form  required,  64. 

Effect  of  decision  determines  appealability,  64 

New  York  special  and  general  terms,  64. 
In  equitable  causes,  65-72. 

Final  decree  adjudicating  rights,  65. 
Decree  in  vacation,  66. 
Decree  capable  of  enforcement,  66. 
Principle  of  finality  applicable,  64. 
Decision  on  relief  demanded,  66-68. 

Decree  retaining  cause  for  future  determination  of  any  matter.66. 

Decree  granting  or  denying  sole  relief  sought  is  final,  66. 
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In  equitable  ZZ.\X%Z%— Continued, 

Further  proceedings  before  a  master,  67. 
Decree  must  decide  controversy,  67. 
Decree  directing  accounting,  67. 
In  patent  cases,  67. 
In  foreclosure  cases,  67. 

Subsequent  decree  necessary  to  execute  former  one,  68. 
Affecting  homestead  rights,  68. 
Divorce  cases,  68. 
Decrees  ordering  reference,  68. 
Finality,  68. 

Reference  to  master  to  act  as  subordinate  court,  6g. 
Rule  in  New  York,  69. 
Interlocutory  decrees,  70-72. 

Decrees  ordering  accounting,  70. 
Examples,  69,  70. 
Collateral  decrees,  70.    . 
Taxing  fees,  70. 
Overruling  demurrer,  71. 
Alimony,  71. 

Order  affecting  receiver,  71, 
Preliminary  decree,  71. 
Double  appeals,  71. 

Decree  partly  final  and  partly  interlocutory,  71. 
Two  appealable  decrees  in  same  case,  71. 
Second  final  decree  upon  account  reported,  71. 
Final  decree  or  order  not  reviewable  on  appeal  from  sub- 
sequent proceedings,  71. 
Executionary  orders,  71. 
Appeals  to  modify  decree,  71. 
Decrees  effecting  transfer  of  property,  71. 
Such  decree  final,  71. 
Decree  ordering  payment  of  money,  72. 
Decree  of  divorce  making  wife  allowance,  72. 
Final  orders,  72-80. 

What  constitute  generally,  72. 

Disposing  of  subject-matter,  72. 
Distinguished  from  judgments,  72. 
Do  not  involve  hearing  on  pleading  and  proof,  73. 
Must  determine  action,  73. 
Divestment  of  legal  right,  73. 
Instances  of  final  appealable  orders,  73,  74. 
Order  denying  motion  for  judgment,  74. 
Orders  affecting  substantial  rights,  75. 
What  is  meant  by,  75. 
Orders  "  involving  the  merits,"  75. 
Instances  of  orders  affecting  substantial  rights,  75,  7C. 
Instances  of  appealable  orders  affecting  the  merits,  76,  77. 
Instances  of  orders  unappealable  as  not  affecting  tKe  merits,  77. 
Special  orders  after  judgment,  76,  77,  78. 

Final  orders  made  after  judgment.     Instances,  78. 
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APPEALS,  APPEALABLE  JUDGMENTS   AND   ORDERS. 
Final  orders — Continued. 

Orders  made  in  same  cause,  78. 
In  special  proceedings,  78. 

Statutes  allowing  appeal,  78. 

Instances  of  appealable  orders,  78,  79. 
Under  code  of  New  York,  79. 

Special-term  orders,  76. 

Discretionary  orders,  79. 

Order  of  general  term  affirming  special  term  order,  79. 

Orders  affecting  substantial  rights,  79. 

Deprivation  of  statutory  remedy,  79. 

Instances  of  orders   resting   in  discretion  affecting  a  substantial 
right,  80. 
Interlocutory  decisions,  81-95. 

No  appeal  from  proceeding  prior  to  final  judgment,  Sr,  82,  83. 
Appeal  from  intermediate  orders  after  final  judgment,  95. 
Findings  of  fact  and  conclusions  of  law,  82. 
Distinction  between  final  and  interlocutory,  80,  81. 
Order  to  account,  83. 
Refusal  to  find,  83. 
Confirmation  of  findings,  83. 
■  Order  making  feigned  issue  for  jury,  83. 
Transference  of  cause  on  docket,  83. 
Orders  changing  venue,  83. 
Removal  to  United  States  courts,  84. 
Verdict  without  judgment,  83. 
Other  instances  of  unappealable  orders,  84,  85. 
Matters  of  practice,  85. 

No  appeal  generally  allowed,  85,  86. 

Challenge  to  jurors,  86. 

Granting  or  refusing  continuance,  86. 

Decision  on  competency  of  expert,  87. 

Striking  cause  from  calendar,  87. 

Refusing  discontinuance,  87. 

Refusing  to  compel  election  between  causes  of  action,  87. 

Refusal  to  vacate  consent  order  of  reference,  87. 

Refusal  to  sustain  objection  to  evidence,  87. 

Granting  or  refusing  set-off  of  judgment,  87. 

Setting  aside  or  refusing  to  set  aside  order  taking  bill  as  con- 
fessed, 87. 

Order  of  discovery,  88. 

Corporation  applying  for  change  of  title,  88. 

Writ  of  possession,  88. 

Instructions  to  jury,  88. 

Other  instances  of  interlocutory  orders,  88. 
In  equity  cases,  88. 

Hearing  interlocutory  appeal  to  avoid  delay,  88. 

Appealable  interlocutory  orders,  89. 
Construction  of  statutes,  89. 

Allowing  appeals  from  interlocutory  decrees,  89. 

Statutes  of  different  states,  89,  90,  91. 
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APPEALS,  APPEALABLE  JUDGMENTS   AND   ORDERS, 
interlocutory  decisions— Ct?M/z«Mf</. 

Review  on  appeal  from  final  decisions,  90,  91. 

Proper  procedure.     Exceptions,  91. 

Expiration  of  time  to  appeal,  91. 

Under  Code  Practice,  91,  92. 
Decisions  resting  in  discretion,  92. 

Ordinarily  no  appeal,  92. 

Summary  relief,  93. 

Order  for  payment  of  expenses,  93. 

Order  denying  jury  trial,  93. 

Disagreement  of  jury,  93. 

Order  granting  or  refusing  special  jury,  93. 

Order  for  view  of  premises,  94. 

Order  for  consolidation  of  actions,  94. 

Order  allowing  amended  answer,  94. 

Order  allowing  complainant  to  examine  defendant  as  witness,  94. 

Order  requiring  payment  into  court,  94. 

Order  refusing  permission  to  read  law  to  jury,  94. 

Other  instances  of  discretionary  orders,  94. 

Abuse  of  discretion,  94. 

Bill  of  exceptions,  95. 

Settling  case  on  appeal,  95. 
Motions  to  vacate  appealable  orders,  96. 
Renewal  of  motion,  96. 

Appeal  must  be  taken  from  original  order,  96. 
Rule  in  New  York,  96. 

Order  denying  motion  to  vacate.     Right  of  appeal,  96. 
Orders  in  unappealable  causes,  96. 
Defect  of  jurisdiction,  96. 

Appeal   from   order   granting   or   denying   motion  to  set  aside  non- 
appealable order,  96. 
Refusal  of  court  to  act  on  non-appealable  order,  96. 
Substantial  denial  by  refusal  to  hear,  96. 
Illegal  orders,  96. 

Where  case  in  which  order  is  made  is  not  appealable,  96. 
Appeal  from  ex  parte  orders,  96. 

Proper  procedure,  96.  ■• 

No  direct  appeal,  96. 
Motion  to  vacate  or  set  aside,  96. 
Appeal  from  portion  of  decision,  96. 
From  part  of  judgment,  96,  97. 
Parts  disconnected,  97. 
Appeals  by  lienors,  97. 
In  New  York,  97. 
Appellant's  claim,  97. 
From  several  orders  in  same  case,  97. 
Two  orders,  latter  confirming  former.  97. 
Not  necessary  to  appeal  from  entire  decision,  96. 
Correction  of  judgments.  97- 

Unauthorized  entry  of  judgment,  97. 

Right  to  appeal,  97. 
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APPEALS,  APPEALABLE   JUDGMENTS   AND    ORDERS. 
Correction  of  judgments — Continued. 
Chamber  orders,  97. 

Right  to  appeal  from,  97,  98. 

Decision  of  judge  in  vacation,  98. 
Judgments  reversing  and  remanding  causes,  98,  99. 
When  appealable,  98,  99. 
Cross-bills,  98. 
United  States  courts,  99. 
Judgment  entered  and  perfected,  99. 
Interlocutory  orders,  99. 
Rule  in  New  York,  99. 

Decision  of  intermediate  appellate  court,  98. 
Judgments  by  consent,  99-103. 

Ordinarily  not  appealable,  99. 

Confession  of  judgment,  100. 

Decree  pro  con/esso,  100. 

Costs,  100. 

Jurisdiction  by  consent,  100. 

Entry  of  decree  pro  forma,  lOO,  lOI. 

On  case  stated,  lOi. 

Remedy  of  litigant,  102. 

Judgments  by  default,  loi. 

Remedy  of  party  aggrieved,  102. 

Where  judgment  by  default  is  determination  of  court,  102. 

Petition  for  review,  102. 

States  where  appeals  allowed,  102,  103. 
Void  judgments,  103. 

No  jurisdiction  of  subject-matter,  103. 
No  jurisdiction  of  person,  103. 
Writ  of  prohibition,  103. 
Judgments  and  orders  of  dismissal,  103. 

Dismissing  cause.     Disposition  of  matter,  103. 

Entry  on  record  of  granting  motion;    sufficient  to  support  appeal,  104. 

Suit  must  be  dismissed  as  to  all  parties  and  as  to  whole  cause,  104. 

Portion  of  case  retained  for  trial,  104. 

Order  granting  leave  to  discontinue,  104. 

Order  setting  aside  judgment  dismissing  cause,  104. 

Order  striking  suit  from  docket,  104. 

Order  reinstating  cause,  104. 

Order  dismissing  appeal  from  inferior  tribunal,  105. 

Order  vacating  previous  order  setting  aside  judgment,  105. 

In  equity,  104,  105. 

Decree  dismissing  bill,  104,  105. 

Cross-bill,  decree  dismissing,  105. 
Orders  refusing  to  dismiss,  105,  106. 
Judgments  of  nonsuit,  106,  107. 
Compulsory  nonsuit,  106. 
Reinstatement,  106. 

In  Connecticut  and  Alabama,  106,  107. 
Decree  of  probate  court,  107. 
Order  refusing  to  grant  nonsuit,  107. 
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APPEALS,  APPEALABLE  JUDGMENTS   AND   ORDERS. 
Judgments  of  n^n%\x\\— Continued. 

Refusing  to  set  aside  voluntary  nonsuit,  107. 
Refusing  to  take  off  compulsory  nonsuit,  107. 
Decisions  vacating  judgments  and  decrees,  107-110. 
Cause  standing  for  further  proceedings,  107. 
Granting  or  refusing  motion  to  vacate  judgment,  107. 
Decision  opening  judgment  by  default,  108. 
Setting  aside  verdict  for  plaintiff,  108. 
Orders  resting  in  discretion,  108. 
Order  refusing  to  set  aside  an  appealable  order,  109. 
Order  striking  out  judgment  rendered  at  preceding  term,  109. 
Order  vacating  judgment  over  which  court  had  no  jurisdiction,  109. 
In  new  suits  to  vacate  judgment,  log. 

Final  judgment  appealable,  109. 
Order  setting  aside  judicial  sales,  no. 
Order  refusing  to  set  aside  order  for  sale,  IIO. 
Decisions  affecting  pleadings,  110-117. 
Amendment  of  pleadings,  no. 

General  rule,  no,  in. 

Abuse  of  discretion,  in. 
Striking  out  pleadings,  112. 

Amended  bill  of  complaint,  II2. 

Answers,  112. 

Redundant  matter,  112. 

Scandalous  or  sham  pleadings,  112. 

Orders  "involving  the  merits,"  112. 

Matter  improperly  stricken  out,  ii2. 
Supplemental  pleadings,  113. 
Dismissal  of  pleadings,  113. 
Dismissing  complaint,  113. 
Motion  to  make  pleadings  definite,  I13. 
Bills  of  particulars,  113. 
Judgments  on  pleadings,  113,  114. 
Orders  affecting  demurrers,  114. 

Sustaining  or  overruling  demurrer,  114. 

Where  order  directs  final  judgment,  114,  115. 

Where  party  elects  to  stand  on  his  demurrer,  115,  I16. 

Rule  in  New  York,  116. 

Rule  in  equity,  117. 

Sustaining  demurrer  and  dismissing  bill,  117. 
Decisions  on  pleas  in  abatement,  117. 
Judgments  in  attachment  proceedings,  118. 

Where  whole  record  is  before  court,  118. 
Plea  in  abatement,  119. 
Orders  granting  attachment,  119. 
Vacating  or  refusing  to  vacate  attachment,  119. 
Undertaking  in  attachment,  119. 
Release  of  property,  119. 

Attachment  proceedings  merely  auxiliary,  118. 
Orders  of  arrest,  120. 

Where  appeal  is  allowed  from  interlocutory  orders,  12a 
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APPEALS,  APPEALABLE   JUDGMENTS   AND    ORDERS. 
Orders  of  arrest — Continued. 

Final  judgment,  120. 

Denying  motion  to  vacate  order,  120. 

Allowing  bail  to  surrender  principal,  I20. 

Extending  time  for  surrender,  120. 

Denying  motion  that  undertaking  be  delivered  up,  120. 

Discharging  defendant  from  imprisonment,  121. 
Order  affecting  reciverships,  121,  122. 

Discharge  of  receiver,  121. 

Refusing  to  remove  receiver,  122. 

Substituting  one  receiver  for  another,  I22. 

Receiver's  commissions,  122. 

Order  changing  possession,  122. 

Order  appointing  receiver,  121. 

Further  disposing  of  issues,  122. 
Changing  control  of  property,  122. 
Decisions  affecting  injunctions,  123. 

Interlocutory  orders,  123. 

Principles  of  review,  124. 

Staying  proceedings,  124. 

Ex-par te  order,  124. 

Where  the  bill  seeks  no  other  relief,  124. 

Where  decision  adjudicates  the  issue  in  the  cause,  125. 

Where  order  dissolving  injunction  dismisses  petition,  125. 

On  final  decree,  125. 

Statutes  allowing  appeals,  construction,  125. 

Injunction  bond,  126,  127. 

Order  for  an  accounting,  127. 
Decisions  affecting  habeas  corpus,  127. 

Generally  not  appealable,  127. 

When  appealable,  128. 

Deciding  rights  of  parties,  128. 

Statutes  allowing  appeals,  128. 

Chamber  orders,  128. 

In  Tennessee  and  New  York,  128. 

In  United  States  courts,  129. 

In  Louisiana,  I2g. 
Decisions  in  cases  of  C3ntempt,  129,  131. 

When  an  appeal  allowed,  jurisdiction  of  court.  129. 

Preliminary  orders,  130. 

Civil  proceeding,  130. 

Contempt  in  presence  of  court,  130. 

Civil  and  criminal  contempts,  130. 

Adjudication  merely  that  party  is  in  contempt,  130. 

Denying  attachment,  130. 

Relieving   party  committed  for  non-payment  of   fines  on  condition, 
130,  131- 

Reversing  special  term  order,  131. 

Where  a  jurisdictional  question  is  involved,  131. 

Refusing  to  punish  for  contempt,  131. 

Denying  motion  to  vacate  order  punishing  for  contempt,  131. 
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APPEALS,   APPEALABLE   JUDGMENTS   AND    ORDERS. 
Decisions  affecting  prohibition,  132. 
Discretion  of  court,  132. 
No  appeal  usually  allowed,  132. 
Order  granting  or  allowing  writ,  132. 
Decisions  affecting  quo  warranto,  132. 
The  rule  in  New  York,  132. 
Quo  warranto  as  final  judgment,  132. 
Decisions  affecting  mandamus,  132. 

Discretionary  and  unappealable,  132. 

Exception  to  the  rule,  132. 
Making  absolute  or  discharging  rule  of  alternative  mandamus,  132. 
Decisions  affecting  costs,  133. 

Judgment  for  costs  alone  not  appealable,  133. 

Where  judgment  disposes  of  case,  133. 

Where  purpose  of  action  is  to  recover  costs,  133. 

Where  person  beneficially  interested  ordered  to  pay  costs,  133. 

Dividing  costs  in  interpleader,  133. 

Taxation  of  costs  for  witnesses,  133. 

Order  adjusting  sheriff's  fees,  134. 

Where  appellate  court  without  jurisdiction  of  subject  matter,  134. 

Costs  upon  a  reference,  134.  • 

Interlocutory  orders  for  costs,  134. 

Costs  of  motion,  134. 

As  a  condition  for  relief  on  defaults,  134. 

Setting  off  costs  against  costs,  134. 

Attorney's  fees  in  administration  proceedings,  134. 

Fees  of  district  attorney,  134. 

Commissions  of  receivers,  134. 

Purchaser's  counsel  fees  in  examining  title,  134. 

Adding  disbursements  to  costs,  134. 

Costs  on  granting  peremptory  mandamus,  134. 

Terms  on  setting  aside  judgment  or  report,  135. 
Costs  resting  in  discretion,  135. 
Taxation  of  costs,  135. 
Retaxation  of  costs,  135. 
Costs  as  a  matter  of  right,  135. 
Alimony  and  suit  money  in  divorce  cases,  136. 
Decisions  in  condemnation  proceedings,  136. 
Final  judgments  appealable,  136. 
Final  orders  on  appeal  from  commissioners,  136. 
Decisions  on  motions  for  new  trials,  137-139- 
No  final  disposition  of  the  case,  137. 
In  connection  with  appeal  from  judgment,  137. 
When  by  separate  appeal,  138. 
Rule  in  New  York,  138. 
Waiver  of  motion,  139. 

Order  relating  to  indictment  on  motion,  139. 
Decisions  affecting  reference,  139. 

Order  making  a  reference,  139. 

Interlocutory  order  in  equity,  140. 
Referee's  refusal  to  adjourn  hearing,  140. 
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APPEALS,  APPEALABLE   JUDGMENTS   AND   ORDERS. 
Decisions  affecting  reference— Ct'«//«?/t'a'. 
Denial  of  motion  to  recommit,  140. 
Vacating  order  of  reference,  140. 
Allowance  of  exception  \o  report,  140. 
Compulsory  reference  under  New  York  Code,  140. 
Appointment  of  commissioner  to  take  testimony,  141. 
Striking  out  consent  reference,  141. 

Appointment  of  commissioners  in  eminent  domain,  141. 
Commissioners  to  assign  dower,  141. 
Order  sustaining  ruling  of  court  commissioner,  141. 
Order  confirming  referee's  report,  141. 

Directing  application  of  proceeds,  141. 

Before  final  judgment,  141. 

Master's  report  respecting  claim  filed,  141. 
Order  directing  referee  to  file  report,  141. 
Recommitting  cause  to  referee,  141. 
Setting  aside  report  of  referee,  142. 
Award  of  arbitrators,  142. 

Granting  or  refusing  judgment  upon,  142. 

Order  setting  aside,  142. 

Order  recommitting,  142. 
Decisions  affecting  subrogation,  142. 

Final  and  appealable,  142. 
Decisions  affecting  executions,  142,  143. 
Ruling  on  motion  to  quash,  142. 

In  the  Federal  courts,  143. 
Vacating  levy  and  sale,  143. 
Order  granting  or  refusing  stay,  143. 
Order  granting  or  denying  execution,  143. 
Directing  sheriff  to  pay  over  moneys,  143. 
Decisions  in  supplementary  proceedings,  144. 
Denial  of  motion  to  vacate,  144. 
Vacating  order  for  examination  of  third  party,  144 
Dismissal  of  proceedings,  144. 
Not  usually  appealable,  144. 

Directing  application  for  property  and  money,  144- 

Refusal  of  debtor  to  answer  questions,  144. 
Decisions  in  actions  for  partition,  144. 

Appointing  commissioners  in  partition,  144. 
Interlocutory  decree  fixing  rights  of  parties,  144. 

Not  appealable  until  final  judgment,  144. 
Order  for  sale,  145. 
Setting  aside  partition,  145. 
Approval  of  official  bonds,  145. 

Discretionary  and  unappealable,  145. 
Discretion  of  judge  on  appeal  from  clerk,  145. 
In  criminal  cases,  146. 

On  behalf  of  prosecution,  146. 

At  common  law,  146. 

Under  modern  practice,  146. 

Scire  facias  on  recognizance,  147. 
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APPEALS,   APPEALABLE   JUDGMENTS   AND   ORDERS, 
in  criminal  cases — Continued. 

Judgment  discharging  prisoner  from  confinement,  146. 

Ordering  costs  against  prosecutor,  146. 

Judgment  in  qui  tarn  action,  146. 

Refusal  to  issue  warrant,  147. 

In  criminal  contempts,  147. 

Discharging  prisoner  on  habeas  corpus,  147. 

Under  various  state  statutes,  147. 

Decisions  preliminary  to  trial,  147,  148. 
Quashing  indictment,  148. 
Sustaining  demurrer,  148. 

Judgment  on  special  verdict,  148. 

Discharging  prisoner  after  conviction,  148. 

Tn  action  for  breach  of  municipal  ordinance,  148. 

Final  order  arresting  judgment,  148. 
By  complainant  where  charged  with  costs,  147. 
Only  final  decisions  appealable,  149. 
Judgment  and  sentence  final,  149. 
Judgment  on  plea  of  guilty,  150. 
Interlocutory  decisions,  149,  150. 

Setting  aside  verdict,  150. 

Appeal  from  verdict  before  judgment,  150. 

Overruling  motion  for  new  trial,  150. 

Denying  motion  for  arrest  of  judgment,  150. 

Withdrawal  of  plea  of  not  guilty,  150. 

Overruling  plea  in  abatement,  150. 

Denying  motion  to  reduce  bail  bond,  150. 

Delaying  execution  of  sentence,  150. 
Order  discharging  prisoner,  151. 
In  criminal  contempts,  151. 
From  ocnviction,  after  escape,  151. 

APPEALS,  APPELLATE  JURISDICTION. 
Creation  of  courts  of  last  resort,  11.  13. 

Supreme  judicial  power  of  state,  11. 

Independent  of  legislative  control,  il. 

Independent  judicial  bodies,  II. 

Creation  of  commissioners,  12. 

Number  of  judges,  12. 

Rules,  12. 

Quorum,  12. 

Inherent  powers,  12,  13. 

Rules,  13. 

Contempt,  13. 

Records,  13. 

Servants,  13. 

Admission  into  practice,  13. 

Power  to  frame  judgments,  13. 

Habeas  corpus,  13. 
Right  to  appeal,  13,  20. 

Constitutional  right,  13,  14- 
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APPEALS,  APPELLATE   JURISDICTION. 
Right  to  appeal— G7«^iwMifar. 

Legislative  regulation,  13,  14. 

Implied  declaration  of  right,  15. 

Unreasonable  statutory  restrictions,  15. 

Denial  by  implication  of  right  except  in  certain  cases,  15. 

Regulation  by  legislature,  16. 

In  constitutional  cases,  16. 

Strict  compliance  required,  16.  , 

Resort  to  writ  of  error,  17. 

Effect  of  failure  of  legislature  to  prescribe  mode,  17. 

Loss  of  right,  17. 

Effect  of  statutory  appeal.  18. 

Abolishment  of  writ  of  error,  18. 
Under  codes  of  civil  procedure,  17. 

Strict  compliance,  18. 

Code  appeal  in  law  cases,  18. 

In  equity    18. 

Distinction  between  legal  and  equitable  actions,  18. 
Legislative  control  of  statutory  right,  19. 

Discretion  of  legislature,  19. 

Extension  of  time,  19. 

Modification  of  procedure,  20. 

Repeal  of  statute  authorizing  appeal,  20. 
Construction  of  statutory  right  of  appeal,  20,  21. 
Construction  liberal,  20. 
Trial  de  novo,  20. 

Creation  of  right  by  legal  intendment,  21. 
Presumption  of  jurisdiction,  21. 

Burden  on  appellant  to  bring  himself  within  statute,  21. 
Implied  abrogation  of  right,  21. 
Absolute  right  ;  merits  of  cause,  21. 
Mandamus  to  compel  appeal,  21. 
Amount  involved,  21. 
Special  jurisdiction,  22,  23. 

No  appeal  unless  expressly  given,  22. 
Certiorari  to  determine  limits,  22,  23, 
Liquor  license,  23. 
Part  of  claim,  23. 
Where  no  jurisdiction  below,  23,  25. 
No  appellate  jurisdiction,  23. 

Remanding  cause  or  retaining  it  for  further  proceedings,  23. 
Reversing  illegal  proceedings,  23. 
Injunction,  23. 
Transference  of  cause,  24. 
True  distinction,  24. 

By  whom  appellate  jurisdiction  decided,  24. 
Extent  of  jurisdiction;  whole  cause,  24. 
Jurisdiction  by  consent,  24,  25. 
Judicial  action  only  appealable,  25,  26. 
Exercise  of  judicial  power,  25. 
Appeal  from  executive  act,  26. 
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APPEALS,  APPELLATE   JURISDICTION. 
Judicial  action  only  appealable— C6>«/j««r^. 

Court  or  judge  acting  in  ministerial  capacity,  26. 
Decision  of  legal  tribunal,  26. 
Personal  action  not  appealable,  26. 
Unauthorized  tribunal,  26, 
Appropriate  method  of  review,  36.  35. 
Writ  of  error,  26. 

Common-law  origin,  26. 

Judgment  in  appellant's  favor,  27. 

What  brought  up  for  review,  27. 

Questions  of  fact,  27. 

Writ  coram  nobis,  27. 

Bringing  up  final  judgments,  27. 

United  States  Supreme  Court,  28. 

Procedure,  28. 

Executor's  bond,  28. 

Statutory  judgment,  28. 

Attachment,  28. 

Proceedings  to  compel  support,  28. 

Contempt,  28. 

Bastardy  proceedings,  28. 

Creditor's  petition,  28. 

Judgment  by  default,  29. 

Striking  off  judgment,  29.  , 

Order  striking  off  satisfaction,  29. 

Justices  of  the  peace,  29. 

Municipal  ordinances,  29. 

Taxation  of  costs,  29. 

Referee's  report,  29. 

Dismissal  of  suit,  29. 

Proceedings  on  information,  29. 

Set-off,  29. 

Continuances,  29. 

In  criminal  cases,  30. 

Remedy  exclusive,  29,  30. 

Court  of  chancery,  30. 

Probate  of  will,  30. 

Decisions  of  equitable  nature,  30. 
Loss  of  right,  31. 

Incompetent  person,  31. 
Writ  of  error,  31. 
Under  code  practice,  31. 
Entry  of  judgment,  31. 
Chancery  appeal,  31. 

Removal  of  whole  cause,  31. 

Illegal  writs,  31. 

Exclusive  remedy  for  review,  32. 

Remedy  by  statute,  32. 

Bill  of  exceptions,  32. 

Where  no  statutory  remedy,  32. 

Appellate  supervision  at  common  law,  32. 
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APPEALS,  APPELLATE   JURISDICTION. 
Appropriate  method  of  reme^ —Continued . 
Extent  of  technical  appeal,  33. 
Method  of  appealing,  33. 
Technical  statutory  appeal,  32.  * 
Certiorari,  33. 

Right  to  issue,  33,  34. 

Only  where  no  other  method  of  review,  34. 
To  what  tribunals  applicable,  34. 
Where  inferior  court  exceeds  jurisdiction,  34. 
Summary  proceedings,  34. 
Appeal  from  justice's  court,  34. 
Appeal  from  municipal  trustees,  34, 
What  brought  up,  35. 
Complaint  to  review,  35. 
In  nature  of  appeal,  35. 
What  errors  reviewable,  35. 
Bars  an  appeal,  35. 
Continuation  of  original  suit,  35. 
General  rule,  35. 

Where  writ  of  error  still  obtains,  36. 
Formal  requisites  of  instituting  new  suit,  36. 
For  jurisdictional  purposes,  36. 
Statute  of  limitations,  36. 
Intermediate  appellate  courts,  36-52. 

No  unqualified  right  of  direct  appeal,  36,  37. 
Right  to  require  submission  to  intermediate  court,  37. 
Finality  of  judgments,  58. 

Law  declared  by  supreme  tribunal  binding  on  inferior  court,  38. 
Appeals  to  United  States  Supreme  Court,  38,  89. 
Federal  question,  38. 
Jurisdictional  requisites,  39. 
Jurisdictional  questions,  40. 

Direct  appeal  to  courts  of  last  resort  in  certain  cases,  40. 
Transference  of  cause,  40. 
Constitutional  questions,  40. 

Questions  must  have  been  raised  at  trial,  40. 
Debatable  question,  41. 
Validity  of  statute,  42. 
State  as  a  party,  42. 
State  officer,  42. 
Private  relator,  42. 
Suit  for  penalties,  42. 
Where  revenue  involved,  43. 

Cases  concerning  taxes  and  fines,  43. 
Cases  involving  franchises,  44. 
Questions  affecting  title,  44. 

Freehold,  collateral  interests,  44,  45. 

Partition.     Homestead  rights.     Adverse  possession,  45, 

Dower.     Setting  aside  deeds,  46. 

Tax  deed.     Sheriff's  deed.     Foreclosure,  46. 

Enjoining  sale,  46. 
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APPEALS,  APPELLATE   JURISDICTION. 
Intermediate  appellate  ^mx\.%— Continued. 

Allegations  of  ownership,  46. 
Forcible  entry.     Ejectment,  47. 
Validity  of  will,  47. 

Conveyances.     Specific  performance.     Condemnation,  47. 
Meaning  of  word  "  freehold  "  or  "  title,"  47,  48,  49. 
Highways.     Water  rights.     Eminent  domain,  49. 
Actions  involving  liens.  49. 

Indiana  appellate  court,  49. 

Interpretation  of  the  statute,  49,  50, 
Certificate  from  intermediate  court,  51. 
Dismissal  by  intermediate  court,  51. 
Stating  reasons,  51. 
Arbitrary  dismissal,  51. 
Ground  for  dismissal,  52. 
Where  jurisdiction  doubtful,  52. 
Conclusive  adjudication,  52. 

APPEALS.  DISMISSAL  OF  APPEALS. 
Grounds  of  the  motion,  335. 

In  general,  335. 

Noncompliance  with  technical  requirements,  335-339. 

Instances  of  miscellaneous  defects,  337. 

No  jurisdiction  of  subject-matter,  337. 

Escape  of  convicted  appellant,  337. 

Record  lacking  jurisdictional  facts,  337. 

Appeal  dismissed,  not  the  cause,  338. 

Noncompliance  with  rules  of  court,  338. 

Insufficiency  of  papers,  338. 
On  the  court's  own  motion. 

For  want  of  jurisdiction,  336. 

Time  of  dismissal,  339. 

By  consent,  340. 
For  lack  of  prosecution. 

Inherit  power,  340. 

Failure  to  appear,  340. 

Noncompliance  with  legal  requirements,  34a 
Mistake  of  appellant,  341. 
Laches  of  both  parries,  341. 

Failure  to  file  brief,  342. 

Failure  to  furnish  statement,  342. 

Not  docketing  in  time,  342. 

Failure  to  return  writ  of  error,  342. 

Neglect  to  print  papers,  342. 

Omission  to  file  bill  of  exceptions,  342. 

Failure  to  serve  notice,  342. 

Motion  to  dismiss  discretionary.     Reinstatement,  342. 

Failure  to  place  on  calendar,  342. 
For  lack  of  actual  controversy,  341-345. 

Abstract  propositions  of  law,  341. 

Familiar  ground  for  dismissal,  343. 

1053 


INDEX. 

APPEALS,  DISMISSAL   OF   APPEALS. 

Collusive  or  fictitious  suit,  342. 

Adverse  parties  identical,  343. 

Appellant  acquiring  subject  matter,  343. 

After  judgment  complied  with,  343. 

Appellant  without  interest,  344. 

Satisfaction  of  judgment,  344. 

Cessation  of  rights,  344. 

How  shown  to  be  fictitious,  344. 

Motion  to  dismiss  by  atnicus  curia,  344. 

Vihere  prima  facie  fictitious,  344. 

Unauthorized  appeals,  345. 
For  want  of  jurisdiction,  345. 

Of  trial  court,  345. 

When  prima  facie  apparent,  345. 

Of  appellate  court,  345. 

Arbitrary  dismissal,  345. 
Official  neglect,  345. 

Reinstatement  after  dismissal,  345. 

Presumption  of  neglect,  345. 

Laches  in  filing  transcript,  345. 

Affidavit  of  excuse,  346. 

When  not  fatal,  345. 
Where  error  not  shown,  346. 

Affirmance  of  judgment,  346. 
Examination  of  merits  on  motion,  346. 

Merits  not  usually  considered,  346, 

Grounds  for  reversal  or  affirmance,  346. 
Insufficiency  of  record,  346. 
Motions  to  affirm  and  dismiss,  346. 
Statutory  authority  required,  346. 
Federal  practice,  346. 
Scope  of  the  inquiry,  347. 

Whether  an  appeal  lies,  347. 
Regularity  of  appeal,  347. 
Appeal  taken  for  delay,  347. 
Inquiries  confined  to  record,  347. 
Dismissal  only  in  clear  case,  347. 
Reference  to  trial  court,  347. 
Estoppel  by  stipulation,  347. 
Contested  stipulations,  347. 
Acts  constituting  estoppel,  347. 
Appellate  court  divided  in  opinion,  347. 
Conflicting  affidavits,  347. 
Motion  in  appellate  court,  348. 
Notice  of  motion,  348. 

Written  notice  when  necessary,  348. 
Service  of,  348. 
Must  specify  time,  348. 
Proof  of  service,  348. 
When  required  by  statute  or  rules,  348. 
Requisites  of  motion  348. 

1054 


INDEX. 

APPEALS,  DISMISSAL   OF   APPEALS. 

Should  be  in  writing,  348. 

Docketed  and  filed,  348. 

Specification  of  grounds,  348. 
Time  for  making  motion,  348. 

At  earliest  opportunity,  348. 

Long  unexplained  delay,  349. 

After  expiration  of  time  allowed,  349. 

At  what  term,  349. 

Waiver  by  appellee,  349. 

Before  filing  transcript.     Rule  of  court,  352. 

Hearing  of  motion,  349. 

Dismissal  at  chambers,  350. 

Special  appearance  to  move  to  dismiss,  350. 

Where  appellate  court  without  jurisdiction,  350. 

Where  no  right  of  appeal,  350. 
Motion,  by  whom  made,  350,  351. 

Joint  appellants,  350. 

By  a  party  only,  350. 

Attorney  of  record,  351. 

Substituted  attorney.     Opposition  by  original  attorney,  351. 

Relator  an  attorney  below,  351. 

Upon  death  of  party  pending  appeal,  351. 

Objection  by  persons  not  parties,  351. 

Party  in  default,  352. 
r  Party  not  ready,  352. 

Dismissal  by  appellant,  351. 
Under  code  practice,  351. 
Costs  on  dismissal,  351. 
Consent  not  required,  351. 
Motion  to  strike  from  docket,  352. 

Attempt  to  appeal  ineffective,  352. 
No  order  granting  appeal,  352. 
No  jurisdiction  to  dismiss,  352. 
Presumption  on  appeal  from  order  of  dismissal,  352 

When  presumed  final,  352. 

By  inferior  tribunal,  352. 
£ffect  of  dismissal,  353. 

Case  out  of  appellate  court,  353. 

Remitted  to  former  condition,  353. 

Not  affirmance  unless  by  statute,  353. 

When  second  appeal  barred,  353. 

For  lack  of  prosecution,  353. 

Cross  appeal  not  affected,  353. 

As  res  adjudicata,  354. 

Renewal  of  motion  after  denial,  354. 

Ruling  on  motion;  law  of  the  case,  354. 

For  irregularities,  354. 
Costs  on  dismissal,  354. 

On  motion  of  appellee,  354. 

For  division  in  opinion,  354. 

Defect  remedied  by  appellant,  355. 
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APPEALS,  DISMISSAL   OF   APPEALS. 
For  lack  of  jurisdiction,  355. 
Extra  costs  and  damages,  355. 
Under  common-law  practice.  355. 
Statute  giving  costs  generally,  355. 

APPEALS,  EFFECT  OF  APPEAL. 
By  writ  of  error,  323. 

At  common  law,  323. 
As  a  supersedeas,  323. 
By  technical  appeal,  323. 

Chancery  appeals,  323. 

Brings  up  fact  and  law,  323. 

Trial  de  novo,  323. 
Under  code  procedure,  323. 

Resembles  writ  of  error,  323. 
Judgment  a  bar  pending  appeal,  324. 
Debt  on  judgment,  324. 
Construction  of  statutory  ''  appeals,"  324. 
The  term  "appeal,"  324. 
When  it  vacates  judgment,  324. 
Effect  of  vacating  judgment,  325. 
When  judgment  not  vacated,  325. 
Action  on  judgment,  325. 
Appeal  from  probate,  325. 
From  orders  affecting  injunctions,  326. 

Operation  on  injunction,  326. 

Order  suspending,  pending  appeal,  326. 
From  orders  affecting  receivers,  326. 

Appointment  or  discharge,  326. 

Effect  of  reversing  judgment,  326. 

Discharge  pending  appeal,  327. 
Trial  de  novo,  327. 

On  new  issues,  327. 
In  modern  chancery  practice,  327. 
In  admiralty,  327. 
Transference  of  jurisdiction  by  appeal,  327. 
Power  remaining  in  trial  court,  327. 

In  general,  327. 

Motion  in  the  cause,  328. 

Vacating  judgment,  328. 

Bill  of  review,  328. 

Motion  to  dismiss,  328. 

In  divorce  cases,  328. 

Compelling  clerk  to  perform  duties,  328. 

Allowing  appeal  between  appellees,  329. 

Vacating  order,  329. 

Execution  on  judgment  by  default,  329. 

Proceeding  subsequent  to  appeal,  329. 

Transmission  of  record  on  appeal,  329. 

Settling  bill  of  exceptions,  329. 

Preserving  subject-matter  of  suit,  330. 
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APPEALS,  EFFECT  OF  APPEAL. 

Transference  of  jurisdiction  by  appeal — Continued. 

Motions  in  collateral  proceedings,  330. 

Setting  aside  sale,  330. 

Appeal  from  collateral  order,  330. 

Allowing  supplemental  appeal  bonds,  330. 

Discharging  attachment,  330. 

Reference  to  master,  331. 

Alimony  in  divorce  case,  331. 

Property  or  fund  in  controversy,  331. 

Amendment  of  record,  331. 
Effect  on  lien  of  judgment,  331. 

Writ  of  error,  331. 

Chancery  appeals,  331. 
Interlocutory  appeals,  332. 

Power  of  trial  court,  332. 

May  proceed  with  main  cause,  33a. 

What  jurisdiction  lost,  332. 

Appeal  in  attachment,  332. 

Order  striking  out  pleadings,  332. 

Suspension  of  appeal,  332, 
Irregular  appeals,  333. 

Mere  attempt  to  appeal,  333. 
After  dismissal  for  irregularity,  333. 
Voluntary  dismissal,  333. 
Failure  to  prosecute  appeal,  333. 
Failure  to  perfect  appeal,  333. 
Failure  to  enter  appeal,  333. 
Stay  of  proceedings,  333. 

Under  modern  practice,  333. 
Basis  of  supersedeas,  333. 
Failure  to  comply  with  statutes,  333. 
Under  English  practice,  334. 
Appeal  by  a  portion  of  codefendants,  334. 

In  case  of  independent  defenses,  334. 

Where  interests  inseparably  connected,  334. 

From  decree  on  a  cross-appeal,  334. 

After  consolidation  of  causes,  334. 

Enforcing  judgment  against  other  defendants,  334, 

Enforcement  of  decree  by  appellant,  335. 

Appellant  bringing  another  suit,  334. 

APPEALS.    EXAMINATION  OF  CASE  ON   APPEAL. 
Calendar,  361,  363. 

By  whom  entered,  361. 
Neglect  of  clerk,  361. 
Order  of  docketing,  361. 
Advancement  of  cause,  361-363. 
State  a  nominal  party,  362. 
"  Revenue  law,"  362. 
Where  delay  would  defeat  appeal,  36a. 
Frivolous  appeal,  363. 
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APPEALS,  EXAMINATION    OF   CASE   ON    APPEAL. 
Calendar—  Continued. 

Stipulation  to  advance,  363. 

Continuance  of  cause,  363. 
Scope  of  review,  363-381. 

Confined  to  record,  363. 

Entire  record  examined,  364. 

Errors  not  assigned,  364. 

What  is  brought  up  by  appeals,  364. 

Severable  judgment,  364. 

Separate  decrees,  364. 

Cross-errors,  364. 

Appeal  from  intermediate  appellate  court,  364. 

Appeal  from  dismissal  of  bill,  364. 

Appeal  from  dismissal  of  appeal,  365. 

Dismissal  of  motion  for  new  trial,  365. 
On  appeal  from  portion  of  judgment,  365. 

Distinct  parts,  365. 

Where  entire  judgment,  365. 

Decision  affecting  fund,  365. 

Cross-errors,  365. 

Subsequent  correction,  366. 

Subsequent  order,  366. 

Final  interlocutory  orders,  366. 
Appeal  from  subsequent  orders,  366. 

Denying  new  trial,  366. 

Setting  aside  default,  367. 

Appeal  from  judgment  roll,  367. 

Decision  on  costs,  367. 

Order  of  sale,  367. 

Motion  to  quash  execution,  367. 

Prior  orders,  368. 
Collateral  matters,  368. 

When  distinct  and  settled,  368. 

Examined  for  what  purpose,  368 

Order  denying  new  trial,  368. 

Matter  arising  after  trial,  368. 

Nonappealable  orders,  368. 

Taxation  of  costs,  369. 
Interlocutory  decrees,  369. 

Before  final  decision,  369. 

Appeal  from  final  decree,  369. 

Ruling  on  demurrer,  369. 

Where  separately  appealable,  370. 

Specification  on  notice  of  appeal,  370. 
Question  of  legal  existence  of  trial  court,  370, 

Collaterally  raised,  370. 

Void  judgment,  370. 
Judgment  on  pleadings,  371. 

Facts  not  reviewable, 371. 

Arbitrary  dismissal,  371. 
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APPEALS,  EXAMINATION   OF   CASE   ON    APPEAL. 
Unnecessary  questions,  372. 
Probate  appeal,  372. 
Confession  of  errors,  372. 
Decisions  on,  or  obiter  dicta,  371. 
Review  of  reasons  advanced  below.  372. 
In  general,  372. 

Not  binding  on  appellate  court,  372. 
Where  reasons  erroneous,  372. 
On  second  appeal,  373-381. 
Law  of  the  case,  373. 

Appeal  by  appellee,  374. 

New  defendant,  374. 

Different  appellee,  374. 

Question  of  jurisdiction,  376. 

Title  in  ejectment,  376. 

Question  of  procedure,  376. 

Findings  of  fact,  376. 

Sufficiency  of  complaint.  377. 

Validity  of  counterclaim,  377. 

Pleadings  generally,  377. 

Effect  of  contract,  377. 

Conclusions  of  law.  377. 

Construction  of  will,  377. 

What  parties  concluded,  377. 

Validity  of  attachment,  377. 

Constitutionality  of  ordinance,  377. 

Statute  relating  to,  378. 

First  decision  res  adjudicata,  373. 
Subsequent  proceedings  in  trial  court,  378. 

After  remand  on  first  appeal,  378. 

In  accordance  with  mandalte,  378. 
Error  in  prior  decision,  379. 

Prior  decision  overruled,  379. 

At  common  law  or  in  equity,  379. 

By  divided  court,  379. 

Change  in  membership  of  court,  379. 

Limitation  of  doctrine,  379. 

New  evidence  on  new  trial,  380. 

Implied  adjudication,  380. 

What  parties  bound,  380. 

Introduction  of  new  party,  380. 

Unnecessary  questions,  381. 

Questions  not  considered,  381. 

Missouri  and  Texas,  381. 
Appeal  from  final  judgment  after  interlocutory  appeal,  381. 
Stare  decisis,  381. 

Cases  essentially  alike,  381. 
Rule  not  inflexible,  382. 

Mere  remarks,  382.  * 

On  motion  for  rehearing,  382. 

Reargument  and  reconsideration,  3S2. 
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APPEALS,  EXAMINATION   OF   CASE   ON   APPEAL. 
On  motion  for  rehearing — Continued. 
The  application,  382. 
How  made,  382. 
Notice  of,  382. 
By  whom  made,  382. 
Requisites  of  petition,  382. 
A  pleading,  383. 
Grounds  of  motion,  383. 
Written  arguments,  383. 
Specification  of  errors,  383. 
Indorsement  by  judge,  383. 
When  made,  383. 

During  the  term,  384. 
After  expiration  of  term,  384. 
\  After  remittitur,  384. 

After  appeal  to  higher  court,  384. 
After  jury  trial,  384. 
Grounds  of  the  motion,  384. 

Decisive  question  overlooked.  384. 
Statute  or  decision  overlooked,  385. 
Change  in  membership  of  court,  385. 
Questions  of  fact,  385. 
Deficiency  in  record,  385. 
Omissions  in  opinion,  385. 
New  questions,  386. 

Errors  not  pointed  out,  386. 
Supplemental  brief,  386. 
Dismissal  of  appeal  overlooked,  386. 
Limited  by  the  record,  387. 

Subsequent  amendment,  387. 
Additional  abstract,  387. 
Affidavits  of  extrinsic  facts,  387. 
Grounds  for  setting  aside  judgment,  387. 
Rehearing  discretionary,  388. 
On  court's  own  motion,  388. 
In  criminal  cases.     North  Carolina,  388. 
Strong  case  required,  388. 
Two  cases  confused,  389. 
Mistake  reasonably  clear,  389. 
Errors  not  affecting  merits,  389. 
Overlooking  evidence,  389. 
J  Misquoting  testimony,  389. 

Technical  matters,  389. 
Argument  on  rehearing,  390. 

Confined  to  grounds  alleged,  390. 
Where  granted  on  whole  case,  390. 
Concessions  in  original  briefs,  390. 
Examination  of  questions  of  fact,  390-409. 
Action  of  law,  generally,  390. 
Verdict,  391-395. 
Findings  of  court,  396-399, 
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APPEALS,  EXAMINATION   OF   CASE   ON   APPEAL. 
Examination  of  questions  of  \zxA— Continued. 
Verdict  in  criminal  cases,  400. 
Referee's  report,  401. 
Appeals  in  equity,  402. 

Award  accorded  to  findings.  402. 

Special  findings  unnecessary,  404. 
Verdict  wholly  unsustained,  404. 
What  will  justify  reversal,  404. 

Mere  difference  of  opinion,  405. 

Judgment  clearly  wrong,  405. 
To  determine  questions  of  law,  405. 

Uncontroverted  facts,  405. 

Order  of  nonsuit,  405. 

Direction  of  verdict,  405. 

Jurisdiction  limited  by  constitution,  406. 

Question  of  damages,  406. 

Question  of  negligence,  406. 

Cause  of  action,  406. 

Conclusions  of  law  unsupported,  407. 

Construction  of  written  instrument,  407. 

Refusal  to  find,  407. 

Finding  of  fact  unsupported,  407. 

Legal  effect  of  records,  407. 

Sufficiency  of  pleading,  407. 

Refusal  of  request  to  charge,  408. 

For  the  purpose  of  affirming  judgment,  408. 

Verdict.     Evidence  in  the  record,  408. 
Under  code  procedure,  408. 
On  appeal  from  intermediate  appellate  court,  409. 

What  the  record  must  show,  409. 

"  Controverted  question  of  fact,"  409. 

APPEALS,  PRESUMPTIONS  ON  APPEAL. 
In  general,  420. 

Legality  of  official  acts,  420. 
Regularity  of  formal  acts,  421. 
Facts  presumed  sufficient,  421. 
Burden  of  rebutting  presumption,  423. 
Mere  color  of  error  insufficient,  424. 
Record  showing  inconsistent  grounds,  425. 
Omissions  in  the  record,  425. 

No  bill  of  exceptions,  426. 

No  statement  of  facts,  426. 

Material  defect,  426. 

"  Case  "  omitting  judgment,  426. 

Objections  and  exceptions,  426. 
Affidavits  or  evidence  dehors,  426. 
Presumption  of  legality  qualified,  426. 

Error  clear  though  record  incomplete,  427. 

Counterbalancing  error  not  presumed,  427. 

Record  purporting  to  be  complete,  428. 
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INDEX. 

APPEALS,  PRESUMPTIONS    ON    APPEAL. 
In  general — Continued. 

To  sustain  decision  appealed  from,  428-431. 

Extent  of  principle,  430. 

In  matters  of  discretion,  430. 

Consistency  with  finding,  430. 

Identity  of  premises,  430. 

Waiver  of  jury  trial,  430. 

Date  of  motion,  431. 

Judgment  without  jury,  431. 

Assumption  of  fact,  431. 

Correct  on  any  supposition,  432. 

Notice  of  trial,  433. 

Acceptance  of  service,  433. 

Decree  not  "  without  prejudice,"  433. 

Notice  of  correction  of  record,  433. 

Authority  of  judge,  433. 

Judgment  on  note,  433. 

Filing  of  affidavit,  433. 

Quashing  attachment,  433. 

Dismissal  of  cause,  434. 

Cause  held  under  advisement,  434. 

Special  order,  434. 

Referee's  report,  434. 

Date  of  trial,  434. 

Rejection  of  evidence,  434. 

Waiver  of  objection,  433. 

Time  of  exceptions,  434. 
As  to  record  of  proceedings  on  appeal,  434-436. 
In  general,  434. 
Evidence  dehors,  435. 
Judgment  without  notice,  435. 
Record  certified  as  complete,  435. 
Conflict  in  record,  436. 
Confused  arrangement,  436. 
Recitals  in  judgment  or  decree,  436,  437. 

Presumed  to  be  true,  436. 

Extent  of  presumption,  436. 

Conclusions  of  law,  437. 

Liberal  construction,  437. 

Conflict  with  bill  of  exceptions,  437. 

Time  to  prepare  transcript,  437. 
Authenticity  of  entries,  437. 
Exceptions  stricken  from  bill,  437. 
Statement  of  facts,  437. 
Proceedings  essential  on  appeal,  438. 

Appellate  jurisdiction,  438. 

Taking  and  perfecting  appeal,  438. 

Performance  of  official  duty,  438. 

Return  of  appeal  papers,  438. 

Original  papers  accompanying  transcript,  438. 

Transcript  prepared  in  time,  438. 
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APPEALS,   PRESUMPTIONS   ON   APPEAL. 
As  to  record  of  proceedings  on  appeal— 0»/i»m^^. 
Filing  undertaking,  438. 

Date  of,  438. 

Discrepancy  in  date,  438. 

Stipulation  of  parties,  439. 

Amount  of  bond,  439. 

Approval  of  bond,  439. 
Bill  of  exceptions,  439. 
Time  when  filed,  439. 
Read  before  signing,  439. 
Corrections  therein  made,  440. 
Interlineations,  440. 
Abstract  of  record,  440. 
Case  on  appeal,  440. 
Certificate  to  record,  440. 
Certificate  as  to  instructions,  440. 
Statement  of  motion  for  new  trial,  440. 
Omission  of  evidence  generally,  441-444. 
Facts  presumed  proved,  441. 
In  chancery  cause,  442. 
Written  promise,  442. 
Dissolution  of  attachment,  442. 
Proof  of  insolvency,  443. 
Injunction,  443. 
Dismissal  of  action,  443. 
Appointment  of  guardians,  443. 
Entry  nunc  pro  tunc,  443. 
Damages  awarded,  443. 
Judgment  by  confession,  443. 
Denial  of  change  of  venue,  443. 
Jurisdictional  facts,  443. 
Judgment  by  consent.  California,  443, 
Waiver  of  exemption,  443. 
Notice  in  writing,  444. 
Where  no  trial  appeared,  444. 
Mental  incompetency,  444. 
Authentication  of  foreign  judgment,  444. 
Rulings  generally,  444. 

Evidence  wholly  or  partly  omitted,  444. 
Presumption  in  favor  of,  444. 
Inconsistent  grounds  for,  444. 
Motions,  446,  447. 

No  ruling  thereon  appearing,  446. 
Omission  of  evidence,  446. 
Motion  for  default,  446. 
Motion  to  strike  from  docket,  446. 
AflSdavit  omitted  from  record,  446. 
Notice  of  motion,  446. 
Time  for  filing,  446. 
Correct  on  any  possible  ground,  447. 
Motion  omitted  from  record,  447. 
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APPEALS,  PRESUMPTIONS   ON    APPEAL. 
Orders,  447. 

Ground  of  order  omitted,  447. 
Order  not  in  record,  447. 
Not  objected  to,  447. 
Overruling  demurrers,  447, 
Sufficiency  of  facts,  447. 
Notice  of  application,  447. 
Order  granting  new  trial.    Law  or  fact,  448. 
Rule  in  New  York,  448. 
In  Illinois,  448. 
Presumption  as  to  jurisdiction,  448-450. 

Courts  of  general  jurisdiction,  448. 
Extent  of  presumption,  449. 
No  bill  of  exceptions,  449. 
Ruling  on  plea  to  jurisdiction,  450. 
Acts  outside  territorial  limits,  450. 
Jurisdiction  questioned  below,  450. 
Proof  of  jurisdictional  facts,  451. 
Intermediate  appellate  court,  450. 
Probate  court,  450. 
Courts  of  inferior  jurisdiction,  450. 
Jurisdictional  facts,  451. 
Regularity,  when  presumed,  451. 
Collateral  attack,  451. 
Justice  of  the  peace,  451. 
Courts  exercising  special  statutory  authority,  452. 
Jurisdictional  facts  must  appear,  452. 
In  summary  proceedings,  452. 
Attachment  proceedings,  452. 
Quasi  judicial  boards,  453. 
Notice  to  parties,  453. 
Former  order  assuming  jurisdiction,  453, 
Jurisdiction  of  person,  453. 

Presumption  as  to  service,  453. 
On  collateral  attack,  453. 
Finding  or  recital  of  service,  454. 
After  general  appearance,  454. 
On  corporation,  454. 
Proceeding  de  idiota  inquirendo,  454. 
On  proper  party,  454. 
Infant  heirs,  454. 
Acceptance  of  service,  454. 
Presumption,  how  rebutted,  454. 
Record  showing  insufficient  service,  455. 
Judgment  by  default,  456, 
The  general  rule,  456. 
Conflict  of  authority,  456. 
Recital  in  judgment,  457. 
Service  on  foreign  corporation,  457. 
Service  on  infant  defendant,  457. 
Default  after  pleading,  457. 
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APPEALS,  PRESUMPTIONS   ON    APPEAL. 
Presumption  as  to  \yxx\%^\tX\w\— Continued. 

Officer  serving  process  presumed  disinterested,  458. 
Substituted  service,  by  publication,  455. 

Mere  recital  insufficient,  455. 

Must  be  shown  by  record,  455. 

Rule  of  construction,  455. 

Collateral  attack  distinguished,  456. 

Record  conflicting  with  finding,  456. 

Minor  defendants.  456. 
•  In  criminal  cases.     Territorial  jurisdiction  of  offense,  458. 
Organization  of  courts,  458. 

Appointment  of  special  judge,  458. 
Judge  de  facto,  458. 
Authority  of  judge,  458. 
Legally  held,  458. 

In  another  county,  458. 

In  another  district,  459. 

Term  prolonged,  459. 

Order  for  special  term,  459. 

Regularity  of  adjournment,  459. 

Adjourned  term,  459. 
Juries,  459- 

Drawing,  summoning,  etc.,  459. 

Petit  and  grand  juries,  459. 

Order  for  special  venire,  459. 
Qualifications  of,  459. 
Challenge  sustained,  459. 
Setting  aside  panel,  459. 
Lawful  number,  459. 
Good  and  lawful  men,  460. 
Regularly  sworn,  460. 
Variance  in  name,  460. 
Legal  panel  of  grand  jury,  460. 
Rejecting  or  accepting  jurors,  460. 
Proper  oath  administered,  460. 
Properly  excused,  460. 
Drawing  panel,  461. 
Regularity  of  panel,  461. 

Less  than  twelve.     Presumption  of  consent,  461. 
Presumed  to  follow  instructions,  461. 
When  presumed  mislead,  461. 
As  to  parties,  461. 

Appellant  presumed  a  party,  461. 

Verdict  for  "the  plaintiff."     Coplaintiffs  included,  461. 
Record  of  appearance,  461. 
Prisoner  represented  by  counsel,  461. 
Attorney's  authority  to  appear,  461. 
Defendant  presumed  of  full  age,  462. 
Recital  of  appearance,  462. 
As  to  pleadings,  462,  463. 
In  general,  462. 
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APPEALS,   PRESUMPTIONS    ON    APPEAL. 
As  to  9\zzAm%%  — Continued. 

Rulings  presumed  correct,  462. 

Regularity  of  filing,  462. 

Identity  of  exhibit,  462. 

Blanks  in  complaint,  462. 

Defective  affidavit  in  attachment,  462. 

Two  copies  of  same  pleading,  462. 

Defects  curable  by  evidence,  463. 

Jurisdictional  averments,  463. 

Upon  demurrer  for  want  of  facts,  463. 

Construction  of  averments,  463. 
Issues,  463. 

Pleadings  omitted  from  record,  463, 

Presumption  of  general  issue,  463. 

Sufficiency  of  pleadings,  463. 

Amendment  omitted  from  record,  463. 

Immaterial  issue,  463. 

Omitted  declaration  or  complaint,  464. 

Answer  absent  from  record,  464. 

Instruction  based  on  pleadings,  464. 
Filing  and  striking  out  pleadings,  464. 

Duly  filed,  464. 

Granting  or  denying  motion,  464. 

Ground  for  striking  out,  464. 

Presumed  stricken  out,  464. 
Joinder  of  good  and  bad  counts,  465. 

General  verdict,  465. 

In  criminal  cases,  465. 

Omission  of  evidence,  465. 

Evidence  in  the  record,  465. 

Absence  of  bill  of  exceptions,  465. 
Misjoinder  of  counts,  465. 

Presumed  prejudicial,  465. 

Objectionable  count  stricken  out,  466. 

In  case  of  joinder  of  defendants,  466. 
Rulings  on  demurrers,  466,  467. 

Rulings  not  in  record,  466. 

Sustaining  demurrer,  467. 

Overruling  demurrer,  467. 

Demurrer  to  evidence,  467. 

Joinder  in  demurrer,  467. 

Any  ground  well  assigned,  467. 

Theory  of  the  case,  467. 
Amendments,  468. 

Necessary  amendment  presumed,  468. 

To  conform  to  proof,  468. 

For  some  cause  of  action,  468. 

To  bill  in  equity,  468. 

Upon  leave  first  obtained,  469. 

After  trial,  469. 

After  judgment,  469. 
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APPEALS,   PRESUMPTIONS   ON   APPEAL. 
As  to  V\^^^i\x\^%— Continued. 
Complaints,  469. 

Valid  cause  of  action,  469. 

Formal  defects,  469. 

Judgment  overruling,  469. 

Refusal  to  dismiss,  469. 

Immaterial  variance,  469. 

Omission  of  evidence,  469. 
Disposition  of  counterclaim,  469. 
Pleas  and  answers,  469-471. 

General  issue  presumed,  469. 

Silence  of  record,  470. 

Plea  stricken  out,  470. 

Judgment  of  nil  diet t,  470. 

Rejection  of  pleas,  470. 

To  the  merits,  470. 

Special  plea  overruled,  471. 

Verification,  471. 
Indictments,  471. 

Motion  to  quash,  471, 

Verification  of  information,  471. 

Preliminary  steps,  471. 

In  support  of  judgment,  471. 

Containing  several  counts,  471. 
Presumptions  as  to  evidence,  471. 
In  general,  471. 
Admissibility  of  evidence,  471. 

Admissible  for  any  purpose,  471. 

Evidence  not  in  record,  471. 

Purpose  limited  by  trial  judge,  472. 

Official  papers,  472. 

Depositions,  472. 

Certified  papers,  473. 

Admission  dispensing  with  proof,  473. 

Presumption  of  oversight,  473. 

Limitation  of  presumption,  473. 

Disconnected  part  of  document,  474. 

Foundation  for  secondary  evidence,  474 

No  objection  in  record,  474. 

Trial  by  court,  474. 

Competency  of  expert,  474. 

Witness  to  handwriting,  474. 
Questions,  475. 

Not  contained  in  record,  475. 

Evidence  not  in  record,  475. 

Properly  or  improperly  framed,  475. 
Depositions,  475. 

Filing  of,  475. 

Notice  of  taking,  475. 

In  record  without  certificate,  475, 
As  to  rejection  of  evidence,  475. 
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APPEALS,  PRESUMPTIONS   ON    APPEAL. 
Presumptions  as  to  evidence— G^w/mw^*/. 
Substance  not  in  record,  475. 

Written  instrument,  475. 

Competency  of  witness,  477. 

Res  gesta,  477. 

Rejection  of  interpreter,  477. 

Statements  in  the  record,  477. 

Propriety  of  question,  477. 

Ground  of  objection,  477. 

Ruling  not  shown,  477. 

Promise  to  show  relevancy,  477. 
As  to  instructions,  477. 
In  general,  477. 

Considered  as  a  whole,  479. 

No  instructions  in  record,  480. 

As  to  issues,  480. 

When  not  excepted  to,  480. 

Palpably  erroneous,  480. 

Request  for  instructions,  480. 

Curing  abuse  of  argument,  480. 

In  writing.     Indiana,  480. 

Capable  of  different  interpretations,  480. 

Charge  of  excessive  length,  481. 

Presumed  to  influence  jury,  481. 

Stating  facts,  482. 

Record  not  containing  all  instructions,  482 

Burden  on  appellant,  483. 
Further  instructions — when  presumed,  483. 
Presumptively  based  on  evidence,  484. 
Refused  request,  485. 

Ruling  presumed  correct.  485. 

Silence  of  record,  486. 

Bill  of  exceptions,  486. 
As  to  findings,  486. 

In  general,  486. 

Sufficiency  of  evidence,  486. 

Trial  by  court,  487. 

Rule  in  Illinois,  487. 

Where  no  statement  of  facts,  487. 

No  bill  of  exceptions,  487. 

No  findings  requested,  488. 

Award  of  damages,  488. 

Burden  on  appellant,  488. 

Inconsistent  with  judgment.  488. 

Evidence  not  clearly  prescribed,  488. 

Service  of  process,  488. 

Quashing  a  writ,  488. 
Special  findings,  488. 

Requested  and  refused,  488. 

On  issues  not  made,  488. 
Where  no  findings  are  made,  489. 
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APPEALS,   PRESUMPTIONS    ON    APPEAL. 
As  to  findings — Continued. 

Evidence  omitted  from  record,  489. 

Trial  before  a  referee,  489. 

When  record  contains  evidence,  489. 

Rule  in  New  York,  489. 

Conflicting  evidence,  490. 
Waiver  of  findings,  491. 
General  findings,  491. 
Findings  not  excepted  to,  491. 
Conclusions  of  law,  492. 
Appellate  court  assuming  facts,  492. 
As  to  verdicts,  492. 
In  general,  492. 

Evidence  omitted  from  record,  492. 

Proper  return  of,  492. 

In  proper  form,  494. 

Properly  signed,  494. 

Items  of  damage,  494. 

Finding  of  negligence,  494. 

Double  damages,  494. 

Special  damages,  494. 

General  verdict,  494. 

Direction  of  verdict,  495. 

In  criminal  cases,  495. 
Special  findings,  495. 

Nothing  presumed,  495. 

Answers  to  special  interrogatories,  496. 

When  general  verdict  controls,  496. 

When  general  verdict  controlled  by,  496. 

Uncertain  and  inconsistent,  496. 
In  referred  causes,  497. 

Legality  of  reference,  497. 

Referee  duly  sworn,  497. 
Refusal  to  overrule  report,  497. 
Rulings,  findings,  etc.,  497. 
In  criminal  cases,  497. 

General  principles  apply,  497. 

Waiver  of  plea  in  bar,  498. 

Regularity  of  proceedings,  498. 

Accused  properly  arraigned,  498. 

Presence  of  counsel,  498. 

Presence  of  prisoner  when  sentenced,  498. 

Presence  of  prisoner  when  verdict  rendered,  499. 

Sufficiency  of  evidence,  499. 

Stenographic  report  of  charge,  499. 

APPEALS,  REINSTATEMENT. 

Dismissal  under  mandatory  statute,  358. 
Negligence  of  fraud  or  official,  358. 
Lack  of  prosecution,  etc.,  358. 
Motion  for,  359. 
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APPEALS,  REINSTATEMENT. 
Time  for  motion,  359. 
Requisites  of  motion,  359. 
At  subsequent  term,  359. 
Appeal  from  order,  360. 
Mandamus  to  compel,  360. 
Suspension  of  appeal.    South  Carolina,  360. 

APPEALS,   REVIEW  OF  DISCRETIONARY  POWER. 
Discretion  defined,  409. 
Burden  on  appellant,  410. 
Generally  no  review,  410. 
Illustrations  of  discretionary  power,  411-415. 
Questions  of  practice,  in  general,  411. 
Amendment  of  pleadings,  411. 
Striking  out  pleadings,  411. 
Extension  of  time  to  pleading,  412. 
Imposition  of  terms  on  amendment,  412. 
Cost  in  equity,  412. 
Issues  to  jury  in  equity,  412. 
Examination  of  juror  on  voir  dire,  412. 
Qualifications  of  juror,  413. 
Excusing  a  juror,  413. 
Withdrawing  a  juror,  413. 
Allowing  juror  to  take  documents.  413. 
Regulating  order  of  testimony,  413. 
Testimony  after  case  closed,  413. 
Testimony  out  of  proper  order,  414. 
Further  time  to  take  testimony,  414. 
Granting  or  refusing  mandamus,  414. 
Granting  or  denying  new  trial,  414. 
Rulings  on  temporary  injunctions,  415. 
Recommitting  referee's  report,  415. 
Discretion  not  arbitrary  will,  415. 
Abuse  of  discretion,  416. 
What  constitutes  abuse  generally,  416. 
Instances  of  abuse,  417. 
Refusal  to  act,  417. 
On  equity  appeals,  418. 
Presumption  in  favor  of  trial  court,  418. 
Plain  case  required,  419. 
Mere  difference  in  opinion,  420. 
Imposition  of  terms  generally,  420. 

APPEALS,  SUCCESSIVE  APPEALS. 

Second  appeal  in  general,  355. 
When  not  allowed,  355. 
Double  appeal,  355. 
Appeal  and  bill  of  review,  355. 
Subsequent  proceedings,  355. 
Separate  appeal  by  coparty,  356. 
Co-ordinate  appellate  courts,  356. 
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APPEALS    SUCCESSIVE   APPEALS. 
Election  of  tribunal,  356. 
Final  judgment  on  mandate,  356. 
Both  parties  appealing  on  same  ground,  356. 
Abandonment  of  first  appeal,  356. 
Dismissal  of  first  on  technical  grounds,  357. 
Void  appeal,  357. 

Want  of  appellate  jurisdiction,  357, 
Without  prejudice,  357. 
Lack  of  prosecution,  358. 
Dismissal  operating  as  aflSrmance,  358. 
What  the  record  must  show,  358. 
Failure  to  file  transcript,  357. 
Withdrawal  of  first  appeal,  358. 
After  order  granting,  358. 
Withdrawal,  how   affected,  358. 

APPEALS,  TRANSFER  OF  CAUSE. 
Prayer  lOi  appeal,  203-207. 

Formal  application  when  necessary,  203. 
Order  granting  appeal,  203.- 

Must  conform  to  statutory  provisions,  204. 

Extrinsic  evidence  to  explain,  204. 

Record  must  show  order  granting,  205. 

Order  allowing  to  be  strictly  followed,  206. 
Time  for  application,  204. 
Orally  in  open  court,  205. 
After  expiration  of  term,  205. 

In  writing,  205. 

Notice  of  motion,  205. 

Parties  to  the  application,  205. 
What  the  petition  must  state,  205. 
Signature  to  petition,  206. 
Where  leave  to  appeal  discretionary    206. 

Discretion,  how  exercised,  206. 

Review  for  abuse,  206. 
Appeal  dates  from  order  granting  it,  207. 
Failure  to  give  bond  as  required,  207. 
Certificate  of  importance,  207. 
When  to  be  made,  207. 
In  Illinois,  207. 
In  Iowa,  207. 
Jurisdictional,  208. 

Cannot  be  validated  by  stipulation,  208. 
Granting  of  certificate  discretionary,  208. 
Concurrence  of  majority  of  judges,  208. 
Question  cf  importance,  208. 
What  certificate  must  show.      Iowa,  208. 
Appellate  process,  209. 

Corresponds  to  summons  in  an  original  suit,  20g. 
Appeal  taken  in  open  court,  209. 

Citation  or  notice  not  necessary,  209. 
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APPEALS,  TRANSFER   OF   CAUSE. 
Appellate  '^Vfiti^^^— Continued. 

Before  end  of  term,  209. 
Dates  from  time  of  allowance,  210. 
Appeal  not  taken  in  open  court,  210. 

Notice  or  its  equivalent  jurisdictionally.  210. 
Dismissal  for  want  of  service,  210. 
Citation  on  appeal,  211. 

Process  of  appellate  court,  211. 
By  whom  served,  211. 
By  whom  tested,  211. 
By  whom  signed,  211. 
Form  of,  212. 
To  whom  directed,  212. 
Return  of,  212. 

Returnable  at  what  term,  212. 
Failure  to  serve  in  due  time,  212. 

On  appeal  taken  in  open  court,  when  necessary,  212. 
After  acceptance  of  appeal  bond,  212. 
Statutory  notice  of  appeal.  213. 

Strict  compliance  with  statute,  213. 
Actual  knowledge  not  equivalent,  213. 
Should  be  in  writing,  213. 
To  whom  addressed,  214. 
What  it  must  specify,  214. 
By  whom  signed,  214,  215. 

Attorney  of  record,  214. 

Appellant  himself,  214. 

Duly  authorized  agent.  214. 

Attorney  not  of  record,  215. 

At  common  law,  215. 

Where  party  has  more  than  one  attorney,  215, 

Where  signature  not  required,  215. 
Construction  of  notice,  216. 
Construed  liberally,  216. 
Technical  form  not  required,  216. 
Where  specification  of  error  is  required,  217. 
Description  of  judgment,  217. 

Date,  court,  cause,  and  parties,  217.  > 

Mistake  in  date  of  judgment,  218. 

Dismissal  for  uncertainty,  218. 

Waiver  of  misdescription,  218. 
On  appeals  taken  from  distinct  decisions  in  one  suit,  219. 
Decisions  made  in  separate  proceedings,  220. 
One  notice  for  several  appellants,  220. 
Specification  of  interlocutory  orders,  220. 
How  service  may  be  made,  221. 

By  attorney,  221. 

By  any  competent  person,  221. 

Personal  service,  221. 

On  attorney's  wife,  221. 

Dropping  in  letter-slot,  221. 
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Appellate  ^rfi^^%%  — Continued. 

In  criminal  cases,  221. 

On  adverse  party  in  person,  when  insufficient,  222. 

On  attorney  of  record,  222. 

Admission  of  service,  222. 

Sufficiency  of  return,  222. 

On  substituted  attorney,  223. 

Where  more  than  one  attorney,  223. 

Where  attorney  of  record  is  an  appellee,  223. 

Attorney  representing  several  parties,  223. 

On  partner,  223. 

After  death  of  party,  224. 

On  corporations,  224. 

On  clerk  of  court  under  statute,  224. 

On  clerk  or  authorized  deputy,  225. 

Personal  or  constructive,  225, 

By  publication,  226. 

Construction  of  statute,  '226. 
Personal  judgment  on,  226. 

Substituted  service  must  comply  with  statute,  226. 

By  mail,  227. 

Waiver  of  objections,  227. 
Proof  of  service,  227-229. 

By  official  certificate,  227. 

By  acknowledgment,  227. 

By  affidavit,  228. 

When  officer's  return  conclusive,  228. 

When  return  not  conclusive,  229. 

Amendment  of  return,  229. 
Filing  of  notice,  229. 

Essential  to  confer  jurisdiction,  229. 

When  to  be  filed,  229. 

Cannot  be  waived,  229. 
What  the  record  must  show,  230. 

Service  and  filing,  230. 

Extrinsic  proof  of  service,  230. 

Burden  of  proof,  230. 
Amendment  of  notice,  231. 
Waiver  of  defects  in  notice,  231. 

By  general  appearance,  231. 

What  is  a  general  appearance,  233. 

By  joinder  in  error,  233. 

By  stipulation  of  attorneys,  233. 

The  rule  in  Iowa,  233. 

By  special  appearance,  234. 

Acceptance  of  service,  234. 
Affi(la*'it  on  appeal,  234. 

When  required  by  statute,  jurisdictional,  234. 
Indorsed  on  appeal  bond,  235. 
Court  cannot  dispense  with,  235. 
Must  be  in  writing,  235. 
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Affidavit  on  dC^^^lX— Continued. 

Sworn  to  by  proper  person,  235. 

Signature,  235. 

By  an  agent,  235. 

Substitution  for  lost  affidavit,  235. 

Affidavit  of  no  delay,  235. 

By  one  of  several  appellants,  236. 
By  officer  of  corporation,  236, 
Title  of  affidavit,  236. 
Time  for  filing,  236. 

If  embodied  in  x.xz.n%cx\^\.  prima  facie  in  time,  236. 
Construed  with  accompanying  papers,  236. 
Date,  236. 
Time  for  taking  appeal,  237. 

When  appeal  deemed  to  be  taken,  237. 
l_,^  Statute  of  limitations,  237. 

At  common  law,  237. 
In  equity,  237. 
Under  code  practice,  237. 
Order  of  allowance,  237. 

Any  time  during  term,  238. 
Out  of  court  or  after  term,  238. 
In  term  time,  perfected  afterwards,  238. 
Perfection  of  appeal,  238. 

Compliance  with  statutory  prerequisites,  238- 
Filing  undertaking,  238. 
Acceptance  of  appeal  bond,  238. 
Service  of  exceptions;  238. 
Service  of  copy  of  case,  238. 
Statutes  prescribing  time,  239. 
"Without  delay,"  239. 

Adjournment  before  expiration  of  time,  239. 
Before  the  "'next  session,"  239. 
General  and  special  statutes,  239. 
Conflicting  with  constitution.  239. 
"  Sitting  "  of  court,  239. 

Summons  issued  before,  service  after  time,  240. 
Notice  of  intention,  240. 
Exceptions  not  implied,  240. 
Appeal  out  of  time  must  be  dismissed,  241. 
Construction  of  statutes  in  various  states,  241. 
Cannot  be  waived.  244. 
Waiver  in  New  York,  244. 
Extension  of  time,  244. 

Where  time  fixed  by  statute,  244. 
Where  time  fixed  by  rule  of  court,  244. 
For  good  cause,  245. 
\*  Relief  against  accident,  245. 

Ignorance  of  law  no  excuse,  245. 
Agreement  or  misconduct  of  appellee,  2l6. 
Application  for  extension,  247. 
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APPEALS,  TRANSFER  OF   CAUSE. 
Time  for  taking  v^^^2\— Continued. 
Neglect  of  officials,  246. 
When  the  statute  begins  to  run,  248. 

From  entry  of  judgment,  248. 

Incorrect  entry,  248. 

Entry  in  vacation,  248. 

Reentry,  249. 

Waiver  of  objections,  249. 

Appeal  from  verdict,  249. 
From  rendition  of  judgment,  249. 

Statute  mandatory,  249. 

Meaning  of  the  word  "  rendered,"  249. 

Date  of  judgment  controls  clerk's  filing,  249. 

Failure  to  enter,  250. 

Entry  nunc  pro  tunc,  250. 
When  judgment  regarded  as  entered,  250. 
Notice  of  entry  under  code  practice,  250. 

Statute  requiring,  rigidly  construed,  251. 

Sufficiency  of,  251. 

Actual  knowledge  not  sufficient,  251. 
From  final  judgment,  252. 

Taxation  of  costs,  252. 

Decision  on  motion  for  new  trial,  252. 

Motion  as  not  affecting  judgment,  253. 

Reconsideration  by  court,  253. 

What  constitutes  final  decree,  253. 

Status  of  proceedings  of  non-appealable  orders,  254. 

Amendment  of  original  judgment,  255. 

Material  modifications,  255. 

Second  appeal,  255. 
Appeal  from  order— :Renewal  of  motion,  255. 
Order  reconsidering  and  reaffirming  prior  order,  255. 
Cross  appeals,  255. 
Party  under  disability,  255. 

Dependent  on  statute,  255. 

Exceptions  in  general  statutes,  256. 

Construction  of  statute,  256. 
Computation  of  time,  256. 
General  rule,  256. 
Time  expiring  on  Sunday,  256. 
Counting  days,  256. 
Month  means  calendar,  257. 
Year  means  calendar,  257. 
Common  and  standard  time,  257. 
"  Week,"  257. 
Fractions  of  a  day,  257. 
What  the  record  must  show,  257. 
Appeal  taken  in  time,  257. 
Order  of  court  allowing  it,  258. 
The  transcript  on  appeal,  258-318. 
Copy  of  final  record,  258. 
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The  transcript  on  appeal— C(?w//««(?^. 

General  object  of,  258. 
Original  papers  not  a  part  of,  258. 
Original  papers,  how  sent  up,  259. 
"What  the  transcript  includes,  259. 
All  that  statute  requires,  260. 
Copy  of  entire  record,  259. 
What  constitutes  the  record,  260. 

In  equity,  261. 

At  law,  260. 

In  criminal  cases,  262. 

In  action  to  review  a  judgment,  263. 

On  appeal  from  intermediate  appellate  court,  263. 

Reference  to  papers  without  recopying,  263. 

Pleadings,  263. 

Pleadings  stricken  out,  264. 

Petition  for  rehearing,  264. 

Exhibit  to  pleadings,  264. 

Remand  for  repleader,  264. 

Record  must  show  jurisdictional  facts,  265. 

On  appeal  from  justice  of  the  peace,  265. 

Must  show  properly  organized  trial  court,  265. 

Case  tried  by  special  judge,  265. 

Change  of  venue,  266. 

Prayer  for  and  order  allowing  appeal,  266. 

Filing  and  serving  of  notice,  266. 

Appeal  bond  and  certificate  of  filing,  266. 

Entry  of  appeal,  266. 

Filing  of  transcript,  266. 

Service  of  motion  for  new  trial,  266. 

Appeal  affidavit,  267. 

On  appeal  from  judgment  by  default,  267. 

On  appeals  from  orders,  267. 

"Case  made,"  267. 

Verdict  and  judgment,  267. 

Execution  and  satisfaction,  267. 
Stipulations  of  parties,  267. 
Matter  proper  for  bill  of  exceptions, '268.  ^ 

Everything  outside  the  record,  268. 
Sealed  verdict,  268. 
Auditor's  report,  268. 
Demand  for  a  jury,  268. 
Instructions  to  jury.  268. 
Instructions  part  of  record  by  statute,  269. 
Evidence  of  cases  at  law,  269. 
Evidence  in  criminal  cases,  269. 
Bill  referring  to  transcript,  269. 
Interlocutory  orders,  269. 
Order  allowing  amended  complaint,  269. 
Record  of  other  cases,  270. 
Affidavits  on  interlocutory  proceedings,  270. 
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The  transcript  on  appeal — Continued. 

Rulings  and  exceptions  based  on  affidavits,  271. 

Affidavit  a  part  of  record  by  special  order,  271. 

Requisites  of  such  orders,  271. 

Where  trial  was  had  on  affidavits.  271. 

Affidavit  of  improper  argument,  272. 
Opinion  of  trial  court,  272. 
Memoranda  of  reasons,  272. 
Reference  to  opinion,  when  proper,  272. 
Opinion  of  state  supreme  court,  273. 
Motions  and  rulings,  273. 

In  arrest  of  judgment,  273. 

Motion  for  new  trial,  273. 

Generally  not  part  of  record,  274. 

Entries  on  motion  docket,  275. 

Recitals  in  transcript,  274. 

Instances  of  motions  not  part  of  record,  275. 
Minutes  of  clerk  or  court,  276. 
Trial-court  rules,  276. 
Time  for  filing,  276. 

Dismissal  for  failure  to  file,  276. 

At  common  law,  277. 

Statutory  requirement  jurisdictional,  277. 

Parties  or  clerk  cannot  change,  277. 

Where  order  of  appeal  invalid,  277. 

Construction  of  statute,  277. 

Last  day  falling  on  Sunday,  278. 

Local  rules  and  statutes,  278. 

No  time  named  in  statute,  279. 

Affirmance  on  failure  to  file,  279. 

Motion  to  dismiss,  279. 

Extension  of  time,  279. 

Neglect  of  clerk,  280. 

Neglect  of  stenographers,  280. 

Default  of  appellant's  attorney,  28a 

Mistake  of  appellant,  280. 

Fault  of  appellee,  281. 

Application  for  extension,  281. 

Time  for  application,  281. 

Motion  based  on  affidavit,  281. 

Motion  on  notice,  281. 

Entry  of  order  of  extension,  282. 

Waiver  of  unseasonable  filing,  282. 
Transcripts  on  several  appeals,  2S2. 

Separate  transcripts  when  required,  282 

By  parties  on  same  side,  283. 

Joint  transcript  and  cross-appeals,  283. 

Appellants  sharing  costs,  283. 
Authentication  of  transcript,  283. 

By  seal  of  trial  court,  2S3. 

Papers  copied  not  separately  sealed,  283. 
1077 


INDEX. 

APPEALS,  TRANSFER   OF  CAUSE. 
The  transcript  on  z.'^^^^X— Continued. 

Seal  to  clerk's  certificate,  283. 

One  seal  for  sheets  tied  together,  283. 

Certificate  of  clerk,  284. 

Affirmance  for  defective  certificate,  284. 

Certificate  imports  absolute  verity,  284. 

Certificate  by  deputy  or  assistant,  285. 

Certificate  after  change  of  venue,  285. 

Failure  to  certify,  285. 

Defective  certificate.     Certiorari,  285. 

Refusal  to  certify.     Mandamus,  285. 

Sufficiency  of  certificate,  285. 

Compliance  with  statutory  requirement,  286. 

Objection  for  defect,  286. 

Matter  improperly  included,  287. 

Unauthorized  entries  by  clerk,  287. 

Illegal  changes  in  record,  287. 

Stipulation  waiving  defect,  288. 

Dismissal  for  defect,  288. 

Papers  annexed,  but  not  certified,  289. 

Remand  for  correction.  289. 

Omission  of  clerk's  signature,  289. 

Sufficiency  of  certificate  to  evidence,  289. 

On  appeal  from  justice  of  the  peace,  290. 

Paging,  printing,  numbering,  indexing,  290. 
Arrangement  of  transcript,  290. 

Subjects  set  forth  clearly,  290. 

Documents  separated  and  distinguished,  290. 

Papers  attached  together,  290. 

Noncompliance  with  statute,  290. 

Clerk  disregarding  the  rules  of  court,  290. 

Illegible  transcript,  290. 

Compliance  with  rule  of  court,  290. 

Objection  for  defect,  291. 
Service  and  transmission,  291. 

Effect  of  failure  to  serve,  291. 

Transmission  to  cierk  of  appellate  court,  291. 

Delivery  to  appellant's  attorney,  291. 

Presumption  of  regularity,  291. 

Papers  on  file,  but  not  sealed,  291. 

Sufficiency  of  filing,  291. 

Unauthentic-ated  interlineations,  292. 

Duty  of  appellant  in  making,  292. 

Reliance  on  clerk,  292. 

Appellant  responsible  for  correct  transcript,  292. 

Loss  of  original  papers,  292. 
Laches  in  examination,  293. 

Full  extended  transcript,  293. 

Abbreviation  of  transcript,  293. 
Exclusion  of  immaterial  matter,  293. 
What  should  be  omitted,  293. 
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Costs  of  unnecessary  matters,  294. 

Directions  to  clerk  in  writing,  294. 

Where  no  directions  are  given,  294. 

Directions  unnecessary  in  criminal  case,  294. 
Record  must  clearly  show  error,  294. 
No  presumption  in  favor  of  appellant,  294. 
Effect  of  omissions,  294. 
Instances  of  material  omissions,  295. 
Impeachment  of  record,  296. 

Verity  of  authenticated  transcript,  296. 

Errors  assigned  outside  of  record,  296. 

Statements  in  agreed  case,  297. 

Recitals  in  orders,  297. 

Statement  of  trial  judge,  297. 

Papers  erroneously  copied  in  record,  297. 

Appellate  courts  confined  to  record,  297. 

Evidence  dehors  the  record,  298. 

Additions  or  changes  by  affidavit,  298. 

Statements  in  proof  or  argument,  298. 

Memorandum  correcting  verdict,  298. 

Correction  by  certificate  of  judge,  298. 

Document  improperly  in  record.     Waiver,  299. 

Extrinsic  evidence,  when  admissible,  299. 

Criminal  appeals  confined  to  record,  299. 
Contradictions  in  record,  299. 

Equal  credit  to  every  part,  299. 

Recitals  in  judgment  control,  299. 

Statements  of  trial  judge  control  bill  of  exceptions,  300. 

Bill  of  exceptions  controls  judge's  memoranda,  300. 

Record  proper  controls  bill  of  exceptions,  300. 

Record  controls  "case,"  300. 

Statements  of  clerk,  300. 

Clerk's  journal  entries,  300. 

Conflict  in  dates,  300. 

Stenographer's  report  of  evidence,  300. 

Conflict  in  findings  of  fact,  300.  ' 

Record  not  impeachable  by  affidavit,  300. 
Amendment  of  original  record,  301. 

Only  by  trial  court,  301. 

Remand  for  correction,  301. 

Certiorari  for  diminution,  302. 

Amendment  nunc  pro  tunc,  302. 

Review  of  proceedings  to  amend,  302. 

Power  of  trial  court,  303. 

Reasonable  time  allowed,  303. 

Effect  of  amendment,  303. 

Lost  papers  or  records,  303. 
Amendment  of  transcript,  301-304. 

Power  of  appellate  court,  304. 

On  chancery  appeal,  304. 
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The  transcript  on  appeal— Cbw/«««^af. 
Misnomer  of  parties,  304, 
To  show  jurisdiction,  304. 
Record  entry  incorrect,  304. 
Inserting  exceptions  not  filed.  304. 
Disregarding  immaterial  errors,  304. 
Striking  out  duplicates,  304. 
By  stipulation,  304. 
Written  agreement  as  to  facts,  305. 
Certiorari  for  diminution,  305. 
Use  of  writ,  305. 
The  only  remedy,  306. 
Appeal  from  quasi-]\i.A\c\z.\  body,  306. 
Remand  for  new  trial.      In  Louisiana,  306. 
Where  evidence  omitted,  306. 
Amendment  below  pending  appeal,  307. 
Papers  improperly  included,  307. 
Opinion  of  trial  court,  307. 
Nature  of  the  writ,  307. 
Correction  of  trial-court  record,  307. 
In  case  of  void  transcript,  307. 
Alteration  of  transcript  by  party,  307. 
Issuance  of  writ  discretionary,  307. 
Exercise  of  discretion,  308. 
Where  appeal  devoid  of  merit,  308. 
Imposition  of  terms,  308. 
Time  for  application,  308. 

After  decision,  309. 

After  appeal  dismissed,  309. 

After  argument,  309. 

After  submission  of  case,  309. 
To  whom  granted,  310. 
By  court  of  its  own  motion,  310. 
Application  and  issuance,  310. 

Motion  in  writing,  310. 

Action  upon,  without  hearing,  310. 

Notice  of  motion,  310. 

Affidavits  in  support,  310. 

Record  defective  on  its  face,  311. 

Transmission  of  papers  to  court  below,  311. 
Continuance  upon  issuing  writ,  311. 
Special  order  necessary,  311. 
Granted  as  of  course,  311. 
Return  of  certiorari,  311. 

Confined  to  specified  defect,  311. 

Supplemental  transcript,  311. 

Part  of  original  transcript,  311. 

When  original  superseded,  312. 

Failure  to  return  in  time,  312. 

Manner  of  return,  312. 

Imperfect  return,  312. 
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The  transcript  on  appeal— a?«/'/««<'«'. 

Costs  for  return.     Fault  of  clerk,  312. 
Filing  supplemental  transcript,  312. 
Leave  required,  312. 
Notice  of  motion,  313. 
Service  of  omitted  transcript,  313. 
Service  of  notice  of  filing,  313. 
Abstract  of  record,  313. 

Resort  to  original  transcript,  313. 
An  abbreviation  of  the  transcript,  314. 
Index  to  record  not  an  abstract,  314. 
Type-written  copy,  314. 
Complete  record  not  proper,  314. 
What  should  be  omitted,  314. 
What  should  be  set  out,  314. 
Notice  if  transcript  required,  314. 
Setting  forth  pleadings,  314. 
Where  allowed  by  statute,  314. 
Substitute  for  transcript,  314. 
.    Entitling,  314. 
Effect  of  omission  of,  314. 
Imports  verity,  315. 
Correction  by  internal  data,  315. 
Matters  not  in  abstract,  315. 
Costs  of  immaterial  matters,  315. 
Jurisdictional  facts.     Notice  of  appeal,  315, 
Allegations  presumed  true,  315. 
Facts  outside  the  record,  315. 
Appellee's  additional  abstract,  316. 
Contents  of  additional  abstract,  316. 
Attacking  by  evidence  dehors,  316, 
Contradicting  by  certificate  or  affidavit,  316. 
Conflict  between  appellee's  and  appellant's  abstract,  317. 
Appellant  filing  third  abstract,  317. 
Agreed  abstracts.     Additional  abstracts,  317. 
Acceptance  of  appellant's  abstract,  317. 
Amended  abstract,  317. 
When  permitted,  317. 
Time  for  filing,  317. 
Not  filed  in  time,  317. 
Service  of,  318. 
Failure  of  service,  318. 
Costs  of,  318. 
Consequence  of  defects  uncorrected,  318. 
Preliminary  payment  of  fees,  31S. 

Only  by  statute  or  rule  of  court,  318. 
Duty  of  trial  court,  318. 
Preceding  the  granting  of  appeal,  319. 
Construction  of  statutory  requirements,  319. 
For  the  benefit  of  ofBciail,  319. 
Waiver  by  official,  319. 
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Preliminary  payment  of  fees— Continued. 

Prepayment  not  jurisdictional,  319. 

Unless  expressly  made  so,  319. 

Presumption  of  waiver,  319. 

Time  for  payment,  319. 
In  criminal  cases,  320. 

Construction  of  statute,  320. 
Dismissal  for  non-payment,  320. 

Rule  on  appellant,  320. 

Statute  mandatory,  321. 

Reinstatement,  321. 
Mandamus  to  clerk,  321. 
Payment  shown  by  the  record,  321. 
Construction  of  appeal  bonds,  321. 
On  appeals  in  forma  pauperis  321. 
Docketing  and  entry  of  appeal,  321. 

Entry  constitutes  appearance,  321. 

Dismissal  for  failure,  321. 

On  cross-appeal,  322. 

Waiver  of  delay,  322. 

Court  rule  strictly  enforced,  322. 

Practice  in  federal  courts,  322. 

Negligence  of  clerk,  322. 

Amendment  of  entry  in  appellate  court,  323. 

Suspension  of  appeal.     Docket  unaffected    323 

APPEARANCES. 
Generally,  590. 

Definition,  590. 
Proper  legal  sense,  590, 
Appearance  of  plaintiff,  590. 
Appearance  at  common  law,  590. 

Right  to  appear  given  by  statute,  590. 

The  form,  590. 

Putting  in  of  bail,  590. 
American  practice,  591. 
Chancery  practice,  591. 
United  States  Supreme  Court,  591. 
Cases  requiring  formal  appearance,  592. 
Appearance  in  chancery,  591. 
Appearance  by  states,  592, 
Power  of  court  to  make  rules,  592. 
Codes  abolishing  formalities,  592. 

English  practice,  593. 

New  York,  593. 

California,  593. 
Ambiguous  position,  593. 

Appearance  in  different  actions,  593. 

Partly  appearing  and  partly  not  appearing,  593. 

Quasi  appearance,  594. 
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Generally — Continued. 

Distinction  between  appearing  and  pleading,  594. 

Entering  a  general  appearance  as  waiver  of  plea  in  abatement. 
594. 

Under  the  codes,  595. 
Appearances  giving  rights  and  appearances  waiving  rights,  595. 
Right  of  states  to  prescribe  what  is  an  appearance,  595. 

Not  binding  on  United  States  courts,  596. 
Records  which  show  appearance,  596. 
Appearance  presumed  from  recitals  in  record,  596,  597. 

Recital  construed  to  be  general  appearance,  597. 

Recitals  held  to  show  an  appearance,  597. 

Justices  of  the  peace,  597. 

Entry  of  attorney's  name  on  docket,  598. 

Recitals  held  not  to  show  an  appearance,  598. 

Several  defendants.     Plural  form  used  in  record,  599. 

Appearance  confined  to  parties  served,  600.  \ 

Contradicting  record  showing  appearance,  600. 

Foreign  and  domestic  judgments,  600,  601. 

Distinction  between  forged  and  unauthorized  appearance,  601. 

Character  of  appearance  may  be  shown,  601. 
Failure  to  appear,  601. 

Nothing  waived,  601,  602. 

Cannot  acquire  greater  rights,  602. 

Disadvantage  of  party  not  appearing,  602. 

Formal  step  by  plaintiff  necessary  to  judgment,  602. 

Court  permitting  subsequent  appearance  to  set  aside  default,  603. 

Before  justice  of  the  peace,  603. 
Justice  losing  jurisdiction,  604. 
Rights  acquired  by  technical  appearance,  604. 

Notice  of  subsequent  proceedings,  604. 

Notice  of  application  for  judgment,  604. 

Justices'  courts,  604. 

Opening  judgment,  604. 
Right  to  appear  without  process  being  served,  605. 

Confined  to  parties,  605. 

Provisional  remedy  granted  against  defendant,  605. 

Avoiding  costs,  605. 

Parties,  605. 

Bail  required,  606. 

Executors,  administrators  and  substituted  parties,  606. 

Parties  acquire  same  rights  as  though  served,  606. 
Time  to  appear,  606. 

Extension  of  time,  606. 

After  writ  expired,  606. 

Whenever  required  by  court,  607. 

Advantage  of  prompt  appearance,  607. 

In  proceedings  before  justices,  607. 
Attachment  proceedings,  608. 

Appearance  to  writ  a  general  appearance  in  action,  608. 
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Generally— C(7«/m«^ar. 

Contesting  truth  of  grounds,  609. 

Moving  to  dissolve,  6og,  610. 

Moving  to  quash  the  writ,  610. 

Waiving  process,  610. 

Immaterial  what  actuated  appearance,  611. 

Waiving  compliance  with  statute,  611. 

Validating  void  attachment  by  appearance,  611. 

Garnishment  proceedings,  612. 

Appearance  not  appearance  in  main  action,  612. 
Waiver  of  defects  by  appearance,  612. 

Special  appearance  to  contest  jurisdiction,  612. 
Change  of  venue,  612. 

Application  as  a  general  appearance,  612. 

Waiver  of  objection  by  subsequent  appearance,  613. 

In  actions  before  justices,  613. 

Waiver  of  objections  by  appearance,  613. 

To  what  court  objections  should  be  made,  613. 
Appeals  and  appellate  proceedings,  614-619.     See  also  Appeals. 
Taking  an  appeal  as  an  appearance,  614. 

Trial  de  novo,  614. 

Jurisdiction  of  appeal,  615. 

Estoppel  by  appearance  in  appellate  court,  616. 

Special  trial  based  on  errors  alone,  615. 

Care  in  making  appeal  special,  616. 
What  constitutes  appearance,  616. 

Appearance  in  appellate  court  of  one  who  has  not  appealed,  616. 

Motion  to  dismiss  appeal,  616. 

Arguing  the  case,  617. 

Noticing  the  appeal,  617. 

Entering  attorney's  name  on  docket,  617. 

Obtaining  time,  617. 

Acquiescence,  617. 

Giving  notice  of  appeal,  618. 
Effect  of  general  appearance,  618. 

Waiver  of  process  or  notice,  618. 

Waiver  of  irregularities  on  return  of  writ  of  error,  618. 

Waiver  of  objection  that  proceedings  were  not  in  time,  618,  619. 

Irregularities,  6ig. 

No  transcript  filed,  6ig. 
Case  remanded.     Further  process  below,  619. 
Appearances  before  boards,  commissioners,  etc.,  620. 
Commissioners,  620. 
Counselors,  620. 
Assessors,  620. 
Drainage  proceedings,  620. 
Appearance  waives  notice,  620. 
Special  appearances,  620. 
Definition,  620. 

Objection  to  jurisdiction  over  subject-matter,  621. 
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Special  appearances — Continued. 

Jurisdiction  over  person,  621. 

Illegal  and  void  process,  621. 

Lack  of  process,  621,  622. 

Defect  in  process,  623. 
States  where  special  appearance  is  inhibited,  622. 

Texas,  622. 

Mississippi,  624. 

California,  624. 

Iowa,  624. 
How  to  make  special  appearance,  624. 

Common-law  method,  624. 

Under  the  code,  625. 
When  special  appearance  is  converted  into  a  general  one,  625. 

Submission  to  jurisdiction  of  court,  625. 

Statute  prescribing  an  appearance,  626. 

Stating  grounds  of  objection  to  jurisdiction,  626. 

Asking  for  instruction,  626. 

Amendment  of  general  notice,  626. 

Statutory  right,  626. 

Test,  626. 

Where  defendant  becomes  an  actor  in  the  suit,  626,  627. 

Vacating  judgment,  627. 

Designating  the  purpose,  627. 

Service  of  notice  of  retainer,  627. 

Answer  or  motion  prescribed  by  attorney,  627. 

Notice  of  general  notice  of  appearance,  627. 

Moving  to  dismiss  for  want  of  jurisdiction  and  want  of  equity, 
628. 

Securing  extension  of  time,  628. 

Attacking  complaint  or  entering  into  trial,  628. 

Asking  to  have  decree  set  aside  for  fraud,  629. 

Stipulation  varying  general  rule,  629. 

Producing  or  cross-examining  witnesses,  629. 

Amicus  curies,  629. 

Technical  forms  not  considered,  629. 
Waiver  of  special  appearance   629. 

Answering  to  merits  after  objections  erroneously  overruled,  629 
630. 

Pleading  in  first  instance  to  merits,  630. 

Federal  courts,  630. 
I  Ruling  of  court  must  be  embodied  in  exception,  630. 

Opening  default,  630. 

Motion  of  nonsuit,  630. 

Asking  leave  to  answer,  630. 

Asking  extension  of  time,  630. 

New  summons,  631. 

Grouping  objections,  631. 

Rule  in  Indiana,  Missouri,  and  New  York,  631. 

Remanded  where  objections  sustained,  631. 

General  and  special  appearance  at  same  time  in  Georgia,  631. 
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special  appearances— CV7w/?«M^a'. 

Cases  holding  that  special  appearance  is  waived,  631. 
What  is  general  appearance,  632, 

For  any  other  purpose  than  to  question  jurisdiction,  632. 
Presumption  that  appearance  is  general,  632. 
Restricting  motion,  633. 
Knowledge  and  intention  of  party,  633. 

Physical  presence  of  party,  633. 
Procuring  or  consenting  to  a  continuance,  633. 
Continuance  by  agreement  of  parties,  633,  634. 
Service  of  notice  of  appearance,  634. 

Equivalent  of  notice,  634. 
Service  of  notice  of  retainer,  634. 

New  York  Supreme  Court  rule,  634. 
Nonresident,  635. 
Service  of  declaration,  635. 
What  constitutes  notice  of  retainer,  635. 
Duty  of  attorney,  635. 
Filing  demurrer,  635. 

What  constitutes,  635. 
Nonresident,  636. 
Demurrer  by  state,  636. 
Demurrer  withdrawn,  636. 
Pleading  to  the  merits,  636. 

What  is  pleading  to  the  merits,  636. 
Foreign  corporation,  636. 
Affidavit  of  defense,  636. 
Filing  objections,  636. 
Intervening  petition,  637. 
Cross-complaint,  637. 
Offer  to  file  answer,  637. 
Obtaining  extension  of  time  to  plead,  637. 
Making  motions,  637. 
Irregularities,  637. 
Motion  for  rule,  637. 
To  dismiss  suit,  637. 
For  security  for  costs,  637. 
To  suppress  deposition,  637. 
To  correct  record,  637. 
Indorsing  name  on  motion,  637. 
Motion  not  filed  or  acted  upon,  637. 
Rule  in  New  York,  638. 
Arguing  motion,  638. 
Grounds  of  motion,  638. 
Presumption,  638. 

Stipulations  by  parties  or  counsel,  638. 
Time  and  place  of  trial,  638. 
Time  to  plead,  638. 
Promise  to  enter  appearance,  638. 
For  settlement,  368. 
Waiver  of  process,  639. 
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What  is  general  appearance— a«//M«^a'. 

Admission  of  service,  638. 

Admission  partaking  of  nature  of  agreement  to  enter  appearance, 

639- 
Agreement  to  enter  appearance,  639. 
Taking  part  in  the  proceedings,  639. 
Introducing  evidence,  639. 
Filing  praecipes,  639. 
Signing  bond,  639. 
Appearing  as  a  witness,  639. 
Effect  of  general  appearance,  639-653. 
Jurisdiction  over  person,  639. 

When  nonresident  is  sued,  640,  641,  642. 
Foreign  corporations,  642. 
Makes  one  a  party,  643. 

Dissolving  injunction,  643. 

Omission  of  party,  643. 

Error  in  order,  643. 

One  not  specifically  designated,  643. 
Political  corporations,  643. 
Waives  process,  644. 

Rule  in  Georgia  and  New  Jersey,  645. 
Dispensing  with  notices,  645. 
Publication  of  summons,  645. 
Dispensing  with  summons,  645. 

Court  of  conciliation,  645. 

Injunctions,  645. 

Prosecuting  creditor,  645. 

Probate  court,  645. 

Municipal  corporations,  645. 

Contest  of  election,  645. 

Tax  and  condemnation  proceedings,  645. 
Appearance  after  revival,  645. 
Appearance  after  discontinuance,  645. 
Questions  of  time  connected  with  process  which  are  not  waived, 

646. 
Waiver  of  right  to  continuance,  646. 
Defects  in  process  cured,  646. 
Misnomer,  647. 
Questions  of  time,  648. 

Process  served  by  unauthorized  person,  648. 
Defect  in  return  of  process,  648, 
Failure  to  comply  with  legal  form,  648. 
Variance  between  process  and  declaration,  649. 
Illegality  of  writ,  649. 

Defect  in  commencing  suit  on  wrong  writ,  649. 
Served  on  wrong  person,  649. 
Rule   applicable   to   extraordinary    and    summary    proceedings 

Certiorari,  650. 
Service  by  publication,  650. 
Preliminary  steps  to  issuing  process,  650. 
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Effect  of  general  appearance — Continued. 

Rule  applicable  to  extraordinary  and  summary  proceedings,  650^ 
Nc  exeat,  650. 
Mandamus,  650. 
Dispossessing  tenant,  650. 
Mechanic's  lien  law,  650. 

Defects  not  jurisdictional,  651. 
Irregularities  in  inferior  court,  651. 
Omission  in  complaint,  651, 
Action  in  rem,  651. 

Waiver  of  objection  that  there  is  remedy  at  law,  651. 
Arbitrators  and  referees,  652. 
Court  absent  at  time  for  hearing,  652. 
Taking  deposition,  652. 
Place  of  appearance,  652. 
Large  effect  given  to  appearance,  653. 
Supplementary  proceedings,  653. 
Ejectment,  653. 
Waiver  of  plea,  653. 
Demand  and  refusal,  653. 
Validating  void  judgment  by  subsequent  appearance,  653. 
Special  appearance  to  vacate  judgment    653. 

Setting  aside  judgment,  653. 

Arrest  of  judgment,  654. 

Correcting  judgment,  654. 

Motion  for  new  trial,  654. 

What  is  such  special  appearance,  654. 

Asking  leave  to  file  answer,  654. 

Signature  of  counsel,  654. 
When  the  appearance  becomes  general,  654,  655. 
Effect  of  general  appearance,  655. 

Replevin,  655. 

Contesting  damages,  655. 

Statute  of  limitation,  655. 

Attachments,  655. 

Stay  of  execution,  656. 

Consenting  to  dismissal,  656. 

Writ  of  inquiry,  656. 

Injunction,  656. 

Taking  the  benefit  of  a  stay,  656. 

Moving  a  retaxation  of  costs,  656. 

Referees.  656. 

Assessment  of  damages,  657. 

Motion  to  set  aside.  657. 

Asking  leave  to  answer,  657. 
Jurisdiction  of  subject-matter,  657,  658. 
General  powers  of  court,  657. 
What  is  meant  by,  657. 
General  appearance  does  not  confer  jurisdiction  over  subject-matter^ 

657,  658. 
Question  raised  on  appeal,  658. 
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Jurisdiction  of  subject-matter — Continued. 
Corporation  appearing,  658. 
Consent,  658. 
Constitutional  limit,  658. 
Making  adjudication,  658. 
Local  actions,  658,  659. 

What  are  local  actions,  658. 

Distinction  between  local  and  transitory  actions,  658. 
Local  actions  on  principle,  658. 
Effect  of  general  appearance  on  local  action,  659. 
Covenant,  659. 
Trespass,  659. 
Rule  in  Texas,  659. 
Courts  of  limited  jurisdiction,  660-665. 

Statute  prescribing  counties.     Effect  of  general  appearance,  660. 

Courts  of  justices  of  the  peace,  660. 

Waiver  by  corporations,  660. 

Action  against  tax  collector,  660. 

Privilege  waived  by  general  appearance,  660. 

Rule  in  Ohio,  660,  661. 

Suits  in  federal  courts,  661. 

Wrong  district.     Waiver  by  general  appearance,  661. 
Service  of  process  outside  of  district,  661. 

Jurisdiction  of  circuit  court.     Waiver  by  voluntary  appearance, 
661,  662. 
Statute  requiring  action  to  be  brought  where  injury  occurred,  661. 
Local  courts,  662. 

Waiver  by  general  appearance,  662. 
Cognate  principle  in  courts  of  general  jurisdiction,  663. 
Courts  of  justices  of  the  peace,  663. 
Garnishment,  etc.,  663. 
General  jurisdiction,  663. 
In  Missouri,  663. 
In  New  York,  664. 
County  courts,  664. 

Waiver  by  general  appearance,  664. 
Waiver  by  general  appearance.     Local  courts  in  Ohio  and  New  York, 
664,  665. 
By  whom  appearance  can  be  made,  665-675. 
Appearance  in  person,  665. 

Judicial  notice  of  signature,  666. 
Bound  by  same  rules,  666. 
Both  by  attorney  and  in  person,  666. 
Plaintiffs  entering  defendant's  appearance,  666. 
Partners,  667. 

Before  dissolution,  667. 

After  dissolution,  667. 

Employing  counsel,  668. 

Acknowledging  service,  668. 

The  partnership  treated  as  an  entity,  668. 

Partnership  sued  as  a  corporation,  669. 
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By  whom  appearance  can  be  xnzA^— Continued. 

Husband  and  wife,  669. 

Wife  and  infant,  669. 

Husband  employing  counsel,  669. 

Suit  affecting  husband's  property  only,  669. 
Corporations,  669. 

Must  appear  by  attorney,  66g. 

What  amounts  to  an  appearance  by  an  attorney,  670. 

By  officer  of  corporation,  670. 

Political  corporation,  670. 

Corporation  must  be  in  existence,  670. 

Appearing  voluntarily  by  attorney,  670. 

Admission  of  corporate  existence,  670. 

Name  importing  corporation,  671. 

Giving  bond,  671. 

Joint  stock  association,  671. 
Infants,  671. 

Next  friend  or  guardian,  671. 

Guardian  cannot  appear  until  after  service  on  infant,  671,  672. 

Guardian  must  appear,  tli. 

Decree  against  infarc  without  appearance  of  guardian,  672. 

General  or  private  guardian,  672. 

Policy  of  the  law,  672. 

Authority  must  be  explicit,  673. 
Agents,  673. 

No  presumption  in  favor  of  appearance  by,  673. 

Rule  in  justices'  courts,  673. 

Factors,  673. 

Treasurer  of  school  district,  673. 

Clerk  of  court,  673. 

Ratification  of  authority,  673. 

Agent  himself  not  a  party,  673, 
Insane  persons,  673. 

General  guardian,  673. 

Full  age,  673. 

Committee,  673. 

Idiots,  674. 
Executors  and  administrators,  674. 

Waiver  of  process,  674. 

Proof  of  right  to  appear,  674. 

Waiver,  674. 

Right  to  employ  counsel,  674. 

Entering  heir's  appearance,  674. 

Cannot  enter  appearance  outside  of  state,  674. 

In  Vermont,  674. 
Joint  debtors,  674. 

Cannot  appear  for  others,  675. 
In  Vermont,  675. 
Appearances  by  attorneys  at  law,  675,  694. 
Right  to  appear  by  attorney,  675. 
Necessity  for  warrant  of  attorney,  675,  676,  677,  678. 
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Appearances  by  attorneys  at  \?m— Continued. 

Attorney's  authority  to  appear  questioned  by  opposite  party,  676-678. 
Presumption  of  authority,  679. 
Attorney's  statement,  679. 
How  to  question  attorney's  authority,  680. 
Motion  to  dismiss  suit,  681. 
Filing  affidavits,  681. 
Producing  letter  of  authority,  681. 
Question  must  be  raised  in  trial  court,  681. 
Power  to  bind  those  for  whom  they  make  unauthorized  appearance, 682. 
Presumption  of  authority,  682. 
Authority  to  compromise,  683. 
Character  of  evidence,  683. 
Substitution,  683. 
Attorney  for  prisoner,  683. 
How  long  attorney's  authority  continues,  683, 
Burden  on  those  attacking  record,  683,  684. 

Court  in  vacation,  684.  • 

Contradicting  record,  684. 
Relief  by  motion,  693. 
Foreign  judgments,  684. 
Domestic  judgments,  685-691. 

Judgment  void  as  to  innocent  purchasers,  691. 
Attorney  exceeding  authority,  692. 
Where  process  is  served,  692. 
Estoppel  by  ratification,  692. 
How  to  raise  the  question  of  nullity,  693. 
Proceedings  for  review,  693. 
Relief  in  equity,  693. 
Collateral  attack,  693. 
Laches,  694. 

Party  alone  can  raise  the  question,  694. 
Withdrawal  of  appearance,  695-697.  1 

Must  have  leave  of  court,  695.  .  ' 

Notice  of  appearance,  695. 
The  record,  695. 
When  leave  granted,  695. 

Waiver  of  objection,  695. 
English  practice,  695. 
Fraud  or  mistake,  695. 
Effect  of  withdrawal,  696. 

Plaintiff  must  commence  de  novo,  696. 

Judgment  by  default,  697. 

Special  withdrawal,  697. 

Attorney's  appearance  withdrawn   697. 

May  reappear,  697. 

Withrawal  of  a  pleading,  697. 

ARBITRATION. 

Appeal  from   decisions   affecting  award.       See    APPEALS,    APPEALABLE 
Judgments. 
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ARGUMENTS  OF  COUNSEL. 
Right  to  be  heard,  699,  701. 
In  criminal  cases,  699. 
Court-martial,  699. 
Appeals,  699. 
Waiver  of  right,  699. 
Legislative  regulation,  699. 
Questions  of  law  to  the  court,  699. 
Statement  to  the  court  before  sentence,  699. 
Excluding  jury  during  interlocutory  arguments,  700. 
In  civil  cases,  700. 

Discretion  of  court,  700. 

Argument  after  additional  instructions,  701. 

Oral  argument  on  appeal,  701. 
Limiting  time,  701,  704. 

Power  of  courts,  701. 

Arguing  exceptions,  701. 

Time  limited  during  argument,  701. 

Matter  of  discretion,  701. 

North  Carolina  statute,  701. 

Iowa  practice,  701. 

Oregon  statute,  701. 

Connecticut  rule,  701. 

Interference  by  appellate  court,  702. 

Silence  of  judge  when  asked  for  time,  702. 

Convenience  of  judge,  702. 

Trial  for  felony.     Rule  in  Georgia,  702. 
No  precise  rule,  702. 

Instances  of  reasonable  restrictions  in  criminal  cases,  702,  703. 
Instances  of  unreasonable  restrictions  in  criminal  cases,  703,  704. 
Instances  of  proper  exercise  of  discretion  in  civil  cases,  704. 
Review  on  appeal,  704. 
Limiting  number,  705. 

Discretion  of  presiding  judge,  705. 
Several  plaintiffs  or  defendants,  705. 
Rule  in  Texas,  705. 

Rule  in  Iowa  and  North  Carolina,  705. 
Agreement  to  submit  without  argument,  705. 

No  constitutional  right  to  be  heard  by  more  than  one  counsel,  705. 
Regulating  order,  705,  706. 

Following  burden  of  proof,  705. 
Control  of  judge,  705. 
In  Wisconsin,  705. 
In  Iowa,  705. 
In  Texas,  706. 
In  Arkansas,  706. 
In  Missouri,  706. 
In  Illinois,  706. 
Harmless  error,  706. 
Opening  argument,  706-708. 
No  precise  rule,  706. 
Statements  of  facts  and  law,  706. 
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ARGUMENTS   OF   COUNSEL. 
Opening  vt^\xxn^x\\— Continued. 
Reading  pleadings,  706. 
Reading  authorities  to  court,  706. 
Statement  of  evidence  by  prosecuting  attorney,  706. 
Opening  case  on  examination  of  jurors,  707. 
Extraneous  matter,  707. 
Anticipation  of  defense,  707. 
Noticing  of  evidence,  707. 

Notice  of  intention  to  attack  credibility  of  witnesses,  707. 
Topics  not  pertinent,  707. 

Improper  comment  in  defendant's  opening,  708. 
Statement  of  prior  legal  proceedings,  708. 
Good  faith  of  offers  of  proof,  708. 
Interruptions  of  antagonist,  708. 
Cured  by  instructions,  708. 
Outside  counsel  opening  criminal  cases,  708. 
Using  map,  708. 
Concluding  arguments,  708,  709. 

Confined  to  points  in  opening  argument,  708. 
Reply  to  opposing  counsel,  708. 

Comment  on  evidence  not  discussed  by  opponent.     New  trial,  708. 
Notice  of  line  of  argument,  709. 
Reading  or  arguing  law  to  the  jury,  709-713. 
In  civil  cases,  709. 

Authorities  permitting  it,  709. 

Weight  of  authority  against  right,  709. 

Discretion  of  court,  709. 

Stating  what  law  is  claimed  to  be,  709. 

Practice  not  encouraged,  709. 

Comments  of  judge  on  facts,  7io, 

Reading  facts  or  amount  of  verdicts,  710. 

Reading  or  arguing  bad  law,  710. 

Wrong  measure  of  damages,  710. 

When  not  prejudicial,  710. 

Opposing  court's  instructions,  710,  711. 

Effect  of  instructions  in  limiting  argument,  711. 

Commenting  on  instructions,  711. 

Arguing  to  the  court  in  the  presence  of  the  jury,  711. 
In  criminal  cases,  711. 

Conflict  of  authority,  711,  712- 

Where  juries  are  judges  of  law,  712. 

Eulogizing  judge,  712. 

Cases  on  circumstantial  evidence,  712. 

Reading  statutes,  712. 

Stating  judgment,  712. 

Directing  argument  to  bench,  712. 

Curtailing  argument  of  law,  712. 

Statements  affecting  issues  of  fact,  713. 

Reading  facts  of  case  in  reply  to  counsel  reading  law,  713. 

Arguing  upon  defendant's  right  of  appeal,  713. 

Appeal  from  refusal  to  permit  counsel  to  read  law,  94. 
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Legitimate  debate,  713. 

Comments  on  facts  proved  or  disputed,  713. 

Addressing  juror  by  name,  713. 

Personal  allusion  to  juror,  713. 

Stenographer's  notes,  713. 

Reading  special  interrogatories,  713. 

Illustrations,  wit  and  imagination,  713,  714. 

Appealing  to  responsibility  of  jurors,  714. 

Alluding  to  possible  pardon,  714. 

Commenting  on  abuse  of  "  reasonable  doubt,"  714. 

Comment  on  absence  of  witnesses,  714. 

Omission  to  call  eyewitnesses,  714. 

Laying  foundation  of  comment,  714. 

Witnesses  not  called  at  preliminary  hearing,  715. 

Omission  to  call  opposite  counsel,  715. 

Where  witnesses  were  unnecessary,  715. 

Where  usual  means  were  employed  to  secure  their  attendance 
715- 
Conduct,  motives,  and  credibility,  715. 
Form  of  interrogatories,  715. 
Charging  perjury  and  bribery,  715. 
Failure  to  produce  documents,  715. 

Adverse  inference  from  demand  for  excessive  damages,  715. 
Allusion  to  circumstances  to  contradict  witness,  715, 
Traveling  outside  the  record,  716. 
Disparaging  evidence  as  it  comes  in.  716. 
Arguing  conclusions  from  testimony,  716. 

Motives  of  defendant,  716. 

Cause  of  employee's  discharge,  716. 

Claim  as  to  what  testimony  was,  717. 

Challenge  to  opposing  attorney  to  explain  facts,  717. 

Irrelevant  facts,  717. 

Ambiguous  statement  by  defendant,  717. 
Illogical  argument,  717. 
Mere  exaggeration,  717. 
Use  of  pleadings,  717. 

Reading  for  the  jury,  717. 
Amended  pleading,  718. 
Pleading  withdrawn,  718. 

Pleading  to  which  exceptions  have  been  sustained,  718. 
Comments  on  failure  of  accused  to  testify  in  a  criminal  case,  718-726. 
Scope  and  effect  of  statutory  provisions,  718,  719. 
Statutes  of  various  states  examined  and  construed,  719,  720. 
Comment  by  prisoner's  counsel,  719. 
Comments  in  advance,  720. 
Where  defendant  elects  to  testify,  721,  722. 
Statutory  statement  of  facts  by  defendant,  722. 
Defendant's  failure  to  produce  witnesses,  722. 
What  constitutes  improper  comment,  723. 

Reading  or  stating  statute,  723. 
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Comments  on  failure  of  accused  to  testify  in  a  criminal  case — Continued. 

Calling  attention  to  failure  to  produce  evidence  where  defendant 
was  only  witness,  723. 

Averring  that  defendant  had  right  to  testify,  723. 

Intention  of  attorney  immaterial,  723. 
What  allusions  are  too  remote,  723. 

Implied  reference,  723. 

Incidental  mention  of  statute,  723. 

Statement   that   no  evidence   had   come   from  defendant's  side, 
723- 

Allusion  in  remarks  to  court,  724. 
Effect  of  improper  comments,  724. 

Withdrawal  by  counsel,  724. 

Repair  of  injury  by  court,  724. 

Defendant's  remedy,  725. 

Where  evidence  is  conclusive,  725. 
Comment  on  defendant's  omission  to  call  his  wife,  725. 
Rule  in  Mississippi,  725. 
Not  erroneous,  725. 
Failure  to  have  wife  in  court  for  purpose  of  identifying  husband,  725, 

726. 
Prosecuting  attorney's  expression  of  personal  belief,  726,  727. 
When  based  on  evidence,  726. 
Implied  belief,  726. 
No  prejudice  unless  objected  to,  726. 
Opinion  based  on  something  outside  evidence,  726,  727. 
Prisoner's  counsel  expressing  belief,  727. 
Comments  on  failure  of  party  to  testify  in  civil  cases,  726. 
Rule  in  Pennsylvania  and  North  Carolina,  726. 
Proper  matter  for  comment,  726. 
Where  party  litigates  as  a  representative,  726. 
Comments  on  matters  not  in  evidence,  727-742. 
General  rule.     Reversible  error,  727. 
Facts  coming  to  knowledge  of  jury,  728. 

Plaintiff's  attorney  commenting  on  defendant's  influence,  728. 
Commenting  on  defendant's  other  offenses,  728. 
Defendant's  counsel  wanting  plea  of  guilty,  728. 
Why  physician  was  not  called,  728. 
Statement  of  offer  to  settle,  729. 
Statements  irrelevant,  but  prejudicial,  729. 
Stating  verdicts  given  by  other  juries,  729. 
Repeating  statement  made  by  judge,  729. 
Prosecution  for  adultery,  729. 
Comments  on  poverty  or  wealth  of  parties,  729. 
Comments  on  evidence  which  would  have  been  ruled  out,  729. 
Arguing  on  facts  not  proved,  729,  730. 
Using  illustrated  newspaper,  730. 
Mistake  in  supposing  testimony  was  omitted,  73a 
At  what  stage  of  the  case,  730. 
Result  of  such  irregularities,  730. 

High  standing  of  counsel  as  augmenting  prejudice,  731. 
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Comments  on  matters  not  in  ew'iience— Continued. 

Cured  by  instructions  to  disregard,  731. 
Presumption  of  prejudice,  731. 
In  cases  tried  before  referees,  731. 
Retaliatory  statements,  731,  732. 

Indulgence  to  retorts,  732. 

In  reply  to  challenge,  732. 

Ofter  to  give  up  fees,  732. 

Discussing  change  of  venue,  732. 

Commenting  on  continuances,  732. 

Where   the  attorney  for  the  losing  party  is  the  aggressor  732 
733- 

Statements  not  confined  to  pertinent  replies,  733. 

Charge  of  swindling,  733. 

Explaining  absence  of  witness,  733. 

Stating  testimony  of  absent  witness,  733. 
Accusations  of  tampering  with  witnesses,  733,  734. 

"Money  talks,"  734.  '  ^ 

Based  on  the  evidence,  734. 
Comments  on  result  of  former  trials,  734. 

Statement  as  to  how  former  jury  stood,  734. 

Perjury  on  former  trial,  734. 

Decision  of  three  juries,  734. 

Line  of  defense  on  former  trial,  734. 

Former  recovery  on  same  evidence,  734. 

Reading  minutes  of  evidence,  734. 

Reading  judge's  charge,  734. 

Reference,  in  addressing  court,  to  former  verdict,  734. 

Counsel  stopped  by  the  court,  734. 

Instructions  to  disregard,  735. 

When  not  a  ground  for  reversal,  735. 

Harmless  statements,  735. 

Where  the  facts  appear  in  evidence,  735. 
Stating  or  commenting  on  excluded  evidence,  735. 

Before  and  after  exclusion,  7^5. 

Offers  of  proof,  735. 

Questions  addressed  to  witnesses,  735. 

Evidence  offered  and  withdrawn,  735. 

Discrediting  assumed  trial,  735. 

What  it  is  expected  to  prove  by  witness,  736. 

Ground  for  new  trial,  736. 

Where  there  was  no  prejudice,  736. 

Stating  substance  of  rejected  testimony,  736. 

Alleging  fear  of  opposite  counsel,  736. 

Comments  on  incompetent  testimony  received,  736. 

Evidence  admitted  for  one  purpose  only,  736. 
Facts  of  general  or  local  history,  737. 

Matters  of  general  knowledge,  736, 

The  Cincinnati  riot,  737. 

Murder  of  Carter  Harrison,  737. 

Prevalence  of  crime,  737. 
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Comments  on  matters  not  in  evidence — Continued. 

Conviction  of  prisoner's  accomplice.  737. 

Matters  of  local  nature,  737. 

Frequency  of  burnings,  737. 

Crime  going  unpunished,  737. 

Reference  to  killing  negroes  in  the  South,  737. 

Illegal  grog  shop  on  every  corner,  738. 
Comments    on    character    or    credibility    of    parties    or    witnesses; 

738. 

Private  life  of  opposite  party,  73S. 

Personal  knowledge  of  defendant,  739. 

Denouncing  witness  as  scoundrel  and  convict,  739. 

Counsel  testifying  to  good  character,  739. 
Charging  commission  of  other  crimes,  739 

Character  not  in  issue,  739. 

Curing  prejudice  by  rebuke  of  court,  739. 

Where  verdict  is  clearly  right,  739. 
Reading  from  books,  740. 

Medical  works,  740. 

Book  on  dueling,  740. 

Merely  illustration,  740. 

Entries  in  family  Bible,  740. 

As  illustration  merely,  740. 
Reading  extracts  from  newspapers,  741. 

Illustrated  paper,  741. 

Where  matter  is  wholly  irrelevant,  741. 

Prejudicial  matter,  741. 
Use  of  maps,  741. 
Use  of  diagram,  741. 
Use  of  almanac,  742. 

Inducing  jurors  to  make  memoranda,  742. 
Handing  jury  paper  to  compare  handwriting,  742. 
Appeals  to  sympathy,  742. 

Great  latitude  allowed,  742. 
Client  poor,  742. 

Client  abandoned  by  his  mother,  742. 
Plaintiff's  widowed  mother,  742. 
Appeals  to  local,  natioial,  or  religious  prejudice,  742. 
Local  prejudice,  742. 

Self-interest  as  taxpayers,  742. 

Public  opinion,  742. 
Nationality  or  religion,  743. 

Denouncing  Jews,  743. 

Calling  attention  to  German  nationality,  743. 

Catholics,  743. 
Appeals  to  prejudice  against  corporations,  744-747- 
Fair  allusions.     Bias  of  employees,  744. 

Poor  widow  and  wealthy  corporation,  744. 

Neither  soul  nor  feeling,  744. 

Hard-hearted  and  unfeeling,  744. 

Power  of  money,  744. 
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Appeals  to  prejudice  against  corporations— C<7«^i«M<?^. 

Influencing  legislation,  744. 

Allusion  to  Jay  Gould,  745. 

Plaintiff  poor  and  friendless,  745. 

Witness  afraid,  745. 

Contrasting  condition  of  parties,  745. 

Corporations  as  persistent  litigants,  745. 

Salaries  of  corporation  attorneys,  745, 
Unfair  statements.     Physical  examination  of  wife,  746. 

Ground  for  new  trial,  746. 

Bloated  corporations,  etc.,  746. 

Remittitur  if  damages  excessive,  746. 

Unwillingness  to  do  justice,  746. 

Damages  the  most  potent  corrective,  746. 

Indifferent  for  lives,  746. 

Powerful  monster,  746. 

Conduct  of  railroad  companies,  747, 
Unreasonable  statements.     Witnesses  intimidated,  747, 

Contracts  always  unreasonable,  747. 

Witnesses  suborned,  747. 

Adverse  public  opinion,  747. 

Habit  of  juries,  747. 
Invective  and  abuse,  747. 

When  based  on  the  evidence,  747 
"  Steeped  in  crime,"  747. 
Poorhouse  "thief,"  747. 
Professional  bigamist,  747. 
"  Notorious  character,"  748. 
Defendant's  fiendishness,  748. 
"Colossal  rascality,"  748. 
"  Liar,  thief,  and  forger,"  748. 
"  Murderer,"  748. 
"  Assassins,"  748. 
"  Robber,"  748. 
"  Penitentiary  offense,"  748. 
Standing  mute  when  accused,  748. 
Discretion  of  court,  748. 
Review  of  discretion,  748. 
Remarks  clearly  injurious,  749. 
Exception  necessary,  748. 
Calling  witness  penitentiary  scoundrel,  748. 
Saying  defendant  might  be  justifiably  shot,  749. 
Ridiculous  epithet,  749. 

Reading  change  of  venue  proceedings,  749. 
Calling  defendant  a  "  devil,"  749. 
Continued  obnoxious  remarks,  749. 
Calling  attention  to  expense  of  new  trial,  749. 
Witnesses  allowing  themselves  to  be  called  liars,  749. 
Calling  defendant  a  brute,  749. 

Exhortation  to  convict  for  not  pleading  guilty,  749. 
Personal  appearance  of  accused,  750. 
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Invective  and  abuse — Continued. 

Excessive  vituperation,  750. 
Interruptions,  750. 

By  the  court,  750. 

Argument  on  defendant's  sanity,  750. 
Evidence  admitted  for  one  purpose,  751. 
Argument  not  based  on  evidence,  751. 

Argument  must  have  been  abused,  751. 
By  counsel,  751. 

Counsel  disregarding  admonition,  751. 

Improper  interruptions,  751. 
New  trials  for  abuses  of  argument,  751. 
By  the  trial  court,  751. 
By  the  appellate  court,  752. 

Abuse  of  arguments  as  error,  540. 

Rebuke  and  instructions,  753. 

Prejudice  cured  by  withdrawal  of  remarks,  753. 

Cured  by  instructions,  753. 

Presumption  of  prejudice,  753. 

In  New  Hampshire,  753. 
Objections  for  improper  remarks.     Promptness  required,  753. 

Excuse  for  failure  to  object,  754. 

Reading  cross-examination,  754. 

Grounds  of  objection,  754. 

Request  for  instructions  to  disregard,  754. 

When  objection  comes  too  late,  754,  755. 

Effect  of  absence  of  trial  judge,  755. 
Exceptions  and  bills  of  exceptions,  755. 

Exception  necessary  for  review,  755. 

General  exception,  756. 

Exceptions  appropriate,  756. 

Entry  in  stenographer's  notes,  756. 

Manner  of  taking  exception,  756. 

Failure  of  court  to  rule,  756. 

When  point  is  sufficiently  saved  for  review,  757. 

Remarks  must  be  set  out  in  bill  of  exceptions,  757. 

Affidavit  not  equivalent  to  bill  of  exceptions,  757. 

Proof  of  what  is  said  by  stenographer's  notes.  758. 

Circumstances  must  appear  in  bill  of  exceptions,  758. 

Assigning  error  on,  939. 
Amicus  curiae,  758. 
Definition,  758. 

Death  of  party  after  exceptions,  758. 
How  far  recognized,  759. 

ARRAIGNMENT   AND    PLEA. 
Arraignment,  761,  770. 

Definition  and  object,  761. 
Purpose,  761. 

Arraignment  and  plea  distinct,  761. 
Necessity  for,  761. 
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ARRAIGNMENT   AND    PLEA. 
Arraignment — Continued. 

Good  arraignment,  761. 
Principal  and  accessory,  761. 
Effect  ot  failure  to  arraign,  762. 
Different  offenses.  762. 
Misdemeanor  cases,  762. 
Amended  information,  763. 

In  event  of  new  trial,  763. 

On  appeal,  763. 

Several  counts,  763. 

Removal  of  cause,  763. 

Change  of  venue,  763. 
Waiver  of  arraignment,  764. 

How  accomplished,  764. 

Pleading.     Trial,  764. 

Express  arraignment,  764. 

Obtaining  time  to  plead,  764. 

Objection  not  a  waiver,  764. 

Inquiry  by  the  court,  764. 
Time  for  arraignment,  764. 

Service  of  copy  of  indictment,  764. 

No  stated  time,  765. 

Same  day  as  indictment  filed,  765. 

Inexcusable  delay,  765,  766. 

Trial  immediately  following  arraignment,  766. 

Should  precede  impaneling  of  jury,  766. 

The  arraignment  first  step  of  trial,  766. 

Improper  time  not  reversible  error,  766. 

Order  for  change  of  venue,  766. 

Setting  aside  verdict  for  arraignment  after  trial  begun,  766. 

Arraignment  after  trial  begun.     Jury  resworn,  766. 

Arraignment  after  jury  sworn,  766. 
Mode  of  arraignment,  766. 

Old  strictness  relaxed,  766. 

Instances  of  sufficient  arraignment,  766,  767. 

Reading  list  of  witnesses,  767. 

Statutory  method  to  be  followed,  767. 

Presence  of  certain  number  of  justices,  767. 

Right  to  counsel,  767. 

Sanity  of  accused,  767. 

Presence  of  accused,  767. 

Arraignment  evidence  of  presence,  767. 
Presence  at  trial,  767. 

Joint  arraignment,  768. 

Arraignment  consists  of  three  parts,  768. 

Calling  to  bar,  768. 

Felony  and  misdemeanor  cases,  768. 
Irons  and  shackles,  768. 
Calling  to  bar  by  name,  768. 
Holding  up  hand,  768. 
Misnomer,  769. 
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ARRAIGNMENT   AND    PLEA. 
Arraignment— tbw/'/Mw^^. 

Sufficient  identity,  769. 
Reading  the  indictment,  769. 

Waiver  of  right,  769. 

Voluntary  acquittal,  769. 

Common-law  mode,  769. 

Deaf  and  dumb  person,  769. 

Interpreters,  769. 

Objection  to  indictment,  769. 
Guilty  or  not  guilty,  770. 

Choosing  mode  of  trial,  770. 

Defective  and  untrue  indictment,  770. 
Necessity  for  plea,  770. 

Nothing  to  try  without  plea,  770. 
Not  absolutely  necessary  in  all  cases,  770. 
Misdemeanor  cases,  771. 
Waiver  of  plea,  771. 
After  evidence  given,  771. 
Final  judgment  showing  plea,  771. 
Where  complaint  is  amended,  771. 
Erroneous  entry,  771. 
When  case  is  continued,  771. 
Corporations,  771. 
Verdict  a  nullity  without  plea,  771. 
Judgment  arrested,  771. 
Assault  and  battery,  771. 
Several  counts,  771. 
Inadvertently  neglecting  to  plead,  771. 
Unnecessary  on  second  trial,  771. 
When  and  how  plea  made,  771. 

Plea  may  be  made  on  arraignment,  771. 
To  precede  swearing  of  jury,  771. 
Viva  voce,  T]2. 

Demand  of  trial  considered  plea  of  not  guilty,  772. 
Proceedings  to  trial  no  waiver,  772. 
Appearance  and  traverse,  772. 
By  whom  plea  made,  772. 

In  felony  cases;  plea  in  person,  772. 
In  misdemeanor  cases;  by  attorneys,  772. 
Discretion  of  court,  772. 
Plea  of  guilty,  773. 
Plea  of  not  guilty,  773. 
Standing  mute,  773. 

What  is  meant  by,  773. 

Trial  by  jury  whether  person  stands  mute  wilfully,  773. 

Entering  plea  of  not  guilty,  773. 

Construction  of  English  statute,  773. 

Plea  remaining  upon  record,  774. 

Refusal  to  plead  admits  or  waives  nothing,  774. 

Prisoner  entitled  to  usual  panel  and  challenges,  774. 

Rejection  of  invalid  plea,  774. 
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ARRAIGNMENT    AND    PLEA. 
Standing  m\x\^— Continued. 

Demurrer  overruled,  774. 
Adoption  of  plea,  774. 
Admissions  and  waiver  by  plea,  774. 
Genuineness  of  record,  774. 
Corporate  existence,  774. 

Objections  to  indictment  or  information,  774. 
One  charge  in  warrant,  774. 
Complaint  and  examination,  774. 
Verification  of  complaint,  774. 
Jurisdiction,  774. 
Irregularities  in  process,  775. 
Misnomer,  775. 
Plea  in  abatement,  775. 
Copy  of  indictment  and  list  01  jurors,  775. 
Omitting  subpoena,  775. 

Extradition.     Trial  for  different  offense.  775. 
Irregularities  in  organization  of  grand  jury,  775. 
Arraignment  and  its  formalities,  775. 
Withdrawal  and  substitution  of  plea,  775. 

Motion  addressed  to  court's  discretion,  775. 

Not  guilty  and  plea  in  abatement,  775. 

Plea  of  not  guilty  and  demurrer,  776. 

Presumption  as  to  withdrawal,  776. 

Review  of  court's  discretion,  776. 

Laches  of  accused,  776. 

Court  may  hear  evidence,  777. 

Pleading  over  after  demurrer  overruled,  777. 

Where  defense  has  arisen  since  last  continuance,  777. 

When  allowed,  777. 

Where  judgment  and  plea  of  guilty  has  been  reversed,  777 

Time  for  making  motion.  777. 

When  allowed,  777. 

"  Flattery  of  hope  or  torture  of  fear,"  777. 

Undue  influence,  778. 

Inadvertence  or  mistake,  778. 

Plea  entered  under  excitement,  778. 

When  justice  requires  it,  778. 

After  motion  in  arrest.  778. 

Inconsiderate  entry  of  plea,  778. 

Doubt  as  to  sanity,  778. 

Capital  cases,  778. 

Motion  to  quash,  778. 

Principal  and  accessory,  778. 

Waiver  of  defense  of  acquittal,  778. 

Where  plea  of  guilty  was  entered  voluntarily,  779. 

Where  no  reason  assigned  for  change,  779. 

After  sentence  pronounced,  779. 
Effect  of  withdrawal,  779. 

Not  afterwards  to  be  given  in  evidence  against  accused,  779. 

Failure  of  purpose.     Re-entry  of  former  plea,  779. 
I  ro2 


INDEX' 

ARRAIGNMENT    AND    PLEA. 

Withdrawal  and  substitution  of  ^\^?i— Continued. 

Plea  considered  re-entered,  779. 
Plea  of  guilty,  779. 

What  it  amounts  to,  779. 

Legal  sufficiency  of  facts,  779. 

What  confessed  by  a  plea,  779,  780. 

Waiver  of  formal  defects,  780. 
How  made  and  accepted,  780. 

Voluntarily  and  sensibly,  780. 

Sanity  of  accused,  780. 

Fear  of  punishment,  780. 

Danger  of  lynching,  780. 

Court  giving  prisoner  alternative,  780. 

Hope  of  leniency,  780. 

Opinion  of  district  attorney,  781. 

Plea  not  involuntary,  781. 

Judgment  not  set  aside,  781. 

Proof  of  plea  on  final  trial,  781. 

Examination  of  prisoner  by  court,  781. 

Acceptance  with  reluctance,  781. 

Due  advisement  of  consequences,  782. 

Reasonable  time  to  retract,  782. 
Effect — Judgment,  782. 

Proof  to  sustain  indictment,  782. 

Waiver  of  right  to  trial  by  jury,  782. 

Judgment  follows  the  plea,  782. 

Crimes  punishable  by  death  or  life-imprisonment,  782. 

Without  plea  or  proof,  782, 

Plea  not  showing  degree  of  crime,  782. 

Prior  conviction,  782. 

Illinois  statute  construed,  782. 

Plea  of  guilty  equivalent  to  conviction,  782. 

Jeopardy  attaches  on  plea  of  guilty,  783. 

Entitled  to  bill  of  exceptions,  783. 

Corrupt  agreement,  783. 

Duplicity  cured,  783. 

Postponing  sentence,  783. 

Taking  evidence  in  murder  cases,  783. 
Appeal  from  judgment,  783. 
Plea  of  not  guilty  or  general  issue,  784. 

"  Not  guilty  "  is  the  general  issue,  784. 

Not  guilty  and  demurrer,  784. 

Averments  of,  in  issue,  784. 

Denial  of  allegations  in  indictment  and  of  statement  of  witnesses,  784. 

Locus  delicit,  put  in  issue,  784. 

Prior  conviction,  784. 

Indictment  for  murder,  784. 

Plea  tendering  issue  covered  by  plea  of  not  guilty,  785. 

Defenses  under  plea  of  not  guilty,  784. 

Former  conviction  or  acquittal,  785. 

Everything  negativing  indictment,  785. 
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INDEX, 

ARRAIGNMENT   AND    PLEA. 

Plea  of  not  guilty  or  general  issue — Continued. 

Matters  of  excuse  or  justification,  785. 

Jurisdiction,  785. 

Insanity,  785. 
Trial  by  jury,  786. 
Technical  joinder  of  the  issue,  786. 
Several  pleas,  786. 

Former  acquittal  and  not  guilty,  786. 

Jury  passing  on  each,  786. 

No  need  for  separate  juries,  786. 

Where  several  defendants,  786. 
Plea  of  nolo  contendere,  787. 
When  allowed,  787. 
What  is,  787. 
By  leave  of  court,  787. 
Like  plea  of  guilty,  787. 
Principal  and  accessary,  787. 
Motion  in  arrest  of  judgment,  787. 
Sentence  forthwith,  787. 
No  estoppel  to  plead  not  guilty,  787. 
The  record,  787. 

Must  show  arraignment  and  plea,  787,  788, 

Reversible  error,  788. 

Misdemeanor  cases,  788. 

Capital  cases,  788. 

Waiving  arraignment,  etc.,  788. 

Variance,  788. 

Appointment  of  interpreter,  7c8. 

Entry  of  a  similiter,  788. 

Motion  for  new  trial,  788. 

Motion  in  arrest  of  judgment,  789. 

Pleading  before  arraignment,  789. 

Arraignment  showing  reading  of  indictment,  789. 

Recital  of  "  issues  joined,"  789. 

Presumption  of  regularity,  789. 

Record  paramount  to  bill  of  exceptions,  789. 

Must  be  of  proper  term,  789. 

Exact  time  need  not  be  shown,  790. 

Motion  to  strike  out  part  of  judgment  entry,  791. 
Record  showing  plea,  790. 

Arraignment  sufficiently  shown,  790. 

Mode  of  recording,  790. 

Plea  not  entered  fully,  791. 

Plea  not  reached  by  reversal,  791. 

Trial  without  objections,  791. 
In  felony  cases,  792. 

Presence  of  defendant  and  personal  plea,  792. 

Plea  of  guilty.     Admonishment  by  court,  792. 
Amendment  of  record,  792. 

Absence  of  defendant,  792. 

Nunc  pro  tunc  entry,  792. 

Pending  appeal,  792. 
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ARREST. 

See  cross-references,  793. 

Af peal  from  order  of.      See  APPEALS,  APPEALABLE  JUDGMENTS. 

ARREST  OF  JUDGMENT. 

For  failure  to  arraign  prisoner,  761. 
Plea  of  guilty  after  motion  in  arrest,  778. 
On  plea  of  nolo  contendere,  787. 
Definition,  794. 

Grounds  of  arrest  in  general,  794-797. 
Defects  of  record,  794. 

Error  on  face  of  record,  794. 

Matters  which  should  but  do  not  appear  on  record,  795. 
Appellate  proceedings,  795. 
Error  must  be  substantial,  796. 
Error  must  be  fatal  on  demurrer,  796. 
Statute  repealed  under  which    ndictment  drawn,  796. 
Record  showing  that  defendant  should  be  released,  797. 
{Mistakes  and  irregularities  as  to  parties,  797. 
General  rule,  797. 

Waiver  by  going  to  trial  without  exception,  797. 
Joinder  of  husband  and  wife,  797. 

Nonresidents,  797.  , 

Misnomer  of  parties,  797. 

Misspelling  of  name,  797. 

Petition  for  locating  highway,  798. 

When  a  corporation  pleads,  798. 
Death  of  party,  798. 
Defective  pleadings,  798-804. 

Defective  statement  of  cause  of  action,  798. 

Declaration  not  demurrable,  798. 

Tendering  issue  on  defective  declaration,  798. 

Incorrect  description,  798. 

Facts  inferable  from  entire  pleadings,  798. 

Where  title  is  defectively  set  out,  798.  ' 

Incorrect  description,  798. 

Inartificial  declaration,  798. 

Whole  declaration  on  proof,  799. 

Defective  statement  in  indictment,  799. 

Uncertainty  in  indictment,  799.    ^ 
No  substantial  cause  of  action,  799. 

Fact  essential  to  cause  of  action  omitted,  799. 

Assignment  of  promissory  note,  800. 

Declaration  not  sustaining  judgment,  800.     - 

Gist  of  action  omitted,  800. 

Slander  and  libel,  800. 
Defective  counts  in  declaration,  800. 

Good  paragraph  remaining  on  which  to  enter  verdict,  800. 

One  count  defective  where  there  is  general  verdict,  800, 

Ignoring  one  count  and  finding  upon  another.  800. 

In  action  of  slander,  800. 

Where  no  part  of  evidence  applies  to  bad  count,  801. 
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ARREST   OF   JUDGMENT. 
Defective  Pleadings — Continued. 

Defective  count  not  read  to  jury,  Soi. 

References  to  previous  counts,  Soi. 

Repugnant  counts,  8oi. 

Counts  struck  out,  8oi. 

Under  Ohio  statute,  8oi. 

Under  Kentucky  statute,  Soi. 
Defective  counts  in  indictment,  Soi. 
Duplicity  in  pleading,  802 
Joinder  of  counts  and  causes  of  action,  So2. 

Charging  several  offenses  of  same  nature,  802. 

Where  several  causes  stated  in  one  action,  802. 

Joinder  of  distinct  degrees  of  felony,  802. 

Judgment  for  highest  grade  of  offense,  803. 

Felonies,  803. 

Misdemeanors,  803. 

Felony  and  misdemeanor,  803. 

Offenses  committed  at  different  times,  803. 

Distinct  punishment  for  each  offense,  803. 

Counts  not  allowed  to  be  joined,  803. 

Assumpsit  in  case,  803. 

Trespass  and  case,  803. 

Damages  assessed  entire,  S04. 
Defective  verdict,  804,  805. 

Not  conforming  to  issue  or  indictment,  804. 

Informal  verdict,  804. 

Trial  for  misdemeanor.     Verdict  for  felony,  804. 

Conditional  verdict,  805. 

Verdict  not  assessing  value  of  property,  805. 

Verdict  upon  joint  indictment  in  criminal  cases,  S05. 
Verdict  upon  an  immaterial  issue,  805. 

Verdict  upon  an  immaterial  issue  and  insufficient  plea,  805. 
Verdict  insufficient  to  sustain  a  judgment,  805. 
Objections  to  the  jury,  S05,  80S. 

Jury  illegally  constituted,  805. 

Grand  jury  summoned  without  authority,  805. 

Trial  by  less  than  twelve  jurors,  805. 

Trial  by  more  than  twelve  jurors,  806. 
Jury  not  sworn  according  to  statute,  806. 
Irregularities  in  summoning  and  impaneling  jury,  806. 
Juror  legally  disqualified,  S06. 
Juror  withdrawn,  806. 
Grand  juror  serving  on  petit  jury,  807. 
Juror  an  alien,  807. 
Juror  not  an  elector,  807. 
Nonresidence  of  juror,  807. 
Prosecuting  witness  on  grand  jury,  807. 
Objection  to  competency  of  juror  after  verdict,  807. 
Juror  related  to  party,  807. 
Misconduct  on  part  of  jury,  807. 
Jury  separating  before  verdict,  808. 
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ARREST   OF   JUDGMENT. 
Jurisdiction,  So8. 

Over  the  subject-matter,  808. 
Over  the  person  of  defendant,  808. 
Officer's  return  on  warrant,  809. 
Ad  dam)ium  beyond  jurisdiction,  809. 
Formal  omissions,  809. 
Court  held  at  other  than  legal  place,  809. 
Generally,  809. 
Insufficient  grounds  of  arrest,  809-814. 
Massachusetts  statute,  809. 
Omission  to  state  damages,  809. 
Omission  of  attorney's  signature,  809. 
Formal  defects,  809. 
Defects  cured  by  verdict,  810. 
Clerical  errors,  810. 
Defects  in  the  process,  810. 
Defects  waived  by  going  to  trial,  810. 
Failure  to  file  note  sued  on  with  petition,  Sia 
Surplusage,  810. 
Defective  description,  810. 
Omission  of  the  similiter,  810. 
Verdict  not  entered  of  record,  810. 
Informal  service  of  writ,  811. 
Defect  in  warrant,  811. 
Warrant  lost,  811. 
Statute  of  limitations,  811. 

Slander,  811. 

In  criminal  cases,  811. 

Mechanics'  lien,  811. 

Laying  time  subsequent  to  finding  of  complaint,  8l2. 

Date  of  offense  left  blank  in  indictment,  812. 
Matters  dehors  the  record,  812. 

Error  in  indorsement  on  indictment,  812. 

Facts  admitted  by  stipulation,  812. 

Facts  contained  in  affidavits,  812. 

Error  of  law  occurring  at  trial,  812. 

Death  of  party  to  suit,  812. 

Unsworn  witness  testifying,  8l2. 

Interest  of  judge,  813. 
Objections  to  the  evidence,  813. 

Rule  in  Connecticut,  813. 

Illegal  admissions  of  evidence,  813. 

Variance  between  allegations  and  proof,  813. 

Variance  between  affidavit  and  information,  813, 

Information  upon  invalid  affidavit,  813. 
Irregularities  at  trial,  813. 

Bringing  prisoner  into  court,  813. 

Absence  of  prisoner,  813. 

No  list  of  jurors  furnished,  814. 

Removing  prisoner  for  misbehavior,  814. 

Absence  from  trial,  814. 
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ARREST    OF  JUDGMENT. 

Insufficient  grounds  of  arrest — Continued. 

Examination  before  committing  magistrate,  814, 

Informalities  in  returning  indictment,  814. 

No  plea  for  defendant  in  criminal  cases,  814. 
California,  814. 
Grounds  of  arrest  governed  by  statute,  814,  816. 
Georgia,  814. 
Indiana,  814. 
Iowa,  814. 
Kansas,  814. 
Kentucky,  814. 
Louisiana,  815. 
Maine,  815. 
Maryland,  815. 
Massachusetts,  815. 
Minnesota,  815. 

Mississippi,  815.  1 

Missouri,  815. 
Nevada,  815. 
New  York,  815. 

Ohio,  815.  • 

Pennsylvania,  815. 
Rhode  Island,  816. 
Tennessee,  816. 
Texas,  816. 
Vermont,  816. 
Washington,  816. 
United  States,  816. 
The  motion,  decision,  and  effect  of,  816-822. 
How  and  when  made,  816. 

Remedy  usually  available  to  defendant,  816 

Motion  by  several  defendants,  816. 

Motion  in  arrest  by  plaintiff,  816. 

Court's  own  motion,  816. 

In  appellate  court,  816. 

Specifying  causes  of  arrest,  816. 

Stating  rulings  of  lower  court,  817. 

Stating  counterclaims,  817. 

Under  Massachusetts  statute,  817. 

Before  judgment  rendered,  817. 

Time  for  filing  motion,  818. 
As  waiver  of  motion  for  new  trial,  818. 
After  demurrer  overruled,  818. 

Wrong  ruling  on  demurrer,  819. 

Judgment  on  demurrer,  819. 
Defective  complaint,  819. 
Going  to  trial  pending  a  demurrer,  819. 
How  determined,  819. 

Governed  by  principles  of  demurrer,  8ig. 

Decision  by  single  judge,  8ig. 

Court  undecided  how  to  get  judgment,  819. 
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ARREST   OF   JUDGMENT. 

The  motion,  decision,  and  effect  q\— Continued. 
Motion  in  arrest  on  default,  819. 
Facts  admitted  by  stipulation,  8ig. 
No  evidence  in  record,  819. 
When  court  may  look  outside  of  record,  819. 
Should  be  answered  directly  by  court,  819. 
Defendant  appearing  in  person,  819. 
Effect  of  motion  when  sustained,  820. 
In  civil  cases  ended,  820. 
Supersedes  verdict,  820. 
Repleader  venire  de  novo,  820. 
When  plaintiff  has  no  cause  of  action.  820. 
Filing  an  amended  complaint,  820. 
Failure  to  make  up  record,  820. 

Arrest  of  judgment  as  to  some  final  judgment  as  to  others,  820. 
In  criminal  cases,  820. 

Former  jeopardy,  820. 

Discharging  prisoner,  820. 
Acquittal,  821. 

Judgment  arrested  for  defective  indictment,  821. 

Order  of  arrest  reversed  for  error,  821. 

New  indictment  on  same  warrant,  821. 

New  trial  on  same  indictment,  821. 

Prosecution  de  novo,  821. 

Venire  de  no7'o,  821. 

Arrest  for  wrong  verdict,  821. 

All  proceedings  defective,  821. 
Writ  of  error,  821. 
Appeal  from  final  order,  148. 
Effect  of  motion  when  overruled,  821. 
Overruling  by  implication,  821. 
Final  judgment  pending  motion,  821. 
Appeals,  822. 
Costs  of  motion,  822. 

ARSON. 

Definition,  823. 

Indictment  generally,  823,  824. 

Common-law  allegations,  823. 

Statutory  allegations,  823. 

All  the  ingredients,  824. 

Indictment  under  section  describing  two  offenses,  824. 

Unnecessary  to  allege  materials  used,  824. 

No  appellation  given  to  the  offense,  824. 

Conclusion  of  indictment,  824. 
Allegations  of  malice,  824,  825. 

Wilfulness  must  be  averred,  824. 

Essential  words,  824. 

Both  "wilfully"  and  "maliciously,"  824.  825. 

Malice  against  third  party,  825. 
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ARSON. 

Allegations  of  m'aXx^Q— Continued. 

At  common  law,  825. 

Omission  of  "  wilfulness."  825. 

"  Unlawfully,"  825. 

Under  North  Carolina  statute,  825. 

Allegation  that  burning  was  "  felonious,"  825. 

Malice  not  in  statute,  S25. 
Allegations  of  burning,  825,  826. 

Common-law  rule,  825. 

According  to  statute,  825. 

Illustrations  of  rule,  825. 

Objection  for  defect,  how  taken,  826. 
Allegations  as  to  house,  S26,  827. 

House  and  building  synonymous  words,  826. 

Sufficient  description,  826. 

Unoccupied  building  described  as  a  dwelling-house,  826. 
Entry  nolle  prosequi,  826. 

Dwelling  house,  826. 

Benefit  of  clergy,  826. 

Statutory  name  of  building,  826. 

Mill,  826. 

Church,  827. 

Stable,  827. 

Mill-house,  827. 

Grist-mill,  827. 

Saw-mill,  827. 

Indictment  charging  separate  dffenses,  827. 

Contents  of  building,  827. 
Allegations  of  value,  827. 

Common-law  rule,  827. 
Allegations  of  place,  827. 

Within  jurisdiction  of  court,  827. 

Sufficiently  charging  locality  of  burning,  827. 

Within  curtilage,  828. 

Presumption  of  place,  828. 

Uncertain  locality.  828. 

Erroneous  description  of  locality,  828. 
Allegations  as  to  human  being  in  house,  828. 

Averment  that  person  was  in  house,  828. 

Adjoining  buildings  containing  human  being,  828. 
Allegations  as  to  ownership  of  property,  S28. 

Common-law  rule,  828. 

Present  English  doctrine,  828. 

Modern  rule,  828. 

Sufficient  identification,  829. 

Ownership  of  adjoining  houses,  82Q. 

Accused  burning  his  own  house,  829. 

Ownership  in  the  alternative,  829. 

Ownership  in  doubt,  829. 

Form  of  allegations,  829. 

Variance,  829. 
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ARSON. 

Allegations  as  to  ownership  of  property— a?«/i«K^^. 

Amendment  of  allegation  as  to  ownership,  830. 
Failure  to  allege  ownership;  how  taken  advantage  of,  830. 
Ownership  laid  in  occupant,  830. 
Occupant  not  owner  of  fee,  830. 
Laying  ownership  in  heirs,  830. 
Laying  ownership  in  widow,  830. 
Interest  of  occupant  not  inquired  into,  830. 
Occupation  wrongful,  830. 
Ownership  in  servant,  830. 
Defendant  himself  in  possession,  831. 
Landlord  and  tenant,  831. 

Tenant  in  possession,  831. 
Ownership  and  possession  in  landlord,  831. 
Several  tenants  in  building,  831. 
Room  in  large  building,  831. 
Occupation  by  landlord  and  tenant,  831. 
Public  buildings,  831. 

No  allegation  of  ownership  necessary,  831. 
Jail  described  as  dwelling-house  of  jailor,  831. 
Allegations  of  intent,  831. 

Required  by  statute,  831. 
Felonious  intent,  831. 
Intent  implied,  832. 

Where  fire  is  caused  by  setting  fire  to  another  building,  832. 
Burning  to  defraud  insurers,  832. 
Proving  insurance,  832. 
Defrauding  insurance  "company,"  832. 
Defendant's  knowledge  of  insurance,  832. 
Certainty  in  charging  crime,  832. 
Proof  of  corporate  existence,  832. 
Allegation  of  intent,  832. 
Degrees  of  crime,  832,  833. 

Charging  of  greater  and  lesser  offenses,  832,  833. 
Conviction  of  lesser  offense,  833. 
Illustrations  of  the  rule,  833. 
Conviction  of  attempt  to  commit  arson,  833. 
instructions,  833. 

What  constitutes  building,  833. 

What  is  a  house,  833. 

Situation  of  building,  833. 

Curtilage,  833. 

What  is  a  burning,  834. 

The  motive,  834. 

As  to  shifting  burden  of  proof,  834. 

ASSAULT  AND  BATTERY  (IN  CIVIL  ACTIONS) 

Setting  forth  damages.  862. 
Excessive  force,  how  pleaded,  862. 
Pleading  justification,  862. 
Damages  recoverable,  862. 
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ASSAULT   AND    BATTERY   (IN    CIVIL   ACTIONS). 
Latent  injuries,  862. 
Compensation  for  injury,  862. 
Provocation,  862. 

Cross-actions.      Recovery  by  both,  863. 
Justifiable  assault,  863. 
Misjoinder,  863. 
Exemplary  damages,  863. 

Defendant's  wealth    803. 

Not  a  matter  of  rignt,  863. 
Where  only  assault  is  proved,  863. 
No  special  damage  alleged,  863. 
Excess  of  force,  863. 
Counterclaim  by  defendant,  863. 

ASSAULT  AND  BATTERY  (CRIMINAL   PROSECUTION). 
Definition,  S36. 
Remedies,  836. 

Secret  assault,'  836. 
Two  assaults,  836. 
Two  indictments,  836. 
Affidavit,  836. 

Presentment  without  information,  836. 
Indictment  and  action  for  same  assault,  837. 
Pendency  of  civil  suit,  837. 
Jurisdiction,  837. 

Justices  of  the  peace,  837. 
Whether  an  indictable  offense,  837,  838. 
Aggravated  assaults,  83S. 
Indictment  for  simple  assault,  838. 
Necessary  allegations,  838. 

Name  of  person  assaulted,  838. 

Clerical  error,  838. 

Free  person  of  color,  839. 

Person  deceased,  839. 

Unknown  person.     Allegations  of  ignorance,  839. 

Time  for  assault,  839. 

Exact  date  unnecessary,  839. 

Laying  the  venue,  839. 

Description  of  offense,  839,  840. 
Language  of  statute,  840. 

Contrary  to  form  of  statute,  840. 
Unnecessary  allegations,  841. 

Unlawful  character  of  assault,  841. 

Intent  to  injure,  841. 

Ability  to  injure,  841. 

In  the  peace  of  the  state,  841. 

Force  and  arms,  841. 

Then  and  there,  841. 

To  do  damage,  841. 

Against  the  peace,  841. 
Surplusage,  842. 
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ASSAULT   AND    BATTERY   (CRIMINAL   PROSECUTION). 
Indictment  for  simple  z.%%2m\\— Continued. 

Aggravated  and  simple  assault,  842. 

Intent  to  kill,  842. 

Against  an  officer,  842. 

With  malice,  842. 
Assaults  on  two  or  more,  842. 
Assaults  by  two  or  more,  842. 

Joint  indictment,  842. 

Principals  of  different  degrees,  842. 
Aider  and  abettor,  842,  843. 
Assaults  by  two  on  each  other,  843. 
Indictment  for  aggravated  assault,  843. 
Matters  of  aggravation,  843. 
Stating  facts,  843. 
Serious  damage,  843. 
Assault  on  clergyman,  843. 
Joinder  of  counts,  844. 
Entering  residence,  844. 

Aggravations  not  affecting  degree  of  criminality,  844. 
Simple  and  aggravated  assault  in  one  count,  844. 
Language  of  statute,  844. 

Joinder  of  counts.     Felony  and  misdemeanor,  844. 
Surplusage,  845. 

Beating  and  wounding,  845. 

Strike  and  stab,  845. 

Dangerous  weapon,  845. 

Provocation,  845. 

In  discharge  of  duties,  845. 

To  ravish,  845. 

To  kill,  845. 

To  kill  and  murder,  845. 

Assaulting  officer,  846. 

Person  acting  in  official  capacity,  846. 

Defendant's  knowledge  of  official  capacity,  846. 

Person  assaulted  at  time  of  serving  process,  846. 

Statutory  elements  of  offense,  846. 
Assault  with  special  intent,  846. 

Facts  constituting  simple  assault,  846. 

Averment  of  intent,  847. 

Gist  of  offense,  847. 

Felonious  intent,  847. 

What  particularity  required,  847. 

The  word  "  intent,"  847. 

Language  of  statute,  847. 

Intent,  848. 
Assault  with  intent  to  ravish,  848. 

Name  of  person  assaulted,  848. 

Age  of  person  assaulted,  848. 

Statutory  terms  descriptive  of  the  offense,  848. 

Use  of  the  term  "  rape,"  848. 

Use  of  word  "  ravish,"  848. 
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ASSAULT   AND    BATTERY   (CRIMINAL   PROSECUTION). 
Indict.Tient  for  aggravated  ^s>%2m\\  — Continued. 

Describing  person  assaulted  as  a  female,  848. 
Charging  that  defendant  was  adult  male,  849. 
Assault  with  intent  to  rob,  849. 
Intent,  849. 

Person  intended  to  be  robbed,  849. 
Property  intended  to  be  taken,  849. 
Charging  offense  in  words  of  statute,  849. 
Assault  with  intent  to  do  bodily  harm  with  deadly  weapon,  850. 
Means  or  instrument,  849. 
Duplicity,  S49. 
Conviction  of  part,  850. 
Deadly  character  of  weapon,  850, 
Intent  to  do  bodily  harm,  850. 
Charging  offense  in  language  of  statute,  850. 
Provocation,  851. 
Menacing  manner,  851. 
Assault  with  intent  to  murder,  851. 

Degree  of  accuracy  necessary,  851. 
Intent,  851. 

Language  of  statute    851. 

Intent  with  qualifications,  852. 

Means  of  affecting  intent,  852. 

Circumstance  evincive  of  design.     Equivalent  language 

852. 
Maliciously  and  purposely,  853. 
Express  malice,  853. 
Manner  of  using  instrument,  853. 
Felony,  853. 

Wilfully  and  unlawfully,  853,  854. 
Person  intended  to  be  murdered,  854. 
Instructions,  854. 

Nature,  elements,  and  ingredients  of  offense,  854. 

Applicable  to  charge,  854. 

Defining  offense  in  language  of  statute,  854,  855. 

Defining  murder,  855. 

Meaning  of  deadly  weapon,  855. 

Explaining  meaning  of  deadly  weapon,  855. 
Explaining  malice.  855. 
Instruction  as  to  intent,  855. 
Offense  of  inferior  degree,  855. 
Issue  not  raised  by  evidence,  856. 
Curing  defect  by  second  instruction,  856, 
Defect  cured  by  another  portion  of  same  charge,  856. 
Verdict,  856. 

Conviction  of  lesser  offense,  856. 
Confession,  856. 
Nolle  prosequi,  856. 
Greater  including  lesser  offense,  857. 
Assault  with  intent  to  murder,  857. 

Assault  with  intent  to   murder.     What  lesser  offense   defendant 
may  be  convicted  of.  857. 
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ASSAULT   AND   BATTERY.  (CRIMINAL   PROSECUTION). 
Verdict — Continued. 

Assault  and  battery,  857,  S58. 

Simple  assault,  858. 

Assault  with  intent  to  kill,  859. 

Sufficiency  of  verdict,  859. 

Conviction  in  words  not  constituting  offense,  859. 

Failing  to  respond  to  issue,  859. 

Verdict  responsive  to  separable  allegation,  859. 

Verdict  unwarranted  by  indictment,  860. 

Verdict  responsive  to  one  of  several  counts,  860. 

Accessory  before  the  fact,  860. 

Verdict  not  finding  offense  of  which  defendant  was   orally  de- 
declared  guilty,  860. 

Doubt  as  to  what  jury  means,  861. 

Verdict  sufficiently  specific,  861. 

Mere  surplusage,  861. 
Judgment,  861. 

Must  be  authorized  by  verdict,  861. 
Erroneous  sentence,  862. 

ASSIGNEE. 

See  Assignment  for  Benefit  of  Creditors. 

In  insolvency,  appealability  of  order  removing,  60. 

Notice  of  appeal  to,  196. 

ASSIGNMENT  FOR  BENEFIT  OF   CREDITORS. 
Coming  in  under  the  assignment,  866. 
Generally,  866. 
<  Creditors  may  accept  or  reject,  866. 

Must  accept  or  reject  in  toto,  866. 
How  to  come  in,  866. 

The  general  rule,  866. 

Creditors  must  comply  with  terms  of  assignment,  866. 
Presentation  of  claim,  867. 
Notice  of  consent,  867. 
Acceptance  of  benefit,  867. 
By  becoming  party  to  assignment,  867. 
By  provisions  in  assignment,  867. 
On  condition,  867. 
InsuflSciency  of  release,  867. 
Offer  to  release,  867. 
Time  to  come  in,  867. 

Time  limited  in  assignment,  867. 

Conflicting  authorities,  868. 

Before  distribution,  868. 

Mistake  or  accident,  868. 

Taking  up  notes  after  release,  868. 

After  time  specified,  868. 

Statutory  provisions  in  various  states,  868. 
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ASSIGNMENT    FOR    BENEFIT    OF    CREDITORS. 
Suits  to  protect  assigned  property,  870. 
Suits  by  assignee,  870. 

The  general  rule,  870. 
Action  of  trover,  871. 
Motive  for  assignment  immaterial,  871. 
Conveyance  by  assignor  before  assignment,  871. 
Against  assignor's  partner,  871. 
Nature  of  remedies,  871. 
In  general,  871. 

By  assignee  of  insolvent  corporation,  871. 
By  assignee  of  tenant  in  common,  871. 
Usual  form  of  action,  871. 
In  general,  871. 
Replevin,  871. 

Subject  to  ordinary  rules,  871. 

Appointment  by  death  of  assignee.     New  York,  872. 
Demand  before  suit,  872. 

Property  transferred  prior  to  assignment.  Wisconsin,  872. 
Suits  to  avoid  attachment  proceedings,  872. 
Intervention  by  assignee.  873. 
Presentation  of  claim,  873. 
Damages  for  malicious  attachment,  873. 
Defense  of  attaching  creditor,  873. 
Property  seized  prior  to  assignment,  874. 
Effect  of  judgment  in   attachment  proceedings   between 

creditors  and  debtor,  874. 
Qualification  of  assignee  before  suit,  874. 
Injunction,  875. 

To  prevent  waste  or  damage,  875. 
The  complaint,  875. 

Statement  of  assignee's  title,  875. 
Objection  to  title  to  sue,  how  taken,  875. 
Assignment  as  part  of  complaint,  875. 
In  action  for  petition,  875. 
Rule  in  Indiana,  876. 
In  cross-complaint  by  assignee,  876. 
Parties,  876. 

Joinder  of  cestuis  que  trustent,  876. 
Joinder  of  sureties  of  assignee,  876. 
Objection  for  nonjoinder,  876. 
Costs,  876. 

In  unsuccessful  suits,  876. 
Out  of  estate,  876. 

When  assignee  personally  charged,  877. 
Suits  by  creditors,  877. 

When  creditors  may  sue,  877. 

Neglect  or  refusal  of  assignee,  877. 
Assignee  unqualified  to  sue,  877. 
Assignee  participating  in  fraud,  877. 
Necessary  steps  before  supplanting  assignee,  877. 
Controlled  by  statute  regulating  assignment,  877. 
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ASSIGNMENT   FOR    BENEFIT   OF   CREDITORS. 
Suits  to  protect  assigned  property— 6'o«//««^<^. 

Establishing  claim  by  judgment,  878. 
Reasonable  ground  of  contest,  87S. 
Prior  application  to  assignee,  878. 
Offer  to  indemnify  assignee,  878. 
Suit  in  name  of  assignee,  879. 

Refusal  or  neglect  of  assignee.     Michigan  and  New  Jersey,  879. 
Actions  to  set  aside  prior  fraudulent  conveyances,  879. 
At  common  law,  879. 

By  assignee,  879, 
Suit  in  equity  by  creditors,  880. 

After  exhaustion  of  legal  remedies,  880. 

Necessity  of  prior  judgment,  880. 

Necessity  of  execution  returned  unsatisfactory,  881. 
By  statute,  881. 

Making  assignment  a  lien,  881. 

Without  exhausting  legal  remedies,  881. 

Bill  to  remove  cloud  on  title,  882. 

Statute  of  limitations,  882. 

Personal  judgment  against  fraudulent  vendee,  882, 

Provisions  in  various  statutes,  882,  883. 
Actions  to  enforce  assignment,  884. 
Jurisdiction,  884. 

The  usual  remedy  in  equity,  884. 

Statutory  jurisdiction  in  various  states,  885. 
Time  to  institute  action,  885. 

Not  until  assignee  is  in  default,  885. 

Assignee  entitled  to  reasonable  time,  885. 

Costs  on  premature  action,  885. 

Laches  of  plaintiff,  885. 
The  bill  or  complaint,  885. 

Bill  in  equity,  885. 

Complaint  or  petition  under  code,  886. 

Action  at  law,  886. 
Parties  plaintiff,  886. 

The  creditors,  886. 

Suit  on  behalf  of  all  creditors,  888. 

Creditors  coming  in  under  interlocutory  decree,  888. 

Separate  suit  after  interlocutory  decree,  888. 

When  assignee  may  sue,  888. 

Creditors  intervening  in  assignor's  suit,  889. 

When  assignee  may  sue,  889. 
Parties  defendant,  889. 

The  assignee,  889. 

When  assignor  necessary  party,  890. 

Creditors  with  adverse  interests,  890. 

Creditors  in  another  class,  891. 
Necessary  averments,  891. 

In  general,  891. 

Allegation  of  assignee's  insolvency,  89I. 

Execution  of  assignment,  891. 
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ASSIGNMENT    FOR    BENEFIT   OF   CREDITORS. 
Actions  to  enforce  z.%%\%x\tmiV\— Continued. 

Acceptance  by  assignee,  891. 
Giving  of  bond  by  assignee,  891. 
Possession  taken  by  assignee,  891. 

Presentation  of  claim  to  assignee.     Rhode  Island,  891, 
Filing  of  inventory  by  assignee,  891. 
Plaintiff  interested  in  fund,  892. 
Neglect  and  refusal  of  assignee,  892. 
Allegation  of  breach  of  trust,  892. 
The  answer,  892. 

Where  bill  seeks  account  from  assignees,  892. 
Where  bill  seeks  priority  or  preference,  892. 
Fraud  in  the  assignment  as  a  defense,  892. 
Setting  up  appointment  of  assignee  in  bankruptcy,  892. 
Assignor's  discharge  in  bankruptcy  as  a  defense,  893. 
Funds  distributed  by  mistake  as  a  defense,  893. 
Action  for  dividends,  893. 

Necessary  steps  before  proceeding  at  law,  893. 
Mandamus  to  compel  payment,  894. 
Compliance  with  terms  of  assignment  as  a  condition   precedent, 

894. 
Joining  counts  against  assignees  personally  and  as  trustees,  S94. 
Action  to  set  aside  assignment,  894. 
By  suit  in  equity,  894. 
Time  to  bring  action,  894. 
Requisite  steps  before  suing,  895. 
Obtaining  judgment  at  law,  895. 
Execution  and  return  of  nulla  bona,  895. 

Conflict  of  authorities,  895. 

Reason  for  rule,  896. 

The  rule  illustrated,  896. 

The  rule  qualified,  896. 

While  the  judgment  constitutes  a  Hen,  897. 
Exceptions  to  rule  requiring  judgment  and  return  of  execution, 

897. 

Where  debtor  insolvent,  897. 

Statute  giving  remedy  to  simple  contract  creditors,  898. 

State  statutes  not  enforced  in  federal  courts,  899. 
Right  of  attaching  creditors  to  sue,  900. 
In  New  Jersey,  900. 

Analogous  decisions  in  cases  of  fraudulent  conveyances,  900-902 
Bill  or  complaint,  903. 
Bill  in  equity,  903. 

Complaint  or  petition  under  code,  903. 
'Parties  plaintiff,  903. 

By  one  in  his  own  behalf,  903. 

By  one  creditor  in  behalf  of  all,  903. 

When  receiver  a  proper  party,  903. 

Creditors  uniting  in  one  bill,  904. 

Right  of  creditors  to  share  where  suit  is  brought  by  one  alone, 

904. 
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ASSIGNMENT    FOR    BENEFIT   OF   CREDITORS. 
Action  to  set  aside  assignment — Continued. 

Creditor  resisting  action,  when  not  entitled  to  share,  904. 
Parties  defendant,  904. 

Assignor  and  assignee  only  necessary  parties,  904. 

Corporation  defendant  to  bill  by  stockholders,  905, 

Preferred  creditors,  905. 

Beneficiaries  in  trust,  906. 
Necessary  averments,  906. 

Execution  of  assignment,  906. 

Intent  to  hinder,  delay,  and  defraud,  906. 

Allegation  of  intent  to  defraud,  906. 

Fraud  apparent  on  face  of  conveyance,  907. 

Demurrer  for  defective  allegation  of  fraud,  907. 

Inconsistency  in  bills,  907. 

Return  of  execution  unsatisfied,  90S. 

Joinder  of  causes  of  action,  90S. 

Where  allegation  of  judgment  obtained  is  unnecessary,  909. 
Costs,  909. 

Assignee  answering  instead  of  disclaiming,  909. 

Where  no  costs  to  either  party,  909. 

When  assignee  chargeable  with  costs  received  by  him,  910. 
Action  on  assignee's  bond,  910. 
Who  may  sue,  910. 

Conflict  of  authority,  910. 

Assignor  the  proper  party  on  principle,  910. 
Necessary  averments,  910. 
Defenses,  911. 

Allegation  of  assignee's  readiness  to  fulfil  trust,  911. 
Laches  of  creditors,  911. 
Action  by  third  person  against  assignee,  911. 
In  general,  911. 

For  property  wrongfully  taken  or  converted,  911. 

Omission  to  obtain  leave  to  sue,  911. 
Forms  of  action,  912. 

Assumpsit,  912. 

Replevin,  912. 

Election  of  remedies,  913. 

Trover,  913. 
Removal  of  assignee  and  appointment  of  receiver.  913. 
Motion  made  by  any  creditor  interested,  913. 
Remedy  in  equity,  914. 
Refusal  of  assignee  to  act,  914. 
When  assignee  may  be  removed,  915. 

Death  of  assignee,  915. 

Insolvency  of  assignee.  915. 

Fraudulent  contract  of  assignee,  915. 

Sale  of  assigned  estate  in  bulk,  915. 
Removal  from  state,  915. 
Inability  to  comply  with  statute.  915. 

Misconduct  or  incompetency  under  New  York  assignment  act.  915. 
Failure  to  give  security,  916. 
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ASSIGNMENT   FOR    BENEFIT    OF    CREDITORS. 

Removal  of  assignee  and  appointment  of  receiver — Continued. 
Assignee  having  conflicting  interests,  916. 
Bill  or  complaint,  916. 
Bill  in  equity,  916. 

Complaint  or  petition  under  code  practice,  916. 
Ground  of  removal  should  be  alleged,  916. 
Final  accounting  of  assignee,  917. 
Under  New  York  assignment  act,  917. 
Necessary  before  discharge,  917. 
Cost  of  accounting,  918. 
Assignment  as  a  defense,  918. 

In  an  action  for  debt,  918. 

ASSIGNMENT  OF  ERRORS. 

Death  of  party  after.     See  PARTIES  TO  APPELLATE  PROCEEDINGS. 
Generally,  921. 

Definition,  921. 
Nature,  921. 

Resemblance  to  pleading,  921. 
At  common  law,  921. 
Same  purpose  as  declaration,  921. 
For  both  court  and  counsel,  921. 
Specifications,  921. 
Its  twofold  office,  921. 
Not  an  argument,  922. 
Regulated  by  statute  or  rules,  922. 
Necessity  of  assignment,  922. 

Cannot  be  dispensed  with,  922. 

In  federal  circuit  court  of  appeals,  922. 

Nothing  for  the  court  without  it,  922. 

Excuse  for  failure  to  file,  922. 

In  California,  923. 

In  Kentucky,  923. 

In  Louisiana.  923. 

In  Massachusetts,  923. 

In  Texas,  923.  * 

In  Utah,  923. 

In  federal  courts,  923. 

In  certiorari,  923. 

Effect  of  failure  to  file,  924. 

Affirmance  of  judgment,  924. 

Suggestion  of  delay,  924. 

Exceptions  under  special  circumstances,  924. 

Dismissal  of  the  appeal,  924. 

In  Louisiana,  925. 

In  Washington,  925. 
Errors  not  complained  of  not  considered,  925,  926, 
Waiver  of  error  assigned  by  not  insisting  on  them  in  argument,  927. 

Exception  as  to  criminal  cases,  927. 
Permissible  for  court  to  examine  error  not  assigned,  928. 
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ASSIGNMENT   OF    ERRORS. 

Necessity  of  ^.%%\%nmix\\— Continued . 

Jurisdictional  and  fundamental  errors   not   assigned.     Apparent   on 

record,  928. 
Errors  not  assigned  in  justice  requiring  reversal,  928. 
Assignment  of  cross-errors,  929. 
In  criminal  cases,  929. 

Court  not  confined  to  errors  assigned,  929. 

Examining  record  in  interest  of  justice,  929. 

In  cases  of  misdemeanor,  930. 
In  equity  cases,  930. 

Ruling  upon  motion  or  demurrer,  930. 

Cross-errors,  930. 

Where  case  is  triable  de  novo,  930. 

Nature  of  case  not  changed  by  assignment,  930. 
Appeals  from  intermediate  courts,  930. 

Necessary  in  both  courts,  930. 

Errors  not  assigned  in  lower  cannot  be  assigned  in  higher  court, 
930. 

Illinois  appellate  court,  931. 

Indiana  appellate  court,  931. 

Appeals  from  justices  of  the  peace,  931. 
^        Certiorari,  931. 

Error  coram  vobis,  932. 
Who  may  assign  errors,  931. 

Parties  who  have  appealed,  931,  932. 

Consent  of  adverse  party,  932. 

Cross-assignment  by  party  in  chancery  suit,  932. 

Release  of  errors,  932. 

Appellant  or  appellee  cannot  assign  against  coappellant  or  coappellee, 

932. 
Appellant  assigning  error  on  behalf  of  party  not  joining  in  appeal, 

932. 
In  criminal  case.     Personal  presence  of  appellant,  932. 
Joint  assignment,  933. 

Joint  assignment  upon  separate  demurrers  or  motions,  933. 

Party  joined,  933. 

Curing  defective  joint  assignment,  933. 

Assignment  not  good  as  to  all  defective,  933. 
/  Husband  and  wife,  933. 

Joint  and  several  or  joint  or  several  assignment,  933. 

Infants  and  adults,  933. 
Where  to  be  filed,  934. 

In  court  below,  934. 

Contained  in  notice  of  appeal,  934.  ' 

Common-law  practice,  934. 

Regulated  by  statutes  and  rules,  934. 

In  Arkansas,  934. 

In  Colorado,  934. 

In  Indiana,  934. 

In  Louisiana,  934. 

in  Massachusetts,  934. 
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ASSIGNMENT   OF   ERRORS. 
Where  to  be  KM^— Continued. 

In  North  Carolina,  935. 

In  Oregon,  934. 

In  Washington,  934. 
In  appellate  court,  934. 
Effect  of  failure  to  file  within  time,  935. 

Appeal  dismissed  or  judgment  affirmed,  935. 

Extending  time,  935. 

Technical  errors,  935. 

Practice  not  uniform,  935,  936. 

Assigning  after  argument,  936. 

Criminal  cases,  936. 

English  and  American  practice  compared,  936.  ' 

Objection  should  be  prompt,  936. 

In  Florida,  936. 

In  Illinois,  936. 

In  Iowa,  936. 

In  Texas,  936. 

Cross-assignment,  937. 
Refiling,  937. 

Assignment    filed   in   one  case    cannot   be  again   filed   in    another, 

937- 
Appeal  abandoned,  937. 
Effect  of  failure  to  serve,  937. 
Negligence  in  serving,  938. 
Costs  as  penalty,  938. 

Omission  not  a  jurisdictional  defect,  938. 
Waiver  of  omission,  938. 

Service  before  filing  improper.  938.  ' 

Service  of  assignment,  937. 

Service  upon  appellee,  937. 
Sufficiency  in  general,  938. 

Each  specification  complete  in  itself,  938. 

Must  be  in  writing,  938. 

Different  rulings  united  in  one  specification,  938. 

Contradictory  matter,  939. 

Remarks  of  attorneys,  939. 

Numbering  errors,  939. 

Joint  assignment,  939. 

Demurrers  to  complaint,  939. 
Errors  of  law  and  fact  not  to  be  joined,  939. 

Objection  for  the  defect,  939. 

Rule  in  Louisiana,  939. 
Not  to  be  vague  or  indefinite,  939. 
Ambiguity  construed  against  pleader,  939. 
Vague  and  indefinite,  940. 

Fatal  defect  in  appellant's  case  revealed  by  his  assignment,  940. 
Stating  reasons  for  errors,  940. 

Rule  in  Texas,  940. 

Insufficient  reasons,  940. 
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ASSIGNMENT   OF    ERRORS. 
Sufficiency  in  ^vn^raX— Continued. 

Assignments  made  for  delay  merely,  940. 

References  to  pages  of  record,  941. 

Disregard  of  rules  of  court,  941. 

Merely  stating  fact  without  complaining,  941. 

Cross-assignments,  941. 

Errors  diametrically  opposed,  941. 

Citation  of  authorities,  941. 

Refusal  to  strike  out  appellee's  proof,  941. 

Waiver  of  objections,  941. 

Laches  in  taking  objection,  942. 

Clerical  mistakes,  942. 

"Appellee"  instead  of  "appellant,"  945. 

"  Answer"  for  complaint,  942. 

Rule  in  Texas,  942. 
Objections  for  generality,  942. 
General  rule,  942. 

Requiring  specific  assignments,  942. 

Error  fundamental,  943. 

Reasonableness  of  rule,  943. 
Degree  of  precision  required,  943. 

Voyage  of  discovery  through  voluminous  record,  943. 

Language  applying  to  two  errors,  943. 

Depends  on  circumstances,  943. 

Assignment  upon  calculations,  943. 

Taxation  of  costs,  943. 

Approval  of  claims,  943. 

"  Errors  of  law,"  or  "  other  errors,"  944. 

Merely  alleging  judgment  erroneous,  944. 

In  a  chancery  case,  944. 
•Compared  with  assignment  on  motion  for  new  trial,  944. 
In  criminal  cases,  944. 

Disposition  to  deal  leniently,  944. 
Assignment  upon  the  pleadings,  944. 

Merely  alleging  error,  944. 

Merely  assigning  that  court  overruled  plea,  demurrer,  or  excep- 
tions, 945. 

Failure  to  state  ground  of  decision,  945. 

Pleadings  numerous,  945. 

Assignments  on  several  paragraphs,  945. 
Assignments  upon  the  evidence,  945. 

General    assignment   as   to    admitting   or    rejecting    testimony, 

945- 
Several  objections,  946. 

Overruling  objections  to  cross-examination,  946. 
Important  questions,  946, 
Particular  evidence  to  be  pointed  out,  946. 
Relevancy,  946. 
SuflScient  designation  of  evidence,  946. 

Reference  to  record,  946. 

Requiring  names  of  witnesses,  947. 


INDEX. 

ASSIGNMENT    OF   ERRORS. 

Objections  for  generality— 6V'«/'/«M^a'. 

Sufficient   designation.     Interrogatories  referred  to  by  number,.. 
947- 

Having  evidence  admitted  or  rejected,  9^7. 

Setting  out  rulings,  947. 

Objections  set  out  in  bill  of  exceptions,  947. 

Stating  the  questions,  948. 
Assignment  upon  requests  and  instructions,  948. 
General  rule  setting  out  part  objected  to,  948. 
Not  supported  by  the  evidence,  949. 
Charging  abstractly,  949. 
Theory  of  instructions,  949. 

Where  the  charge  or  instruction  is  lengthy,  949. 
Specification  for  each  instruction,  950. 
Designating  instruction  by  number  only,  950. 
Assignment  en  masse  ;  no  error  in  one  instruction,  951. 
No  error  in  part  of  charge,  951. 
Reference  to  bill  of  exceptions,  951. 
Too  lengthy  to  copy,  951. 
Quoting  part  complained  of,  952. 
Disregard  of  rule  requiring  quotation,  952. 
Rule  in  Pennsylvania,  952. 
Assignments  upon  rulings  on  motions,  etc.,  952, 
Motion  based  on  several  grounds,  952. 
Rulings  on  exceptions,  demurrers,  etc.,  presenting  more  than  one;: 

point,  953. 
Assignment  applicable  to  several  rulings,  954. 
Assignment  upon  judgment,  decree,  or  verdict,  954. 
Particular  objection  to  be  specified,  954. 
Contrary  to  law  and  evidence,  955. 
Judgment  oppressive,  955. 
Assignment  upon  award,  955. 
Injunction  irregularly  issued,  955. 
Contributory  negligence,  955. 
Taking  case  from  jury,  955. 
Form  of  the  judgment,  955. 
Nonsuit,  955. 

Overruling  motion  for  new  trial.  956. 
Judgment  for  wrong  party,  956. 
Errors  of  fact  or  law,  956. 
Conclusions  not  supported  by  evidence,  957, 
Agreed  case,  957. 
Special  verdict,  957. 
General  conclusions  at  law,  957. 
Verdict  not  supported  by  evidence,  957. 
Verdict  excessive,  958. 
Verdict  not  finding  on  given  issue,  958. 
Entitling  the  assignment,  958. 
Name  of  court,  958. 

Conflict  between  assignment  and  record,  958. 
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INDEX. 

ASSIGNMENT   OF   ERRORS. 

Entitling  ttie  assignment— CV«/i««<'(/. 

When  confined  to  court  of  first  instance,  958. 

Reasonable  certainty,  958. 
Names  of  the  parties,  958. 

Naming  one  followed  by  "  et  al.,"  958. 

Omission  of  names,  959. 

Christian  name,  959. 

Full  names,  959. 

Who  need  not  be  named,  959. 

Description  to  be  used,  959. 

Party  acting  in  representative  capacity,  959. 
Misjoinder  in  the  title,  959. 
Wrong  capacity.     Township  trustee,  959. 

Naming  estate  instead  of  administrator,  959. 

Dismissal  on  motion  for  failure  to  contain  names,  959. 

Omission  implied  in  body  of  assignment,  960. 

Waiver  of  defects,  960. 

By  filing  cross-assignment,  960. 
Signature,  960. 

Must  be  signed  by  party  or  attorney,  960. 

Rule  in  Texas,  960. 
Number  of  errors  assigned,  960. 

Only  error  to  be  presented  on  argument,  960. 
Multiplication  of  errors  by  repetition  and  subdivision,  960. 
Error  for  which  there  is  some  ground  to  insist  upon,  960. 
Assignments  piecemeal,  960. 

Affirming  judgment  by  needless  multiplication,  961. 
Imposing  penalties  for  multiplication,  961. 
Defective  assignment  aided  by  brief,  961. 
Fuller  discussion  of  brief,  961. 
Rule  in  Texas,  961. 
Rule  in  Circuit  Court  of  Appeals,  961. 
Requiring  assignments  to  be  copied  in  brief,  961. 
Scope  of  the  assignment,  962. 

General  assignment  not  extended  beyond  specific  errors  pointed  out, 

962. 
Amendment  of  complaint,  962. 
Separate  defense,  962. 
Rulings  on  evidence,  962. 
Statute  of  limitations,  962. 
Violation  of  contract,  962. 
Preponderance  of  evidence,  962. 
Excluding  witness,  962. 
Instructions,  962. 
Error  in  conclusions  of  fact,  963. 
General  assignments  in  judgment  or  decree,  963. 
SuflSciency  of  evidence  to  justify  judgment,  963. 
Overruling  answer  sustaining  demurrer  thereto,  963. 
Judgment  for  wrong  party,  963. 
Manner  of  dismissing  bill,  963. 
Appeal  by  sureties,  963. 
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ASSIGNMENT   OF   ERRORS. 

Scope  of  the  assignment — Continued. 
Amount  of  the  verdict,  964. 

Conversion,  964. 
)ecree  going  beyond  verdict,  964. 

Verdict  excessive,  964. 
Sufficiency  of  complaint,  964. 

Record  affirmatively  showing  error,  964. 

Separate  assignments,  on  respective  paragraphs,  964 
Overruling  motion  for  new  trial,  965. 

Mere  irregularities  relating  to  motion,  965. 

Error  grounded  on  insufficient  complaint,  965. 
Relation  to  the  record,  965. 

Assignments  confined  to  the  record,  965. 

Evidence  not  in  the  record,  965. 
Assignment  founded  on  exceptions,  965. 

Exceptions  must  be  specific,  966. 

Exception  to  charge,  966. 

Exceptions  must  be  preserved  in  bill  of  exceptions,  966. 

Bill  of  exceptions  controls  assignment,  966. 

Ru!cs  in  Wisconsin,  Michigan,  and  Louisiana,  966,  967, 
Contradicting  the  record,  967. 

Court  directing  verdict,  967. 

Appearance  before  justice  of  the  peace,  967. 

Service  of  writ,  967. 

Theory  of  the  pleadings,  967. 
Statement  of  facts  improper,  96". 
Statement  of  facts  not  presumed  to  be  true  when  they  do  not  appear 

in  the  record.  967. 
Assignment  attached  to  the  record,  968. 

Generally  required,  968. 

Rule  in  Illinois,  968. 

File-mark,  968. 

Attaching  with  mucilage,  968. 

Rule  in  Pennsylvania,  North  Carolina,  and  Arizona,  968. 
Effect  of  noncompliance,  968. 
Appellee  pleading  specially,  968. 
Joinder  in  nullo  est  erratum,  968. 
Demurrer  by  appellees.  969. 
Rule  to  join  in  error,  969. 
Service  of  the  rule,  969. 
Several  pleas,  969. 
Error  coram  nobis,  969. 
Demurrer  to  improper  assignments,  969. 
Demurrer  and  common  joinder  compared,  969. 
Demurrer  overruled;  assignment  pleaded  to,  969. 
The  common  joinder,  969. 

The  common  joinder  admits  facts  not  assigned,  969.  ' 

The  common  joinder.     Operation  as  a  demurrer,  969. 
The  common  joinder  does  not  cure  want  of  jurisdiction,  970. 
The  common  joinder  waives  formal  defects,  970. 
Pleading  to  the  assignment  not  now  generally  required,  970. 
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INDEX. 

ASSIGNMENT    OF    ERRORS. 
Cross-assignments,  970. 

Duty  of  appellee,  970. 

Matter  of  right,  970. 

Object  of,  970. 

Effect  of  decision  against  appellee.  970. 

Effect  of  cross-assignment,  971. 

Optional  with  appellee,  971. 

Time  of  assigning  cross-errors,  971. 

When  allowable,  971. 

Separate  transcript  not  necessary,  971, 

Bond  not  necessary,  971. 

Effect,  971. 

Waiver  of  want  of  assignment  of  errors,  971. 

Securing  affirmative  relief,  971. 

Right  of  court  to  examine  evidence  to  recover  appellant's  claim, 
972. 
Rule  governing  assignments  apply,  972. 
Amendment  and  additional  assignment,  972. 
Right  to  amend,  972. 

Amendment  after  filing  of  appellee's  argument,  972. 
Leave  upon  terms,  972. 
Continuance,  973. 
Notice  of  motion  to  strike  out,  973. 
New  matter,  973. 
Reassignment,  973. 

Amendment  after  demurrer  sustained,  973. 
Appellee  not  prejudiced,  973. 
Rehearing  to  enable  party  to  amend,  973. 
Additional  assignment  after  joinder  in  error,  974. 
Additional  assignment  after  argument  commenced,  974. 

ASSISTANCE,  WRIT  OF. 

Definition  and  use  of  writ,  975-978. 
Basis  of  the  power,  975. 
A  chancery  process,  975. 
Similar  to  writ  of  possession  at  law,  975. 
Antiquity  of  writ,  975. 
In  Alabama,  976. 
In  Mississippi,  976. 
In  New  York,  976. 
In  Texas,  976. 
Concurrent  remedy,  976. 
When  an  exclusive  remedy,  976. 
Instances  of  its  use,  976. 
Insufficient  service  by  publication,  976. 
Where  revivor  unnecessary,  977. 
Pendency  of  writ  of  error,  977. 
Jurisdiction  exhausted,  977. 
Title  or  possession  of  real  estate,  977. 
On  bills  to  redeem,  977- 
In  cases  of  strict  foreclosure,  977. 
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ASSISTANCE,  WRIT    OF. 

Definition  and  use  of  m\\— Continued. 

Under  Illinois  Burnt  Records  Act,  977. 
In  suit  for  partition,  977. 
To  compel  tenant  to  attorn,  977. 
Upon  bill  to  enforce  a  vendor's  lien,  977. 
On  bill  to  rescind  contract  for  sale  of  land,  977. 
On  foreclosure  of  contract,  977. 
On  decree  for  delivery  to  trustees,  977. 
On  bill  to  divest  defendant's  title,  97S. 
To  purchaser  at  tax  sale,  978. 
Sale  under  a  will,  978. 
Where  a  conveyance  is  decreed,  978. 
Success  of  the  plaintiff  in  cross-bill,  978. 
lii  whose  favor  it  will  issue,  978,  979. 
Purchaser  under  decree,  979. 

Application  for  the  writ,  978. 
The  grantee  of  the  purchaser,  978. 

Authorities  examined,  979. 

Application  for  the  writ,  979. 
Against  whom  it  will  issue,  979-981. 

Parties  or  their  representatives,  979. 
Those  coming  into  possession  under  parties,  979. 
Persons  not  parties,  979. 
In  suit  to  foreclose  mortgage,  979,  980. 
Person  in  possession  by  collusion,  980. 
Entry  into  possession  after  sale,  980. 
Purchaser  without  notice,  980. 
Possession  in  presumptive  privity,  980. 

Remedy  where  writ  is  wrongfully  issued  or  executed,  980. 
Issuance  of  writ  discretionary.  9S0,  981. 
General  rule,  9S0. 
When  the  right  is  clear,  980. 
In  doubtful  cases,  980. 
Laches  of  applicant,  981 
Sale  under  decree  above  suspicion,  g8i. 
Where  there  is  bona-fide  contest,  981. 

Where  rights  of  parties  have  not  been  fully  adjudicated,  981. 
Where  defendant  claims  by  a-new  title,  981. 
Where  there  is  no  ground  for  exercise  of  discretion,  981. 
Obtaining  the  writ,  981. 

The  ancient  practice,  981,  982. 
The  modern  practice,  982. 

The  petition,  allegations  in,  982. 

Demand  of  possession,  982. 

Sufficiency  of  evidence,  983. 

Prayer  for  writ,  983. 

Preliminary  proceedings,  983. 

Application  to  appellate  court,  983. 

Alias  writ,  984. 
Notice  of  application,  984. 

Constructive  notice,  984. 
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ASSISTANCE,  WRIT   OF. 
Obtaining  the  titW— Continued. 

Harmless  error,  984. 
Proceedings  on  petition,  984. 

Defendant  concluded  on  the  merits,  984. 

Sufficiency  of  answer,  9S4. 

Omission  to  file  replication,  984. 

Amendment  of  petition,  984. 

Costs,  985. 
Rules  of  various  jurisdictions,  985. 
Appeals,  985. 

Vacating  writ  or  service,  985. 
Execution  of  writ,  986. 

Delivering  possession  of  estate  in  common,  986. 
Same  as  writ  habere  facias  possessionem,  986. 
Diligence  required,  9S6. 
Protection  of  officer,  986. 

ASSUMPSIT. 

By  creditor  against  assignee  for  benefit  of  creditors.     See  ASSIGNMENT 

FOR  Benefit  of  Creditors. 
Definition  and  classification,  988. 
Definition,  988. 
Classification,  988. 
Statute  of  Westminster,  988. 
History,  988. 
Limitations  of  the  action,  988. 

Action  on  simple  contract,  988. 

Common-law  doctrine,  988. 

Simple  contract  substituted  for  sealed  agreement,  98 

Statutory  modifications,  989. 

In  Pennsylvania,  989. 

In  Michigan,  989. 

In  Illinois,  989. 

In  West  Virginia,  989. 
Assumpsits  on  m.oney  due  under  statutes,  990. 

Particularity  required  in  declaration,  990. 
Assumpsit  on  various  judgments,  990. 

In  New  Hampshire  and  Massachusetts,  990. 
Special  and  general  assumpsit,  990. 

Special  assumpsit.      Express  contract,  990. 

Promise  and  request,  990. 

Special  contract  executory,  991. 

Special  contract  executed,  991. 
General  assumpsit.     Implied  promise,  991. 

Promise  and  request,  992. 

Burden  of  proof,  992. 

Variance,  992. 
Declaration  in  general,  992. 

Several  counts  in  same  action,  992. 

Recital  of  consideration,  promise  and  breach,  993. 

Necessary  for  averment,  993. 
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INDEX. 

ASSUMPSIT. 

Declaration  in  general— Ci7«/z««^^. 

Formal  defects,  993. 
Tha  consideration,  993. 

Necessity  for  averment  of,  993. 

Consideration  proved  as  laid,  993, 

Insufficient  averment,  993. 

Written  contract,  994. 

Divisible  contracts,  994. 

Entire  contracts,  994. 
Consideration  partly  bad,  994. 
Certainty  of  statement,  994. 

Prior  indebtedness,  994. 

Degree  of  certainty  varies,  994. 

Instrument  reciting  value  received,  995. 

Mutual  promises,  995, 

Plaintiff's  agreement,  995. 

Executed  and  executory  considerations,  996. 

Variance,  996. 

Consideration  entire,  996. 
Objection  for  insufficient  statement,  997. 

Demurrer.  997. 

Motion  in  arrest,  997. 

Writ  of  error,  997. 

Cured  by  verdict,  997. 
The  promise,  997. 

Declaration  must  allege,  997. 
Failure  to  allege.     Statutes  of  jeofails,  997. 
Implied  promise  should  be  alleged,  997. 
Instrument  containing  promise,  997. 
Promise  to  plaintiff,  997. 

Declaration  showing  what  is  an  equivalent  to  promise,  997,  998. 
Failure  to  use  word  "  promise,"  998. 
Where  special  contract  is  relied  upon,  998. 
In  totidem  verbis,  998- 
Contract  to  be  binding,  998. 
Necessary  averments  in  declaration.  999. 

Averments  should  precede  statement  of  breach,  999. 
Performance  by  plaintiff.     Conditions  precedent,  999. 
Averments  of  excuse,  1000. 
Averment  of  notice  to  defendant,  1000. 

General  allegations  insufficient,  1000. 

Time  and  person.  1000. 

Omission  of  averment  of  notice,  1000. 

Matter  not  in  plaintiff's  knowledge,  1000. 

Formal  request    looi. 

Probably  by  circumstantial  evidence.  looi. 

Request  provided  for  in  contract,  lOOl. 

Joint  promissors,  looi. 
recedent  debts,  lOOi. 

Insimul  compuiassent,  lOOI. 

Omission  cured  by  verdict.  looi. 
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ASSUMPSIT. 

The  breach,  looi,  1002. 

According  to  legal  effect,  looi. 
Must  be  stated  in  declaration,  looi. 
Certainty  necessary,  1002. 

Several  breaches,  1002. 

Money  demands,  1002. 

Insufficient  allegations,  1002. 

Breach  before  commencement  of  action,  1002. 
Departing  from  express  terms,  1002. 
Common  counts  generally,  1002-1004. 
What  are  common  counts,  1002. 

Generality  of  terms  :  do  not  apprise  the  defendant  of  details,  1003. 
Demand  for  bill  of  particulars,  1003. 

Failure  to  file,  1003. 

Conclusive  when  furnished,  1003. 

Lost  statement,  1003. 

Pennsylvania,  1003. 

Virginia  and  West  Virginia,  1003. 
Allegation  of  request,  1004. 

Implied  promise  to  pay  money;  pre-existing  debt,  1004. 

Must  have  been  executed,  1004. 

Plaintiff  must  be  entitled  to  payment  in  money,  1004. 
Count  for  goods  sold,  1005-1008. 

Sold  and  delivered.     Mode  of  recovering  price,  1005. 

Proof  of  delivery,  1005. 

Possession  of  purchaser,  1006. 

Delivery  to  satisfy  statute  of  frauds,  1006. 

Amendment  of  declaration,  1006. 

Sale  or  return,  1006. 

Goods  sold  on  trial,  1006. 
Bargained  and  sold,  1007. 

Where  no  official  delivery,  1007. 

Sufficient  constructive  acceptance,  1007. 

Confusion  of  goods,  1007. 

Grain  on  storage,  1007. 

Vendor  retaining  possession,  1007. 
When  the  count  will  not  lie,  1007. 

Credit  not  expired,  1007. 

Property  not  vested  in  purchaser,  1008. 

Entire  contract  for  work,  labor,  and  materials,  1008. 

Contractor  one  of  barter,  1008. 

Defendant  not  the  vendee,  1008. 
Count  for  work,  labor,  and  materials,  1008-1012. 
When  it  lies,  1008. 

When  there  is  a  special  contract.  1009. 
Work  performed  and  accepted,  1009. 
Excuses  for  nonperformance,  loog. 
Quantum  meruit,  lOIO. 
Where  the  subject  is  divisible,  loio. 

No  express  contract  as  to  price,  loio. 

Statute  of  frauds,  iDio. 
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ASSUMPSIT. 

Count  for  work,  labor,  and  xttA^x\2^\%— Continued. 

Sheriff's  fees,  loio. 

Extra  work,  roio. 

Special  contract  ended  by  defendant,  loio. 

Work  abandoned  by  plaintiff,  ion. 

Services  rendered  must  be  of  value,  ion. 

Dismissal  of  servants,  ion. 

Performance  rendered  impossible,  ion. 

Acceptance  of  work  not  done  in  accordance  with  contract,  loio. 

Special  contracts,  1012. 

Part  payment,  1012. 
Count  for  money  paid,  1012-1014. 

Allegation  and  proof  of  request,  I0I2. 

Promise  to  repay,  1012. 

Request  implied,  1013. 

Voluntary  or  officious  payments,  1013. 

Request  implied.     Where  there  is  duress,  1013. 

Trick,  deceit,  etc.,  1013. 

In  case  of  voluntary  payment,  1013. 

Legal  liability,  1013. 

Contribution,  1014. 

Codefendants,  1014. 

Sureties,  1014. 

Payment  of  debt  barred  by  limitations,  1014. 

Brokers,  1014. 

Joint  contractors,  1014. 
When  the  count  will  not  lie,  1014. 

Unliquidated  damages,  1014. 

Plaintiff  merely  obliged  to  give  security,  1014. 

Goods  sold  under  distress,  1014. 
Count  for  money  lent,  1015,  1016. 

What  is  necessary  to  sustain  the  count,  1015. 

Something   more    than    mere    payment   by  plaintiff  10  defendant 
required,  1015. 
Nature  of  loan,  1015. 

Money  permitted  to  be  loaned,  1015. 

Defendant's  promise  collateral,  1016. 

Discounting  draft,  1016. 

Benefit  of  defendant,  1016. 

Money  borrowed  in  behalf  of  defendant,  1016. 

Loan  for  illegal  purposes,  1016. 
Count  for  money  had  and  received,  1016-1024. 

Nature  of  consideration  to  be  shown,  1016. 

In  general,  1016,  1017. 

Presumption  of  sale,  1017. 

Factors,  1017. 

Money  paid  under  claim  of  right,  1018. 

Plaintiff's  title,  1018. 

Executors  paying  legacy,  1018. 

Mis:ake  of  law,  1018. 

Money  paid  by  mistake,  etc.,  1018. 
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ASSUMPSIT. 

Ccunt  for  money  had  and  received— Ow/j««^</. 

Act  induced  by  misrepresentation,  1018. 
Consideration  failing,  1019. 
Worthlessness,  1019. 

Partial  failure  of  consideration,  1019. 

Real  property.     Defective  title,  etc.,  1019. 

Void  contracts,  1019. 

Loan  to  corporation  ultra  vires,  1019. 

Illegal  contracts,  1019. 

Illegality  collateral,  1019. 

Money  obtained  through  imposition  or  oppression,  1020. 

Compulsory  payment,  1020. 

Payment  under  duress,  1020. 

Usury,  1020. 

Judgment  subsequently  reversed,  1020. 

Money  paid  on  execution,  1020. 

Money  collected  under  decree  reversed,  1021. 

Invalid  attachment,  1021. 
Privity  necessary,  1021. 

Money  received  by  defendant  to  plaintifif's  use,  1021. 

Money  misapplied,  1021. 

Money  should  have  belonged  to  plaintiff  at  time  action  brought, 
1021. 

Actual  receipt  necessary.     Money  received  by  defendant,  1021. 
As  a  waiver  of  tort,  1022. 

Based  on  benefit  received,  1022. 

Property  converted  into  money,  1022. 

Necessity  of  contractual  relation,  1022. 

Tenants  in  common,  1023. 

Money  stolen,  1023. 

Embezzlement,  1023. 

Forgery,  1023. 

Fraud,  1023. 

Stock  brokers,  1023. 

Finality  of  election,  1023,  1024. 

Extra  charges,  1024. 
What  is  necessary  to  make,  1024. 
Account  stated,  1024,  1025. 

Subject-matter  of  debt,  1024.  * 

The  admission,  1024. 

Absolute  and  voluntary,  1024. 

Made  by  defendant,  1024. 

Made  to  plaintiff,  1024. 

Account  rendered  in  firm  name,  1024. 

Before  bringing  of  suit,  1025. 

Specified  sum  of  money,  1025. 

Proof  of  one  item,  1025. 

Partners,  1025. 
Grounds  for  impeaching,  1025. 
Failure  to  object,  1025. 
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ASSUMPSIT. 

Count  for  use  and  occupation,  1026 
Origin  of  the  action,  1026. 
Tenant  holding  over,  1026. 
What  plaintiff  must  show,  1026. 

Relation  of  landlord  and  tenant,  1026. 

Adverse  occupation,  1026. 

Contract  for  renting,  1026. 

Vendor  and  vendee,  1026. 

Defendant  holding  land,  1027. 

Failure  to  take  possession,  1027. 

Permission  of  plaintiff,  1027. 

Lease  implied,  1027. 

Possession  as  agent,  1027. 

Trespasser,  1027. 
Plea  of  general  issue,  1027. 

Defenses  admissible  under,  1027. 
Scope  of  the  plea,  1027. 

Hilary  rules,  1027. 

Extension  of  its  limitations,  1028. 

Demand  not  due,  1028. 

Payment  or  accord  and  satisfaction,  1028. 

Agreement  for  legal  services,  1029. 

Failure  of  consideration,  1029. 

Work  or  materials  not  in  accordance  with  contract,  1029. 

Denial  of  whole  case,  1029. 

Plaintiff's  evidence  under,  1029. 

Res  gestce,  1030. 

Plurality  of  defendants,  1030. 

Suit  by  agent,  1030. 

Implied  assumpsit,  1030. 

Defects  in  form,  1030. 
Notice  of  special  defense,  1030. 

Rule  in  Maine,  1030. 

Rule  in  Michigan,  1031. 

Rule  in  New  Hampshire,  1031. 

Rule  in  New  Jersey,  1031. 

Rule  in  Vermont,  1031. 

No  particular  form,  1031. 

Must  be  plea  in  bar,  1031. 

Technical  accuracy  of  special  plea  not  needed,  1032. 

Substantial  elements  of  special  plea,  1032. 
Special  pleas,  1032. 
Tender,  1032. 

Statute  of  limitations,  T032. 
Discharge  in  bankruptcy,  1032. 
Matters  of  excuse  or  justification,  1032. 
Showing  performance,  1032. 
In  Georgia,  1033. 
In  Maryland,  1033. 
In  Florida,  1033. 
In  Pennsylvania,  1033. 
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ASSUMPSIT. 

Special  \\t9&— Continued. 

In  Virginia  and  West  Virginia,  1033. 
Affidavit  of  defense,  1033. 

Pleas  amounting  to  the  general  issue,  1033,  1034. 
Plea  denying  contract,  1034. 
Plea  qualifying  contract,  1034. 
Special  plea  to  common  counts,  1034. 
Special  plea  alleging  facts  which  will   maintain   defense  under 

general  issue,  1034. 
Declaration  defective,  1034. 
Must  answer  complaint,  1034. 
Equitable  pleas,  1034. 
Verdict  and  judgment,  1034. 

Sum  in  damages,  1034,  1035. 

Judgment  for  costs  and  damages,  1035. 

Judgment  on  demurrer  without  trial  of  issues,  1035. 

ATTACHMENT. 

Appearances  in  attachment  cases.     See  APPEARANCES.  ■ 

Appeal  from  proceedings  in.     See  Appeals,  Appealable  Judgments. 

Right  of  action   by  attaching  creditor.     See  Assignment  for  Benefit 

OF  Creditors. 
Suits  to  avoid  attachment  proceedings.     See  Assignment  for  Benefit 

OF  Creditors.  .   , 

Writ  of  error  to  proceedings  in,  28. 
Effect  of  appeal  from  ruling  on  motion  to  discharge   332. 

ATTORNEYS. 

See  Arguments  of  Counsel,  Stipulations. 

Appearances  by  attorneys  at  law.     See  Appearances. 

Order  disbarring,  appealability  of,  74. 

Dismissal  of  appeal  taken  by  unauthorized  attorney,  345. 

Service  of  notice  of  appeal  on,  222. 

Signature  to  notice  of  appeal,  214. 

Substitution  of  attorneys  on  appeal,  215,  351. 

Service  of  notice  of  appeal  on  substituted  attorneys,  223. 

AUDITA  QUERELA. 

Appeal  from  judgment  on,  55. 
AUTHENTICATION. 

Of  transcript  on  appeal.     See  APPEALS,  Transfer  of  Cause. 

AWARD. 

Appeal  from   decisions  affecting.      See   APPEALS,   Appealable    Judg- 
ments. 
BAIL. 

Appeal  from  order  relating  to,  150. 

Appeal  from  order  allowing  surrender  of  principal  in  exoneration,  120. 

BANKRUPTCY. 

Appeal  by  assignee  in.     See  Parties  to  Appellate  Proceedings. 
Of  appellant  pending  appeal.     Effect  of  appeal,  335. 
Discharge  in.     Special  plea  in  action  of  assumpsit,  1032. 
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BARGAINED  AND  SOLD. 

See  Assumpsit. 
BATTERY. 

See  Assault  and  Battery. 
BENEFIT   OF   CLERGY. 

Burning  of  house,  826. 
BILL   OF    EXCEPTIONS. 

See  Appeals,  Error. 

Exceptions  for    improper    remarks    of  counsel.       See    ARGUMENTS    OF 
Counsel. 

Necessity  for  assigning  cross-errors,  929. 

BILL   OF    PARTICULARS. 

Appeal  from  order  requiring,  113. 
In  action  in  assumpsit,  1002,  1003. 

BILL   OF    REVIEW. 

Appeal  during  pendency  of,  355, 
BOARDS. 

Presumption  of  jurisdiction  of  quasi-judicial   boards.       See    APPEALS, 

Presumptions  on  Appeal. 
Appeals  by  f«aji-judicial  boards.     See  Parties  to  Appellate  Pro- 
ceedings. 

BOND. 

Injunction  bond,  appeal  from  judgment  awarding  damages  on,  126. 
Appeal  from  order  approving  official  bond,  145. 

By  assignee  for  benefit  of  creditors.     Actions  and  defenses  in  su't 
on,  910,  911. 

BOOKS. 

Reading    from  books    in    arguing   to    jury.       See    Arguments    of- 
Counsel. 
BRIEF. 

See  Assignment  of  Errors. 

Defective  assignments  of  errors  aided  by  brief,  961. 

BURDEN   OF    PROOF. 

Of  error  on  appeal.     See  Appeals,  Error. 
Error  in  ruling  on,  563. 

BURNING. 

Prosecution  for  arson.     See  Arson. 
CALENDAR. 

See  Appeals. 

Appeal  from  order  striking  cause  off,  87. 

CAPTIONS. 

Entitling  assignment  of  errors,  958. 
CASE  ON   APPEAL.  1 

See  Appeals. 
CASE   STATED. 

Appeal  from  judgment  on.     See  Appeals,  Appealable  Judgments.. 
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CERTIFICATE. 

Certificate  to  record  on  appeal.     See  Appeals. 

Certificate  of  importance.     See  Appeals,  Transfer  of  Cause. 
CERTIORARI. 

As  a  mode  of  review.     See  APPEALS. 

Appeal  from   decision  relating  to.      See   Appeals,    Appealable  Judg- 
ments. 

For  diminution  of  record.     See  Appeals,  Transfer  of  Cause. 

Assignment  of  errors  on  appeal,  931. 

CESTUI    QUE   TRUST. 

Appeal  by.     See  Parties  to  Appellate  Proceedings. 
CHALLENGE. 

To  jury,  appeal  from  order  sustaining,  86. 
CHAMBERS. 

Appeal  from  orders  at.    See  Appeals,  Appealable  Judgments. 

Dismissal  of  appeal  at  chambers,  350. 

CHANGE   OF   VENUE. 

Arraignment  of  prisoner  where  venue  changed,  763. 

Appealability  of  order  denying,  77. 

Appeal  from  order  granting  or  denying,  83. 

Clerk  of  original  trial  court  cannot  amend  record  on  appeal,  304. 

Clerk  of  original  trial  court  cannot  certify  record  on  appeal,  285. 

Method  and  effect  of  appearing  where  venue  is  changed,  613. 

Application  for  or  objection  to  as  an  appearance,  6i2,  613. 

CIRCUMSTANTIAL    EVIDENCE. 

Error  in  failure  to  charge  as  to  law  of,  577. 
CITATION. 

On  appeals.     See  Appeals,  Transfer  of  Cause. 

Upon  application  for  discbarge  of  assignee  for  benefit  of  creditors, 
918. 
CLAIM. 

Effect  of  failure  to  file,  923. 

CLERICAL   ERRORS. 

Judgment  not  arrested  on  account  of,  810. 
In  indictment  for  assault,  848. 
In  assignment  of  errors,  942. 

CLERK   OF  COURT. 

Certificate  to  record  on  appeal.     See  APPEALS. 

Prepayment  of  fees  on  appeal.     See  Appeals,  Transfer  of  Cause. 

Neglect  of  clerk  in  appellate  proceedings.     See  Appeals. 

Service  of  notice  of  appeal  upon,  224. 

Power  to  amend  record  after  change  of  venue,  302. 

CLOUD  ON  TITLE. 

Bill  to  remove,  by  assignee  for  benefit  of  creditors,  8S2. 

CODE  APPEALS. 

See  Appeals. 
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CODES  OF  PROCEDURE. 

Abolishment  of  formalities  as  to  appearance  of  parties,  592. 

COLLUSIVE  SUIT. 

See  Appeals,  Dismissal  of  Appeal. 

COMMON  COUNTS. 

See  Assumpsit. 
COMMON  LAW. 

Writ  of  error,  commoa-law  process,  26. 
COMPLAINT. 

See  Assignment  for  Benefit  of  Creditors. 

Sufficiency  of.     See  Error. 

To  review  judgment.     See  Appeals.  Appealable  Jurisdiction. 

To  review  judgment,  requisites  of,  263. 

Presumed   sufficient    where    pleadings   are    omitted    from   record  on 
appeal,  464,469. 

Scope  of  the  assignment  of  error  as  to,  964. 

CONCLUSIONS  OF  LAW. 

In  finding  when  presumed  correct  on  appeal,  492. 
CONDEMNATION   PROCEEDINGS. 

Appeal  from  decision  in,  136. 
CONFESSION  OF  ERRORS. 

See  Appeals. 
CONSENT. 

See  Appeals.  Error. 

Appellate  jurisdiction  by.     See  Appeals,  Appellate  Jurisdiction. 

Appeals  from  judgments  by.     See  Appeals,  Appealable  Judgments. 
CONSIDERATION. 

Pleading  consideration  in  assumpsit.     See  ASSUMPSIT. 
CONSOLIDATION  OF  ACTIONS. 

Appeal  from  order  denying  motion,  94- 
CONSTITUTIONAL  QUESTION. 

Where  appellate  jurisdiction  depends  upon,  40. 
CONTEMPT. 

Appeal  from  decisions  relating  to.     See  Appeals,    Appealable  Judg- 
ments. 

Appeal  in  criminal  proceedings  for,  147. 

Appeal  by  party  in,  179. 

CONTRACTS. 

See  Assumpsit. 
CONTINUANCE. 

Revierv  by  appeal  from  ruling  on  motion  for.     See  Appeals,  Error^ 
Appeal  from  order  granting  or  refusing,  86. 
Effect  of  granting  certiorari  for  diminution  on  appeal,  311. 
Of  cause  on  appeal,  363. 

Procuring  or  consenting  to  continuance  as  an  appearance,  633. 
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CONVEYANCES. 

Writ  of  assistance  to  purchaser,  977. 

CORAM  NOBIS. 

Writ  distinguished  from  common  writ  of  error,  27. 
Judgment  on,  when  appealable,  93. 

CORPORATIONS. 

Appeals  to  prejudice  against  corporations  by  counsel  in  arguing  to  fury. 
See  Arguments  of  Counsel. 

Service  of  notice  of  appeal  upon,  224. 

Appearance  in  action  by  corporations,  669,  670. 

Proof  of  corporate  existence;  burning  to  defraud  insurance  com- 
pany, 832. 

COSTS. 

See  Assignment  for  Benefit  of  Creditors. 

Appeal  from    decisions  affecting.      See   APPEALS,    Appealable  Judg- 
ments. 
Costs  on  dismissal  of  appeal.     See  Appeals,  Dismissal  of  Appeal. 
Prepayment  of  fees  on  appeal.     See  Appeals,  Transfer  of  Cause. 
Ascertainment  necessary  to  final  judgment,  63. 
Waiver  of  appeal  by  accepting  payment  of,  177. 
Of  certiorari  for  diminution  of  record  on  appeal,  312. 
Of  additional  abstract  on  appeal,  318. 
Power  to  award  after  remand  from  appellate  court,  323. 
Costs  of  motion  in  arrest  of  judgment,  822. 

COUNTERCLAIM. 

Presumption  on  appeal  where  record  shows  no  objection,  467. 

COUNTS. 

Arrest  of  judgment  for  wrong  joinder  of  counts.     See  Arrest  of  Judg- 
ment. 
Common  counts.     See  Assumpsit. 

COUNTY  COURTS. 

Jurisdiction,  how  affected  by  appearance,  664. 

COURTS. 

See  Rules  of  Court. 

Intermediate  appellate.     See  Appeals. 

Presumption  that  court  was  legally  held.  See  APPEALS,  PRESUMPTIONS 
ON  Appeal. 

Of  last  resort,  constitutional  protection  of  powers,  11. 

Legal  existence  of  trial  court  cannot  be  collaterally  assailed  on  ap- 
peal, 370. 

CREDITORS'   BILL. 

See  Assignment  for  Benefit  of  Creditors. 

CRIMINAL  PROCEDURE. 

Appeals  in  criminal  cases.     Stfe  APPEALS. 
Arguments  of  counsel.     See  that  title. 
Arraignment  and  plea.     See  that  title. 


INDEX. 

CRIMINAL   PROCEDURE. 

Comments  on  defendant s  omission  to  call  his  wife.     See  ARGUMENTS  OF 

Counsel. 
Comments  on  failure  of  accused  to  testify  in  criminal  case.     See  Argu- 
ments OF  Counsel. 
On  arrest  of  judgment.     See  Arrest  of  Judgment. 
Prosecution  for  a rson .     See  Arson. 

Prosecution  for  assault  and  battery.     See  ASSAULT  and  Battery. 
Assignment  of  errors  on  appeal,  929. 

CROSS-APPEALS. 

See  Appeals. 
CROSS-ASSIGNMENTS. 

See  Assignment  of  Errors. 
CROSS-BILL. 

Appeal  from  decree  dismissing,  105. 

Effect  of  appeal  from  decree  on,  334. 

CROSS-ERRORS. 

See  Appeals. 

Assignment  of  cross-errors,  929. 

CROSS-EXAMINATION. 

Waiver  of  error  by.     See  Appeals,  Error. 

DAMAGES. 

Civil  action  for  assault  and  battery.     See  ASSAULT  AND  Battery  (Civil 

Action). 
Error  in  instructions  on.     See  Error. 
DAY. 

Counting  days  in  computation  of  time,  256. 
When  it  begins  and  ends,  257. 

DEATH. 

See  Parties  to  Appellate  Proceedings. 
Death  of  party  pending  appeal.     See  Appeals. 
Of  party  to  personal  action  after  judgment,  202. 
Arresting  judgment  for  death  of  party,  798. 

DEBATE. 

See  Arguments  of  Counsel. 

DEBTOR  AND  CREDITOR. 

See  Assignment  for  Benefit  of  Creditors. 

DECLARATION. 

Arrest  of  judgment  for  defective  declaration.     See  Arrest    of  Judg- 
ment. 
Declaration  in  assumpsit.     See  ASSUMPSIT. 

Presumed  suflScient  where  pleadings  are  omitted  from   record  on  ap- 
peal, 464. 
DECREES. 

See  Appeals. 

Enforcement  of.    See  Assistance,  Writ  of. 
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DEFAULT. 

Appeal  from  judgments  by.     See  Appeals,  APPEALABLE  JUDGMENTS. 
Presumption  of  regularity  of  service  of  process.     See  APPEALS,  PRESUMP- 
TIONS ON  Appeal. 
Appeal  from  decision  opening,  io8. 

DEFINITENESS  AND  CERTAINTY  IN  PLEADING. 

Appeal  from  order  granting  or  denying  motion  to  make  more  definite, 
113- 
DELAY. 

Affidavit  of  no  delay  on  appeals.     See  APPEALS. 

DEMURRER. 

Appeal  from  rulings  upon.     See  Appeals. 

Arrest  of  judgment  for  errors  taken  on  demurrer.      See   Arrest  of 

Judgment. 
Coupled  with  pleas  in  criminal  cases.     See  ARRAIGNMENT  AND  Plea. 
Error  in  rulings  on.     See  Error. 
^o  evidence,  error  in  overruling,  559. 
Filing  demurrer  as  an  appearance,  635. 
Demurrer  to  assignment  on  errors,  968,  969. 

DEPOSITIONS. 

Presumption  on  appeal  as  to  time  when  filed,  472,  475. 

DISABILITY. 

Of  party  to  appeal.     Suspension  of  statute  of  limitations,  255. 

DISBARRING   ATTORNEY. 

Appealability  of  order,  74. 

DISCONTINUANCE. 

Appeal  from  order  of.     See  APPEALS,  APPEALABLE  JUDGMENTS. 
Discontinuance  of  appeal,  358. 

DISCRETION. 

Appeal  from  decisions  resting  in.     See  APPEALS. 

Issuance  of  writ  of  assistance.     See  Assistance,  Writ  of. 

Regulating  arguments  oj  counsel.     See  Arguments  of  Counsel. 

Review  of  exercise  of.  on  appeal.     See  APPEALS. 

To  grant  or  refuse  certiorari  for  diminution  on  appeal,  307. 

In  granting  rehearing  of  appeal,  388. 

DISMISS   OR    AFFIRM. 

Motion  to  dismiss  or  affirm,  345. 

DISMISSAL. 

Appeals  from  judgments  and  orders  of.     See  Appeals,  Appealablb 

Judgments. 
Of  appeal.     See  Appeals,  Parties  to  Appellate  Proceedings. 

DIVIDEND. 

Action  for.    See  Assignment  for  Benefit  of  Creditors. 
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DOCKET. 

Docketing  appeals.     See  Appeals,  Transfer  of  Cause. 
Transferring  cause  from  equity  to  law,  appeal  from  order.  83. 
Appeal  from  order  striking  cause  from,  104. 
Appeal  from  refusal  to  strike  from,  105. 
Motion  to  strike  appeal  from,  352. 

DOUBLE   APPEAL. 

See  Appeals,  Successive  Appeals* 

DUPLICITY. 

Arrest  of  judgment  for  duplicity  in  pleading,  802. 

DURESS. 

Common  counts  for  money  had  and  received.     See  ASSUMPSIT. 

ELECTION. 

Of  remedies.     Appeal  from  refusal  to  compel,  87. 

When  party  concluded  by,  913. 

Count  for  money  had  and  received.     Waiver  of  tort,  1022,  1023. 

Of  inconsistent  causes  in  complaint,  when  presumed  on  appeal,  465. 

EMINENT    DOMAIN. 

Appeal  from  decisions  in  condemnation  proceedings,  136. 
ENTRY. 

Of  judgment.     See  Appeals. 

Of  judgment  necessary  to  constitute  "  final  judgment,"  61. 

EQUITABLE  PLEAS. 

In  action  of  assumpsit,  1034. 

EQUITY  APPEALS. 

See  Appeals. 

EQUITY  PLEADING  AND  PRACTICE. 

See  Assignment  for  Benefit  of  Creditors  ;  Assistance,  Writ  of. 
Appearance  of  defendant  in  equity.     See  Appearances. 
Assignment  of  errors  on  appeals,  930. 

ERROR. 

Assignment  of  errors.     See  Assignment  of  Errors. 
Reversible  error  in  general,  499-515.     See  also  Appeals. 
What  constitutes  error,  499. 
Must  be  prejudicial,  499-505. 
Affecting  substantial  right,  500. 
Nugatory  order,  500. 
Technical  or  formal  errors,  500. 
Error  not  affecting  result,  500-505. 
Prejudicial  and  harmless  error  distinguished,  504. 
Record  showing  no  error,  507. 
Judgment  right  on  whole  record,  507. 
Judgment  conflicting  with  record,  508. 
Error  after  judgment,  508. 
Informality  in  decree,  508. 
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ERROR. 

Reversible  error  in  %vnKn\— Continued. 

Must  be  shown  by  record,  508-513. 

Burden  on  appellant,  511. 

Writ  of  error,  511. 

Motion  to  enter  judgment,  511. 

Exceptions,  511. 

Evidence,  511. 

Continuance,  512. 

Plea  in  abatement,  512. 

Finding  of  fact.     Evidence,  512. 

Statement  of  facts,  512. 

Presumption  of  regularity,  513. 

Arrest  of  judgment,  513. 

Bill  of  exceptions,  513. 
Who  may  allege  error,  514. 

In  general,  514. 

Parties  with  distinct  rights,  514. 

Parties  not  appealing,  514. 

In  criminal  cases.     Appellant  in  person,  514. 

Errors  afifecting  only  coparties,  515. 

Interest  of  coparties  joint,  515. 

Appellee  not  assigning  cross-errors,  515. 
Errors  not  available  on  appeal,  516-531. 
Estoppel,  516. 

Express  or  implied  consent,  516. 

Rehearing,  516. 

Extra  allowance  of  costs,  516. 

Recognizing  as  valid,  517. 

Uncertainty  of  complaint,  517. 

Ruling  on  demurrer,  517. 

Filing  counterclaim,  517. 

Obtaining  stay  of  execution.     Bringing  another  suit,  517. 

Exception  to  setting  aside  verdict,  517. 

Pleading  to  merits  after  demurrer,  517. 

Appearance  and  plea,  51S. 

Waiver  by  further  testimony,  518. 

Conflicting  objections,  518. 

Motion  to  instruct,  518. 

Accepting  new  trial,  518. 

Referee's  report  confirmed  by  consent,  518. 

Failure  to  object,  518. 

Submitting  issue  to  court,  518. 

Demurrer  overruled  by  consent,  519. 

Sufficiency  of  issue,  519. 
Invited  error,  519. 

Error  by  party,  519. 

Tendering  immaterial  issue,  519. 

Form  of  action,  519. 

Wrong  plea,  519. 

Error  by  court  on  request,  519-521. 
Stipulation  of  parties,  521. 
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ERROR. 

Errors  not  available  on  z'^^edX— Continued. 

Party  added  by  consent,  521. 
Immaterial  issues,  521. 
Discharging  jury,  521.  •  j 

Dismissal  of  action,  521. 
Order  made  on  request,  521. 
Amendment  of  judgment,  521. 
Judgment  irregularly  entered,  522. 
As  to  evidence.  522. 
In  general,  522. 

Waiver  by  cross-examination,  523. 
Commenting  on  incompetent  evidence,  523. 
Excluding  evidence,  523. 
As  to  instructions,  523. 
In  general,  523. 
On  damages,  524. 
On  undue  influence,  525. 
On  behalf  of  either  party,  525. 
By  consent  of  parties,  525. 
Agreed  facts,  525. 
Mistaking  issue,  525. 
Both  parties  in  error,  526. 
Modified  reference,  527. 
Inconsistent  instructions,  527. 
Errors  favorable  to  appellant,  527. 
In  general,  527. 

Under  common  law  and  code,  527. 
Ostensible  purpose  immaterial,  527-537. 
Theory  of  case,  530. 
Costs,  530. 

Too  favorable  relief,  530. 
Favorable  answer  to  question,  530. 
Instructions,  531. 
Decree  too  large,  531. 
Instruction  reducing  verdict,  531. 
Modification  of  order,  531. 
Verdict,  531. 

Exclusion  of  testimony,  531. 
In  criminal  cases,  531. 
Presumption  where  error  is  shown,  532. 

Prejudice.     Conflicting  authorities,  532-534. 
Exclusion  of  evidence,  533. 
Admission  of  evidence,  533. 
Erroneous  instructions,  533. 
Materiality  of  evidence,  534. 
Errors  in  the  judgment,  534. 
In  general,  534, 
Disregarding  pleas,  534. 
Technical  or  trifling  error,  534. 
Error  in  divisible  part,  535. 
Inconsistent  orders,  535. 
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ERROR. 

Errors  in  the  judgment — Continued. 

Error  in  computation,  535. 

Formal  defects,  535. 

Where  only  nominal  damages  involved,  535. 

Excessive  damages.     Remittitur,  536. 

Harmless  error.  536. 
Error  in  denying  nonsuit,  536. 
Variance  between  pleadings  and  proof,  536. 
Unsupported  by  evidence,  537. 
Not  responsive  to  issues,  537. 
Errors  occurring  on  the  trial,  537. 
In  general,  537. 

Judgment  right  on  whole  case,  537. 

Harmless  error,  537. 

Remarks  or  conduct  of  judge,  537. 

Instances  of  harmless  errors,  538. 

Instances  of  reversible  errors,  539. 

Abuse  of  argument,  540. 
Jury,  540. 

Summoning,  impaneling,  etc.,  540. 

Polling  jury,  540. 

Challenge  for  cause,  541. 

Misconduct  of  jury,  541. 

Separation  of  jury,  542. 
Error  in  pleadings,  542. 
In  general,  542. 
Defect  in  process,  543. 
Waiver  of  error,  544. 
Order  framing  issues,  544. 
Election  of  causes,  544. 
Complaint,  543,  544. 

Omitting  essential  fact,  544. 

Reference  to  exhibits,  544. 

Immaterial  defects,  544. 

Error  affecting  one  point,  545. 
Defendant's  pleadings,  544. 
One  count  of  indictment,  545. 
Amendments,  545. 

Not  affecting  result,  545. 

Striking  out  pleadings,  545. 

Immaterial  matter,  546. 

Motion  to  make  more  specific,  546. 

Waiver  of  error,  546. 
Rulings  on  demurrers,  546. 

Sustaining  demurrers,  546. 
To  part  of  pleadings,  546. 
Not  affecting  result,  547. 
Defective  demurrer,  547. 
Subsequent  withdrawal,  547. 

Overruling  demurrer,  547. 
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ERROR. 

Error  in  pleadings— 6>«/?«m^^/. 

To  part  of  pleadings,  547. 

To  good  and  bad  count,  548. 

To  answer,  when  harmless,  548. 
Error  cured,  548. 

Subsequent  amendment,  548. 

Special  findings,  549. 
Affecting  evidence,  549. 
In  general,  549. 

Record  showing  no  prejudice,  549. 
Admission  of  evidence,  550. 
In  general,  550-555- 
Not  affecting  result,  551,  552. 
Error  in  appellant's  favor,  553. 
Failure  of  proof,  553. 
Immaterial  or  irrelevant,  553. 
Conceded  facts,  553. 

In  equity  cause.     Competency  of  wife,  554. 
Parties  adopting  wrong  theories,  555. 
No  cause  of  action,  555. 
By  agreement,  555. 
Waiver  of  objection,  555. 
When  prejudicial,  555. 
Trifling  variance,  555. 

Prejudice  removed  by  further  testimony,  556. 
Secondary  evidence,  557. 
Cumulative  evidence,  557. 
Expert  evidence,  557. 
Damages  in  slander,  557. 
Financial  condition  of  parties,  558. 
Witness  using  memoranda,  558. 
Facts  conceded  or  admitted,  558. 
Demurrer  to  evidence,  559. 
Error  cured,  559. 

Appellant  introducing  like  evidence,  559. 

Remittitur,  560. 

Withdrawal,  560. 

Orders  striking  out,  560. 

Instructions  to  disregard,  560. 
Exclusion  of  evidence,  562. 

Subsequently  admitted,  562. 
Not  affecting  the  result,  563. 

Presumption  of  prejudice,  564. 

Established  by  other  proof,  565. 

Facts  conceded,  565. 
Waiver  of  error,  565. 
As  to  questions,  565. 

Estoppel  to  complain,  567. 
Harmless  error,  565. 
Improper  question  not  answered,  566. 
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ERROR. 

Affecting  evidence— Cb«/i««,r</. 

Leading  question,  566. 
Where  trial  is  without  a  jury,  567. 
Erroneously  admitted,  567. 
Findings  amply  sustained,  567. 
Error  in  instructions,  567. 
In  general,  567. 

Verdict  manifestly  correct,  567-571. 
In  criminal  cases,  570. 
Contributory  negligence,  570. 
No  cause  of  action,  571. 
Conflicting  instructions,  571. 
In  instructions  given,  570. 
Harmless  error,  571. 
In  favor  of  appellant,  572. 
Jury  not  misled,  572. 
Evidence  uncontradicted,  573. 
Cured  by  special  finding,  573. 
Expression  of  opinion,  573, 
Not  in  writing  as  required,  574. 
Comment  on  immaterial  evidence,  574. 
Failure  of  accused  to  testify,  574. 
Defining  lesser  offense,  574. 
Invited  error,  574. 
Prejudicial  error,  575. 
Abstract  and  irrelevant  charge,  575. 
Erroneous  definition,  575. 
Inadvertent  remarks,  576. 
Finding  in  favor  of  appellant,  576. 
Irrelevant  reasons,  576. 
Improper  submission  of  issues,  576. 
Instances  of  reversible  error,  576. 

Withholding  issues,  577. 

Penalty  for  offense,  577. 

Elements  of  crime,  577. 

Unauthorized  inference,  577. 

Matters  not  in  evidence,  577. 

Vague  instruction,  577. 

Excluding  facts,  577. 

Circumstantial  evidence,  577. 

Credibility  of  witnesses,  577. 
Error  cured  by  further  instructions,  578. 

Whole  charge  misleading,  578. 

Self-contradictory  and  inconsistent,  579. 
Refusa.  to  charge,  580. 

On  immaterfal  matter,  580. 
Material  points  covered,  580. 
Harmless  error,  5S2. 
Failure  to  request,  582. 
On  issues  out  of  chancery,  583. 
Verdict  for  appellant,  583. 
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ERROR. 

Error  in  instructions — Continued. 

Vague  request,  584. 

Request  manifestly  incorrect,  584. 

Request  not  applicable,  584. 

Instances  of  prejudicial  error,  584. 
Error  in  findings,  5S4. 

Making  or  refusing.     Result  unaffected,  584. 
Failure  to  file  separately,  5S5. 
Ultimate  conclusion  right,  585. 
On  overruling  demurrer  to  plea,  585. 
Immaterial  issue,  585. 
In  consolidated  actions,  585. 
Finding  correcting  itself,  585. 
Refusal  favoring  appellant,  585. 
Omissions  supplied  by  inference,  585. 
General  verdict,  586. 
Refusal  clearly  correct,  586. 

Findings  conflicting  with  verdict.     Setting  aside,  586. 
Informality  or  trifling  error,  586. 
Verdict,  5S6. 

Answers  to  special  interrogatories,  586. 

Irreconcilable  with  each  other,  586. 

Conflicting  with  general  verdict,  586. 
Direction  of  verdict,  587. 
Errors  cured  by  defect,  587. 

ESCAPE. 

Of  prisoner,  waiver  of  appeal.     See  Parties  to  Appellate  Proceed- 
ings. 
Of  convicted  appellant  pending  appeal,  337. 

ESTOPPEL. 

See  Appeals,  Error. 
EVIDENCE. 

As  a  part  of  the  record  on  appeal.     See  Appeals,  Transfer  of  Cause. 

Comments  by  counsel  of  matters  not  in  evidence.     See   Arguments  of 
Counsel. 

Comments  on  failure  of  accused  to  testify  in  a  criminal  case.     See  Argu- 
ments OF  Counsel. 

Error  in  rulings  on.     See  Appeals,  Error. 

Evidence  dehors  the  record.     See  Appeals. 

Stating    or    commenting    on    excluded  evidence.      See    Arguments    of 
Counsel. 

Appeal  from  decision  on  competency  of  witness,  87. 

Objections  to  evidence  on  motion  in  arrest  of  judgment,  813. 

Assignment  of  errors  upon  omitting  or  excluding  evidence,  945-947. 

EXCEPTIONS  AND  OBJECTIONS. 

See  Appeals,  Error. 

Exceptions   for    improper    remarks    of   counsel.     See    Arguments    of 

Counsel. 
Assignment  of  errors  founded  on  exceptions,  965,  966. 
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EXECUTION. 

Appeal  from  decisions  affecting.  See  Appeals,  APPEALABLE  Judg- 
ments. 

Return  of,  unsatisfied;  when  condition  precedent  to  action.  See  ASSIGN- 
MENT FOR  Benefit  of  Creditors. 

Waiver  of  appeal  by  enforcing  judgment,  178. 

Scope  of  appeal  from  refusal  to  quash,  367. 

Of  writ  of  assistance,  985,  986. 

EXECUTIVE  ACTS. 

Not  appealable,  26. 

EXECUTORS  AND  ADMINISTRATORS. 

As  parties  to  appeals.     See  Parties  to  Appellate  Proceedings. 
Appearance  in  suits  by  executors  and  administrators,  674. 

EXECUTORY  CONTRACTS. 

See  Assumpsit. 

EXHIBITS. 

As  a  part  of  the  record  on  appeal.     See  Appeals,  Transfer  of  Cause. 

EXTENSION  OF  TIME. 

In  appellate  proceedings.     See  Appeals. 

FACTORS. 

Counts  for  money  had  and  received  by,  1017. 

FACTS. 

Examination  of  facts  on  appeal.     See  Appeals. 

FEDERAL  COURT. 

Appeal  from  order  removing  cause  to,  84. 

FEDERAL  PRACTICE. 

See  United  States  Courts. 

FEDERAL  QUESTION. 

On  appeal  to  United  States  supreme  court,  38. 

FEES. 

Prepayment  of  fees  on  appeal.     See  APPEALS. 

FEIGNED  ISSUE. 

Appealability  of  order  granting,  83. 

FELONIES. 

See  Assault  and  Battery  (Criminal  Prosecution). 
Arraignment  in  cases  of  felony.     See  Arraignment  and  PleA. 

FILES. 

Appeal  from  orders  striking  pleadings  from.  112. 

FILING.  ^  _.„^^ 

Filing  notice  of  appeal.    See  Appeals.  Transfer  of  Cause. 
Of  amended  abstract  on  appeal,  217. 
Of  aflSdavit  on  appeal,  236. 
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FINAL  DECREE. 

See  Appeals. 
FINAL  JUDGMENT. 

See  Appeals. 
FINDINGS. 

See  Appeals,  Error. 
FORECLOSURE. 

See  Assistance,  Writ  of. 
FOREIGN  CORPORATIONS. 

Appearance  giving  jurisdiction,  642. 
FRANCHISE. 

Meaning  of  the  term,  43. 
FRAUD. 

Sufficiency  of  allegation  of,  907. 

Money  procured  by  fraud.     Count  for  money  had  and  received,  1023. 

FRAUDULENT  CONVEYANCE. 

See  Assignment  for  Benefit  of  Creditors. 
FRIVOLOUS  APPEAL. 

See  Appeals. 

FUND. 

Appeal  from  decisions  relating  to.     See  Parties  to  Appellate  Pro- 
ceedings. 

GENERAL  APPEARANCE. 

See  Appearances. 
GENERAL  ASSUMPSIT. 

See  Assumpsit. 
GENERAL  ISSUE. 

The  plea  in  assumpsit.     See  Assumpsit. 

Presumption   where   pleadings  are   omitted   from   record   on  appeal, 
463,  469. 

GOODS  SOLD. 

See  Assumpsit. 
GUARDIAN  AD  LITEM. 

Appeal  by,  159. 

HABEAS  CORPUS. 

Appeal  from  decisions  relating  to.     See  Appaeals,  Appealable  Judg- 
ments. 

HARMLESS  ERROR. 

See  Appeals,  Error. 

HUSBAND  AND  WIFE. 

Comments  on   defendant' s   omission   to  call  his  wife.     See  Arguments 

OF  Counsel. 
Husband  as  a  party  to  an  appeal.     See   Parties  to  Appellate  Pro- 
ceedings. 
Appearance  in  actions  by  husband  and  wife,  669. 
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IMPLIED  ASSUMPSIT. 
See  Assumpsit. 

IMPORTANCE. 

Questions  of  importance.     See  APPEALS,  TRANSFER  OF  Cause. 
INDICTMENTS. 

See  Appeals,  Presumptions  on  Appeal. 

Indictments  for  arson.     See  Arson. 

Indictment  for  assault  and  battery.     See  ASSAULT  AND  BATTERY. 

Arrest  of  judgtnent  on  account  of  bad  indictment.     See  ARREST  OF  JUDG- 
MENT. 

Appeal  by  state  from  decision  quashing,  148. 

Appeal  from  refusal  to  quash,  150. 

Arraignment  and  second  indictment,  762. 

Reading  indictment  on  arraignment,  769. 

Arrest  of  judgment  where  statute  is  repealed,  796. 

INFANTS. 

Appearance  in  actions  by  infants,  671,  672. 

INJUNCTIONS. 

Appeal  from  orders  affecting.     See  Appeals. 
Suit  by  assignee  for  benefit  of  creditors,  875. 

INSANE    PERSONS. 

Appearance  in  suits  by  insane  persons,  673. 

INSOLVENCY. 

See  Assignment  for  Benefit  of  Creditors. 

Appeal  by  assignee  in.     See  Parties  to  Appellate  Proceedings. 

Appeal  from  proceedings  in.     See  Appealable  Judgments. 

As  a  ground  for  removal  of  assignee  for  benefit  of  creditors,  915. 

INSPECTION   OF   DOCUMENTS. 

By  court  on  appeal,  259. 
INSTRUCTIONS  TO  JURY. 

Error  in  instructions.     See  Appeals,  Error. 

As  a  part  of  the  record  on  appeal.     See  Appeals,  Transfer  of  Cause. 

In  criminal  prosecution.     See  Arson;  Assault  and  Battery  (Crim- 
inal Prosecution). 

Assignments  of  errors  upon  requests  and  instructions,  948-952. 

INSURANCE. 

Burnings  to  defraud  insurers.     See  Arson. 

INTENT. 

Intent  in  prosecution  for  arson.     See  Arson. 

Assault  with  a  special  intent.     See  ASSAULT  AND  BATTERY. 

Fraudulent  intent,  sufficiency  of  allegation  of,  906. 

INTERLINEATIONS. 

In  transcript  on  appeal.  292. 

In  abstract  on  appeal,  440. 
INTERLOCUTORY  DECREES.     See  Appeals. 
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INTERMEDIATE  APPELLATE  COURTS.     See  Appeals. 
INTERVENTION. 

Appeal  by  intervenor.     See  Parties  TO  Appellate  Proceedings. 

Application  to  intervene,  155. 

Intervention  on  creditor's  bill,  888. 

INVITED  ERROR.     See  Error. 

ISSUES. 

Presumption  where  pleadings  are  omitted  from  the  record  on  appeal.    See 

Appeals,  Presumptions  on  Appeal. 
Issue  to  jury  in  equity  case,  appeal  from  order,  83. 

JOINDER. 

Arrest  of  judgment  on  account  of  joinder  of  counts  and  cause  of  action. 

See  Arrest  of  Judgment. 
Joinder  of  counts  in  indictment  for  assault.    See  Assault  and  Battery. 
Joinder  of  good   and   bad    counts.     See  Appeals,   Presumptions   on 

Appeal. 
Joinder  of  parties  on  appeal.   See  Parties  to  Appellate  Proceedings. 

JOINDER  IN  ERROR. 

See  Assignment  of  Errors. 

As  a  waiver  of  defects  in  appellate  proceedings,  232. 

As  a  waiver  of  right  to  move  for  dismissal  of  appeal,  350. 

JOINT  DEBTORS. 

Appearance  in  suits  by  joint  debtors,  674. 

JUDGxMENT 

Appeal  by  party  accepting  payment  of.  See  PARTIES  TO  APPELLATE 
Proceedings. 

JUDGMENT. 

Arrest  of  judgment.     See  Arrest  of  Judgment. 

Error  in  judgments  by  consent.     See  Appeals;  Error. 

Final  judgments.     See  Appeals,  Appealable  Judgments. 

Validating  void  judgment  by  subsequent  appearance.     See  Appearances. 

When  recovery  of,  is  condition  precedent  to  action.  See  Assignment  for 
Benefit  of  Creditors. 

Requisites  of  complaint  to  review  judgment,  263. 

Foreign  judgments  ;  validity  where  entered  an  unauthorized  appear- 
ance by  attorney,  684. 

Domestic  judgments  ;  validity  where  entered  an  unauthorized  ap- 
pearance by  attorney,  685. 

Assignment  of  errors  upon  judgments,  954,  963. 

Assumpsit  on  foreign  judgments,  990. 

In  action  of  assumpsit,  1035. 

JUDGMENT-ROLL. 

See  Appeals,  615. 

JUDICIAL  SALES.  . 

Appeal  by  purchases  at.     See  PARTIES  TO  APPELLATE  PROCEEDINGS. 
Appeal  from  orders  setting  aside  or  refusing  to  set  aside,  iio. 
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JURISDICTION. 

Dismissal  of  appeal  for  want  of.     See  Appeals,  Dismissal  of  Ai-peal. 

General  principles  of  appellate.   See  APPEALS,  APPELLATE  JURISDICTION. 

Presumptions  as  to  jurisdiction.     See  Appeals,  PRESUMPTIONS  ON  Ap- 
peal. 

Prosecution  for  assault  and  battery.     See  ASSAULT  AND  Battery  (Crim- 
inal Prosecution). 

Special  and  general  appearance  affecting  questions  of  jurisdiction.     See 
Appearances. 
JURY. 

Arguments  of  counsel  to  jury.     See  Arguments  of  Counsel. 

Correctness  of  rulings  of  trial  court  relating  to.     See  Appeals,  Pre- 
sumptions ON  Appeal. 

Error  in  summoning,  impaneling,  etc.     See  ERROR. 

Misconduct  of.     See  Error. 

Objections  to  jury  for  arrest  of  judgment.     See  ArresT  OF  JUDGMENT. 

Presumption  of  regularity  in  summoning,  drawing,  etc.     See  Appeals 
Presumptions  on  Appeal. 

Appeal  from  order  sustaining  challenge  to  jury,  86. 

Appeal  from  order  refusing  or  granting  special  venire,  93. 

Appeal  from  order  discharging,  93. 

Appeal  from  order  denying  jury  trial  of  equitable  issues,  93. 

Appeal  from  ruling  on  qualification  of  juror,  412,  413. 

Counsel  inducing  jurors  to  make  memoranda,  742. 

Arraignment  should  precede  impaneling  of  jury,  766. 

JUSTICE  OF  THE  PEACE. 

Appearance  before  justices.     See  APPEARANCES. 

New  parties  on  appeal  from.    See  Parties  to  Appellate  Proceedings. 
Presumptions   of  jurisdiction.      See   Appeals,    PRESUMPTIONS  ON  Ap- 
peal. 
Jurisdiction,  how  affected  by  appearance,  663. 
Assignments  of  errors  on  appeals,  931. 

LACK  OF  ACTUAL  CONTROVERSY. 

Dismissal  of  appeal  for.     See  APPEALS,  DISMISSAL  OF  APPEAL. 
LACK  OF  PROSECUTION. 

Dismissal  of  appeals  for.     See  APPEALS,  Dismissal  OF  APPEAL. 
LANDLORD  AND  TENANT. 

Count  for  use  and  occupation.     See  Assumpsit. 

LAW  AND    FACT. 

Questions  of.     See  ARGUMENTS  of  COUNSEL. 
On  appeal  in  equity,  31. 

LAW  BOOKS. 

Reading  or  arguing  law  to  the  jury.     See  Arguments  of  Counsel. 

LAW  OF  THE  CASE. 

See  Appeals. 
LEAP-YEAR. 

Counting  February  29th  in  computation  of  time,  257. 
LEASE. 

Count  for  use  and  occupation.     See  Assumpsit. 
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LEGAL  REPRESENTATIVES. 

Appeal  by.     See  Parties  to  Appellate  Proceedings. 
LEGISLATURE. 

Power  to  regulate  appeals.     See  Appeals. 
LIBEL  AND  SLANDER. 

Arrest  of  judgment  in  actions  for,  Soo. 
LIEN. 

Appellate  jurisdiction  in  Indiana  on  questions  involving,  49. 

Effect  of  appeal  in  releasing  lien  of  judgment,  331. 
LIMITATIONS,  STATUTE  OF. 

See  Statute  ok  Limitations. 
LOANS. 

Covimon  counts  for  motley  lent.     See  Assumpsit. 
LOCAL  ACTIONS. 

How  affected  by  appearance.     See  Appearances. 
LOST  PAPERS. 

See  Appeals,  Transfer  of  Cause. 
MAIL. 

Service  of  notice  of  appeal  by,  227. 
MALICE. 

Allegations  of  and  prosecutions  for  arson.     See  Arson. 
MANDAMUS. 

Appeal  from  decisions  affecting.     See  Appeals,  Appealable  Judgments. 

To  compel  allowance  of  appeal,  21,  206. 

To  compel  clerk  to  furnish  transcript  on  appeal,  321. 

To  compel  reinstatement  of  appeal,  360. 

To  compel  assignee  for  benefit  of  creditors  to  pay  dividend,  894. 
MANDATE. 

Appeal  from  judgment   rendered   in    accordance    with.       See  APPEALS, 
Successive  Appeals. 
MAPS. 

Use  of  maps  iti  arguing  to  the  jury.     See  ARGUMENTS  OF  Counsel. 
MARRIED  WOMEN. 

As  parties  to  appeals.      See  PARTIES  TO   APPELLATE   PROCEEDINGS. 
MASTER. 

Referetice  to.     See  Appeals,  Appealable  Judgments. 
MINISTERIAL  ACTS. 

Not  appealable,  26. 
MISDEMEANORS. 

Arraignment  in  misdemeanor  cases.     See  Arraignment  and  PleA. 
MISJOINDER. 

Misjoinder  of  counts,  presumption  on  appeal,  465. 
MISNOMER. 

See  Names. 
MISTAKE. 

As  a  ground  for  relief  when  appeal  barred  by  limitation,  245. 

Money  paid  by  mistake.     Counts  for  money  had  and  received,  1018. 
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MONEY  HAD  AND  RECEIVED. 

See  Assumpsit. 
MONEY  LENT. 

Common  counts  for  money  lent.     See  Assumpsit. 
MONEY  PAID. 

Common  counts  for.     See  Assumpsit. 
MOTIONS. 

As  a  part  of  the  record  on  appeal.     See  Appeals,  Transfer  of  Cause. 

Making  motion  as  an  appearance.     See  Appearances. 

Motions  in  arrest  of  judgment.     See  Arrest  of  Judgment.   ' 

Motion  for  judgment,  appealability  of  order  denying,  74. 

Effect  of  leave  to  renew,  96. 

Renewal  of,  does  not  extend  time  of  appeal,  255. 

Renewal  of  motion  to  dismiss  appeal,  354. 

Assignment  of  errors  upon  motions,  952. 
MULTIFARIOUSNESS. 

In  bill  to  set  aside  fraudulent  assignment,  903,  908. 
MURDER. 

Assault  with  intent  to  murder.    See  Assault  and  Battery  (Criminal 
Prosecution). 
NAMES. 

Misnomer  in  notice  of  appeal,  216. 

Misnomer  in  publication  of  notice  of  appeal,  226. 

Misnomer  of  prisoner  on  arraignment,  769. 

Misnomer  not  available  under  plea  of  not  guilty,  785,  786. 

Arrest  of  judgment  for  misnomer,  797. 

Names  of  parties  in  the  assignment  of  errors,  958-960. 

NEWSPAPERS. 

t 

Reading  extracts  from  newspapers  in  arguing  to  jury.      See  ARGUMENTS 
OF  Counsel. 
NEW  TRIAL. 

Appeal  from  orders  on  motions  for.     See  Appeals. 

Second  arraignment  on  new  trial,  763. 

Motion  in  arrest  of  judgment  as  waiver  of,  8x8. 

Scope  of  the  assignment  of  error  on  overruling  motion,  965. 
NEXT  FRIEND. 

Appeal  by.     See  Parties  to  Appellate  Proceedings. 
NOLLE  PROSEQUI. 

Appeal  from  order  allowing,  148. 
NOLO  CONTENDERE. 

See  .Arraignment  and  Plea. 
NONRESIDENT. 

Appeal  by.     See  Parties  to  Appellate  Proceedings. 

Appearance  giving  jurisdiction,  640,  641. 
NONSUIT. 

Appeal  from  judgment  of .     See  Appeals,  Appealable  Judgments 

Appeal  from  refusal  to  grant,  107. 

Appeal  from  refusal  to  set  aside,  107. 

Waiver  of  error  in  overruling  motion  for,  536. 

"55 


INDEX. 

NOTICE. 

In  appellate  proceedings.     See  Appeals. 

Notice  of  appearances.     See  APPEARANCES. 

Of  application  for  ivrit  of  assistance.      See  ASSISTANCE,  WRIT  OF. 

Averment  of  notice  in  actions  of  assumpsit,  looo. 

Notice  of  special  defense  in  action  of  assumpsit,  1030. 
OBJECTIONS. 

Objections  to  improper  remarks  by  counsel.    See  Arguments  of  Counsel 
OFFER  OF  PROOF. 

Counsel  bringing   improper  matter   before  jury.      See    Arguments    of 
Counsel. 
OFFICER'S  RETURN. 

Amendment  of,  229. 

Of  service  of  notice  of  appeal.     Conclusiveness,  229. 
OFFICIAL  BONDS. 

Appeal  from  order  approving.     See  Appeals,  Appealable  Judgments^ 
OPENING  CASE.     See  Arguments  of  Counsel. 
OPINION. 

Of  the  trial  court   as  a  part  of  the    record  on   appeal.      See  APPEALS, 
Transfer  of  Cause. 
ORDERS. 

Appealable  orders.     See  Appeals,  Appealable  Judgments. 

As  a  part  of  the  record  on  appeal.      See  APPEALS,  TRANSFER  OF  CauSE. 

Effect  of  omission  from  record  on  appeal.      See  APPEALS. 

Order  dismissing  appeal.     See  Appeals. 
PAPERS. 

Original papen     ^s  part  of  record  on  appeal.      See  APPEALS,  TRANSFER 
OF  Cause. 
PARTIES. 

See  Assignment  for  Benefit  of  Creditors;    Parties  to  Appellate 
Proceedings. 

Arrest  of  judgment  for  defects  and  irregularities  as  to  parties.      See 
Arrest  of  Judgment. 

Presumptions   concerning  parties.      See   Appeals,    Presumptions    on 
Appeal. 
PARTIES   TO   APPELLATE    PROCEEDINGS. 
Who  may  appeal,  151. 

Relation  to  suit  to  be  shown  by  record,  151. 

Only  parties  or  privies    151. 

Who  are  in  privity,  152. 

In  blood,  representation,  estate,  152. 
Heir  and  administrator,  153. 

In  proceedings  to  sell  property  of  decedent,  153. 

On  creditor's  bill,  153. 

On  bill  of  interpleader,  153. 

In  garnishment  proceedings,  153. 

Judgment  annulling  tax  title,  154. 

Contest  of  will,  154. 

Probate  decree,  154. 

Principal  and  bail,  154. 

Reversioner  or  remainderman,  154. 
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PARTIES    TO   APPELLATE   PROCEEDINGS. 
Who  may  appeal— cV«//«M^rf'. 

Stockholder  and  dissolved  corporation,  154. 
Administrator  de  bonis  non,  154. 
Straii^jrs  to  the  record,  154. 

Must  first  apply  to  intervene,  155. 
Who  may  intervene,  155. 
Order  denying  application,  155. 
Party  admitted  as  intervenor,  155. 
In  foreclosure  suit,  155. 
Intervention  subsequent  to  decree,  156. 
All  parties  may  appeal,  156. 
Right  to  appeal  reciprocal,  156. 
Purchaser  at  judicial  sale,  156. 
Nonresident  defendant,  157. 
Where  no  appearance,  157. 
After  appearance,  157. 
Authority  of  attorney,  157. 
Successful  party,  157. 
Parties  failing  to  appeal,  157. 
Legal  representatives,  158. 
In  whose  name,  158. 
Refusal  of  executor  to  appeal,  158. 
Real  party  in  name  of  nominal  party    158. 
Trustee  and  beneficiary,  158. 
Dismissal  of  suit^x  relatione,  158. 
Third  person  in  name  of  party,  159. 
Next  friend,  159. 
Guardian  ad  litem,  159. 
Atnicu^  turia,  159. 
Must  be  party  to  judgment,  159. 
Rule  at  law  and  equity,  159. 
Active  party  not  named  in  judgment,  l6o 
Actual  controversy  must  exist,  160. 
Parties  on  same  side,  160. 
Coparties  with  adverse  interests,  160. 
Appealable  interest  essential,  160. 
Appealable  interest  defined,  i6i. 
Judgment  for  costs,  161. 
What  record  must  show,  162. 
Decree  affecting  lien,  162. 
Sureties  on  a  bond,  162. 
Executors  as  trustees,  162. 
On  inquest  of  lunacy,  162. 
Claimants  of  fund,  162. 

Orders  sustaining  codefendant's  demurrer,  163. 
Creditor's  bill,  164. 
Quasi  parties,  164. 
Holders  of  a  fund,  164. 

Orders  of  distribution,  164. 
Holder  personally  interested.  165. 
Executors,  administrators,  and  trustees,  165. 
Order  on  settlement  of  receiver's  account,  166. 
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PARTIES   TO   APPELLATE    PROCEEDINGS. 
Who  may  appeal — Continued. 

Purchasers  at  judicial  sale,  164,  166. 

Order  distributing  proceeds,  166. 

Decree  or  order  prior  to  bids,  166. 

Orders  affecting  acquired  rights,  166. 
Right  lost  by  conveyance  of  interest,  167. 
"Party  or  person  aggrieved,"  167. 

Aggrieved  in  legal  sense,  167. 

Corporation,  stockholders,  creditors,  168. 

Guardian,  ward,  taxpayer,  168. 

Construction  of  statutes,  168. 

Must  be  party  to  original  proceeding,  168. 

Evidence  dehors  the  record,  i6g. 

Same  interest  as  at  common  law,  170. 

Meaning  of  word  "  aggrieved,"  170. 

Precuniary  injury,  170. 

Test  of  interest,  170. 

Contingent  interest,  170. 
Decrees  of  probate  court,  170. 

Who  are  parties  aggrieved,  170. 

Heirs,  creditors,  devisees,  or  legatees,  170. 

Test  of  interest,  170. 

Interest  by  legal  succession,  171. 

Foreign  executor  or  administrator,  171. 

Admitting  will  to  probate,  171. 

Allowance  of  account,  172. 

Miscellaneous  orders  and  decrees,  172. 
Quasi-judicial  boards,  171. 

When  attacked  by  certiorari  or  mandamus,  171. 
Waiver  of  right  to  appeal,  173. 

Must  be  clear  and  decisive,  173. 

By  stipulations,  173. 

Judgment  by  confession,  174. 

Judgment  by  default,  174. 

By  acceptance  of  benefits,  174-179. 

Payment  of  judgment,  175. 

Rule  the  same  at  law  and  equity,  176. 

Payment  of  fine  in  criminal  case,  176. 

Creditors  accepting  dividends,  176. 

Acceptance  of  conveyance  pursuant  to  decree,  177. 

Accepting  award  in  condemnation  proceedings,  177. 

Acceptance  of  instalments,  177. 

Accepting  payment  of  costs.  177. 

Tendering  back  money  received,  177. 

Accepting  sum  less  than  judgment,  178. 

Enforcement  of  judgment  by  execution,  178. 

Partial  satisfaction  by  execution,  179. 

Accepting  benefit  of  order,  181. 
Party  taking  inconsistent  proceedings,  179. 

What  proceedings  not  consistent,  179. 

Bill  impeaching  decree  for  fraud,  iSo. 
1158 


INDEX. 

PARTIES    TO    APPELLATE    PROCEEDINGS. 
Waiver  of  right  to  appeal— 6VM//»Mf</. 

Bill  of  review,  i8o. 

Obtaining  a  new  trial,  iSo. 

Voluntary  dismissal  of  case,  i8o. 
Entry  of  judgment  at  appellant's  request,  i8o. 
Payment  of  judgment  by  appellant,  iSi. 

Does  not  bar  an  appeal,  iSi. 

Appellant  buying  his  property  at  execution  sale,  i8l. 

Payment  to  prevent  sale  on  execution.  i8i. 

Payment  of  costs,  iSl,  182. 

Compliance  with  order  levying  tax,  182. 

Making  conveyance  under  order  of  court,  182. 
Prisoner  escaping  after  his  appeal,  182. 

Dismissal  of  appeal,  182. 

Reasonable  time  for  recapture,  1S2. 
Joint  parties,  182. 

Parties  to  original  judgment  should  appeal  jointly,  182. 

Separate  appeals  by  statute,  183. 

When  right  of  appeal  lost  as  to  some,  184. 

Proceedings  supplemental  to  execution,  184. 

Where  one  defendant  defaults,  184. 

Public  officers,  184. 

Infant  joining  next  friend  or  guardian,  184. 

Voluntary  dismissal  by  portion  of  plaintiffs,  184. 

Nonjoining  party  debarred  from  relief,  184. 

Reason  for  rule,  185. 

Involuntary  joinder,  185. 

Summons  and  severance,  185. 

Under  code  practice,  186. 

In  equity,  186. 

Technical  summons  and  severance  unnecessary,  186. 
Stifficiency  of  record,  186. 
When  one  joint  party  must  appeal  alone,  186. 

Decree  joint  in  form,  but  several  in  fact  or  law,  187. 

Separate  creditors,  188. 

Decree  on  intervention,  188. 

Owners  of  lots  in  proceedings  to  widen  street,  188. 

Separate  appeals  from  tax  judgment,  188. 

Separate  appeal  by  garnishee,  188. 

Coparties  with  adverse  interests,  189. 

Separate  judgments  in  same  action,  189. 

Effect  of  reversal  on  appeal,  189. 

Parties  not  united  in  interest,  189. 
Joint  appeal  by  parties  separately  interested,  189. 

When  aggrieved  in  the  same  way,  189. 

Separate  creditors  of  insolvent  debtor,  189. 

Statutory  notification  in  lieu  of  summons  and  severance,  189, 

Sufficiency  of  record,  190. 

Election  to  join  in  appeal,  190. 

Who  are  statutory  coparties,  190. 
Party  without  appealable  interest,  190. 

Need  not  be  joined  on  appeal,  190. 
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PARTIES    TO    APPELLATE    PROCEEDINGS. 
Joint  parties — Continued. 

Parties  united  in  interest  must  join,  191. 

On  probate  of  will,  192. 

Tenants  in  common,  192. 
Who  must  be  joined  as  appellees,  192. 
Joinder  of  necessary  parties  jurisdictional,  192. 

Limitation  of  the  rule,  193. 

Objection  for  defect  of  parties,  193. 

Defect  not  amendable,  193. 

Service  of  notification  of  appeal,  193. 

Nonjoinder  cannot  be  waived,  194. 
Dismissal  on  failure  to  join,  194. 

Voluntary  appearance  waives  statutory  notice,  195. 
Parties  refusing  to  join,  195. 
Joinder  of  husband  and  wife,  195. 

Marriage  oi  feme  sole  after  judgment,  195. 

Judgment  rendered  against  wife,  195. 
In  action  to  review  a  judgment,  195. 

Refusal  to  join,  195. 

Original  parties  must  join,  195. 
Joining  new  parties  on  appeal  from  justice  court,  196. 
Appeal  from  probate  court  decrees,  196. 
Assignee  of  coparty  after  judgment,  196. 
Substituted  parties,  196. 

After  death  of  party,  196. 

In  name  of  deceased  party,  197. 

Fatal  defect  and  not  amendable,  197. 
General  appearance  no  waiver,  197. 
At  common  law,  198. 
Revivor  by  scire  facias,  198. 
Under  modern  practice,  198. 

Death  of  party  after  assignment  of  error,  igg. 

Before  notice  of  appeal,  200. 

Who  to  be  substituted  as  appellee,  200. 

After  appeal  taken,  200. 

Process  for  substitution,  200. 

Death  of  joint  appellee,  201. 
Party  becoming  bankrupt,  201. 

Civilly  dead  as  to  assigned  estate,  201. 

Assignee  proper  party  to  appeal,  201. 

Bankruptcy  after  appeal  taken,  201. 
Personal  action  not  abated  by  death  after  judgment,  202. 
Prosecution  for  violating  city  ordinance,  202. 
What  the  record  must  show,  203. 

No  presumption  against  record,  203. 
Appellant  "  and  others,"  203. 
Original  parties  in  their  relative  positions,  203. 
Entitling  case. 

Case  on  appeal  entitled  as  to  original  action,  203. 

PARTITION. 

Appeal  from  decisions  in  actions  for.     See  Appeals,  Appealable  Judg- 
ments. 
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PARTITION. 

Action  by  assignee  for  benefit  of  creditors,  875. 
PARTNERS. 

Appearance  in  action  by  partners,  667,  668. 
PATENT  CASE. 

Finality  of  decree  in,  67. 
PAYMENT. 

Common  counts  for  money  paid.     See  ASSUMPSIT. 

Given  in  evidence  under  the  general  issue  in  action  of  assumpsit.  1028. 
PAYMENT    INTO   COURT. 

Appeal  from  order  requiring,  94. 
PETITION. 

For  appeal.     See  Appeals,  Transfer  of  Cause. 

For  rehearing  of  appeal.     See  Appeals. 

For  writ  of  assistance.     See  Assistance,  Writ  of. 
PLEADINGS. 

Appeals  from  rulings  upon.     See  Appeals. 

Arrest  of  judgment  on  account  of  defective  pleadings.     See  Arrest  OF 
Judgment. 

As  a  part  of  the  record  on  appeal.     See  Appeals,  Transfer  of  Cause. 

Error  in  rulings  on.     See  Appeals.  Error. 

In  the  common-law  action  of  assumpsit.     See  Assumpsit. 

Pleadings  in  equity.     See  Equity  Pleading  and  Practice. 

Presumption   where  pleadings  are  omitted  from  record  on  appeal.     See 
Appeals,  Presumption  on  Appeal. 

Use  of  pleadings  in  argument.     See  Arguments  of  Counsel. 

Pleading  to  merits  as  an  appearance,  636. 

Assignment  of  errors  upon  the  pleadings,  944. 
POSSESSION,  WRIT    OF. 

Appeal  from  order  granting  or  refusing,  88. 
PRAYER. 

Prayer  for  appeal.     See  Appeals,  Transfer  of  Cause. 

PREJUDICE. 

Appeals  to  sympathy  and  prejudice  of  jurors  by  counsel.     See  Arguments 
OF  Counsel. 
PREJUDICIAL    ERROR. 

See  Appeals,  Error. 
PRESENTATION    OF   CLAIM. 

See  Assignment  for  Benefit  of  Creditors. 

PRESUMPTIONS. 

Presumptions  on  appeal.    See  Appeals,  Presumptions  on  Appeal. 
Presumptions  as  to  appearances  in  actions.     See  Appearances. 

PROBATE   COURT. 

Parties  on  appeal  from.    See  Parties  to  Appellate  Proceedings. 
Appealability  of  orders  and  decrees,  56. 

PROCESS. 

See  Service  of  Process. 

Appearances  in  actions  where  process  has  or  has  not  been  served.     See 

Appearances. 
Process  on  appeal.     See  Appeals,  Transfer  of  Cause. 
As  a  part  of  record  on  appeal,  261. 
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PROCESS. 

Waiver  of  process  by  appearance,  644. 
Defects  in  process  cured  by  appearance,  646. 
Judgment  not  arrested  for  defects  in  process,  810. 
PROHIBITION.  WRIT  OF. 

To  prevent  enforcement  of  void  decree,  103. 
Appeal  from  order  granting  or  denying,  132. 
PROSECUTING  ATTORNEYS. 

Expression  of  persojtal  belief  in  argument.     See  Arguments  of  Coun- 
sel. 
PROSECUTION,  DISMISSAL  FOR  LACK  OF. 

See  Appeals,  Dismissal  of  Appeal. 
PUBLICATION. 

Service  of  notice  of  appeal  by.     See  APPEALS,  Transfer  of  Cause. 
Service  by,  presumption  of  regularity  on  appeal.     See  Appeals,  Pre- 
sumptions ON  Appeal. 
PUIS  DARREIN   CONTINUANCE. 

Plea  of  accord  and  satisfaction,  sufficiency  of,  919. 
PURCHASERS. 

At  judicial  sales,  right  of  appeal.     See  Parties  TO  Appellate  Pro- 
ceedings. 
QUANTUM  MERUIT. 
See  Assumpsit. 
QUESTION  OF  IMPORTANCE. 

See  Appeals,  Transfer  of  Cause. 
QUO  WARRANTO. 

Appeal  from  decisions  affecting.      See   Appeals,  Appealable    Judg- 
ments, 
RAPE. 

Assault   with  intent  to  rape  or  ravish.     See  Assault  and  Battery 
(Criminal  Prosecution). 
REAL  ESTATE. 

See  Assistance,  Writ  of. 
REARGUMENT. 

Reargument  of  appeal.     See  Appeals. 
RECEIVER  AND  RECEIVERSHIP. 

Appeal  from  orders  affecting  receiverships.     See  Appeals,   Appealable 

Judgments. 
Proceedings  for  appointment  of.      See  Assignment   for   Benefit  of 

Creditors. 
Appeal  from  order  fixing  commissions,  134. 
As  a  party  to  bill  to  set  aside  fraudulent  assignment,  903. 
RECITALS. 

Recitals  in  record  on  appeal.     See  Appeals. 

Defective  record  as  ground  for  arrest  of  judgment.     See  Arrest  of  Judg- 
ment. 
Recitals  in  records  as  to  appearances.     See  Appearances. 
Record  in  connection  with  arraignment  and  plea  in  criminal  cases.     See 

Arraignment  and  Plea. 
Record  on  appeal.     See  Appeals,  Error.     Parties  to  Appellate  Pro- 
ceedings. 
Relation  of  assignment  of  errors  to  the  record,  965. 
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REFEREE  AND  REFERENCE. 

Appeal  from  decisions   affecting  reference.     See  APPEALS,  Appealable 
Judgments. 

Presumption    in  referred    causes.     See    Appeals,    PRESUMPTIONS    ON 
Appeal. 

Review  of  referee's  findings  on  appeal.     See  Appeals. 

Appeal  from  refusal  of  referee  to  adjourn,  140. 

Appeal  from  decision  recommitting  report  of  referee,  415 
REHEARING. 

Rehearing  of  appeals.     See  Appeals. 

Appeal  from  order  granting,  93. 

REINSTATEMENT. 

Reinstatement  of  appeal.    See  Appeals,  Reinstatement  of  Appeal. 
REMAND. 

By  appellate  court,  when  improper,  23. 

From  federal  to  state  court,  appeal  from  order  of,  gg. 

By  appellate  court  for  repleader,  264. 

REMARKS. 

'     Remarks  by  counsel.     See  ARGUMENTS  OF  COUNSEL. 

REMITTITUR. 

Reinstatement  of  appeal  after  remittitur  to  court  below,  359. 
Rehearing  of  appeal  after,  384. 
Curing  error  by,  536,  586. 

REMOVAL   OF   CAUSE. 

To  federal  court,  appeal  from  order  on,  84. 

REPLEADER. 

Remand  by  appellate  court  for,  264. 

REPLEVIN. 

See  Assignment  for  Benefit  of  Creditors. 

REPORT. 

Of  referee,   appeal  from  decisions  relating  to.     See  APPEALS,  APPEAL- 
ABLE Judgments. 

REQUEST. 

Allegation  of  request  in  action  of  assumpsit,  1004. 

RES    ADJUDICATA. 
See  Appeals. 

RETAINER. 

Notice  of  retainer  as  an  appearance,  627,  634. 

RETURN. 

See  Officer's  Return. 

Return  of  citation  on  appeal.     See  APPEALS.  TRANSFER  OF  CAUSE. 

Of  certiorari  for  diminution  on  appeal,  311. 

REVENUE. 

Appeals  where  revenue  is  involved,  43. 

REVERSIBLE   ERROR. 

See  Appeals,  Error. 

REVIEW. 

See  Appeals,  Error,  Parties  to  Appellate  Proceedings. 
Requisites  of  complaint  to  review  judgment.  263. 
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ROBBERY. 

Assault  with  intent  to  rob.      See    Assault  and  Battery   (Criminal 
Prosecution). 
RULES    OF   COURT. 

Power  of  appellate  courts  to  make  and  enforce,  338. 

Disregard  of  in  assignment  of  errors,  942. 

Power  of  court  to  make  rules  as  to  appearances,  592. 
RULINGS. 

Effect  of  omission  from  record  on  appeal.     See  APPEALS. 
SALES. 

Common  count  for  goods  sold.     See  Assumpsit. 

Sales  under  decrees,  writ  of  assistance  to  purchaser.     See  Assistance, 
Writ  of. 
SCIRE   FACIAS.  ' 

Upon  death  of  party  to  appeal,  200. 
SEAL. 

Authenticating  transcript  on  appeal,  283. 
SECOND  APPEAL. 

See  Appeals. 
SENTENCE. 

When  presence  of  prisoner  presumed  on  appeal,  498. 
SERVICE   OF  ASSIGNMENT. 

See  Assignment  of  Errors. 
SERVICE  OF  PROCESS. 

Service  of  process  on  appeals.     See  Appeals,  Transfer  of  Cause. 

Presumption  of  regularity  on  appeal.     See  Appeals,  Presumptions  on 
Appeal. 
SPECIAL  APPEARANCES. 

See  Appearances. 
SPECIAL  ASSUMPSIT. 

See  Assumpsit. 
SPECIAL  DEFENSE. 

Notice  of  in  action  of  assumpsit,  1030. 
SPECIAL  FINDING. 

See  Appeals. 
SPECIAL   PLEAS. 

In  action  of  assumpsit.     See  Assumpsit. 
SPECIAL  PROCEEDINGS. 

Appeals  from  orders  in.     See  Appeals,  Appealable  Judgments. 
SPECIAL  VENIRE. 

Appeal  from  order  refusing  or  granting,  93.- 
SPECIFICATION  OF  ERRORS. 

See  Assignment  of  Errors. 
STARE   DECISIS. 

See  Appeals. 
STATE. 

/light  of  appeal  in  criminal  cases.     See  Appeals. 
STATUTE   OF    LIMITATIONS. 

Time  to  appeal.     See  Appeals. 

Bill  of  review,  243.  . 
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STATUTE    OF    LIMITATIONS. 

Raising  suit  on  motion  in  arrest  of  judgment,  8ii. 

Action  to  set  aside  fraudulent  assignment  of  benefit  of  creditors,  894- 

Special  plea  on  action  of  assumpsit,  1032. 
STATUTES. 

Assumpsit  for  money  due  under  statute,  990. 
STATUTORY   APPEALS. 

See  Appeals. 
STAY    OF    PROCEEDINGS. 

See  Appeals. 

Appeal  from  order  for,  124. 
STIPULATIONS. 

Waiving  right  of  appeal.     See  Parties  to  Appellate  Proceedings. 

Of  parties  or  counsel — how  shown  in  record  on  appeal,  267. 

As  to  the  correctness  of  record  on  appeal.     California,  305. 

Supplying  transcript  on  appeal,  305. 

Supplying  lost  papers  on  appeal,  308. 

By  parties  to  dismiss  appeal  not  signed  by  counsel,  345. 

Withdrawing  an  appeal,  enforcement  of,  358. 

To  advance  appeals,  363. 

Changing  record  on  petition  for  rehearing,  390. 

On  appeal,  that  appeal  bonds  were  properly  required,  439. 

Entering  into  stipulation  as  an  appearance,  638. 
STRIKING  FROM  DOCKET. 

Appeal  from  order,  104. 
STRIKING  OUT. 

Error  in  striking  out  pleadings.     See  Error. 

Striking  out  pleadings,  presumption  on  appeal.      See  Appeals,    Pre 
SUMPTION  ON  Appeals. 
SUBROGATION. 

Appeals  from  decisions   affecting.      See    Appeals,    AppeALABLE   JUDG- 
MENTS. 
SUBSTANTIAL  RIGHTS. 

Appealability  of  orders  as  affecting.     See  APPEALS,  APPEALABLE  JUDC; 

MENTS. 

SUBSTITUTED  SERVICE  OF  PROCESS. 

See  Appeals,  Transfer  of  Cause. 
SUBSTITUTION  OF  ATTORNEYS. 

See  Attorneys. 
SUCCESSIVE   APPEAL. 

See  Appeals. 
SUMMING    UP. 

See  Arguments  of  Counsel. 
SUMMONS   AND    SEVERANCE. 

See  Parties  to  Appellate  Proceedings. 
SUNDAY. 

Counting  Sunday  in  computation  of  time,  256. 

SUPERSEDEAS. 

See  Appeals. 
SUPPLEMENTAL  PLEADINGS. 

Appeal  from  order  granting  or  refusing  leave  to  file,  113- 
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SUPPLEMENTAL  PROCEEDINGS. 

Appeal  from  decisions  in.     See  Appeals,  Appealable  Judgments. 

SUPREME  COURT  OF  UNITED  STATES. 
Appeals  to.     See  Appeals. 

SURPLUSAGE. 

In  indictments  for  assault  atid  battery.     See  Assault  and  Battery. 
SUSPENSION. 

Suspension  of  appeal.     South  Carolina,  360. 
TAX   TITLE. 

Writ  of  assistance  to  purchaser,  978. 
TENDER. 

Special  plea  in  action  of  assumpsit,  1032. 
TERMS. 

On  granting  certiorari  for  diminution  on  appeal,  308. 
TIME. 

For  taking  appeals.     See  Appeals,  Transfer  of  Cause. 

To  file   claim    under   assign/nent  for  creditors.     See  ASSIGNMENT  FOR 
Benefit  of  Creditors. 
TIME  TO  PLEAD. 

Obtaining  extension  as  an  appearance,  637. 
TITLE. 

Appellate  jurisdiction,  questions  affecting,  44. 

Title  of  case  on  appeal,  203. 
TRANSCRIPT. 

Transcript  on  appeal.     See  Appeals,  Transfer  of  Cause. 
TRIAL. 

Errors  in  conduct  of.     See  Arguments  of  Counsel,  Error. 

Irregularities  at  trial  as  ground  for  arrest  of  judgment.     See  Arrest  of 
Judgment. 

Trial  in  criminal  cases  as  affected  by  arraignment.     See  ARRAIGNMENT 
and  Plea. 

Trial  under  plea  of  not  guilty,  786. 
TRIAL  DE  NOVO. 

See  Appeals. 
TROVER. 

See  Assignment  for  Benefit  of  Creditors. 
TRUST. 

See  Assignment  for  Benefit  of  Creditors. 
TRUSTEE. 

Appeal  by.     See   Parties  to  Appellate  Proceedings. 
UNDERTAKING. 

Undertaking  on  appeal.     See  Appeals. 
UNITED    STATES    COURTS. 

Appeal  from  order  removing  cause  to,  84. 

Signature  to  citation  on  appeal,  211. 

Opinion  of  state  court  as  a  part  of  record  of  appeal  or  error,  273. 

Jitfisdiction,  how  affected  by  appearance,  661. 

Adoption  of  state  statutes  regulating  remedies,  899. 
UNITED  STATES  SUPREME  COURT. 

Appeals  to.     See  Appeals. 
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UNNECESSARY  PAPERS. 

In  transcript  on  appeal.     See  APPEALS. 
USE  AND  OCCUPATION. 

Common  count  in  assumpsit.     See  AssuMBSIT. 
VACATION. 

Appeal  from  orders  made  in.    See  Appeals,  Appealable  Judgments. 
VALUE. 

Allegations  of  place  and  prosecutions  for  arson.     See  Arson. 
VARIANCE. 

Waiver  of  objection  by  appearance;  649. 

Special  and  general  assumpsit,  992. 

VENDOR  AND   PURCHASER. 
See  Assistance,  Writ  of. 

VENUE. 

See  Change  of  Venue. 

In  indictment  for  assault  and  battery,  839. 

VERDICT. 

Arrest  of  judgment  on  account  oj  defective  or  informal  verdicts.     See 

Arrest  of  Judgment. 
As  a  part  of  the  record  on  appeal.     See  APPEALS,  TRANSFER  OF  Cause. 
Error  in  verdict.     See  Appeals,  Error. 
In  prosecutions  for  assault  and  battery.     See    ASSAULT    AND    Batterv 

(Criminal  Prosecution). 
On  good  and  bad  counts,  presumption  on  appeal,  465. 
Judgment  not  arrested  for  defects  cured  by  verdict,  810. 
Assignment  of  error  on  verdicts,  957. 
Scope  of  assignment  of  error  as  to,  964. 
In  action  of  assumpsit,  1034. 

VERIFICATION. 

Of  pleadings,  when  presumed  sufficient  on  appeal,  471. 

VIEW. 

Of  premises,  appeal  from  refusal  to  direct,  94. 

Waiver  of  appeal.     See  Parties  to  Appellate  Proceedings. 

Waiver  of  defects  in  appellate  proceedings.     See  Appeals. 

Waiver  of  error.     See  Appeals,  Error. 

Waiver  of  objection  by  appearance  in  suit.     See  APPEARANCES. 

Waiver  of  arraignment,  764. 

Waiver  by  plea  of  not  guilty,  774. 

Counts  for  money  had  and  received  as  waiver  of  tort,  1022. 

WEEK.. 

How  determined  in  computation  of  time,  257. 

WITHDRAWAL, 

Withdrawal  of  appeal.     See  Appeals. 

WITNESSES. 

Accusation  of  tampering  with  jvitnesses.     See  Arguments  OF  COUNSEL. 
Comments  by  counsel  on  tvitnesses  and  their  testimony.  ■  See  ARGUMENTS 

OK  Counsel. 
Appeal  from  decision  on  competency  of,  87. 
WORK,  LABOR,  AND  MATERIALS. 

Common  counts  for.     See  ASSUMPSIT. 
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WORDS  AND  PHRASES. 

"  Aggrieved,"  170. 
"Adverse  parties,"  190. 
'  All  decisions,"  60. 
"  Any  decision,"  60.  • 

"  Building,"  826. 
"  Coparties,"  190. 

"  Final  orders  made  in  a  special  proceeding,"  78. 
"  Final   order  made  in    a  special    proceeding  affecting  a   substantial 

right,"  156. 
■'  Franchise,"  43. 
•*  Freehold,"  46,  47. 
"  House,"  826. 
"  Inferior  courts,"  97. 
"Interested  person,"  22T. 
"  Managing  agent,"  224. 
"  Next  session,"  239. 
"  Parties  to  proceedings,"  190. 
"  Party  aggrieved,"  167,  168. 
"  Party  injured,"  167. 
"  Party  to  the  suit,"  159. 
"  Persons  aggrieved,"  169. 
"  Rendered,"  249. 
"  Political  subdivisions."  42. 
"  Proceedings,"  218. 
"  Revenue  law  of  a  state,"  362, 
"  Sitting  "  of  court,  239. 
"  State  officer,"  42. 
"  The  decision,"  219. 
"Title,"  47. 
"  Week,"  257. 

"  When  the  decision  is  made,"  239. 
"  Without  delay,"  239. 

WRIT  OF  ASSISTANCE. 

See  Assistance,  Writ  of. 

WRIT  OF  ERROR. 

See  Appeals,  Error. 

WRIT  OF  POSSESSION. 

Appeal  from  order  granting  or  refusing,  88. 
YEAR. 

How  estimated  in  computation  of  time.  257. 
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